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WSR 14-18-014
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services)
(Behavioral Health and Service Integration Administration)
[Filed August 22, 2014, 2:35 p.m., effective September 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Updates sections in chapters 388-877, 388-
877A, and 388-877B WAC which contain the department's
new rules for licensing agencies as behavioral health agen-
cies and certifying the behavioral health services the agencies
choose to provide. WAC 388-865-0511 is also updated. The
amendments respond and make changes due to comments
received from stakeholders on the existing rules; provide
clarification and updates to language; correct a cross-refer-
ence; and make minor "housekeeping" changes.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-865-0511, 388-877-0300, 388-877-
0305, 388-877-0335, 388-877-0365, 388-877-0420, 388-
877-0620, 388-877-0640, 388-877-0650, 388-877A-0180,
388-877A-0195, 388-877A-0240, 388-877A-0280, 388-
877A-0300, 388-877B-0110, 388-877B-0200, 388-877B-
0220, 388-877B-0310, 877B-0370, 388-877B-0550, and
388-877B-0640.

Statutory Authority for Adoption: RCW 43.20A.550,
74.04.050, 74.08.090, chapters 70.02, 71.24 RCW.

Adopted under notice filed as WSR 14-11-090 on May
21,2014.

A final cost-benefit analysis is available by contacting
Kathy Sayre, 4500 10th Avenue S.E., Lacey, WA 98503,
phone (360) 725-1342, fax (360) 725-2280, e-mail kathy.
sayre@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 21,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 21, Repealed 0.

Date Adopted: August 22, 2014.

Kevin Quigley
Secretary
Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 14-19 issue of the Register.
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PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed August 25, 2014, 1:12 p.m., effective September 25, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-168 (Rule 168). This rule
explains the B&O, retail sales, and use tax responsibilities of
persons operating hospitals, nursing homes, and similar
health care facilities.

Rule 168 has been revised to include legislative changes,
the repeal of the quality maintenance fee, and the expiration
of the hospital safe patient handling credit. The rule has also
been reformatted to make it easier to find specific informa-
tion.

WAC 458-20-18801 (Rule 18801). This rule explains
the B&O and retail sales tax reporting responsibilities of per-
sons selling medical products such as prescription drugs,
over-the-counter drugs, prosthetic devices, and durable med-
ical equipment.

Rule 18801 has been revised to update statute informa-
tion, reorganize the rule into five parts (introduction, medical
products, applicable taxes, common sales and use tax exemp-
tions, and bundled transactions). Five tables have been added
to the medical products part that provide examples of durable
medical equipment, drugs, mobility enhancing equipment,
over-the-counter drugs, and prosthetic devices.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-168 Hospitals, nursing homes,
assisted living facilities, adult family homes, and similar
health care facilities and 458-20-18801 Medical substance,
devices, and supplies for humans—Drugs prescribed for
human use—Medically prescribed oxygen—Prosthetic
devices—Mobility enhancing equipment—Durable medical
equipment.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Adopted under notice filed as WSR 14-11-085 on May
20, 2014.

Changes Other than Editing from Proposed to Adopted
Version: Rule 168:

* In subsection (2)(b), the verbiage "both inpatients and
outpatients" was replaced with "patients."

* The RCW reference for the definition of nursing homes
has been deleted in subsection (7) as it appears in subsection
(1).

* The example in subsection (7)(a) has been clarified as
to the taxability of when drugs are administered by a hospital
to a patient (charges are subject to the appropriate tax classi-
fication as shown in the table in subsection (2)(a)) and when
drugs are sold to persons or their caregivers (retailing).

Rule 18801:

* The definition of "drug" found in Part 2 (203)(a) has
been updated due to section 19, chapter 140, Laws of 2014,
that added marijuana, useable marijuana, or marijuana-
infused products are not included in the definition of "drug."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 25, 2014.

Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-06-069,
filed 2/25/10, effective 3/28/10)

WAC 458-20-168 Hospitals, nursing homes, ((beard-

ing-homes)) assisted living facilities, adult family homes
and similar health care facilities. (1) Introduction. ((This
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anaged-¢a veraoe-using a -)) This
rule explains the application of business and occupation
(B&O), retail sales, and use taxes to persons operating:

« Hospitals as defined in RCW 70.41.020;

* Nursing homes as defined in RCW 18.51.010;

« Assisted living facilities as defined in RCW 18.20.020;

» Adult family homes as defined in RCW 70.128.010;

and

 Similar health care facilities.

(a) Examples. This rule contains examples which iden-
tify a number of facts and then state a conclusion. The exam-
ples should be used only as a general guide. The tax results of
other situations must be determined after a review of all of
the facts and circumstances.

(b) What other rules might apply? The department of

revenue (department) has adopted other rules that may apply

Washington State Register, Issue 14-18

to the provision of health care. Readers may want to refer to
the rules in the following list for additional information:

(1) WAC 458-20-102, Reseller permits;
(i1) WAC 458-20-111, Advances and reimbursements;

(iii) WAC 458-20-150, Optometrists, ophthalmologists,
and opticians;

(iv) WAC 458-20-151, Dentists and other health care
providers, dental laboratories, and dental technicians;

(v) WAC 458-20-169, Nonprofit organizations;
(vi) WAC 458-20-178, Use tax;

(vii) WAC 458-20-18801, Medical substances, devices,

and supplies for humans—Drugs prescribed for human use
Medically prescribed oxygen—Prosthetic devices—Mobility
enhancing equipment—Durable medical equipment;

(viii) WAC 458-20-233, Tax liability of medical and
hospital service bureaus and associations and similar health
care organizations.

(2) Personal and professional services of hospitals.
For the purpose of this subsection, the following definitions
apply:

» "Hospital" - The term hospital is as defined in RCW
70.41.020. It includes hospitals that come within the scope of
chapter 71.12 RCW, but only if they are also licensed under
chapter 70.41 RCW.

¢ "Public hospital" or "nonprofit hospital" - Public or
nonprofit hospitals are hospitals operated by the state or any
of its political subdivisions or operated as nonprofit corpora-
tions.

(a) Hospital services to patients. Gross income earned
by hospitals for providing personal or professional services to
patients is subject to B&O tax as shown on the table below.
RCW 82.04.260.

Report Income From Providing Personal or
Professional Services

Time Frame
Prior to May 1, 2010

Time Frame
May 1. 2010 and After

For profit hospitals

Service and other B&O tax classifi-

For profit hospitals B&O tax classi-

cation

fication

Public and nonprofit hospitals

Public or nonprofit hospitals B&O

Public or nonprofit hospitals B&O

tax classification

tax classification

Gross income earned for providing nonmedical services,

care or overnight facilities to its patients. The medical clinic

interest received on patient accounts receivable, and amounts

is covered under Acme Hospital's hospital license. Gross

earned for providing transcribing services to physicians are

income earned by the medical clinic for providing patient

subject to service and other activities B&O tax.
(b) Clinics and departments operated by hospitals.

care is subject to the Public and Nonprofit Hospital B&O Tax
Classification because the clinic is covered under the hospital

Gross income earned by medical clinics and departments pro-

license.

viding services to patients and operated by a hospital is sub-
ject to B&O tax as shown in the table in subsection (2)(a) of

(ii) Example 2. Mountain Hospital is a for profit hospital

with a cancer treatment facility that is located one mile from

this rule, where the operation of a medical clinic or depart-

the hospital campus. The cancer treatment facility provides

ment is covered by the hospital's license. If the clinic or

the type of services normally provided by hospitals to cancer

department is not covered by the hospital's license, the gross

patients but only during regular business hours. The cancer

income earned by a medical clinic or department providing

treatment facility is covered under the hospital's license.

services to patients is subject to B&O tax under the service

Gross income earned by the cancer treatment facility is sub-

and other activities B&O tax classification.

(i) Example 1. Acme Hospital is a nonprofit hospital

that has a medical clinic that is physically located within the

ject to B&O tax as shown in the table in subsection (2)(a) of

this rule because the facility is covered under the hospital's
license.

hospital. The clinic is open only during regular business
hours (8:00 a.m. to 5:00 p.m.) and provides no domiciliary

(c) Educational programs and services. Amounts
earned by public or nonprofit hospitals for providing educa-
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tional programs and services to the general public are subject
to B&O tax under the public or nonprofit hospitals classifica-
tion if the educational programs and services are an integral,
interrelated, and essential part of the hospital. Otherwise,

WSR 14-18-019

a) Tangible personal property used in providin

medical services to patients. Retailing B&O and retail sales

taxes do not apply to charges to a patient for tangible personal
property used in providing medical services to the patient,

such amounts are subject to B&O tax under the service and
other activities tax classification. Educational services are

even if separately billed. Tangible personal property used in
providing medical services is not considered to have been

considered an integral, interrelated, and essential part of the

sold separately from the medical services simply because

hospital only if they are unique and incidental to the provi-

those items are separately invoiced. These charges, even if

sion of hospitalization services. Only those educational pro-

separately itemized, are for providing medical services.

grams and services offered by a hospital that would be very
difficult or impossible to duplicate by a person other than a
hospital because of the specialized body of knowledge, facil-

For example, when a hospital charges a patient for drugs

physically administered by the hospital staff, the charges to
the patient are subject to B&O tax under the appropriate tax

ities, and equipment required are unique and incidental to the

classification as shown in the table in subsection (2)(a) of this

provision of hospitalization services. Amounts received from
educational programs and services are subject to the service

rule based on the hospital making the charge. On the other
hand, charges for drugs sold to persons or their caregivers,

and other activities B&O tax when the educational programs
or services could be provided by any physician, clinic, or

either for self-administration or administration by a caregiver
other than the seller, are subject to retailing B&O tax and

trained lay person.

(3) Personal and professional services from other

medical clinics, nursing homes. and similar health care

facilities. Gross income earned by medical clinics, nursing
homes, and similar health care facilities for providing per-

sonal and professional services is subject to service and other
activities B&O tax. Physicians performing these services are
also subject to service and other activities B&O tax on gross
income earned. Services provided are ones not integral, inter-
related, and an essential part of a hospital operation.

(4) Assisted living facilities and domiciliary care. For
the purpose of this rule, "assisted living facilities" and "dom-
iciliary care" have the same meaning as found in RCW
18.20.020. Persons operating assisted living facilities
licensed under chapter 18.20 RCW are entitled to a preferen-
tial B&O tax rate. See RCW 82.04.2908. Persons operating
licensed assisted living facilities should report their gross
income derived from providing room and domiciliary care to
residents under the licensed assisted living facilities B&O tax
classification. Refer to subsection (9)(h) of this rule for B&O
tax deductions and exemptions available to persons operating
assisted living facilities.

(5) Hospitals or other health care facilities operated

by the state of Washington. The gross income earned by the
state of Washington for operating a hospital or other health
care facilities, whether or not owned by the state, is not sub-
ject to B&O tax.

(6) Nonprofit corporations and associations perform-
ing research and development. A separate B&O tax rate
applies to nonprofit corporations and nonprofit associations
for gross income earned in performing research and develop-
ment within this state, including medical research. See RCW
82.04.260.

(7) Sales of tangible personal property. Retailing B&O

tax applies to sales of tangible personal property sold and
billed separately from the performance of personal or profes-

retail sales tax unless specifically exempt by law. Readers
should refer to WAC 458-20-18801 for detailed information
regarding retail sales tax exemptions that apply to sales of
prescription drugs and other medical items.

(b) Sales of meals. Although the sale of meals is gener-
ally considered to be a retail sale, hospitals, nursing homes,

assisted living facilities, and similar health care facilities that
furnish meals to patients or residents as a part of the services
provided to those patients or residents are not considered to
be making retail sales of meals. Thus amounts earned by hos-

pitals, nursing homes, assisted living facilities, and similar
health care facilities for furnishing meals to patients or resi-

dents are subject to B&O tax as part of the services provided
to those patients or residents. Such amounts are not subject to
retail sales tax.

Prepared meals sold to senior citizens, disabled persons,
or low-income persons by a not-for-profit organization orga-
nized under chapter 24.03 or 24.12 RCW are exempt from
retail sales and use taxes. RCW 82.08.0293 and 82.12.0293.
The exemptions apply to sales of prepared meals to not-for-
profit organizations organized under chapter 24.03 or 24.12
RCW, that provide the meals to senior citizens, disabled per-
sons, or low-income persons as a part of the patient services
they render.

Hospitals, nursing homes, assisted living facilities, and
similar health care facilities may have restaurants, cafeterias,
or other dining facilities where meals are sold to doctors,
employees, and visitors. These sales of meals are subject to
retailing B&O and retail sales taxes. For additional informa-
tion regarding the sale of meals, including meals furnished to
employees, refer to WAC 458-20-124.

(8) Industry reporting. This subsection discusses com-
mon reporting issues affecting persons operating medical or
other health care facilities.

(a) Adjustments to revenues. Many hospitals will pro-
vide medical care without charge or where some portion of
the charge will be canceled. In other cases, medical care is

sional services by hospitals, nursing homes, assisted living

billed to patients at "standard" rates but is later adjusted to

facilities, adult family homes, and similar health care facili-

ties. This includes charges for making copies of medical
records. In addition, the seller must collect retail sales tax

reduce the charges to the rates established by contract with
medicare, medicaid, or private insurers. In these situations
the hospital must initially include the total charges as billed to

from the buyer and remit the tax to the department unless the

the patient as gross income unless the hospital's records

sale is specifically exempt by law.

[91

clearly indicate the amount of income to which it will be enti-
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tled under its contracts with insurance carriers. Where tax
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on the appropriate deduction detail line of the excise tax

returns are initially filed based on gross charges. an adjust-

return to determine the amount of taxable income.

ment may be taken on future tax returns after the hospital has
adjusted its records to reflect the actual amounts collected. In
no event may the hospital reduce the amount of its current
gross income by amounts that were not previously reported
on its excise tax return. If the tax rate changes from the time
the B&O tax was first paid on the gross charges and the time
of the adjustment, the hospital must file amended tax returns
to report the B&O tax on the transaction as finally completed
at the rate in effect when the service was performed.

(b) What are the tax consequences when a hospital
contracts with an independent contractor to provide med-

a) Organ procurement organizations. Amounts
earned by a qualified organ procurement organization under
42 U.S.C. Sec. 273(b) in effect as of January 1, 2001, to the
extent that the amounts are exempt from federal income tax,
are exempt from B&O tax. RCW 82.04.326.

(b) Contributions. donations. and endowment funds.
A B&O tax deduction is provided by RCW 82.04.4282 for
amounts received as contributions, donations, and endow-

ment funds, including grants, which are not in exchange for

goods, services, or business benefits. For example, a B&O
tax deduction is allowed for donations received by a public

ical services at the hospital? When a hospital contracts with

hospital, as long as the donors do not receive any goods, ser-

an independent contractor (service provider) to provide med-

vices, or any business benefits in return. On the other hand, a

ical services, such as managing and staffing the hospital's
emergency department, the hospital may not deduct the

public hospital is not allowed to take a B&O tax deduction on
amounts earned from a state university for work-study pro-

amount paid to the service provider from its gross income. If,
however, the patients are alone liable for paying the service

grams or training seminars, because the university receives
business benefits in return, as students receive education and

provider, and the hospital has no personal liability, either pri-
marily or secondarily, for paying the service provider, other
than as agent for the patients, then the hospital may deduct
from its gross income the amount it receives and pays to the
service provider.

In addition, the service provider is subject to service and

training while enrolled in the university's degree programs.
(c) Adult family homes. The gross income derived from
personal and professional services of adult family homes
licensed by the department of social and health services
(DSHYS), or which are specifically exempt from licensing
under the rules of DSHS, is exempt from B&O tax under

other activities B&O tax on the amount earned from the hos-

RCW 82.04.327. The exemption under RCW 82.04.327 does

pital for providing these services for the hospital. If the ser-

not apply to persons who provide home care services to cli-

vice provider subcontracts with a third party, such as a physi-

ents in the clients' own residences.

cian or nurse, to help provide medical services as an indepen-
dent contractor, the service provider may not deduct from its
gross income amounts paid to the subcontractor where the
service provider is personally liable, either primarily or sec-
ondarily, for paying the subcontractor. If, however, the hospi-
tal is alone liable for paying the subcontractor, and the ser-
vice provider has no personal liability, either primarily or
secondarily, other than as agent for the hospital, then the ser-
vice provider may deduct from its gross income the amount it
receives from the hospital and pays to the subcontractor. For
additional information regarding deductible advances and
reimbursements, refer to WAC 458-20-111.

(c) Can nursing homes or assisted living facilities

claim a B&O tax exemption for the rental of real estate?
The purpose of nursing homes is to provide medical care to

their residents. The purpose of assisted living facilities is to

For the purpose of this rule, "adult family home" has the
same meaning as in RCW 70.128.010.
(d) Nonprofit kidney dialysis facilities. hospice agen-

cies. and nonprofit nursing homes and homes for unwed
mothers. B&O tax does not apply to amounts earned as com-

pensation for services rendered to patients or from sales of
drugs for human use pursuant to a prescription furnished as
an integral part of services rendered to patients by kidney
dialysis facilities operated as a nonprofit corporation, non-
profit hospice agencies licensed under chapter 70.127 RCW,
nonprofit nursing homes and homes for unwed mothers oper-
ated as religious or charitable organizations. RCW 82.04.-
4289. This exemption applies only if no part of the net earn-
ings earned by such an institution inures, directly or indi-
rectly, to any person other than the institution entitled to this
exemption. This exemption is available to nonprofit hospitals

assume general responsibility for the safety and well-being of

for income from the operation of kidney dialysis facilities if

their residents and to provide other services to residents such
as housekeeping, meals, laundry, and activities. Assisted liv-

the hospital accurately identifies and accounts for the income
from this activity.

ing facilities may also provide residents with assistance with
activities of daily living, health support services. and inter-
mittent nursing services. Because the purpose of nursing
homes and assisted living facilities is to provide services and
not to lease or rent real property, no part of the gross income
of nursing homes or assisted living facilities may be
exempted from B&O tax as the rental of real estate.

(9) B&O tax deductions, credits. and exemptions.
This subsection provides information about B&O tax deduc-
tions, credits, and exemptions available to persons operating
medical or other health care facilities.

Deductible amounts should be included in the gross

Examples of nonprofit nursing homes include nursing

homes operated by church organizations or by nonprofit cor-
porations designed to assist alcoholics in recovery and reha-

bilitation. Nursing homes and homes for unwed mothers
operated by governmental entities, including public hospital
districts, do not qualify for the B&O tax exemption provided
in RCW 82.04.4289.

(e) Government payments made to health or social
welfare organizations. A B&O tax deduction is provided by

RCW 82.04.4297 to health or social welfare organizations, as
defined in RCW 82.04.431, for amounts earned directly from

the United States, any instrumentality of the United States,

income reported on the excise tax return and then identified

the state of Washington, or any municipal corporation or
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political subdivision of the state of Washington as compensa-
tion for health or social welfare services.

Effective August 1, 2011, RCW 82.04.4275 provides a
deduction for amounts health or social welfare organizations
receive as compensation for providing child welfare services
under a government-funded program.

A deduction is not allowed, however, for amounts that
are received under an employee benefit plan. For purposes of
the deduction provided by RCW 82.04.4297, "employee ben-
efit plan" includes any plan, trust, commingled employee
benefit trust, or custodial arrangement that is subject to the
Employee Retirement Income Security Act of 1974, as
amended, 29 U.S.C. Sec. 1001 et seq., or that is described in
sections 125, 401, 403, 408, 457, and 501 (¢)(9) and (17)
through (23) of the Internal Revenue Code of 1986, as
amended, or a similar plan maintained by a state or local gov-
ernment, or a plan, trust, or custodial arrangement established
to self-insure benefits required by federal, state, or local law.

(f) Amounts earned under a health service program
subsidized by federal or state government.

* A public hospital that is owned by a municipal corpora-
tion or political subdivision; or

A nonprofit hospital; or
* A nonprofit community health center; or

» A network of nonprofit community health centers, that
qualifies as a health and social welfare organization as
defined in RCW 82.04.431, may deduct from the measure of
B&O tax amounts earned as compensation for health care
services covered under the federal medicare program autho-
rized under Title XVIII of the federal Social Security Act;
medical assistance, children's health, or other program under
chapter 74.09 RCW: or for the state of Washington basic
health plan under chapter 70.47 RCW. RCW 82.04.4311.
This deduction applies to amounts received directly or
through a third party from the qualified programs or plans.
However, this deduction does not apply to amounts received
from patient copayments or patient deductibles. For purposes
of the deduction provided by RCW 82.04.4311. "community
health center" means a federally qualified health center as
defined in 42 U.S.C. Sec. 1396d as existed on August 1,
2005.

Example 3. Acme Hospital is a nonprofit hospital that
qualifies as a health and social welfare organization as

defined in RCW 82.04.431. Acme receives $1,000 for pro-

WSR 14-18-019

Effective October 1, 2013, persons claiming this exemp-
tion must report amounts exempt under this subsection to the

department on their excise tax returns. Except for persons
whose primary business purpose is the collection, prepara-
tion, and processing of blood, the exemption per person is
limited to one hundred fifty thousand dollars in tax per calen-
dar year. RCW 82.04.324(3) is scheduled to expire June 30,
2016.

For the purposes of this exemption, the following defini-
tions apply:

(i) Qualifying blood bank. "Qualifying blood bank"

means a blood bank that qualifies as an exempt organization
under 26 U.S.C. 501 (¢)(3) as existing on June 10, 2004, that

is registered under 21 C.F.R., Part 607 as existing on June 10,
2004, and whose primary business purpose is the collection,
preparation, and processing of blood.

Effective October 1, 2013, the definition of "qualifying
blood bank" includes an exempt organization, as described
above, that tests or processes blood. on behalf of itself or
other qualifying blood bank or qualifying blood and tissue
bank. This definition is scheduled to expire June 30, 2016.
"Qualifying blood bank" does not include a comprehensive
cancer center that is recognized as such by the National Can-
cer Institute.

(ii) Qualifying tissue bank. "Qualifying tissue bank"

means a tissue bank that qualifies as an exempt organization
under 26 U.S.C. 501 (¢)(3) as existing on June 10, 2004, is

registered under 21 C.F.R., Part 1271 as existing on June 10,
2004, and whose primary business purpose is the recovery,

processing, storage. labeling, packaging, or distribution of
human bone tissue, ligament tissue and similar musculoskel-

etal tissues, skin tissue, heart valve tissue, or human eye tis-
sue. "Qualifying tissue bank" does not include a comprehen-

sive cancer center that is recognized as such by the National
Cancer Institute.

(iii) Qualifying blood and tissue bank. "Qualifying
blood and tissue bank" means a bank that qualifies as an
exempt organization under 26 U.S.C. 501 (c)(3) as existing
on June 10, 2004, is registered under 21 C.F.R., Parts 607 and
1271 as existing on June 10, 2004, and whose primary busi-
ness purpose is the collection, preparation, and processing of
blood, and the recovery, processing, storage, labeling, pack-
aging, or distribution of human bone tissue, ligament tissue
and similar musculoskeletal tissues, skin tissue, and heart
valve tissue.

viding health care services to Jane, who qualifies for the fed-
eral medicare program authorized under Title XVIII of the

federal Social Security Act. Jane is covered in a health care
plan that is a combination of medicare, which is B&O tax
deductible by Acme, and a medicare plus plan, which is paid
for by Jane and is not B&O tax deductible by Acme. Jane
pays $20 to Acme as patient copayments. Medicare pays
$600 to Acme for the health care services, and the medicare
plus plan pays $380. Acme may only deduct the $600
received from medicare.

(g) Blood and tissue banks. Except as otherwise pro-
vided, amounts earned by a qualifying blood bank, a qualify-
ing tissue bank, or a qualifying blood and tissue bank are

Effective October 1, 2013, the definition of "qualifying
blood and tissue bank" includes an exempt organization, as
described in (g)(iii) of this subsection, that tests or processes
blood, on behalf of itself or other qualifying blood bank or
qualifying blood and tissue bank. "Qualifying blood and tis-
sue bank" does not include a comprehensive cancer center
that is recognized as such by the National Cancer Institute.
This definition is scheduled to expire June 30, 2016.

(h) Assisted living facilities. Licensed assisted living
facility operators may take a B&O tax deduction for amounts
earned as compensation for providing adult residential care,

enhanced adult residential care, or assisted living services
under contract with the department of social and health ser-

exempt from B&O tax to the extent the amounts are exempt

vices authorized by chapter 74.39A RCW to residents who

from federal income tax. RCW 82.04.324.

are medicaid recipients. RCW 82.04.4337. For the purpose of
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this rule, "adult residential care," "enhanced adult residential

care," and "assisted living services" have the same meaning
as in RCW 74.39A.009.

In addition, B&O tax does not apply to the amounts

Washington State Register, Issue 14-18

tion (8)(a) of this rule. If such an adjustment to gross income
is appropriate, the exemption discussed in this subsection

may also be taken at the time of billing if the adjustment
leaves the physician or clinic contractually liable to receive a

earned by a nonprofit assisted living facility licensed under

total amount (including any copayment received from the

chapter 18.20 RCW for providing room and domiciliary care

patient) that does not exceed the federal rate.

to residents of the assisted living facility. RCW 82.04.4264.
For purposes of this rule, "nonprofit assisted living facility"

(k) Hospital safe patient handling credit - Expired
December 30, 2010.

means an assisted living facility that is operated as a religious

or charitable organization, is exempt from federal income tax
under 26 U.S.C. Sec. 501 (¢)(3). is incorporated under chap-

(1) RCW 82.04.4485 allowed a hospital to take a credit

against the B&O tax for the cost of purchasing mechanical
lifting devices and other equipment that are primarily used to

ter 24.03 RCW, is operated as part of a nonprofit hospital, or
is operated as part of a public hospital district.

(1) Comprehensive cancer centers. B&O tax does not
apply to the amounts earned by a comprehensive cancer cen-

minimize patient handling by health care providers. To qual-
ify for the credit, the purchases must have been made as part

of a safe patient handling program developed and imple-
mented by the hospital in compliance with RCW 70.41.390.

ter to the extent the amounts are exempt from federal income

The credit was equal to one hundred percent of the cost of the

tax. RCW 82.04.4265. For purposes of this rule, "comprehen-

mechanical lifting devices or other equipment. This credit

sive cancer center" means a cancer center that has written

does not apply to purchases made after December 30, 2010.

confirmation that it is recognized by the National Cancer

Institute as a comprehensive cancer center and that qualifies
as an exempt organization under 26 U.S.C. Sec. 501 (c)(3) as
existing on July 1, 2006.

(j) Prescription drugs administered by the medical
service provider. Effective October 1, 2007, RCW 82.04.-
620 allows a deduction from the service and other activities

(i1) No application is necessary for the credit; however, a
hospital taking a credit under this rule must maintain records,
as required by the department, necessary to verify eligibility
for the credit. The hospital is subject to all of the require-
ments of chapter 82.32 RCW. A credit earned during one cal-

endar year may be carried over to be credited against taxes
incurred in a subsequent calendar year. No refunds shall be

classification of the B&O tax (RCW 82.04.290) for amounts

granted for credits under this subsection.

earned by physicians or clinics for drugs for infusion or injec-

tion by licensed physicians or their agents for human use pur-
suant to a prescription. This deduction only applies to

(iii) The maximum credit that may be earned under this

rule for each hospital is limited to one thousand dollars for
each acute care available inpatient bed.

amounts that:

(i) Are separately stated on invoices or other billing
statements;

(i1) Do not exceed the then current federal rate; and

(iii) Are covered or required under a health care service
program subsidized by the federal or state government.

For the purpose of this deduction only, amounts that "are
covered or required under a health care service program sub-
sidized by the federal or state government" include any
required drug copayments made directly from the patient to
the physician or clinic.

(A) "Federal rate" means the rate at or below which the
federal government or its agents reimburse providers for pre-
scription drugs administered to patients as provided for in the
medicare, Part B, drugs average sales price information
resource as published by the United States Department of
Health and Human Services, or any index that succeeds it.

(B) The deduction is available on an "all or nothing"

basis against the total amount earned for a specific drug
charge. If the total amount earned by the physician or clinic
for a specific drug exceeds the federal reimbursement rate,
none of the total amount earned qualifies for the deduction
(including any required copayment received directly from the
patient). In other words, a physician or clinic may not simply
take an "automatic" deduction equal to the federal reimburse-
ment rate for each drug.

(C) For physicians or clinics reporting taxes on the
accrual basis, the total amount charged for a drug must be

(10) Sales. use. and other specified taxes deductions
and exemptions. Unless otherwise exempt by law, hospitals,
nursing homes. adult family homes, assisted living facilities,
and similar health care providers are required to pay retail
sales tax on purchases of equipment and supplies. The fol-
lowing deductions and exemptions are available to qualified

persons.
a) Temporary medical housing provided by a health

or social welfare organization. Effective July 1, 2008, RCW
82.08.997 authorized an exemption from state and local sales

taxes and lodging taxes for temporary medical housing pro-
vided by a health or social welfare organization. The term

l

'health or social welfare organization" is defined in RCW
82.04.431. "Temporary medical housing" means transient
lodging and related services provided to a patient or the
patient's immediate family, legal guardian, or other persons

necessary to the patient's mental or physical well-being.
(i) The exemption applies to the following taxes:

(A) Retail sales tax levied under RCW 82.08.020;

(B) Lodging taxes levied under chapter 67.28 RCW;

(C) Convention and trade center tax levied under chapter
36.100 RCW;

(D) Public facilities tax levied under RCW 36.100.040;

and

(E) Tourism promotion areas tax levied under RCW
35.101.050.

(i1) The exemptions in this subsection apply to charges
made for "temporary medical housing" only:

included in the gross income at the time of billing if it is in
excess of the federal rate. However. in some cases the gross

(A) While the patient is receiving medical treatment at a
hospital required to be licensed under RCW 70.41.090 or at

income from charges may be adjusted, as indicated in subsec-

an outpatient clinic associated with such hospital, including
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any period of recuperation or observation immediately fol-
lowing such medical treatment; and

(B) By a person that does not furnish lodging or related

services to the general public.

(b) Purchases for resale. Purchases of tangible personal

property for resale without intervening use are not subject to
retail sales tax. Persons purchasing tangible personal prop-
erty for resale must furnish a reseller permit to the seller to
document the wholesale nature of the sale. Reseller permits
replaced resale certificates effective January 1, 2010. Even
though resale certificates are no longer used, they must be
kept on file by the seller for five years from the date of last
use or December 31. 2014. For additional information on
reseller permits see WAC 458-20-102.

¢) Sales of medical supplies. chemicals. or materials
to_a comprehensive cancer center. Sales of medical sup-
plies, chemicals, or materials to a comprehensive cancer cen-
ter are exempt from retail sales and use taxes. RCW 82.08.-
808 and 82.12.808. These exemptions do not apply to sales of
construction materials, office equipment, building equip-

(1) Medical supplies. For purposes of this exemption,
"medical supplies" means any item of tangible personal prop-
erty, including any repair and replacement parts for such tan-
gible personal property, used by a comprehensive cancer cen-

ter for the purpose of performing research on, procuring, test-
ing, processing, storing, packaging, distributing, or using
blood, bone, or tissue. The term includes tangible personal
property used to:

(A) Provide preparatory treatment of blood, bone, or tis-
sue;

(B) Control, guide, measure, tune, verify, align, regulate,
test, or physically support blood, bone, or tissue; and

(C) Protect the health and safety of employees or others
present during research on, procuring, testing. processing,
storing, packaging, distributing. or using blood, bone, or tis-
sue.

(i1) Chemicals. For purposes of this exemption, "chemi-
cal" means any catalyst, solvent, water, acid, oil, or other
additive that physically or chemically interacts with blood,
bone, or tissue.

(iii) Materials. For purposes of this exemption, "materi-

als" means any item of tangible personal property including,
but not limited to, bags, packs, collecting sets, filtering mate-

rials, testing reagents, antisera, and refrigerants used or con-

sumed in performing research on, procuring, testing, process-
ing, storing, packaging, distributing, or using blood, bone, or
tissue.

(iv) Research. For purposes of this exemption,
"research" means basic and applied research that has as its
objective the design, development, refinement, testing, mar-
keting, or commercialization of a product, service, or pro-
Cess.

d) Sales of medical supplies, chemicals, or materials

to organ procurement organizations. Sales of medical sup-

plies, chemicals, or materials to organ procurement organiza-
tions exempt under RCW 82.04.326 are exempt from retail

sales and use taxes. RCW 82.08.02807 and 82.12.02749.
These exemptions do not apply to the sale of construction
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materials, office equipment, building equipment, administra-
tive supplies, or vehicles.

(11) Buyer's responsibility to remit deferred sales or
use tax. If the seller does not collect retail sales tax on a retail
sale, the buyer must remit the retail sales tax (commonly
referred to as "deferred sales tax") or use tax directly to the
department unless the purchases are specifically exempt by
law. For detailed information regarding the use tax, refer to
WAC 458-20-178.

(a) How do I report deferred sales or use tax. Persons
registered with the department and required to file tax returns
should report deferred sales or use tax on their excise tax
return. As the excise tax return does not have a separate line
for reporting deferred sales tax, the buyer should report the
tax liability on the use tax line. If a deferred sales tax or use
tax liability is incurred by a person who is not required to be
registered with the department, the person must report the tax
on a "Consumer Use Tax Return" and remit the appropriate
tax to the department.

(b) Where can I obtain a Consumer Use Tax Return?

The Consumer Use Tax Return may be obtained from the

department's web site at dor.wa.gov, or by calling the depart-
ment's telephone information center at 1-800-647-7706.

AMENDATORY SECTION (Amending WSR 92-05-065,
filed 2/18/92, effective 3/20/92)

WAC 458-20-18801 ((Preseription-drugs;-prosthetie

and-orthotie-devieesostomieitems;-and-medieaypre-
seribed-oxygen:)) Medical substances. devices. and sup-
plies for humans—Drugs prescribed for human use—

Medically prescribed oxvgen—Prosthetic devices—
Mobility enhancing equipment—Durable medical equip-

ment. (((H-DPefinitions—As-used-in-thisseetion:
)P otiond " Jeines—d : .
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PART 1 - INTRODUCTION

(101) Introduction. This rule provides tax-reporting
information for persons making sales of medical products. It
also provides information about the retail sales tax and use
tax exemptions available for the sale and use of certain med-
ical products for humans.

102) How is this rule organized? This rule is divided
into five parts as follows:

(a) Part 1 - Introduction. Part 1 provides information
relating to the purpose of the rule, how the rule is organized,
and provides a listing of additional rules that may be helpful
to the reader in determining taxability related to medical
products.

(b) Part 2 - Medical products. Part 2 of this rule identi-

fies what "medical products" include for purposes of this
rule. Medical products is not a statutory term, but instead, is
a term used simply to collectively describe the medical items
addressed by this rule.

(c) Part 3 - Applicable taxes. Part 3 of this rule provides
information on the taxes that apply to the sale, use, purchase,
or manufacture of medical products.

(d) Part 4 - Common_exemptions. Part 4 of this rule
provides information on common retail sales tax and use tax
exemptions related to medical products.

(e) Part 5 - Bundled transactions. Part 5 of this rule
addresses the treatment of bundled transactions involving

medical products.
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(103) How are examples included in this rule to be

used? This rule contains examples which identify a number

of facts and then states a conclusion. The examples should be
used only as a general guide. The tax results of other situa-

tions must be determined after a review of all of the facts and
circumstances.

(104) What are some other department of revenue
rules that address medical or health related providers
that might applv? The department of revenue (department
has adopted other rules addressing the taxability of various
activities related to the providing of health care. Readers may
want to refer to the following list of rules for additional infor-
mation:

(a) WAC 458-20-150, Optometrists, ophthalmologists,
and opticians;

(b) WAC 458-20-151, Dentists and other health care
providers, dental laboratories, and dental technicians;

(c) WAC 458-20-168, Hospitals, nursing homes,
assisted living facilities, adult family homes and similar
health care facilities.

PART 2 - MEDICAL PRODUCTS
(201) What are medical products for purposes of this

rule? Medical products include durable medical equipment,
drugs, mobility enhancing equipment, over-the-counter
drugs, and prosthetic devices as defined by Washington stat-
ute. Medical products also include other tangible personal
property used for medical purposes, not covered by one of the
statutory definitions. The remainder of Part 2 of this rule
describes these medical products.

(202) What is durable medical equipment? Durable
medical equipment is equipment, including repair and
replacement parts for durable medical equipment that:

(a) Can withstand repeated use;

(b) Is primarily and customarily used to serve a medical
purpose;

(c) Generally is not useful to a person in the absence of
illness or injury; and

(d) Is not worn in or on the body. See RCW 82.08.0283.
Also, see subsection (206)(b) of this rule for an explanation
of what is considered "worn in or on the body."

Table 1 provides a nonexclusive list of durable medical

equipment product examples.
Table 1

Durable Medical Equipment Examples

» Anesthesia machine and ventilator

* Apnea monitors
» Atomizers (medical - Reusable)

* Beds, bags, trays, bedpans, commodes, pads, pillows,
crash carts, lamps, bulbs, and tables (medical)

* Blood parameter monitor, pulse oximetry equipment,
and blood gas analyzer

* Bone growth stimulator (not worn on the body)

» Bovie (cauterization)

» Cardiopulmonary bypass machine
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Durable Medical Equipment Examples
» Cofflator

» Continuous passive motion devices

» Continuous positive airway pressure (CPAP & BI-PAP)
machine (not worn on the body)

+ Diagnostic equipment - Audiology, cardiology, mam-
mography, radiology

 Electronic speech aids (not worn on the body)

+ Endoscopes
» Enteral feeding bags, tubing, and connectors

+ Feeding plugs
* Glucose meters

+ Instruments - Reuseable, e.g., clamps, drills, forceps,
retractors, scalpels, reamers, scissors

+ Intravenous (IV) stands and poles

» Kidney dialysis devices

¢ Lasers

+ Lithotripters
* Nebulizers

* Respiratory humidifier
» Reusable needles or reusable staplers

+ Sling scales
 Stapler (must be empty as staples are not durable medi-

cal equipment)

 Stethoscopes, stirrups, and stretchers (medical)

» Suction regulators
» TENS units (not worn on the body)

+ Tourniquets
» Ultrasound probes, transducers, and mini dopplers

» Whirlpools (medical)
+ X-ray equipment
(203)(a) What is a drug? A "drug" is a compound, sub-

stance, or preparation, and any component of a compound,
substance, or preparation, other than food and food ingredi-
ents, dietary supplements, alcoholic beverages, or marijuana,
useable marijuana, or marijuana-infused products:

(i) Recognized in the official United States pharmaco-
poeia, official homeopathic pharmacopoeia of the United
States, or official national formulary, or any supplement to

any of them; or
(ii) Intended for use in the diagnosis, cure, mitigation,

treatment, or prevention of disease; or
(iii) Intended to affect the structure or any function of the
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Table 2

Drug Examples

» Dermal fillers - Injectable

» Dialysis dialysate solution

» Federal prescription (RX) drugs, including biologicals

» Gases - Medical grade (nitrous oxide, oxygen, carbon
dioxide, helium)

» Implanted radioactive isotopes

Insulin

Parenteral nutrition formulas - By prescription

Prescription medicated cotton swabs and gauze wraps

Sterile water - 1cc, Sce, 10cc vials, sterile normal saline
(.9%) - 1cc, Sce, 10cc vials - Solutions for adding to mix-
tures and irrigation

» Vaccines

(b) Substances that are necessary to the performance
of durable medical equipment are not drugs. A compound,
substance, or preparation that is necessary for durable medi-
cal equipment to perform its function is not a drug, even
when it otherwise meets the definition of drug in this subsec-
tion.

(c) Examples of compounds, substances. prepara-
tions that are necessary in order for the durable medical
equipment to perform its function.

Example 1. A Coulter Blood Cell Counter uses an elec-
trolytic solution to perform its function. The solution is

entirely contained within the device and does not physically
interact with the patient's tissue (blood) apart from the device.
The device cannot perform its function without the electro-
lytic solution. The solution is an integral part of the Coulter
Blood Cell Counter and is not a drug even though the device

is used to diagnose disease and the test it performs is con-
ducted pursuant to a prescription.

Example 2. A cryoablation device uses extremely cold,
thermally conductive solution inside a hollow probe or nee-

dle to freeze and remove diseased or malfunctioning cells
within a patient's body. The solution is entirely contained
within the device and does not physically interact with the
patient's tissue apart from the device. The device cannot per-
form its function without the solution. The solution is an inte-
gral part of the device and is not a drug even though the
device is used in the cure, mitigation, and treatment of dis-
ease as part of a prescribed procedure.

Example 3. A specialized medical laser uses certain
gases (e.g., argon, helium) to determine the wavelength of the
light emitted. This allows the laser to identify specific cells or

body. See RCW 82.08.0281.
Table 2 provides a nonexclusive list of drug product

examples.

substance types. The gas is entirely contained within the laser
and does not physically interact with the patient's tissue apart
from the device. The device cannot perform its function with-
out the gas. The gas is an integral part of the device and is not
a drug even though the gas is consumed and the laser is used
in the cure, mitigation, and treatment of disease as part of a
prescribed procedure.
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(204) What is mobility enhancing equipment? Mobil-
ity enhancing equipment is equipment, including repair and
replacement parts for mobility enhancing equipment that:

(a) Is primarily and customarily used to provide or
increase the ability to move from one place to another and is
appropriate for use either in a home or a motor vehicle;

(b) Is not generally used by persons with normal mobil-
ity; and

(c) Does not include any motor vehicle or equipment on
a motor vehicle normally provided by a motor vehicle manu-
facturer. See RCW 82.08.0283.

Table 3 provides a nonexclusive list of mobility enhanc-
ing equipment products.

Table 3
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Over-the-Counter Drug Examples
Eternal nutrition formulas with drug facts box

Hydrogen peroxide

Medicated cotton swabs and gauze wraps (nonlegend)

Paviodine iodine

Rubbing alcohol

(206)(a) What is a prosthetic device? A prosthetic
device is a replacement, corrective, or supportive device,
including repair and replacement parts for a prosthetic
device, worn on or in the body to:

(1) Artificially replace a missing portion of the body:

(ii) Prevent or correct a physical deformity or malfunc-
tion; or

Mobility Enhancing Equipment Examples
Bath aids - Raised toilet seat, tub and shower stools

Bed pull-up T
Canes

Car seats (mobility enhancing)

Crutches

Handrails and grab bars to assist in rising from com-
mode, tub, or shower
Lift chairs and replacement parts

Lifts (hydraulic or electric) used to raise or transfer
patients from bed to chair, commode, or bath

Scooters and transporters

Swivel seats enabling the disabled to rotate in order to
rise from a chair

Transfer belts to assist in the transfer of patients
Walkers
Wheelchairs

Wheelchairs adapted for specific uses or functions, e.g.,
all terrain wheelchairs

(205) Over-the-counter drugs. An over-the-counter
drug is a drug that contains a label that identifies the product
as a drug required by 21 C.F.R. Sec. 201.66, as amended or
renumbered on January 1, 2003. The label includes:

(a) A "drug facts" panel; or

(b) A statement of the "active ingredient(s)" with a list of
those ingredients contained in the compound. substance, or
preparation. See RCW 82.08.0281.

Table 4 provides a nonexclusive list of over-the-counter
drug products.

Table 4

Over-the-Counter Drug Examples
Antihistamines
Anti-inflammatory

Analgesic
Contact lenses solution

(iii) Support a weak or deformed portion of the body. See
RCW 82.08.0283.

Table 5 provides a nonexclusive list of prosthetic device
products.

Table 5

Prosthetic Device Examples
Abdominal belts, binders, and supports

Acetabular cups
Ankle brace

Antiembolism stocking

Artificial eyes, heart valves, larynx, limbs

Back braces
Bone cement and wax

Bone pins, plates, nails, screws
Breast implants and external prosthesis

Cervical collars

Cochlear implant

Continuous positive airway pressure (CPAP) machines
which are specifically designed to be wholly worn on the
body and portable

Corrective eye glasses and contact lenses

Dental prostheses including, but not limited to, full and

partial dentures, crowns, inlays, fillings, braces, and
retainers

Drainage devices for single patient use because they
serve the same drainage functions as the body's natural
systems

Ear, nose, and throat implants

Eye glass frames and lenses

Foley catheter
Gastric bands and intragastric balloons

Hand and feet implants
Head halters

Hearing aids
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Prosthetic Device Examples
* Implanted pacemakers

+ Insulin pumps
» Knee immobilizers

* Mastectomy surgical bras

» Maxillofacial devices implanted

* Membrane implants (neutron, spinal, joint)

¢ Ocular implants
» Orthobiologics implants

» Orthopedic shoes, shoe lifts, inserts, arch supports, heel
protectors

* Pressure garments - Edema gloves
» Pressure garments - Mast pants, burn garments

» Salem sump with anti-reflux valve

+ Shoulder and elbow implants

 Skin implants - Synthetic

+ Slings, braces, collars, casts, splints, embolism stock-
ings, arch pads, pelvic traction belts, traction pulley
clamp assemblies and cords

+ Slings - Medical

* Specialized orthotic shoes, post-operation shoes, cast

shoes, diabetic shoes and inserts, and other similar appa-
ratus

* Speech aids (electronic) worn on the body
Sphincters - Medical

Splints and splint materials

Stent implants through endoscopy

Stents (biliary, coronary and urinary)

+ Stockings - Compression
Sutures, staples, and skin glue for closing wounds

+ Tendon implants
TENS units worn on the body

Testicular and penile implants

Trachea tubes

Trusses

(b) When is a device not worn on or in the body? For
the purpose of this exemption, "worn on the body" means the
entire device is something a person puts on or has on their
person, to be carried with and habitually becomes part of the
person as a whole, much in the sense that a person wears

WSR 14-18-019

(c) Examples of items that are not prosthetic devices
worn on or in the body. The following are examples of
items not considered prosthetic devices worn on or in the
body.

Example 4. Continuous positive airway pressure
(CPAP) machines are commonly used by patients with sleep
apnea disorders to facilitate normal breathing. Patients using
a CPAP machine are normally hooked up to the machine via
tubing and individually tailored masks. Even though the

mask is normally "worn" for significant periods of time each
night, the mask by itself cannot accomplish the intended pur-

pose. The machine performing the function is not worn on the
body as a complete system. Neither the mask separately, nor

the machine as a whole system, is a prosthetic device.

Example 5. Heart-lung machines generally replace the
function of the heart and lungs during surgery, as well as reg-
ulating body temperature and providing an avenue of intro-
duction for anesthetics or other medications directly into a
patient's bloodstream. While a heart-lung machine is attached
to the patient, it is commonly a floor-standing or wheeled unit
and is not a prosthetic device.

PART 3 - APPLICABLE TAXES

(301) What basic tax information do I need to be
aware of when selling. purchasing. using or manufactur-
ing medical products? This subsection provides general tax-
reporting information for persons who sell., purchase, use, or
manufacture, medical products.

(302) How_are medical products taxed? In general,
sales of medical products are taxable. Sales of medical prod-
ucts to consumers such as doctors, hospitals. or patients are
subject to retailing business and occupation (B&O) tax and
the retail sales tax. These taxes apply to the sale of medical
products as follows:

(a) Retail sales tax. Retail sales tax applies to the sale of
medical products to a consumer unless a specific exemption
applies. RCW 82.04.050 and 82.08.020. Specific exemptions
are discussed in Part 4 of this rule.

(b) Retailing B&O tax. There is no general B&O tax
exemption for sales of medical products. Even if a sale of a
medical product is exempt from retail sales tax, the gross pro-
ceeds from the sale of the medical product to a consumer is
subject to the retailing B&O tax.

(c) Wholesaling B&O tax. Sales to persons who resell
the medical products (e.g., pharmacies) are subject to the
wholesaling B&O tax. Persons making wholesale sales
should refer to WAC 458-20-102 for information regarding
their responsibility to obtain a reseller permit.

(d) Manufacturing B&O tax. Persons who manufac-
ture products including medical products, in this state are

clothing or other personal items. Such devices are designed to
be wholly worn on the body and portable. A device is not

"worn on or in the body" simply because part of it is attached
to the body in some way for a period of time. These devices

cannot be partially floor-standing, plugged into an outlet, or

moved by virtue of dragging, wheels, or with the assistance
of a separate device (e.g., a cart or intravenous stand).

subject to the manufacturing B&O tax upon the value of these

products. Manufacturers selling the products at retail or
wholesale in this state are also subject to either the retailing
or wholesaling B&O tax, as the case may be. In such cases,
the manufacturer must report under both the "production"
(manufacturing) and "selling" (wholesaling or retailing) clas-
sifications of the B&O tax, and claim a Multiple Activities
Tax Credit MATC). Refer to WAC 458-20-19301 for a more
detailed explanation of the MATC.
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Persons who manufacture molds or other products that

Washington State Register, Issue 14-18

ing the buyer took possession of the item at the seller's loca-

they use in a manufacturing process are subject to the manu-

tion) and computed at the local sales tax rate paid to the

facturing B&O tax upon the value of the product manufac-

seller.

tured. (See also WAC 458-20-112 and 458-20-134 regarding
"value of products" and "commercial or industrial use,"
respectively.) Such persons also incur a use tax liability with
respect to their use of the molds or products, unless a specific
exemption applies. For example, RCW 82.12.02565 provides
a use tax exemption for the use of certain molds in a manufac-
turing operation. Refer to WAC 458-20-13601 for additional
information regarding the manufacturers machinery and
equipment sales tax and use tax exemptions.

(e) Use tax or deferred retail sales tax. Purchases of
medical products at retail are subject to retail sales tax unless
a specific exemption exists in the law. If the seller does not

(c) Examples.

Example 6. Purchase of items which are principally
exempt. ABC Medical Center (ABC) purchases a case of
sterile silicon tubing. One case contains twenty units of ster-

ile tubing in individually sealed sterile packaging. The tubing
purchased by ABC is either used to deliver medically pre-

scribed oxygen from tanks to a patient (an exempt use), or
used by ABC's laboratory to conduct certain tests (not an
exempt use). At the time of purchase, ABC does not know
how many of the twenty packages in the case will be used for
oxygen tank systems versus how many will be drawn out of
inventory by the lab. However, according to ABC's inventory

collect retail sales tax, a buyer who is not reselling the prod-

records from past periods, the tubing will principally be used

ucts must pay the retail sales tax (commonly referred to as the

as part of the medically prescribed oxygen systems. ABC

"deferred retail sales tax") or use tax directly to the depart-

provides the seller of the tubing with a properly completed

ment, unless the specific items purchased are exempt under

exemption certificate (in this case, the "Sales Tax Exemption

the law. For additional information on use tax see WAC 458-
20-178.

(303) Retail sales tax should be paid by the consumer
based on the principal use of the product. Some medical
products can be put to both an exempt and taxable use. At the
time of purchase a buyer may not know exactly how the item
or items will be used. In such cases, retail sales tax must be
paid to the seller at the time of purchase when the buyer
expects to principally (i.e., more than fifty percent of the
time) put the item to a taxable use in the normal course of
business. However, if the buyer expects to principally put the
item to use in an exempt manner, the buyer may provide the
seller with an appropriately completed exemption certificate
that lists the retail sales tax exempt item or types of items
included in the purchase. See subsection (304) of this rule for
more information on exemption certificates. When a seller
receives an appropriately completed exemption certificate,
that seller is relieved of the responsibility to collect the retail
sales tax for those specific items or types of items identified
on the certificate and sold in that transaction.

(a) Items put to taxable use where tax was not paid. If

the buyer does not pay sales tax on an item, and later puts that
item to use in a manner that is not exempt of sales tax, the
buyer must pay deferred sales or use tax to the department.
The deferred sales tax liability should be reported by the
buyer on the use tax lines of the excise tax return (including
both state and local portions of the tax). The tax should be
reported based on the location and sales tax rate which is in
effect where the buyer took possession of the item.

(b) Items put to exempt use where tax was paid. If the
buyer does not give an exemption certificate to the seller indi-
cating a certain item is exempt of retail sales tax, the seller
must collect the tax at the time of purchase on that item. If the

buyer later puts that item to first use in an exempt manner, the
buyer may take a deduction on the excise tax return equal to

Certificate for Health Care Providers"). The seller is not
required to collect retail sales tax on the case of sterile tubing.
As ABC puts the tubing to use, it must keep track of when a
package of tubing is used by the laboratory. Deferred sales
tax is due and should be reported on and remitted with the
excise tax return for the period in which ABC used the tub-
ing.

Example 7. Purchase of items which are principally
taxable. Assume the same items and situation as in Example

6, except that for this example, according to ABC's inventory
records from past periods, the tubing will be principally used

for retail sales taxable purposes in the laboratory. ABC can-
not provide an exemption certificate for purchase of the tub-
ing and must pay retail sales tax to the seller. As ABC puts
the tubing to use, it may keep track of when a package of tub-
ing is put to exempt use with a medically prescribed oxygen
system. ABC may then take on its excise tax return a tax paid
at source deduction for the value of the package used.

(304) Sellers must obtain an exemption certificate on
any retail sales exempted from the retail sales tax. Unless
otherwise provided in this rule, sellers making retail sales to
medical practitioners, nursing homes, and hospitals must
obtain an exemption certificate to document any tax-exempt
sales of the products discussed in this rule when those busi-
nesses are the consumers. Information about exemption cer-
tificates may be obtained by:

(a) Using the department's web site at dor.wa.gov/; or

(b) Calling the department's telephone information cen-
ter at 1-800-647-7706.

PART 4 - COMMON RETAIL SALES TAX AND USE
TAX EXEMPTIONS

(401) What common _retail sales tax and use tax
exemptions apply to the sale of medical products? This
part of the rule provides a non-exhaustive list of retail sales

the value of the item. This deduction should be claimed in the

tax and use tax exemptions available with respect to various

deduction column of the retail sales tax line, and should be

medical products.

identified as a "taxable amount for tax paid at source" deduc-
tion on the deduction detail worksheet. When completing the

(402) Sales of medical products pursuant to a pre-
scription. Most retail sales tax exemptions available for sales

local sales tax section of the tax return, the value of the item

of medical products require that the item is purchased under

must be credited using the seller's tax location code (assum-

authority of a prescription.
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(a) What is a prescription? A "prescription" is an order,

WSR 14-18-019

must be intended to interact with a specific patient through

formula, or recipe issued in any form of oral, written, elec-

direct contact with that patient, whether applied internally or

tronic, or other means of transmission by a duly licensed

externally to the patient's body, or as part of a test conducted

practitioner authorized by the laws of this state to prescribe.

on a tissue sample taken from that patient. A seller is not

See RCW 82.08.0281. The specific requirements for a pre-

required to collect sales tax when it obtains a properly com-

scription may differ depending on the item exempted and the

pleted exemption certificate indicating prescription drugs,

RCW chapter under which the person issuing the prescription
is licensed. Close attention must be paid to the details given

intended for human use sold to medical practitioners, nursing
homes, and hospitals, will be put to an exempt use under the

for each specific exemption explained in the following sub-

authority of a prescription. Otherwise, the retail sales tax

sections of this rule.

(b) No_automatic exemption. A prescription does not
automatically qualify a sale of a medical product for a sales
tax or use tax exemption. Unless a specific exemption exists

must be collected. See Part 3 of this rule for information
about exemption certificates.

(c) Sales of disposable devices used to deliver pre-
scription drugs for human use. RCW 82.08.935 and

in statute for the sale or use of the item in question the item is

82.12.935 provide retail sales tax and use tax exemptions for

not exempt, even with a prescription. For example, if a phy-
sician prescribes a regimen of exercise at the local fitness

disposable devices used to deliver drugs for human use, pur-
suant to a prescription.

club, the mere issuance of the prescription does not qualify
the sales of that service for a retail sales tax exemption

(1) What are disposable devices used to deliver drugs?
"Disposable devices used to deliver drugs" include single-use

because no such exemption exists in statute.
(c) When medical procedures are prescribed. When a

items such as a single-use syringe, intravenous (IV) tubing,
and IV catheters. A stand or device that holds the tubing or

medical procedure is prescribed by a duly licensed practi-

catheter is not a disposable device used to deliver drugs.

tioner authorized to prescribe the same, that overall prescrip-

tion fulfills the prescription requirement (if any) for each eli-

gible exempt item used in the procedure. For example, an
orthopedic surgeon conducts joint replacement surgery for a

(ii) Example 8. Disposable devices. A nursing home

purchases single-use syringes, tubing used to deliver drugs,

and stands used to hold the IV fluid containers. If the nursing
home provides the seller with a completed "Sales Tax

patient's diseased joint. As part of that surgical procedure,

Exemption Certificate for Health Care Providers." retail sales

prescription drugs and other eligible exempt items are used.

tax does not apply to the purchase of single-use syringes and

The surgeon does not specifically issue a separate written

tubing. However, retail sales tax applies to the I'V stands

prescription for each eligible exempt item. The surgeon's

because the stands are "durable medical equipment," not dis-

order for the surgical procedure and the oral directions pro-

posable or single-use, and no specific exemption for them

vided by the surgeon during the procedure fulfill any pre-

exists in the law. For information about durable medical

scription requirement for each eligible item used in an

equipment. see Part 2 of this rule.

exempt manner during that procedure.
(d) Dispensed pursuant to a prescription. The pur-

chase of drugs to be dispensed in the diagnosis, cure, mitiga-
tion, treatment, or prevention of disease or to affect the struc-

(d) Sales of "over-the-counter" drugs with a pre-

scription are exempt from retail sales tax and use tax.
RCW 82.08.940 and 82.12.940 provide retail sales tax and

use tax exemptions for over-the-counter drugs sold for

ture or any function of the body, by hospitals or other persons
licensed to prescribe such drugs, are considered dispensed

human use, pursuant to a prescription. See subsection (205)

of this rule for the definition of over-the-counter drug.

pursuant to a prescription and therefore exempt, providing
the buyer gives the seller an exemption certificate as dis-
cussed in Part 3 of this rule.

(403) Sales tax and use tax exemptions available with

(i) Example 9. A patient's medical practitioner pre-

scribes over-the-counter pain relief medication. The patient
takes the prescription to a pharmacy. The sale of the over-the-
counter drug is exempt from retail sales tax. In contrast, if the

respect to various medical products.
(a) Sales to a free hospital are exempt from sales tax

and use tax. RCW 82.08.02795 and 82.12.02745 provide
retail sales tax and use tax exemptions for items sold to and

used by a "free hospital" when those items are reasonably
necessary for the operation of, and provision of health care by

patient's medical practitioner simply recommends that the
patient use an over-the-counter pain relief medication, with-
out completing a prescription for the medication, the sale of
the over-the-counter drug is subject to retail sales tax.

(ii)) Example 10. A hospital makes bulk purchases of

various over-the-counter drugs to dispense to patients pursu-

a free hospital. For the purpose of these exemptions, "free

ant to a doctor's prescription. The hospital's purchases of such

hospital" is a hospital that does not charge patients for health

drugs are exempt from retail sales tax providing the hospital

care provided by the hospital.

(b) Sales of drugs for human use can be exempt from
retail sales tax and use tax when sold under the authority
of a prescription. RCW 82.08.0281 and 82.12.0275 provide

retail sales tax and use tax exemptions for drugs for human
use dispensed or to be dispensed to patients, pursuant to a

prescription. These exemptions apply to the distribution of
"sample" prescription drugs provided free of charge to duly
licensed practitioners authorized by the laws of this state to
prescribe. For the exemptions to apply. the drug involved

gives the seller an exemption certificate as discussed in Part 3
of this rule.

(iii) Example 11. An employer purchases drug test kits

from a local drug store and administers them to current and
prospective employees as a condition of employment. The

employer's purchase of the drug tests is subject to retail sales
tax because the tests are not prescribed by a licensed physi-
cian for the employees or prospective employees.

(¢) Dietary supplements (also known as nutrition

products) with a prescription are exempt from retail sales
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and use taxes. Sales of dietary supplements not covered by
either of the retail sales tax or use tax exemptions for "food
and food ingredients" are generally subject to retail sales tax
or use tax. See RCW 82.08.0293 and 82.12.0293. However,
RCW 82.08.925 and 82.12.925 provide specific retail sales
tax and use tax exemptions for sales of "dietary supplements"
for human use, pursuant to a prescription. A "dietary supple-
ment" is any product, other than tobacco, intended to supple-
ment the diet, and that satisfies all three of the criteria listed
in (e)(i) through (iii) of this subsection.

(i) Contains one or more of the following dietary ingre-

dients:
(A) A vitamin;
B) A mineral;
(C) An herb or other botanical;
(D) An amino acid;
E) A dictary substance for use by humans to su;

the diet by increasing the total dietary intake:; or
(F) A concentrate, metabolite, constituent, extract, or
combination of any ingredient described in this subsection.

lement

(i1) Is intended for ingestion in tablet, capsule, powder,
softgel, gelcap, or liquid form, or if not intended for ingestion
in such form, is not represented as conventional food and is

Washington State Register, Issue 14-18

» The drug or device is supplied by a family planning
clinic that is under contract with the Washington state depart-
ment of health to provide family planning services; or

*» The family planning items are or will be dispensed to
patients, pursuant to a prescription. Persons dispensing these

items are required to obtain and maintain files of prescrip-
tions to document the exempt nature of such sales.

h) Medically prescribed oxvgen is exempt from retail
sales tax and use tax. RCW 82.08.0283 provides a retail
sales tax exemption for sales of medically prescribed oxygen
for an individual prescribed by a person licensed under chap-
ter 18.57 RCW (Osteopathy—Osteopathic medicine and sur-
gery) or chapter 18.71 RCW (Physicians) for use in the med-
ical treatment of that individual. A comparable use tax

exemption is provided in RCW 82.12.0277. Persons making
tax-exempt sales of these items must obtain an exemption

certificate to substantiate the exempt nature of any sale as dis-
cussed in Part 3 of this rule.

(i) What is medically prescribed oxygen? The exemp-

tion for "medically prescribed oxygen" is not limited to gas-
eous or liquid oxygen (chemical designation O2). Medically
prescribed oxygen is defined by RCW 82.08.0283 to include,

among other things, oxygen concentrator systems, oxygen
enricher systems, liquid oxygen systems, and gaseous, bot-

not represented for use as a sole item of a meal or of the diet;

tled oxygen systems. The primary use of the equipment must

and

(ii1) Is required to be labeled as a dietary supplement,
identifiable by the "supplement facts" box found on the label
as required pursuant to 21 C.F.R. Sec. 101.36, as amended or

renumbered as of January 1, 2003. See RCW 82.08.0293.
(f) Licensed naturopaths have their own retail sales
tax and use tax exemptions available. The sale or use of

medicines of mineral, animal, and botanical origin which are
prescribed, administered, dispensed, or used by a licensed

naturopath in the treatment of a human patient are exempt
from retail sales and use taxes. See RCW 82.08.0283 and

82.12.0277.

l

'Naturopathic medicines" are vitamins, minerals, botan-
ical medicines, homeopathic medicines, hormones, and those

legend drugs and controlled substances consistent with natu-
ropathic medical practice in accordance with rules estab-
lished by the secretary of health. Controlled substances are
limited to codeine and testosterone products that are con-
tained in Schedules III, IV, and V in chapter 69.50 RCW. See
RCW 18.36A.020.

(g) Drugs and devices used for family planning may

be exempt. RCW 82.08.0281 and 82.12.0275 provide sales
tax and use tax exemptions for drugs and devices sold or used

be for the generation or storage of medically prescribed oxy-

gen (O2). These systems include regulators, cannulae, masks,

and similar items used to deliver the oxygen to the individual
from the tax-exempt oxygen generation or storage device.

(ii) Accessories may not be exempt. Exempt medical

oxygen systems are sometimes connected to the patient
through taxable systems. The exemption for medically pre-
scribed oxygen only applies to items up to the point the
exempt oxygen system is connected to the taxable system.
From that point of connection forward to the patient, masks,

tubing, or other similar items remain part of the taxable sys-
tem and are subject to retail sales tax.

(iii) Examples.

(A) Example 12. A physician prescribes oxygen for a
patient. The patient rents an oxygen concentrator system and
a separate cart to transport the system. The prescribed oxygen
concentrator system can be rented exempt of sales tax. How-
ever, the exemption for "medically prescribed oxygen" does
not include a separate cart used to transport a tax-exempt sys-
tem. For information about durable medical equipment, see
Part 2 of this rule. If the oxygen concentrator system and cart
are rented for one nonitemized price the rental may be a bun-
dled transaction. See Part 5 of this rule for information on

under certain conditions for family planning purposes. Fam-
ily planning purposes include promoting, inhibiting, prevent-
ing, and determining of conception. This includes all single-
patient use items, whether ingested, attached, or applied to
persons for family planning purposes. Persons making tax-
exempt sales of these drugs and devices to medical practi-
tioners, clinics, or hospitals must obtain an exemption certif-
icate to substantiate the exempt nature of any sale, as dis-
cussed in Part 3 of this rule.

The purchase, sale, or use qualifies for exemption when
either one of the following conditions exists:
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how tax applies to a bundled transaction.

(B) Example 13. A physician prescribes a "continuous

positive airway pressure (CPAP)" system for a patient diag-
nosed with a sleep apnea disorder. The CPAP system primar-
ily supplies room air, under pressure, to keep the patient's air-
way passages open and thereby prevent obstruction of air-
flow in and out of the lungs. As a result, the sale of the CPAP
system is subject to retail sales tax because it is not a system
that satisfies the statutory definition of "medically prescribed
oxygen." Note: Certain CPAP systems, when designed to be
entirely worn on the body. can qualify for exemption from
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retail sales tax as prosthetic devices. See Part 2 of this rule for
more information.

(C) Example 14. Assume the same facts for a CPAP sys-

tem as provided in the previous example (h)(i)(B) of this sub-

section. In addition, the physician prescribes an oxygen
trickle by which medical oxygen is provided to the patient

WSR 14-18-019

(A) Stains. dyes. and decolorizers that react with and

cause a change in a cellular tissue. The substances are used to

stain the cell tissues in a manner that will mark or highlight
certain portions of cells;

(B) Decalcifying solution, dehydrating solution, and
clearing agents that chemically react with the patient's speci-

from an oxygen tank through a tube attached to the mask of
the CPAP system. The addition of an oxygen trickle does not

change the purpose or taxability of any part of the CPAP sys-
tem. The CPAP system does not generate or store oxygen and

men; and

(C) Test strips impregnated with a reagent which, when
applied to a patient's specimen, test for indicators of a dis-
ease.

is not eligible for the exemption provided for medically pre-
scribed oxygen. The oxygen, oxygen tank, and any tubing

(iv) What substances are not reagents? Some sub-
stances are used solely for purposes of preparing specimens

used to convey the oxygen is covered by the exemption for
medically prescribed oxygen, but only up to the point that it

for examination and diagnosis or to facilitate examination of
a specimen. Such substances do not themselves produce a

attaches to the taxable CPAP system.

(i) Insulin has its own specific exemption from retail
sales tax and use tax - No prescription is required. RCW
82.08.985 and 82.12.985 provide specific sales tax and use
tax exemptions for insulin for human use. A prescription is
not required for the sale of insulin to be exempt from tax.

(1) Sales of laboratory reagents and other diagnostic
substances may be exempt from retail sales and use taxes,
under the right circumstances. The definition of drug
includes compounds, substances, or preparations (e.g., labo-

ratory reagents and other diagnostic substances) used for the
diagnosis of disease. Thus, sales of laboratory reagents and

other diagnostic substances are not subject to retail sales tax
when prescribed for an individual by a duly licensed practi-

tioner and used to diagnose, cure, mitigate, treat, or prevent

disease in humans. RCW 82.08.0281. A comparable use tax
exemption is provided in RCW 82.12.0275. Laboratory

reagents and diagnostic substances must physically interact
with a specific patient's specimen to qualify for exemption.
Persons making tax-exempt sales of these items must obtain
an exemption certificate to substantiate the exempt nature of
any sale as discussed in Part 3 of this rule.

(1) What are laboratory reagents and other diagnostic
substances? "Laboratory reagents and other diagnostic sub-
stances" are substances employed to produce a chemical
reaction in order to detect, measure, or produce, other sub-
stances. To be a diagnostic substance, the application of the
substance to a patient's specimen must result in identification
of the characteristics of a particular disease.

(ii) Laboratory reagents. other diagnostic substances

or prepared media when sold in a container. Reagents,

chemical reaction resulting in the detection, measurement, or
production of another substance. They merely facilitate or
enable specimen testing and are not exempt under RCW

82.08.0281 or 82.12.0275. The following lists examples of
substances and items which are not reagents:

(A) Paraffin that is extracted from a tissue specimen
without having chemically altered the cells;
(B) Gelatin that is extracted out of the specimen before

staining and leaves the cell structures unaffected;
(C) Electrodes:

(D) Tissue cassettes:;

(E) Freezing medium;

(F) Liquid agar when used to gel patient specimens;

(G) Test tubes or cylinders that do not contain a reagent;

(H) Plain slides and cover slips that are not coated with a
reagent,;
1) Mounting medium to adhere the cover slip to the
slide; and

(J) Acids and other solutions when used for cleaning pur-
poses.

(v) What about reagents and diagnostic substances
that can be used in more than one way (multiple use sub-
stances)? Some reagents or other diagnostic substances have
multiple uses, some of which may qualify for a sales or use
tax exemption. Such substances are exempt only to the extent

they are used as part of a test prescribed to diagnose disease
in humans. For example, alcohol can be used either as a
reagent (e.g., to react with a cellular tissue) or to clean count-
ers, furniture, etc. Alcohol used as a cleaning agent is subject
to retail sales or use tax. See Part 3 of this rule for guidance
on when to apply retail sales tax to products with multiple

diagnostic substances, and prepared media often come pre-
pared in a container (test tube, vial, cylinder, Petri dish, etc.)

uses, with both retail sales taxable and exempt uses being
possible.

ready for use. It makes no difference to the taxability of the
substance if it is sold with or without a container. The func-
tion of the substance determines its taxability. The term "pre-
pared media" includes transport media if the resulting culture

(k) Sales of controls, calibrators. and standards used
with laboratory test equipment are not exempt from
retail sales and use taxes. The sales tax and use tax exemp-
tions provided by RCW 82.08.0281 and 82.12.0275 do not

grown on the medium is used in performing diagnostic tests
for specific patients.
(iii) Laboratory reagents and other diagnostic sub-

stances. This subsection provides examples of laboratory
reagents and other diagnostic substances that may qualify for

apply to drugs (compounds, substances, or preparations) used

as a control, calibrator or standard in conjunction with the test
of patient specimens in a medical laboratory.

(i) What are controls? A "control" is a material, solu-

tion, lyophilized (freeze-dried) preparation or pool of col-

sales and use tax exemptions under RCW 82.08.0281 and

lected serum designed to be used in the process of quality

82.12.0275, provided all requirements for the exemptions are

control. Controls do not physically interact with a specific

met. The following items are reagents or other diagnostic

patient's specimen. The concentrations of the substances of

substances:

interest in the control are known within limits determined
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during its preparation or before routine use. Controls are gen-
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tax exemption for sales of prosthetic devices prescribed, fit-

erally used with each test of patient specimens to validate the

ted. or furnished for an individual by a person licensed under

accuracy of that particular test.

(ii) What are calibrators? A "calibrator" is a material,

solution, or lyophilized (freeze-dried) preparation designed

the laws of this state to prescribe, fit, or furnish prosthetic
devices. The exemption includes repair and replacement
parts, as well as labor and services rendered in respect to

to be used in calibration of medical laboratory machines. The
values or concentrations of substances of interest in the cali-

repairing, cleaning, altering, or improving prosthetic devices.
RCW 82.12.0277 provides a corresponding use tax exemp-

bration material are known within limits determined during
its preparation or before use. Calibrators are generally used at

tion. Persons making tax-exempt sales of these prosthetic
devices to medical practitioners, nursing homes, and hospi-

specified intervals such as every eight hours, at midnight, or
at shift changes, in accordance with the machine manufac-

turer's requirements or the requirements of administering
agencies to verify the accuracy of the machine.

Calibrators are subject to retail sales tax or use tax
because they are used to diagnose problems with machines
and they do not physically interact with a patient's specimen

tals, must obtain an exemption certificate to substantiate the
exempt nature of any sale as described in Part 3 of this rule.

See subsection (206) of this rule for the definition of pros-
thetic device.
(0) Kidney dialysis devices are exempt of retail sales

and use taxes with a prescription. RCW 82.08.945 pro-
vides a retail sales tax exemption for sales of kidney dialysis

to diagnose disease.
(iii) What are standards? A "standard" is a reference

devices for human use pursuant to a prescription. The exemp-
tion also includes repair and replacement parts, as well as

material of fixed and known chemical composition capable
of being prepared in an essentially pure form. Standard also

labor and services rendered in respect to repairing, cleaning,
altering, or improving kidney dialysis devices. RCW

includes any certified reference material generally accepted

82.12.945 provides a comparable use tax exemption. For the

or officially recognized as the unique standard used to test

purpose of this exemption, a "kidney dialysis device" is a

and calibrate medical lab equipment. Standards are often

device which physically performs the dialyzing or separating

used in the original setup of medical lab equipment.
A standard is subject to retail sales tax and use tax

process on blood. Kidney dialysis device does not include
other equipment or tools used in conjunction with a kidney

because it is used to test and calibrate equipment and does not

dialysis device.

physically interact with a patient's specimen.
1) Sales of human blood. tissue. organs. or body parts

may be exempt from retail sales and use taxes - No pre-
scription or exemption certificate is required. RCW

82.08.02806 provides a retail sales tax exemption for human
blood, tissue, organs, bodies or body parts when used for

Example 15. A kidney dialysis device is wired to a ded-
icated backup generator that exists only to service the dialysis

device when the main source of power is interrupted or is
unavailable. Under those conditions the dialysis process can-
not be performed without the use of the generator to power
the dialysis device. Even so, the generator does not perform

medical research or quality control testing purposes. RCW

the actual dialysis process on the patient's blood and is not a

82.12.02748 provides a comparable use tax exemption.

(i) Definitions of human blood, tissue, organs, or body
parts. For the purposes of this exemption the following defi-
nitions apply:

A) "Blood" means human whole blood. plasma, blood
derivatives, and related products (e.g.. bone marrow).
B) "Tissue" includes human musculoskeletal tissue

musculoskeletal tissue derivatives, ligament tissue, skin tis-

sue, heart valve tissue, human bone, and human eye tissue.
C) "Organs" or "body parts" means a part of a human

body having a special function.

(ii) Materials consisting of both human and animal

components. Materials consisting of both human and animal
components are not "human blood, tissue, organs, or body

kidney dialysis device.

(p) Nebulizers are exempt of retail sales and use taxes
with a prescription. RCW 82.08.803 and 82.12.803 provide
sales tax and use tax exemptions in the form of a refund for
the sale or use of a nebulizer for human use pursuant to a pre-
scription. A nebulizer is "a device, and not a building fixture,
that converts a liquid medication into a mist so that it can be
inhaled." The exemptions include repair and replacement
parts, as well as labor and services rendered in respect to

Under these exemptions, sellers must collect the tax on
sales subject to these exemptions. To obtain a refund of tax
paid, buyers must apply for a refund directly from the depart-
ment by submitting a completed refund application form to

parts" and do not qualify for this exemption.
(ii1) Sales of spermatozoa. These retail sales tax and use

the department and including the original sales receipt. Any
buyer submitting an application for refund should refer to

tax exemptions do not apply to sales or purchases of sperma-
tozoa (male reproductive cell).

(m) Durable medical and mobility enhancing equip-
ment - Retail sales tax or use tax applies in most cases.

WAC 458-20-229 or use the department's web site at
dor.wa.gov/content/ContactUs.

(q) Ostomic items are exempt of retail sales and use
taxes - No prescription is required. RCW 82.08.804 and

Retail sales tax or use tax applies to the sale or use of durable

82.12.804 provide specific sales tax and use tax exemptions

medical equipment and mobility enhancing equipment,
unless a specific exemption applies. See subsections (202)

for ostomic items for colostomy, ileostomy, or urostomy
patients. "Ostomic items" are disposable medical supplies

and (204) of this rule for the definition of durable medical

used by colostomy, ileostomy, and urostomy patients and

and mobility enhancing equipment.
(n) Sales of prosthetic devices may be exempt of retail

include bags, belts to hold up bags, tapes, tubes, adhesives,
deodorants, soaps. jellies, creams, germicides. and related

sales and use taxes. RCW 82.08.0283 provides a retail sales

supplies. "Ostomic items" do not include undergarments,
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pads and shields to protect undergarments, sponges. or rubber

WSR 14-18-028

this rule for more information concerning durable medical

sheets. A prescription is not required for the sale of ostomic

equipment.) The lancet is a single-use tool not covered by

items to be exempt from tax.

PART S - BUNDLED TRANSACTIONS

501) What is a bundled transaction? A "bundled
transaction" is the retail sale of two or more products, except
real property and services to real property, where:

» The products are otherwise distinct and identifiable;
and

* The products are sold for one nonitemized price.

A bundled transaction does not include the sale of any
products in which the sales price varies, or is negotiable,
based on the selection by the buyer of the products included
in the transaction.

(a) How are bundled transactions generally taxed for
retail sales tax purposes? A transaction is generally consid-
ered a bundled transaction subject to retail sales tax if more
than ten percent of the purchase price or sales price is attrib-
utable to retail sales taxable products. RCW 82.08.190 and
82.08.195.

(b) Exception. A transaction which otherwise meets the
definition of a "bundled transaction" is not a bundled transac-
tion when both of the following are true:

(1) The transaction includes food and food ingredients,
drugs, durable medical equipment, mobility enhancing
equipment, over-the-counter drugs, prosthetic devices, or
medical supplies; and

(i) The seller's purchase price or sales price of the tax-

able tangible personal property is fifty percent or less of the
total purchase price or sales price of the bundled tangible per-
sonal property. Sellers may not use a combination of the pur-
chase price and sales price of the tangible personal property
when making the fifty percent determination for a transac-
tion.

(502) How are Kits (or trays) used for medical proce-
dures taxed if they contain a combination of individually
taxable and nontaxable items? Medical procedure kits are
often purchased as a plastic-wrapped package that includes
the various items needed to perform a particular medical pro-
cedure. A procedure kit can combine items that are either
subject to retail sales tax or exempt from retail sales tax if
sold separate from a kit or tray, as individual items. However,
when a kit involves a bundled transaction sold for one
nonitemized price, the sale of the entire kit is either subject to
retail sales tax or exempt. This subsection explains how to
determine whether a particular medical procedure kit is sub-
ject to or exempt from retail sales tax. Persons making a tax-
exempt sale of a kit must obtain an exemption certificate
from the buyer that lists the general item types within the kit
that are exempt as discussed in Part 3 of this rule. If a partic-
ular item within a kit is only exempt pursuant to a prescrip-
tion, the item (or the procedure in which the item is used)
must be prescribed by a duly licensed practitioner authorized
by the laws of this state to prescribe the same.

Example 16. A glucose testing kit is prescribed for a

human patient. The kit includes a glucose meter, five sample
test reagent strips, and a lancet. The glucose meter is durable

medical equipment, has a purchase price of $40.00, and is
subject to retail sales tax when sold separately. (See Part 2 of

any exemption, has a purchase price of $40.00, and is subject
to retail sales tax when sold separately. In this case, the test
reagent strips qualify as disposable drug delivery devices,
have a purchase price of $20.00, and are exempt from retail
sales tax when sold separately pursuant to a prescription. The
total purchase price of the kit is $100.00.

To determine if the full purchase price of the kit is sub-
ject to retail sales tax, the purchase (or sales) price of the tax-

able components should be compared to the total purchase
(or sales) price of the kit. If the taxable components exceed
fifty percent of the price, the entire kit is subject to retail sales
tax. In this case, the purchase price for both the glucose meter
and lancet ($40.00 + $40.00 = $80.00) are more than fifty
percent of the total kit purchase price of $100.00. Therefore,
retail sales tax is due on the sale of the kit. But if the taxable
components were fifty percent or less of the total kit purchase
price, sales tax would not be due on the kit.

WSR 14-18-028
PERMANENT RULES
DEPARTMENT OF
SOCITAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed August 26, 2014, 2:57 p.m., effective September 26, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 388-444-
0030 and 388-444-0040 to extend the date for which the able-
bodied adult without dependents (ABAWD) court waiver
applies, as well as to clarify the verbiage of workfare as
related to work requirements for ABAWDs.

These rule changes are not expected to impact eligibility
and benefits for the Washington Basic Food program and the
state-funded food assistance program (FAP) for legal immi-
grants as these rules and procedures are already in effect and
being applied to Basic Food eligibility decisions. Under
RCW 74.08A.120, rules for FAP shall follow exactly the
rules of the federal food stamp program except for the provi-
sions pertaining to immigrant status.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-444-0030 and 388-444-0040.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Other Authority: 7 C.F.R. 273.24.

Adopted under notice filed as WSR 14-14-115 on July 2,
2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2, Repealed 0.

Date Adopted: August 22, 2014.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-17-123,
filed 8/21/13, effective 9/21/13)

WAC 388-444-0030 Do I have to work to be eligible
for Basic Food benefits if I am an able-bodied adult with-
out dependents (ABAWD)? (1) An able-bodied adult with-
out dependents (ABAWD) is a person who:

(a) Is physically and mentally able to work;

(b) Is age eighteen through forty-nine; and

(c) Has no child in the household.

(2) If you are an ABAWD, you must participate in
employment and training activities under subsection (4)
unless you are exempt from ABAWD requirements under
WAC 388-444-0035.

(3) Nonexempt ABAWDs who fail to participate may
continue to receive food assistance until September 30,
((2644)) 2015.

(4) Beginning October 1, ((2644)) 2015, an ABAWD is
not eligible to receive food assistance for more than three full
months in a thirty-six month period, except as provided in
WAC 388-444-0035, unless that person:

(a) Is exempt from ABAWD requirements under WAC
388-444-0035;

(b) Works at least twenty hours a week averaged
monthly;

(c) Participates in on the job training (OJT), which may
include paid work and classroom training time, for at least
twenty hours a week;

(d) Participates in an unpaid work program as provided
in WAC 388-444-0040; or

(e) Participates in and meets the requirements of one of
the following work programs:

(i) The Job Training Partnership Act (JTPA);

(i1) Section 236 of the Trade Act of 1974; or

(iii) A state-approved employment and training program.

AMENDATORY SECTION (Amending WSR 10-23-112,
filed 11/17/10, effective 12/18/10)

WAC 388-444-0040 Can I volunteer for an unpaid
work program in order to meet the work requirements
under WAC 388-444-0030? The department makes unpaid
work programs available for persons who need to meet work
requirements under WAC 388-444-0030.

(1) The following are considered unpaid work programs:

(a) Workfare, which includes:

(i) ((Fhirty—days—efjeb)) Job search activities ((in))
during the first ((menth)) thirty days beginning with the
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((first)) day of application, or sixteen hours of volunteer work
with a public or private nonprofit agency; and

(i1) In subsequent months, sixteen hours per month of
volunteer work with a public or private nonprofit agency
allows you to remain eligible for Basic Food benefits.

(ii1) Workfare does not include enforced community ser-
vice or for paying fines or debts due to legal problems.

(b) Work experience (WEX) which provides supervised,
unpaid work for at least twenty hours a week. WEX is
intended to improve a person's work skills and make them
more competitive in the job market. WEX must be for a non-
profit organization, government agency, or tribal entity.

(2) We may not require you to participate more than one
hundred and twenty hours per month in an unpaid-work pro-
gram, paid work, or a combination of activities. ABAWDs
may volunteer to participate in activities beyond one hundred
and twenty hours per month.

(3) The department may pay for some of the costs for
you to participate in work programs. We set the standards for
the amount we will pay for these expenses.

WSR 14-18-055
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed August 28, 2014, 4:45 p.m., effective September 28, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To repeal rules for which the underlying statu-
tory authority has been repealed or is expired.

Citation of Existing Rules Affected by this Order:
Repealing WAC 192-33-005, 192-33-006, 192-40-010, 192-
40-020, 192-40-030, 192-40-040, 192-40-050, 192-40-060,
192-40-070, 192-40-080, 192-40-090, 192-40-100, and 192-
40-110.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Adopted under notice filed as WSR 14-13-013 on June 6,
2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 13.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 25, 2014.

Lisa Marsh
Deputy Commissioner
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 192-33-005
WAC 192-33-006

Definitions—Dislocated workers.

Dislocated workers in rural natural
resources impact areas.

WAC 192-40-010
WAC 192-40-020
WAC 192-40-030
WAC 192-40-040
WAC 192-40-050

Introduction—Purpose of rules.
Definitions.

Local hearings—Obligation.
Review of local decisions.

Review of local decisions—Finality of
assistant commissioner decision.

WAC 192-40-060  Review of decisions—Delegation of

responsibility.
WAC 192-40-070
WAC 192-40-080
WAC 192-40-090

State level hearing request.
State level hearing procedure.

State level decision by office of
administrative hearings.

WAC 192-40-100
WAC 192-40-110

Review of state level decisions.

Savings provision.

WSR 14-18-060
PERMANENT RULES
DEPARTMENT OF ECOLOGY

[Order 13-09—Filed August 29, 2014, 1:49 p.m., effective September 29,
2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department of ecology is repealing chapter
173-322 WAC and adopting new chapter 173-322A WAC,
Remedial action grants and loans. The new chapter modifies
and replaces the repealed chapter. The purpose of the rule
making is to:

1. Implement changes to the Model Toxics Control Act,
chapter 70.105D RCW, passed by the Washington state leg-
islature in 2013 affecting the remedial action grant and loan
program. The legislation establishes new funding priorities
for the program and directs ecology to make several changes
to the program, including:

* Enter into extended grant agreements with local
governments for projects exceeding $20 million and
occurring over multiple budget cycles. Such proj-
ects would receive priority for grant funds.

*  Provide integrated planning grants to local govern-
ments for studies that facilitate the cleanup and
reuse of contaminated sites.

* Eliminate methamphetamine lab site assessment
and cleanup grants and derelict vessel remedial
action grants as separate types of grants.

e Provide area-wide groundwater remedial action
grants without requiring local governments to be a

WSR 14-18-060

potentially liable person or seek reimbursement of
grant funds from such persons.

*  Enter into grant agreements with local governments
before they acquire or secure access to a property,
provided they include a schedule.

*  Provide periodic reimbursement of the costs of inde-
pendent remedial actions.

* Implement cash management principles to ensure
budgeted funds are put to work.

2. Make other appropriate changes to the requirements
governing remedial action grants and loans (such as updating
funding limits and recipient match requirements).

3. Streamline existing requirements, improve rule clar-
ity, and improve consistency with other requirements in this
chapter or with other state and federal laws and rules (such as
coordinating with agency-wide efforts to streamline and stan-
dardize grant processes).

Citation of Existing Rules Affected by this Order:
Repealing chapter 173-322 WAC.

Statutory Authority for Adoption: Chapter 70.105D
RCW.

Adopted under notice filed as WSR 14-09-052 on April
15,2014.

Changes Other than Editing from Proposed to Adopted
Version: The department of ecology made the following
changes other than editing from the proposed version of new
chapter 173-322A WAC, which was filed as WSR 14-09-052
on April 15, 2014, to the adopted version:

1. WAC 173-322A-100(11), changed definition of the
term "decree" or "consent decree."

2. WAC 173-322A-100(15), changed definition of the
term "economically disadvantaged county."

3. WAC 173-322A-100(16), changed definition of the
term "economically disadvantaged city or town."

4. WAC 173-322A-100(44), added definition of the term
"redevelopment opportunity zone."

5. WAC 173-322A-200(1), 173-322A-300 (4)(a), 173-
322A-310 (4)(a), 173-322A-320 (4)(a), 173-322A-325
(5)(a), 173-322A-330 (5)(a), 173-322A-340 (4)(a), 173-
322A-350 (4)(a), changed how frequently ecology will solicit
project proposals from annually to biennially.

6. WAC 173-322A-200(1), 173-322A-300 (4)(a), 173-
322A-310 (4)(a), 173-322A-320 (4)(a), 173-322A-325
(5)(a), 173-322A-330 (5)(a), 173-322A-340 (4)(a), 173-
322A-350 (4)(a), added authority for ecology to update its
ten-year financing plan as needed during a biennium.

7. WAC 173-322A-200(1), 173-322A-320 (4)(a), 173-
322A-325 (5)(a), added requirement that, for multibiennial
oversight remedial action grant projects, proposals must be
updated biennially.

8. WAC 173-322A-200(2), 173-322A-320 (4)(b), 173-
322A-325 (5)(b), added requirement that, for multibiennial
oversight remedial action grant projects, an application must
be submitted before each biennium for which additional
funds are requested.

9. WAC 173-322A-200(5), 173-322A-300 (4)(e), 173-
322A-310 (4)(e), 173-322A-320 (4)(e), 173-322A-325
(5)(e), 173-322A-330 (5)(e), 173-322A-340 (4)(e), 173-
322A-350 (4)(e), added authority for ecology to adjust fund-
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ing levels or fund additional eligible projects during a bien-
nium if additional funds should become available.

10. WAC 173-322A-220(6), clarified that the subsection
applies only to claims for remedial action costs at a hazardous
waste site, not other types of claims, such as for natural
resource damages.

11. WAC 173-322A-220 (6)(a), added a provision mak-
ing the subsection applicable retroactively to projects that are
currently funded as of July 1, 2014.

12. WAC 173-322A-220 (6)(b), changed the provision
to specify and limit the circumstances under which a recipi-
ent must notify ecology of a claim. Recipients only need to
notify ecology when filing a lawsuit or an insurance claim,
not when initiating settlement negotiations.

13. WAC 173-322A-220 (6)(c), added a provision
requiring recipients upon application to notify ecology of the
total amount of proceeds received on any claims for remedial
action costs at the hazardous waste site. The provision also
authorizes ecology to require the recipient to periodically
update the total amount of proceeds received and provide
documentation of the proceeds.

14. WAC 173-322A-220 (6)(d), clarified that recipient
must notify ecology of any resolution of a claim (not just
final resolution of a claim) for remedial action costs at the
hazardous waste site. Also clarified when the recipient must
notify ecology.

15. WAC 173-322A-220 (6)(e), clarified that the total
proceeds from all claims (not just proceeds from any one
claim) for remedial action costs at a hazardous waste site are
considered when determining whether any repayment of
grants funds is required.

16. WAC 173-322A-220 (6)(e)(ii), clarified that claim
proceeds may be applied against remedial action costs
incurred before the resolution of the claim.

17. WAC 173-322A-220 (6)(e)(ii) and (iii), clarified that
claim proceeds may be applied only against remedial action
costs incurred by the grant or loan recipient.

18. WAC 173-322A-220 (7)(c), changed the deadline for
requesting reimbursement of eligible costs from ninety to one
hundred twenty days after incurring the costs.

19. WAC 173-322A-300 (5)(b)(vi), added as an ineligi-
ble cost the cost of testing buildings or other structures for
radon when such testing is not required as a remedial action.

20. WAC 173-322A-310 (2)(b), changed project eligibil-
ity criteria from the hazardous waste site being located within
the applicant's jurisdiction to the applicant having an owner-
ship interest in property or a demonstrated interest in pur-
chasing property affected by the hazardous waste site.

21. WAC 173-322A-310 (3)(b), added as a separate pri-
ority-setting factor whether the hazardous waste site is within
a redevelopment opportunity zone.

22. WAC 173-322A-320(2), clarified that a project may
consist of remedial actions conducted under one or more
orders or decrees at a single hazardous waste site.

23. WAC 173-322A-320 (2)(c) and (d), changed to also
allow funding of projects where a person other than the appli-
cant is required to conduct remedial actions under the federal
cleanup law. Also edited for clarity.

24. WAC 173-322A-320 (3)(b), added as a separate pri-
ority-setting factor whether the applicant is a prospective pur-
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chaser of a brownfield property within a redevelopment
opportunity zone.

25. WAC 173-322A-320 (6)(c), changed the eligibility
period of retroactive costs for negotiating an order or decree.
The costs are eligible if they are incurred within sixty days
after starting negotiations for an order or within one hundred
twenty days after starting negotiations for a decree. Previ-
ously, the costs were eligible if they were incurred within
ninety days before the effective date of the order or decree.
Also reiterated that legal costs are not eligible.

26. WAC 173-322A-320 (6)(d)(i)(A), changed the eligi-
bility period of retroactive costs for conducting independent
remedial actions. The costs are eligible if they are incurred
within five years before the start of negotiations for the order
or decree. Previously, the costs were eligible if they were
incurred within five years before the effective date of the
order or decree.

27. WAC 173-322A-320 (6)(d)(ii), established a
$600,000 limit on the eligible retroactive costs for indepen-
dent remedial actions incurred before the start of negotiations
for the order or decree.

28. WAC 173-322A-330 (4)(b), added as a separate pri-
ority-setting factor whether the applicant is a prospective pur-
chaser of a brownfield property within a redevelopment
opportunity zone.

29. WAC 173-322A-330(10), for periodic reimburse-
ment grants, clarified that the purpose of withholding twenty
percent of each payment is to help ensure the recipient com-
pletes the cleanup of the hazardous waste site or property.

30. WAC 173-322A-340 (3)(b), added as a separate pri-
ority-setting factor whether the hazardous waste site is within
a redevelopment opportunity zone.

31. WAC 173-322A-350 (2)(e), clarifies that ecology is
the one that determines whether the drinking water source
has been contaminated, or is threatened to be contaminated,
by one or more hazardous substances.

32. WAC 173-322A-350 (3)(e), added as a priority-set-
ting factor the ability of the grant to leverage other public or
private funding for the provision of safe drinking water.

These changes are explained in greater detail in the con-
cise explanatory statement for the adopted rule, which is
available at www.ecy.wa.gov/biblio/1409051.html.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 10, Amended 0,
Repealed 2.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 13, Amended 0, Repealed 13.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 11,
Amended 0, Repealed 11.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: August 29, 2014.

REPEALER

Maia D. Bellon
Director
by Polly Zehm

The following chapter of the Washington Administrative

Code is repealed:

WAC 173-322-010
WAC 173-322-020
WAC 173-322-030

WAC 173-322-040
WAC 173-322-050
WAC 173-322-060
WAC 173-322-070
WAC 173-322-080

Purpose and authority.
Definitions.

Relation to other legislation and
administrative rules.

Administration.

Fiscal controls.

Site hazard assessment grants.
Oversight remedial action grants.

Independent remedial action grants.

WAC 173-322-090 Area-wide groundwater remedial

action grants.
WAC 173-322-100
WAC 173-322-110

Safe drinking water action grants.

Methamphetamine lab site assessment
and cleanup grants.

WAC 173-322-120
WAC 173-322-130

Derelict vessel remedial action grants.

Loans.

Chapter 173-322A WAC
REMEDIAL ACTION GRANTS AND LOANS

NEW SECTION

WAC 173-322A-010 Purpose and authority. (1) This
chapter recognizes that:

(a) The state contains thousands of hazardous waste sites
that present serious threats to human health and the environ-
ment, including the state's water resources;

(b) Many of these hazardous waste sites, such as landfills
and port facilities, are owned or operated by local govern-
ments;

(c) Many of the properties affected by these hazardous
waste sites are brownfield properties, where economic devel-
opment and other community reuse objectives are hindered
by the presence of contamination; and

(d) The cost of cleaning up these hazardous waste sites in
many cases is beyond the financial means of local govern-
ments and ratepayers.

(2) This chapter establishes requirements for a program
of grants and loans to local governments for remedial action
pursuant to RCW 70.105D.070 (4) and (8).

(3) The purpose of the remedial action grants and loans
program established by this chapter is to expedite the cleanup
and redevelopment of hazardous waste sites and to lessen the
impact of the cleanup on ratepayers and taxpayers. The reme-
dial action grants and loans shall be used to supplement local
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government funding and funding from other sources to carry
out remedial actions.

NEW SECTION

WAC 173-322A-020 Relation to other laws and rules.
(1) Nothing in this chapter shall influence, affect, or modify
department programs, regulations, or enforcement of applica-
ble laws relating to hazardous waste site investigation and
cleanup.

(2) Nothing in this chapter shall modify the order or
decree the department has secured with potentially liable per-
sons or prospective purchasers for remedial action. The exe-
cution of remedial actions pursuant to the order or decree
shall in no way be contingent upon the availability of grant
funding.

(3) All grants and loans shall be subject to existing
accounting and auditing requirements of state laws and regu-
lations applicable to the issuance of grants and loans.

NEW SECTION

WAC 173-322A-100 Definitions. Unless otherwise
defined in this chapter, words and phrases used in this chapter
shall be defined according to WAC 173-340-200 and 173-
204-505.

(1) "Agreement signature date" means, for the pur-
poses of grant and loan agreements, the date the agreement
document is signed by the department.

(2) "Applicant" means a local government that applies
for a grant or loan.

(3) "Area-wide groundwater contamination" means
groundwater contamination on multiple adjacent properties
with different ownerships consisting of hazardous substances
from multiple sources that have resulted in commingled
plumes of contaminated groundwater that are not practicable
to address separately.

(4) "Average market rate" means the average market
rate for tax-exempt general obligation municipal bonds for
the month of June preceding the agreement signature date, as
determined using rates published by Bond Buyer.

(5) "Biennium" means the twenty-four-month fiscal
period extending from July 1st of odd-numbered years to
June 30th of odd-numbered years.

(6) "Brownfield property" means previously devel-
oped and currently abandoned or underutilized real property
and adjacent surface waters and sediment where environmen-
tal, economic, or community reuse objectives are hindered by
the release or threatened release of hazardous substances that
the department has determined requires remedial action
under this chapter or that the United States Environmental
Protection Agency has determined requires remedial action
under the federal cleanup law.

(7) "Budget" means, for the purpose of grant and loan
agreements, a breakdown of eligible costs by task.

(8) "Cleanup action" means the term as defined in
WAC 173-340-200 or 173-204-505.

(9) "Construction completion" means physical con-
struction of a cleanup action component is complete.

(10) "Coordinated water system plan' means a plan
for public water systems within a critical water supply ser-
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vice area which identifies the present and future water system
concerns and sets forth a means for meeting those concerns in
the most efficient manner possible pursuant to chapter 246-
293 WAC.

(11) "Decree" or "consent decree'" means a consent
decree issued under chapter 70.105D RCW or the federal
cleanup law.

(12) "Department" means the department of ecology.

(13) "Department share'" means the department's share
of eligible costs.

(14) "Director' means the director of the department of
ecology.

(15) "Economically disadvantaged county" means a
county whose per capita income is equal to or below the
median per capita income of counties in Washington state, as
determined on July 1st of each odd-numbered year using the
latest official American Community Survey five-year esti-
mates of the U.S. Department of Commerce.

(16) "Economically disadvantaged city or town"
means a city or town whose per capita income is equal to or
below the median per capita income of cities and towns in
Washington state, as determined on July Ist of each odd-
numbered year using the latest official American Community
Survey five-year estimates of the U.S. Department of Com-
merce.

(17) "Eligible cost" means a project cost that is eligible
for funding under this chapter and the terms of the grant or
loan agreement.

(18) "Extended grant agreement'" means a grant
agreement entered into under RCW 70.105D.070 (4)(e)(1).

(19) "Feasibility study" means the term as defined in
chapter 173-340 or 173-204 WAC.

(20) "Federal cleanup law" means the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986, 42 U.S.C. 9601 et seq.

(21) "Grant agreement" means a binding agreement
between the local government and the department that autho-
rizes the disbursement of funds to the local government to
reimburse it for a portion of expenditures in support of a
specified scope of services.

(22) "Hazardous substances' means any hazardous
substance as defined in WAC 173-340-200.

(23) "Hazardous waste site" means any facility where
there has been confirmation of a release or threatened release
of a hazardous substance that requires remedial action.

(24) "Highly impacted community" means a commu-
nity that the department has determined is likely to bear a dis-
proportionate burden of public health risks from environmen-
tal pollution.

(25) "Independent remedial actions" means remedial
actions conducted without department oversight or approval
and not under an order or consent decree.

(26) "Initial investigation" means a remedial action
that consists of an investigation under WAC 173-340-310.

(27) "In-kind contributions'" means property or ser-
vices that benefit a project and are contributed to the recipient
by a third party without direct monetary compensation. In-
kind contributions include interlocal costs, donated or loaned
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real or personal property, volunteer services, and employee
services donated by a third party.

(28) "Innovative technology' means new technologies
that have been demonstrated to be technically feasible under
certain site conditions, but have not been widely used under
the conditions that exist at the hazardous waste site. Innova-
tive technology has limited performance and cost data avail-
able.

(29) "Interim action" means a remedial action con-
ducted under WAC 173-340-430.

(30) "Loan agreement" means a binding agreement
between the local government and the department that autho-
rizes the disbursement of funds to the local government that
must be repaid. The loan agreement includes terms such as
interest rates and repayment schedule, scope of work, perfor-
mance schedule, and project budget.

(31) "Local government" means any political subdivi-
sion of the state, including a town, city, county, special pur-
pose district, or other municipal corporation, including
brownfield renewal authority created under RCW 70.105D.-
160.

(32) "No further action determination'" or "NFA
determination" means a written opinion issued by the
department under WAC 173-340-515(5) that the independent
remedial actions performed at a hazardous waste site or prop-
erty meet the substantive requirements of chapter 173-340
WAC and that no further remedial action is required at the
hazardous waste site or property. The opinion is advisory
only and not binding on the department.

(33) "Order" means an order issued under chapter
70.105D RCW, including enforcement orders issued under
WAC 173-340-540 and agreed orders issued under WAC
173-340-530, or an order issued under the federal cleanup
law, including unilateral administrative orders (UAQO) and
administrative orders on consent (AOC).

(34) "Oversight remedial actions" means remedial
actions conducted under an order or decree.

(35) "Partial funding" means funding less than the
maximum department share allowed under this chapter.

(36) "Potentially liable person" or "PLP" means any
person whom the department finds, based on credible evi-
dence, to be liable under RCW 70.105D.040.

(37) "Potentially responsible party" or "PRP" means
"covered persons" as defined under section 9607 (a)(1)
through (4) of the federal cleanup law (42 U.S.C. Sec.
9607(a)).

(38) "Property" means, for the purposes of independent
remedial action grants, the parcel or parcels of real property
affected by a hazardous waste site and addressed as part of
the independent remedial action.

(39) "Prospective purchaser'" means a person who is
not currently liable for remedial action at a facility and who
proposes to purchase, redevelop, or reuse the facility.

(40) "Public water system'" means a Group A water
system as defined in WAC 246-290-020.

(41) "Purveyor" means an agency or subdivision of the
state or a municipal corporation, firm, company, mutual or
cooperative association, institution, partnership, or person or
any other entity that owns or operates a public water system,
or the authorized agent of such entities.
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(42) "Recipient" means a local government that has
been approved to receive a grant or loan.

(43) "Recipient share" or "match" means the recipi-
ent's share of eligible costs.

(44) "Redevelopment opportunity zone'" means a geo-
graphic area designated under RCW 70.105D.150.

(45) "Remedial action" means any action or expendi-
ture consistent with the purposes of chapter 70.105D RCW to
identify, eliminate, or minimize any threat posed by hazard-
ous substances to human health or the environment including
any investigative and monitoring activities with respect to
any release or threatened release of a hazardous substance
and any health assessments or health effects studies con-
ducted in order to determine the risk or potential risk to
human health.

(46) "Remedial investigation" means the term as
defined in chapter 173-340 or 173-204 WAC.

(47) "Retroactive costs" means costs incurred before
the agreement signature date.

(48) "Safe drinking water" means water meeting
drinking water quality standards set by chapter 246-290
WAC.

(49) "Scope of work' means the tasks and deliverables
of the grant or loan agreement.

(50) "Site" means any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer
or publicly owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor vehi-
cle, rolling stock, vessel, or aircraft; or any site or area where
a hazardous substance, other than a legal consumer product in
consumer use, has been deposited, stored, disposed of, or
placed, or otherwise come to be located.

(51) "Site hazard assessment' means a remedial action
that consists of an investigation performed under WAC 173-
340-320.

(52) "Voluntary cleanup program'" means the pro-
gram authorized under RCW 70.105D.030 (1)(i) and WAC
173-340-515.

NEW SECTION

WAC 173-322A-200 Funding cycle. (1) Project solic-
itation. Biennially, the department will solicit project pro-
posals from local governments to develop its budget and
update its ten-year financing plan for remedial action grants
and loans. The department may update its ten-year financing
plan as needed during the biennium. Project proposals for
each type of grant or loan must be submitted on forms pro-
vided by the department and include sufficient information to
make the determinations in subsection (3) of this section. For
multibiennial oversight remedial action grant projects, pro-
posals must be updated biennially. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals and updates should be
submitted by the dates published by the department.

(2) Application submittal. Applications for each type of
grant or loan must be submitted on forms provided by the
department and include sufficient information to make the
determinations in subsections (3) and (4) of this section. For
multibiennial oversight remedial action grant projects, an
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application must be submitted before each biennium for
which additional funds are requested. Completed applica-
tions should be submitted by the dates published by the
department.

(3) Project evaluation and ranking. Project proposals
and applications for each type of grant or loan will be
reviewed by the department for completeness and evaluated
to determine:

(a) Project eligibility; and

(b) Funding priority under WAC 173-322A-210.

(4) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(a) Funding priority under WAC 173-322A-210;

(b) Cost eligibility;

(c) Allowable funding of eligible costs; and

(d) Availability of state funds and other funding sources.

(5) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

NEW SECTION

WAC 173-322A-210 Funding priorities. (1) Among
types of grants and loans. The department will fund reme-
dial action grants and loans in the following order of priority:

(a) Oversight remedial action grants and loans under an
existing extended grant agreement;

(b) Site assessment grants and other remedial action
grants and loans for previously funded projects, provided that
substantial progress has been made; and

(c) Remedial action grants and loans for new projects.

(2) For each type of grant or loan. For each type of
remedial action grant or loan, the department will further pri-
oritize projects for funding or limit funding for projects based
on the factors specified in WAC 173-322A-300 through 173-
322A-350, as applicable.

(3) Oversight remedial action loans. The department
will fund an oversight remedial action loan from the same
fund allocation used to fund the associated oversight reme-
dial action grant. When the demand for funds exceeds the
amount allocated, the department will give the oversight
remedial action grant and loan the same priority.

NEW SECTION

WAC 173-322A-220 Fiscal controls. (1) General. The
department will establish reasonable costs for all grants and
loans, require local governments to manage projects in a cost-
effective manner, and ensure that all potentially liable per-
sons assume responsibility for remedial action.

(2) Funding discretion. The department retains the dis-
cretion to not provide a grant or loan for an eligible project or
to provide less funding for an eligible project than the maxi-
mum allowed under this chapter.

(3) Funding limits. The department may not provide
more funding for an eligible project than the maximum
allowed under this chapter for each type of grant or loan.
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(4) Retroactive funding. Retroactive costs are not eligi-
ble for funding, except as provided under this chapter for
each type of grant or loan.

(5) Cash management of grants. For oversight reme-
dial action grants, the department may not:

(a) Allocate more funds for a project each biennium than
are estimated to be necessary to complete the scope of work
for that biennium. The biennial scope of work must be
approved by the department; or

(b) Allocate more funds for a project unless the local
government has demonstrated to the department that funds
awarded during the previous biennium have been substan-
tially expended or contracts have been entered into to sub-
stantially expend the funds.

(6) Consideration of insurance, contribution, and cost
recovery claims. A recipient may use proceeds from an
insurance claim or a contribution or cost recovery claim
under RCW 70.105D.080 or the federal cleanup law seeking
recovery of remedial action costs at a hazardous waste site to
meet recipient share requirements, subject to the conditions
in (a) through (f) of this subsection.

(a) Applicability. The project at the hazardous waste site
is currently funded on or will be funded after July 1, 2014,
under a grant agreement.

(b) Notice of claims. Upon application for the grant or
within thirty days of filing a lawsuit or insurance claim to
recover remedial action costs at the hazardous waste site,
whichever is later, the recipient must notify the department of
the filing.

(c) Notice of proceeds. Upon application for the grant,
the recipient must notify the department of the total amount
of proceeds received to date on any claims for remedial
action costs at the hazardous waste site. The department may
require the recipient to periodically update the total amount
of proceeds received on the claims. The department may also
require the recipient to provide documentation of the pro-
ceeds received on the claims.

(d) Notice of resolution. Upon application for the grant
or within thirty days of any resolution of a claim for remedial
action costs at the hazardous waste site, whichever is later,
the recipient must:

(1) Notify the department of the resolution;

(1) Specify the amount of proceeds received under the
resolution and the portion of the proceeds attributable to eli-
gible costs; and

(iii) Provide the department a copy of the settlement,
judgment, or other document resolving the claim or portion
of the claim.

(¢) Repayment of grant funds. If the total proceeds
from all the claims for remedial action costs at a hazardous
waste site exceed the following costs, then the department
may reduce the department share or require repayment of
costs reimbursed by the department under a grant agreement
by up to the amount of the exceedance:

(i) The cost incurred by the recipient to pursue the
claims;

(i) The cost of remedial actions incurred by the recipient
that are not funded by the department at the hazardous waste
site, including costs incurred before resolution of the claims;
and
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(iii) If approved by the department, the cost of remedial
actions incurred by the recipient that are not funded by the
department for an eligible project at a hazardous waste site
that is not the basis for the claims.

(f) Eligibility of payments to other recipients. Contri-
bution and cost recovery claim payments are not eligible
costs if the payments are made for remedial actions previ-
ously funded by a grant to another jurisdiction.

(7) Reimbursement request deadlines.

(a) Requests for reimbursement and adequate documen-
tation of eligible retroactive costs incurred before the applica-
tion date must be submitted to the department in the applica-
tion.

(b) Requests for reimbursement and adequate documen-
tation of eligible retroactive costs incurred between the appli-
cation date and the agreement signature date must be submit-
ted to the department within ninety days of the agreement sig-
nature date.

(¢) Requests for reimbursement and adequate documen-
tation of eligible costs incurred after the agreement signature
date must be submitted to the department within one hundred
twenty days of incurring the costs.

(d) If requests for reimbursement are not submitted by
the deadlines in (a) through (c) of this subsection, as applica-
ble, the department may deny reimbursement of the costs.

(8) Spending plans for grant or loan agreements. The
department may require grant or loan recipients to provide
and periodically update a spending plan for the grant or loan.

(9) Financial responsibility. As established by the
Model Toxics Control Act, chapter 70.105D RCW, and
implementing regulations, potentially liable persons bear
financial responsibility for remedial action costs. The reme-
dial action grant and loan programs may not be used to cir-
cumvent the responsibility of a potentially liable person.
Remedial action grants and loans shall be used to supplement
local government funding and funding from other sources to
carry out required remedial action.

(10) Puget Sound action agenda. The department may
not fund projects designed to address the restoration of Puget
Sound that are in conflict with the action agenda developed
by the Puget Sound partnership under RCW 90.71.310.

NEW SECTION

WAC 173-322A-300 Site assessment grants. (1) Pur-
pose. The purpose of site assessment grants is to provide
funding to local governments that conduct initial investiga-
tions and site hazard assessments on behalf of the depart-
ment. The department retains the authority to review and ver-
ify results and make determinations based on the initial
investigations and site hazard assessments conducted by local
governments.

(2) Project eligibility. To be eligible for a site assess-
ment grant, a project must meet all of the following require-
ments:

(a) The applicant must be a local health district or depart-
ment;

(b) The department has agreed the applicant may con-
duct initial investigations or site hazard assessments on its
behalf; and
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(c) The scope of work for initial investigations and site
hazard assessments must conform to WAC 173-340-310 and
173-340-320 and applicable department guidelines.

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The need for initial investigations or site hazard
assessments within the jurisdiction of the applicant, as deter-
mined by the department;

(b) The population within the jurisdiction of the appli-
cant; and

(c) The performance of the applicant under prior site
assessment grant agreements.

(4) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c) of this subsection. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals should be submitted by
the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsection (7) of this sec-
tion; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for a site assessment
grant include reasonable costs for the following:

(1) Initial investigations under WAC 173-340-310;
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(i1) Site hazard assessments under WAC 173-340-320;
and

(iii) Administrative or technical support for initial inves-
tigations or site hazard assessments performed by the depart-
ment.

(b) Ineligible costs. Ineligible costs for a site assessment
grant include, but are not limited to, the following:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Legal costs including, but not limited to, the cost of
seeking legal advice, pursuing cost recovery, contribution, or
insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, defending actions taken against the recipient, penalties
incurred by the recipient, and any attorney fees incurred by
the recipient;

(v) The cost of testing buildings and other structures for
drug use residuals;

(vi) The cost of testing buildings and other structures for
radon, lead paint, or asbestos that is not required as a reme-
dial action under chapter 70.105D RCW or the federal
cleanup law; and

(vii) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for funding if the costs are incurred between the start
of the biennium and the agreement signature date and are eli-
gible under subsection (5) of this section.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

NEW SECTION

WAC 173-322A-310 Integrated planning grants. (1)
Purpose. The purpose of integrated planning grants is to pro-
vide funding to local governments to conduct assessments of
brownfield properties and develop integrated projects plans
for their cleanup and adaptive reuse. The grants are intended
to encourage and expedite the cleanup of brownfield proper-
ties and to lessen the impact of the cleanup cost on ratepayers
and taxpayers.

(2) Project eligibility. For the purposes of this grant, a
project consists of integrated planning for a single hazardous
waste site or for an area affected by multiple hazardous waste
sites. A project may extend over more than one biennium. To
be eligible for a grant, the project must meet the following
requirements:

(a) The applicant must be a local government;

(b) The applicant must have an ownership interest in
property or have a demonstrated interest in purchasing prop-
erty affected by the hazardous waste site;
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(c) The applicant must have the necessary access to com-
plete the project or obtain such access in accordance with the
schedule in the grant agreement; and

(d) The applicant must not be required to conduct the
actions under an order or decree.

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) Whether the hazardous waste site is within a redevel-
opment opportunity zone;

(¢) The land reuse potential of the hazardous waste site;

(d) Whether the hazardous waste site is located within a
highly impacted community;

(e) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(f) The ability of the grant to expedite the cleanup of the
hazardous waste site;

(g) The ability of the grant to leverage other public or
private funding for the cleanup and reuse of the hazardous
waste site;

(h) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(i) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c) of this subsection. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals should be submitted by
the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

Permanent

Washington State Register, Issue 14-18

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an integrated plan-
ning grant include, but are not limited to, reasonable costs for
the following:

(i) Environmental site assessments;

(i1) Remedial investigations;

(iii) Health assessments;

(iv) Feasibility studies;

(v) Site planning;

(vi) Community involvement;

(vii) Land use and regulatory analyses;

(viii) Building and infrastructure assessments;

(ix) Economic and fiscal analyses; and

(x) Any environmental analyses under chapter 43.21C
RCW.

(b) Ineligible costs. Ineligible costs for an integrated
planning grant include, but are not limited to, the following:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(v) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Limit on eligible costs for a project.

(a) For a project consisting of a study of a single hazard-
ous waste site, the eligible costs for the project may not
exceed two hundred thousand dollars.

(b) For a project consisting of a study area involving
more than one hazardous waste site, the eligible costs for the
project may not exceed three hundred thousand dollars.

(c) A hazardous waste site may not be included in more
than one project.

(8) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
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under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(9) Administration of multiple grants. The department
may provide integrated planning grants to a local government
for more than one project under a single grant agreement.

NEW SECTION

WAC 173-322A-320 Oversight remedial action
grants. (1) Purpose. The purpose of oversight remedial
action grants is to provide funding to local governments that
investigate and clean up hazardous waste sites under an order
or decree. The grants are intended to encourage and expedite
remedial action and to lessen the impact of the cost of such
action on ratepayers and taxpayers.

(2) Project eligibility. For the purposes of this grant, a
project consists of remedial actions conducted under one or
more orders or decrees at a single hazardous waste site. A
project may extend over more than one biennium. To be eli-
gible for a grant, a project must meet all of the following
requirements:

(a) The applicant must be a local government;

(b) The applicant must be a potentially liable person,
potentially responsible party, or prospective purchaser at the
hazardous waste site;

(¢) The project must meet one of the following criteria:

(i) The applicant is required to conduct remedial actions
at the hazardous waste site under an order or decree; or

(ii) A person other than the applicant is required to con-
duct remedial actions at the hazardous waste site under an
order or decree and the applicant has:

(A) Signed the order or decree; and

(B) Entered into a written agreement with the other per-
son to reimburse the person for a portion of the remedial
action costs incurred under the order or decree;

(d) If the order or decree is issued under the federal
cleanup law, it must be signed or acknowledged in writing by
the department as a sufficient basis for funding under this
chapter; and

(e) The project must be included in the department's ten-
year financing plan required under RCW 70.105D.030(5).

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) Whether the applicant is a prospective purchaser of a
brownfield property within a redevelopment opportunity
zone;

(¢) The land reuse potential of the hazardous waste site;

(d) Whether the hazardous waste site is located within a
highly impacted community;

(e) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(f) The ability of the grant to expedite the cleanup of the
hazardous waste site;
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(g) The ability of the grant to leverage other public or
private funding for the cleanup and reuse of the hazardous
waste site;

(h) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(i) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c) of this subsection. For multibiennial
projects, proposals must be updated biennially. To be consid-
ered for inclusion in the department's budget for remedial
action grants and loans, project proposals and updates should
be submitted by the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. For multibiennial projects, an application
must be submitted before each biennium for which additional
funds are requested. Completed applications should be sub-
mitted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(i1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an oversight reme-
dial action grant include, but are not limited to, reasonable
costs for the following:

(1) Emergency or interim actions;

(i1) Remedial investigations;

(iii) Feasibility studies and selection of the remedy;

(iv) Engineering design and construction of the selected
remedy; and
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(v) Operation and maintenance or monitoring of a
cleanup action component for up to one year after construc-
tion completion of the component.

(b) Ineligible costs. Incligible costs for an oversight
remedial action grant include, but are not limited to, the fol-
lowing:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1)) The cost of dispute resolution under the order or
decree or the grant agreement;

(iii) The costs incurred under an order or decree by a
potentially liable person, potentially responsible party, or
prospective purchaser other than the recipient, except as pro-
vided under subsection (2)(c)(iii) of this section;

(iv) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(v) The remedial action costs of the department or the
U.S. Environmental Protection Agency reasonably attribut-
able to the administration of an order or decree for remedial
action at the hazardous waste site, including reviews of reim-
bursement requests;

(vi) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;

(vii) Site development and mitigation costs not required
as part of a remedial action;

(viii) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(ix) In-kind contributions.

(6) Retroactive cost eligibility. The following retroac-
tive costs are eligible for reimbursement if they are also eligi-
ble under subsection (5) of this section:

(a) Costs incurred under the order or decree between the
effective date of the order or decree and the agreement signa-
ture date;

(b) Costs incurred under the order or decree during the
period of a prior grant agreement that have not been reim-
bursed by the department;

(c) Costs incurred negotiating the order or decree, pro-
vided that the costs are not legal costs and were incurred
within:

(1) Sixty days after starting negotiations for an order; or

(ii) One hundred twenty days after starting negotiations
for a decree; and

(d) Costs incurred before the effective date of the order
or decree conducting independent remedial actions, provided
that:

(i) The actions are:

(A) Conducted within five years before the start of nego-
tiations for the order or decree;

(B) Consistent with the remedial actions required under
the order or decree;

(C) Compliant with the substantive requirements of
chapter 173-340 WAC; and

(D) Incorporated as part of the order or decree; and
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(i1) Costs incurred before the start of negotiations for the
order or decree do not exceed six hundred thousand dollars.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
fifty percent of the eligible costs. Except for extended grant
agreements, the department may fund a higher percentage of
the eligible costs as follows.

(1) The department may fund up to an additional twenty-
five percent of the eligible costs if the applicant is:

(A) An economically disadvantaged county, city, or
town; or

(B) A special purpose district with a hazardous waste site
located within an economically disadvantaged county, city,
or town.

(i1) The department may fund up to an additional fifteen
percent of the eligible costs if the applicant uses innovative
technology.

(iii) The department may fund up to a total of ninety per-
cent of the eligible costs if the eligible costs for the project are
less than five million dollars and the director or designee
determines the additional funding would:

(A) Prevent or mitigate unfair economic hardship
imposed by cleanup liability;

(B) Create new substantial economic development, pub-
lic recreational opportunities, or habitat restoration opportu-
nities that would not otherwise occur; or

(C) Create an opportunity for acquisition and redevelop-
ment of brownfield property under RCW 70.105D.040(5)
that would not otherwise occur.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(8) Cash management of grants.

(a) The department may not allocate more funds for a
project each biennium than are estimated to be necessary to
complete the scope of work for that biennium. The biennial
scope of work must be approved by the department.

(b) The department may not allocate more funds for a
project unless the local government has demonstrated to the
department that funds awarded during the previous biennium
have been substantially expended or contracts have been
entered into to substantially expend the funds.

(9) Administration of multiple grants. Except for
extended grant agreements, the department may provide
oversight remedial action grants to a local government for
more than one project under a single grant agreement.

(10) Extended grant agreements.

(a) Project eligibility. The department may provide an
oversight remedial action grant to a local government for a
hazardous waste site under an extended grant agreement if, in
addition to meeting the eligibility requirements in subsection
(2) of this section, the project extends over multiple biennia
and the eligible costs for the project exceed twenty million
dollars.

(b) Agreement duration. The initial duration of an
extended grant agreement may not exceed ten years. The
department may extend the duration of the agreement upon
finding substantial progress has been made on remedial
actions at the site.
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(c) Department share. Under an extended grant agree-
ment, the department may not fund more than fifty percent of
the eligible costs.

NEW SECTION

WAC 173-322A-325 Oversight remedial action
loans. (1) Purpose. The purpose of oversight remedial action
loans is to supplement local government funding and funding
from other sources to meet the recipient share requirements
for oversight remedial action grants under WAC 173-322A-
320. The loans are intended to encourage and expedite the
cleanup of hazardous waste sites and to lessen the impact of
the cleanup cost on ratepayers and taxpayers.

(2) Types of loans. There are two different types of
oversight remedial action loans, a standard loan and an
extraordinary financial hardship loan. The two types of loans
have different project eligibility requirements and different
terms and conditions for repayment based upon the appli-
cant's ability to repay the loan.

(a) Standard loan. A standard loan is a loan that
includes the terms and conditions for repayment.

(b) Extraordinary financial hardship loan. An
extraordinary financial hardship loan is a loan that includes
deferred terms and conditions for repayment. Deferred terms
and conditions may not be indefinite. Any such loan must be
approved by the director or designee.

(3) Project eligibility. For the purposes of this loan, a
project consists of remedial actions conducted under an order
or decree at a single hazardous waste site. A project may
extend over more than one biennium. To be eligible for a
loan, a project must meet all of the following requirements:

(a) The applicant must have an oversight remedial action
grant for the project under WAC 173-322A-320; and

(b) The applicant must demonstrate the following to the
department's satisfaction. The department may require an
independent third-party financial review to support the
demonstration:

(i) For a standard loan, the applicant's financial need for
the loan and ability to repay the loan; or

(i) For an extraordinary financial hardship loan, the
applicant's financial need for the loan, inability to repay the
loan under present circumstances, and ability to repay the
loan in the future.

(4) Funding priority. The department will assign an
oversight remedial action loan the same priority as the asso-
ciated oversight remedial action grant.

(5) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c) of this subsection. For multibiennial
projects, proposals must be updated biennially. To be consid-
ered for inclusion in the department's budget for remedial
action grants and loans, project proposals and updates should
be submitted by the dates published by the department.
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(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. For multibiennial projects, an application
must be submitted before each biennium for which additional
funds are requested. Completed applications should be sub-
mitted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (3) of this section.
If the department determines the applicant meets the eligibil-
ity requirements for an extraordinary financial hardship loan,
then the department may, upon the approval by the director,
provide such a loan to the applicant instead of a standard
loan; and

(i1) Funding priority under subsection (4) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the loan and develop the agreement. The depart-
ment will consider:

(1) Funding priority under subsection (4) of this section;

(i1) Cost eligibility under subsections (6) and (7) of this
section;

(iii) Allowable funding under subsection (8) of this sec-
tion; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(6) Cost eligibility. The eligible costs for oversight
remedial action loans shall be the same as the eligible costs
for oversight remedial action grants under WAC 173-322A-
320(5).

(7) Retroactive cost eligibility. The eligibility of retro-
active costs for oversight remedial action loans shall be the
same as the eligibility of retroactive costs for the oversight
remedial action grants under WAC 173-322A-320(6).

(8) Funding by department. The department may pro-
vide the recipient of an oversight remedial action loan for up
to one hundred percent of the recipient share under WAC
173-322A-320 (7)(b). The loan shall be used by the recipient
to supplement local government funding and funding from
other sources to meet the recipient share requirement.

(9) Repayment by recipient. The terms and conditions
for repayment of a loan shall be specified in the loan agree-
ment.

(a) Standard loans. For a standard loan, the following
terms and conditions shall apply. Additional terms and condi-
tions may be specified in the loan agreement.

(i) Repayment periods and interest rates.

(A) If the repayment period is less than or equal to five
years, the interest rate shall be thirty percent of the average
market rate.

(B) If the repayment period is more than five years and
less than or equal to twenty years, the interest rate shall be
sixty percent of the average market rate.
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(ii) Interest accrual. Interest shall accrue on each dis-
bursement as it is paid to the recipient.

(b) Extraordinary financial hardship loans. For an
extraordinary financial hardship loan, the repayment terms
and conditions specified in (a) of this subsection may be
adjusted or deferred. Deferred terms and conditions are
dependent on periodic review of the recipient's ability to pay.
Terms and conditions may not be deferred indefinitely.

NEW SECTION

WAC 173-322A-330 Independent remedial action
grants. (1) Purpose. The purpose of independent remedial
action grants is to provide funding to local governments that
investigate and clean up hazardous waste sites independently
under the voluntary cleanup program. The grants are intended
to encourage and expedite independent remedial action and
to lessen the impact of the cost of such action on ratepayers
and taxpayers.

(2) Types of grants. The department may provide the
following types of independent remedial action grants:

(a) Post-cleanup reimbursement grant. Under this
grant, the department may reimburse the recipient after the
department has issued a no further action determination for
the hazardous waste site or property under the voluntary
cleanup program.

(b) Periodic reimbursement grant. Under this grant,
the department may reimburse the recipient periodically
during the investigation and the cleanup of a hazardous waste
site or property under the voluntary cleanup program.

(3) Project eligibility. For the purposes of these grants,
a project consists of independent remedial actions at a single
hazardous waste site. A project may extend over more than
one biennium. To be eligible for a grant, the project must
meet all of the following requirements:

(a) The applicant must be a local government;

(b) The applicant must be a potentially liable person,
potentially responsible party, or prospective purchaser at the
hazardous waste site or have an ownership interest in the haz-
ardous waste site;

(c) For post-cleanup reimbursement grants, the applicant
must have completed independent remedial actions at the
hazardous waste site or property and received a no further
action determination for the site or property under the volun-
tary cleanup program;

(d) For periodic reimbursement grants, the applicant
must:

(i) Enroll the hazardous waste site in the voluntary
cleanup program before entering into a grant agreement for
the site;

(i) Conduct independent remedial actions at the hazard-
ous waste site or property in accordance with work plans
authorized by the department under the voluntary cleanup
program; and

(iii) Have necessary access to conduct independent
remedial actions at the hazardous waste site or obtain such
access in accordance with a schedule in the grant agreement.

(4) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
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ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) Whether the applicant is a prospective purchaser of a
brownfield property within a redevelopment opportunity
redevelopment zone;

(c) The land reuse potential of the hazardous waste site;

(d) Whether the hazardous waste site is located within a
highly impacted community;

(e) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(f) The ability of the grant to expedite the cleanup of the
hazardous waste site;

(g) The ability of the grant to leverage other public or
private funding for the cleanup and reuse of the hazardous
waste site;

(h) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(i) Other factors as determined and published by the
department.

(5) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c) of this subsection. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals should be submitted by
the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(i) Project eligibility under subsection (3) of this section;
and

(i1) Funding priority under subsection (4) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(i) Funding priority under subsection (4) of this section;

(i1) Cost eligibility under subsections (6) and (7) of this
section;

(iii) Allowable funding under subsections (8) and (9) of
this section; and

(iv) Availability of state funds and other funding
sources.
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(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(6) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an independent
remedial action grant include, but are not limited to, reason-
able costs for the following:

(1) Emergency or interim actions;

(i1) Remedial investigations;

(iii) Feasibility studies and selection of the remedy;

(iv) Engineering design and construction of the selected
remedy;

(v) Operation and maintenance or monitoring of a
cleanup action component for up to one year after construc-
tion completion of the component; and

(vi) Development of independent remedial action plans
or reports submitted to the department for review under the
voluntary cleanup program.

(b) Ineligible costs. Incligible costs for an independent
remedial action grant include, but are not limited to, the fol-
lowing:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i) The cost of dispute resolution under the voluntary
cleanup program or the grant agreement;

(iii) Retroactive costs, except as provided under subsec-
tion (7) of this section;

(iv) Cost of technical consultations provided by the
department under the voluntary cleanup program, including
reviews of reimbursement requests;

(v) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;

(vi) Site development and mitigation costs not required
as part of a remedial action;

(vii) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(viii) In-kind contributions.

(7) Retroactive cost eligibility. The following retroac-
tive costs are eligible for reimbursement if they are also eligi-
ble under subsection (5) of this section:

(a) Costs incurred within five years before the date of the
completed grant application; and

(b) Costs incurred during the period of a prior grant
agreement that have not been reimbursed by the department.

(8) Limit on eligible costs for a project. The eligible
costs for a project may not exceed six hundred thousand dol-
lars.

(9) Funding of eligible costs.

(a) Department share. Except as otherwise provided in
this subsection, the department may only fund up to fifty per-
cent of the eligible costs.
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(i) The department may fund up to an additional twenty-
five percent of the eligible costs if the applicant is:

(A) An economically disadvantaged county, city, or
town; or

(B) A special purpose district with a hazardous waste site
located within an economically disadvantaged county, city,
or town.

(i1) The department may fund up to a total of ninety per-
cent of the eligible costs if the director or designee deter-
mines the additional funding would:

(A) Prevent or mitigate unfair economic hardship
imposed by the cleanup liability;

(B) Create new substantial economic development, pub-
lic recreational opportunities, or habitat restoration opportu-
nities that would not otherwise occur; or

(C) Create an opportunity for acquisition and redevelop-
ment of brownfield property under RCW 70.105D.040(5)
that would not otherwise occur.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(10) Reimbursement of eligible costs.

(a) Post-cleanup reimbursement grants. For post-
cleanup reimbursement grants, the department may reim-
burse the recipient for eligible costs only after the department
has issued a no further action determination for the hazardous
waste site or property under the voluntary cleanup program.

(b) Periodic reimbursement grants. For periodic reim-
bursement grants, the department may reimburse the recipi-
ent for eligible costs in accordance with the following terms
and conditions.

(1) Remedial action work plans. The recipient must
submit independent remedial action work plans to the depart-
ment for review and authorization under the voluntary
cleanup program.

(i1) Periodic reimbursement of remedial actions. The
department may reimburse the recipient no more frequently
than quarterly for the following:

(A) The development of independent remedial action
work plans and reports;

(B) Independent remedial actions performed in accor-
dance with a work plan authorized by the department in writ-
ing; and

(C) Any other independent remedial actions authorized
by the department in writing.

(iii) Performance guarantee for periodic reimburse-
ment. The department may withhold twenty percent of each
periodic reimbursement payment as security for the recipi-
ent's completion of remedial actions at the hazardous waste
site or property. Any funds withheld by the department may
be paid to the recipient when the department issues a no fur-
ther action determination for the hazardous waste site or
property.

(iv) Post-cleanup reimbursement of retroactive costs.
The department may reimburse the recipient for the retroac-
tive costs specified in subsection (7)(a) of this section, but
only after the department has issued a no further action deter-
mination for the hazardous waste site or property.
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(11) Administration of multiple grants. The depart-
ment may provide independent remedial action grants to a
local government for more than one project under a single
grant agreement.

NEW SECTION

WAC 173-322A-340 Area-wide groundwater investi-
gation grants. (1) Purpose. The purpose of area-wide
groundwater investigation grants is to provide funding to
local governments that investigate known or suspected areas
of area-wide groundwater contamination. The investigations
are intended to facilitate the cleanup and redevelopment of
properties affected by area-wide groundwater contamination.

(2) Project eligibility. For the purposes of this grant, a
project consists of an investigation of area-wide groundwater
contamination in a single study area. A project may extend
over more than one biennium. To be eligible for a grant, a
project must meet all of the following requirements:

(a) The applicant must be a local government;

(b) The project must involve the investigation of known
or suspected area-wide groundwater contamination;

(c) The applicant must not be required to conduct the
investigation under an order or decree;

(d) The applicant must have the necessary access to con-
duct the investigation or obtain such access in accordance
with a schedule in the grant agreement; and

(e) The project must be included in the ten-year financ-
ing plan required under RCW 70.105D.030(5).

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste sites to
human health and the environment;

(b) Whether the hazardous waste site is within a redevel-
opment opportunity zone;

(c) The land reuse potential of the hazardous waste sites;

(d) Whether the hazardous waste sites are located within
a highly impacted community;

(e) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(f) The ability of the grant to expedite the cleanup of the
hazardous waste sites;

(g) The ability of the grant to leverage other public or
private funding for the cleanup and reuse of the hazardous
waste sites;

(h) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(i) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
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determinations in (c) of this subsection. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals should be submitted by
the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(i1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:

(i) Funding priority under subsection (3) of this section;

(i) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an area-wide
groundwater investigation grant include, but are not limited
to, the reasonable costs for the following:

(1) Identifying the sources of the area-wide groundwater
contamination;

(i1) Determining the nature and extent of the area-wide
groundwater contamination;

(iii) Identifying the preferential groundwater contami-
nant migration pathways;

(iv) Identifying area-wide geologic and hydrogeologic
conditions; and

(v) Establishing area-wide natural groundwater quality,
including aquifer classification under WAC 173-340-720.

(b) Ineligible costs. Ineligible costs for an area-wide
groundwater investigation grant include, but are not limited
to, the following:

(i) The cost of developing the grant application or nego-
tiating the grant agreement;

(1) The cost of dispute resolution under the grant agree-
ment,

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;
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(v) Site development and mitigation costs not required as
part of the remedial action;

(vi) Legal costs including, but not limited to, the costs of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, the cost of defend-
ing actions taken against the recipient, and any attorney fees
incurred by the recipient; and

(vii) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Limit on eligible costs for a project. The eligible
costs for a project may not exceed five hundred thousand dol-
lars.

(8) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

NEW SECTION

WAC 173-322A-350 Safe drinking water action
grants. (1) Purpose. The purpose of safe drinking water
action grants is to assist local governments, or a local govern-
ment applying on behalf of a purveyor, in providing safe
drinking water to areas contaminated by, or threatened by
contamination from, hazardous waste sites.

(2) Project eligibility. For the purposes of this grant, a
project consists of safe drinking water actions at a single haz-
ardous waste site. A project may extend over more than one
biennium. To be eligible for a grant, a project must meet all
of the following requirements:

(a) The applicant must be a local government;

(b) The applicant must be a purveyor or the applicant
must be applying on behalf of a purveyor;

(c) The applicant or purveyor must be in substantial
compliance, as determined by the department of health, with
applicable rules of the state board of health or the department
of health, including chapter 246-290 WAC (Group A public
water supplies), chapter 246-292 WAC (Waterworks opera-
tor certification), chapter 246-293 WAC (Water System
Coordination Act), and chapter 246-294 WAC (Drinking
water operating permits);

(d) The drinking water source must be affected or threat-
ened by one or more hazardous substances originating from a
hazardous waste site;

(e) The department of ecology has determined that the
drinking water source:

(1) Exhibits levels of hazardous substances that exceed

the maximum contaminant levels (MCLs) established by the
state board of health and set forth in WAC 246-290-310;
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(i1) Exhibits levels of hazardous substances that exceed
the cleanup levels established by the department of ecology
under Part VII of chapter 173-340 WAC; or

(iii) Is threatened to exceed the levels of hazardous sub-
stances identified in (e)(i) or (ii) of this subsection;

(f) If the safe drinking water action includes water line
extensions, the extensions must be consistent with the coordi-
nated water system plan prepared under chapter 70.116 RCW
and any plans for new development prepared under chapter
36.70 or 36.70A RCW for the geographic area containing the
affected water supplies; and

(g) The applicant must not be required to conduct the
safe drinking water action under an order or decree.

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to drink-
ing water;

(b) Whether the drinking water serves a highly impacted
community;

(¢) The per capita cost of providing safe drinking water;

(d) The ability of the grant to expedite the provision of
safe drinking water;

(e) The ability of the grant to leverage other public or pri-
vate funding for the provision of safe drinking water;

(f) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements; and

(g) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Biennially, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. The department may update its ten-
year financing plan as needed during the biennium. Project
proposals must be submitted on forms provided by the
department and include sufficient information to make the
determinations in (c¢) of this subsection. To be considered for
inclusion in the department's budget for remedial action
grants and loans, project proposals should be submitted by
the dates published by the department.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(i) Project eligibility under subsection (2) of this section;
and

(1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund an eligible project, the depart-
ment will negotiate with the applicant the scope of work and
budget for the grant and develop the agreement. The depart-
ment will consider:
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(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsection (7) of this sec-
tion; and

(iv) Availability of state funds and other funding
sources.

(¢) Fund management. The department may adjust
funding levels or fund additional eligible projects during a
biennium if additional funds should become available.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for a safe drinking water
action grant include, but are not limited to, reasonable costs
for the following, if needed:

(i) Water supply source development and replacement,
including pumping and storage facilities, source meters, and
reasonable appurtenances;

(i1) Transmission lines between major system compo-
nents, including interties with other water systems;

(iii) Treatment equipment and facilities;

(iv) Distribution lines from major system components to
system customers or service connections;

(v) Bottled water, as an interim action;

(vi) Fire hydrants;

(vii) Service meters;

(viii) Project inspection, engineering, and administra-
tion;

(ix) Individual service connections, including any con-
nection fees and charges;

(x) Drinking water well decommissioning under WAC
173-160-381; and

(xi) Other costs identified by the department of health as
necessary to provide a system that operates in compliance
with federal and state standards.

(b) Ineligible costs. Ineligible costs for a safe drinking
water action grant include, but are not limited to, the follow-
ing:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) The cost of oversizing or extending a water system
for future development;

(v) The cost of individual service connections for unde-
veloped lots;

(vi) Local improvement district assessments;

(vii) Operation and maintenance costs;

(viii) Natural resource damage assessment and resto-
ration costs and liability for natural resource damages under
chapter 70.105D RCW or the federal cleanup law;

(ix) Legal costs including, but not limited to, the costs of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
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taken against the recipient, and any attorney fees incurred by
the recipient; and

(x) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
ninety percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

WSR 14-18-075
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed September 3, 2014, 7:11 a.m., effective October 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: There is a need to update these rules to provide
cleanup and clarification to the existing language to ensure
that the rules comply with current laws in the state of Wash-
ington.

Citation of Existing Rules Affected by this Order:
Amending WAC 446-30-010, 446-30-020, 446-30-030, 446-
30-040, 446-30-050, 446-30-060, and 446-30-070.

Statutory Authority for Adoption: RCW 46.12.725.

Adopted under notice filed as WSR 14-14-006 on June
19, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
7, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 3, 2014.

John R. Batiste
Chief

AMENDATORY SECTION (Amending WSR 00-02-069,
filed 1/4/00, effective 2/4/00)

WAC 446-30-010 Purpose. The purpose of this regula-
tion is to provide administrative rules and standards for hear-
ings conducted pursuant to chapter 124, Laws of 1974 1st ex.
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sess. (RCW 9.54.130 and ((46-12:339)) 46.12.725) relating to
the disposition of motor vehicles, motorcycles, motor-driven
cycles, trailers, vessels, motorboats, or component parts
thereof impounded by the Washington state patrol.

AMENDATORY SECTION (Amending Order 11, filed 11/
22/74)

WAC 446-30-020 Definitions. (1) The term "aggregate
value" of an article or articles whose ownership is in question
((shal)) will be the current market value of the article as
determined by procedures set out in WAC 446-30-040(2) as
of the time of the proposed disposition.

(2) The term "interested party" or "party in interest" is
defined as a party claiming ownership or a right to possession
of the article involved.

(3) The term "article" ((shaH)) will encompass the plural
"articles" and includes motor vehicles, motorcycles, motor-
driven cycles, trailers, vessels, motorboats, or component
parts thereof.

AMENDATORY SECTION (Amending Order I, filed 11/
22/74)

WAC 446-30-030 Hearing officer. The hearing
((shalt)) will be conducted by a person appointed by the chief
of the Washington state patrol. The hearing ((shaH)) will be
conducted at a place within the state designated by the hear-
ing officer who ((shall)) will consider the convenience of the
witnesses involved in the hearing, and the convenience of the
parties in interest. The hearing officer, after having heard evi-
dence submitted to him and having conducted a hearing in
accordance with this chapter and chapter 446-08 WAC,
((shalt)) will decide whether a party in interest has presented
a claim of ownership or right to possession of the article
involved sufficient to award possession of the article to the
party. If so, ((he-shall)) the hearing officer will order the arti-
cle released to such party.

AMENDATORY SECTION (Amending Order I, filed 11/
22/74)

WAC 446-30-040 Procedure. (1) Insofar as it 1s appli-

-writtng-of a-elaimef-ownership-ertawful right topesses-
ston-thereef)) hearings under this chapter will be pursuant to

chapters 34.05 RCW and 446-08 WAC as supplemented by

this chapter.
(2) In accordance with ((

chapter 124 bawsof 197415t
ex—sessHREW-9-54-0303)))) RCW 46.12.735, any person
claiming ownership or right of possession hereunder may
remove the matter to a court of competent jurisdiction if the
aggregate value of the article involved is one hundred dollars
or more. If the article involved is a component part or parts of
a vehicle, then the right to remove the matter to a court of
competent jurisdiction ((shatt)) will be conditioned on the
component part or parts having an aggregate value of one
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hundred dollars or more. An officer of the Washington state
patrol assigned to the motor vehicle theft section ((shall))
must determine the current market value of the article based
on such factors as the condition of the vehicle, the year, and
the make of the vehicle, etc. The value finally arrived at by
the officer should reflect the value of the vehicle on the open
market. If the value of the article cannot be agreed upon by
the officer and the interested party, a dealer who specializes
in the type article ((shaHl)) must be contacted to determine the
current market value.

(3) The hearing officer, after having heard all pertinent
evidence submitted to ((him;-shall)) him/her will make writ-
ten findings of fact based on the evidence and written conclu-
sions based on ((his)) the findings and applicable law in
accordance with WAC 446-08-410. The findings and conclu-
sions of the hearing officer ((shall)) will be served on all par-
ties to the hearing within fifteen days of the close of the hear-
ing. If a decision adverse to an interested party is made, no
disposition ((shal)) will be made of the property until after
thirty days following service of the hearing officer's decision,
or until expiration of any stay of disposition granted by the
hearing officer or court of competent jurisdiction, whichever
date comes last.

(4) Upon application to the hearing officer by any inter-
ested party aggrieved by the decision for a stay of disposition
in any matter in which an appeal has been filed, the hearing
officer shall stay his or her order of disposition pending the
outcome of the appeal to a court of competent jurisdiction.

AMENDATORY SECTION (Amending Order 11, filed 11/
22/74)

WAC 446-30-050 Burden of proof. The person or
party in interest claiming to be the lawful owner or to have
the lawful right to possession ((skal)) will have the burden of
establishing his claim of ownership.

AMENDATORY SECTION (Amending Order 11, filed 11/
22/74)

WAC 446-30-060 Record. Any oral proceedings
((shall)) will be recorded on tape and such tape ((shall)) will
become part of the hearing record.

AMENDATORY SECTION (Amending Order II, filed 11/
22/74)

WAC 446-30-070 Appeal. Appeal from the decision of
the hearing officer to a superior court by an interested party
aggrieved by a decision in a contested case ((shall)) must be
in accordance with RCW ((34-04-139)) 34.05.570 and appli-
cable court rules.

WSR 14-18-076
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed September 3, 2014, 7:11 a.m., effective October 4, 2014]

Effective Date of Rule: Thirty-one days after filing.
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Purpose: There is a need to remove these rules as this
chapter is out-of-date and is now covered under chapter 34.05
RCW.

Citation of Existing Rules Affected by this Order:
Repealing WAC 470-08-005, 470-08-540, 470-08-580, and
470-08-590.

Statutory Authority for Adoption: RCW 46.48.170.

Adopted under notice filed as WSR 14-14-007 on June
19,2014,

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 4 [0], Repealed 0 [4].

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
4 [0], Repealed 0 [4].

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 3, 2014.

John R. Batiste
Chief

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 470-08-005
WAC 470-08-540

Definitions.

Petitions for rule making, amendment
or repeal.

WAC 470-08-580
WAC 470-08-590

Declaratory rulings.

Forms.

WSR 14-18-077
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed September 3, 2014, 7:11 a.m., effective October 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: There is a need to remove these rules as this
chapter is out-of-date and is now covered under chapter 446-
50 WAC, Transportation of hazardous materials.

Citation of Existing Rules Affected by this Order:
Repealing WAC 470-12-010, 470-12-020, 470-12-030, 470-
12-040, 470-12-050, and 470-12-060.

Statutory Authority for Adoption: RCW 46.48.170.

Adopted under notice filed as WSR 14-14-008 on June
19,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 6 [0], Repealed 0 [6].

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
6 [0], Repealed O [6].

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 3, 2014.

John R. Batiste
Chief

REPEALER

The following chapter of the Washington Administrative
Code is repealed:
WAC 470-12-010
WAC 470-12-020
WAC 470-12-030
WAC 470-12-040

Adoption statement.
Scope.
Flammable liquids in tank vehicles.

Flammable liquids in portable con-
tainers and all other dangerous arti-
cles.

WAC 470-12-050
WAC 470-12-060

Supplemental regulations.

Appeals.

WSR 14-18-078
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed September 3, 2014, 8:49 a.m., effective October 6, 2014]

Effective Date of Rule: October 6, 2014.

Purpose: The Friday following Thanksgiving is a desig-
nated state holiday. SSB 6078 amends the statute that sets out
the state holidays and names the holiday falling on that Fri-
day as "Native American Heritage Day." WAC 357-31-005
sets out the statutory state holiday. This proposal amends this
rule to conform the listed holidays in the rule with the new
name for the holiday provided in SSB 6078. The bill was
effective June 12, 2014.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-31-005.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 14-14-122 on July 2,
2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 3, 2014.

Roselyn Marcus
Assistant Director for
Legal and Legislative Affairs

AMENDATORY SECTION (Amending WSR 05-21-057,
filed 10/13/05, effective 11/15/05)

WAC 357-31-005 For the purpose of chapter 357-31
WAC, what days are recognized as holidays? The follow-
ing days are designated as holidays for the purpose of chapter
357-31 WAC:

(1) The first day of January (New Year's Day);

(2) The third Monday of January (Martin Luther King,
Jr.'s birthday);

(3) The third Monday of February (Presidents' Day);

(4) The last Monday of May (Memorial Day);

(5) The fourth day of July (Independence Day);

(6) The first Monday in September (Labor Day);

(7) The eleventh day of November (Veterans Day);

(8) The fourth Thursday ((ef)) in November (Thanksgiv-
ing Day);

(9) The ((day—i
Day)) Friday immediately following the fourth Thursday in
November (Native American Heritage Day); and

(10) The twenty-fifth day of December (Christmas Day).

Higher education employers may designate other days to
be observed in place of the above holidays. Holiday sched-
ules for higher education employers may be determined on a
calendar or fiscal year basis. When a higher education
employer establishes a modified schedule, paid holidays
must be granted based on the modified schedule.

WSR 14-18-079
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed September 3, 2014, 8:52 a.m., effective October 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Establish rates for farm internship program risk
classifications and update reporting rules for workers' com-
pensation insurance. This rule making is necessary as a result
of SSB 5123 (chapter 131, Laws of 2014) effective June 12,
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2014, which establishes a farm internship program for small
employers in a variety of counties.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-17-31014.

Statutory Authority for Adoption: RCW 51.04.020 and
51.16.035.

Adopted under notice filed as WSR 14-15-114 on July
22,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 3, 2014.

Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 10-17-028,
filed 8/9/10, effective 9/9/10)

WAC 296-17-31014 Farming and agriculture. (1)
Does this same classification approach apply to farming
or agricultural operations?

Yes, but it may not appear so without further explana-
tion. We classify farming and agricultural operations by type
of crop or livestock raised. This is done because each type of
grower will use different processes and grow or raise multi-
ple crops and livestock which have different levels of haz-
ards. It is common for farmers and ranchers to have several
basic classifications assigned to their account covering vari-
ous types of crops or livestock. If you fail to keep the records
required in the auditing recordkeeping section of ((this-man-
ual)) chapter 296-17 WAC, and we discover this, we will
assign all worker hours for which records were not main-
tained to the highest rated classification applicable to the
work performed.

(2) I am involved in diversified farming and have sev-
eral basic classifications assigned to my business. Can I
have one classification assigned to my account to cover
the different types of farming I am involved in?

Yes, your account manager can assist you in determining
the single classification that will apply to your business. The
name and phone number of your account manager can be
found on your quarterly premium report or your annual rate
notice. For your convenience you can call us at 360-902-4817
and we will put you in contact with your assigned account
manager.
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(3) How do you determine what single farming classi-
fication will be assigned to my business?

The approach used to assign a single classification to a
farming business is much the same as we use for construction
or erection contractors. To do this, we will need a break down
of exposure (estimate of hours to be worked by your employ-
ees) by type of crop or livestock being cared for (classifica-
tion). This information will be used to estimate the premium
which would be paid using multiple classifications. The total
premium is then divided by the total estimated hours to pro-
duce an average rate per hour. We will select the classifica-
tion assigned to your business which carries the hourly pre-
mium rate which is the closest to the average rate that we pro-
duced from the estimated hours. Classification 4806 is not to
be assigned to any grower as the single farming classifica-
tion.

(4) How will I know what single farming classification
you have assigned to my business?

We will send you a written notice of the basic classifica-
tion that will apply to your business.

(5) If I requested a single classification for my farm-
ing operation can I change my mind and use multiple
classifications?

Yes, but you will need to call your account manager to
verify the applicable classifications.

The name and phone number of your account manager
can be found on your quarterly premium report or your
annual rate notice. For your convenience you can call us at
360-902-4817 and we will put you in contact with your
assigned account manager.

(6) I am a farm labor contractor. How is my business
classified?

If you are a farm labor contractor we will assign the basic
classification that applies to the type of crop being grown, or
livestock being cared for. If you contract to supply both
machine operators and machinery on a project, all operations
are to be assigned to classification 4808.

(7) Farm internship pilot program. Who may partic-
ipate in the farm internship pilot program created by the
department as a result of Title 49 RCW, effective ((Fune
10;:20140)) June 12, 2014?

Small farms with annual sales of less than two hundred
fifty thousand dollars per year located in San Juan ((ex)).
Skagit, King, Whatcom, Kitsap, Pierce, Jefferson, Spokane,
Yakima, Chelan, Grant, Island, Snohomish, Kittitas, Lincoln
and Thurston counties that receive a special certification
from the department may have farm interns. Employers who
qualify may report no more than three farm interns. Farm
internship program risk classifications are: WAC 296-17A-
4814, 296-17A-4815, and 296-17A-4816.

NEW SECTION

WAC 296-17-89506 Farm internship program indus-
trial insurance, accident fund, stay at work fund, medical
aid fund, and supplemental pension by class.
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Base Rates Effective
June 12, 2014

Accident Stay at Medical Aid
Class Fund Work Fund Fund
4814 0.1295 0.0025 0.1379
4815 0.2757 0.0053 0.3291
4816 0.4551 0.0088 0.4899



