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WSR 15-17-045
EXPEDITED RULES
OFFICE OF

INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2015-11—Filed August 12, 2015,
4:42 p.m.]

Title of Rule and Other Identifying Information: Repeal
of certification requirement for multiple Washington state
attendees at continuing education trainings.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Jim Keogh, Office of the
Insurance Commissioner, P.O. Box 40258, Olympia, WA
98504-0258, e-mail rulescoordinator@oic.wa.gov, AND
RECEIVED BY October 20, 2015.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To remove the
WAC 284-17-281 (1)(b) requirement of the recently adopted
continuing education rules—that "At least two Washington
insurance licensees and an instructor must be in attendance at
the course presentation” in order for those attending to get
continuing education credit.

Reasons Supporting Proposal: This rules provision was
originally part of the adopted continuing education best prac-
tices by the National Association of Insurance Commis-
sioner's Producer Licensing Working Group when rule mak-
ing started in 2014 but the best practices recommendations
were modified late last spring to eliminate it. Washington
state insurance producers called attention to the particular
difficulties this requirement would place on those attending
trainings in border communities such as Portland or Coeur
d'Alene as well as for specialized trainings that draw attend-
ees from a nationwide base.

Statutory Authority for Adoption: RCW 48.02.060,
48.17.005, and 48.17.150(1).

Statute Being Implemented: RCW 48.17.005, 48.17.150
(1).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Jim Keogh, P.O. Box 40258, Olympia, WA 98504-0258,
(360) 725-7056; Implementation: John Hamje, P.O. Box
40255, Olympia, WA 98504-0255, (360) 725-7262; and
Enforcement: AnnaLisa Gellerman, P.O. Box 40255, Olym-
pia, WA 98504-0255, (360) 725-7050.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The commissioner intends to suspend enforce-
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ment of the rule language proposed to be eliminated by this
filing until this rule process is completed.

August 12, 2015
Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending WSR 15-13-061,
filed 6/10/15, effective 7/11/15)

WAC 284-17-281 Insurance continuing education
course attendance requirements. (1) For classroom
courses:

(a) Attendance is based on personally identifiable infor-
mation including government-issued photo identification and
signature, with student participation and live interaction with
the instructor;

(b) ((Atleasttwe-Washingtoninsuranee licensees-and-an

te})) The continuing education provider must use a mon-
itor in addition to the instructor if the classroom exceeds
twenty attendees;

((€8))) (c) The presentation is the amount of time devoted
to the actual course instruction and does not include breaks,
reviewing class rules, and introducing speakers;

((€e})) (d) To verify course completion, licensees must
attend the entire presentation and sign the attendance register
at the beginning and end of the presentation.

(2) For self-study courses:

(a) Course access is verified based on identity such as
user name, password, and e-mail or signature;

(b) Licensees must review the entire course before view-
ing or completing the final exam;

(c) Licensees must successfully pass the final examina-
tion to verify course completion.

(3) For webinar courses:

(a) Attendance is monitored and validated based on per-
sonally identifiable information including username, pass-
word, and e-mail;

(b) Attendees must participate in interactive exercises;

(c¢) Credit for a webinar course is based on attendance
and activity, not examination;

(d) The attendee and an instructor do not need to be in
the same location;

(e) A monitor is required, in addition to the instructor, if
the number of attendees exceeds five;

(f) The presentation is the amount of time devoted to the
actual course instruction and does not include breaks, review-
ing class rules, and introducing speakers.

WSR 15-17-051
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed August 13, 2015, 1:49 p.m.]

Title of Rule and Other Identifying Information: WAC
458-20-124 (Rule 124) Restaurants, cocktail bars, taverns
and similar businesses and 458-20-168 (Rule 168) Hospitals,
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nursing homes, assisted living facilities, adult family homes
and similar health care facilities.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Gayle Carlson, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail GayleC@dor.wa.gov, AND RECEIVED BY
October 19, 2015.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to:

* Rule 124 to clarify that the exemption from sales, use
and business and occupation (B&O) taxes only applies to
meals provided to restaurant employees for free and that
the exemption does not apply to meals provided to other
employees that work outside the restaurant. (SSB 5275
(chapter 86, Laws of 2015).)

*  Rule 168, to remove language for RCW 82.04.4485 that
allowed hospitals to take a B&O tax credit for the cost of
purchasing mechanical lifting devices and other equip-
ment meant to minimize patient handling by health care
providers. This exemption expired December 30, 2010,
and is now past statute.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: Chapter 86, Laws of 2015
(SSB 5275).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.04.750, 82.08.-
9995, and 82.12.9995.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Gayle Carlson, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1576; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

August 13, 2015
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-01-050,
filed 12/12/13, effective 1/12/14)

WAC 458-20-124 Restaurants, cocktail bars, taverns
and similar businesses. (1) Introduction. This rule explains
how Washington's business and occupation (B&O) tax and
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retail sales tax ((applications)) apply to sales by restaurants
and similar businesses. It discusses ((the)) sales of meals,

beverages, and foods at prices inclusive of the retail sales tax.
This rule also explains how discounted and promotional
meals are taxed. Caterers and persons who merely manage
the operations of a restaurant or similar business should refer
to WAC 458-20-119 to determine their tax liability.

(a) Restaurants, cocktail bars, and taverns. The term
"restaurants, cocktail bars, taverns, and similar businesses"
means every place where prepared foods and beverages are
sold and served to individuals, generally for consumption on
the premises where sold.

(b) Examples. This rule contains examples that identify
a number of facts and then state a conclusion. These exam-
ples should be used only as a general guide. The tax results of
other situations must be determined after a review of all facts
and circumstances.

(c) What other rules might apply? In addition to infor-
mation available on the department's web site pertaining to
prepared food and beverage sales, the following rules may
contain ((additienal)) other relevant information:

* WAC 458-20-107 Requirement to separately state sales
tax—Advertised prices including sales tax.

* WAC 458-20-119 Sales by caterers and food service
contractors.

* WAC 458-20-131 Gambling activities.

* WAC 458-20-183 Amusement, recreation, and physi-
cal fitness services.

* WAC 458-20-187 ((Cein-operated)) Tax responsibility
of persons owning and/or operating vending machines,
amusement devices, and service machines.

* WAC 458-20-189 Sales to and by the state of Washing-
ton, counties, cities, towns, school districts, and fire districts.

* WAC 458-20-190 Sales to and by the United States—
Doing business on federal reservations—Sales to foreign
governments.

* WAC 458-20-243 Litter tax.

* WAC 458-20-244 Food and food ingredients.

(2) Retailing B&O and retail sales taxes. Sales ((te
eonsumers)) of meals and prepared foods to consumers by
restaurants, cocktail bars, taverns, and similar businesses are
subject to the retailing tax classification and generally subject
to retail sales tax. ((A)) Retail sales tax exemptions ((1s)) are
available for the following sales of meals:

(a) Prepared meals sold under a state-administered nutri-
tion program for the aged as provided for in the Older Amer-
icans Act (Public Law 95-478 Title III) and RCW 74.38.040
(6);

(b) Prepared meals sold to or for senior citizens, disabled
persons, or low-income persons by a not-for-profit organiza-
tion organized under chapter 24.03 or 24.12 RCW;

(c) Prepared meals sold to the federal government. (See
WAC 458-20-190.) However, meals sold to federal employ-
ees are taxable, even if the federal employee will be reim-
bursed for the cost of the meals by the federal government;

(d) Effective July 1, 2011, RCW 82.08.9995 ((exempts
meals-from-retail-sales-tax—when)) provides a retail sales tax
exemption for meals provided without specific charge by a

restaurant to its employees ((by-arestaurant)). Such meals are
also ((are)) exempt from B&O tax and use tax. (RCW 82.04.-
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750 and 82.12.9995.) If any charge is made for meals to
employees, retailing B&O tax and retail sales tax apply.

For the purposes of (d) of this subsection, the following
definitions apply:

(i) "Meal" means one or more items of prepared food or
beverages other than alcoholic beverages. For the purposes of
(d) of this subsection, "alcoholic beverage" and "prepared
food" have the same meanings as provided in RCW 82.08.-
0293.

(ii) "Restaurant" means any establishment having special
space and accommodation where food and beverages are reg-
ularly sold to the public for immediate, but not necessarily
on-site, consumption, but excluding grocery stores, mini-
markets, and convenience stores. Restaurant includes, but is
not limited to, lunch counters, diners, coffee shops, espresso
shops or bars, concession stands or counters, delicatessens,
and cafeterias. It also includes space and accommodations
where food and beverages are sold to the public for immedi-
ate consumption that are located within:

* Hotels, motels, lodges, boarding houses, bed and
breakfast facilities;

* Hospitals, office buildings, movie theaters; and

* Schools, colleges, or universities, if a separate charge is
made for such food or beverages.

Restaurants also include:

* Mobile sales units that sell food or beverages for imme-
diate consumption within a place, the entrance to which is
subject to an admission charge; and

* Public and private carriers, such as trains and vessels,
that sell food or beverages for immediate consumption if a
separate charge is made for such food or beverages.

A restaurant is open to the public for purposes of this
subsection if members of the public can be served as guests.
"Restaurant" does not include businesses making sales
through vending machines or through mobile sales units such
as catering trucks or sidewalk vendors of food or beverage
items.

(3) Wholesaling B&O tax. Persons making sales of pre-
pared meals to persons who will be reselling the meals are
subject to the wholesaling B&O tax classification. Sellers
must obtain ((resale-eertificatesforsales-made-before Janu-

ary12040;-e1)) a copy of the purchaser's reseller permit((s

ers)) to document the wholesale nature of any sale as pro-
vided in (( ))

WACA458-20-102A(Resale—certifieates)and
WAC 458-20-102 ((€))Reseller permits((}—FEventhousgh
| y ] L aftor bor3

B

frem-the-date-of Jastuse-or December31,2644)).

(4) Service B&O tax. Compensation received from
owners of vending machines for allowing the placement of
those machines at the restaurant, cocktail bar, tavern, or sim-
ilar business is subject to the service and other business activ-
ities tax. Persons operating games of chance should refer to
WAC 458-20-131.

(5) Exemptions. Effective October 1, 2013, ((ehapterd3
ESSB-5882),awsof 2043;)) RCW 82.08.210 provides
retail sales tax and use tax exemptions for sales to restaurants
of products that impart flavor to food during the cooking pro-
cess; and
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* Are completely or substantially consumed by combus-
tion during the cooking process; or

* That support the food during the cooking process and
are comprised entirely of wood.

The exemption includes products such as wood chips,
charcoal, charcoal briquettes, grapevines, and cedar grilling
planks. The exemptions do not apply to any type of gas fuel.
For the purpose of these exemptions, "restaurant”" has the
same meaning as found in RCW 82.08.9995. These exemp-
tions are scheduled to expire July 1, 2017.

(6) Deferred sales or use tax. If the seller fails to collect
the appropriate retail sales tax, the purchaser is required to
pay the deferred sales or use tax directly to the department.

(a) Retail sales tax or use tax applies to purchases of
dishes, kitchen utensils, linens, and items ((whieh)) that do
not become an ingredient of the meal((;-are-subjeetto-retail
sales-tax)).

(b) Retail sales tax or use tax applies to purchases of
equipment, repairs, appliances, and construction.

(c) ((Fhe)) Retail sales tax or use tax does not apply to
purchases of food or beverage products ((whiek)) that are
ingredients of the meals being sold.

(d) Retail sales tax or use tax does not apply to purchases
of paper plates, paper cups, paper napkins, toothpicks, or any
other articles ((whieh)) that are furnished to customers, the
first actual use of which renders such articles unfit for further
use, ((are-notsubjeettoretail salestax)) when purchased by
restaurants and similar businesses making actual sales of
meals.

(7) Combination business. Persons operating a combi-
nation of two kinds of food sales, of which one is the sale of
prepared food (i.e., an establishment, such as a deli, selling
food products ready for consumption and in bulk quantities),
should refer to WAC 458-20-244 for taxability information.

(8) Discounted meals, promotional meals, and meals
given away. Persons who sell meals on a "two for one" or
similar basis are not giving away a free meal, but rather are
selling two meals at a discounted price. Both the retailing
B&O and retail sales taxes ((sheuld-be)) are calculated on the
reduced price actually received by the seller.

Persons who provide meals free of charge to persons
other than their employees are consumers of those meals.
Persons operating restaurants or similar businesses are not
required to report use tax on food and food ingredients given
away, even if the food or food ingredients are part of prepared
meals. For example, a restaurant providing meals to the
homeless or hot dogs free of charge to a little league team will
not incur a retail sales or use tax liability with respect to these
items given away. A sale has not occurred, and the food and
food ingredients exemption applies. Should the restaurant
provide the little league team with soft drinks free of charge,
the restaurant will incur a deferred retail sales or use tax lia-
bility with respect to those soft drinks. Soft drinks are
excluded from the exemption for food and food ingredients.
(See WAC 458-20-244.)

(9) Sales of meals, beverages and food at prices
((ineluding)) that include retail sales tax. Persons may
advertise and/or sell meals, beverages, or any kind of food
product at prices including sales tax. Any person electing to
advertise and/or make sales in this manner must clearly indi-
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cate this pricing method on the menus and other price infor-
mation.

(10) Spirits, beer, and wine restaurant licensees.
Restaurants operating under the authority of a license from
the liquor control board to sell spirits, beer, and wine by the
glass for on-premises consumption generally have both din-
ing and cocktail lounge areas. Customers purchasing bever-
ages or food in lounge arcas ((are—generally)) may not be
given sales invoices, sales slips, or dinner checks, nor are
they generally provided with menus.

(a) Many spirits, beer, and wine restaurant licensees elect
to sell beverages or food at prices inclusive of the sales tax in
the cocktail lounge area. If this pricing method is used, noti-
fication that retail sales tax is included in the price of the bev-
erages or foods must be posted in the lounge area in a manner
and location so that customers can see the notice without
entering employee work areas. ((F-wil-bepresumed)) The
department presumes that no retail sales tax has been col-
lected or is included in the gross receipts when a notice is not
posted and the customer does not receive a sales slip or sales
invoice separately stating the retail sales tax.

(b) The election to include retail sales tax in the selling
price in one area of a location does not preclude the restaurant
operator from selling beverages or food at a price exclusive
of sales tax in another. For example, a spirits, beer, and wine
restaurant licensee may elect to include the retail sales tax in
the price charged for beverages in the lounge area, while the
price charged in the dining area is exclusive of the sales tax.

(c) Spirits, beer, and wine restaurant licensees are not
required to post actual drink prices in the cocktail lounge
areas. However, if actual prices are posted, the advertising
requirements expressed in WAC 458-20-107 must be met.

(11) Gratuities. Tips or gratuities representing dona-
tions or gifts by customers under circumstances which are
clearly voluntary are not part of the selling price and not sub-
ject to tax. However, mandatory additions to the price by the
seller, whether labeled service charges, tips, gratuities or oth-
erwise ((must-beineladedin)) are part of the selling price and
are subject to both the retailing B&O and retail sales taxes.

(12) Examples.

(a) XYZ Restaurant operates both a cocktail bar and a
dining area. XYZ has elected to sell drinks and appetizers in
the bar at prices including the retail sales tax while selling
drinks and meals served in the dining area at prices exclusive
of the sales tax. There is a sign posted in the bar area advising
customers that all prices include retail sales tax. Customers in
the dining area are given sales invoices ((whieh)) that sepa-
rately state the retail sales tax. As an example, a typical well
drink purchased in the bar for $2.50 inclusive of the sales tax,
is sold for $2.50 plus sales tax in the dining area. The pricing
requirements have been satisfied and the drink and food
totals are correctly reflected on the customers' dinner checks.
XYZ may factor the retail sales tax out of the cocktail bar
gross receipts when determining its retailing and retail sales
tax liability.

(b) RBS Restaurant operates both a cocktail bar and a
dining area. RBS has elected to sell drinks at prices inclusive
of retail sales tax for all areas where drinks are served. It has
a sign posted to inform customers in the bar area of this fact
and a statement is also on the dinner menu indicating that any
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charges for drinks includes retail sales tax. Dinner checks are
given to customers served in the dining area ((hieh)) that
state the price of the meal exclusive of sales tax, sales tax on
the meal, and the drink price including retail sales tax.
Because the business has met the sign posting requirement in
the bar area and has indicated on the menu that sales tax is
included in the price of the drinks, RBS may factor the sales
tax out of the gross receipts received from its drink sales
when determining its taxable retail sales.

(c) Z Tavern sells all foods and drinks at a price inclusive
of the retail sales tax. However, there is no mention of this
pricing structure on its menus or reader boards. The gross
receipts from Z Tavern's food and drink sales are subject to
the retailing and retail sales taxes. Z Tavern has failed to meet
the conditions for selling foods and drinks at prices including
tax. Z Tavern may not assume that the gross receipts include
any sales tax and may not factor the retail sales tax out of the
gross receipts.

AMENDATORY SECTION (Amending WSR 14-18-019,
filed 8/25/14, effective 9/25/14)

WAC 458-20-168 Hospitals, nursing homes, assisted
living facilities, adult family homes and similar health
care facilities. (1) Introduction. This rule explains the
application of business and occupation (B&O), retail
sales, and use taxes to persons operating:

* Hospitals as defined in RCW 70.41.020;

* Nursing homes as defined in RCW 18.51.010;

* Assisted living facilities as defined in RCW 18.20.020;

* Adult family homes as defined in RCW 70.128.010;
and

« Similar health care facilities.

(a) Examples. This rule contains examples ((whieh))
that identify a number of facts and then state a conclusion.
The examples should be used only as a general guide. The tax
results of other situations must be determined after a review
of all of the facts and circumstances.

(b) What other rules might apply? The department of
revenue (department) has adopted other rules that may apply
to the provision of health care. Readers may want to refer to
the rules in the following list for additional information:

(1) WAC 458-20-102((5)) Reseller permits((3)).

(i) WAC 458-20-111((;)) Advances and reimburse-
ments((5)).

(iii)) WAC 458-20-150((;)) Optometrists, ophthalmolo-
gists, and opticians((3)).

(iv) WAC 458-20-151((5)) Dentists and other health care
providers, dental laboratories, and dental technicians((3)).

(v) WAC 458-20-169((5)) Nonprofit organizations((3)).

(vi) WAC 458-20-178((5)) Use tax((;)) and the use of
tangible personal property.

(vii) WAC 458-20-18801((;)) Medical substances,
devices, and supplies for humans—Drugs prescribed for
human use—Medically prescribed oxygen—Prosthetic
devices—Mobility enhancing equipment—Durable medical
equipment((;)).

(viii) WAC 458-20-233((;)) Tax liability of medical and
hospital service bureaus and associations and similar health
care organizations.
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(2) Personal and professional services of hospitals.
For the purpose of this subsection, the following definitions
apply:

» "Hospital" - The term hospital is as defined in RCW
70.41.020. It includes hospitals that come within the scope of
chapter 71.12 RCW, but only if they are also licensed under
chapter 70.41 RCW.

WSR 15-17-051

* "Public hospital" or "nonprofit hospital" - Public or
nonprofit hospitals are hospitals operated by the state or any
of its political subdivisions or operated as nonprofit corpora-
tions.

(a) Hospital services to patients. Gross income earned
by hospitals for providing personal or professional services to
patients is subject to B&O tax as shown on the table below.
RCW 82.04.260.

Report Income From Providing Personal or
Professional Services

Time Frame
Prior to May 1, 2010

Time Frame
May 1, 2010 and After

For profit hospitals
cation

Service and other B&O tax classifi-

For profit hospitals B&O tax classi-
fication

Public and nonprofit hospitals

Public or nonprofit hospitals B&O
tax classification

Public or nonprofit hospitals B&O
tax classification

Gross income earned for providing nonmedical services,
interest received on patient accounts receivable, and amounts
earned for providing transcribing services to physicians are
subject to service and other activities B&O tax.

(b) Clinics and departments operated by hospitals.
Gross income earned by medical clinics and departments pro-
viding services to patients and operated by a hospital is sub-
ject to B&O tax as shown in the table in subsection (2)(a) of
this rule, where the operation of a medical clinic or depart-
ment is covered by the hospital's license. If the clinic or
department is not covered by the hospital's license, the gross
income earned by a medical clinic or department providing
services to patients is subject to B&O tax under the service
and other activities B&O tax classification.

(i) Example 1. Acme Hospital is a nonprofit hospital
that has a medical clinic that is physically located within the
hospital. The clinic is open only during regular business
hours (8:00 a.m. to 5:00 p.m.) and provides no domiciliary
care or overnight facilities to its patients. The medical clinic
is covered under Acme Hospital's hospital license. Gross
income earned by the medical clinic for providing patient
care is subject to the Public and Nonprofit Hospital B&O Tax
Classification because the clinic is covered under the hospital
license.

(i) Example 2. Mountain Hospital is a for profit hospital
with a cancer treatment facility that is located one mile from
the hospital campus. The cancer treatment facility provides
the type of services normally provided by hospitals to cancer
patients but only during regular business hours. The cancer
treatment facility is covered under the hospital's license.
Gross income earned by the cancer treatment facility is sub-
ject to B&O tax as shown in the table in subsection (2)(a) of
this rule because the facility is covered under the hospital's
license.

(c) Educational programs and services. Amounts
earned by public or nonprofit hospitals for providing educa-
tional programs and services to the general public are subject
to B&O tax under the public or nonprofit hospitals classifica-
tion if the educational programs and services are an integral,
interrelated, and essential part of the hospital. Otherwise,
such amounts are subject to B&O tax under the service and
other activities tax classification. Educational services are
considered an integral, interrelated, and essential part of the
hospital only if they are unique and incidental to the provi-
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sion of hospitalization services. Only those educational pro-
grams and services offered by a hospital that would be very
difficult or impossible to duplicate by a person other than a
hospital because of the specialized body of knowledge, facil-
ities, and equipment required are unique and incidental to the
provision of hospitalization services. Amounts received from
educational programs and services are subject to the service
and other activities B&O tax when the educational programs
or services could be provided by any physician, clinic, or
trained lay person.

(3) Personal and professional services from other
medical clinics, nursing homes, and similar health care
facilities. Gross income earned by medical clinics, nursing
homes, and similar health care facilities for providing per-
sonal and professional services is subject to service and other
activities B&O tax. Physicians performing these services are
also subject to service and other activities B&O tax on gross
income earned. Services provided are ones not integral, inter-
related, and an essential part of a hospital operation.

(4) Assisted living facilities and domiciliary care. For
the purpose of this rule, "assisted living facilities" and "dom-
iciliary care" have the same meaning as found in RCW
18.20.020. A preferential B&O tax rate is provided by RCW
82.04.2908 to persons operating assisted living facilities
licensed under chapter 18.20 RCW ((are-entitled-te-a-prefer-
eﬂ{-lal—B&Q—ta*P&te—See—RGW—SQ—(%%)) Persons operat-
ing licensed assisted living facilities should report their gross
income derived from providing room and domiciliary care to
residents under the licensed assisted living facilities B&O tax
classification. Refer to subsection (9)(h) of this rule for B&O
tax deductions and exemptions available to persons operating
assisted living facilities.

(5) Hospitals or other health care facilities operated
by the state of Washington. ((Fhe)) Gross income earned by
the state of Washington for operating a hospital or other
health care facilities, whether or not owned by the state, is not
subject to B&O tax.

(6) Nonprofit corporations and associations perform-
ing research and development. A separate B&O tax rate
applies to nonprofit corporations and nonprofit associations
for gross income earned in performing research and develop-
ment within this state, including medical research. See RCW
82.04.260.
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(7) Sales of tangible personal property. Retailing B&O
tax applies to sales of tangible personal property sold and
billed separately from the performance of personal or profes-
sional services by hospitals, nursing homes, assisted living
facilities, adult family homes, and similar health care facili-
ties. This includes charges for making copies of medical
records. ((Jaaddition;)) The seller must collect retail sales tax
from the buyer and remit the tax to the department unless the
sale is specifically exempt by law.

(a) Tangible personal property used in providing
medical services to patients. Retailing B&O and retail sales
taxes do not apply to charges to a patient for tangible personal
property used in providing medical services to the patient,
even if separately billed. Tangible personal property used in
providing medical services is not considered to have been
sold separately from the medical services simply because
those items are separately invoiced. These charges, even if
separately itemized, are for providing medical services.

For example, when a hospital charges a patient for drugs
physically administered by the hospital staff, the charges to
the patient are subject to B&O tax under the appropriate tax
classification as shown in the table in subsection (2)(a) of this
rule based on the hospital making the charge. On the other
hand, charges for drugs sold to persons or their caregivers,
either for self-administration or administration by a caregiver
other than the seller, are subject to retailing B&O tax and
retail sales tax unless specifically exempt by law. Readers
should refer to WAC 458-20-18801 for detailed information
regarding retail sales tax exemptions that apply to sales of
prescription drugs and other medical items.

(b) Sales of meals. Although the sale of meals is gener-
ally considered to be a retail sale, hospitals, nursing homes,
assisted living facilities, and similar health care facilities that
furnish meals to patients or residents as a part of the services
provided to those patients or residents are not considered to
be making retail sales of meals. Thus amounts earned by hos-
pitals, nursing homes, assisted living facilities, and similar
health care facilities for furnishing meals to patients or resi-
dents are subject to B&O tax as part of the services provided
to those patients or residents. Such amounts are not subject to
retail sales tax.

RCW 82.08.0293 and 82.12.0293 provide, respectively,
retail sales tax and use tax exemptions for prepared meals
sold to senior citizens, disabled persons, or low-income per-

sons by a not-for-profit organization organized under chapter
24.03 or 24.12 RCW ((are-exempt-fromretail salesand-use
taxes REW-82-08-0293-and-8212-0293)). The exemptions
apply to sales of prepared meals to not-for-profit organiza-
tions organized under chapter 24.03 or 24.12 RCW, that pro-
vide the meals to senior citizens, disabled persons, or low-
income persons as a part of the patient services they render.

Hospitals, nursing homes, assisted living facilities, and
similar health care facilities may have restaurants, cafeterias,
or other dining facilities where meals are sold to doctors,
employees, and visitors. These sales of meals are subject to
retailing B&O and retail sales taxes. For additional informa-
tion regarding the sale of meals, including meals furnished to
employees, refer to WAC 458-20-124.
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(8) Industry reporting. This subsection discusses com-
mon reporting issues affecting persons operating medical or
other health care facilities.

(a) Adjustments to revenues. Many hospitals ((wiH))
provide medical care without charge or where some portion
of the charge will be canceled. In other cases, medical care is
billed to patients at "standard" rates but is later adjusted to
reduce the charges to the rates established by contract with
medicare, medicaid, or private insurers. In these situations,
the hospital must initially include the total charges as billed to
the patient as gross income unless the hospital's records
clearly indicate the amount of income to which it will be enti-
tled under its contracts with insurance carriers. Where tax
returns are initially filed based on gross charges, an adjust-
ment may be taken on future tax returns after the hospital has
adjusted its records to reflect the actual amounts collected. In
no event may the hospital reduce the amount of its current
gross income by amounts that were not previously reported
on its excise tax return. If the tax rate changes from the time
the B&O tax was first paid on the gross charges and the time
of the adjustment, the hospital must file amended tax returns
to report the B&O tax on the transaction as finally completed
at the rate in effect when the service was performed.

(b) What are the tax consequences when a hospital
contracts with an independent contractor to provide med-
ical services at the hospital? When a hospital contracts with
an independent contractor (service provider) to provide med-
ical services, such as managing and staffing the hospital's
emergency department, the hospital may not deduct the
amount paid to the service provider from its gross income. If,
however, the patients are alone liable for paying the service
provider, and the hospital has no personal liability, either pri-
marily or secondarily, for paying the service provider, other
than as agent for the patients, then the hospital may deduct
from its gross income the amount it receives and pays to the
service provider.

In addition, the service provider is subject to service and
other activities B&O tax on the amount earned from the hos-
pital for providing these services for the hospital. If the ser-
vice provider subcontracts with a third party, such as a physi-
cian or nurse, to help provide medical services as an indepen-
dent contractor, the service provider may not deduct from its
gross income amounts paid to the subcontractor where the
service provider is personally liable, either primarily or sec-
ondarily, for paying the subcontractor. If, however, the hospi-
tal is alone liable for paying the subcontractor, and the ser-
vice provider has no personal liability, either primarily or
secondarily, other than as agent for the hospital, then the ser-
vice provider may deduct from its gross income the amount it
receives from the hospital and pays to the subcontractor. For
additional information regarding deductible advances and
reimbursements, refer to WAC 458-20-111.

(c) ((€an)) May nursing homes ((ex)) and assisted liv-
ing facilities claim a B&O tax exemption for the rental of
real estate? No. The purpose of nursing homes is to provide
medical care to their residents. The purpose of assisted living
facilities is to assume general responsibility for the safety and
well-being of their residents and to provide other services to
residents such as housekeeping, meals, laundry, and activi-
ties. Assisted living facilities may also provide residents with
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assistance with activities of daily living, health support ser-
vices, and intermittent nursing services. Because the purpose
of nursing homes and assisted living facilities is to provide
services and not to lease or rent real property, no part of the
gross income of nursing homes or assisted living facilities
((may-be)) is exempted from B&O tax as the rental of real
estate.

(9) B&O tax deductions, credits, and exemptions.
This subsection provides information about B&O tax deduc-
tions, credits, and exemptions available to persons operating
medical or other health care facilities.

Deductible amounts should be included in the gross
income reported on the excise tax return and then identified
on the appropriate deduction detail line of the excise tax
return to determine the amount of taxable income.

(a) Organ procurement organizations. RCW 82.04.-
326 provides a B&O tax exemption for amounts earned by a
qualified organ procurement organization under 42 U.S.C.
Sec. 273(b) in effect as of January 1, 2001, to the extent that
the amounts are exempt from federal income tax((are
exemptfrom B&O-tax—REW-82:04326)).

(b) Contributions, donations, and endowment funds.
(A B&O-tax—deduetionisprovided-by)) RCW 82.04.4282
provides a B&O tax deduction for amounts received as con-
tributions, donations, and endowment funds, including
grants, which are not in exchange for goods, services, or busi-
ness benefits. For example, a B&O tax deduction is allowed
for donations received by a public hospital, as long as the
donors do not receive any goods, services, or any business
benefits in return. On the other hand, a public hospital ((is-net
allewed-te)) may not take a B&O tax deduction on amounts
earned from a state university for work-study programs or
training seminars, because the university receives business
benefits in return, as students receive education and training
while enrolled in the university's degree programs.

(¢) Adult family homes. ((he)) RCW 82.04.327 pro-
vides a B&O tax exemption for gross income derived from
personal and professional services of adult family homes
licensed by the department of social and health services
(DSHS), or which are specifically exempt from licensing
under the rules of DSHS((;-is-exemptfrom B&O-tax—under
REW-82-04327—The)). This exemption ((urderREW
82—94—32—7—)) does not apply to persons who provide home care
services to clients in the clients' own residences.

For the purpose of this rule, "adult family home" has the
same meaning as in RCW 70.128.010.

(d) Nonprofit kidney dialysis facilities, hospice agen-
cies, and nonprofit nursing homes and homes for unwed
mothers. ((B&O-tax-doeesnot-apply-te)) RCW 82.04.4289
provides a B&O tax exemption for amounts earned as com-
pensation for services rendered to patients or from sales of
drugs for human use pursuant to a prescription furnished as
an integral part of services rendered to patients by kidney
dialysis facilities operated as a nonprofit corporation, non-
profit hospice agencies licensed under chapter 70.127 RCW,
nonprofit nursing homes and homes for unwed mothers oper-
ated as religious or charitable organizations. ((REW-82-04—-
4289-)) This exemption applies only if no part of the net earn-
ings earned by such an institution inures, directly or indi-
rectly, to any person other than the institution entitled to this
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exemption. This exemption is available to nonprofit hospitals
for income from the operation of kidney dialysis facilities if
the hospital accurately identifies and accounts for the income
from this activity.

Examples of nonprofit nursing homes include nursing
homes operated by church organizations or by nonprofit cor-
porations designed to assist alcoholics in recovery and reha-
bilitation. Nursing homes and homes for unwed mothers
operated by governmental entities, including public hospital
districts, do not qualify for the B&O tax exemption provided
in RCW 82.04.4289.

(e) Government payments made to health or social
welfare organizations. (A B&O-tax-deduetionisprovided
by)) RCW 82.04.4297 provides a B&O tax deduction to
health or social welfare organizations, as defined in RCW
82.04.431, for amounts earned directly from the United
States, any instrumentality of the United States, the state of
Washington, or any municipal corporation or political subdi-
vision of the state of Washington as compensation for health
or social welfare services.

Effective August 1, 2011, RCW 82.04.4275 provides a
B&O tax deduction for amounts health or social welfare
organizations receive as compensation for providing child
welfare services under a government-funded program.

A deduction is not allowed, however, for amounts that
are received under an employee benefit plan. For purposes of
the deduction provided by RCW 82.04.4297, "employee ben-
efit plan" includes any plan, trust, commingled employee
benefit trust, or custodial arrangement that is subject to the
Employee Retirement Income Security Act of 1974, as
amended, 29 U.S.C. Sec. 1001 et seq., or that is described in
sections 125, 401, 403, 408, 457, and 501 (c)(9) and (17)
through (23) of the Internal Revenue Code of 1986, as
amended, or a similar plan maintained by a state or local gov-
ernment, or a plan, trust, or custodial arrangement established
to self-insure benefits required by federal, state, or local law.

(f) Amounts earned under a health service program
subsidized by federal or state government. RCW 82.04.-
4311 provides a B&O tax deduction to:

* A public hospital that is owned by a municipal corpora-
tion or political subdivision; or

* A nonprofit hospital; or

* A nonprofit community health center; or

* A network of nonprofit community health centers, that
qualifies as a health and social welfare organization as
defined in RCW 82.04.431, ((may-deduectfrom-the-measure
of B&O-tax)) for amounts earned as compensation for health
care services covered under the federal medicare program
authorized under Title XVIII of the federal Social Security
Act; medical assistance, children's health, or other program
under chapter 74.09 RCW; or for the state of Washington
basic health plan under chapter 70.47 RCW. (REW-82:04--
4314)) This deduction applies to amounts received directly
or through a third party from the qualified programs or plans.
However, ((this—deduetion)) it does not apply to amounts
received from patient copayments or patient deductibles. For
purposes of the deduction provided by RCW 82.04.4311,
"community health center" means a federally qualified health
center as defined in 42 U.S.C. Sec. 1396d as existed on
August 1, 2005.
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Example 3. Acme Hospital is a nonprofit hospital that
qualifies as a health and social welfare organization as
defined in RCW 82.04.431. Acme receives $1,000 for pro-
viding health care services to Jane, who qualifies for the fed-
eral medicare program authorized under Title XVIII of the
federal Social Security Act. Jane is covered in a health care
plan that is a combination of medicare, which is B&O tax
deductible by Acme, and a medicare plus plan, which is paid
for by Jane and is not B&O tax deductible by Acme. Jane
pays $20 to Acme as patient copayments. Medicare pays
$600 to Acme for the health care services, and the medicare
plus plan pays $380. Acme may ((enly)) deduct only the
$600 received from medicare.

(g) Blood and tissue banks. Except as otherwise pro-
vided, RCW 82.04.324 provides a B&O tax exemption for
amounts earned by a qualifying blood bank, a qualifying tis-
sue bank, or a qualifying blood and tissue bank ((are-exempt
fromB&O-tax)) to the extent ((¢he)) such amounts are
exempt from federal income tax. (REW-82-04324-))

Effective October 1,2013, RCW 82.04.324 provides that
persons claiming this exemption must report amounts exempt
under this subsection to the department on their excise tax
returns. Except for persons whose primary business purpose
is the collection, preparation, and processing of blood, the
exemption per person is limited to one hundred fifty thousand
dollars in tax per calendar year. RCW 82.04.324(3) is sched-
uled to expire June 30, 2016.

For the purposes of this exemption, the following defini-
tions apply:

(1) Qualifying blood bank. "Qualifying blood bank"
means a blood bank that qualifies as an exempt organization
under 26 U.S.C. 501 (¢)(3) as existing on June 10, 2004, that
is registered under 21 C.F.R., Part 607 as existing on June 10,
2004, and whose primary business purpose is the collection,
preparation, and processing of blood.

Effective October 1, 2013, the definition of "qualifying
blood bank" includes an exempt organization, as described
above, that tests or processes blood, on behalf of itself or
other qualifying blood bank or qualifying blood and tissue
bank. This definition is scheduled to expire June 30, 2016.
"Qualifying blood bank" does not include a comprehensive
cancer center that is recognized as such by the National Can-
cer Institute.

(i) Qualifying tissue bank. "Qualifying tissue bank"
means a tissue bank that qualifies as an exempt organization
under 26 U.S.C. 501 (c)(3) as existing on June 10, 2004, is
registered under 21 C.F.R., Part 1271 as existing on June 10,
2004, and whose primary business purpose is the recovery,
processing, storage, labeling, packaging, or distribution of
human bone tissue, ligament tissue and similar musculoskel-
etal tissues, skin tissue, heart valve tissue, or human eye tis-
sue. "Qualifying tissue bank" does not include a comprehen-
sive cancer center that is recognized as such by the National
Cancer Institute.

(iii)) Qualifying blood and tissue bank. "Qualifying
blood and tissue bank" means a bank that qualifies as an
exempt organization under 26 U.S.C. 501 (c)(3) as existing
on June 10, 2004, is registered under 21 C.F.R., Parts 607 and
1271 as existing on June 10, 2004, and whose primary busi-
ness purpose is the collection, preparation, and processing of
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blood, and the recovery, processing, storage, labeling, pack-
aging, or distribution of human bone tissue, ligament tissue
and similar musculoskeletal tissues, skin tissue, and heart
valve tissue.

Effective October 1, 2013, the definition of "qualifying
blood and tissue bank" includes an exempt organization, as
described in (g)(iii) of this subsection, that tests or processes
blood, on behalf of itself or other qualifying blood bank or
qualifying blood and tissue bank. "Qualifying blood and tis-
sue bank" does not include a comprehensive cancer center
that is recognized as such by the National Cancer Institute.
This definition is scheduled to expire June 30, 2016.

(h) Assisted living facilities. RCW 82.04.4337 provides
a B&O tax deduction to licensed assisted living facility oper-
ators ((may-take-aB&O-tax-deduetion)) for amounts earned
as compensation for providing adult residential care,
enhanced adult residential care, or assisted living services
under contract with the department of social and health ser-
vices authorized by chapter 74.39A RCW to residents who
are medicaid recipients. (REW-82-04-4337)) For the pur-
pose of this rule, "adult residential care," "enhanced adult res-
idential care," and "assisted living services" have the same
meaning as in RCW 74.39A.009.

In addition, RCW 82.04.4264 provides a B&O tax ((dees
net-apply-te-the)) exemption for amounts earned by a non-
profit assisted living facility licensed under chapter 18.20
RCW for providing room and domiciliary care to residents of
the assisted living facility. (REW-82:04-4264-)) For pur-
poses of this rule, "nonprofit assisted living facility" means
an assisted living facility that is operated as a religious or
charitable organization, is exempt from federal income tax
under 26 U.S.C. Sec. 501 (¢)(3), is incorporated under chap-
ter 24.03 RCW, is operated as part of a nonprofit hospital, or
is operated as part of a public hospital district.

(i) Comprehensive cancer centers. RCW 82.04.4265
provides a B&O tax ((deesnot-apply-to-the)) exemption for
amounts earned by a comprehensive cancer center to the
extent ((the)) such amounts are exempt from federal income
tax. (REW-82-04-4265-)) For purposes of this rule, "compre-
hensive cancer center" means a cancer center that has written
confirmation that it is recognized by the National Cancer
Institute as a comprehensive cancer center and that qualifies
as an exempt organization under 26 U.S.C. Sec. 501 (c)(3) as
existing on July 1, 2006.

(j) Prescription drugs administered by the medical
service provider. ((EffeetiveOctober152007;)) RCW
82.04.620 allows a deduction from the measure of tax for
reporting under the service and other activities classification
of the B&O tax (RCW 82.04.290) for amounts earned by
physicians or clinics for drugs for infusion or injection by
licensed physicians or their agents for human use pursuant to
a prescription. This deduction only applies to amounts that:

(i) Are separately stated on invoices or other billing
statements;

(i1) Do not exceed the then current federal rate; and

(iii) Are covered or required under a health care service
program subsidized by the federal or state government.

For the purpose of this deduction only, amounts that "are
covered or required under a health care service program sub-
sidized by the federal or state government" include any
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required drug copayments made directly from the patient to
the physician or clinic.

(A) "Federal rate" means the rate at or below which the
federal government or its agents reimburse providers for pre-
scription drugs administered to patients as provided for in the
medicare, Part B, drugs average sales price information
resource as published by the United States Department of
Health and Human Services, or any index that succeeds it.

(B) The deduction is available on an "all or nothing"
basis against the total amount earned for a specific drug
charge. If the total amount earned by the physician or clinic
for a specific drug exceeds the federal reimbursement rate,
none of the total amount earned qualifies for the deduction
(including any required copayment received directly from the
patient). In other words, a physician or clinic may not simply
take an "automatic" deduction equal to the federal reimburse-
ment rate for each drug.

(C) For physicians or clinics reporting taxes on the
accrual basis, the total amount charged for a drug must be
included in the gross income at the time of billing if it is in
excess of the federal rate. However, in some cases the gross
income from charges may be adjusted, as indicated in subsec-
tion (8)(a) of this rule. If such an adjustment to gross income
is appropriate, the exemption discussed in this subsection
may also be taken at the time of billing if the adjustment
leaves the physician or clinic contractually liable to receive a
total amount (including any copayment received from the
patient) that does not exceed the federal rate.

(10) Sales, use, and other specified taxes deductions
and exemptions. Unless otherwise exempt by law, hospitals,
nursing homes, adult family homes, assisted living facilities,
and similar health care providers are required to pay retail
sales tax on purchases of equipment and supplies. The fol-
lowing deductions and exemptions are available to qualified
persons.

(a) Temporary medical housing provided by a health
or social welfare organization. ((Effective July1-200%;))
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RCW 82.08.997 ((autherized)) provides an exemption from
state and local sales taxes and lodging taxes for temporary
medical housing provided by a health or social welfare orga-
nization. The term "health or social welfare organization" is
defined in RCW 82.04.431. "Temporary medical housing"
means transient lodging and related services provided to a
patient or the patient's immediate family, legal guardian, or
other persons necessary to the patient's mental or physical
well-being.

(i) The exemption applies to the following taxes:

(A) Retail sales tax levied under RCW 82.08.020;

(B) Lodging taxes levied under chapter 67.28 RCW;

(C) Convention and trade center tax levied under chapter
36.100 RCW;

(D) Public facilities tax levied under RCW 36.100.040;
and

(E) Tourism promotion areas tax levied under RCW
35.101.050.

(ii) The exemptions in this subsection apply to charges
made for "temporary medical housing" only:

(A) While the patient is receiving medical treatment at a
hospital required to be licensed under RCW 70.41.090 or at
an outpatient clinic associated with such hospital, including
any period of recuperation or observation immediately fol-
lowing such medical treatment; and

(B) By a person that does not furnish lodging or related
services to the general public.

(b) Purchases for resale. Purchases of tangible personal
property for resale without intervening use are not subject to
retail sales tax. Persons purchasing tangible personal prop-
erty for resale must furnish a copy of their reseller permit to
the seller to document the wholesale nature of the sale.
Reseller permits replaced resale certificates effective January

1, 2010. ((Eventheughresale-eertifieates-are ne-longerused;
%hey—mﬂst—bekept—efrﬁ{e—by—the—seﬂer—fer—ﬁve—yeafs—ffem—&te
mation-onreseHer permits see WAL 458-20-102.))

(c) Sales of medical supplies, chemicals, or materials
to a comprehensive cancer center. RCW 82.08.808 and
82.12.808 provide, respectively, retail sales tax and use tax

exemptions for sales of medical supplies, chemicals, or mate-
rials to a comprehensive cancer center ((are-exemptfrom
retatl-salesand-usetaxes REW82-08-808-and-82142-80%)).
These exemptions do not apply to sales of construction mate-
rials, office equipment, building equipment, administrative
supplies, or vehicles.

(i) Medical supplies. For purposes of this exemption,
"medical supplies" means any item of tangible personal prop-
erty, including any repair and replacement parts for such tan-
gible personal property, used by a comprehensive cancer cen-
ter for the purpose of performing research on, procuring, test-
ing, processing, storing, packaging, distributing, or using
blood, bone, or tissue. The term includes tangible personal
property used to:

(A) Provide preparatory treatment of blood, bone, or tis-
sue;

(B) Control, guide, measure, tune, verify, align, regulate,
test, or physically support blood, bone, or tissue; and

(C) Protect the health and safety of employees or others
present during research on, procuring, testing, processing,
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storing, packaging, distributing, or using blood, bone, or tis-
sue.

(i) Chemicals. For purposes of this exemption, "chemi-
cal" means any catalyst, solvent, water, acid, oil, or other
additive that physically or chemically interacts with blood,
bone, or tissue.

(iii) Materials. For purposes of this exemption, "materi-
als" means any item of tangible personal property including,
but not limited to, bags, packs, collecting sets, filtering mate-
rials, testing reagents, antisera, and refrigerants used or con-
sumed in performing research on, procuring, testing, process-
ing, storing, packaging, distributing, or using blood, bone, or
tissue.

(iv) Research. For purposes of this exemption,
"research" means basic and applied research that has as its
objective the design, development, refinement, testing, mar-
keting, or commercialization of a product, service, or pro-
cess.

(d) Sales of medical supplies, chemicals, or materials
to organ procurement organizations. RCW 82.08.02807
and 82.12.02749 provides, respectively, retail sales tax and
use tax exemptions for sales of medical supplies, chemicals,
or materials to organ procurement organizations exempt
under RCW 82.04.326 ((are-exemptfromretail-sales-and-use
taxes— REW-82.08-02807and-8212:62749)). These exemp-
tions do not apply to the sale of construction materials, office
equipment, building equipment, administrative supplies, or
vehicles.

(11) Buyer's responsibility to remit deferred sales or
use tax. If the seller does not collect retail sales tax on a retail
sale, the buyer must remit the retail sales tax (commonly
referred to as "deferred sales tax") or use tax directly to the
department unless the purchases are specifically exempt by
law. For detailed information regarding the use tax, refer to
WAC 458-20-178.

(a) How do I report deferred sales or use tax. Persons
registered with the department and required to file tax returns
should report deferred sales or use tax on their excise tax
return. As the excise tax return does not have a separate line
for reporting deferred sales tax, the buyer should report the
tax liability on the use tax line. If a deferred sales tax or use
tax liability is incurred by a person who is not required to be
registered with the department, the person must report the tax
on a "Consumer Use Tax Return" and remit the appropriate
tax to the department.

(b) Where can I obtain a Consumer Use Tax Return?
The Consumer Use Tax Return may be obtained from the
department's web site at dor.wa.gov, or by calling the depart-
ment's telephone information center at 1-800-647-7706.

WSR 15-17-115
EXPEDITED RULES
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed August 19, 2015, 8:21 a.m.]

Title of Rule and Other Identifying Information: Chapter
463-60 WAC, Applications for site certification, WAC 463-
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60-540; and chapter 463-76 WAC, Regulations for compli-
ance with NPDES program, WAC 463-76-005, 463-76-010,
and 463-76-025.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Stephen Posner, Energy
Facility Site Evaluation Council (EFSEC), P.O. Box 43172,
Olympia, WA 98504-3172, AND RECEIVED BY October
19, 2015.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to clarify existing language in the two
above cited WAC chapters. The proposed rule revisions will
not substantively change the existing rules.

Reasons Supporting Proposal: The proposed revisions
will clarify EFSEC issuance of coverages under ecology-
issued NPDES general permits, authorized by RCW
90.48.160, 90.48.262(2), and 80.50.040. EFSEC issuance of
coverages under ecology-issued NPDES general permits
implements the legislative directive to adopt rules which will
provide maximum coordination and avoid duplication
between the two agencies with respect to permits. RCW
90.48.262(2). In addition, the documents an applicant must
file as part of a site certification application for certain permit
coverage is clarified.

Statutory Authority for Adoption: RCW 90.48.262(2).

Statute Being Implemented: RCW 80.50.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: EFSEC, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Jim LaSpina, EFSEC,
Olympia, Washington, (360) 664-1362.

August 19, 2015
Stephen Posner
Manager

NEW SECTION

WAC 463-60-540 Other permit applications. The
application for site certification shall include:

(1) A completed joint aquatic resource permit applica-
tion (JARPA) for any proposed activities that would require
the issuance of a water quality certification under section 401
of the Federal Water Pollution Control Act, or would other-
wise require the issuance of a hydraulic permit approval;

(2) A notice of intent to be covered under a statewide
general permit for sand and gravel promulgated by ecology;
and

(3) A notice of intent to be covered under other permits
that are otherwise issued by state agencies.
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AMENDATORY SECTION (Amending WSR 04-23-003,
filed 11/4/04, effective 11/11/04)

WAC 463-76-005 Purpose. (1) This chapter establishes
regulations specifying procedures and other rules which will
be utilized by the council in implementing section 402 of the
Federal Water Pollution Control Act, as amended, 33 U.S.C.
1251 et seq.

(2) The purpose of these regulations is to establish a state
((indtvidual)) permit program, applicable to the discharge of
pollutants and other wastes and materials to the surface
waters of the state, which complies with the requirements of
chapters 80.50 and 90.48 RCW, EPA, and applicable state
laws and regulations through the issuance of individual per-
mits or coverage under storm water general permits promul-
gated by the department of ecology.

(3) These regulations apply to:

(a) Any energy facility for which a certification agree-
ment has been executed pursuant to chapter 80.50 RCW et
seq.; and

(b) Any energy facility for which an application has been
filed with the council for certification pursuant to chapter
80.50 RCW et seq.

(4) The authority for these regulations is based upon
RCW 80.50.040(1), chapter 90.48 RCW, chapter 155, Laws
of 1973, and the act.

AMENDATORY SECTION (Amending WSR 04-21-013,
filed 10/11/04, effective 11/11/04)

WAC 463-76-010 Definitions. As used in this chapter,
the following terms shall have the meanings indicated below:

(1) "Act" means the Federal Water Pollution Control Act
(FWPCA) as amended, (33 U.S.C. 1251, et seq.).

(2) "Administrator" means the administrator of the
United States Environmental Protection Agency.

(3) "Applicable water quality standards" means all water
quality standards of the state of Washington to which a dis-
charge is subject under state and federal law((;)) including,
but not limited to, those which are codified in chapters 173-
200, 173-201A, and 173-204 WAC, and 40 C.F.R. 131.36.

(4) "Applicant" shall mean any person who has applied
for an NPDES permit pursuant to this chapter.

(5) "Certification agreement" means that binding site
certification agreement executed between an applicant under
chapter 80.50 RCW and the state, and shall contain the con-
ditions set forth in the NPDES permit to be met prior to or
concurrent with the construction or operation of any energy
facility coming under chapter 80.50 RCW.

(6) "Chair" means the chairman of the energy facility site
evaluation council.

(7) "Contiguous zone" means the entire zone established
or to be established by the United States under Article 24 of
the Convention of the Territorial Sea and the Contiguous
Zone.

(8) "Council" means the Washington state energy facility
site evaluation council.

(9) "Council manager" means the individual holding the
position of manager of the council.

(10) "Discharge of pollutant" and the term "discharge of
pollutants" each mean:
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(a) Any addition of any pollutant or combination of pol-
lutants to surface waters of the state from any point source;

(b) Any addition of any pollutant or combination of pol-
lutants to the waters of the contiguous zone or the ocean from
any point source.

(11) "Domestic wastewater" means water carrying
human wastes, including kitchen, bath, and laundry wastes
from residences, buildings, industrial establishments or other
places, together with such groundwater infiltration or surface
waters as may be present.

(12) "Domestic wastewater facility" means all structures,
equipment, or processes required to collect, carry away, treat,
reclaim, or dispose of domestic wastewater together with
such industrial waste as may be present. In case of subsurface
sewage treatment and disposal, the term is restricted to mean
those facilities treating and disposing of domestic wastewater
only from a septic tank with subsurface sewage treatment and
disposal and an ultimate design capacity exceeding fourteen
thousand five hundred gallons per day at any common point.

(13) "Ecology" means the Washington state department
of ecology.

(14) "Effluent limitations" means any restriction estab-
lished by the state of Washington or the administrator on
quantities, rates and concentrations of chemical, physical,
biological and other constituents which are discharged from
point sources into surface waters, the waters of the state,
including schedules of compliance.

(15) "Energy facility" means any energy facility, as
defined in RCW 80.50.014.

(16) "EPA" means the United States Environmental Pro-
tection Agency.

(17) "General permit" means a permit which covers mul-
tiple dischargers within a designated geographical area, in
lieu of individual permits being issued to each discharger.

(18) "Governor" means the governor of the state of
Washington.

(19) "Municipality" means a city, town, county, district,
association, or other public body created by or pursuant to
state law and having jurisdiction over disposal of sewage,
industrial wastes, or other wastes, or an Indian tribe or an
authorized Indian tribal organization, or a designated and
approved management agency under section 208 of the Fed-
eral Water Pollution Control Act (FWPCA).

(20) "National Pollutant Discharge Elimination System
(NPDES)" means the national system for the issuance of per-
mits under section 402 of the act and includes the Washing-
ton state program (set forth in chapter 151, Laws of 1973) for
participation in said system which has been approved by the
administrator in whole pursuant to section 402 of the act.

(21) "New source" means any building, structure, facility
or installation from which there is or may be the discharge of
pollutants, the construction of which is commenced:

(a) After promulgation of standards of performance
under section 306 of the act which are applicable to such
sources; or

(b) After proposal of standards of performance in accor-
dance with section 306 of the act which are applicable to such
source, but only if the standards are promulgated in accor-
dance with section 306 within one hundred twenty days of
their proposal.
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(22) "NPDES application" means the uniform national
forms for application for a NPDES permit (including subse-
quent additions, revisions or modifications duly promulgated
by the administrator pursuant to the act) as prescribed by the
council for use in the Washington state NPDES program.

(23) "NPDES form" means any issued NPDES permit,
the NPDES application and the NPDES reporting form, and
any uniform national form developed for use in the NPDES
program as prescribed in regulations promulgated by the
administrator.

(24) "NPDES permit" means the permit incorporated in
the certification agreement issued by the council which regu-
lates the discharge of pollutants pursuant to section 402 of the
act.

(25) "NPDES program" means that program of the state
of Washington pursuant to section 402 of the act.

(26) "NPDES reporting form" or "discharge monitoring
report" means the uniform national forms (including subse-
quent additions, revisions or modifications duly promulgated
by the administrator pursuant to the act) for reporting data
and information pursuant to monitoring and other conditions
of NPDES permits.

(27) "Permit" means an authorization, license, or equiv-
alent control document issued by the council to implement
this chapter. "Permit" includes issuance of coverage under a
storm water general permit promulgated by the department of
ecology. "Permit" does not include any permit which has not
yet been the subject of final council action, such as a "draft
permit" or a "proposed permit."

(28) "Person" means an individual, corporation, partner-
ship, association, state, municipality, commission, or politi-
cal subdivision of a state, local, state, or federal government
agency, industry, firm, individual or any other entity whatso-
ever.

(29) "Point source" means any discernible, confined and
discrete conveyance, including, but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, con-
tainer, rolling stock, concentrated animal feeding operation,
landfill leachate collection system, or vessel or other floating
craft, from which pollutants are or may be discharged. This
term does not include return flows from irrigated agriculture
or agricultural storm water runoff.

(30) "Pollutant" means dredged spoil, solid waste, incin-
erator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt
and industrial, municipal, and agricultural waste discharged
into water. This term does not mean:

(a) Sewage from vessels within the meaning of section
312 of the act; or

(b) Water, gas, or other material which is injected into a
well to facilitate production of oil or gas, or water derived in
association with oil or gas production and disposed of in a
well, if the well used either to facilitate production or for dis-
posal purposes is approved by authority of the state in which
the well is located, and if such state determines that such
injection or disposal will not result in the degradation of
ground or surface water resources.

(31) "Regional administrator" means the EPA's region X
administrator.
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(32) "State" means any of the fifty states, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, the Commonwealth of the
Northern Mariana Islands, and the Trust Territory of the
Pacific Islands.

(33) "Storm water discharge associated with industrial
activity" means the discharge from any conveyance that is
used for collecting and conveying storm water and that is
directly related to manufacturing, processing or raw materials
storage areas at an industrial facility. For energy facilities, the
term includes, but is not limited to, storm water discharges
from industrial facility yards; immediate access roads and rail
lines used or traveled by carriers of raw materials, manufac-
tured products, waste material, or by-products used or created
by the facility; material handling sites; refuse sites; sites used
for the application or disposal of process waste waters (as
defined in 40 C.F.R. 401); sites used for the storage and
maintenance of material handling equipment; sites used for
residual treatment, storage, or disposal; shipping and receiv-
ing areas; manufacturing buildings; storage areas (including
tank farms) for raw materials, and intermediate and final
products; and areas where industrial activity has taken place
in the past and significant materials remain and are exposed
to storm water. For the purposes of this subsection, material
handling activities include storage, loading and unloading,
transportation, or conveyance of any raw material, intermedi-
ate product, final product, by-product or waste product. The
term excludes areas located on facility lands separate from
the facility's industrial activities, such as office buildings and
accompanying parking lots as long as the drainage from the
excluded areas is not mixed with storm water drained from
the above described areas. The following additional catego-
ries of facilities are considered to be engaging in "industrial
activity":

(a) Facilities subject to storm water effluent limitations
guidelines, new source performance standards, or toxic pol-
lutant effluent standards under 40 C.F.R. subchapter N;

(b) Facilities where construction activity includes clear-
ing, grading and excavation, except operations that result in
the disturbance of less than five acres of total land area. Con-
struction activity also includes the disturbance of less than
five acres of total land area that is a part of a larger common
plan of development or sale if the larger common plan will
ultimately disturb five acres or more.

(34) "Surface waters of the state" means all waters
defined as "waters of the United States" in 40 C.F.R. 122.2
that are within the boundaries of the state of Washington.
This includes lakes, rivers, ponds, streams, inland waters,
wetlands, ocean, bays, estuaries, sounds, and inlets.

(35) In the absence of other definitions as set forth
herein, the definitions as set forth in 40 C.F.R. 122.2 and
122.26(b) shall be used.

AMENDATORY SECTION (Amending WSR 04-23-003,
filed 11/4/04, effective 11/11/04)

WAC 463-76-025 Authorization required. No waste
materials or pollutants may be discharged from any energy
facility as defined in WAC 463-76-010 into surface waters of
the state, except as authorized pursuant to this chapter or as
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authorized by the council pursuant to its authority under
chapter 80.50 RCW for coverage under a general permit pro-
mulgated by the department of ecology. In administering this
chapter, the council will seek maximum coordination and
avoid duplication between the council and the department of
ecology pursuant to RCW 90.48.262(2).

[13]
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