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WSR 16-07-013
EXPEDITED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed March 4, 2016, 3:49 p.m.]

Title of Rule and Other Identifying Information: New
section in chapter 192-04 WAC regarding untimely filed
petitions for review (PFR). Provides that the commissioner's
review office (CRO) has jurisdiction to hold an evidentiary
hearing whether the PFR was filed late with good cause.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Juanita Myers, Employ-
ment Security Department, P.O. Box 9046, Olympia, WA
98507, AND RECEIVED BY May 24, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Currently, if a
PFR is filed late, CRO must remand the matter to the office
of administrative hearings (OAH) to conduct a short eviden-
tiary hearing on CRO's behalf as to why the PFR was late.
OAH does not take jurisdiction, it returns the hearing record
to the CRO for a decision on whether the PFR was filed late
with good cause.

The proposed rule will eliminate the need to remand the
issue of the untimely filed PFR back to OAH, and instead will
allow CRO to conduct the evidentiary hearing.

Reasons Supporting Proposal: The current process cre-
ates a significant delay in the review process as it takes many
additional weeks for OAH to schedule and conduct these evi-
dentiary hearings. Having CRO hold these hearings in-house
would eliminate these delays and greatly expedite the review
process. In addition, many other late filed PFRs that the CRO
ordinarily dismisses could get a short evidentiary hearing,
providing better access to justice to claimants.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Statute Being Implemented: RCW 50.32.075 and 50.32.-
080.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Employment security department,
governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Don Westfall, Olympia,
(360) 570-6960.

March 3, 2016
Lisa Marsh
Deputy Commissioner
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NEW SECTION

WAC 192-04-095 Untimely petition for review—
Commissioner's hearing. When a petition for review is
untimely filed the commissioner may, upon the issuance of
proper notice to all interested parties, conduct an evidentiary
hearing to determine if the petition for review was filed late
with good cause. If the evidence establishes that the petition
for review was late filed with good cause as set out in RCW
50.32.075 and WAC 192-04-090, the commissioner has
jurisdiction to review the matter under RCW 50.32.080. If
good cause for the late filed petition for review is not estab-
lished, the petition for review will be dismissed under RCW
50.32.070.

WSR 16-07-051
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 14, 2016, 10:51 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-150 (Rule 150) Optometrists, ophthalmologists, and
opticians, explains the application of B&O, retail sales, and
use taxes for the business activities of optometrists, ophthal-
mologists, and opticians.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail LeslieMu@dor.wa.gov, AND RECEIVED BY
May 23, 2016.
Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to Rule 150 to:

*  Delete outdated and past statute information;

* Reorganize the rule by moving definitions currently
found throughout the rule to the introduction subsection
(1)(©);

¢ Number examples; and

¢ Add additional rules to the list of relevant rules, and
update titles as needed.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: General updates to the
rule and removal of past statute information.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Rule is not necessitated by federal law, federal or state
court decision.
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Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1589; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 14, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-06-069,
filed 2/25/10, effective 3/28/10)

WAC 458-20-150 Optometrists, ophthalmologists,
and opticians. (1) Introduction. This ((seetienr)) rule
explains the application of Washington's business and occu-
pation (B&O), retail sales, and use taxes to the business activ-
ities of optometrists, ophthalmologists, and opticians. It
explains the tax liability resulting from the rendering of pro-
fessional services and the sale of prescription lenses, frames,
and other optical merchandise. It also discusses the retail
sales tax exemption for the sale and repair of prescription
lenses and frames, and the B&O tax deduction for prescrip-
tion drugs administered by a medical service provider.

(a) Examples. Examples found in this rule identify a

number of facts and then state a conclusion. These examples
should be used only as a general guide. The tax results of

other situations must be determined after a review of all facts
and circumstances.

(b) Other rules that may be relevant. The department
of revenue (department) has adopted other ((seetiens)) rules
dealing with the taxability of various activities relating to the
provision of health care. Readers may want to refer to the
rules in the following ((seetiens)) list for additional informa-
tion.

((f))) (1) WAC 458-20-102 Reseller permits;

(ii)) WAC 458-20-151 ((¢€))Dentists, audiologists, and
other health care providers((;))—Dental laboratories((;)) and
dental technicians((3));

() (i) WAC 458-20-168 ((€))Hospitals, nursing
homes, ((boarding-hemes)) assisted living facilities, adult
family homes and similar health care facilities((}));

((fe))) (iv) WAC 458-20-178 Use tax and the use of tan-
gible personal property;

(v) WAC 458-20-18801 (((Preseription-drugs; prosthetie

oxygen)-and
15513 .“;] >8-20 2515 (rax h.ahhtj ;f.me.]dm]'} Eﬂ;;’ hos
erganizations))) Medical substances, devices, and supplies

for humans—Drugs prescribed for human use—Medically
prescribed oxygen—Prosthetic devices—Mobility enhancing

equipment—Durable medical equipment.

(c) Definitions for the purpose of this rule are:

(1) Optical merchandise. "Optical merchandise"
includes prescription lenses, frames, springs, temples, cases,
and other items or accessories to be worn or used with lenses.
It also includes nonprescription lenses or eyeglasses.
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(ii) Prescription lens. "Prescription lens" means any
lens. including contact lens, with power or prism correction
for human vision, which has been prescribed in writing by a
physician or optometrist. The term includes all ingredients
and component parts of the lens itself, including color,

iii) Professional services. "Professional services"
includes the examination of the human eye, the examination,
identification, and treatment of any defects of the human
vision system, and the analysis of the process of vision. It

includes the use of any diagnostic instruments or devices for
the measurement of the powers or range of vision, or the

determination of the refractive powers of the eye or its func-
tions. It does not include the preparation or dispensing of
lenses or eyeglasses.

(2) Taxability of professional services. Optometrists
and ophthalmologists are subject to ((the)) service and other
activities B&O tax on their gross income from providing pro-

fes510na1 serv1ces ((Feﬁthe—pmﬁeses—e{lt-his—see&eﬂipfefes-

lenses-or-eyeglasses:))

(3) Purchases and sales of optical merchandise by
optometrists, ophthalmologists, and opticians. Purchases
of optical merchandise by optometrists, ophthalmologists,
and opticians for resale without intervening use as a con-
sumer are not subject to ((the)) retail sales tax. Thus, optom-
etrists, ophthalmologists, and opticians are not required to
pay retail sales or use tax on items which will be given to cus-
tomers as part of a sale of eyeglasses or contact lenses, such
as cleaning supplies, carrying cases, and the like. The depart-
ment considers these items to be sold along with the eye-
glasses or contact lenses. An optometrist, ophthalmologist, or
optician purchasing tangible personal property for resale
must furnish a ((resale-eertificate-forpurchases-made-before
Janvary152010;-er-a)) reseller permit ((ferpurehases-made
onor-after January152640;)) to the seller to document the
wholesale nature of the sale as provided in ((WAE458-20-
102A-(Resale-—certifieates)-and-WAC458-20-102(Reseler

after December 31,2009 they-must-bekept-enfile-by-the

2044)) WAC 458-20-102.

Sales of optical merchandise to consumers are subject to
retailing B&O tax. ((Inadditien;)) The seller must collect
retail sales tax unless the sale is specifically exempt by law.

((Forthe-purposes-of-thissection—optical-merchandise”
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netudi jor. | . leaviol ine—and
fashien-tints:))

(a) Are sales of prescription lenses and frames
((exemptfrem)) subject to retail sales tax? ((As-aresult-of

)) No, sales of pre-
scription lenses and frames for prescription lenses are exempt
from retail sales tax as prosthetic devices under RCW 82.08.-
0283.

((BeforeJuly152004;sales-ef preseriptiontenses—were

sates-tax:))

(b) Are repairs of prescription lenses and frames sub-
ject to retail sales tax? ((BeginnineJuly1-2004)) No,
charges for the repair of prescription lenses or to prescription
eyeglass frames, whether the frames are the original frames
or replacement frames, are exempt from retail sales tax as
labor and services rendered in respect to prosthetic devices

under RCW 82.08.0283. ((BefereJuly1,2004;<¢hargesfor
] i of tion ] L eal

toretatl-salestax:))

(c) Segregation of income from different sources. To
claim a retail sales tax exemption under RCW 82.08.0281 or
82.08.0283, persons providing or selling any combination of
professional services, prescription lenses, prescription eye-
glass frames, or other optical merchandise must segregate
and separately account for the income derived from each
source.

(d) Examples. ((Fhefellowingexamplesidentifyranum-
i 0
Ehst}f be tEEEIEﬁ? asag Eﬁ:“?}g““ i he mi; S”E “;lsf ;E ch
and-eireumstanees:))

(i) Example 1. Taxpayer is an optometrist who performs
eye examinations and sells prescription eyeglasses, contact
lenses, and other optical merchandise. All sales of prescrip-
tion lenses are made under written prescription. Income
attributable to the eye examinations, the sale of prescription
lenses, and the sale of other optical merchandise is segregated
in Taxpayer's books of account.

The income derived from the eye examinations is subject
to service and other activities B&O tax. The gross proceeds
of sales of the prescription lenses, eyeglass frames with pre-
scription lenses, contact lenses, and other optical merchan-
dise are subject to retailing B&O tax. The sales of prescrip-
tion lenses, eyeglass frames with prescription lenses, includ-
ing contact lenses, are exempt from retail sales tax.
((BeginningFuly 15, 2004;sales-of eyeglassframes—withpre-
seriptiontenses—are-exempt{romretatlsales—tax:)) Tax-
payer((-hewever;)) must collect retail sales tax on sales of
other optical merchandise((ineluding-eyeglassframessold
with-preseriptiontenses-before July1-2004;)) and remit the

tax to the department.
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(i) Example 2. Taxpayer is a retail drugstore that sells
preassembled "off-the-shelf" reading glasses. These eye-
glasses have lenses with power or prism correction and are
sold without a prescription. In addition, Taxpayer sells mag-
nifiers, binoculars, monoculars, and sunglasses. These items
are also sold without a prescription.

The gross proceeds of sales of these items are subject to
retailing B&O tax. In addition, Taxpayer must collect retail
sales tax on sales of these items and remit the tax to the
department. Because these items are not sold under a pre-
scription, nor are they prescribed, fitted, or furnished for the
buyer by a person licensed under the laws of this state to pre-
scribe, fit, or furnish prosthetic devices, they are not exempt
from retail sales tax under either RCW 82.08.0281 or 82.08.-
0283.

(4) Equipment and supplies used by optometrists,
ophthalmologists, and opticians. Purchases of equipment
and supplies used by optometrists, ophthalmologists, and
opticians are purchases at retail and are subject to retail sales
tax unless specifically exempt by law. If the seller does not
collect retail sales tax, the optometrist, ophthalmologist, or
optician must remit the retail sales tax (commonly referred to
as "deferred sales tax") or use tax directly to the department
unless specifically exempt by law. Deferred sales or use tax

((sheuld-be-reported-on-the buyer's-exeisetaxreturn—The
exeise-taxreturn-doesneot-have-a-separate-tine-forreperting

) hablhty
should be reported on the use tax hne of the buyer's excise tax
return. For detailed information about use tax, refer to WAC

458-20-178 (((Yse-tax))).

(a) Prescription drugs. "Prescription drugs," as defined
in RCW 82.08.0281, may be purchased without payment of
retail sales or use tax by optometrists and ophthalmologists if
all requirements for the exemption are met. For additional
information regarding prescription drugs, refer to WAC 458-
20-18801.

(b) Prescription drugs administered by the medical
service provider. ((EffeetiveOctober15206067;)) RCW
82.04.620 allows a deduction from the service and other
activities classification of the B&O tax (RCW 82.04.290(2))
for amounts received by physicians or clinics for drugs for
infusion or injection by licensed physicians or their agents for
human use pursuant to a prescription. This deduction only
applies to amounts that:

(i) Are separately stated on invoices or other billing
statements;

(i1) Do not exceed the then current federal rate; and

(iii) Are covered or required under a health care service
program subsidized by the federal or state government.

For purposes of this deduction only, amounts that "are
covered or required under a health care service program sub-
sidized by the federal or state government" include any
required drug copayments made directly from the patient to
the physician or clinic.

(A) "Federal rate" means the rate at or below which the
federal government or its agents reimburse providers for pre-
scription drugs administered to patients as provided for in the
medicare, Part B drugs average sales price information
resource as published by the United States Department of
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Health and Human Services, or any index that succeeds it.
RCW 82.04.620.

(B) The deduction is available on an "all or nothing"
basis against the total of amounts received for a specific drug
charge. If the total amount received by the physician or clinic
for a specific drug exceeds the federal reimbursement rate,
none of the total amount received qualifies for the deduction
(including any required copayment received directly from the
patient). In other words, a physician or clinic may not simply
take an "automatic" deduction equal to the federal reimburse-
ment rate for each drug.

(c) Samples. Optometrists, ophthalmologists, and opti-
cians are required to pay use tax on any samples, with the
exception of prescription drug samples, that they acquire
unless retail sales or use tax has been previously paid on these
samples.

(d) Examples. ((Fhefollewingexamplestdentifyanum-
o bed od-af . Eallof the &
and-eireumstanees:))

(1) Example 3. Taxpayer is an ophthalmologist who per-
forms eye examinations, laser surgery, and cataract surgery.
Taxpayer purchases equipment and supplies that are used in
performing these services such as surgical instruments, eye
shields, cotton swabs, sterile dressings, bandages, and gauze.
Taxpayer also ((purehased)) purchases a computer, technical
publications, and magazines by mail order and over the inter-
net.

Taxpayer is subject to retail sales tax on these purchases.
If the seller does not collect sales tax, Taxpayer is liable for
deferred sales tax or use tax and must remit the tax directly to
the department.

(i) Example 4. Taxpayer is an optometrist who per-
forms eye examinations and sells prescription eyeglasses,
contact lenses, and other optical merchandise. Taxpayer pur-
chases nonprescription saline and cleaning solutions for con-
tact lenses and carrying cases for eyeglasses and contact
lenses. The saline and cleaning solutions are consumed when
Taxpayer performs eye examinations. The eyeglass and con-
tact lens carrying cases are provided to customers at the time
they purchase eyeglasses or contact lenses.

The purchases of the eyeglass and contact lens carrying
cases are purchases for resale and are((--therefere;)) not sub-
ject to sales tax if Taxpayer provides the seller with a ((resale

eertifieate- (WALC458-20-102A ) for-sales-made-before Janu-
ary1520140;-er2)) reseller permit (((WAEC458-20-102)fer

sales-made-en-erafterJanuary1,2640)). The purchases of the
saline and cleaning solutions are((;-hewevesr;)) subject to

((the)) retail sales tax. These solutions are consumed while
providing professional services and cannot be considered to
be purchased for resale. They also do not qualify for a sales
tax exemption under RCW 82.08.0281 as prescription drugs.
If retail sales tax was not paid on the saline and cleaning solu-
tions at the time of purchase, Taxpayer must remit deferred
sales tax or use tax directly to the department.
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WSR 16-07-073
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 17, 2016, 9:22 a.m.]

Title of Rule and Other Identifying Information: As a
result of the adoption of WAC 458-20-100 Informal adminis-
trative reviews, new clarifying language concerning informal
review hearings has been added to the following rule. The
rule being amended under this proposal is WAC 458-40-670
Timber excise tax—Chipwood and small log destinations.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mark E. Bohe, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail markbohe@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
incorporates new terms used for informal review hearings
under recently adopted WAC 458-20-100 Informal adminis-
trative reviews. The rule in this proposal is having the title
"Informal administrative reviews" added for WAC 458-20-
100; and the term "appeal" changed to "review."

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: This proposal incorpo-
rates new terms used for informal review hearings under
recently adopted WAC 458-20-100 Informal administrative
reviews. These amendments add clarifying language to the
rule in this proposal.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark Bohe, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 534-1574; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 17, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 00-24-068,
filed 12/1/00, effective 1/1/01)

WAC 458-40-670 Timber excise tax—Chipwood and
small log destinations. (1) Introduction. This rule describes
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the procedure by which businesses that process chipwood,
chipwood products, and/or small logs can become approved
chipwood or small log destinations.

(2) Chipwood destinations. Businesses that process
logs to produce chips or chip products may be designated as
approved "chipwood destinations." Logs delivered to the log
yards approved as "chipwood destinations" for the purpose of
being chipped may be reported as chipwood and have the vol-
ume measured by weight.

(a) The department of revenue will maintain a current list
of approved chipwood destinations. This list will be updated
as necessary and will be formally reviewed by the department
of revenue at least twice a year. A list of approved chipwood
destinations is available from the forest tax section of the
department of revenue.

(b) A log processor in the business of processing logs to
produce chips or chip products that has not been designated
as an approved destination may file an application to be listed
as an approved chipwood destination. The application should
be submitted to the Department of Revenue, Forest Tax Sec-
tion, P. O. Box 47472, Olympia, Washington 98504-7472.
To qualify as an approved destination, not less than ninety
percent of the weight volume of logs delivered to and pur-
chased by the log processor for chipping at a specified log
yard or location must be processed to produce chips or chip
products.

(¢) Any applicant seeking administrative review of the
department of revenue's decision made under (b) of this sub-
section may ((appeat)) seek review of the decision in accor-
dance with WAC 458-20-100 (((Appeals;smal-elaims—and
settlements)) Informal administrative reviews).

(3) Logs chipped in the woods. Logs chipped in the
woods may also be reported as chipwood. Volume must be
measured in net weight of green chips.

(4) Other chipwood processing locations. Logs pro-
cessed at locations other than those listed on the approved list
of chipwood destinations maintained by the department of
revenue and other than as provided in subsection (3) of this
rule may be reported as chipwood volume when scaled as
utility grade logs, based on log scaling or upon approved
sample log scaling methods.

If a harvester reports chipwood volume that was deliv-
ered to a location that is not listed as an approved chipwood
destination and there has been no log scaling or approved
sample log scaling, the chipwood volume so reported will be
converted by the department of revenue to the appropriate
sawlog volume in accordance with WAC 458-40-680 for pur-
poses of timber excise taxation.

(5) Small log destinations. Businesses that process
small logs as defined in WAC 458-40-610 may be designated
as approved "small log destinations."

(a) The department of revenue will maintain a current list
of approved small log destinations. This list will be updated
as necessary and will be formally reviewed by the department
of revenue at least twice a year. A list of approved small log
destinations is available from the forest tax section of the
department of revenue.

(b) A log processor in the business of processing small
logs that has not been designated as an approved destination
may file an application to be listed as an approved small log
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destination. The application should be submitted to the
Department of Revenue, Forest Tax Section, P. O. Box
47472, Olympia, Washington 98504-7472.

(c) Any applicant seeking administrative review of the
department of revenue's decision made under (b) of this sub-
section may ((appeal)) seek review of the decision in accor-

dance with WAC 458-20-100 (((Appeals; small-elaims-and
settlements)) Informal administrative reviews).

WSR 16-07-074
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 17, 2016, 9:31 a.m.]

Title of Rule and Other Identifying Information: As a
result of the adoption of WAC 458-20-100 Informal adminis-
trative reviews, new clarifying language concerning informal
review hearings has been added to the following two rules.
The rules being amended under this proposal are WAC 458-
61A-100 and 458-61A-301.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mark E. Bohe, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail markbohe@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
incorporates new terms used for informal review hearings
under recently adopted WAC 458-20-100 Informal adminis-
trative reviews. The two rules in this proposal are having the
name "Informal administrative reviews;" added as the title
for WAC 458-20-100; and the term "appeals" changed to
"reviews." Also, the term "section" is replaced with "rule."

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: This proposal incorpo-
rates new terms used for informal review hearings under
recently adopted WAC 458-20-100 Informal administrative
reviews. These amendments add clarifying language to the
two rules in this proposal.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark Bohe, 1025 Union Avenue S.E., Suite #544, Olympia,
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WA, (360) 534-1574; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 17, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-16-106,
filed 8/3/11, effective 9/3/11)

WAC 458-61A-100 Real estate excise tax—Over-
view. (1) Introduction. Chapter 82.45 RCW imposes an
excise tax on every sale of real estate in the state of Washing-
ton. All sales of real property in this state are subject to the
real estate excise tax unless specifically exempted by chapter
82.45 RCW and these rules. The general provisions for the
administration of the state's excise taxes contained in chapter
82.32 RCW apply to the real estate excise tax, except as pro-
vided in RCW 82.45.150. This chapter provides applicable
definitions, describes procedures for payment, collection, and
reporting of the tax, explains when penalties and interest are
imposed on late payment, describes those transactions
exempted from imposition of the tax, and explains the proce-
dures for refunds and ((appeals)) reviews.

Legislation adopted in 2010. Effective May 1, 2010,
chapter 23, Laws of 2010 sp. sess. established new require-
ments regarding:

(a) Sales of real estate that result from the transfer of a
controlling interest in an entity that owns real property. See
WAC 458-61A-101.

(b) Enforcement of tax liability. See WAC 458-61A-
301.

(2) Imposition of tax.

(a) The taxes imposed are due at the time the sale occurs,
are the obligation of the seller, and, in most instances, are col-
lected by the county upon presentation of the documents of
sale for recording in the public records.

(b) If there is a sale of the controlling interest in an entity
that owns real property in this state, the tax is paid to the
department at the time the interest is transferred. See WAC
458-61A-101.

(3) Rate of tax. The rate of the tax is set forth in RCW
82.45.060. Counties, cities, and towns may impose additional
taxes on sales of real property on the same incidences, collec-
tion, and reporting methods authorized under chapter 82.45
RCW. See chapter 82.46 RCW.

(4) Nonprofit organizations. Transfers to or from an
organization exempt from ad valorem property taxes under
chapter 84.36 RCW, or from federal income tax, because of
the organization's nonprofit or charitable status are neverthe-
less subject to the real estate excise tax unless specifically
exempt under chapter 82.45 RCW or these rules.

(5) Sales in Indian country. A sale of real property
located in Indian country by an enrolled tribe or tribal mem-
ber is not subject to real estate excise tax. See WAC 458-20-
192 for complete information regarding the taxability of
transactions involving Indians and Indian country.
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AMENDATORY SECTION (Amending WSR 14-06-060,
filed 2/28/14, effective 3/31/14)

WAC 458-61A-301 Payment of tax, collection
responsibility, audit responsibility, and tax rulings. (1)
Tax imposed.

(a) The taxes imposed are due at the time the sale occurs
and are collected by the county when the documents of sale
are presented for recording or, in the case of a transfer of a
controlling interest (see WAC 458-61A-101), by the depart-
ment.

(b) The tax is imposed upon the seller. Effective May 1,
2010, the parent corporation of a wholly owned subsidiary is
the seller, if the subsidiary sells to a third party and the sub-
sidiary is dissolved before paying the tax.

(2) Payment of tax. Scope of ((seetien)) rule. This
((seetten)) rule applies to sales of real property that are evi-
denced by conveyance, deed, grant, assignment, quitclaim, or
transfer of title to real property. See WAC 458-61A-101 for
procedures pertaining to transfers or acquisitions of a con-
trolling interest in an entity owning real property in Washing-
ton.

(3) County as agent for state. Real estate excise tax is
paid to and collected by the agent of the county where the
property is located (unless the transaction involves the trans-
fer of a controlling interest, in which case the tax is paid to the
department).

(4) Computation of tax. The tax is computed by multi-
plying the combined state and local tax rates in effect at the
time of sale by the selling price. A current list of the current
state and local real estate excise tax rates is available on the
department's web site at dor.wa.gov. This information is also
available by contacting the county where the property is
located.

(5) Evidence of payment. The county agent stamps the
instrument of conveyance or sale prior to its recording as evi-
dence that the tax has been paid or that an exemption from the
tax was claimed. In the case of a used mobile home, the real
estate excise tax affidavit is stamped as evidence of payment
or a claimed exemption. The stamp references the affidavit
number, date, and payment of or exemption from tax, and
identifies the person stamping the instrument or affidavit.

(6) Compliance with property tax statutes. The county
agent will not stamp the instrument of conveyance or sale or
affidavit if:

(a) A continuance of use has been applied for but not
approved by the county assessor under chapter 84.33 or 84.34
RCW,; or

(b) Compensating or additional tax is due but has not
been paid as required by RCW 84.33.086, 84.33.140 (5)(c),
84.34.108 (1)(c), 84.36.812, or 84.26.080.

(7) Prerequisites to recording. The county auditor will
not file or record the instrument of conveyance or sale until
all taxes due under this ((seetier)) rule have been paid or the
transfer is determined to be exempt from tax as indicated by
a stamped document.

(8) Evidence of lien satisfaction. A receipt issued by the
county agent for payment of the tax may be used as evidence
of satisfaction of a lien imposed under RCW 82.45.070.

(9) Audit authority. All transactions are subject to audit
by the department. The department will audit transactions to
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confirm the proper amount of tax was paid and that any claim
for exemption is valid. Failure to provide documentation to
the department as requested may result in denial of any
exemptions claimed and the assessment of additional tax.

(10) Tax assessments.

(a) If the department discovers an underpayment of tax
due, it will notify the taxpayer and assess the additional tax
due, together with all applicable interest and penalties. The
assessment notice will identify the additional tax due and
explain the reason for the assessment.

(b) Persons receiving an assessment must respond within
thirty days from the date the assessment was mailed. Failure
to respond may result in the assessment of additional penal-
ties and interest and enforcement for collection of the defi-
cient tax under the administrative provisions of chapters
82.32 and 82.45 RCW.

(11) Tax rulings. Any person may request a written
opinion from the department regarding their real estate excise
tax liability pertaining to a proposed transfer of real property
or a proposed transfer or acquisition of the controlling inter-
est in an entity with an interest in real property. The request
should include sufficient facts about the transaction to enable
the department to ascertain the proper tax liability. The
department will advise the taxpayer in writing of its opinion.
The opinion is binding upon both the taxpayer and the depart-
ment under the facts presented in accordance with WAC 458-
20-100 (Informal administrative reviews). To request a rul-
ing, use the form available at the department's web site at
dor.wa.gov.

(12) Refunds.

(a) Introduction. Under certain circumstances, taxpay-
ers (or their authorized representatives) may request a refund
of real estate excise tax paid. The request must be filed within
four years of the date of sale, and must be accompanied by
supporting documents.

(b) Claims for refunds. Any person having paid the real
estate excise tax in error may apply for a refund of the amount
overpaid by submitting a completed refund request form.

(c) Forms and documentation. Refund request forms
are available from the department or the county. The com-
pleted form along with supporting documentation is submit-
ted to the county office where the tax was originally paid. If
the tax was originally paid directly to the department, you
may apply for a refund using the forms and procedures pro-
vided at the department's web site at dor.wa.gov.

(d) Circumstances under which refunds are autho-
rized. The authority to issue a refund under this chapter is
limited to the following circumstances:

(i) Real estate excise tax was paid on the transfer back to
the seller in a transaction that is completely rescinded (as
defined in WAC 458-61A-209);

(i1) Real estate excise tax was paid on the transfer back to
the seller on a sale rescinded by court order. The county trea-
surer must attach a copy of the court decision to the depart-
ment's affidavit copy (see also WAC 458-61A-208, Deeds in
lieu of foreclosure);

(iii) Real estate excise tax was paid on the initial transfer
recorded in error by an escrow agent before the closing date,
provided that the property is conveyed back to the seller;
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(iv) Real estate excise tax was paid on the transfer back
to the seller in accordance with (d)(iii) of this subsection;

(v) Real estate excise tax was paid on the initial transfer
recorded before a purchaser assumes an outstanding loan that
represents the only consideration paid for the property, pro-
vided:

(A) The purchaser is unable to assume the loan; and

(B) The property is conveyed back to the seller. The
refund is allowed because there is a failure of the consider-
ation;

(vi) The transfer back to the seller in (d)(v) of this sub-
section;

(vii) Double payment of the tax;

(viii) Overpayment of the tax through error of computa-
tion; or

(ix) Real estate excise tax paid when the taxpayer was
entitled to claim a valid exemption from the tax but failed to
do so at the time of transfer.

(e) Responsibilities of county.

(1) Request for refund made prior to disposition of
proceeds. If the taxpayer submits a valid refund request to
the county before the county treasurer has remitted the tax to
the state treasurer, the county may void the receipted affidavit
copies and issue the refund directly. The county will then
submit a copy of the initial affidavit, together with a copy of
the refund request, to the department. If, after reviewing the
request for refund and supporting documentation, the county
is unable to determine the validity of the request, the county
will send the request, a copy of the affidavit, and all support-
ing documentation to the department for determination. If the
county denies the request for refund, in whole or in part, the
taxpayer may ((appeal)) seek review in writing to the depart-
ment's miscellaneous tax section within thirty days of the
county's denial.

(i1) Request for refund made after disposition of pro-
ceeds. If the taxpayer submits the refund request after the
county treasurer has remitted the tax to the state treasurer, the
county will verify the information in the request and forward
it to the department with a copy of the affidavit and any other
supporting documents provided by the taxpayer. The county
or the department may request additional documentation to
determine whether the taxpayer qualifies for a refund.

WSR 16-07-078
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 17, 2016, 9:43 a.m.]

Title of Rule and Other Identifying Information: As a
result of the adoption of WAC 458-20-100 Informal adminis-
trative reviews, new clarifying language concerning informal
review hearings has been added to the following eight rules.
The rules being amended under this proposal are WAC 458-
20-17802, 458-20-19301, 458-20-217, 458-20-229, 458-20-
240, 458-20-24001A, 458-20-24003, and 458-20-255.
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NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mark E. Bohe, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail markbohe@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
incorporates new terms used for informal review hearings
under recently adopted WAC 458-20-100 Informal adminis-
trative reviews. The eight rules in this proposal are having the
terms "Appeals Division" changed to "Administrative
Review and Hearings Division;" and "appeal" changed to
"review." Also, the term "section" is replaced with "rule."

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: This proposal incorpo-
rates new terms used for informal review hearings under
recently adopted WAC 458-20-100 Informal administrative
reviews. These amendments add clarifying language to the
eight rules in this proposal.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark Bohe, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 534-1574; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 17,2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-21-104,
filed 10/15/14, effective 12/14/14)

WAC 458-20-17802 Collection of use tax by county
auditors and department of licensing—Measure of tax.
(1) Introduction. The department of revenue (department)
has authorized county auditors and the department of licens-
ing to collect the use tax imposed by chapter 82.12 RCW
when a person applies to transfer the certificate of title of a
vehicle acquired without the payment of sales tax. See RCW
82.12.045. This rule explains how county auditors, their sub-
agents, and the department of licensing determine the mea-
sure of the use tax. This rule does not relieve a seller regis-
tered with the department of the statutory requirement to col-
lect sales tax when selling tangible personal property,
including vehicles. RCW 82.08.020 and 82.08.0251. The use
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tax reporting responsibilities of Washington residents in
other situations and the general nature of the use tax are
addressed in WAC 458-20-178 (Use tax). The application of
tax to vehicles acquired by Indians and Indian tribes is dis-
cussed in WAC 458-20-192 (Indians—Indian country).

Vehicle licensing locations and information about vehi-
cle titles and registration are available from the department of
licensing on their web site at: dol.wa.gov. This information is
also available by contacting the local county auditor's office
listed in the government pages of a telephone directory.

(2) What is use tax based on? For purposes of comput-
ing the amount of use tax due, the value of the article used is
the measure of tax. The value of the article used is generally
the purchase price. If the purchase price does not represent
the true value of the article used, the value must be deter-
mined as nearly as possible according to the retail selling
price at place of use of similar vehicles of like quality and
character. RCW 82.12.010.

(3) Use of automated system to verify measure of tax.
When a person applies to transfer the certificate of title of a
vehicle, county auditors, their subagents, or the department of
licensing must verify that the purchase price represents the
true value. In doing so, county auditors, their subagents, or
the department of licensing compare the vehicle's purchase
price to the average retail value of comparable vehicles using
an automated valuing system. The automated valuing system
identifies the average retail value using a data base that is
provided by a regional industry standard source specializing
in providing valuation services to local, state, and federal
governments, and the private sector.

In limited situations, the automated valuing system's
data base may not provide the average retail value for a vehi-
cle. For example, the automated valuing system's data base
does not provide average retail value information for collect-
ible vehicles or vehicles that are over twenty years of age. In
the absence of an average retail value, county auditors, their
subagents, or the department of licensing will determine the
true value as nearly as possible according to the retail selling
price at place of use of similar vehicles of like character and
quality. To assist in this process, the department of revenue
and the department of licensing may approve the use of alter-
native valuing authorities as necessary.

(4) What happens when the purchase price is pre-
sumed to represent the true value? County auditors, their
subagents, or the department of licensing will use the pur-
chase price to compute the amount of use tax due when the
purchase price represents the vehicle's true value. County
auditors, their subagents, or department of licensing will pre-
sume the purchase price represents the vehicle's true value if
one of the following conditions is met:

(a) The vehicle's average retail value, as provided by the
automated valuing system, is less than $5,000.

For example, a person buys a vehicle for $2,800. The
automated valuing system indicates that the vehicle's average
retail value is $4,900. The purchase price is presumed to rep-
resent the vehicle's true value because the average retail value
is less than $5,000.

(b) The vehicle's purchase price is not more than $2,000
below the average retail value as provided by the automated
valuing system.
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For example, a person buys a used vehicle for $10,000.
The automated valuing system indicates the vehicle's average
retail value is $11,500. When compared to the average retail
value, the purchase price is not more than $2,000 below the
average retail value. Consequently, the purchase price is pre-
sumed to represent the vehicle's true value.

(5) What happens when the purchase price is not pre-
sumed to represent the true value? If the vehicle's purchase
price is not presumed to be the true value as explained in sub-
section (4) of this rule, a person may remit use tax based on
the average retail value as indicated by the automated valuing
system or substantiate the true value of the vehicle using any
one of the following methods.

(a) Industry-accepted pricing guide. A person apply-
ing to transfer a certificate of title may provide the county
auditor, a subagent, or the department of licensing with doc-
umentation from one of the various industry-accepted pricing
guides. The value from the industry-accepted pricing guide
must represent the retail value of a similarly equipped vehicle
of the same make, model, and year in a comparable condi-
tion. The purchase price is presumed to represent the vehi-
cle's true value if the purchase price is not more than $2,000
below the retail value.

For example, a person buys a vehicle for $3,500. The
automated valuing system indicates that the vehicle's average
retail value is $5,700. An industry-accepted pricing guide
shows that the retail value of a similarly-equipped vehicle in
a comparable condition of the same make, model, and year is
$5,000. When compared to the retail value established by the
industry-accepted pricing guide, the purchase price is not
more than $2,000 below the retail value. Consequently, the
purchase price is presumed to represent the vehicle's true
value.

(b) Declaration of buyer and seller. A person applying
to transfer a certificate of title may provide to the county
auditor, a subagent, or the department of licensing a Declara-
tion of Buyer and Seller Regarding Value of Used Vehicle
Sale (REV 32 2501) to substantiate that the purchase price is
the true value of the vehicle. The declaration must be signed
by both the buyer and the seller and must certify to the pur-
chase price and the vehicle's condition under penalty of per-
jury. The department may review a declaration and assess
additional tax, interest, and penalties. A person may
((appeat)) seek review of an assessment to the department as
provided in WAC 458-20-100 (((Appeals)) Informal admin-
istrative reviews).

The declaration is available on the department's web site
at dor.wa.gov. It is also available at all vehicle licensing loca-
tions, department's field offices, or by writing:

Department of Revenue
Taxpayer Services

P.O. Box 47478

Olympia, WA 98504-7478

(c) Written appraisal. A person applying to transfer a
certificate of title may present to the county auditor, a sub-
agent, or the department of licensing a written appraisal from
an automobile dealer, insurance or other vehicle appraiser to
substantiate the true value of the vehicle. If an automobile
dealer performs the appraisal, the dealer must be currently
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licensed with the department of ((}eensing's)) licensing
dealer services division or be a licensed vehicle dealer in

another jurisdiction.

The written appraisal must appear on company statio-
nery or have the business card attached and include the vehi-
cle description, including the vehicle make, model, and iden-
tification number (VIN). The person performing the appraisal
must certify that the stated value represents the retail selling
price of a similarly equipped vehicle of the same make,
model, and year in a comparable condition. The department
may review an appraisal and assess additional tax, interest,
and penalties. A person may ((appeal)) seek review of an
assessment to the department as provided in WAC 458-20-
100 (((Appeats)) Informal administrative reviews).

(d) Declaration of use tax. A person applying to transfer
a certificate of title may present to the county auditor, a sub-
agent, or the department of licensing a Declaration of Use
Tax (REV 32 2486¢) to substantiate the true value of the
vehicle. An authorized employee of the department must
complete the declaration. Determining the true value may
require a visual inspection that is not available at all depart-
ment locations.

(e) Repair estimate. A person applying to transfer a cer-
tificate of title may present to the county auditor, a subagent,
or the department of licensing a written repair estimate, pre-
pared by an auto repair or auto body repair business. This
estimate will then be used to assist with determining the true
value of the vehicle. The written estimate must appear on
company stationery or have the business card attached. In
addition, the written estimate must include the vehicle
description, including the vehicle make, model, and identifi-
cation number (VIN), and an itemized list of repairs. The
department may review an appraisal and assess additional
tax, interest, and penalties. A person may ((appeal)) seek
review of an assessment to the department as provided in
WAC 458-20-100 (((Appeals)) Informal administrative
reviews).

The purchase price is presumed to represent the true
value if the total of the purchase price and the repair estimate
is not more than $2,000 below the average retail value. For
example, a person purchases a vehicle with extensive bumper
damage for $1,700. The automated valuing system indicates
that the vehicle's average retail value is $6,000. An estimate
from an auto body repair business indicates a cost of $2,500
to repair the bumper damage. The purchase price is presumed
to represent the vehicle's true value because when the total of
the purchase price and the repair estimate ($1,700 + $2,500 =
$4,200) is compared to the average retail value, the total is
not more than $2,000 below the average retail value ($6,000).

AMENDATORY SECTION (Amending WSR 87-23-008,
filed 11/6/87)

WAC 458-20-19301 Multiple activities tax credits.
(1) Introduction. Under the provisions of RCW 82.04.440 as
amended effective August 12, 1987, Washington state's busi-
ness and occupation taxes imposed under chapter 82.04 RCW
were adjusted to achieve constitutional equality in the tax
treatment of persons engaged in intrastate commerce (within
this state only) and interstate commerce (between Washing-
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ton and other states). The business and occupation tax system
taxes the privilege of engaging in specified business activities
based upon "gross proceeds of sales" (RCW 82.04.070) and
the "value of products" (RCW 82.04.450) produced in this
state. In order to maintain the integrity of this taxing system,
to eliminate the possibility of discrimination between taxpay-
ers, and to provide equal and uniform treatment of persons
engaged in extracting, manufacturing, and/or selling activi-
ties regardless of where performed, a statutory system of
internal and external tax credits was adopted, effective
August 12, 1987. This tax credits system replaces the multi-
ple activities exemption which, formerly, assured that the
gross receipts tax would be paid only once by persons
engaged in more than one taxable activity in this state in con-
nection with the same end products. Unlike the multiple
activities exemption which only prevented multiple taxation
from within this state, the credits of the new system apply for
gross receipts taxes paid to other taxing jurisdictions outside
this state as well.

(2) Definitions. For purposes of this ((seetion)) rule the
following terms will apply.

(a) "Credits" means the multiple activities tax credit(s)
authorized under this statutory system also referred to as
MATC.

(b) "Gross receipts tax" means a tax:

(i) Which is imposed on or measured by the gross vol-
ume of business, in terms of gross receipts or in other terms,
and in the determination of which the deductions allowed
would not constitute the tax an income tax or value added tax;
and

(i1)) Which is not, pursuant to law or custom, separately
stated from the selling price.

(c) "Extracting tax" means a gross receipts tax imposed
on the act or privilege of engaging in business as an extractor,
and includes the tax imposed by RCW 82.04.230 (tax on
extractors) and similar gross receipts taxes paid to other
states.

(d) "Manufacturing tax" means a gross receipts tax
imposed on the act or privilege of engaging in business as a
manufacturer, and includes:

(i) The taxes imposed in RCW 82.04.240 (tax on manu-
facturers) and subsections (2) through (5) and (7) of RCW
82.04.260 (tax on special manufacturing activities) and

(i1) Similar gross receipts taxes paid to other states.

The term "manufacturing tax," by nature, includes a
gross receipts tax upon the combination of printing and pub-
lishing activities when performed by the same person.

(e) "Selling tax" means a gross receipts tax imposed on
the act or privilege of engaging in business as a wholesaler or
retailer of tangible personal property in this state or any other
state. The term "selling" has its common and ordinary mean-
ing and includes the acts of making either wholesale sales or
retail sales or both.

(f) "State" means:

(1) The state of Washington,

(i) A state of the United States other than Washington or
any political subdivision of such other state,

(ii1) The District of Columbia,

(iv) Territories and possessions of the United States, and

(v) Any foreign country or political subdivision thereof.
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(g) "Taxes paid" means taxes legally imposed and actu-
ally paid in terms of money, credits, or other emoluments to a
taxing authority of any "state." The term does not include
taxes for which liability for payment has accrued but for
which payment has not actually been made. This term also
includes business and occupation taxes being paid to Wash-
ington state together with the same combined excise tax
return upon which MATC are taken.

(h) "Business," "manufacturer," "extractor," and other
terms expressly defined in RCW 82.04.020 through 82.04.-
212 have the meanings given in those statutory sections
regardless of how the terms may be used for other states' tax-
ing purposes.

(3) Scope of credits. This integrated tax credits system is
intended to assure that gross receipts from sales or the value
of products determined by such gross receipts are taxed only
one time, whether the activities occur entirely within this
state or both within and outside this state. External tax credits
arise when activities are taxed in this state and similar activi-
ties with respect to the same products produced and sold are
also subject to similar taxes outside this state. There are five
ways in which external tax credits may arise because of taxes
paid in other states.

(a) Products or ingredients are extracted (taken from the
ground) in this state and are manufactured or sold and deliv-
ered in another state which imposes a gross receipts tax on
the latter activity(s). The credit created by payment of the
other state's tax may be used to offset the Washington extract-
ing tax liability.

(b) Products are manufactured, in whole or in part, in this
state and sold and delivered in another state which imposes a
gross receipts tax on the selling activity. Again, payment of
the other state's tax may be taken as a credit against the
Washington manufacturing tax liability.

(c) Conversely, products or ingredients are extracted out-
side this state upon which a gross receipts tax is paid in the
state of extracting, and which are sold and delivered to buyers
here. The other state tax payment may be taken as a credit
against Washington's selling taxes.

(d) Similarly, products are manufactured, in whole or in
part, outside this state and sold and delivered to buyers here.
Any other state's gross receipts tax on manufacturing may be
taken as a credit against Washington's selling tax.

(e) Products are partly manufactured in this state and
partly in another state and are sold and delivered here or in
another state. The combination of all other states' gross
receipts taxes paid may be taken as credits against Washing-
ton's manufacturing and/or selling taxes.

Thus, the external tax credits may arise in the flow of
commerce, either upstream or downstream from the taxable
activity in this state, or both. Products extracted in another
state, manufactured in Washington state, and sold and deliv-
ered in a third state may derive credits for taxes paid on both
of the out-of-state activities.

Internal tax credits arise from multiple business activi-
ties performed entirely within this state, all of which are now
subject to tax, but with the integrated credits offsetting the
liabilities so that tax is only paid once on gross receipts.
Under this system Washington extractors and manufacturers
who sell their products in this state at wholesale and/or retail
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must report the value of products or gross receipts under each
applicable tax classification. Credits may then be taken in the
amount of the extracting and/or manufacturing tax paid to
offset the selling taxes due. There are three ways in which
credits may arise because of taxes paid exclusively in this
state.

(f) Products are extracted in Washington and directly
sold in Washington. Extracting business and occupation tax
and selling business and occupation tax must both be
reported but the payment of the former is a credit against the
latter.

(g) Similarly, ingredients are extracted in Washington
and manufactured into new products in this state. The extract-
ing business and occupation tax reported and paid may be
taken as a credit against manufacturing tax reported.

(h) Products manufactured in Washington are sold in
Washington. Again, the payment of the manufacturing tax
reported may be credited against the selling tax (wholesaling
and/or retailing business and occupation tax) reported.

All of the external and internal tax credits derived from
any flow of commerce may be used, repeatedly if necessary,
to offset other tax liabilities related to the production and sale
of the same products.

(4) Eligibility for taking credits. Statutory law places the
following eligibility requirements and limitations upon the
MATC system.

(a) The amount of the credit(s), however derived, may
not exceed the Washington tax liability against which the
credit(s) may be used. Any excess of credit(s) over liability
may not be carried over or used for any purpose.

(b) The person claiming the credit(s) must be the same
person who is legally obligated to pay both the taxes which
give rise to the credit(s) and the taxes against which the credit
is claimed. The MATC is not assignable.

(c) The taxes which give rise to the credit(s) must be
actually paid before credit may be claimed against any other
tax liability. Tax liability merely accrued is not creditable.

(d) The business activity subject to tax, and against
which credit(s) is claimed, must involve the same ingredients
or product upon which the tax giving rise to the credit(s) was
paid. The credits must be product-specific.

(e) The effective date for developing and claiming
credit(s) for products manufactured in Washington state and
sold and delivered in other states which impose gross receipts
selling taxes is June 1, 1987.

(f) The effective date for developing and claiming all
credits other than those explained in subsection (¢) above, is
August 12, 1987.

(g) Persons who are engaged only in making wholesale
or retail sales of tangible personal property which they have
not extracted or manufactured are not entitled to claim
MATC. Also, persons engaged in rendering services in this
state are not so entitled, even if such services have been
defined as "retail sales" under RCW 82.04.050. (See WAC
458-20-194 for rules governing apportionment of gross
receipts from interstate services.)

(5) Other states' qualifying taxes. The law defines "gross
receipts tax" paid to other states to exclude income taxes,
value added taxes, retail sales taxes, use taxes, or other taxes
which are generally stated separately from the selling price of
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products sold. Only those taxes imposed by other states
which include gross receipts of a business activity within
their measure or base are qualified for these credit(s). The
burden rests with the person claiming any MATC for other
states' taxes paid to show that the other states' tax was a tax on
gross receipts as defined herein. Gross receipts taxes gener-
ally include:

(a) Business and occupation privileges taxes upon
extracting, manufacturing, and selling activities which are
similar to those imposed in Washington state in that the tax
measure or base is not reduced by any allocation, apportion-
ment, or other formulary method resulting in a downward
adjustment of the tax base. If costs of doing business may be
generally or routinely deducted from the tax base, the tax is
not one which is similar to Washington state's gross receipts
tax.

(b) Severance taxes measured by the selling price of the
ingredients or products severed (oil, logs, minerals, natural
products, etc.) rather than measured by costs of production,
stumpage values, the volume or number of units produced, or
some other formulary tax base.

(c) Business franchise or licensing taxes measured by the
gross volume of business in terms of gross receipts or other
financial terms rather than units of production or the volume
of units sold.

Other states' tax payments claimed for MATC must be
identifiable with the same ingredients or products which
incurred tax liability in Washington state, i.e., they must be
product specific.

(d) The department will periodically publish an excise
tax bulletin listing current taxes in other jurisdictions which
are either qualified or disqualified for credit under the MATC
system.

(6) Deductions in combination with MATC. Effective
August 12, 1987, with the enactment of the MATC system,
the liability for actual payment of tax by persons who extract,
manufacture, and sell products in this state was shifted from
the selling activity (wholesaling or retailing) to the produc-
tion activity (extracting and/or manufacturing). As explained,
the payment of the production taxes may now be credited
against the liability for selling taxes on the same products.
However, the deductions from tax provided by chapter 82.04
RCW (business and occupation tax deductions) may still be
taken before tax credits are computed and used, with noted
exceptions. In order for the MATC system to result in the cor-
rect computation of tax liabilities and credit applications, the
tax deductions which may apply for any reporting period
must be taken equally against both levels of tax liability
reported, i.e., at both the production and selling levels. Fail-
ure to report tax deductions in this manner will result in over-
reporting tax due and may result in overpayment of tax. Thus,
with the exceptions noted below, tax deductions formerly
reported only against selling activities should now be
reported against production activities as well. All such deduc-
tions, the result of which is to reduce the measure of tax
reported, should be taken against both the production taxes
(extracting or manufacturing) and the selling taxes (wholesal-
ing and/or retailing) equally.
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(a) Example:

(1) A company manufactures products in Washington
which it also sells at wholesale for $5,000 and delivers to a
buyer in this state. The buyer defaults on part of the payment
and the seller incurs a $2,000 credit loss which it writes off as
a bad debt during the tax reporting period. The bad debt
deduction provided by RCW 82.04.4284 must be shown on
both the manufacturing-other line and the wholesaling-other
line of the combined excise tax return. Taking the deduction
on only one of those activities results in overreported tax lia-
bility on the $2,000 loss.

(b) Exceptions. The deductions generally provided by
RCW 82.04.4286, for interstate or foreign sales (where goods
are sold and delivered outside this state) may not be taken
against tax reported at the production level (extracting or
manufacturing). This is because the MATC system itself pro-
vides for tax credits instead of tax deductions on gross
receipts from transactions involving goods produced in this
state and sold in interstate or foreign commerce. Thus, deduc-
tions which eliminate transactions from tax reporting may be
taken only against selling taxes.

(c) Applicable deductions should be shown on the front
of the combined excise tax return (Column #3) on each appli-
cable tax classification line and detailed on the back side of
the return, as usual, before MATC is taken.

(d) It is not the intent of the MATC law to invalidate or
nullify the business and occupation tax exemption for taxable
amounts below minimum (see WAC 458-20-104). Thus any
person whose gross receipts or value of products reported
under any single tax classification with respect to the produc-
tion and sale of any product is less than the minimum taxable
amount will not incur tax liability merely because of the
requirement to report those gross receipts or value of prod-
ucts on the same product under other tax classifications as
well.

(i) Example: A person both manufactures and sells at
wholesale $2,000 worth of widgets in the first quarter of a tax
year. The requirement to report the $2,000 tax measure under
both the manufacturing-other classification and the wholesal-
ing-other classification gives the false appearance of $4,000
in gross receipts during this quarter. However, only the
amount reported under the manufacturing-other classification
need be considered to determine eligibility for the amount-
below-minimum exemption.

(7) How and when to take MATC. The credits available
under the MATC system are all to be taken on the combined
excise tax return beginning in August, 1987 and thereafter.
The return form has been modified to accommodate these
credits. Each tax return upon which MATC has been taken
must be accompanied by a completed Schedule C. This
schedule details the business activities and credits computa-
tions. The line by line instructions insure that no more or no
less credits are claimed than are authorized under the law.

(8) Consolidation of tax liabilities and credits. Under the
MATC system a person's Washington tax liability for all
activities involved in that person's production and sale of the
same ingredients or products (extracting, and/or manufactur-
ing, and/or selling) is to be reported only at the time of the
sale of such products or at the time of that person's own use
of such products for commercial or industrial consumption.
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All of the taxable activities are to be reported on that same
periodic excise tax return. Also, all external and internal tax
credits derived from the payment of any gross receipts taxes
on any of these activities are to be taken at that time. Thus,
the taxable activities and the tax credits are procedurally con-
solidated for reporting. This consolidation generally over-
comes any need to track ingredients or products from their
extraction to their sale. It also overcomes any need to report
and pay Washington tax liability during one reporting period
and to take credits against that tax liability in a different
reporting period. Thus, except as noted below, there can be
no credit carryovers or carrybacks under this system.

(a) Exception. Where different tax reporting periods are
assigned by Washington state and another state to a company
doing business both within and outside Washington state, the
other state's gross receipts tax on the same products may not
yet have been paid when the Washington tax is due for
reporting and payment. In such cases the Washington tax due
must be timely reported and paid during the period in which
the sale is made. The external credit arising later, when the
other state's tax is paid, may be taken as a credit against any
Washington business and occupation tax reported during that
later period. Thus, the limitation that the MATC must be
product-specific by being limited to the amount of Washing-
ton tax paid on the same products does not mean that the
credit(s) can only be used against precisely those same Wash-
ington taxes paid.

(i) In the situation described in subsection (a) above, if
there is not sufficient Washington business and occupation
tax due for payment in the later period, when the external tax
credit arises, to allow for utilization of the entire credit, the
amount of any overage may be carried forward and taken
against Washington taxes reported in subsequent reporting
periods until fully used.

When filing such exception returns, the full amount of
any credits should be claimed, even though that credit
amount will exceed the amount of tax liability reported for
that period. The department of revenue itself will make the
necessary adjustments and will perform the carrying over of
any excess credits into future reporting periods.

(i1) In the same situation, if the person entitled to claim
such credit overage is no longer engaged in taxable business
in this state or for any other reason does not incur sufficient
Washington business and occupation tax liability to fully uti-
lize the perfected credit overage, a tax refund will be issued.

(iii) No tax refunds, MATC carryovers, or MATC carry-
backs will be allowed under any circumstances other than
those explained above.

(b) Special circumstances may arise where it is not pos-
sible to specifically identify ingredients or products as they
move from production to sale (e.g., fungible commodities
from various sources stored in a common warehouse). In
such cases the taxpayer should seek advance approval from
the department, in writing, for tax reporting and credit taking
on a test period, formulary, or volume percentage basis, sub-
ject to audit verification.

(9) Recordkeeping requirements. Persons claiming the
MATC must keep and preserve such records and documents
as may be necessary to prove their entitlement to any credits
taken under this system (RCW 82.32.070). It is not required
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to submit copies of such proofs when credits are claimed or
together with the Schedule C detail. Rather, such records
must be kept for a period no less than five years from the date
of the tax return upon which the related tax credits are
claimed. Such records are fully subject to audit for confirma-
tion of the validity and amounts of credits taken. Records
which must be preserved by persons claiming external tax
credits include:

(a) Copies of sales contracts, or other written or memori-
alized evidence of any sales agreements, including purchase
and billing invoices showing the origin state and destination
state of products sold.

(b) Copies of shipping or other delivery documents iden-
tifying the products sold and delivered, reconcilable with the
selling documents of subsection (a) above, if appropriate.

(c) Copies of production reports, transfer orders, and
similar such documents which will reflect the intercompany
or interdepartmental movement of extracted ingredients or
manufactured products where no sale has occurred.

(d) Copies of tax returns or reports filed with other states'
taxing authorities showing the kinds and amounts of taxes
paid to such other states for which MATC is claimed.

(e) Copies of ((eaneeHed)) canceled checks or other
proofs of actual tax payment to the other state(s) giving rise
to the MATC claimed.

(f) Copies of any other state(s) taxing statutes, laws,
ordinances, and other appropriate legal authorities necessary
to establish the nature of the other states' tax as a gross
receipts tax, as defined in this ((seetion)) rule.

(g) Failure to keep and preserve proofs of entitlement to
the MATC will result in the denial of credits claimed and the
assessment of all taxes offset or reduced by such credits as
well as the additional assessment of interest and penalties as
required by law. (See RCW 82.32.050.)

(10) MATC in combination with other credits. The tax
credits authorized under this system may be taken in combi-
nation with other tax credits available under Washington law.
Such other credit programs, however, authorize credit carry-
overs from reporting period to period until the credits are
fully utilized. Thus, the MATC must be computed and used
to offset business and occupation tax liabilities during any tax
reporting period before any other program credits to which a
claimant may be entitled are claimed or applied. Failure to
compute and take the MATC before applying other available
credits may result in the loss of the other credit benefits.

(11) Superseding provisions. The MATC provisions of
this ((seetter)) rule supersede and control the provisions of
other ((seetions)) rules of chapter 458-20 WAC (other tax
rules) relating to intrastate, interstate, and foreign transac-
tions to the extent that such provisions are or appear to be
contrary or conflicting.

(12) Unique or special credit situations—((Appeals))
Reviews. The provisions of this ((seetien)) rule generally
explain the nature of the MATC system and the tax credit
qualifications, limitations, and claiming procedures. The
complexity of the integrated tax reporting and credit taking
procedures may develop situations or questions which are not
addressed herein. Such matters and requests for specialized
rulings should be submitted to the department of revenue for
prior determination before credits are claimed. Generally,
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prior determinations will be provided within sixty days after
the department receives the information necessary to make
such a ruling. Adverse rulings, tax credit denials, or tax
assessments resulting from audits or other examinations of
returns upon which the MATC is claimed may be administra-
tively ((appealed)) reviewed under the provisions of chapter
82.32 RCW and WAC 458-20-100.

AMENDATORY SECTION (Amending WSR 14-22-023,
filed 10/27/14, effective 11/27/14)

WAC 458-20-217 Lien for taxes. (1) Introduction.
This rule provides an overview of the administrative collec-
tion remedies and procedures available to the department of
revenue (department) to collect unpaid and overdue tax lia-
bilities. It discusses tax liens and the liens that apply to pro-
bate, insolvency, assignments for the benefit of creditors,
bankruptcy and public improvement contracts. The rule also
explains the personal liability of persons in control of col-
lected but unpaid sales tax. Although the department may use
judicial remedies to collect unpaid tax, most of the depart-
ment's collection actions are enforced through the adminis-
trative collection remedies discussed in this rule.

(2) Tax liens. The department is not required to obtain a
judgment in court to have a tax lien. A tax lien is created
when a warrant issued under RCW 82.32.210 is filed with a
superior court clerk who enters it into the judgment docket. A
copy of the warrant may be filed in any county in this state in
which the department believes the taxpayer has real and/or
personal property. The department is not required to give a
taxpayer notice prior to filing a tax warrant. Peters v Sjoholm,
95 Wn.2d 871, 877, 631 P.2d 937 (1981) appeal dismissed,
cert. denied 455 U.S. 914 (1982). The tax lien is an encum-
brance on property. The department may enforce a tax lien by
administrative levy, seizure or through judicial collection
remedies.

(a) Attachment of lien. The filed warrant becomes a
specific lien upon all personal property used in the conduct of
the business and a general lien against all other real and per-
sonal property owned by the taxpayer against whom the war-
rant was issued.

(1) The specific lien attaches to all goods, wares, mer-
chandise, fixtures, equipment or other personal property used
in the conduct of the business of the taxpayer. Other personal
property includes both tangible and intangible property. For
example, the specific lien attaches to business assets such as
accounts receivable, chattel paper, royalties, licenses and
franchises. The specific lien also attaches to property used in
the business which is owned by persons other than the tax-
payer who have a beneficial interest, direct or indirect, in the
operation of the business. (See subsection (3) of this rule for
what constitutes a beneficial interest.) The lien is perfected
on the date it is filed with the superior court clerk. The lien
does not attach to property used in the business that was
transferred prior to the filing of the warrant. It does attach to
all property existing at the time the warrant is filed as well as
property acquired after the filing of the warrant. No sale or
transfer of such personal property affects the lien.

Expedited



WSR 16-07-078

(i1) The general lien attaches to all real and personal non-
business property such as the taxpayer's home and nonex-
empt personal vehicles.

(b) Lien priorities. The department does not need to
levy or seize property to perfect its lien. The lien is perfected
when the warrant is filed. The tax lien is superior to liens that
vest after the warrant is filed.

(1) The lien for taxes is superior to bona fide interests of
third persons that vested prior to the filing of the warrant if
such persons have a beneficial interest in the business.

(i1) The lien for taxes is also superior to any interest of
third persons that vested prior to the warrant if the interest is
a mortgage of real or personal property or any other credit
transaction that results in the mortgagee or the holder of the
security acting as the trustee for unsecured creditors of the
taxpayer mentioned in the warrant.

(ii1) In most cases, to have a vested or perfected security
interest in personal property, the secured party must file a
UCC financing statement indicating its security interest.
RCW 62A.9-301. See RCW 62A.9-302 for the exceptions to
this general rule. The financing statement must be filed prior
to the filing of the tax warrant for the lien to be superior to the
department's lien.

(c) Period of lien. A filed tax warrant creates a lien that
is enforceable for the same period as a judgment in a civil
case that is docketed with the clerk of the superior court.
RCW 82.32.210(4). A judgment lien expires ten years from
the date of filing. RCW 4.56.310. The department may
extend the lien for an additional ten years by filing a petition
for an order extending the judgment with the clerk of the
superior court. The petition must be filed within ninety days
of the expiration of the original ten-year period. RCW
6.17.020.

(3) Persons who have a beneficial interest in a busi-
ness. A third party who receives part of the profit, a benefit,
or an advantage resulting from a contract or lease with the
business has a beneficial interest in the operation of the busi-
ness. A party whose only interest in the business is securing
the payment of debt or receiving regular rental payments on
equipment does not have a beneficial interest. Also, the mere
loaning of money by a financial institution to a business and
securing that debt with a UCC filing does not constitute a
beneficial interest in the business. Rather, a party who owns
property used by a delinquent taxpayer must also have a ben-
eficial interest in the operation of that business before the lien
will attach to the party's property. The definition of the term
"beneficial interest" for purposes of determining lien priori-
ties is not the same as the definition used for tax free transfers
described in WAC 458-20-106.

(a) Third party. A third party is simply a party other
than the taxpayer. For example, if the taxpayer is a corpora-
tion, an officer or shareholder of that corporation is a "third
party" with a beneficial interest in the operation of the busi-
ness. If the corporate insider has a security interest in prop-
erty used by the business, the tax lien will be superior even if
the corporate insider's lien was filed before the department's
lien.

(b) Beneficial interest of lessor. In some cases a lessor
or franchisor will have a beneficial interest in the leased or
franchised business. For example, an oil company that leases
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a gas station and other equipment to an operator and requires
the operator to sell its products is a third party with a benefi-
cial interest in the business. Factors which support a finding
of a beneficial interest in a business include the following:

(1) The business operator is required to pay the lessor or
franchisor a percentage of gross receipts as rent;

(1) The lessor or franchisor requires the business opera-
tor to use its trade name and restricts the type of business that
may be operated on the premises;

(iii) The lease places restrictions on advertising and
hours of operation; and/or

(iv) The lease requires the operator to sell the lessor's
products.

(c) A third party who has a beneficial interest in a busi-
ness with a filed lien is not personally liable for the amounts
owing. Instead, the amount of tax, interest and penalties as
reflected in the warrant becomes a specific lien upon the third
party's property that is used in the business.

(4) Notice and order to withhold and deliver. A tax
lien is sufficient to support the issuance of a writ of garnish-
ment authorized by chapter 6.27 RCW. RCW 82.32.210(4).
A tax lien also allows the department to issue a notice and
order to withhold and deliver. A notice and order to withhold
and deliver (order) is an administrative garnishment used by
the department to obtain property of a taxpayer from a third
party such as a bank or employer. See RCW 82.32.235. The
department may issue an order when it has reason to believe
that a party is in the possession of property that is or shall
become due, owing or belonging to any taxpayer against
whom a warrant has been filed.

(a) Service of order. The department may serve an order
to withhold and deliver to any person, or to any political sub-
division or department of the state. The order may be served
by the sheriff or deputy sheriff of the county where service is
made, by any authorized representative of the department, or
by certified mail.

(b) Requirement to answer order. A person upon
whom service has been made is required to answer the order
in writing within twenty days of service of the order. The date
of mailing or date of personal service is not included when
calculating the due date of the answer. All answers must be
true and made under oath. If an answer states that it cannot
presently be ascertained whether any property is or shall
become due, owing, or belonging to such taxpayer, the per-
son served must answer when such fact can be ascertained.
RCW 82.32.235.

(i) If the person served with an order possesses property
of the taxpayer subject to the claim of the department, the
party must deliver the property to the department or its duly
authorized representative upon demand. If the indebtedness
involved has not been finally determined, the department will
hold the property in trust to apply to the indebtedness
involved or for return without interest in accordance with the
final determination of liability or nonliability. In the alterna-
tive, the department must be furnished a satisfactory bond
conditioned upon final determination of liability. RCW
82.32.235.

(ii) If the party upon whom service has been made fails
to answer an order to withhold and deliver within the time
prescribed, the court may enter a default judgment against the
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party for the full amount claimed owing in the order plus
costs. RCW 82.32.235.

(c) Continuing levy. A notice and order to withhold and
deliver constitutes a continuing levy until released by the
department. RCW 82.32.237.

(d) Assets that may be attached. Both tangible assets,
as a vehicle, and intangible assets may be attached. Examples
of intangible assets that may be attached by an order to with-
hold and deliver include, but are not limited to, checking or
savings accounts; accounts receivable; refunds or deposits;
contract payments; wages and commissions, including
bonuses; liquor license deposits; rental income; dealer
reserve accounts held by service stations or auto dealers; and
funds held in escrow pending sale of a business. Certain
insurance proceeds are subject to attachment such as the cash
surrender value of a policy. The department may attach funds
in a joint account that are owned by the delinquent taxpayer.
Funds in a joint account with the right of survivorship are
owned by the depositors in proportion to the amount depos-
ited by each. RCW 30.22.090. The joint tenants have the bur-
den to prove the separate ownership.

(e) Assets exempt from attachment. Examples of
assets which are not attachable include Social Security, rail-
road retirement, welfare, and unemployment benefits payable
by the federal or state government.

(5) Levy upon real and/or personal property. The
department may issue an order of execution, pursuant to a
filed warrant, directing the sheriff of the county in which the
warrant was filed to levy upon and sell the real and/or per-
sonal property of the taxpayer in that county. RCW 82.32.-
220. If the department has reason to believe that a taxpayer
has personal property in the taxpayer's possession that is not
otherwise exempt from process or execution, the department
may obtain a warrant to search for and seize the property. A
search warrant is obtained from a superior or district court
judge in the county in which the property is located. See
RCW 82.32.245.

(6) Probate, insolvency, assignment for the benefit of
creditors or bankruptcy. In all of these cases or conditions,
the claim of the state for unpaid taxes and increases and pen-
alties thereon, is a lien upon all real and personal property of
the taxpayer. RCW 82.32.240. All administrators, executors,
guardians, receivers, trustees in bankruptcy, or assignees for
the benefit of creditors are required to notify the department
of such administration, receivership, or assignment within
sixty days from the date of their appointment and qualifica-
tion. In cases of insolvency, this includes the duty of the per-
son who is winding down the business to notify the depart-
ment.

(a) The state does not have to take any action to perfect
its lien. The lien attaches the date of the assignment for the
benefit of creditors or of the initiation of the probate or bank-
ruptcy. In cases of insolvency, the lien attaches at the time the
business becomes insolvent. The lien, however, does not
affect the validity or priority of any earlier lien that may have
attached in favor of the state under any other provision of the
Revenue Act.

(b) Any administrator, executor, guardian, receiver, or
assignee for the benefit of creditors who does not notify the
department as provided above is personally liable for pay-
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ment of the taxes and all increases and penalties thereon. The
personal liability is limited to the value of the property sub-
ject to administration that otherwise would have been avail-
able to pay the unpaid liability.

(c) In probate cases in which a surviving spouse or sur-
viving domestic partner is separately liable for unpaid taxes
and increases and penalties thereon, the department does not
need to file a probate claim to protect the state's interest
against the surviving spouse or surviving domestic partner.
The department may collect from the separate property of the
surviving spouse or surviving domestic partner and any
assets formerly community property or property of the
domestic partnership which become the property of the sur-
viving spouse or the surviving domestic partner. If the
deceased spouse or deceased domestic partner and/or the
community or domestic partnership also was liable for the tax
debt, the claim also could be asserted in the administration of
the estate of the deceased spouse or deceased domestic part-
ner.

(7) Lien on retained percentage of public improve-
ment contracts. Every public entity engaging a contractor
under a public improvement project of thirty-five thousand
dollars or more, shall retain five percent of the total contract
price, including all change orders, modifications, etc. This
retainage is a trust fund held for the benefit of the department
and other statutory claimants. In lieu of contract retainage,
the public entity may require a bond. All taxes, increases, and
penalties due or to become due under Title 82 RCW from a
contractor or the contractor's successors or assignees with
respect to a public improvement contract of thirty-five thou-
sand dollars or more shall be a lien upon the amount of the
retained percentage withheld by the disbursing officer under
such contract. RCW 60.28.040.

(a) Priorities. The employees of a contractor or the con-
tractor's successors or assignees who have not been paid the
prevailing wage under the public improvement contract have
a first priority lien against the bond or retainage. The depart-
ment's lien for taxes, increases, and penalties due or to
become due under such contract is prior to all other liens. The
amount of all other taxes, increases and penalties due from
the contractor is a lien upon the balance of the retained per-
centage after all other statutory lien claims have been paid.
RCW 60.28.040.

(b) Release of funds. Upon final acceptance by the pub-
lic entity or completion of the contract, the disbursing officer
shall contact the department for its consent to release the
funds. The officer cannot make any payment from the
retained percentage until the department has certified that all
taxes, increases, and penalties due have been paid or are read-
ily collectible without recourse to the state's lien on the
retained percentage. RCW 60.28.050 and 60.28.051.

(8) Personal liability for unpaid trust funds. The retail
sales tax and all spirits taxes under RCW 82.08.150 are to be
held in trust. RCW 82.08.050. As a trust fund, the retail sales
tax and spirits taxes are not to be used to pay other corporate
or personal debts.

Whenever the department has issued a warrant under
RCW 82.32.210 for the collection of unpaid retail sales tax
funds or spirits taxes funds collected and held in trust under
RCW 82.08.050 from a limited liability business entity and

Expedited



WSR 16-07-078

that entity is terminated, dissolved, abandoned, or insolvent,
RCW 82.32.145 authorizes the department to impose per-
sonal liability against any or all of the responsible individu-
als. For a responsible individual who is the current or a for-
mer chief executive or chief financial officer, personal liabil-
ity may be imposed regardless of fault or whether the
individual was or should have been aware of the unpaid retail
sales tax or spirits taxes liability. Collection authority and
procedures prescribed in chapter 82.32 RCW apply to the
collection of personal liability assessments.

(a) Responsible individual.

(i) A responsible individual includes any current or for-
mer officer, manager, member, partner, or trustee of a limited
liability business entity with an unpaid tax warrant issued by
the department.

(A) "Officer" means any officer or assistant officer of a
corporation, including the president, vice-president, secre-
tary, and treasurer.

(B) "Manager" has the same meaning as in RCW 25.15.-
005.

(C) "Member" has the same meaning as in RCW 25.15.-
005, except that the term only includes members of member-
managed limited liability companies.

(i1) "Responsible individual" also includes any current or
former employee or other individual, but only if the individ-
ual had the responsibility or duty to remit payment of the lim-
ited liability business entity's unpaid sales tax liability
reflected in a tax warrant issued by the department.

(A) A responsible individual may have "control and
supervision" of collected retail sales tax or spirits taxes or the
responsibility to report the tax under corporate bylaws, job
description, or other proper delegation of authority. The del-
egation of authority may be established by written documen-
tation or by conduct.

(B) Except for the current or a former chief executive or
chief financial officer of a limited liability business entity, a
responsible individual must have significant but not necessar-
ily exclusive control or supervision of the trust funds. Neither
a sales clerk who only collects the tax from the customer nor
an employee who only deposits the funds in the bank has sig-
nificant supervision or control of the retail sales tax or spirits
taxes. An employee who has the responsibility to collect,
account for, and deposit trust funds does have significant
supervision or control of the tax.

(C) A person is not required to be a corporate officer or
have a proprietary interest in the business to be a responsible
individual.

(D) A member of the board of directors, a shareholder, or
an officer may have trust fund liability if that person has the
authority and discretion to determine which corporate debts
should be paid and approves the payment of corporate debts
out of the collected retail sales or spirits taxes trust funds.

(E) More than one person may have personal liability for
the trust funds if the requirements for liability are present for
each person.

(iii) Whenever a limited liability business entity with an
unpaid tax warrant issued against it by the department has
one or more limited liability business entities as a member,
manager, or partner, "responsible individual" also includes
any current and former officers, members, or managers of the
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limited liability business entity or entities or of any other lim-
ited liability business entity involved directly in the manage-
ment of the limited liability business entity with an unpaid tax
warrant issued against it by the department.

(b) Chief executive or chief financial officer.

(i) For a responsible individual who is the current or a
former chief executive or chief financial officer of a limited
liability business entity, liability under this rule applies
regardless of fault or whether the individual was or should
have been aware of the unpaid retail sales tax or spirits taxes
liability of the limited liability business entity. There is no
"willfully fails to pay" requirement for chief executive offi-
cers and chief financial officers.

(i1) A responsible individual who is the current or a for-
mer chief executive or chief financial officer is liable under
this rule only for retail sales tax or spirits taxes liability
accrued during the period that he or she was the chief execu-
tive or chief financial officer. However, if the responsible
individual had the responsibility or duty to remit payment of
the limited liability business entity's retail sales tax or spirits
taxes to the department during any period of time that the per-
son was not the chief executive or chief financial officer, that
individual is also liable for retail sales tax or spirits taxes lia-
bility that became due during the period that he or she had the
duty to remit payment of the limited liability business entity's
taxes to the department but was not the chief executive or
chief financial officer.

(iii) "Chief executive" means: The president of a corpo-
ration; or for other entities or organizations other than corpo-
rations or if a corporation does not have a president as one of
its officers, the highest ranking executive manager or admin-
istrator in charge of the management of the company or orga-
nization.

(iv) "Chief financial officer" means: The treasurer of a
corporation; or for entities or organizations other than corpo-
rations or if a corporation does not have a treasurer as one of
its officers, the highest senior manager who is responsible for
overseeing the financial activities of the entire company or
organization.

(c) Other responsible individuals.

(1) For any other responsible individual, liability under
this rule applies only if he or she willfully fails to pay or to
cause to be paid to the department the retail sales tax or spirits
taxes due from the limited liability business entity.

(A) "Willfully fails to pay or to cause to be paid" means
that the failure was the result of an intentional, conscious, and
voluntary course of action. Intent to defraud or bad motive is
not required. For example, using collected retail sales tax or
spirits taxes to pay other corporate obligations is a willful
failure to pay the trust funds to the state.

(B) Depositing retail sales tax or spirits taxes funds in a
bank account knowing that the bank might use the funds to
off-set amounts owing to it is engaging in a voluntary course
of action. It is a willful failure to pay if the bank exercises its
right of set-off which results in insufficient funds to pay the
corporate retail sales tax or spirits taxes that were collected
and deposited in the account. To avoid personal liability in
such a case, the responsible individual can set aside the col-
lected retail sales tax or spirits taxes and not commingle it
with other funds that are subject to attachment or set-off.
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(C) If the failure to pay the trust funds to the state was
due to reasons beyond an individual's control, the failure to
pay is not willful. For example, if evidence is provided that
the trust funds were unknowingly stolen or embezzled by
another employee, the failure to pay is not considered willful.
To find that a failure to pay the trust funds to the state was
due to reasons beyond an individual's control, the facts must
show both that the circumstances caused the failure to pay the
tax and that the circumstances were beyond the individual's
control.

(D) If a responsible individual instructs an employee or
hires a third party to remit the collected retail sales tax or spir-
its taxes, the responsible individual is not relieved of personal
liability for the tax if the tax is not paid.

(i1) Responsible individuals other than a current or for-
mer chief executive or chief financial officer of the limited
liability business entity are liable under this rule only for
retail sales tax or spirits taxes liability that became due during
the period he or she had the responsibility or duty to remit
payment of the limited liability business entity's taxes to the
department.

(d) Limited liability business entity.

(1) A "limited liability business entity" is a type of busi-
ness entity that generally shields its owners from personal lia-
bility for the debts, obligations, and liabilities of the entity, or
a business entity that is managed or owned in whole or in part
by an entity that generally shields its owners from personal
liability for the debts, obligations, and liabilities of the entity.
Limited liability business entities include corporations, lim-
ited liability companies, limited liability partnerships, trusts,
general partnerships and joint ventures in which one or more
of the partners or parties are also limited liability business
entities, and limited partnerships in which one or more of the
general partners are also limited liability business entities.

(i1) Whenever the department has issued a warrant under
RCW 82.32.210 for the collection of unpaid retail sales tax or
spirits taxes funds collected and held in trust under RCW
82.08.050 from a limited liability business entity and that
business entity has been terminated, dissolved, or abandoned,
or is insolvent, the department may pursue collection of the
entity's unpaid state and local sales taxes, including penalties
and interest on those taxes, against any or all of the responsi-
ble individuals.

(e) Requirements for liability. In order for a responsi-
ble individual to be held personally liable for collected and
unpaid retail sales tax or spirits taxes:

(i) The tax must be the liability of a limited liability busi-
ness entity.

(i) The limited liability business entity must be termi-
nated, dissolved, abandoned, or insolvent. Insolvent means
the condition that results when the sum of the entity's debts
exceeds the fair market value of its assets. The department
may presume that an entity is insolvent if the entity refuses to
disclose to the department the nature of its assets and liabili-
ties.

(f) Extent of liability. Trust fund liability includes the
collected but unpaid retail sales tax or spirits taxes as well as
the interest and penalties due on the tax.

(g) Except for the current or a former chief executive or
chief financial officer of a limited liability business entity, an
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individual is only liable for trust funds collected during the
period he or she had the requisite control, supervision,
responsibility, or duty to remit the tax, plus interest and pen-
alties on those taxes.

(h) ((Appeat)) Review of personal liability assess-
ment. Any person who receives a personal liability assess-
ment is encouraged to request a supervisory conference if the
person disagrees with the assessment. The request for the
conference should be made to the department representative
that issued the assessment or the representative's supervisor
at the department's field office. A supervisory conference
provides an opportunity to resolve issues with the assessment
without further action. If unable to resolve the issue, the per-
son receiving the assessment is entitled to administrative and
judicial appeal procedures. RCW 82.32.145(4). See also
RCW 82.32.160, 82.32.170, 82.32.180, 82.32.190, and
82.32.200.

While encouraged to request a supervisory conference,
any person receiving a personal liability assessment may
elect to forego the supervisory conference and proceed
directly with an ((appeal)) administrative review of the
assessment. Refer to WAC 458-20-100 for information about
the department's informal administrative ((appeal-preee-
dures)) reviews, including how to timely file a petition for

((appeat)) review.

(9) Notice of lien. Under RCW 82.32.212, the depart-
ment may issue a notice of lien to secure payment of a tax
warrant issued under RCW 82.32.210. The notice of lien is an
alternative to filing a lien under RCW 82.32.210. The notice
of lien is against any real property in which the taxpayer has
an ownership interest.

(a) To file a notice of lien the amount of the tax warrant
at issue must exceed twenty-five thousand dollars. The
department must determine that issuing the notice of tax lien
would best protect the state's interest in collecting the amount
due on the warrant.

(b) The notice of tax lien is recorded with a county audi-
tor in lieu of filing a warrant with the clerk of a county supe-
rior court. A general lien authorized in RCW 82.32.210 can
be filed (or refiled) if the department determines that filing or
refiling the warrant is in the best interest of collecting the
amount due on the tax warrant, or the warrant remains unpaid
six months after the notice of lien is issued.

AMENDATORY SECTION (Amending WSR 08-14-038,
filed 6/23/08, effective 7/24/08)

WAC 458-20-229 Refunds. (1) Introduction. This
((seetten)) rule explains the procedures relating to refunds or
credits for the overpayment of taxes, penalties, or interest. It
describes the statutory time limits for refunds and the interest
rates that apply to those refunds.

References to a "refund application” in this ((seetion))
rule include a request for a credit against future tax liability as
well as a refund to the taxpayer.

Examples provided in this ((seetienr)) rule should be used
only as a general guide. The tax results of other situations
must be determined after a review of all facts and circum-
stances.
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(2) What are the time limits for a tax refund or
credit?

(a) Time limits. No refund or credit may be made for
taxes, penalties, or interest paid more than four years before
the beginning of the calendar year in which a refund applica-
tion is made or examination of records by the department is
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completed. See RCW 82.32.060. This is a nonclaim statute
rather than a statute of limitations. This means a valid appli-
cation must be filed within the statutory period, which may
not be extended or tolled, unless a waiver extending the time
for assessment has been entered into as described in (c) of
this subsection.

For example, a refund or credit may be granted for any overpayment made in a shaded year in the following chart:

Year 1 Year 2 Year 3

Year 4

Year 5 Year 6

Refund

dpp 1.l ion
15 filed ne
later than
December
31St

(b) Relation back to date paid. Because the time limits
relate to the date the taxes, penalties, or interest is paid, a
refund application can be timely even though the payment
concerned liabilities for a tax year normally outside the time
limits. For example, Taxpayer P owes $1,000 in B&O tax for
activity undertaken in December 2000. In January 2001, Tax-
payer P makes an arithmetic error and submits a payment of
$1,500 with its December 2000 tax return. In December
2005, Taxpayer P requests a refund of $500 for the overpay-
ment of taxes for the December 2000 period. This request is
timely because the overpayment occurred within the time
limits, even though the payment concerned tax liabilities
incurred (December 2000) outside the time limits.

Fact situations can be complicated. For example, Tax-
payer P pays B&O taxes in Years 1 through 4. The depart-
ment subsequently conducts an audit of Taxpayer P that
includes Years 1-4. The audit is completed in Year 5. As a
result of the audit, the department issues an assessment in
Year 5 for $50,000 in additional retail sales taxes that were
due from Years 1-4. Taxpayer P pays the assessment in full in
Year 6. In Year 10, Taxpayer P files an application requesting
a refund of B&O taxes. Taxpayer P's application is timely
because it relates to a payment (payment of the assessment in
Year 6) made no more than four years before the year in
which the application is filed. It does not matter that the taxes
relate to years outside the time limits; the actual payment
occurred within four years before the refund application. Nor
does it matter that the refund is based on an overpayment of
B&O taxes while the assessment involved retail sales taxes,
because both taxes relate to the same tax years. However, the
amount of any refund is limited to $50,000 - the amount of
the payment that occurred within the time limits.

Assume the same facts as described above. When the
department reviews Taxpayer P's refund application, it deter-
mines that the refund is valid. After reviewing the new infor-
mation, however, the department also determines that Tax-
payer P should have paid $20,000 in additional B&O taxes
during Years 1-4. Because Taxpayer P paid $30,000 more
than the amount properly due ($50,000 overpayment less

Expedited

$20,000 underpayment), the amount of the refund will be
$30,000.

(c) Waiver. Under RCW 82.32.050 or 82.32.100, a tax-
payer may agree to waive the time limits and extend the time
for the assessment of taxes, penalties and interest. If the tax-
payer executes such a waiver, the time limits for a refund or
credit are extended for the same period.

(3) How do I get a refund or credit?

(a) Departmental examination of returns. If the
department performs an examination of the taxpayer's
records and determines that the taxpayer has overpaid taxes,
penalties, or interest, the department will issue a refund or a
credit, at the taxpayer's option. In this situation, the taxpayer
does not need to apply for a refund.

(b) Taxpayer application.

(1) If a taxpayer discovers that it has overpaid taxes, pen-
alties, or interest, it may apply for a refund or credit. Refund
application forms are available from the following sources:

* The department's internet web site at http://dor.wa.gov

* By facsimile by calling Fast Fax at 360-705-6705 or
800-647-7706 (using menu options)

* By writing to:

Taxpayer Services

Washington State Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478.

The application form should be submitted to the depart-
ment at the following location:

Taxpayer Account Administration
P.O. Box 47476
Olympia, WA 98504-7476.

Taxpayers are encouraged to use the department's refund
application form to ensure that all necessary information is
provided for a timely valid application. However, while use
of the department's application form is encouraged, it is not
mandatory and any written request for refund or credit meet-
ing the requirements of this ((seetion)) rule shall constitute a
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valid application. Filing an amended return showing an over-
payment will also constitute an application for refund or
credit, provided that the taxpayer also specifically identifies
the basis for the refund or credit.

(i1) A taxpayer must submit a refund application within
the time limits described in subsection (2)(a) of this ((see-
tient)) rule. An application must contain the following five
elements:

(A) The taxpayer's name and UBI/TRA number must be
on the application.

(B) The amount of the claim must be stated. Where the
exact amount of the claim cannot be specifically ascertained
at time of filing, the taxpayer may submit an application con-
taining an estimated claim amount. Taxpayers must explain
why the amount of the claim cannot be stated with specificity
and how the estimated amount of the claim was determined.

(C) The tax type and taxable period must be on the appli-
cation.

(D) The specific basis for the claim must be on the appli-
cation. Any basis for a refund or credit not specifically iden-
tified in the initial refund application will be considered
untimely, except that an application may be refiled to add
additional bases at any time before the time limits in subsec-
tion (2) of this ((seetion)) rule expire.

(E) The signature of the taxpayer or the taxpayer's repre-
sentative must be on the application. If the taxpayer is repre-
sented, the confidential taxpayer information waiver signed
by the taxpayer specifically for that refund claim must be
received by the department by the date the substantiation
documents are first required, without regard to any exten-
sions. If the signed confidential taxpayer information waiver
for the refund claim lists the representative as an entity, every
member or employee of that entity is authorized to represent
the taxpayer. If the signed confidential taxpayer information
waiver for the refund claim lists the representative as an indi-
vidual, only that individual is authorized to represent the tax-
payer.

(iii) If the nonclaim statute has run prior to the filing of
the application, the department will deny the application and
notify the taxpayer.

(iv) If the department determines that the taxpayer is not
entitled to a refund as a matter of law, the application may be
denied without requiring substantiation. The taxpayer shall
be responsible for maintaining substantiation as may eventu-
ally be needed should taxpayer ((appeal)) seek review.

(v) The taxpayer is encouraged to file substantiation doc-
uments at the time of filing the application. However, once an
application is filed, the taxpayer must submit sufficient sub-
stantiation to support the claim for refund or credit before the
department can determine whether the claim is valid. The
department will notify the taxpayer if additional substantia-
tion is required. The taxpayer must provide the necessary
substantiation within ninety days after such notice is sent,
unless the documentation is under the control of a third party,
not affiliated with or under the control of the taxpayer, in
which case the taxpayer will have one hundred eighty days to
provide the documentation. The department may request any
other books, records, invoices or electronic equivalents and,
where appropriate, federal and state tax returns to determine
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whether to accept or deny the claimed refund and to assess an
existing deficiency.

(vi) In its discretion and upon good cause shown, the
department may extend the period for providing substantia-
tion upon its own or the taxpayer's request, which may not be
unreasonably denied.

(vii) If the department does not receive the necessary
substantiation within the applicable time period, the depart-
ment shall deny the claim for lack of adequate substantiation
and shall so notify the taxpayer. Any application denied for
lack of adequate substantiation may be filed again with addi-
tional substantiation at any time before the time limits in sub-
section (2) of this ((seetten)) rule expire. Once the depart-
ment determines that substantiation is sufficient, the depart-
ment shall process the refund claim within ninety days,
except that the department may extend the time of processing
such claim upon notice to the taxpayer and explanation of
why the claim cannot be completed within such time.

(viii) The following examples illustrate the refund appli-
cation process:

(A) A taxpayer discovers in January 2005 that its June
2004 excise tax return was prepared using incorrect figures
that overstated its sales, resulting in an overpayment of tax.
The taxpayer files an amended June 2004 tax return with the
department's taxpayer account administration division. The
department will treat the taxpayer's amended June 2004 tax
return as an application for a refund or credit of the amounts
overpaid during that tax period, except that the taxpayer must
also specifically identify the basis for the refund or credit and
provide sufficient substantiation to support the claim for
refund or credit. The taxpayer may satisfy this obligation by
submitting a completed refund application form with its
amended return or providing the additional required substan-
tiation by other means.

(B) On December 31, 2005, a taxpayer files an amended
return for the 2001 calendar year. The return includes
changed figures indicating that an overpayment occurred, but
does not provide any supporting substantiation. No written
waiver of the time limits, under subsection (2)(c) of this
((seetion)) rule, for this time period exists. The department
sends a letter notifying the taxpayer that the taxpayer's appli-
cation is not complete and substantiation must be provided
within ninety days or the application will be denied. If the
taxpayer does not provide the necessary substantiation by the
stated date, the claim will be denied and, if refiled, will not be
granted because it is then past the nonclaim limit of the stat-
ute.

(C) Taxpayer submits a refund application on December
31, 2004, claiming that taxpayer overpaid use tax in 2000 on
certain machinery and equipment obtained by the taxpayer at
that time. No substantiation is provided with the application
and no written waiver of the time limit, under subsection
(2)(c) of this ((seetion)) rule, for this taxable period exists.
The department sends a letter notifying the taxpayer that the
taxpayer's application is not complete and substantiation
must be provided within ninety days or the application will be
denied. The taxpayer does not respond by the stated date. The
claim will be denied and, if refiled, will not be granted since
it is then past the nonclaim limit of the statute.
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(D) Assume the same facts as in (b)(viii)(B) and (C) of
this subsection, except that within ninety days from the date
the department sent the letter the taxpayer submits substanti-
ation, which the department deems sufficient. The taxpayer's
claim is valid, notwithstanding that the substantiation was
provided after the nonclaim limit expired.

(E) Assume the same facts as in (b)(viii)(B) and (C) of
this subsection, except that before the ninety-day period
expires, the taxpayer requests an additional fifteen days in
which to respond, explaining why the substantiation will
require the additional time to assemble. The department
agrees to the extended deadline. If the taxpayer submits the
requested substantiation within the resulting one hundred
five-day period, the department will not deny the claim for
failure to provide timely substantiation.

(F) Assume the same facts as in (b)(iii)(B) and (C) of this
subsection, except that the taxpayer submits substantiation
within ninety days. The department reviews the substantia-
tion and finds that it is still insufficient. The department, in its
discretion, may extend the deadline and request additional
substantiation from the taxpayer or may deny the refund
claim as not substantiated.

(4) May I get a refund of retail sales tax paid in error?

(a) Refund from seller. Except as provided for in RCW
82.08.130 regarding deductions for tax paid at source, if a
buyer pays retail sales tax on a transaction that the buyer later
believes was not taxable, the buyer should request a refund or
credit directly from the seller from whom the purchase was
made. If the seller determines the tax was not due and issues
a refund or credit to the buyer, the seller may seek its own
refund from the department. It is better for a buyer to seek a
retail sales tax refund directly from the seller. This is because
the seller has the records to know if retail sales tax was col-
lected on the original sale, knows the buyer, knows the cir-
cumstances surrounding the original sale, is aware of any dis-
putes between itself and the buyer concerning the product,
and may already be aware of the circumstances as to why a
refund of sales tax is or is not appropriate. If a seller questions
whether he or she should refund sales tax to a buyer, the seller
may request advice from the department's telephone informa-
tion center at 1-800-647-7706.

(b) Refund from department. In certain situations
where the buyer has not received a refund from the seller, the
department will refund retail sales tax directly to a buyer. The
buyer must file a complete refund application as described in
subsection (3)(b) of this ((seetten)) rule and either a seller's
declaration or a buyer's declaration, under penalty of perjury,
must be provided for each seller.

(i) If the buyer is able to obtain a waiver from the seller
of the seller's right to claim the refund, the buyer should file
a seller's declaration, under penalty of perjury, with the
refund application. A seller's declaration substantiates that:

(A) Retail sales tax was collected and paid to the depart-
ment on the purchase for which a refund is sought;

(B) The seller has not refunded the retail sales tax to the
buyer or claimed a refund from the department; and

(C) The seller will not seek a refund of the sales tax from
the department.

(ii) If the seller no longer exists, the seller refuses to sign
the declaration, under penalty of perjury, or the buyer is
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unable to locate the seller, the buyer should file a buyer's dec-
laration, under penalty of perjury, with the refund applica-
tion. The buyer's declaration explains why the buyer is unable
to obtain a seller's declaration and provides information about
the seller and declares that the buyer has not obtained and
will not in the future seek a refund from the seller for that
claim.

(iii) Seller's declaration, under penalty of perjury, and
buyer's declaration, under penalty of perjury, forms are avail-
able from the following sources:

* The department's internet web site at http://dor.wa.gov

* By facsimile by calling Fast Fax at 360-705-6705 or
800-647-7706 (using menu options)

* By writing to:

Taxpayer Services

Washington State Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478.

(5) May I use statistical sampling to substantiate a
refund? Sampling will only be used when a detailed audit is
not possible. However, if your applications for refund or
credit involve voluminous documents, the preferred method
for substantiating your application is the use of statistical
sampling. Alternative methods of sampling, including but not
limited to, random sampling, time period sampling, transac-
tion sampling, and block sampling, may be used when the
department agrees that such methods are appropriate.

When using statistical sampling or an alternative method
to substantiate an application for refund or credit, the appli-
cant must contact the department prior to preparing the sam-
pling to obtain the department's approval of the sampling
plan. The sampling plan will describe the following:

* Population and sampling frame;

* Sampling unit;

* Source of the random numbers;

* Who will physically locate the sample units and how
and where they will be presented for review;

* Any special instructions to those who were involved in
reviewing the sample units;

* Special valuation guidelines to any of the sample units
selected in the sample;

* How the sample will be evaluated, including the preci-
sion and confidence levels; and

» The applicant must obtain a seller's declaration from
those sellers identified in the sample and separately certify,
under penalty of perjury, that applicant will not otherwise
request or accept a refund or credit for sales or deferred sales
tax paid to any seller or any use tax remitted during the tax-
able period covered by the audit.

Failure to contact the department before preparing the
sampling may result in the department rejecting the applica-
tion on the grounds that the results are not statistically valid.

Contact the department prior to performing a statistical
sampling at these locations:

* The department's internet web site at http://dor.wa.gov

» By facsimile by calling Fast Fax at 360-705-6705 or
800-647-7706 (using menu options)
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* By writing to:

Taxpayer Services

Washington State Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478.

(6) Is my refund final? The department may review a
refund or credit provided on the basis of a taxpayer applica-
tion without an examination by audit. If the refund or credit is
granted and the department subsequently determines that the
refund or credit exceeded the amount properly due the tax-
payer, the department may issue an assessment to recover the
excess amount. This assessment must be made within the
time limits of RCW 82.32.050.

(7) Refunds made as a result of a court decision. The
department will grant refunds or credits required by a court or
Board of Tax Appeals decision, if the decision is not under
appeal.

If the court action requires the refund or credit of retail
sales taxes, the department will not require that buyers
attempt to obtain a refund directly from the seller if it would
be unreasonable and an undue burden on the buyer. In such a
case, the department may refund the retail sales tax directly to
the buyer and may use the public media to notify persons that
they may be entitled to refunds or credits. The department
will make available special refund application forms that
buyers must use for these situations. The application will
request the appropriate information needed to identify the
buyer, item purchased, amount of sales tax to be refunded,
and the seller. The department may, at its discretion, request
additional documentation that the buyer could reasonably be
expected to retain, based on the particular circumstances and
value of the transaction. The department will approve or deny
such refund requests within ninety days after the buyer has
submitted all documentation.

(8) What interest is due on my refund? Interest is due
on a refund or credit granted to a taxpayer as provided in this
subsection.

(a) Rate for overpayments made between 1992
through 1998. For amounts overpaid by a taxpayer between
January 31, 1991 and December 31, 1998, the rate of interest
on refunds and credits is:

(1) Computed the same way as the rate provided under
(b) of this subsection minus one percent, for interest allowed
through December 31, 1998; and

(i1) Computed the same way as the rate provided under
(b) of this subsection, for interest allowed after December 31,
1998.

(b) Rate for overpayments after 1998. For amounts
overpaid by a taxpayer after December 31, 1998, the rate of
interest on refunds and credits is the average of the federal
short-term rate as defined in 26 U.S.C. Sec. 1274(d) plus two
percentage points. The rate is adjusted on the first day of Jan-
uary of each year by taking an arithmetical average to the
nearest percentage point of the federal short-term rate, com-
pounded annually, for the months of January, April and July
of the immediately preceding calendar year and October of
the previous preceding year, as published by the United
States Secretary of Treasury.
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(c) Start date for the calculation of interest. If the tax-
payer made all overpayments for each calendar year and all
reporting periods ending with the final month included in a
credit notice or refund on or before the due date of the final
return for each calendar year or the final reporting period
included in the notice or refund, interest is computed from
either:

(1) January 31st following each calendar year included in
a notice or refund; or

(i1) The last day of the month following the final month
included in a notice or refund.

If the taxpayer did not make all overpayments for each
calendar year and all reporting periods ending with the final
month included in the notice or refund, interest is computed
from the last day of the month following the date on which
payment in full of the liabilities was made for each calendar
year included in a notice or refund, and the last day of the
month following the date on which payment in full of the lia-
bilities was made if the final month included in a notice or
refund is not the end of a calendar year.

(d) Calculation of interest on credits. The department
will include interest on credit notices with the interest com-
puted to the date the taxpayer could reasonably be expected
to use the credit notice, generally the due date of the next tax
return. If a taxpayer requests that a credit notice be converted
to a refund, interest is recomputed to the date the refund (war-
rant) is issued, but not to exceed the interest that would have
been granted through the credit notice.

(9) May the department apply my refund against
other taxes I owe? The department may apply overpayments
against existing deficiencies and/or future assessments for the
same legal entity. However, if preliminary schedules have
not been issued regarding existing deficiencies or future
assessments and the taxpayer is not presently under audit, the
refund of an overpayment may not be delayed when the
department determines a refund is due. The following exam-
ples illustrate the application of overpayments against exist-
ing deficiencies:

(a) The taxpayer's records are audited for the period Year
1 through Year 4. The audit disclosed underpayments in Year
2 and overpayments in Year 4. The department will apply the
overpayments in Year 4 to the deficiencies in Year 2. The
resulting amount will indicate whether a refund or credit is
owed the taxpayer or whether the taxpayer owes additional
tax.

(b) The department has determined that the taxpayer has
overpaid its real estate excise tax. The department believes
that the taxpayer may owe additional B&O taxes, but this has
yet to be established. The department will not delay the
refund of the real estate excise tax while it schedules and per-
forms an audit for the B&O taxes.

(c) The department simultaneously performed a timber
tax audit and a B&O tax audit of a taxpayer. The audit dis-
closed underpayments of B&O tax and overpayments of tim-
ber tax. Separate assessments were issued on the same date,
one showing additional taxes due and the other overpay-
ments. The department may apply the overpayment against
the tax deficiency assessment since both the underpayment
and overpayment have been established.
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(10) How do I ((appeal)) seek review of the depart-
ment's decision? The taxpayer may ((appeal)) seek review
of the denial of: A refund claim (or any part thereof, includ-
ing tax, penalties, or interest overpayments), a request for an
extension for providing substantiation, or a request to use a
specific sampling technique. Taxpayer may ((appeal)) seck
review to either:

(a) The department as provided in WAC 458-20-100((;
Appeals;small-elaims-and-settlements)) (Informal adminis-
trative reviews); or

(b) Directly to Thurston County superior court.

(11) Application. This ((seetien)) rule applies to refund
applications or amended returns showing overpayments,
where the taxpayer has also specifically identified the basis
for the refund or credit, that are received by the department
on or after the effective date of this ((seetien)) rule.

AMENDATORY SECTION (Amending WSR 15-15-033,
filed 7/8/15, effective 8/8/15)

WAC 458-20-240 Manufacturer's new employee tax
credits—Applications filed after June 30, 2010. (1) Intro-
duction. Chapter 82.62 RCW provides business and occupa-
tion (B&O) tax credits to certain persons engaged in manu-
facturing and research and development activities. These
credits are intended to stimulate the economy by creating
employment opportunities in specific rural counties and com-
munity empowerment zones of this state. The credits are as
much as $4,000 per qualified employment position. This rule
explains the eligibility requirements and application proce-
dures for this program. It is important to note that an applica-
tion for the tax credits must be submitted to the department of
revenue (department) within ninety consecutive days after
the first qualified employment position is filled. See subsec-
tion (6) of this rule for additional information regarding this
application requirement.

(2) Who is eligible for these tax credits? Subject to cer-
tain qualifications, an applicant (person applying for a tax
credit under chapter 82.62 RCW) who is engaged in an eligi-
ble business project is entitled to the tax credits provided by
chapter 82.62 RCW.

(a) What is an eligible business project? An "eligible
business project" means:

(i) Manufacturing, commercial testing, or research and
development activities conducted by an applicant;

(i1) In an eligible area at a specific facility;

(i) Where employment increases as described under
subsection (3) of this rule; and

(iv) Does not include any portion of a business project
undertaken by a light and power business or any portion of a
business project creating employment positions outside an
eligible area.

To be considered an "eligible business project,”" the
applicant's number of average full-time qualified employ-
ment positions at the specific facility must increase by fifteen
percent in the four consecutive full calendar quarters after the
calendar quarter during which the first qualified employment
position is filled. Subsection (4) of this rule explains how to
determine whether this threshold is satisfied.
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New businesses meeting all requirement of the program,
whether new to Washington or newly formed, are eligible for
all qualified employment positions filled during the four con-
secutive full calendar quarters immediately preceding the
quarter during which the first qualified employment position
is filled.

(b) What is an eligible area? An "eligible area" is:

(1) A rural county, which is a county with fewer than one
hundred persons per square mile or, a county smaller than
two hundred twenty-five square miles, as determined annu-
ally by the office of financial management and published by
the department effective for the period of July Ist through
June 30th (see RCW 82.14.370); or

(i) A community empowerment zone (CEZ). CEZ
means an area meeting the requirements of RCW 43.31C.020
and officially designated by the director of the department of
commerce. For a business located in a CEZ, credit is only
earned for those employees, who at the time of hire, are resi-
dents of the CEZ in which the project is located.

(iii)) How to determine whether an area is an eligible
area. Rural county designation information can be obtained
from the office of financial management internet web site at
www.ofm.wa.gov/pop/popden/rural.asp. The department has
instituted a geographic information system (GIS), referred to
as the Tax Rate Lookup Tool, to assist taxpayers in determin-
ing taxing jurisdiction boundaries, local tax rates, and a map-
ping and address lookup system to determine whether a spe-
cific address is within a CEZ. The system is available on the
department's internet web site at dor.wa.gov.

(c) What are manufacturing and research and devel-
opment activities?

(i) Manufacturing. "Manufacturing" has the meaning
given in RCW 82.04.120. In addition, for the purposes of
chapter 82.62 RCW, "manufacturing" also includes the activ-
ities performed by research and development laboratories and
commercial testing laboratories.

(ii)) Research and development. "Research and devel-
opment" means the development, refinement, testing, mar-
keting, and commercialization of a product, service, or pro-
cess before commercial sales have begun, but only when such
activities are intended to ultimately result in the production of
anew, different, or useful substance or article of tangible per-
sonal property for sale. "Commercial sales" does not include
sales of prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one million dollars.

(3) What are the hiring requirements? The average
full-time qualified employment positions at the specific facil-
ity will be at least fifteen percent greater in the four consecu-
tive full calendar quarters after the calendar quarter during
which the first qualified employment position is filled than
the applicant's average qualified employment positions at the
same facility in the four consecutive full calendar quarters
immediately preceding the calendar quarter during which the
first qualified employment position is filled.

(a) What is a qualified employment position? A "qual-
ified employment position" means a position filled by a per-
manent full-time employee employed at an eligible business
project for four consecutive full calendar quarters. Once a
full-time position is established and filled it will continue to
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be considered "filled" even during periods of vacancy, pro-
vided the cumulative period of any vacancies in that position
is not more than one hundred twenty days in the four quarter
period and the employer is training or actively recruiting a
permanent replacement, full-time employee for the position.

(b) What is a "permanent full-time employee"? A
"permanent full-time employee" is a position that is filled by
an employee who satisfies any one of the following minimum
thresholds:

(1) Works thirty-five hours per week for fifty-two con-
secutive weeks;

(i1) Works four hundred fifty-five hours, excluding over-
time, each quarter for four consecutive quarters; or

(iii)) Works one thousand eight hundred twenty hours,
excluding overtime, during a period of twelve consecutive
months.

(c) "Permanent full-time employee" - Seasonal oper-
ations. For applicants that regularly operate on a seasonal
basis only and that employ more than fifty percent of their
employees to work on a seasonal basis, a "permanent full-
time employee" is a permanent full-time employee as
described above or an employee(s) that works the equivalent
amount of hours on a seasonal basis.

(4) How to determine if the fifteen percent employ-
ment increase requirement is met. The credit is only avail-
able to applicants who satisfy the fifteen percent employment
increase.

(a) Determining the fifteen percent increase. To deter-
mine the projected number of permanent full-time qualified
employment positions necessary to satisfy the fifteen percent
employment increase requirement:

(i) Determine the average number of permanent full-time
qualified employment positions that existed at the facility
during the four consecutive full calendar quarters immedi-
ately preceding the calendar quarter for which the first quali-
fied employment position is filled.

(i1) Multiply the average number of full-time positions
from subsection (i) by .15 or fifteen percent. The resulting
number equals the number of new positions that must be
filled to meet the fifteen percent increase. Numbers are
rounded down to the nearest whole number.

(b) When does hiring have to occur? All hiring
increases must occur during the four consecutive full calen-
dar quarters after the calendar quarter during which the first
qualified employment position is filled for purposes of meet-
ing the fifteen percent threshold test. Positions hired in the
four consecutive full calendar quarters prior to the first qual-
ified employment position being filled are not eligible for a
credit but the positions are used as a base when calculating
whether the fifteen percent threshold has been met.

(c) The department will assist applicants to deter-
mine their hiring requirements. Accompanying the tax
credit application is a worksheet to assist the applicant in
determining if the fifteen percent qualified employment
threshold is satisfied. Based upon the information provided in
the application, the department will advise applicants of their
minimum number of hiring needs for which credits are being
sought.

(d) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples
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should be used only as a general guide. The tax status of each
situation must be determined after a review of all of the facts
and circumstances.

(i) ABC Company anticipates increasing employment at
a manufacturing facility by an average of 15 full-time quali-
fied employment positions for a total of 113 positions. The
average number of full-time qualified employment positions
for the four consecutive full calendar quarters immediately
preceding the calendar quarter for which the first qualified
employment position is filled was 98. To qualify for the tax
credit program, the minimum average number of full-time
qualified employment positions required for the four consec-
utive full calendar quarters after the calendar quarter for
which the first qualified positions is filled is 98 x .15 = 14.7
(rounding down to 14 positions). Therefore, ABC Company's
plan to hire 15 full-time qualified employees satisfies the
15% employment increase requirement.

(i) ABC anticipates increasing employment positions at
this same manufacturing facility by an average of 15 addi-
tional full-time qualified employment positions during the
following four consecutive full calendar quarters for a total of
128 positions. To qualify for the tax credit program, the min-
imum average number of full-time qualified employment
positions required for these four consecutive full calendar
quarters is 16 (113 x .15 = 16.95, rounding down to 16).
Therefore, ABC Company's plan to hire 15 full-time quali-
fied employees does not satisfy the 15% employment
increase requirement.

(5) Restriction against displacing existing jobs within
Washington. The law provides that no recipient may use tax
credits approved under this program to decertify a union or to
displace existing jobs in any community of the state. Thus,
the average expected increase of employment positions at the
specific facility for which application is made must reflect a
gross increase in the applicant's employment of persons at all
locations in this state. Transfers of personnel from existing
positions outside of an eligible area to new positions at the
specific facility within an eligible area will not be allowed for
purposes of approving tax credits. Also, layoffs or termina-
tions of employment by the recipient at other locations in
Washington but outside an eligible area for the purpose of
hiring new positions within an eligible area will result in the
withdrawal of any credits taken or approved.

(6) Application procedures. A taxpayer must file an
application with and obtain approval from the department to
receive tax credits under this program. A new application
must be submitted after each group of four consecutive full
calendar quarters that you project employment to increase
over 15%. RCW 82.62.020 requires that application for the
tax credits be filed within the first ninety days after the first
qualified employment position is filled. Applications failing
to satisfy this statutory requirement will be disapproved.

(a) How to obtain and file applications. Application
forms will be provided by the department upon request either
by calling 360-902-7175 or from the department's internet
web site at dor.wa.gov under the option for forms. The com-
pleted application may be sent by fax to 360-586-0527 or
mailed to the following address:
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Taxpayer Account Administration
Washington State Department of Revenue
((State-ef-Washingten))

P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of application.

(b) Confidentiality. Applications, reports, or any other
information received by the department in connection with
this tax credit program, except applications not approved by
the department, are not confidential and are subject to disclo-
sure. All other taxpayer information is subject to the confi-
dentiality provisions in RCW 82.32.330.

(c) Department to act upon application within sixty
days. The department will determine if the applicant qualifies
for tax credits on the basis of the information provided in the
application and will approve or disapprove the application
within sixty days. If approved, the department will issue a
credit approval notice containing the dollar amount of tax
credits available for use and the procedures for taking the
credit. If disapproved, the department will notify the appli-
cant in writing of the specific reasons for disapproval. The
applicant may seek administrative review of the department's
disapproval of an application by filing a petition for review
with the department. The petition must be filed within thirty
days from the date of notice of the disallowance pursuant to
the provisions of WAC 458-20-100((;-Appeals)) (Informal
administrative reviews).

(d) No adjustment of credit after approval. After an
application is approved and tax credits are granted, no
upward adjustment of the application will be made for the
four calendar quarters for which the application was
approved.

(7) How much is the tax credit? The amount of tax
credit is based on the number of qualified employment posi-
tions created and the wages and benefits paid to these quali-
fied employees.

(a) How much tax credit may I claim for each quali-
fied employment position? The amount of tax credit that
may be claimed for each position created is as follows:

(i) Two thousand dollars for each qualified employment
position that pays forty thousand dollars or less in wages and
benefits annually and is employed in an eligible business
project; and

(i1) Four thousand dollars for each qualified employment
position that pays more than forty thousand dollars in wages
and benefits annually and is employed in an eligible business
project.

(b) What qualifies as wages and benefits? For the pur-
poses of chapter 82.62 RCW, "wages" means compensation
paid to an individual for personal services, whether denomi-
nated as wages, salary, commission, bonus, or otherwise.
"Benefits" means compensation not paid as wages and
includes Social Security, retirement, health care, life insur-
ance, industrial insurance, unemployment compensation,
vacation, holiday, sick leave, military leave, and jury duty.
"Benefits" does not include any amount reported as wages.

(8) How to claim approved credits. The recipients must
take the tax credits approved under this program on excise tax
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returns filed using the department's Efile system. These tax
credits may not exceed the B&O tax liability.

(a) When can credits be used? The credits cannot be
used until the department has approved the application. After
approval, a recipient may use $2,000 or $4,000 of tax credit
at the time it hires each new employee, depending on the
wage/benefit level of the position filled.

(b) No refunds for unused credits. No tax refunds will
be made for any tax credits which exceed tax liability during
the life of this program. If tax credits derived from qualified
hiring exceed the recipients' business and occupation tax lia-
bility in any one calendar year under this program, they may
be carried forward to the next reporting period(s), until used.

(9) Report to be filed by recipient. A recipient of tax
credits under this program must complete and submit a report
of employment activities to substantiate that he or she has
complied with the hiring and retention requirements for
approved credits. RCW 82.62.050. This report must be filed
with the department by the last day of the month immediately
following the end of the four consecutive full calendar quar-
ter period for which a credit is earned. Based upon this report,
the department will verify that the recipient is entitled to the
tax credits approved by the department when the application
was reviewed. The completed report may be sent by fax to
360-586-0527 or mailed to the following address:

Taxpayer Account Administration
Washington State Department of Revenue
((State-of Washingten))

P.O. Box 47476

Olympia, WA 98504-7476

The U.S. Post Office postmark or fax date will be used as
the date of filing.

(a) Verification of report. The department will use the
same report the recipient provides to the department of
employment security, which is known as the quarterly
employment security report, to verify the recipient's eligibil-
ity for tax credits. The recipient must maintain copies of the
quarterly employment report for the four consecutive full cal-
endar quarters prior to the quarter for which the first qualified
employment position is filled, the five calendar quarters for
which the credits are claimed (this includes the quarter for
which the first qualified employment position is filled), and
the four consecutive full calendar quarters following the hir-
ing of persons to fill the qualified employment positions.
(The recipient does not have to forward copies of the quar-
terly employment report to the department each quarter.) The
department may use other wage information provided to the
department by the department of employment security. The
taxpayer must provide additional information to the depart-
ment, as the department finds necessary to calculate and ver-
ify wage eligibility.

(b) Failure to file report. The law provides that if any
recipient fails to submit a report or submits an inadequate
report, the department may declare the amount of taxes for
which credit has been used to be immediately due and pay-
able. An inadequate report is one which fails to provide infor-
mation necessary to confirm that the requisite number of
employment positions has been created and maintained for
four consecutive full calendar quarters.
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(10) What if the required number of positions is not
created? The law provides that if the department finds that a
recipient is not eligible for tax credits for any reason, other
than failure to create the required number of qualified
employment positions, the amount of taxes for which any
credit has been used will be immediately due. No interest or
penalty will be assessed in such cases. However, if the
department finds that a recipient has failed to create the spec-
ified number of qualified employment positions, the depart-
ment will assess interest, but not penalties, on the taxes
against which the credit has been used. This interest on the
assessment is mandatory and will be assessed at the statutory
rate under RCW 82.32.050, retroactively to the date the tax
credit was used. The interest will accrue until the taxes for
which the credit was used are fully repaid. RCW 82.32.050.
The interest rates under RCW 82.32.050 can be obtained
from the department's web site at dor.wa.gov or by calling the
department's information center at 1-800-647-7706.

(11) Program thresholds. The department cannot
approve any credits that will cause the total credits approved
to exceed seven million five hundred thousand dollars in any
fiscal year. RCW 82.62.030. A "fiscal year" is the twelve-
month period of July 1st through June 30th. If all or part of an
application for credit is disallowed due to cap limitations, the
disallowed portion will be carried over for approval the next
fiscal year. However, the applicant's carryover into the next
fiscal year is only permitted if the total credits approved for
the next fiscal year does not exceed the cap for that fiscal year
as of the date on which the department has disallowed the
application.

AMENDATORY SECTION (Amending WSR 10-21-052,
filed 10/14/10, effective 11/14/10)

WAC 458-20-24001A Sales and use tax deferral—
Manufacturing and research/development activities in
rural counties—Applications filed prior to July 1, 2010.
(1) Introduction. Chapter 82.60 RCW establishes a sales and
use tax deferral program. The purpose of the program is to
promote economic stimulation, create employment opportu-
nities, and reduce poverty in certain areas of the state. The
legislature established this program to be effective solely in
those areas and for those circumstances where the deferral is
for investments that result in the creation of a specified mini-
mum number of jobs or investment for a qualifying project.

The program applies to sales and use taxes on materials
and labor and services rendered in the construction of quali-
fied buildings or acquisition of qualified machinery and
equipment and requires the recipient of the deferral to main-
tain the manufacturing or research and development activity
for an eight-year period. This rule does not address RCW
82.08.02565 and 82.12.02565, which provide a statewide
sales and use tax exemption for machinery and equipment
used directly in a manufacturing operation. Refer to WAC
458-20-13601 for more information regarding the statewide
exemption.

(2) Program background. This program was enacted in
1985. The legislature made major revisions to program crite-
ria in 1993, 1994, 1995, 1996, 1999, 2004, 2009, and 2010,
specifically to the definitions of "eligible area," "eligible
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investment project," "qualified building," and "qualifying
county." Each revision created additional criteria for prospec-
tive applicants. This rule is written in five parts and covers
applications made prior to July 1, 2010. Each part sets forth
the requirements on the basis of the period of time in which
application is made. Refer to the year during which applica-
tion was made for information on an individual application.
For applications made after June 30, 2010, see WAC 458-20-
24001.

The employment security department and the depart-
ment of community, trade, and economic development
administer additional programs for distressed areas and job
training and should be contacted directly for information con-
cerning these programs.

PART I
Applications from March 31, 2004, to June 30, 2010

(101) Who is eligible for the sales and use tax deferral
program? A person engaged in manufacturing or research
and development activity is eligible for this deferral program
for its eligible investment project.

(a) What does the term "person'" mean for purposes
of this ((seetien)) rule? "Person" has the meaning given in
RCW 82.04.030. "Person" does not include the state of
Washington or its institutions. "Person" can be either a lessee
or a lessor, who can apply separately for individual invest-
ment projects at the same site, if they comply with the other
requirements of chapter 82.60 RCW.

(i) The lessor or owner of the qualified building is not
eligible for deferral unless:

(A) The underlying ownership of the buildings, machin-
ery, and equipment vests exclusively in the same person; or

(B) All of the following conditions are met:

(D) The lessor has by written contract agreed to pass the
economic benefit of the deferral to the lessee;

(II) The lessee that receives the economic benefit of the
deferral agrees in writing with the department to complete the
annual survey required under RCW 82.60.070;

(IIT) The economic benefit of the deferral passed to the
lessee is no less than the amount of tax deferred by the lessor;
and

(IV) Upon request, the lessor must provide the depart-
ment with written documentation to support the eligibility of
the deferral, including any type of payment, credit, or other
financial arrangement between the lessor or owner of the
qualified building and the lessee.

For example, economic benefit of the deferral is passed
through to the lessee when evidenced by written documenta-
tion that the amounts paid to the lessor for construction of
tenant improvements are reduced by the amount of the sales
tax deferred, or that the lessee receives more tenant improve-
ments through a credit for tenant improvements or other
mechanism in the lease equal to the amount of the sales tax
deferred.

(i1) The lessor of the qualified building who receives a
letter of intent from a qualifying lessee may be eligible for
deferral, assuming that all other requirements of chapter
82.60 RCW are met. At the time of application, the lessor
must provide to the department a letter of intent by the lessee
to lease the qualified building and any other information to
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prove that the lessee will engage in qualified research and
development or pilot scale manufacturing once the building
construction is complete. After the investment project is cer-
tified as operationally complete, the lessee must actually
occupy the building as a lessee and engage in qualified
research and development or pilot scale manufacturing. Oth-
erwise, deferred taxes will be immediately due to the lessor,
and interest will be assessed retroactively from the date of
deferral.

(b) What is "manufacturing" for purposes of this
((seetion)) rule? "Manufacturing" has the meaning given in
RCW 82.04.120. Manufacturing, in addition, includes:

(i) Computer programming, the production of computer
software, and other computer-related services, but only when
the computer programming, production of computer soft-
ware, or other computer-related services are performed by a
manufacturer as defined in RCW 82.04.110 and contribute to
the production of a new, different, or useful substance or arti-
cle or tangible personal property for sale (chapter 16, Laws of
2010);

(i1) The activities performed by research and develop-
ment laboratories and commercial testing laboratories; and

(iii) Effective July 1, 2006, manufacturing also includes
the conditioning of vegetable seeds.

For purposes of this ((seetion)) rule, both manufacturers
and processors for hire may qualify for the deferral program
as being engaged in manufacturing activities. Refer to WAC
458-20-136 (Manufacturing, processing for hire, fabricating)
for more information on processors for hire.

For purposes of this ((seetien)) rule, "computer-related
services" means activities such as programming for the man-
ufactured product. It includes creating operating systems,
software, and other similar goods that will be copied and sold
as canned software. "Computer-related services" does not
include information services, such as data or information pro-
cessing. The activities performed by the manufacturer to test,
correct, revise, or upgrade software or hardware before they
are approved for sale to the consumer are considered com-
puter-related services.

For purposes of this ((seetion)) rule, "vegetable seeds"
includes the seeds of those crops that are grown in gardens
and on truck farms and are generally known and sold under
the name of vegetable or herb seeds in this state. "Vegetable
seeds" includes, but is not limited to, cabbage seeds, carrot
seeds, onion seeds, tomato seeds, and spinach seeds. Vegeta-
ble seeds do not include grain seeds, cereal seeds, fruit seeds,
flower seeds, tree seeds, and other similar properties.

(c) What is "research and development" for purposes
of this ((seetien)) rule? "Research and development" means
the development, refinement, testing, marketing, and com-
mercialization of a product, service, or process before com-
mercial sales have begun, but only when such activities are
intended to ultimately result in the production of a new, dif-
ferent, or useful substance or article of tangible personal
property. (Chapter 16, Laws of 2010.) For purposes of this
((seetten)) rule, "commercial sales" excludes sales of proto-
types or sales for market testing if the total gross receipts
from such sales of the product, service, or process do not
exceed one million dollars.
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(102) What is eligible for the sales and use tax defer-
ral program? This deferral program applies to an eligible
investment project for sales and use taxes imposed on the
construction, expansion, or renovation of qualified buildings
and acquisition of qualified machinery and equipment.

(a) What is an "eligible investment project" for pur-
poses of this ((seetien)) rule? "Eligible investment project”
means an investment project in an eligible area. Refer to (g)
of this subsection for more information on eligible area. "Eli-
gible investment project” does not include an investment
project undertaken by a light and power business as defined
in RCW 82.16.010, other than that portion of a cogeneration
project that is used to generate power for consumption within
the manufacturing site of which the cogeneration project is an
integral part. It also does not include an investment project
that has already received a deferral under chapter 82.60
RCW.

(b) What is an "investment project" for purposes of
this ((seetien)) rule? "Investment project”" means an invest-
ment in qualified buildings or qualified machinery and equip-
ment, including labor and services rendered in the planning,
installation, and construction of the project.

(c) What is "qualified buildings" for purposes of this
((seetion)) rule? "Qualified buildings" means construction of
new structures, and expansion or renovation of existing struc-
tures for the purpose of increasing floor space or production
capacity, used for manufacturing or research and develop-
ment activities.

(1) "Qualified buildings" is limited to structures used for
manufacturing and research and development activities.
"Qualified buildings" includes plant offices and warehouses
if such facilities are essential to or an integral part of a fac-
tory, mill, plant, or laboratory used for manufacturing or
research and development.

(A) "Office" means space used by professional, clerical,
or administrative staff. For plant office space to be a qualified
building its use must be essential or integral to the manufac-
turing or research and development operation. Office space
that is used by supervisors and their staff, by technicians, by
payroll staff, by the safety officer, and by the training staff
are examples of qualifying office space. An office may be
located in a separate building from the building used for man-
ufacturing or research and development activities, but the
office must be located at the same site as the qualified build-
ing in order to qualify. Each individual office may only qual-
ify or disqualify in its entirety.

(B) "Warehouse" means buildings or facilities used for
the storage of raw materials or finished goods. A warehouse
may be located in a separate building from the building used
for manufacturing or research and development activities, but
the warechouse must be located at the same site as the quali-
fied building in order to qualify. Warehouse space may be
apportioned based upon its qualifying use.

(C) A site is one or more immediately adjacent parcels of
real property. Adjacent parcels of real property separated
only by a public road comprise a single site.

(1) "Qualified buildings" does not include construction
of landscaping or most other work outside the building itself,
even though the landscaping or other work outside the build-
ing may be required by the city or county government in
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order for the city or county to issue a permit for the construc-
tion of a building.

However, "qualified buildings" includes construction of
specialized sewerage pipes connected to a qualified building
that are specifically designed and used exclusively for manu-
facturing or research and development.

Also, "qualified buildings" includes construction of
parking lots connected to or adjacent to the building if the
parking lots are for the use of workers performing manufac-
turing or research and development in the building. Parking
lots may be apportioned based upon its qualifying use.

(d) When is apportionment of qualified buildings
appropriate? The deferral is allowable only in respect to
investment in the construction of a new building or the
expansion or renovation of an existing building used in man-
ufacturing or research and development. Where a building(s)
is used partly for manufacturing or research and development
and partly for purposes that do not qualify for deferral under
this ((seetion)) rule, apportionment is necessary.

(¢) What are the apportionment methods? The defer-
ral is determined by one of the following two apportionment
methods. The first method of apportionment is based on
square footage and does not require tracking the costs of
materials for the qualifying/nonqualifying areas of a build-
ing. The second method of apportionment tracks the costs of
materials used in the qualifying/nonqualifying areas, and it is
primarily used by those industries with specialized building
requirements.

(i) First method. The applicable tax deferral can be
determined by apportionment according to the ratio of the
square footage of that portion of the building(s) directly used
for manufacturing or research and development purposes
bears to the square footage of the total building(s).

Apportionment formula:

Eligible square feet of building(s)

T = Percent Eligible
Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways, bathrooms,
and conference rooms, are not included in the square feet fig-
ure for either the numerator or the denominator. The cost of
the common areas is multiplied by the percent eligible to
determine the portion of the common area that is eligible for
deferral.

Eligible Costs x Tax Rate = Eligible Tax Deferred.

(i1) Second method. If the applicable tax deferral is not
determined by the first method, it will be determined by
tracking the cost of construction of qualifying/nonqualifying
areas as follows:

(A) Tax on the cost of construction of areas devoted

solely to manufacturing or research and development may be
deferred.
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(B) Tax on the cost of construction of areas not used at
all for manufacturing or research and development may not
be deferred.

(C) Tax on the cost of construction of areas used in com-
mon for manufacturing or research and development and for
other purposes, such as hallways, bathrooms, and conference
rooms, may be deferred by apportioning the costs of con-
struction on a square footage basis. The apportioned costs of
construction eligible for deferral are established by using the
ratio, expressed as a percentage, of the square feet of the con-
struction, expansion, or renovation devoted to manufacturing
or research and development, excluding areas used in com-
mon, to the total square feet of the construction, expansion, or
renovation, excluding areas used in common. That percent-
age is applied to the cost of construction of the common areas
to determine the costs of construction eligible for tax deferral.
Expressed as a formula, apportionment of the cost of the
common areas is determined by:

Square feet devoted to manufacturing or
research and development, excluding square feet
of common areas -

Percentage of
total cost of con-
struction of com-
mon areas eligi-
ble for deferral

Total square feet, excluding square feet of com-
mon areas

(f) What is "qualified machinery and equipment" for
purposes of this ((seetion)) rule? "Qualified machinery and
equipment" means all new industrial and research fixtures,
equipment, and support facilities that are an integral and nec-
essary part of a manufacturing or research and development
operation. "Qualified machinery and equipment" includes
computers, desks, filing cabinets, photocopiers, printers, soft-
ware, data processing equipment, laboratory equipment;
manufacturing components such as belts, pulleys, shafts and
moving parts; molds, tools and dies; operating structures; and
all equipment used to control or operate machinery. It also
includes machinery and equipment acquired under the terms
of a lease by the recipient. "New" as used in this subsection
means either new to the taxing jurisdiction of the state or new
to the certificate holder.

For purposes of this ((seetion)) rule, "industrial fixture"
means an item attached to a building or to land. Examples of
"industrial fixtures" are fuel oil lines, boilers, craneways, and
improvements to land such as concrete slabs.

(i) Are qualified machinery and equipment subject to
apportionment? Qualified machinery and equipment are not
subject to apportionment.

(i1) To what extent is leased equipment eligible for the
deferral? The amount of tax deferral allowable for leased
equipment is the amount of the consideration paid by the
recipient to the lessor over the initial term of the lease,
excluding any period of extension or option to renew, up to
the last date for repayment of the deferred taxes. After that
date, the recipient must pay the appropriate sales taxes to the
lessor for the remaining term of the lease.

(g) What is an "eligible area" for purposes of this
((seetion)) rule? "Eligible area" means:

(1) Rural county. A rural county is a county with fewer
than one hundred persons per square mile or a county smaller
than two hundred twenty-five square miles as determined
annually by the office of financial management and pub-
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lished by the department of revenue effective for the period
July 1st through June 30th; or

(il)) Community empowerment zone (CEZ). A "com-
munity empowerment zone" means an area meeting the
requirements of RCW 43.31C.020 and officially designated
as a CEZ by the director of the department of commerce, or a
county containing a CEZ.

(h) What if an investment project is located in an area
that qualifies both as a rural county and as a CEZ? If an
investment project is located in an area that qualifies under
more than one type of eligible area, the department will auto-
matically assign the project to the eligible area that imposes
the least burden on the taxpayer and with the greatest benefit
to the taxpayer. If the applicant elects to be bound by the
requirements of the other potential eligible area, the applicant
must make a written statement to that effect. For example, on
October 1, 2004, the city of Yakima qualifies as a CEZ, and
the entire county of Yakima has fewer than one hundred per-
sons per square mile. The CEZ requirements are more restric-
tive than counties containing fewer than one hundred persons
per square mile. The department will assign the project to the
"fewer than one hundred persons per square mile designa-
tion" unless the applicant elects to be bound by the CEZ
requirements. Refer to subsection (104) of this ((seetion))
rule for more information on the application process.

(i) Are there any hiring requirements for an invest-
ment project? There may or may not be a hiring require-
ment, depending on the location of the project.

(i) Rural county. There are no hiring requirements for
qualifying projects located in rural counties.

(i) Community empowerment zone (CEZ). There are
hiring requirements for qualifying projects located in CEZs
or in counties containing CEZs. The applicant applies for a
deferral of investment that correlates to the estimated number
of persons to be hired based on the following formula:

Number of qualified employment positions to be hired x
$750,000 = amount of investment eligible for deferral

Applicants must make good faith estimates of anticipated hir-
ing. Refer to subsection (104) of this ((seetier)) rule for more
information on the application process. The recipient must
fill the positions by persons who at the time of hire are resi-
dents of the CEZ. The department has instituted a geographic
information system (GIS) to assist taxpayers in determining
taxing jurisdiction boundaries, local tax rates, and a mapping
and address lookup system to determine whether a specific
address is within a CEZ. The system is available on the
department's internet web site at http://www.dor.wa.gov. A
recipient must fill the qualified employment positions by the
end of the calendar year following the year in which the proj-
ect is certified as operationally complete and retain the posi-
tion during the entire tax year. Refer to subsection (107) of
this ((seetien)) rule for more information on certification of
an investment project as operationally complete. If the recip-
ient does not fill the qualified employment positions by the
end of the second calendar year following the year in which
the project is certified as operationally complete, all deferred
taxes are immediately due.

(A) What is a "qualified employment position" for
purposes of this ((seetien)) rule? "Qualified employment
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position" means a permanent full-time employee employed
in the eligible investment project during the entire tax year.
The "entire tax year" means the full-time position is filled for
a period of twelve consecutive months. "Full-time" means at
least thirty-five hours a week, four hundred fifty-five hours a
quarter, or one thousand eight hundred twenty hours a year.

(B) Who are residents of the CEZ? "Resident" means
the person who fills the qualified employment position makes
his or her home in the CEZ. A mailing address alone is insuf-
ficient to establish that a person is a resident.

(103) What are the application and review processes?
An application for sales and use tax deferral under this pro-
gram must be made prior to the initiation of construction,
prior to the acquisition of machinery and equipment, and
prior to the filling of qualified employment positions. Per-
sons who apply after construction is initiated or finished or
after acquisition of machinery and equipment are not eligible
for the program. When an application for sales and use tax
deferral is timely submitted, costs incurred before the appli-
cation date are allowable, if they otherwise qualify. Applica-
tions for persons subject to hiring requirements must include
information regarding the estimated total project cost and the
qualified employment positions.

(2) What is "initiation of construction" for purposes
of this ((seetien)) rule? "Initiation of construction," in
regards to the construction, expansion, or renovation of
buildings, means the commencement of on-site construction
work. Neither planning nor land clearing prior to excavation
of the building site constitutes the commencement of on-site
construction work.

(b) What is "acquisition of machinery and equip-
ment" for purposes of this ((seetior)) rule? "Acquisition of
machinery and equipment" means the machinery and equip-
ment is under the dominion and control of the recipient or its
agent.

(c) How may a taxpayer obtain an application form?
Application forms may be obtained at department of revenue
district offices, by downloading from the department's web
site (dor.wa.gov), by telephoning the telephone information
center at 1-800-647-7706, or by contacting the department's
special programs division at:

Washington State Department of Revenue
Special Programs Division

Post Office Box 47477

Olympia, WA 98504-7477

Fax 360-586-2163

Applicants must mail or fax applications to the special pro-
grams division at the address or fax number given above.
Applications received by the department under chapter 82.60
RCW are not confidential and are subject to disclosure. RCW
82.60.100.

For purposes of this ((seetion)) rule, "applicant" means a
person applying for a tax deferral under chapter 82.60 RCW,
and "department" means the department of revenue.

(d) Will the department approve the deferral applica-
tion? In considering whether to approve or deny an applica-
tion for a deferral, the department will not approve an appli-
cation for a project involving construction unless:
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(i) The construction will begin within one year from the
date of the application; or

(i) The applicant shows proof that, if the construction
will not begin within one year of construction, there is a spe-
cific and active program to begin construction of the project
within two years from the date of application. Proof may
include, but is not limited to:

(A) Affirmative action by the board of directors, govern-
ing body, or other responsible authority of the applicant
toward an active program of construction;

(B) Itemized reasons for the proposed construction;

(C) Clearly established plans for financing the construc-
tion; or

(D) Building permits.

Similarly, after an application has been granted, a defer-
ral certificate is no longer valid and should not be used if con-
struction has not begun within one year from the date of
application or there is not a specific and active program to
begin construction within two years from the date of applica-
tion. However, the department will grant requests to extend
the period for which the certificate is valid if the holder of the
certificate can demonstrate that the delay in starting construc-
tion is due to circumstances beyond the certificate holder's
control such as the acquisition of building permit(s). Refer to
subsection (106) of this ((seetier)) rule for more information
on the use of tax deferral certificate.

(e) What is the date of application? "Date of applica-
tion" means the date of the U.S. Post Office postmark, fax, or
electronic transmittal, or when the application is hand deliv-
ered to the department. The statute in effect on the "date of
application" will determine the program criteria the applicant
must satisfy.

(f) When will the department notify approval or dis-
approval of the deferral application? The department will
verify the information contained in the application and
approve or disapprove the application within sixty days. If
approved, the department will issue a tax deferral certificate.
If disapproved, the department will notify the applicant as to
the reason(s) for disapproval.

(g) May an applicant request a review of department
disapproval of the deferral application? The applicant may
seek administrative review of the department's disapproval of
an application within thirty days from the date of notice of the
disallowance pursuant to the provisions of WAC 458-20-
10001 (((Appeals)) Adjudicative proceedings—Brief adju-
dicative proceedings—Certificate of registration (tax regis-
tration endorsement) revocation). The filing of a petition for
review with the department starts a review of departmental
action.

(104) What happens after the department approves
the deferral application? The department will issue a sales
and use tax deferral certificate for state and local sales and
use taxes due under chapters 82.08, 82.12, and 82.14 RCW
for an eligible investment project. The department will state
on the certificate the amount of tax deferral for which the
recipient is eligible. Recipients must keep track of how much
tax is deferred.

For purposes of this ((seetion)) rule, "recipient" means a
person receiving a tax deferral under this program.
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(105) How should a tax deferral certificate be used? A
tax deferral certificate issued under this program is for the use
of the recipient for deferral of sales and use taxes due on each
eligible investment project. Deferral is limited only to invest-
ment in qualified buildings or qualified machinery and equip-
ment as defined in this ((seetier)) rule. Thus, sales and use
taxes cannot be deferred on items that do not become part of
the qualified buildings, machinery, or equipment. In addition,
the deferral is not to be used to defer the taxes of the persons
with whom the recipient does business, persons the recipient
hires, or employees of the recipient.

The certificate holder must provide a copy of the tax
deferral certificate to the seller at the time goods or services
are purchased. The seller will be relieved of the responsibility
for collection of the sales or use tax upon presentation of the
certificate. The seller must retain a copy of the certificate as
part of its permanent records for a period of at least five
years. A blanket certificate may be provided by the certificate
holder and accepted by the seller covering all such purchases
relative to the eligible project. The seller is liable for business
and occupation tax on all tax deferral sales.

For purposes of this ((seetien)) rule, "certificate holder"
means an applicant to whom a tax deferral certificate has
been issued.

(106) What are the processes of an investment project
that is certified by the department as operationally com-
plete? An applicant must provide the department with the
estimated cost of the investment project at the time the appli-
cation is made. Following approval of the application and
issuance of a tax deferral certificate, a certificate holder must
notify the department, in writing, when the value of the
investment project reaches the estimated cost as stated on the
tax deferral certificate.

For purposes of this ((seetier)) rule, "operationally com-
plete" means the project is capable of being used for its
intended purpose as described in the application.

(a) What should a certificate holder do if its invest-
ment project reaches the estimated costs but the project is
not yet operationally complete? If a certificate holder has
an investment project that has reached its level of estimated
costs and the project is not operationally complete, the certif-
icate holder may request an amended certificate stating a
revised amount upon which the deferral taxes are requested.
Requests must be mailed or faxed to the department.

(b) What should a certificate holder do when its
investment project is operationally complete? The certifi-
cate holder must notify the department in writing when the
construction project is operationally complete. The depart-
ment will certify the date on which the project is operation-
ally complete. The certificate holder of the deferral must
maintain the manufacturing or research and development
activity for eight years from this date.

(107) Is a recipient of tax deferral required to submit
annual surveys? Each recipient of a tax deferral granted
under chapter 82.60 RCW after June 30, 1994, must complete
an annual survey. If the economic benefits of the deferral are
passed to a lessee as provided in RCW 82.60.020(4), the les-
see must agree to complete the annual survey and the appli-
cant is not required to complete the annual survey. Refer to
WAC 458-20-268 (Annual surveys for certain tax adjust-
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ments) for more information on the requirements to file
annual surveys.

(108) Is a recipient of tax deferral required to repay
deferred taxes? Repayment of tax deferred under chapter
82.60 RCW is excused, except as otherwise provided in
RCW 82.60.070 and this subsection.

(a) Is repayment required for machinery and equip-
ment exempt under RCW 82.08.02565 or 82.12.02565?
Repayment of tax deferred under chapter 82.60 RCW is not
required, and interest and penalties under RCW 82.60.070
will not be imposed, on machinery and equipment that quali-
fies for exemption under RCW 82.08.02565 or 82.12.02565.

(b) When is repayment required? The following sub-
sections describe the various circumstances under which
repayment of the deferral may occur. Outstanding taxes are
determined by reference to the following table. The table pre-
sumes the taxpayer maintained eligibility for the entire year.

Percentage of
Deferred Tax Waived

1 (Year operationally complete) 0%
0%
0%
10%
15%
20%
25%
30%

Repayment Year

0 N N W B~ W

Any action taken by the department to disqualify a recip-
ient for tax deferral or assess interest will be subject to
administrative review pursuant to the provisions of WAC
458-20-10001 (((Appeals)) Adjudicative proceedings—DBrief
adjudicative proceedings—Certificate of registration (tax
registration endorsement) revocation). The filing of a petition
for review with the department starts a review of departmen-
tal action.

(1) Failure of investment project to satisfy general
conditions. If, on the basis of the recipient's annual survey or
other information, including that submitted by the employ-
ment security department, the department of revenue finds
that an investment project is not eligible for tax deferral for
reasons other than failure to create the required number of
qualified employment positions, the department will declare
the amount of deferred taxes outstanding to be immediately
due. An example of a disqualification under this ((seetion))
rule is a facility not being used for a manufacturing or
research and development operation. No penalties or interest
will be assessed on the deferred sales/use tax; however, all
other penalties and interest applicable to excise tax assess-
ments may be assessed and imposed.

(i1) Failure of investment project to satisfy required
employment positions conditions. If, on the basis of the
recipient's annual survey or other information, the depart-
ment finds that an investment project has been operationally
complete and has failed to create the required number of
qualified employment positions under subsection (102)(i) of
this ((seetton)) rule, the amount of taxes deferred will be
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immediately due. There is no proration of the amount owed
under this subsection. No penalties or interest will be
assessed on the deferred sales/use tax; however, all other pen-
alties and interest applicable to excise tax assessments may
be assessed and imposed.

(109) When will the tax deferral program expire? No
applications for deferral of taxes will be accepted after June
30, 2010.

(110) Is debt extinguishable because of insolvency or
sale? Insolvency or other failure of the recipient does not
extinguish the debt for deferred taxes nor will the sale,
exchange, or other disposition of the recipient's business
extinguish the debt for the deferred taxes.

(111) Does transfer of ownership terminate tax defer-
ral? Transfer of ownership does not terminate the deferral.
The deferral is transferred, subject to the successor meeting
the eligibility requirements of chapter 82.60 RCW, for the
remaining periods of the deferral. Any person who becomes
a successor (see WAC 458-20-216) to such investment proj-
ect is liable for the full amount of any unpaid, deferred taxes
under the same terms and conditions as the original recipient
of the deferral.

PART II
Applications from August 1, 1999, to March 31, 2004

(201) Definitions. The following definitions apply to
applications made on and after August 1, 1999, and before
April 1, 2004:

(a) "Acquisition of equipment or machinery" means the
equipment and machinery is under the dominion and control
of the recipient.

(b) "Applicant" means a person applying for a tax defer-
ral under chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a
tax deferral certificate has been issued.

(d) "Computer-related services" means activities such as
programming for the manufactured product. It includes creat-
ing operating systems, software, and other similar goods that
will be copied and sold as canned software. "Computer-
related services" does not include information services, such
as data or information processing. The activities performed
by the manufacturer to test, correct, revise, or upgrade soft-
ware or hardware before they are approved for sale to the
consumer are considered computer-related services.

(e) "Date of application" means the date of the U.S. Post
Office postmark, fax, or electronic transmittal, or when the
application is hand delivered to the department. The statute in
effect on the "date of application" will determine the program
criteria the applicant must satisfy.

(f) "Department" means the department of revenue.

(g) "Eligible area" means:

(i) Rural county. A rural county is a county with fewer
than one hundred persons per square mile as determined
annually by the office of financial management and pub-
lished by the department of revenue effective for the period
July 1st through June 30th; or

(i) Community empowerment zone (CEZ). A "commu-
nity empowerment zone" means an area meeting the require-
ments of RCW 43.31C.020 and officially designated as a
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CEZ by the director of the department of community, trade,
and economic development or a county containing a CEZ.

(h) "Eligible investment project" means an investment
project in an eligible area. "Eligible investment project” does
not include an investment project undertaken by a light and
power business as defined in RCW 82.16.010, other than that
portion of a cogeneration project that is used to generate
power for consumption within the manufacturing site of
which the cogeneration project is an integral part. It also does
not include an investment project that has already received a
deferral under chapter 82.60 RCW.

(1) "Industrial fixture" means an item attached to a build-
ing or to land. Examples of "industrial fixtures" are fuel oil
lines, boilers, craneways, and improvements to land such as
concrete slabs.

(j) "Initiation of construction," in regards to the construc-
tion, expansion, or renovation of buildings, means the com-
mencement of on-site construction work. Neither planning
nor land clearing prior to excavation of the building site con-
stitutes the commencement of on-site construction work.

(k) "Investment project" means an investment in quali-
fied buildings or qualified machinery and equipment, includ-
ing labor and services rendered in the planning, installation,
and construction of the project. When an application for sales
and use tax deferral is timely submitted, costs incurred before
the application date are allowable, if they otherwise qualify.

(1) "Manufacturing" has the meaning given in RCW
82.04.120. Manufacturing also includes computer program-
ming, the production of computer software, and other com-
puter-related services, but only when the computer program-
ming, production of computer software, or other computer-
related services are performed by a manufacturer as defined
in RCW 82.04.110 and contribute to the production of a new,
different, or useful substance or article of tangible personal
property for sale; and the activities performed by research
and development laboratories and commercial testing labora-
tories. (Chapter 16, Laws of 2010.)

(m) "Operationally complete" means the project is capa-
ble of being used for its intended purpose as described in the
application.

(n) "Person" has the meaning given in RCW 82.04.030.
"Person" does not include the state of Washington or its insti-
tutions. "Person" can be either a lessee or a lessor, who can
apply separately for individual investment projects at the
same site, if they comply with the other requirements of
chapter 82.60 RCW. The lessor/owner of the structure is not
eligible for deferral unless the underlying ownership of the
buildings, machinery, or equipment vests in the lessor/owner,
or unless the lessor has by written contract agreed to pass the
economic benefit of the deferral to the lessee in the form of
reduced rent payments.

(0) "Qualified buildings" means construction of new
structures and expansion or renovation of existing structures
for the purpose of increasing floor space or production capac-
ity, used for manufacturing and research and development
activities.

"Qualified buildings" are limited to structures used for
manufacturing and research and development activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential to or an integral part of a factory,
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mill, plant, or laboratory. "Office" means space used by pro-
fessional, clerical, or administrative staff. For plant office
space to be a qualified building its use must be essential or
integral to the manufacturing or research and development
operation. Office space that is used by supervisors and their
staff, by technicians, by payroll staff, by the safety officer,
and by the training staff are examples of qualifying office
space. "Warehouse" means buildings or facilities used for the
storage of raw materials or finished goods.

(p) "Qualified employment position" means a permanent
full-time employee employed in the eligible investment proj-
ect during the entire tax year. The "entire tax year" means the
full-time position is filled for a period of twelve consecutive
months. Full-time means at least thirty-five hours a week,
four hundred fifty-five hours a quarter, or one thousand eight
hundred twenty hours a year.

(q) "Qualified machinery and equipment" means all new
industrial and research fixtures, equipment, and support facil-
ities that are an integral and necessary part of a manufactur-
ing or research and development operation. "Qualified
machinery and equipment" includes computers, desks, filing
cabinets, photocopiers, printers, software, data processing
equipment, laboratory equipment; manufacturing compo-
nents such as belts, pulleys, shafts and moving parts; molds,
tools and dies; operating structures; and all equipment used to
control or operate machinery. It also includes machinery and
equipment acquired under the terms of a lease by the recipi-
ent. "New" as used in this subsection means either new to the
taxing jurisdiction of the state or new to the certificate holder.

(r) "Recipient" means a person receiving a tax deferral
under this program.

(s) "Research and development" means the development,
refinement, testing, marketing, and commercialization of a
product, service, or process before commercial sales have
begun. As used in this subsection, "commercial sales"
excludes sales of prototypes or sales for market testing if the
total gross receipts from such sales of the product, service, or
process do not exceed one million dollars.

(t) "Resident” means the person who fills the qualified
employment position makes his or her home in the CEZ. A
mailing address alone is insufficient to establish that a person
is a resident.

(202) Issuance of deferral certificate. The department
will issue a sales and use tax deferral certificate for state and
local sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investment project. The depart-
ment will state on the certificate the amount of tax deferral
for which the recipient is eligible. Recipients must keep track
of how much tax is deferred.

(203) Eligible investment amount. There may or may
not be a hiring requirement, depending on the location of the
project.

(a) No hiring requirements. There are no hiring
requirements for qualifying projects located in counties with
fewer than one hundred persons per square mile. Monitoring
and reporting procedures are explained in subsection (210) of
this ((seetion)) rule. Buildings that will be used partly for
manufacturing or research and development and partly for
other purposes are eligible for a deferral on a proportionate
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basis. Subsection (204) of this ((seetien)) rule explains the
procedure for apportionment.

(b) Hiring requirements. There are hiring requirements
for qualifying projects located in CEZs or in counties con-
taining CEZs. The applicant applies for a deferral of invest-
ment that correlates to the estimated number of persons to be
hired based on the following formula:

Number of qualified employment positions to be hired x
$750,000 = amount of investment eligible for deferral

Applicants must make good faith estimates of anticipated hir-
ing. The recipient must fill the positions by persons who at
the time of hire are residents of the CEZ. The department has
instituted a geographic information system (GIS) to assist
taxpayers in determining taxing jurisdiction boundaries, local
tax rates, and a mapping and address lookup system to deter-
mine whether a specific address is within a CEZ. The system
is available on the department's internet web site at http://
www.dor.wa.gov. A recipient must fill the qualified employ-
ment positions by the end of the calendar year following the
year in which the project is certified as operationally com-
plete and retain the position during the entire tax year. If the
recipient does not fill the qualified employment positions by
the end of the second calendar year following the year in
which the project is certified as operationally complete, all
deferred taxes are immediately due.

(204) Apportionment of costs between qualifying and
nonqualifying investments. The deferral is allowable only
in respect to investment in the construction of a new building
or the expansion or renovation of existing buildings used in
manufacturing, research and development, or commercial
testing laboratories.

(a) Where a building(s) is used partly for manufacturing
or research and development and partly for purposes that do
not qualify for deferral under this rule, the deferral will be
determined by one of the following apportionment methods.
The first method of apportionment is based on square footage
and does not require tracking the costs of materials for the
qualifying/nonqualifying areas of a building. The second
method of apportionment tracks the costs of materials used in
the qualifying/nonqualifying areas and is primarily used by
those industries with specialized building requirements.

(i) The applicable tax deferral will be determined by
apportionment according to the ratio of the square footage of
that portion of the building(s) directly used for manufacturing
or research and development purposes bears to the square
footage of the total building(s).

Apportionment formula:

Eligible square feet of building(s)

T = Percent Eligible
Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and bathrooms,
are not included in the square feet figure for either the numer-
ator or the denominator. The cost of the common areas is
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multiplied by the percent eligible to determine the portion of
the common area that is eligible for deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.

(i) If a building is used partly for manufacturing,
research and development, or commercial testing and partly
for other purposes, the applicable tax deferral shall be deter-
mined as follows:

(A) Tax on the cost of construction of areas devoted
solely to manufacturing, research and development, or com-
mercial testing may be deferred.

(B) Tax on the cost of construction of areas not used at
all for manufacturing, research and development, or commer-
cial testing may not be deferred.

(C) Tax on the cost of construction of areas used in com-
mon for manufacturing, research and development, or com-
mercial testing and for other purposes, such as hallways,
bathrooms, and conference rooms, may be deferred by appor-
tioning the costs of construction on a square footage basis.
The apportioned costs of construction eligible for deferral are
established by using the ratio, expressed as a percentage, of
the square feet of the construction, expansion, or renovation
devoted to manufacturing, research and development, or
commercial testing, excluding areas used in common to the
total square feet of the construction, expansion, or renova-
tion, excluding areas used in common. That percentage is
applied to the cost of construction of the common areas to
determine the costs of construction eligible for tax deferral.
Expressed as a formula, apportionment of the cost of the
common areas is determined by:

Square feet devoted to manufacturing, research
and development, or commercial testing,
excluding square feet of common areas =

Percentage of
total cost of con-
struction of com-
mon areas eligi-
ble for deferral

Total square feet, excluding square feet of com-
mon areas

(b) Qualified machinery and equipment is not subject to
apportionment.

(205) Leased equipment. The amount of tax deferral
allowable for leased equipment is the amount of the consider-
ation paid by the recipient to the lessor over the initial term of
the lease, excluding any period of extension or option to
renew, up to the last date for repayment of the deferred taxes.
After that date the recipient must pay the appropriate sales
taxes to the lessor for the remaining term of the lease.

(206) Application procedure and review process. An
application for sales and use tax deferral under this program
must be made prior to the initiation of construction, prior to
the acquisition of machinery and equipment, and prior to the
filling of qualified employment positions. Persons who apply
after construction is initiated or finished or after acquisition
of machinery and equipment are not eligible for the program.
Applications for persons subject to hiring requirements must
include information regarding the estimated total project cost
and the qualified employment positions.

(a) Application forms will be supplied to the applicant by
the department upon request. The completed application may
be sent by fax to 360-586-2163 or mailed to the following
address:
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((State-ef-Washington))

Washington State Department of Revenue
Special Programs

P.O. Box 47477

Olympia, WA 98504-7477

Applications and reports received by the department
under chapter 82.60 RCW are not confidential and are subject
to disclosure. (RCW 82.60.100.)

(b) In considering whether to approve or deny an appli-
cation for a deferral, the department will not approve an
application for a project involving construction unless:

(i) The construction will begin within one year from the
date of the application; or

(i1) If the construction will not begin within one year of
application, the applicant shows proof that there is a specific
and active program to begin construction of the project
within two years from the date of application. Proof may
include, but is not limited to:

(A) Affirmative action by the board of directors, govern-
ing body, or other responsible authority of the applicant
toward an active program of construction;

(B) Itemized reasons for the proposed construction;

(C) Clearly established plans for financing the construc-
tion; or

(D) Building permits.

Similarly, after an application has been granted, a defer-
ral certificate is no longer valid and should not be used if con-
struction has not begun within one year from the date of
application or there is not a specific and active program to
begin construction within two years from the date of applica-
tion. However, the department will grant requests to extend
the period for which the certificate is valid if the holder of the
certificate can demonstrate that the delay in starting construc-
tion is due to circumstances beyond the certificate holder's
control such as the acquisition of building permit(s).

(¢) The department will verify the information contained
in the application and approve or disapprove the application
within sixty days. If approved, the department will issue a tax
deferral certificate. If disapproved, the department will notify
the applicant as to the reason(s) for disapproval.

(d) The applicant may seck administrative review of the
department's disapproval of an application within thirty days
from the date of notice of the disallowance pursuant to the
provisions of WAC 458-20-100((;appeals; smal-elaims-and
settlements)) (Informal administrative reviews). The filing of

a petition for review with the department starts a review of
departmental action.

(207) Eligible area criteria. The office of financial
management will determine annually the counties with fewer
than one hundred persons per square mile. The department
will update and distribute the list each year. The list will be
effective on July 1 of each year.

If an investment project is located in an area that quali-
fies under more than one type of eligible area, the department
will automatically assign the project to the eligible area that
imposes the least burden on the taxpayer and with the greatest
benefit to the taxpayer. If the applicant elects to be bound by
the requirements of the other potential eligible area, the appli-
cant must make a written statement to that effect. For exam-
ple, on October 1, 1999, the city of Yakima qualifies as a
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CEZ, and the entire county of Yakima has fewer than one
hundred persons per square mile. The CEZ requirements are
more restrictive than counties containing fewer than one hun-
dred persons per square mile. The department will assign the
project to the "fewer than one hundred persons per square
mile designation" unless the applicant elects to be bound by
the CEZ requirements.

(208) Use of the certificate. A tax deferral certificate
issued under this program is for the use of the recipient for
deferral of sales and use taxes due on each eligible invest-
ment project. Deferral is limited only to investment in quali-
fied building or qualified machinery and equipment as
defined in Part I. Thus, sales and use taxes cannot be deferred
on items that do not become part of the qualified buildings,
machinery, or equipment. In addition, the deferral is not to be
used to defer the taxes of the persons with whom the recipient
does business, persons the recipient hires, or employees of
the recipient.

The tax deferral certificate is to be used in a manner sim-
ilar to that of a resale certificate as set forth in WAC 458-20-
102, Resale certificates. The certificate holder must provide a
copy of the tax deferral certificate to the seller at the time
goods or services are purchased. The seller will be relieved of
the responsibility for collection of the sales or use tax upon
presentation of the certificate. The seller must retain a copy
of the certificate as part of its permanent records for a period
of at least five years. A blanket certificate may be provided
by the certificate holder and accepted by the seller covering
all such purchases relative to the eligible project. The seller is
liable for business and occupation tax on all tax deferral
sales.

(209) Project operationally complete. An applicant
must provide the department with the estimated cost of the
investment project at the time the application is made. Fol-
lowing approval of the application and issuance of a tax
deferral certificate, a certificate holder must notify the depart-
ment, in writing, when the value of the investment project
reaches the estimated cost as stated on the tax deferral certif-
icate.

(a) If a certificate holder has reached its level of esti-
mated costs and the project is not operationally complete, the
certificate holder may request an amended certificate stating
arevised amount upon which the deferral taxes are requested.
Requests must be mailed or faxed to the department.

(b) The certificate holder must notify the department in
writing when the construction project is operationally com-
plete. The department will certify the date on which the proj-
ect is operationally complete. The recipient of the deferral
must maintain the manufacturing or research and develop-
ment activity for eight years from this date.

(210) Reporting and monitoring procedure.

(a) Requirement to submit annual reports. Each recip-
ient of a tax deferral under chapter 8§2.60 RCW must submit
a report on December 31st of the year in which the invest-
ment project is certified by the department as having been
operationally completed and on December 3 1st of each of the
seven succeeding calendar years. The report must be made to
the department in a form and manner prescribed by the
department. If the recipient fails to submit a report or submits
an inadequate or falsified report, the department may declare
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the amount of deferred taxes outstanding to be immediately
due and payable. An inadequate or falsified report is one that
contains material omissions or contains knowingly false
statements and information.

(b) Requirement to submit annual surveys. Effective
April 1, 2004, each recipient of a tax deferral granted under
chapter 82.60 RCW after June 30, 1994, must complete an
annual survey instead of an annual report. If the economic
benefits of the deferral are passed to a lessee as provided in
RCW 82.60.020(4), the lessee must agree to complete the
annual survey and the applicant is not required to complete
the annual survey. Refer to WAC 458-20-268 (Annual sur-
veys for certain tax adjustments) for more information on the
requirements to file annual surveys.

(211) Repayment of deferred taxes. Repayment of tax
deferred under chapter 82.60 RCW is excused, except as oth-
erwise provided in RCW 82.60.070 and this subsection.

(a) Repayment of tax deferred under chapter 82.60 RCW
is not required, and interest and penalties under RCW
82.60.070 will not be imposed, on machinery and equipment
that qualifies for exemption under RCW 82.08.02565 or
82.12.02565.

(b) The following subsections describe the various cir-
cumstances under which repayment of the deferral may
occur. Outstanding taxes are determined by reference to the
following table. The table presumes the taxpayer maintained
eligibility for the entire year.

Percentage of
Deferred Tax Waived

1 (Year operationally complete) 0%
0%
0%
10%
15%
20%
25%
30%

Repayment Year

0 N N L B~ W DN

Any action taken by the department to disqualify a recip-
ient for tax deferral or assess interest will be subject to
administrative review pursuant to the provisions of WAC
458-20-100((appeals;small-elaims-and-settlements)) (Infor-
mal administrative reviews). The filing of a petition for

review with the department starts a review of departmental
action.

(c) Failure of investment project to satisfy general
conditions. If, on the basis of the recipient's annual report or
other information, including that submitted by the employ-
ment security department, the department of revenue finds
that an investment project is not eligible for tax deferral for
reasons other than failure to create the required number of
qualified employment positions, the department will declare
the amount of deferred taxes outstanding to be immediately
due. An example of a disqualification under this ((seetion))
rule is a facility not being used for a manufacturing or
research and development operation.
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(d) Failure of investment project to satisfy required
employment positions conditions. If, on the basis of the
recipient's annual report or other information, the department
finds that an investment project has been operationally com-
plete and has failed to create the required number of qualified
employment positions, the amount of taxes deferred will be
immediately due. There is no proration of the amount owed
under this subsection. No penalties or interest will be
assessed on the deferred sales/use tax; however, all other pen-
alties and interest applicable to excise tax assessments may
be assessed and imposed.

(212) Debt not extinguished because of insolvency or
sale. Insolvency or other failure of the recipient does not
extinguish the debt for deferred taxes nor will the sale,
exchange, or other disposition of the recipient's business
extinguish the debt for the deferred taxes. Transfer of owner-
ship does not terminate the deferral. The deferral is trans-
ferred, subject to the successor meeting the eligibility
requirements of chapter 82.60 RCW, for the remaining peri-
ods of the deferral. Any person who becomes a successor (see
WAC 458-20-216) to such investment project is liable for the
full amount of any unpaid, deferred taxes under the same
terms and conditions as the original recipient of the deferral.

(213) Disclosure of information. Applications and
reports received by the department under chapter 82.60 RCW
are not confidential and are subject to disclosure. (RCW
82.60.100.) Effective April 1, 2004, all information collected
in annual surveys, except the amount of tax deferral taken, is
confidential and not subject to disclosure. Information on the
amount of tax deferral taken in annual surveys is not confi-
dential and may be disclosed to the public upon request.

PART III
Applications from July 1, 1995, to July 31, 1999

(301) Definitions. For the purposes of this part, the fol-
lowing definitions apply for applications made on and after
July 1, 1995, and before August 1, 1999:

(a) "Acquisition of equipment or machinery" means the
equipment and machinery is under the dominion and control
of the recipient.

(b) "Applicant" means a person applying for a tax defer-
ral under chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a
tax deferral certificate has been issued.

(d) "Computer-related services" means services that are
connected or interact directly in the manufacture of computer
hardware or software or the programming of the manufac-
tured hardware. This includes the manufacture of hardware
such as chips, keyboards, monitors, any other hardware, and
the components of these items. It includes creating operating
systems and software that will be copied and sold as canned
software. "Computer-related services" does not include infor-
mation services. The activities performed by the manufac-
turer to test, correct, revise, or upgrade software or hardware
before they are approved for sale to the consumer are consid-
ered computer-related services.

(e) "Department" means the department of revenue.

(f) "Eligible area" means one of the areas designated
according to the following classifications:
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(i) Unemployment county. A county in which the aver-
age level of unemployment for the three calendar years pre-
ceding the year in which an application is filed exceeds the
average state unemployment for those years by twenty per-
cent. In making this calculation, the department will compare
the county's average unemployment rate in the prior three
years to one hundred twenty percent of the state's average
unemployment rate based on official unemployment figures
published by the department of employment security;

(i1) Median income county. On and after June 6, 1996, a
county that has a median household income that is less than
seventy-five percent of the state median income for the previ-
ous three years;

(iii)) MSA. A metropolitan statistical area, as defined by
the Office of Federal Statistical Policy and Standards, United
States Department of Commerce, in which the average level
of unemployment for the calendar year immediately preced-
ing the year in which an application is filed under chapter
82.60 RCW exceeds the average state unemployment for
such calendar year by twenty percent;

(iv) CEZ and county containing a CEZ. A designated
community empowerment zone (CEZ) approved under RCW
43.63A.700 or a county containing such a community
empowerment zone;

(v) Timber impact area towns. A town with a population
of less than twelve hundred persons that is located in a county
that is a timber impact area, as defined in RCW 43.31.601,
but that is not an unemployment county as defined in Part I;

(vi) Governor's designation county. A county designated
by the governor as an eligible area under RCW 82.60.047; or

(vii) Contiguous county. A county that is contiguous to
an unemployment county or a governor's designation county.

(g)(i) "Eligible investment project" means:

(A) An investment project in an unemployment county,
a median income county, an MSA, a timber impact area
town, or a governor's designation county; or

(B) That portion of an investment project in a CEZ, a
county containing a CEZ, or a contiguous county, that is
directly utilized to create at least one new full-time qualified
employment position for each seven hundred fifty thousand
dollars of investment.

(i1) "Eligible investment project" does not include an
investment project undertaken by a light and power business
as defined in RCW 82.16.010, other than that portion of a
cogeneration project that is used to generate power for con-
sumption within the manufacturing site of which the cogene-
ration project is an integral part. It also does not include an
investment project that has already received a deferral under
chapter 82.60 RCW.

(h) "Industrial fixture" means an item attached to a build-
ing or to land. Fixtures become part of the real estate to which
they are attached and upon attachment are classified as real
property, not personal property. Examples of "industrial fix-
tures" are fuel oil lines, boilers, craneways, and certain con-
crete slabs.

(1) "Initiation of construction," in regards to the construc-
tion, expansion, or renovation of buildings, means the com-
mencement of on-site construction work. Land clearing prior
to excavation of the building site does not commence con-
struction nor does planning commence construction.
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(j) "Investment project" means an investment in quali-
fied buildings or qualified machinery and equipment, includ-
ing labor and services rendered in the planning, installation,
and construction of the project. When an application for sales
and use tax deferral is timely submitted, costs incurred before
the application date are allowable, if they otherwise qualify.

(k) "Manufacturing" has the meaning given in RCW
82.04.120. Manufacturing, for purposes of the distressed area
deferral program, also includes computer programming, the
production of computer software, and other computer-related
services, but only when the computer programming, produc-
tion of computer software, or other computer-related services
are performed by a manufacturer as defined under RCW
82.04.110 and contribute to the production of a new, differ-
ent, or useful substance or article of tangible personal prop-
erty for sale; and the activities performed by research and
development laboratories and commercial testing laborato-
ries. (Chapter 16, Laws of 2010.)

(1) "Operationally complete" means the project is capa-
ble of being used for its intended purpose as described in the
application.

(m) "Person" has the meaning given in RCW 82.04.030.
"Person" does not include the state of Washington or its insti-
tutions. "Person" can be either a lessee or a lessor, who can
apply separately for individual investment projects at the
same site, if they comply with the other requirements of
chapter 82.60 RCW. The lessor/owner of the structure is not
eligible for deferral unless the underlying ownership of the
buildings, machinery, or equipment vests exclusively in the
lessor/owner, or unless the lessor has by written contract
agreed to pass the economic benefit of the deferral to the les-
see in the form of reduced rent payments.

(n) "Qualified buildings" means construction of new
structures, and expansion or renovation of existing structures
for the purpose of increasing floor space or production capac-
ity, used for manufacturing and research and development
activities.

"Qualified buildings" are limited to structures used for
manufacturing and research and development activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential or an integral part of a factory,
mill, plant, or laboratory. "Office" means space used by pro-
fessional, clerical, or administrative staff. For plant office
space to be a qualified building its use must be essential or
integral to the manufacturing or research and development
operation. Office space that is used by supervisors and their
staff, by technicians, by payroll staff, by the safety officer,
and by the training staff are examples of qualifying office
space. "Warehouse" means facilities used for the storage of
raw materials or finished goods.

(0) "Qualified employment position" means a permanent
full-time employee employed in the eligible investment proj-
ect during the entire tax year. The "entire tax year" means the
full-time position is filled for a period of twelve consecutive
months. "Full time" means at least 35 hours a week, 455
hours a quarter, or 1,820 hours a year.

(p) "Qualified machinery and equipment" means all new
industrial and research fixtures, equipment, and support facil-
ities that are an integral and necessary part of a manufactur-
ing or research and development operation. "Qualified
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machinery and equipment" includes computers, desks, filing
cabinets, photocopiers, printers, software, data processing
equipment, laboratory equipment; manufacturing compo-
nents such as belts, pulleys, shafts and moving parts; molds,
tools and dies; operating structures; and all equipment used to
control or operate machinery. It also includes machinery and
equipment acquired under the terms of a lease by the recipi-
ent. "New" as used in this subsection means either new to the
taxing jurisdiction of the state or new to the certificate holder.

(q) "Recipient" means a person receiving a tax deferral
under this program.

(r) "Research and development" means the development,
refinement, testing, marketing, and commercialization of a
product, service, or process before commercial sales have
begun. As used in this subsection, "commercial sales"
excludes sales of prototypes or sales for market testing if the
total gross receipts from such sales of the product, service, or
process do not exceed one million dollars.

(302) Issuance of deferral certificate. The department
will issue a sales and use tax deferral certificate for state and
local sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investment project. The depart-
ment will state on the certificate the amount of tax deferral
for which the recipient is eligible. Recipients must keep track
of how much tax is deferred.

(303) Eligible investment amount. There may or may
not be a hiring requirement, depending on the location of the
project.

(a) No hiring requirements. There are no hiring
requirements for qualifying projects located in distressed
counties, MSAs, median income counties, governor-desig-
nated counties, or timber impact towns. Monitoring and
reporting procedures are explained in subsection (310) of this
((seetten)) rule. Buildings that will be used partly for manu-
facturing or research and development and partly for other
purposes are eligible for a deferral on a proportionate basis.
Subsection (304) of this ((seetien)) rule explains the proce-
dure for apportionment.

(b) Hiring requirements. There are hiring requirements
for qualifying projects located in CEZs, in counties contain-
ing CEZs, or in contiguous counties. Total qualifying project
costs, including any part of the project that would qualify
under RCW 82.08.02565 and 82.12.02565, must be exam-
ined to determine the number of positions associated with the
project. An applicant who knows at the time of application
that he or she will not fill the required qualified employment
positions is not eligible for the deferral. Applicants must
make good faith estimates of anticipated hiring. The appli-
cant applies for a deferral of investment that correlates to the
estimated number of persons to be hired. The investment
must include the sales price of machinery and equipment eli-
gible for the sales and use tax exemption under RCW 82.08.-
02565 and 82.12.02565. An applicant can amend the number
of persons hired until completion of the project. The qualified
employment positions filled by December 31 of the year of
completion are the benchmark to be used during the next
seven years in determining hiring compliance.

(1) Total qualifying project costs are divided by seven
hundred fifty thousand, the result being the qualified employ-
ment positions.
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(i) In addition, the number of qualified employment
positions created by an investment project will be reduced by
the number of full-time employment positions maintained by
the recipient in any other community in this state that are dis-
placed as a result of the investment project. This reduction
requires a reexamination of whether the seventy-five percent
hiring requirement (as explained below) is met.

(ii1) This number, which is the result of (i) and (ii) of this
subsection, is the number of positions used as the benchmark
over the life of the deferral. For recipients locating in a CEZ
or a county containing a CEZ, seventy-five percent of the
new positions must be filled by residents of a CEZ located in
the county where the project is located. The department has
instituted a geographic information system (GIS) to assist
taxpayers in determining taxing jurisdiction boundaries, local
tax rates, and a mapping and address lookup system to deter-
mine whether a specific address is within a CEZ. The system
is available on the department's internet web site at http://
www.dor.wa.gov. For recipients located in a contiguous
county, residents of an adjacent unemployment or governor-
designated county must fill seventy-five percent of the new
positions.

(iv) The qualified employment positions are reviewed
each year, beginning December 31st of the year the project is
operationally complete and each year for seven years. If the
recipient has failed to create the requisite number of posi-
tions, the department will issue an assessment as explained
under subsection (311) of this ((seetion)) rule.

(v) In addition to the hiring requirements for new posi-
tions under (b) of this subsection, the recipient of a deferral
for an expansion or diversification of an existing facility must
ensure that he or she maintains the same percentage of
employment positions filled by residents of the contiguous
county or the CEZ that existed prior to the application being
made. This percentage must be maintained for seven years.

(vi) Qualified employment positions do not include
those positions filled by persons hired in excess of the ratio of
one employee per required dollar of investment for which a
deferral is granted. In the event an employee is either volun-
tarily or involuntarily separated from employment, the
employment position will be considered filled if the
employer is either training or actively recruiting a replace-
ment employee, so long as the position is not actually vacant
for any period in excess of thirty consecutive days.

(304) Apportionment of costs between qualifying and
nonqualifying investments. The deferral is allowable only
in respect to investment in the construction of a new building
or the expansion or renovation of existing buildings used in
manufacturing, research and development, or commercial
testing.

(a) Where a building(s) is used partly for manufacturing,
research and development, or commercial testing and partly
for purposes that do not qualify for deferral under this rule,
the deferral will be determined by apportionment of the total
project costs. The applicable tax deferral will be determined
by apportionment according to the ratio of the square footage
of that portion of the building(s) directly used for manufac-
turing, research and development, or commercial testing pur-
poses bears to the square footage of the total building(s).
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Apportionment formula:

Eligible square feet of building(s)

o = Percent Eligible
Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and bathrooms,
are not included in the square feet figure for either the numer-
ator or the denominator. The cost of the common areas is
multiplied by the percent eligible to determine the portion of
the common area that is eligible for deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipment is not subject to
apportionment.

(305) Leased equipment. The amount of tax deferral
allowable for leased equipment is the amount of the consider-
ation paid by the recipient to the lessor over the initial term of
the lease, excluding any period of extension or option to
renew, up to the last date for repayment of the deferred taxes.
After that date the recipient must pay the appropriate sales
taxes to the lessor for the remaining term of the lease.

(306) Application procedure and review process. An
application for sales and use tax deferral under this program
must be made prior to the initiation of construction and the
acquisition of machinery and equipment. Persons who apply
after construction is initiated or after acquisition of machin-
ery and equipment are not eligible for the program. Applica-
tions for persons subject to hiring requirements must include
information regarding the estimated total project cost and the
qualified employment positions.

(a) Application forms will be supplied to the applicant by
the department upon request. The completed application may
be sent by fax to 360-586-2163 or mailed to the following
address:

((State-ef-Washington))

Washington State Department of Revenue
Special Programs

P.O. Box 47477

Olympia, WA 98504-7477

(b) The department will verify the information contained
in the application and approve or disapprove the application
within sixty days. If approved, the department will issue a tax
deferral certificate. If disapproved, the department will notify
the applicant as to the reason(s) for disapproval. The U.S.
Post Office postmark or fax date will be used as the date of
application.

(c) The applicant may seek administrative review of the
department's disapproval of an application within thirty days
from the date of notice of disallowance pursuant to the provi-

sions of WAC 458-20-100((;-appeals; small-elaimsandsettle-
ments)) (Informal administrative reviews). The filing of a

petition for review with the department starts a review of
departmental action.

(307) Eligible area criteria. The statewide and county
unemployment statistics last published by the department
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will be used to determine eligible areas based on unemploy-
ment. Median income county designation is based on data
produced by the office of financial management and made
available to the department on November 1 of each year. The
timber impact town designation is based on information pro-
vided by the department of employment security.

If an investment project is located in an area that quali-
fies under more than one type of eligible area, the department
will automatically assign the project to the eligible area that
imposes the least burden on the taxpayer and with the greatest
benefit to the taxpayer. If the applicant elects to be bound by
the requirements of the other potential eligible area, the appli-
cant must make a written statement to that effect. For exam-
ple, on May 1, 1998, the city of Yakima qualifies as a CEZ,
and the entire county of Yakima qualifies as an unemploy-
ment county. The CEZ requirements are more restrictive than
the unemployment county requirements. The department will
assign the project to the distressed area eligible area unless
the applicant elected to be bound by the CEZ requirements.

(308) Use of the certificate. A tax deferral certificate
issued under this program is for the use of the recipient for
deferral of sales and use taxes due on each eligible invest-
ment project. Deferral is limited only to investment in quali-
fied building or qualified machinery and equipment as
defined in subsection (301) of this ((seetien)) rule. Thus,
sales and use taxes cannot be deferred on items that do not
become part of the qualified buildings, machinery, or equip-
ment. In addition, the deferral is not to be used to defer the
taxes of the persons with whom the recipient does business,
persons the recipient hires, or employees of the recipient.

The tax deferral certificate is used in a manner similar to
that of a resale certificate as set forth in WAC 458-20-102,
Resale certificates. The certificate holder must provide a
copy of the tax deferral certificate to the seller at the time
goods or services are purchased. The seller is relieved of the
responsibility for collection of the sales or use tax upon pre-
sentation of the certificate. The seller must retain a copy of
the certificate as part of its permanent records for a period of
at least five years. A blanket certificate may be provided by
the certificate holder and accepted by the seller covering all
such purchases relative to the eligible project. The seller is
liable for business and occupation tax on all tax deferral
sales.

(309) Project operationally complete. An applicant
must provide the department with the estimated cost of the
investment project at the time the application is made. Fol-
lowing approval of the application and issuance of a deferral
certificate, a certificate holder must notify the department, in
writing, when the value of the investment project reaches the
estimated cost as stated on the tax deferral certificate.

(a) If a certificate holder has reached its level of esti-
mated costs and the project is not operationally complete, the
certificate holder may request an amended certificate stating
a revised amount upon which the deferral is requested.
Requests must be mailed or faxed to the department.

(b) The certificate holder must notify the department in
writing when the construction project is operationally com-
plete. The department will certify the date on which the proj-
ect was operationally complete. The recipient of the deferral
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must maintain the manufacturing or research and develop-
ment activity for eight years from this date.

(310) Reporting and monitoring procedure.

(a) Requirement to submit annual reports. Each recipient
of a deferral granted after July 1, 1995, must submit a report
to the department on December 3 1st of the year in which the
investment project is certified by the department as having
been operationally completed, and on December 31st of each
of the seven succeeding calendar years. The report must be
made to the department in a form and manner prescribed by
the department. The report must contain information regard-
ing the actual employment related to the project and any other
information required by the department. If the recipient fails
to submit a report or submits an inadequate or falsified report,
the department may declare the amount of deferred taxes out-
standing to be immediately due and payable. An inadequate
or falsified report is one that contains material omissions or
contains knowingly false statements and information.

(b) Requirement to submit annual surveys. Effective
April 1, 2004, each recipient of a tax deferral granted under
chapter 82.60 RCW after June 30, 1994, must complete an
annual survey instead of an annual report. If the economic
benefits of the deferral are passed to a lessee as provided in
RCW 82.60.020(4), the lessee must agree to complete the
annual survey and the applicant is not required to complete
the annual survey. Refer to WAC 458-20-268 (Annual sur-
veys for certain tax adjustments) for more information on the
requirements to file annual surveys.

(311) Repayment of deferred taxes. Repayment of tax
deferred under chapter 82.60 RCW is excused, except as oth-
erwise provided in RCW 82.60.070 and this subsection, on an
investment project for which a deferral has been granted
under chapter 82.60 RCW after June 30, 1994.

(a) Taxes deferred under this chapter need not be repaid
on machinery and equipment for lumber and wood product
industries, and sales of or charges made for labor and ser-
vices, of the type which qualified for exemption under RCW
82.08.02565 or 82.12.02565.

(b) The following describes the various circumstances
under which repayment of the deferral may be required. Out-
standing taxes are determined by reference to the following
table. The table presumes the taxpayer maintained eligibility
for the entire year.

Percentage of
Deferred Tax Waived

0%
0%
0%
10%
15%
20%
25%
30%

Repayment Year

1 (Year operationally complete)

0 N AN L B~ W N

Any action taken by the department to disqualify a recip-
ient for tax deferral or require payment of all or part of
deferred taxes is subject to administrative review pursuant to

Expedited

[38]

Washington State Register, Issue 16-07

the provisions of WAC 458-20-100((;-appeals;smal-elaims
aﬂd—se%t-}emeﬂfs)) (Informal administrative reviews). The fil-

ing of a petition for review with the department starts a
review of departmental action. See subsection (24)(d) of this
((seetion)) rule for repayment and waiver for deferrals with
hiring requirements.

(c) Failure of investment project to satisfy general
conditions. If, on the basis of the recipient's annual report or
other information, including that submitted by the depart-
ment of employment security, the department finds that an
investment project is not eligible for tax deferral for reasons
other than failure to create the required number of qualified
employment positions, the department will declare the
amount of deferred taxes outstanding to be immediately due.
For example, a reason for disqualification would be that the
facilities are not used for a manufacturing or research and
development operation.

(d) Failure of investment project to satisfy required
employment positions conditions. If, on the basis of the
recipient's annual report or other information, the department
finds that an investment project has been operationally com-
plete for three years and has failed to create the required num-
ber of qualified employment positions, the amount of taxes
deferred will be immediately due. The department will assess
interest at the rate and as provided for delinquent excise taxes
under RCW 82.32.050 (retroactively to the date the applica-
tion was filed). There is no proration of the amount owed
under this subsection. No penalties will be assessed.

(e) Failure of investment project to satisfy employee
residency requirements. If, on the basis of the recipient's
annual report or other information, the department finds that
an investment project under RCW 82.60.040 (1)(b) or (¢) has
failed to comply with any requirement of RCW 82.60.045 for
any calendar year for which reports are required under this
subsection, twelve and one-half percent of the amount of
deferred taxes will be immediately due. For each year a
deferral's requirements are met twelve and one-half percent
of the amount of deferred taxes will be waived. The depart-
ment will assess interest at the rate provided for delinquent
excise taxes under RCW 82.32.050, retroactively to the date
the application was filed. Each year the employment require-
ment is met, twelve and one-half percent of the deferred tax
will be waived, if all other program requirements are met. No
penalties will be assessed.

(f) The department of employment security makes and
certifies to the department all determinations of employment
and wages required under this subsection.

(312) Debt not extinguished because of insolvency or
sale. Insolvency or other failure of the recipient does not
extinguish the debt for deferred taxes nor will the sale,
exchange, or other disposition of the recipient's business
extinguish the debt for the deferred taxes. Transfer of owner-
ship does not terminate the deferral. The deferral is trans-
ferred, subject to the successor meeting the eligibility
requirements of this chapter, for the remaining periods of the
deferral. Any person who becomes a successor (see WAC
458-20-216) to such investment project is liable for the full
amount of any unpaid, deferred taxes under the same terms
and conditions as the original recipient.
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(313) Disclosure of information. Applications and
reports received by the department under chapter 82.60 RCW
are not confidential and are subject to disclosure. (RCW
82.60.100.) Effective April 1, 2004, all information collected
in annual surveys, except the amount of tax deferral taken, is
confidential and not subject to disclosure. Information on the
amount of tax deferral taken in annual surveys is not confi-
dential and may be disclosed to the public upon request.

PART IV
Applications from July 1, 1994, to June 30, 1995

(401) Definitions. For the purposes of this part, the fol-
lowing definitions apply for applications made on and after
July 1, 1994, and before July 1, 1995.

(a) "Acquisition of equipment or machinery" means the
date the equipment and machinery is under the dominion and
control of the recipient.

(b) "Applicant" means a person applying for a tax defer-
ral under chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a
tax deferral certificate has been issued.

(d) "Computer-related services" means services that are
connected or interact directly in the manufacture of computer
hardware or software or the programming of the manufac-
tured hardware. This includes the manufacture of hardware
such as chips, keyboards, monitors, any other hardware, and
the components of these items. It includes creating operating
systems and software that will be copied and sold as canned
software. "Computer-related services" does not include infor-
mation services. The activities performed by the manufac-
turer to test, correct, revise, and upgrade software or hard-
ware before they are approved for sale to the consumer are
considered computer-related services in this instance.

(e) "Department" means the department of revenue.

(f) "Eligible area" means:

(1) Unemployment county. A county in which the aver-
age level of unemployment for the three calendar years pre-
ceding the year in which an application is filed exceeds the
average state unemployment for those years by twenty per-
cent. The department may compare the county's average
unemployment rate in the prior three years to one hundred
twenty percent of the state's average unemployment rate
based on official unemployment figures published by the
department of employment security;

(i) MSA. A metropolitan statistical area, as defined by
the Office of Federal Statistical Policy and Standards, United
States Department of Commerce, in which the average level
of unemployment for the calendar year immediately preced-
ing the year in which an application is filed under chapter
82.60 RCW exceeds the average state unemployment for
such calendar year by twenty percent;

(iii) CEZ. A designated community empowerment zone
approved under RCW 43.63A.700;

(iv) Timber impact area towns. A town with a population
of less than twelve hundred persons that is located in a county
that is a timber impact area, as defined in RCW 43.31.601,
but that is not an unemployment county as defined in this
subsection;

(v) Contiguous county. A county that is contiguous to an
unemployment county or a governor's designation county; or
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(vi) Governor's designation county. A county designated
by the governor as an eligible area under RCW 82.60.047.

(g)(1) "Eligible investment project" means that portion of
an investment project which:

(A) Is directly utilized to create at least one new full-time
qualified employment position for each seven hundred fifty
thousand dollars of investment on which a deferral is
requested; and

(B) Either initiates a new operation, or expands or diver-
sifies a current operation by expanding, equipping, or reno-
vating an existing facility with costs in excess of twenty-five
percent of the true and fair value of the facility prior to
improvement. "Improvement" means the physical alteration
by significant expansion, modernization, or renovation of an
existing facility, excluding land, where the cost of such
expansion, etc., exceeds twenty-five percent of the true and
fair value of the existing facility prior to the initiation of the
expansion or renovation. The term "improvement" is further
defined to include those portions of an existing facility which
do not increase the usable floor space, but is limited to the
renovation, modernization, or any other form of alteration or
addition and the equipment and machinery installed therein
during the course of construction. The twenty-five percent
test may be satisfied by considering the value of both the
building and machinery and equipment; however, at least
forty percent of the total renovation costs must be attributable
to the physical renovation of the building structure alone.
"True and fair value" means the value listed on the assess-
ment roles as determined by the county assessor for the build-
ings or equipment for ad valorem property tax purposes at the
time of application.

(i1) "Eligible investment project" does not include either
an investment project undertaken by a light and power busi-
ness as defined in RCW 82.16.010, other than cogeneration
projects that are both an integral part of a manufacturing
facility and owned at least fifty percent by the manufacturer,
or investment projects that have already received deferrals
under chapter 82.60 RCW.

(h) "Industrial fixture" means an item attached to a build-
ing or to land. Fixtures become part of the real estate to which
they are attached and upon attachment are classified as real
property, not personal property. Examples of "industrial fix-
tures" are fuel oil lines, boilers, craneways, and certain con-
crete slabs.

(1) "Initiation of construction," in regards to the construc-
tion of new buildings, means the commencement of on-site
construction work.

(j) "Initiation of construction," in regards to the construc-
tion of expanding or renovating existing structures for the
purpose of increasing floor space or production capacity used
for manufacturing and research and development, means the
commencement of the new construction by renovation, mod-
ernization, or expansion, by physical alteration.

(k) "Investment project" means an investment in quali-
fied buildings or qualified machinery and equipment, includ-
ing labor and services rendered in the planning, installation,
and construction of the project. A person who does not build
or remodel his or her own building, but leases from a third
party, is eligible for sales and use tax deferral on the machin-
ery and equipment provided that an investment in qualified
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machinery and equipment is made by such person and a new
structure used to house the manufacturing activities is con-
structed.

() "Manufacturing" has the meaning given in RCW
82.04.120. Manufacturing, for purposes of the distressed area
deferral program, also includes computer programming, the
production of computer software, and other computer-related
services, but only when the computer programming, produc-
tion of computer software, or other computer-related services
are performed by a manufacturer as defined in RCW 82.04.-
110 and contribute to the production of a new, different, or
useful substance or article of tangible personal property for
sale; and the activities performed by research and develop-
ment laboratories and commercial testing laboratories.
(Chapter 16, Laws of 2010.)

(m) "Operationally complete" means the project is capa-
ble of being used for its intended purpose as described in the
application.

(n) "Person" has the meaning given in RCW 82.04.030.
"Person" does not include the state of Washington or its insti-
tutions. "Person" can be either a lessee or a lessor, who can
apply separately for individual investment projects at the
same site, if they comply with the other requirements of
chapter 82.60 RCW. The lessor/owner of the structure is not
eligible for deferral unless the underlying ownership of the
buildings, machinery, or equipment vests exclusively in the
lessor/owner, or unless the lessor has by written contract
agreed to pass the economic benefit of the deferral to the les-
see in the form of reduced rent payments.

(o) "Qualified buildings" are limited to structures used
for manufacturing and research and development activities.
"Qualified buildings" include plant offices and warchouses if
such facilities are essential or an integral part of a factory,
mill, plant, or laboratory. "Office" means space used by pro-
fessional, clerical, or administrative staff. For plant office
space to be a qualified building its use must be essential or
integral to the manufacturing or research and development
operation. Office space that is used by supervisors and their
staff, by technicians, by payroll staff, by the safety officer,
and by the training staff are examples of qualifying office
space. "Warehouse" means facilities used for the storage of
raw materials or finished goods.

(p) "Qualified employment position" means a permanent
full-time employee employed in the eligible investment proj-
ect during the entire tax year. The "entire tax year" means the
full-time position is filled for a period of twelve consecutive
months. "Full time" means at least 35 hours per week, 455
hours a quarter, or 1,820 hours a year.

(q) "Qualified machinery and equipment" means all new
industrial and research fixtures, equipment, and support facil-
ities that are an integral and necessary part of a manufactur-
ing operation or research and development operation. "Qual-
ified machinery and equipment" includes: Computers, soft-
ware, data processing equipment, laboratory equipment;
manufacturing components such as belts, pulleys, shafts and
moving parts; molds, tools and dies; operating structures; and
all equipment used to control or operate machinery. It also
includes machinery and equipment acquired under the terms
of a lease by the recipient. "New" as used in this subsection

Expedited

Washington State Register, Issue 16-07

means either new to the taxing jurisdiction of the state or new
to the certificate holder.

(r) "Research and development" means the development,
refinement, testing, marketing, and commercialization of a
product, service, or process before commercial sales have
begun. As used in this subsection, "commercial sales"
excludes sales of prototypes or sales for market testing if the
total gross receipts from such sales of the product, service, or
process do not exceed one million dollars.

(s) "Recipient" means a person receiving a tax deferral
under this program.

(402) Issuance of deferral certificate. The department
will issue a sales and use tax deferral certificate for state and
local sales and use taxes due under chapters 8§2.08, 82.12, and
82.14 RCW for an eligible investment project. The depart-
ment will state on the certificate the amount of tax deferral
for which the recipient is eligible. Recipients must keep track
of how much tax is deferred.

(403) Eligible investment amount.

(a) Projects located in unemployment counties, MSAs,
governor-designated counties, or timber impact towns are eli-
gible for a deferral on the portion of the investment project
that represents one new qualified employment position for
each seven hundred fifty thousand dollars of investment. The
eligible amount is computed by dividing the total qualifying
project costs by seven hundred fifty thousand, the result
being the qualified employment positions. In addition, the
number of qualified employment positions created by an
investment project will be reduced by the number of full-time
employment positions maintained by the recipient in any
other community in this state that are displaced as a result of
the investment project. This is the number of positions used
as the hiring benchmark. The qualified employment positions
must be filled by the end of year three. Monitoring and
reporting procedures are set forth in subsection (410) of this
((seetion)) rule. In addition, buildings that will be used partly
for manufacturing or research and development and partly for
other purposes are eligible for a deferral on a proportionate
basis. Subsection (404) of this ((seetien)) rule explains the
procedure for apportionment.

(b) Projects located in CEZs, counties containing CEZs,
or counties contiguous to an eligible county, are eligible for a
deferral if the project meets specific hiring requirements. The
recipient is eligible for a deferral on the portion of the invest-
ment project that represents one new qualified employment
position for each seven hundred fifty thousand dollars of
investment. The eligible amount is computed by dividing the
total qualifying project costs by seven hundred fifty thou-
sand, the result being the qualified employment positions.
This is the number of positions used as the hiring benchmark
over the life of the deferral. The qualified employment posi-
tions are reviewed each year, beginning December 3 1st of the
year the project is operationally complete and each year for
seven years. Monitoring and reporting procedures are set
forth in subsection (410) of this ((seetier)) rule. In addition,
buildings that will be used partly for manufacturing or
research and development and partly for other purposes are
eligible for a deferral on a proportionate basis. Subsection
(404) of this ((seetion)) rule explains the procedure for appor-
tionment.
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(c) In addition to the hiring requirements for new posi-
tions under (b) of this subsection, the recipient of a deferral
for an expansion or diversification of an existing facility must
ensure that he or she maintains the same percentage of
employment positions filled by residents of the contiguous
county or the CEZ that existed prior to the application being
made. This percentage must be maintained for seven years.
The department has instituted a geographic information sys-
tem (GIS) to assist taxpayers in determining taxing jurisdic-
tion boundaries, local tax rates, and a mapping and address
lookup system to determine whether a specific address is
within a CEZ. The system is available on the department's

internet web site at ((httpHwww-dor-wagev)) www.dor.wa.
gov.

(d) Qualified employment positions does not include
those persons hired in excess of the ratio of one employee per
required dollar of investment for which a deferral is granted.
In the event an employee is either voluntarily or involuntarily
separated from employment, the employment position will be
considered filled if the employer is either training or actively
recruiting a replacement employee so long as the position is
not actually vacant for any period in excess of thirty consec-
utive days.

(404) Apportionment of costs between qualifying and
nonqualifying investments. The deferral is allowable only
in respect to investment in the construction of a new building
or the expansion or renovation of existing buildings used in
manufacturing, research and development.

(a) Where a building(s) is used partly for manufacturing
or research and development and partly for purposes which
do not qualify for deferral under this rule, the deferral will be
determined by apportionment of the total project costs. The
applicable tax deferral will be determined by apportionment
according to the ratio of the square footage of that portion of
the building(s) directly used for manufacturing or research
and development purposes bears to the square footage of the
total building(s).

Apportionment formula:

Eligible square feet of building(s)

o = Percent Eligible
Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and bathrooms,
are not included in the square feet figure for either the numer-
ator or the denominator. The cost of the common areas is
multiplied by the percent eligible to determine the portion of
the common area that is eligible for deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipment is not subject to
apportionment.

(405) Leased equipment. The amount of tax deferral
allowable for leased equipment is the amount of the consider-
ation paid by the recipient to the lessor over the initial term of
the lease, excluding any period of extension or option to
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renew, up to the last date for repayment of the deferred taxes.
After that date the recipient must pay the appropriate sales
taxes to the lessor for the remaining term of the lease.

(406) Application procedure and review process. An
application for sales and use tax deferral under this program
must be made prior to the initiation of construction and the
acquisition of machinery and equipment. Persons who apply
after construction is initiated or after acquisition of machin-
ery and equipment are not eligible for the program.

(a) Application forms will be supplied to the applicant by
the department upon request. The completed application may
be sent by fax to 360-586-2163 or mailed to the following
address:

((State-ef Washingten))

Washington State Department of Revenue
Special Programs

P.O. Box 47477

Olympia, WA 98504-7477

(b) The department will verify the information contained
in the application and approve or disapprove the application
within sixty days. If approved, the department will issue a tax
deferral certificate. If disapproved, the department will notify
the applicant as to the reason(s) for disapproval. The U.S.
Post Office postmark or fax date will be used as the date of
application.

(c) The applicant may seek administrative review of the
department's disapproval of an application within thirty days
from the date of notice of disallowance pursuant to the provi-
sions of WAC 458-20-100((Gappeals;small-elaims-and-settle-
ments)) (Informal administrative reviews). The filing of a

petition for review with the department starts a review of
departmental action.

(407) Eligible area criteria. The department will use the
statewide and county unemployment statistics as last pub-
lished by the department. Timber impact town designation is
based on information provided by the department of employ-
ment security. The department will update the list of eligible
areas by county, annually.

(408) Use of the certificate. A tax deferral certificate
issued under this program will be for the use of the recipient
for deferral of sales and use taxes due on each eligible invest-
ment project. Deferral is limited only to investment in quali-
fied buildings or qualified machinery and equipment as
defined in subsection (401) of this ((seettonr)) rule. Thus,
sales and use taxes cannot be deferred on items that do not
become part of the qualified buildings, machinery, or equip-
ment. In addition, the deferral is not to be used to defer the
taxes of the persons with whom the recipient does business,
persons the recipient hires, or employees of the recipient. The
tax deferral certificate is be used in a manner similar to that of
a resale certificate as set forth in WAC 458-20-102, Resale
certificates. The certificate holder must provide a copy of the
tax deferral certificate to the seller at the time goods or ser-
vices are purchased. The seller will be relieved of the respon-
sibility for collection of the sales or use tax upon presentation
of the certificate. The seller must retain a copy of the certifi-
cate as part of its permanent records for a period of at least
five years. A blanket certificate may be provided by the cer-
tificate holder and accepted by the seller covering all such
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purchases relative to the eligible project. The seller is liable
for business and occupation tax on all tax deferral sales.

(409) Project operationally complete. An applicant
must provide the department with the estimated cost of the
investment project at the time the application is made. Fol-
lowing approval of the application and issuance of a tax
deferral certificate, a certificate holder must notify the depart-
ment, in writing, when the value of the investment project
reaches the estimated cost as stated on the tax deferral certif-
icate.

(a) If a certificate holder has reached its level of esti-
mated costs and the project is not operationally complete, the
certificate holder may request an amended certificate stating
a revised amount upon which the deferral of sales and use
taxes is requested. Requests must be mailed or faxed to the
department.

(b) The certificate holder must notify the department in
writing when the construction project is operationally com-
plete. The department will certify the date on which the proj-
ect was operationally complete. The recipient of the deferral
must maintain the manufacturing or research and develop-
ment activity for eight years from this date.

(c) The recipient will be notified in writing of the total
amount of deferred taxes, the date(s) upon which the deferred
taxes must be paid, and any reports required to be submitted
in the subsequent years. If the department disallows any por-
tion of the amount of sales and use taxes requested for defer-
ral, the recipient may seek administrative review of the
department's action within thirty days from the date of the
notice of disallowance pursuant to the provisions of WAC
458-20-100((-appeals;small-elaims-and-settlements)) (Infor-
mal administrative reviews). The filing of a petition for

review with the department starts a review of departmental
action.

(410) Reporting and monitoring procedure.

(a) Requirement to submit annual reports. Each recipient
of a sales and use tax deferral must submit a report to the
department on December 31st of the year in which the invest-
ment project is certified by the department as having been
operationally completed, and on December 31st of each of
the seven succeeding calendar years. The report must be
made to the department in a form and manner prescribed by
the department. The report must contain information regard-
ing the actual employment related to the project and any other
information required by the department. If the recipient fails
to submit a report or submits an inadequate or falsified report,
the department may declare the amount of deferred taxes out-
standing to be immediately due and payable. An inadequate
or falsified report is one that contains material omissions or
contains knowingly false statements and information.

(b) Requirement to submit annual surveys. Effective
April 1, 2004, each recipient of a tax deferral granted under
chapter 82.60 RCW after June 30, 1994, must complete an
annual survey instead of an annual report. If the economic
benefits of the deferral are passed to a lessee as provided in
RCW 82.60.020(4), the lessee must agree to complete the
annual survey and the applicant is not required to complete
the annual survey. Refer to WAC 458-20-268 (Annual sur-
veys for certain tax adjustments) for more information on the
requirements to file annual surveys.
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(411) Repayment of deferred taxes. Repayment of tax
deferred under chapter 82.60 RCW is excused, except as oth-
erwise provided in RCW 82.60.070 and this subsection on an
investment project for which a deferral has been granted
under chapter 82.60 RCW after June 30, 1994.

(a) The following describes the various circumstances
under which repayment of the deferral may be required. Out-
standing taxes are determined by reference to the following
table. The table presumes the taxpayer maintained eligibility
for the entire year. See subsection (¢) for repayment and
waiver for deferrals with hiring requirements.

Percentage of
Deferred Tax Waived

1 (Year operationally complete) 0%
0%
0%
10%
15%
20%
25%
30%

Repayment Year

0 N N W B~ W

Any action taken by the department to disqualify a recip-
ient for tax deferral or require payment of all or part of
deferred taxes is subject to administrative review pursuant to
the provisions of WAC 458-20-100((;appeals;smal-elaims
and-settlements)) (Informal administrative reviews). The fil-

ing of a petition for review with the department starts a
review of departmental action.

(b) Failure of investment project to satisfy general
conditions. If, on the basis of the recipient's annual report or
other information, including that submitted by the depart-
ment of employment security, the department finds that an
investment project is not eligible for tax deferral, other than
failure to create the required number of positions, the depart-
ment will declare the amount of deferred taxes outstanding to
be immediately due. For example, a reason for disqualifica-
tion would be that the facility is not used for manufacturing
or research and development operations.

(c) Failure of investment project to satisfy employ-
ment positions conditions. If, on the basis of the recipient's
annual report or other information, the department finds that
an investment project has been operationally complete for
three years and has failed to create the required number of
qualified employment positions, the amount of taxes deferred
will be immediately due. The department will assess interest
at the rate and as provided for delinquent excise taxes under
RCW 82.32.050 (retroactively to the date of deferral). No
penalties will be assessed.

(d) Failure of investment project to satisfy employee
residency requirements. If, on the basis of the recipient's
annual report or other information, the department finds that
an investment project under RCW 82.60.040 (1)(b) or (¢) has
failed to comply with the special hiring requirements of
RCW 82.60.045 for any calendar year for which reports are
required under this subsection, twelve and one-half percent of
the amount of deferred taxes will be immediately due. For
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each year a deferral's requirements are met twelve and one-
half percent of the amount of deferred taxes will be waived.
The department will assess interest at the rate provided for
delinquent excise taxes under RCW 82.32.050, retroactively
to the date of deferral. No penalties will be assessed.

(e) The department of employment security makes and
certifies to the department all determinations of employment
and wages required under this subsection, per request.

(412) Debt not extinguished because of insolvency or
sale. Insolvency or other failure of the recipient does not
extinguish the debt for deferred taxes nor will the sale,
exchange, or other disposition of the recipient's business
extinguish the debt for the deferred taxes. Transfer of owner-
ship does not terminate the deferral. The deferral is trans-
ferred, subject to the successor meeting the eligibility
requirements of this chapter, for the remaining periods of the
deferral. Any person who becomes a successor (see WAC
458-20-216) to such investment project is liable for the full
amount of any unpaid, deferred taxes under the same terms
and conditions as the original recipient.

(413) Disclosure of information. Applications and
reports received by the department under chapter 82.60 RCW
are not confidential and are subject to disclosure. (RCW
82.60.100.) Effective April 1, 2004, all information collected
in annual surveys, except the amount of tax deferral taken, is
confidential and not subject to disclosure. Information on the
amount of tax deferral taken in annual surveys is not confi-
dential and may be disclosed to the public upon request.

PART V
Applications from July 1, 1992, to June 30, 1994

(501) Definitions. For the purposes of this part, the fol-
lowing definitions apply for applications made after July 1,
1992, but before July 1, 1994:

(a) "Acquisition of equipment or machinery" means the
equipment and machinery is under the dominion and control
of the recipient.

(b) "Applicant" means a person applying for a tax defer-
ral under chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a
tax deferral certificate has been issued.

(d) "Computer-related services" means services that are
connected or interact directly in the manufacture of computer
hardware or software or the programming of the manufac-
tured hardware. This includes the manufacture of hardware
such as chips, keyboards, monitors, any other hardware, and
the components of these items. It includes creating operating
systems and software that will be copied and sold as canned
software. "Computer-related services" does not include infor-
mation services. The activities performed by the manufac-
turer to test, correct, revise, and upgrade software or hard-
ware before they are approved for sale to the consumer are
considered computer-related services in this instance.

(e) "Department” means the department of revenue.

(f) "Eligible area" means:

(1) Unemployment county. A county in which the aver-
age level of unemployment for the three calendar years pre-
ceding the year in which an application is filed exceeds the
average state unemployment for those years by twenty per-
cent. The department may compare the county's average
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unemployment rate in the prior three years to one hundred
twenty percent of the state's average unemployment rate
based on official unemployment figures published by the
department of employment security;

(il) MSA. A metropolitan statistical area, as defined by
the Office of Federal Statistical Policy and Standards, United
States Department of Commerce, in which the average level
of unemployment for the calendar year immediately preced-
ing the year in which an application is filed under chapter
82.60 RCW exceeds the average state unemployment for
such calendar year by twenty percent; or

(iii) CEZ. Beginning July 1, 1993, a designated commu-
nity empowerment zone approved under RCW 43.63A.700.

(g)(1) "Eligible investment project" means that portion of
an investment project which:

(A) Is directly utilized to create at least one new full-time
qualified employment position for each three hundred thou-
sand dollars of investment on which a deferral is requested,
and

(B) Either initiates a new operation, or expands or diver-
sifies a current operation by expanding, or renovating an
existing building with costs in excess of twenty-five percent
of the true and fair value of the plant complex prior to
improvement. "Improvement" means the physical alteration
by significant expansion, modernization, or renovation of an
existing plant complex, excluding land, where the cost of
such expansion, etc., exceeds twenty-five percent of the true
and fair value of the existing plant complex prior to the initi-
ation of the expansion or renovation. The term "improve-
ment" is further defined to include those portions of an exist-
ing building which do not increase the usable floor space, but
is limited to the renovation, modernization, or any other form
of alteration or addition and the equipment and machinery
installed therein during the course of construction. The
twenty-five percent test may be satisfied by considering the
value of both the building and machinery and equipment;
however, at least forty percent of the total renovation costs
must be attributable to the physical renovation of the building
structure alone. "True and fair value" means the value listed
on the assessment rolls as determined by the county assessor
for the land, buildings, or equipment for ad valorem property
tax purposes at the time of application; or

(C) Acquires machinery and equipment to be used for
either manufacturing or research and development. The les-
sor/owner of the structure is not eligible for a deferral unless
the underlying ownership of the buildings, machinery, and
equipment vests exclusively in the same person.

(i1) "Eligible investment project" does not include any
portion of an investment project undertaken by a light and
power business as defined in RCW 82.16.010 or investment
projects that have already received deferrals under chapter
82.60 RCW.

(h) "Industrial fixture" means an item attached to a build-
ing or to land. Fixtures become part of the real estate to which
they are attached and upon attachment are classified as real
property, not personal property. Examples of "industrial fix-
tures" are fuel oil lines, boilers, craneways, and certain con-
crete slabs.

Expedited



WSR 16-07-078

(1) "Initiation of construction," in regards to the construc-
tion of new buildings, means the commencement of on-site
construction work.

(j) "Initiation of construction," in regards to the construc-
tion of expanding or renovating existing structures for the
purpose of increasing floor space or production capacity used
for manufacturing and research and development, means the
commencement of new construction by renovation, modern-
ization, or expansion, by physical alteration.

(k) "Investment project" means an investment in quali-
fied buildings and qualified machinery and equipment,
including labor and services rendered in the planning, instal-
lation, and construction of the project.

(1) "Manufacturing" has the meaning given in RCW
82.04.120. Manufacturing, for purposes of the distressed area
deferral program, also includes computer programming, the
production of computer software, and other computer-related
services, but only when the computer programming, produc-
tion of computer software, or other computer-related services
are performed by a manufacturer as defined in RCW 82.04.-
110 and contribute to the production of a new, different, or
useful substance or article of tangible personal property for
sale; and the activities performed by research and develop-
ment laboratories and commercial testing laboratories.
(Chapter 16, Laws of 2010.)

(m) "Operationally complete" means the project is capa-
ble of being used for its intended purpose as described in the
application.

(n) "Person" has the meaning given in RCW 82.04.030.
"Person" does not include the state of Washington or its insti-
tutions. "Person" can be either a lessee or a lessor, who can
apply separately for individual investment projects at the
same site, if they comply with the other requirements of this
chapter. The lessor/owner of the structure is not eligible for
deferral unless the underlying ownership of the buildings,
machinery, or equipment vests in the lessor/owner.

(o) "Qualified buildings" are limited to structures used
for manufacturing and research and development activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential or an integral part of a factory,
mill, plant, or laboratory. "Office" means space used by pro-
fessional, clerical, or administrative staff. For plant office
space to be a qualified building, its use must be essential or
integral to the manufacturing or research and development
operation. Office space that is used by supervisors and their
staff, by technicians, by payroll staff, by the safety officer,
and by the training staff are examples of qualifying office
space. "Warehouse" means facilities used for the storage of
raw materials or finished goods.

(p) "Qualified employment position" means a permanent
full-time employee employed in the eligible investment proj-
ect during the entire tax year. The "entire tax year" means the
full-time position is filled for a period of twelve consecutive
months. "Full time" means at least 35 hours a week, 455
hours a quarter, or 1,820 hours a year.

(q) "Qualified machinery and equipment" means all new
industrial and research fixtures, equipment, and support facil-
ities that are an integral and necessary part of a manufactur-
ing operation or research and development operation. "Qual-
ified machinery and equipment" includes: Computers, soft-
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ware, data processing equipment, laboratory equipment;
manufacturing components such as belts, pulleys, shafts and
moving parts; molds, tools and dies; operating structures; and
all equipment used to control or operate machinery. It also
includes machinery and equipment acquired under the terms
of a long- or short-term lease by the recipient. "New" as used
in this subsection means either new to the taxing jurisdiction
of the state or new to the certificate holder.

(r) "Recipient" means a person receiving a tax deferral
under this program.

(s) "Research and development" means the development,
refinement, testing, marketing, and commercialization of a
product, service, or process before commercial sales have
begun. As used in this subsection, "commercial sales"
excludes sales of prototypes or sales for market testing if the
total gross receipts from such sales of the product, service, or
process do not exceed one million dollars.

(502) Issuance of deferral certificate. The department
will issue a sales and use tax deferral certificate for state and
local sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investment project. The depart-
ment will state on the certificate the amount of tax deferral
for which the recipient is eligible. Recipients must keep track
of how much deferral is taken.

(503) Eligible investment amount. Recipients are eligi-
ble for a deferral on investment used to create employment
positions.

(a) Total qualifying project costs must be examined to
determine the number of positions associated with the proj-
ect. Total qualifying project costs are divided by three hun-
dred thousand, the result being the qualified employment
positions. This is the number of positions used as the hiring
benchmark at the end of year three. The qualified employ-
ment positions are reviewed in the third year, following
December 31st of the year the project is operationally com-
plete. If the recipient has failed to create the requisite number
of positions, the department will issue an assessment under
subsection (511) of this ((seetier)) rule. Buildings that will be
used partly for manufacturing or research and development
and partly for other purposes are eligible for a deferral on a
proportionate basis. Subsection (504) of this ((seetion)) rule
explains the procedure for apportionment.

(b) Qualified employment positions does not include
those persons hired in excess of the ratio of one employee per
required dollar of investment for which a deferral is granted.
In the event an employee is either voluntarily or involuntarily
separated from employment, the employment position will be
considered filled if the employer is either training or actively
recruiting a replacement employee so long as the position is
not actually vacant for any period in excess of thirty consec-
utive days.

(504) Apportionment of costs between qualifying and
nonqualifying investments. The deferral is allowable only
in respect to investment in the construction of a new building
or the expansion or renovation of existing buildings directly
used in manufacturing, research and development, or com-
mercial testing laboratories.

(a) Where a building(s) is used partly for manufacturing
or research and development, or commercial testing and
partly for purposes, which do not qualify for deferral under
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this rule, the deferral will be determined by apportionment of
the total project costs. The applicable tax deferral will be
determined by apportionment according to the ratio of the
square footage of that portion of the building(s) directly used
for manufacturing or research and development purposes
bears to the square footage of the total building(s).

Apportionment formula:

Eligible square feet of building(s)

T = Percent Eligible
Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and bathrooms,
are not included in the square feet figure for either the numer-
ator or the denominator. The cost of the common areas is
multiplied by the percent eligible to determine the portion of
the common area that is eligible for deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipment is not subject to
apportionment.

(505) Leased equipment. The amount of tax deferral
allowable for leased equipment is the amount of the consider-
ation paid by the recipient to the lessor over the initial term of
the lease, excluding any period of extension or option to
renew, up to the last date for repayment of the deferred taxes.
After that date the recipient must pay the appropriate sales
taxes to the lessor for the remaining term of the lease.

(506) Application procedure and review process. An
application for sales and use tax deferral under this program
must be made prior to the initiation of construction and the
acquisition of equipment or machinery. Persons who apply
after construction is initiated or finished or after acquisition
of machinery and equipment are not eligible for the program.

(a) Application forms will be supplied to the applicant by
the department upon request. The completed application may
be sent by fax to 360-586-2163 or mailed to the following
address:

((State-efWashington))
Washington State Department of Revenue

Special Programs
P.O. Box 47477
Olympia, WA 98504-7477

(b) The department will verify the information contained
in the application and either approve or disapprove the appli-
cation within sixty days. If approved, the department will
issue a tax deferral certificate. If disapproved, the department
will notify the applicant as to the reason(s) for disapproval.
The U.S. Post Office postmark or fax date will be used as the
date of application.

(¢) The applicant may seek administrative review of the
department's refusal to issue a certificate pursuant to the pro-
visions of WAC 458-20-100((;appeals;-small-elaims-and-set-
tements)) (Informal administrative reviews), within thirty

days from the date of notice of the department's refusal, or
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within any extension of such time granted by the department.
The filing of a petition for review with the department starts
a review of departmental action.

(507) Unemployment criteria. For purposes of making
application for tax deferral and of approving such applica-
tions, the statewide and county unemployment statistics last
published by the department will be used to determine eligi-
ble areas. The department will update the list of eligible areas
by county, on an annual basis.

(508) Use of the certificate. A tax deferral certificate
issued under this program is for the use of the recipient for
deferral of sales and use taxes due on each eligible invest-
ment project. Deferral is limited only to investment in quali-
fied buildings or qualified machinery and equipment as
defined in subsection (501) of this ((seetien)) rule. Thus,
sales and use taxes cannot be deferred on items that do not
become part of the qualified buildings, machinery, or equip-
ment.

The tax deferral certificate is to be used in a manner sim-
ilar to that of a resale certificate as set forth in WAC 458-20-
102, Resale certificates. The certificate holder must provide a
copy of the tax deferral certificate to the seller at the time
goods or services are purchased. The seller will be relieved of
the responsibility for collection of the sales or use tax upon
presentation of the certificate. The seller must retain a copy
of the certificate as part of its permanent records for a period
of at least five years. A blanket certificate may be provided
by the certificate holder and accepted by the seller covering
all such purchases relative to the eligible project. The seller is
liable for business and occupation tax on all tax deferral
sales. The deferral certificate is to defer the taxes of the recip-
ient. For example, the deferral is not to be used to defer the
taxes of the persons with whom the recipient does business,
persons the recipient hires, or employees of the recipient.

(509) Project operationally complete. An applicant
must provide the department with the estimated cost of the
investment project at the time the application is made. Fol-
lowing approval of the application and issuance of a tax
deferral certificate, a certificate holder must notify the depart-
ment, in writing, when the value of the investment project
reaches the estimated cost as stated on the tax deferral certif-
icate.

(a) If a certificate holder has reached its level of esti-
mated costs and the project is not operationally complete, the
certificate holder may request an amended certificate stating
a revised amount upon which the deferral of sales and use
taxes is requested. Requests must be mailed or faxed to the
department.

(b) The certificate holder must notify the department in
writing when the construction project is operationally com-
plete. The department will certify the date on which the proj-
ect was operationally complete. The recipient of the deferral
must maintain the manufacturing or research and develop-
ment activity for eight years from this date.

(c) The recipient will be notified in writing of the total
amount of deferred taxes, the date(s) upon which the deferred
taxes must be paid, and any reports required to be submitted
in the subsequent years. If the department disallows all or any
portion of the amount of sales and use taxes requested for
deferral, the recipient may seek administrative review of the
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department's action pursuant to the provisions of WAC 458-
20-100, within thirty days from the date of the notice of dis-
allowance.

(510) Reporting and monitoring procedure. Require-
ment to submit annual reports. Each recipient of a sales and
use tax deferral must submit a report to the department on
December 31st of each year during the repayment period
until the tax deferral is repaid. The report must be made to the
department in a form and manner prescribed by the depart-
ment. The report must contain information regarding the
actual employment related to the project and any other infor-
mation required by the department. If the recipient fails to
submit a report or submits an inadequate or falsified report,
the department may declare the amount of deferred taxes out-
standing to be immediately assessed and payable. An inade-
quate or falsified report is one that contains material omis-
sions or contains knowingly false statements and informa-
tion.

(511) Repayment of deferred taxes. The recipient must
begin paying the deferred taxes in the third year after the date
certified by the department as the date on which the construc-
tion project has been operationally completed.

(a) The first payment will be due on December 31st of
the third calendar year after such certified date, with subse-
quent annual payments due on December 31st of the follow-
ing four years, with amounts of payment scheduled as fol-
lows:

Percentage of
Deferred Tax Repaid

1 (Year certified operationally complete) 0%
0%
0%
10%
15%
20%
25%
30%

Repayment Year

0 N N W B~ W DN

(b) The department may authorize an accelerated repay-
ment schedule upon request of the recipient. Interest will not
be charged on any taxes deferred under this part during the
period of deferral, although other penalties and interest appli-
cable to delinquent excise taxes may be assessed and
imposed for any delinquent payments during the repayment
period pursuant to chapter 82.32 RCW.

(c) Taxes deferred on the sale or use of labor directly
applied in the construction of an investment project for which
deferral has been granted need not be repaid, provided eligi-
bility for the granted tax deferral has been perfected by meet-
ing all of the eligibility requirements, based upon the recipi-
ent's annual December 31 reports and any other information
available to the department. The recipient must establish, by
clear and convincing evidence, the value of all construction
and installation labor for which repayment of sales tax is
sought to be excused. Such evidence must include, but is not
limited to: A written, signed, and dated itemized billing from
construction/installation contractors or independent third
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party labor providers which states the value of labor charged
separately from the value of materials. This information must
be maintained in the recipient's permanent records for the
department's review and verification. In the absence of such
itemized billings in its permanent records, no recipient may
be excused from repayment of sales tax on the value of labor
in an amount exceeding thirty percent of its gross construc-
tion or installation contract charges. The value of labor for
which an excuse from repayment of sales or use tax may be
received will not exceed the value which is subject to such
taxes under the general provisions of chapters 82.08 and
82.12 RCW.

(d) Failure of investment project to satisfy general
conditions. If, on the basis of the recipient's annual report or
other information, including that submitted by the depart-
ment of employment security, the department finds that an
investment project is not eligible for tax deferral for reasons
other than failure to create the required number of qualified
employment positions, the department will declare the
amount of deferred taxes outstanding to be immediately due.
For example, a reason for disqualification would be the facil-
ity is not used for a manufacturing or research and develop-
ment operation.

(e) Failure of investment project to satisfy required
employment positions. If, on the basis of the recipient's
annual report or other information, the department finds that
an investment project has been operationally complete for
three years and has failed to create the required number of
qualified employment positions, the department will assess
interest but not penalties, on the deferred taxes for the project.
The department will assess interest at the rate provided for
delinquent excise taxes under RCW 82.32.050, retroactively
to the date of the date of deferral. No penalties will be
assessed.

(f) The department of employment security makes and
certifies to the department all determinations of employment
and wages required under this subsection, per request.

(g) Any action taken by the department to assess interest
or disqualify a recipient for tax deferral will be subject to
administrative review pursuant to the provisions of WAC
458-20-100((;-appeals;small-claims-and-settlements)) (Infor-
mal administrative reviews). The filing of a petition for

review with the department starts a review of departmental
action.

(512) Debt not extinguished because of insolvency or
sale. Insolvency or other failure of the recipient does not
extinguish the debt for deferred taxes nor will the sale,
exchange, or other disposition of the recipient's business
extinguish the debt for the deferred taxes. Transfer of owner-
ship does not terminate the deferral. The deferral is trans-
ferred, subject to the successor meeting the eligibility
requirements of this chapter, for the remaining periods of the
deferral. Any person who becomes a successor (see WAC
458-20-216) to such investment project will be liable for the
full amount of any unpaid, deferred taxes under the same
terms and conditions as the original recipient.

(513) Disclosure of information. Applications and
reports received by the department under chapter 82.60 RCW
are not confidential and are subject to disclosure. (RCW
82.60.100.)
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AMENDATORY SECTION (Amending WSR 10-21-044,
filed 10/13/10, effective 11/13/10)

WAC 458-20-24003 Tax incentives for high technol-
ogy businesses. (1) Introduction. This ((seetienr)) rule
explains the tax incentives, contained in chapter 82.63 RCW
and RCW 82.04.4452, which apply to businesses engaged in
research and development or pilot scale manufacturing in
Washington in five high technology areas: Advanced com-
puting, advanced materials, biotechnology, electronic device
technology, and environmental technology. Eligibility for
high technology or research and development tax incentives
offered by the federal government or any other jurisdiction
does not establish eligibility for Washington's programs.

This ((seetter)) rule contains examples that identify a
number of facts and then state a conclusion. The examples
should be used only as a general guide. The tax results in all
situations must be determined after a review of all facts and
circumstances. Assume all the examples below occur on or
after June 10, 2004, unless otherwise indicated.

(2) Organization of the ((seetier)) rule. The informa-
tion provided in this ((seetter)) rule is divided into three
parts.

(a) Part I provides information on the sales and use tax
deferral program under chapter §2.63 RCW.

(b) Part II provides information on the sales and use tax
exemption available for persons engaged in certain construc-
tion activities for the federal government under RCW
82.04.190(0).

(c) Part III provides information on the business and
occupation tax credit on research and developing spending
under RCW 82.04.4452.

PART1
SALES AND USE TAX DEFERRAL PROGRAM

(3) Who is eligible for the sales and use tax deferral
program? A person engaged in qualified research and devel-
opment or pilot scale manufacturing in Washington in the
five high technologies areas is eligible for this deferral pro-
gram for its eligible investment project.

(a) What does the term "person' mean for purposes
of this deferral program? "Person" has the meaning given
in RCW 82.04.030. Effective June 10, 2004, "person" also
includes state universities as defined in RCW 28B.10.016.
"Person" can be either a lessee or a lessor, who can apply sep-
arately for individual investment projects at the same site, if
they comply with the other requirements of chapter 82.63
RCW.

(1) Effective June 10, 2004, the lessor or owner of the
qualified building is not eligible for a deferral unless:

(A) The underlying ownership of the buildings, machin-
ery, and equipment vests exclusively in the same person; or

(B) All of the following conditions are met:

(D) The lessor by written contract agrees to pass the eco-
nomic benefit of the deferral to the lessee;

(IT) The lessee that receives the economic benefit of the
deferral agrees in writing with the department to complete the
annual survey required under RCW 82.63.020(2);

(IIT) The lessee must receive an economic benefit from
the lessor no less than the amount of tax deferred by the les-
sor; and
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(IV) Upon request, the lessor must provide the depart-
ment with written documentation to support the eligibility of
the deferral, including any type of payment, credit, or other
financial arrangement between the lessor or owner of the
qualified building and the lessee.

For example, economic benefit of the deferral is passed
through to the lessee when evidenced by written documenta-
tion that the amounts paid to the lessor for construction of
tenant improvements are reduced by the amount of the sales
tax deferred, or that the lessee receives more tenant improve-
ments through a credit for tenant improvements or other
mechanism in the lease equal to the amount of the sales tax
deferred.

(i1) Prior to June 10, 2004, the lessor or owner of the
qualified building is not eligible for a deferral unless the
underlying ownership of the buildings, machinery, and
equipment vests exclusively in the same person, or unless the
lessor by written contract agrees to pass the economic benefit
of the deferral to the lessee in the form of reduced rent pay-
ments.

(iii) The lessor of the qualified building who receives a
letter of intent from a qualifying lessee may be eligible for
deferral, assuming that all other requirements of chapter
82.63 RCW are met. At the time of application, the lessor
must provide to the department a letter of intent by the lessee
to lease the qualified building and any other information to
prove that the lessee will engage in qualified research and
development or pilot scale manufacturing once the building
construction is complete. After the investment project is cer-
tified as operationally complete, the lessee must actually
occupy the building as a lessee and engage in qualified
research and development or pilot scale manufacturing. Oth-
erwise, deferred taxes will be immediately due to the lessor,
and interest will be assessed retroactively from the date of
deferral.

(b) What is "qualified research and development" for
purposes of this ((seetien)) rule? "Qualified research and
development" means research and development performed
within this state in the fields of advanced computing,
advanced materials, biotechnology, electronic device tech-
nology, and environmental technology.

(c) What is "research and development" for purposes
of this ((seetior)) rule? "Research and development" means
activities performed to discover technological information,
and technical and nonroutine activities concerned with trans-
lating technological information into new or improved prod-
ucts, processes, techniques, formulas, inventions, or soft-
ware.

The term includes exploration of a new use for an exist-
ing drug, device, or biological product if the new use requires
separate licensing by the Federal Food and Drug Administra-
tion under chapter 21 C.F.R., as amended.

The term does not include adaptation or duplication of
existing products where the products are not substantially
improved by application of the technology, nor does the term
include surveys and studies, social science and humanities
research, market research or testing, quality control, sale pro-
motion and service, computer software developed for internal
use, and research in areas such as improved style, taste, and
seasonal design.
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(i) A person need not both discover technological infor-
mation and translate technological information into new or
improved products, processes, techniques, formulas, inven-
tions, or software in order to engage in research and develop-
ment. A person may perform either activity alone and be
engaged in research and development.

(i1) To discover technological information means to gain
knowledge of technological information through purposeful
investigation. The knowledge sought must be of something
not previously known or, if known, only known by persons
who have not made the knowledge available to the public.

(iii) Technological information is information related to
the application of science, especially with respect to indus-
trial and commercial objectives. Industrial and commercial
objectives include both sale and internal use (other than inter-
nal use software). The translation of technological informa-
tion into new or improved products, processes, techniques,
formulas, inventions, or software does not require the use of
newly discovered technological information to qualify as
research and development.

(iv) The translation of technological information
requires both technical and nonroutine activities.

(A) An activity is technical if it involves the application
of scientific, engineering, or computer science methods or
principles.

(B) An activity is nonroutine if it:

(D) Is undertaken to achieve a new or improved function,
performance, reliability, or quality; and

(IT) Is performed by engineers, scientists, or other simi-
larly qualified professionals or technicians; and

(IIT) Involves a process of experimentation designed to
evaluate alternatives where the capability or the method of
achieving the new or improved function, performance, reli-
ability, or quality, or the appropriate design of the desired
improvement, is uncertain at the beginning of the taxpayer's
research activities. A process of experimentation must seek to
resolve specific uncertainties that are essential to attaining
the desired improvement.

(v) A product is substantially improved when it functions
fundamentally differently because of the application of tech-
nological information. This fundamental difference must be
objectively measured. Examples of objective measures
include increased value, faster operation, greater reliability,
and more efficient performance. It is not necessary for the
improvement to be successful for the research to qualify.

(vi) Computer software development may qualify as
research and development involving both technical and non-
routine activities concerned with translating technological
information into new or improved software, when it includes
the following processes: Software concept, software design,
software design implementation, conceptual freeze, alpha
testing, beta testing, international product localization pro-
cess, and other processes designed to eliminate uncertainties
prior to the release of the software to the market for sale.
Research and development ceases when the software is
released to the market for sale.

Postrelease software development may meet the defini-
tion of research and development under RCW 82.63.010(16),
but only if it involves both technical and nonroutine activities
concerned with translating technological information into
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improved software. All facts and circumstances are consid-
ered in determining whether postrelease software develop-
ment meets the definition of research and development.

(vii) Computer software is developed for internal use if it
is to be used only by the person by whom it is developed. If it
is to be available for sale, lease, or license, it is not developed
for internal use, even though it may have some internal appli-
cations. If it is to be available for use by persons, other than
the person by whom it is developed, who access or download
it remotely, such as through the internet, it is not usually
deemed to be developed for internal use. However, remotely
accessed software is deemed to be developed for internal use
if its purpose is to assist users in obtaining goods, services, or
information provided by or through the person by whom the
software is developed. For example, software is developed
for internal use if it enables or makes easier the ordering of
goods from or through the person by whom the software is
developed. On the other hand, a search engine used to search
the world wide web is an example of software that is not
developed for internal use because the search engine itself is
the service sought.

(viii) Research and development is complete when the
product, process, technique, formula, invention, or software
can be reliably reproduced for sale or commercial use. How-
ever, the improvement of an existing product, process, tech-
nique, formula, invention, or software may qualify as
research and development.

(d) What is "pilot scale manufacturing" for purposes
of this ((seetienr)) rule? "Pilot scale manufacturing" means
design, construction, and testing of preproduction prototypes
and models in the fields of biotechnology, advanced comput-
ing, electronic device technology, advanced materials, and
environmental technology other than for commercial sale.
"Commercial sale" excludes sales of prototypes or sales for
market testing if the total gross receipts from such sales of the
product, service, or process do not exceed one million dol-
lars.

(e) What are the five high technology areas? The five
high technology areas are as follows:

(i) Advanced computing. "Advanced computing”
means technologies used in the designing and developing of
computing hardware and software, including innovations in
designing the full spectrum of hardware from hand-held cal-
culators to super computers, and peripheral equipment.

(i1)) Advanced materials. "Advanced materials" means
materials with engineered properties created through the
development of specialized processing and synthesis technol-
ogy, including ceramics, high value-added metals, electronic
materials, composites, polymers, and biomaterials.

(iii) Biotechnology. "Biotechnology" means the applica-
tion of technologies, such as recombinant DNA techniques,
biochemistry, molecular and cellular biology, genetics,
including genomics, gene expression and genetic engineer-
ing, cell fusion techniques, and new bioprocesses, using liv-
ing organisms, or parts of organisms, to produce or modify
products, to improve plants or animals, to develop microor-
ganisms for specific uses, to identify targets for small mole-
cule pharmaceutical development, or to transform biological
systems into useful processes and products or to develop
microorganisms for specific uses.
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(iv) Electronic device technology. "Electronic device
technology" means technologies involving microelectronics;
semiconductors; electronic equipment and instrumentation;
radio frequency, microwave, and millimeter electronics; opti-
cal and optic-electrical devices; and data and digital commu-
nications and imaging devices.

(v) Environmental technology. "Environmental tech-
nology" means assessment and prevention of threats or dam-
age to human health or the environment, environmental
cleanup, and the development of alternative energy sources.

(A) The assessment and prevention of threats or damage
to human health or the environment concerns assessing and
preventing potential or actual releases of pollutants into the
environment that are damaging to human health or the envi-
ronment. It also concerns assessing and preventing other
physical alterations of the environment that are damaging to
human health or the environment.

For example, a research project related to salmon habitat
restoration involving assessment and prevention of threats or
damages to the environment may qualify as environmental
technology, if such project is concerned with assessing and
preventing potential or actual releases of water pollutants and
reducing human-made degradation of the environment.

(I) Pollutants include waste materials or by-products
from manufacturing or other activities.

(II) Environmental technology includes technology to
reduce emissions of harmful pollutants. Reducing emissions
of harmful pollutants can be demonstrated by showing the
technology is developed to meet governmental emission stan-
dards. Environmental technology also includes technology to
increase fuel economy, only if the taxpayer can demonstrate
that a significant purpose of the project is to increase fuel
economy and that such increased fuel economy does in fact
significantly reduce harmful emissions. If the project is
intended to increase fuel economy only minimally or reduce
emissions only minimally, the project does not qualify as
environmental technology. A qualifying research project
must focus on the individual components that increase fuel
economy of the product, not the testing of the entire product
when everything is combined, unless the taxpayer can sepa-
rate out and identify the specific costs associated with such
testing.

(IIT) Environmental technology does not include tech-
nology for preventive health measures for, or medical treat-
ment of, human beings.

(IV) Environmental technology does not include tech-
nology aimed to reduce impact of natural disasters such as
floods and earthquakes.

(V) Environmental technology does not include technol-
ogy for improving safety of a product.

(B) Environmental cleanup is corrective or remedial
action to protect human health or the environment from
releases of pollutants into the environment.

(C) Alternative energy sources are those other than tradi-
tional energy sources such as fossil fuels, nuclear power, and
hydroelectricity. However, when traditional energy sources
are used in conjunction with the development of alternative
energy sources, all the development will be considered the
development of alternative energy sources.
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(4) What is eligible for the sales and use tax deferral
program? This deferral program applies to an eligible
investment project for sales and use taxes imposed on the
construction, expansion, or renovation of qualified buildings
and acquisition of qualified machinery and equipment.

(a) What is an "eligible investment project" for pur-
poses of this ((seetien)) rule? "Eligible investment project"
means an investment project which either initiates a new
operation, or expands or diversifies a current operation by
expanding, renovating, or equipping an existing facility.

(b) What is an "investment project" for purposes of
this ((seetien)) rule? "Investment project”" means an invest-
ment in qualified buildings or qualified machinery and equip-
ment, including labor and services rendered in the planning,
installation, and construction or improvement of the project.
When an application for sales and use tax deferral is timely
submitted, costs incurred before the application date are
allowable, if they otherwise qualify.

(c) What is "qualified buildings" for purposes of this
((seetien)) rule? "Qualified buildings" means construction of
new structures, and expansion or renovation of existing struc-
tures for the purpose of increasing floor space or production
capacity, used for pilot scale manufacturing or qualified
research and development.

(1) "Qualified buildings" is limited to structures used for
pilot scale manufacturing or qualified research and develop-
ment. "Qualified buildings" includes plant offices and other
facilities that are an essential or an integral part of a structure
used for pilot scale manufacturing or qualified research and
development.

(A) "Office" means space used by professional, clerical,
or administrative staff. For plant office space to be a qualified
building, its use must be essential or integral to pilot scale
manufacturing or qualified research and development. An
office may be located in a separate building from the building
used for pilot scale manufacturing or qualified research and
development, but the office must be located at the same site
as the qualified building in order to qualify. Each individual
office may only qualify or disqualify in its entirety.

(B) A site is one or more immediately adjacent parcels of
real property. Adjacent parcels of real property separated
only by a public road comprise a single site.

(i1) "Qualified buildings" does not include construction
of landscaping or most other work outside the building itself,
even though the landscaping or other work outside the build-
ing may be required by the city or county government in
order for the city or county to issue a permit for the construc-
tion of a building.

However, "qualified buildings" includes construction of
specialized sewerage pipes connected to a qualified building
that are specifically designed and used exclusively for pilot
scale manufacturing or qualified research and development.

Also, "qualified buildings" includes construction of
parking lots connected to or adjacent to the building if the
parking lots are for the use of workers performing pilot scale
manufacturing or qualified research and development in the
building. Parking lots may be apportioned based upon its
qualifying use.

(d) What is "multiple qualified buildings" for pur-
poses of this ((seetien)) rule? "Multiple qualified buildings"
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means "qualified buildings" leased to the same person when
such structures:

(i) Are located within a five-mile radius; and

(i1) The initiation of construction of each building begins
within a sixty-month period.

(¢) When is apportionment of qualified buildings
appropriate? The deferral is allowable only in respect to
investment in the construction of a new building or the
expansion or renovation of an existing building used in pilot
scale manufacturing or qualified research and development.
Where a building(s) is used partly for pilot scale manufactur-
ing or qualified research and development and partly for pur-
poses that do not qualify for deferral under this ((seetionr))
rule, apportionment is necessary.

(f) What is the apportionment method? The applica-
ble tax deferral will be determined as follows:

(1) Tax on the cost of construction of areas devoted
solely to pilot scale manufacturing or qualified research and
development may be deferred.

(i1) Tax on the cost of construction of areas not used at all
for pilot scale manufacturing or qualified research and devel-
opment may not be deferred.

(iii) Tax on the cost of construction of areas used in com-
mon for pilot scale manufacturing or qualified research and
development and for other purposes, such as hallways, bath-
rooms, and conference rooms, may be deferred by apportion-
ing the costs of construction on a square footage basis. The
apportioned costs of construction eligible for deferral are
established by using the ratio, expressed as a percentage, of
the square feet of the construction, expansion, or renovation
devoted to pilot scale manufacturing or qualified research
and development, excluding areas used in common to the
total square feet of the construction, expansion, or renova-
tion, excluding areas used in common. That percentage is
applied to the cost of construction of the common areas to
determine the costs of construction eligible for tax deferral.
Expressed as a formula, apportionment of the cost of the
common areas is determined by:

Square feet devoted to research

and development or pilot scale
manufacturing, excluding square
feet of common areas =

Percentage of
total cost of
construction of

Total square feet, excluding
square feet of common areas

common areas
eligible for deferral

(iv) The apportionment method described in (f)(i), (ii),
and (iii) of this subsection must be used unless the applicant
or recipient can demonstrate that another method better rep-
resents a reasonable apportionment of costs, considering all
the facts and circumstances. An example is to use the number
of employees in a qualified building that is engaged in pilot
scale manufacturing or qualified research and development
as the basis for apportionment, if this method is not easily
manipulated to reflect a desired outcome, and it otherwise
represents a reasonable apportionment of costs under all the
facts and circumstances. This method may take into account
qualified research and development or pilot scale manufac-
turing activities that are shifted within a building or from one
building to another building. If assistance is needed to a tax-
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related question specific to your business under this subsec-
tion, you may request a tax ruling. To make a request contact
the department's taxpayer information and education division
at:

Washington State Department of Revenue
Taxpayer Information and Education

P.O. Box 47478

Olympia, WA 98504-7478

fax 360-586-2463

(v) Example. A building to be constructed will be par-
tially devoted to research and development and partially
devoted to marketing, a nonqualifying purpose. The total area
of the building is 100,000 square feet. Sixty thousand square
feet are used only for research and development, 20,000
square feet are used only for marketing, and the remaining
20,000 square feet are used in common by research and
development employees and marketing employees. Tax on
the cost of constructing the 60,000 square feet used only for
research and development may be deferred. Tax on the cost
of constructing the 20,000 square feet used only for market-
ing may not be deferred. Tax on 75% of the cost of construct-
ing the common areas may be deferred. (Sixty thousand
square feet devoted solely to research and development
divided by 80,000 square feet devoted solely to research and
development and marketing results in a ratio expressed as
75%.)

(g) What is "qualified machinery and equipment" for
purposes of this ((seetienr)) rule? "Qualified machinery and
equipment" means fixtures, equipment, and support facilities
that are an integral and necessary part of a pilot scale manu-
facturing or qualified research and development operation.
"Qualified machinery and equipment" includes: Computers;
software; data processing equipment; laboratory equipment,
instrumentation, and other devices used in a process of exper-
imentation to develop a new or improved pilot model, plant
process, product, formula, invention, or similar property;
manufacturing components such as belts, pulleys, shafts, and
moving parts; molds, tools, and dies; vats, tanks, and fermen-
ters; operating structures; and all other equipment used to
control, monitor, or operate the machinery. For purposes of
this ((seetion)) rule, qualified machinery and equipment must
be either new to the taxing jurisdiction of the state or new to
the certificate holder, except that used machinery and equip-
ment may be treated as qualified machinery and equipment if
the certificate holder either brings the machinery and equip-
ment into Washington or makes a retail purchase of the
machinery and equipment in Washington or elsewhere.

(i) What are "integral" and '"necessary'? Machinery
and equipment is an integral and necessary part of pilot scale
manufacturing or qualified research and development if the
pilot scale manufacturing or qualified research and develop-
ment cannot be accomplished without it. For example, a lab-
oratory table is integral and necessary to qualified research
and development. Likewise, telephones, computer hardware
(e.g., cables, scanners, printers, etc.), and computer software
(e.g., Word, Excel, Windows, Adobe, etc.) used in a typical
workstation for an R&D personnel are integral and necessary
to qualified research and development. Decorative artwork,
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on the other hand, is not integral and necessary to qualified
research and development.

(i1) Must qualified machinery and equipment be used
exclusively for qualifying purposes in order to qualify?
Qualified machinery and equipment must be used exclusively
for pilot scale manufacturing or qualified research and devel-
opment to qualify for the deferral. Operating system software
shared by accounting personnel, for example, is not used
exclusively for qualified research and development. How-
ever, de minimis nonqualifying use will not cause the loss of
the deferral. An example of de minimis use is the occasional
use of a computer for personal e-mail.

(iii) Is qualified machinery and equipment subject to
apportionment? Unlike buildings, if machinery and equip-
ment is used for both qualifying and nonqualifying purposes,
the costs cannot be apportioned. Sales or use tax cannot be
deferred on the purchase or use of machinery and equipment
used for both qualifying and nonqualifying purposes.

(iv) To what extent is leased equipment eligible for
the deferral? In cases of leases of qualifying machinery and
equipment, deferral of tax is allowed on payments made
during the initial term of the lease, but not for extensions or
renewals of the lease. Deferral of tax is not allowed for lease
payments for any period after the seventh calendar year fol-
lowing the calendar year for which the project is certified as
operationally complete.

(5) What are the application and review processes?
Applicants must apply for deferral to the department of reve-
nue before the initiation of construction of, or acquisition of
equipment or machinery for the investment project. When an
application for sales and use tax deferral is timely submitted,
costs incurred before the application date are allowable, if
they otherwise qualify. In the case of an investment project
consisting of "multiple qualified buildings," applications
must be made for, and before the initiation of construction of,
each qualified building.

(a) What is "initiation of construction" for purposes
of this ((seetior)) rule?

(1) ((OreratterJdare ;2004

A9))) Initiation of construction means the date that a
building permit is issued under the building code adopted
under RCW 19.27.031 for:

((@®)) (A) Construction of the qualified building, if the
underlying ownership of the building vests exclusively with
the person receiving the economic benefit of the deferral;

(D)) (B) Construction of the qualified building, if a
lessor passes the economic benefits of the deferral to a lessee
as provided in RCW 82.63.010(7); or

((#HH)) (C) Tenant improvements for a qualified build-
ing, if a lessor passes the economic benefits of the deferral to
a lessee as provided in RCW 82.63.010(7).

((3))) (i1) Initiation of construction does not include soil
testing, site clearing and grading, site preparation, or any
other related activities that are initiated before the issuance of
a building permit for the construction of the foundation of the
building.

((()) (iii) If the investment project is a phased project,
initiation of construction must apply separately to each build-
ing. For purposes of this ((seetien)) rule, a "phased project”
means construction of multiple buildings in different phases
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over the life of a project. A taxpayer may file a separate appli-
cation for each qualified building, or the taxpayer may file
one application for all qualified buildings. If a taxpayer files
one application for all qualified buildings, initiation of con-
struction must apply separately to each building.

(i) Pri : i o

(i) Priorte Jtme'lE Q.E Q.| —ons i.t CHORTIS HHALeC
hen E.{kfi; Sareon Sli Ei N ; 1lslmgl E .sks Ih.i FHHaTO of
construction-does-notinclude-design-orplanning activities:))

(b) What is "acquisition of machinery and equip-
ment" for purposes of this ((seetior)) rule? "Acquisition of
machinery and equipment" means the machinery and equip-
ment is under the dominion and control of the recipient or its
agent.

(c) Lessor and lessee examples.

(1) Prior to the initiation of construction, Owner/Lessor
A enters into an agreement with Lessee B, a company
engaged in qualified research and development. Under the
agreement, A will build a building to house B's research and
development activities, will apply for a tax deferral on con-
struction of the building, will lease the building to B, and will
pass on the entire value of the deferral to B. B agrees in writ-
ing with the department to complete annual surveys. A
applies for the deferral before the date the building permit is
issued. A is entitled to a deferral on building construction
costs.

(i1) After construction has begun, Lessee C asks that cer-
tain tenant improvements be added to the building. Lessor D
and Lessee C each agree to pay a portion of the cost of the
improvements. D agrees with C in a written agreement that D
will pass on the entire value of D's portion of the tax deferral
to C, and C agrees in writing with the department to complete
annual surveys. C and D each apply for a deferral on the costs
of the tenant improvements they are legally responsible for
before the date the building permit is issued for such tenant
improvements. Both applications will be approved. While
construction of the building was initiated before the applica-
tions were submitted, tenant improvements on a building
under construction are deemed to be the expansion or renova-
tion of an existing structure. Also, lessees are entitled to the
deferral only if they are legally responsible and actually pay
contractors for the improvements, rather than merely reim-
bursing lessors for the costs.

(iii) After construction has begun but before machinery
or equipment has been acquired, Lessee E applies for a defer-
ral on machinery and equipment. The application will be
approved, and E is required to complete annual surveys. Even
though it is too late to apply for a deferral of tax on building
costs, it is not too late to apply for a deferral for the machin-
ery and equipment.

(d) How may a taxpayer obtain an application form?
Application forms may be obtained at department of revenue
district offices, by downloading from the department's web
site (dor.wa.gov), by telephoning the telephone information
center (800-647-7706), or by contacting the department's
special programs division at:

Washington State Department of Revenue
Special Programs Division
Post Office Box 47477
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Olympia, WA 98504-7477
fax 360-586-2163

Applicants must mail or fax applications to the special
programs division at the address or fax number given above.
Only those applications which are approved by the depart-
ment in connection with the deferral program are not confi-
dential and are subject to public disclosure.

For purposes of this ((seetton)) rule, "applicant" means a
person applying for a tax deferral under chapter 82.63 RCW,
and "department" means the department of revenue.

(e) What should an application form include? The
application form should include information regarding the
location of the investment project, the applicant's average
employment in Washington for the prior year, estimated or
actual new employment related to the project, estimated or
actual wages of employees related to the project, estimated or
actual costs, and time schedules for completion and opera-
tion. The application form may also include other informa-
tion relevant to the project and the applicant's eligibility for
deferral.

(f) What is the date of application? The date of appli-
cation is the earlier of the postmark date or the date of receipt
by the department.

(g) When will the department notify approval or dis-
approval of the deferral application? The department must
rule on an application within sixty days. If an application is
denied, the department must explain in writing the basis for
the denial. An applicant may ((appeal)) seek review of a
denial within thirty days under WAC 458-20-100
(((Appeals)) Informal administrative reviews).

(6) Can a lessee leasing "multiple qualified build-
ings" elect to treat the ""multiple qualified buildings" as a
single investment project? Yes. If a lessee will conduct
qualified research and development or pilot scale manufac-
turing within the "multiple qualified buildings" and desires to
treat the "multiple qualified buildings" as a single investment
project, the lessee may do so by making both a preliminary
election and a final election therefore.

(2) When must the lessee make the preliminary elec-
tion to treat the "multiple qualified buildings" as a single
investment project? The lessee must make the preliminary
election before a temporary certificate of occupancy, or its
equivalent, is issued for any of the buildings within the "mul-
tiple qualified buildings."

(b) When must the lessee make the final election to
treat the "multiple qualified buildings" as a single invest-
ment project? All buildings included in the final election
must have been issued a temporary certificate of occupancy
or its equivalent. The lessee must then make the final election
for such buildings by the date that is the earlier of:

(1) Sixty months following the date that the lessee made
the preliminary election; or

(i1) Thirty days after the issuance of the temporary certif-
icate of occupancy, or its equivalent, for the last "qualified
building" to be completed that will be included in the final
election.

(c) What occurs if the final election is not made by the
deadline? When a final election is not made by the deadline
in (b)(1) or (ii) of this subsection, the qualified buildings will

Expedited

Washington State Register, Issue 16-07

each be treated as individual investment projects under the
original applications for those buildings.

(d) How are preliminary and final elections made?
The preliminary and final elections must be made in the form
and manner prescribed by the department. For information
concerning the form and manner for making these elections
contact the department's special programs division at:

Washington State Department of Revenue
Special Programs Division

Post Office Box 47477

Olympia, WA 98504-7477

fax 360-586-2163

(e) Before the final election is made, can the lessee
choose to exclude one or more of the buildings included in
its preliminary election? Yes. Before the final election is
made, the lessee may remove one or more of the qualified
buildings included in the preliminary election from the
investment project. When a qualified building under the pre-
liminary election is, for any reason, not included in the final
election, the qualified building will be treated as an individ-
ual investment project under the original application for that
building.

(f) Application. This subsection (6) applies to deferral
applications received by the department after June 30, 2007.

(7) What happens after the department approves the
deferral application? If an application is approved, the
department must issue the applicant a sales and use tax defer-
ral certificate.

The certificate provides for deferral of state and local
sales and use taxes on the eligible investment project. The
certificate will state the amount of tax deferral for which the
recipient is eligible. It will also state the date by which the
project will be operationally complete. The deferral is limited
to investment in qualified buildings or qualified machinery
and equipment. The deferral does not apply to the taxes of
persons with whom the recipient does business, persons the
recipient hires, or employees of the recipient.

For purposes of this ((seetion)) rule, "recipient" means a
person receiving a tax deferral under chapter 8§2.63 RCW.

(8) How should a tax deferral certificate be used? A
successful applicant, hereafter referred to as a recipient, must
present a copy of the certificate to sellers of goods or retail
services provided in connection with the eligible investment
project in order to avoid paying sales or use tax. Sellers who
accept these certificates in good faith are relieved of the
responsibility to collect sales or use tax on transactions cov-
ered by the certificates. Sellers must retain copies of certifi-
cates as documentation for why sales or use tax was not col-
lected on a transaction.

The certificate cannot be used to defer tax on repairs to,
or replacement parts for, qualified machinery and equipment.

(9) May an applicant apply for new deferral at the
site of an existing deferral project?

(a) The department must not issue a certificate for an
investment project that has already received a deferral under
chapter 82.60, 82.61, or 82.63 RCW. For example, replace-
ment machinery and equipment that replaces qualified
machinery and equipment is not eligible for the deferral.
Also, if renovation is made from an existing building that has
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already received a deferral under chapter 82.60, 82.61, or
82.63 RCW for the construction of the building, the renova-
tion is not eligible for the deferral.

(b) If expansion is made from an existing building that
has already received a deferral under chapter 82.60, 82.61, or
82.63 RCW for the construction of the building, the
expanded portion of the building may be eligible for the
deferral. Acquisition of machinery and equipment to be used
for the expanded portion of the qualified building may also be
eligible.

(c) An investment project for qualified research and
development that has already received a deferral may also
receive an additional deferral certificate for adapting the
investment project for use in pilot scale manufacturing.

(d) A certificate may be amended or a certificate issued
for a new investment project at an existing facility.

(10) May an applicant or recipient amend an applica-
tion or certificate? Applicants and recipients may make
written requests to the special programs division to amend an
application or certificate.

(a) Grounds for requesting amendment include, but are
not limited to:

(1) The project will exceed the costs originally stated;

(i1) The project will take more time to complete than
originally stated;

(iii)) The original application is no longer accurate
because of changes in the project; and

(iv) Transfer of ownership of the project.

(b) The department must rule on the request within sixty
days. If the request is denied, the department must explain in
writing the basis for the denial. An applicant or recipient may
((appeal)) seek review of a denial within thirty days under
WAC 458-20-100 (((A-ppeals)) Informal administrative
reviews).

(11) What should a recipient of a tax deferral do
when its investment project is operationally complete?

(a) When the building, machinery, or equipment is ready
for use, or when a final election is made to treat "multiple
qualified buildings" as single investment project, the recipi-
ent must notify the special programs division in writing that
the eligible investment project is operationally complete. The
department must, after appropriate investigation: Certify that
the project is operationally complete; not certify the project;
or certify only a portion of the project. The certification will
include the year in which the project is operationally com-
plete. If the department certifies as an operationally complete
investment project consisting of "multiple qualifying build-
ings," the certification is deemed to have occurred in the cal-
endar year in which the final election is made.

(b) If all or any portion of the project is not certified, the
recipient must repay all or a proportional part of the deferred
taxes. The department will notify the recipient of the amount
due, including interest, and the due date.

(c) The department must explain in writing the basis for
not certifying all or any portion of a project. The decision of
the department to not certify all or a portion of a project may
be ((eppealed)) reviewed under WAC 458-20-100
(((Appeals)) Informal administrative reviews) within thirty
days.
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(d) An investment project consisting of "multiple quali-
fying buildings" may not be certified as operationally com-
plete unless the lessee furnishes the department with a bond,
letter of credit, or other security acceptable to the department
in an amount equal to the repayment obligation as determined
by the department. The department may decrease the secured
amount each year as the repayment obligation decreases
under the provisions of RCW 82.63.045. If the lessee does
not furnish the department with a bond, letter of credit, or
other acceptable security equal to the amount of deferred tax,
the qualified buildings will each be treated as individual
investment projects under the original applications for those
buildings.

(12) Is a recipient of a tax deferral required to submit
annual surveys? Each recipient of a tax deferral granted
under chapter 82.63 RCW must complete an annual survey.
If the economic benefits of the deferral are passed to a lessee
as provided in RCW 82.63.010(7), the lessee must agree to
complete the annual survey and the applicant is not required
to complete the annual survey. See WAC 458-20-268
(Annual surveys for certain tax adjustments) for more infor-
mation on the requirements to file annual surveys.

(13) Is a recipient of tax deferral required to repay
deferred taxes?

(a) When is repayment required? Deferred taxes must
be repaid if an investment project is used for purposes other
than qualified research and development or pilot scale manu-
facturing during the calendar year for which the department
certifies the investment project as operationally complete or
at any time during any of the succeeding seven calendar
years. Taxes are immediately due according to the following
schedule:

Year in which
nonqualifying use occurs % of deferred taxes due

1 100%
87.5%
75%
62.5%
50%
37.5%
25%
12.5%

0 3 N kW

Interest on the taxes, but not penalties, must be paid ret-
roactively to the date of deferral. For purposes of this ((see-
tien)) rule, the date of deferral is the date tax-deferred items
are purchased.

The lessee of an investment project consisting of "multi-
ple qualified buildings" is solely liable for payment of any
deferred tax determined to be due and payable beginning on
the date the department certifies the product as operationally
complete. This does not relieve any lessor of its obligation
under RCW 82.63.010(7) and subsection (3)(a) of this ((see-
tien)) rule to pass the economic benefit of the deferral to the
lessee.
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(b) When is repayment not required?

(i) Deferred taxes need not be repaid if the investment
project is used only for qualified research and development
or pilot scale manufacturing during the calendar year for
which the department certifies the investment project as oper-
ationally complete and during the succeeding seven calendar
years.

(i1) Deferred taxes need not be repaid on particular items
if the purchase or use of the item would have qualified for the
machinery and equipment sales and use tax exemptions pro-
vided by RCW 82.08.02565 and 82.12.02565 (discussed in
WAC 458-20-13601) at the time of purchase or first use.

(iii) Deferred taxes need not be repaid if qualified
machinery and equipment on which the taxes were deferred is
destroyed, becomes inoperable and cannot be reasonably
repaired, wears out, or becomes obsolete and is no longer
practical for use in the project. The use of machinery and
equipment which becomes obsolete for purposes of the proj-
ect and is used outside the project is subject to use tax at the
time of such use.

(14) When will the tax deferral program expire? The
authority of the department to issue deferral certificates
expires January 1, 2015.

(15) Is debt extinguishable because of insolvency or
sale? The debt for deferred taxes will not be extinguished by
the insolvency or other failure of the recipient.

(16) Does transfer of ownership terminate tax defer-
ral? Transfer of ownership does not terminate the deferral.
The deferral may be transferred to the new owner if the new
owner meets all eligibility requirements for the remaining
periods of the deferral. The new owner must apply for an
amendment to the deferral certificate. If the deferral is trans-
ferred, the new owner is liable for repayment of deferred
taxes under the same terms as the original owner. If the new
owner is a successor to the previous owner under the terms of
WAC 458-20-216 (Successors, quitting business) and the
deferral is not transferred, the new owner's liability for
deferred taxes is limited to those that are due for payment at
the time ownership is transferred.

PART II

SALES AND USE TAX EXEMPTION FOR PERSONS ENGAGED IN
CERTAIN CONSTRUCTION ACTIVITIES FOR THE FEDERAL
GOVERNMENT

(17) Persons engaged in construction activities for the
federal government. Effective June 10, 2004, persons
engaged in the business of constructing, repairing, decorat-
ing, or improving new or existing buildings or other struc-
tures under, upon, or above real property of or for the United
States, or any instrumentality thereof, are not liable for sales
and use tax on tangible personal property incorporated into,
installed in, or attached to such building or other structure, if
the investment project would qualify for sales and use tax
deferral under chapter 82.63 RCW if undertaken by a private
entity. RCW 82.04.190(6).
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PART III

BUSINESS AND OCCUPATION TAX CREDIT FOR RESEARCH
AND DEVELOPMENT SPENDING

(18) Who is eligible for the business and occupation
tax credit? RCW 82.04.4452 provides for a business and
occupation tax credit for persons engaging in research and
development in Washington in five areas of high technology:
Advanced computing, advanced materials, biotechnology,
electronic device technology, and environmental technology.

A person is eligible for the credit if its research and
development spending in the calendar year for which credit is
claimed exceeds 0.92 percent of the person's taxable amount
for the same calendar year.

(a) What does the term "person' mean for purposes
of this credit? "Person" has the meaning given in RCW
82.04.030.

(b) What is "research and development spending"
for purposes of this ((seetien)) rule? "Research and devel-
opment spending" means qualified research and development
expenditures plus eighty percent of amounts paid to a person
other than a public educational or research institution to con-
duct qualified research and development.

(c) What is "taxable amount" for purposes of this
((seetion)) rule? "Taxable amount" means the taxable
amount subject to business and occupation tax required to be
reported on the person's combined excise tax returns for the
year for which the credit is claimed, less any taxable amount
for which a multiple activities tax credit is allowed under
RCW 82.04.440. See WAC 458-20-19301 (Multiple activi-
ties tax credits) for information on the multiple activities tax
credit.

(d) What are "qualified research and development
expenditures' for purposes of this ((seetien)) rule? "Qual-
ified research and development expenditures" means operat-
ing expenses, including wages, compensation of a proprietor
or a partner in a partnership, benefits, supplies, and computer
expenses, directly incurred in qualified research and develop-
ment by a person claiming the business and occupation tax
credit provided by RCW 82.04.4452. The term does not
include amounts paid to a person other than a public educa-
tional or research institution to conduct qualified research
and development. Nor does the term include capital costs and
overhead, such as expenses for land, structures, or deprecia-
ble property.

(1) In order for an operating expense to be a qualified
research and development expenditure, it must be directly
incurred in qualified research and development. If an
employee performs qualified research and development
activities and also performs other activities, only the wages
and benefits proportionate to the time spent on qualified
research and development activities are qualified research
and development expenditures under this ((seetier)) rule.
The wages of employees who supervise or are supervised by
persons performing qualified research and development are
qualified research and development expenditures to the
extent the work of those supervising or being supervised
involves qualified research and development.
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(ii)) The compensation of a proprietor or a partner is
determined in one of two ways:

(A) If there is net income for federal income tax pur-
poses, the amount reported subject to self-employment tax is
the compensation.

(B) If there is no net income for federal income tax pur-
poses, reasonable cash withdrawals or cash advances are the
compensation.

(iii) Depreciable property is any property with a useful
life of at least a year. Expenses for depreciable property will
not constitute qualified research and development expendi-
tures even if such property may be fully deductible for federal
income tax purposes in the year of acquisition.

(iv) Computer expenses do not include the purchase,
lease, rental, maintenance, repair or upgrade of computer
hardware or software. They do include internet subscriber
fees, run time on a mainframe computer, and outside process-
ing.

(v) Training expenses for employees are qualified
research and development expenditures if the training is
directly related to the research and development being per-
formed. Training expenses include registration fees, materi-
als, and travel expenses. Although the research and develop-
ment must occur in Washington, training may take place out-
side of Washington.

(vi) Qualified research and development expenditures
include the cost of clinical trials for drugs and certification by
Underwriters Laboratories.

(vii) Qualified research and development expenditures
do not include legal expenses, patent fees, or any other
expense not incurred directly for qualified research and
development.

(viii) Stock options granted as compensation to employ-
ees performing qualified research and development are qual-
ified research and development expenditures to the extent
they are reported on the W-2 forms of the employees and are
taken as a deduction for federal income tax purposes by the
employer.

(ix) Preemployment expenses related to employees who
perform qualified research and development are qualified
research and development expenditures. These expenses
include recruiting and relocation expenses and employee
placement fees.

(e) What does it mean to '"conduct" qualified
research and development for purposes of this ((seetien))
rule? A person is conducting qualified research and develop-
ment when:

(1) The person is in charge of a project or a phase of the
project; and

(ii) The activities performed by that person in the project
or the phase of the project constitute qualified research and
development.

(iii) Examples.

(A) Company C is conducting qualified research and
development. It enters into a contract with Company D
requiring D to provide workers to perform activities under
the direction of C. D is not entitled to the credit because D is
not conducting qualified research and development. Its
employees work under the direction of C. C is entitled to the
credit if all other requirements of the credit are met.
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(B) Company F enters into a contract with Company G
requiring G to perform qualified research and development
on a phase of its project. The phase of the project constitutes
qualified research and development. F is not entitled to the
credit because F is not conducting qualified research and
development on that phase of the project. G, however, is enti-
tled to the credit if all other requirements of the credit are
met.

(f) What is "qualified research and development" for
purposes of this ((seetien)) rule? "Qualified research and
development" means research and development performed
within this state in the fields of advanced computing,
advanced materials, biotechnology, electronic device tech-
nology, and environmental technology.

(g) What is "research and development" for pur-
poses of this ((seetior)) rule? See subsection (3)(c) of this
((seetion)) rule for more information on the definition of
research and development.

(1) Example. A company that engages in environmental
cleanup contracted to clean up a site. It had never faced
exactly the same situation before, but guaranteed at the outset
that it could do the job. It used a variety of existing technolo-
gies to accomplish the task in a combination it had never used
before. The company was not engaged in qualified research
and development in performing this contract. While the com-
pany applied existing technologies in a unique manner, there
was no uncertainty to attain the desired or necessary specifi-
cations, and therefore the outcome of the project was certain.

(i) Example. Same facts as (g)(i) of this subsection,
except that the company performed research on a technology
that had been applied in other contexts but never in the con-
text where the company was attempting to use it, and it was
uncertain at the outset whether the technology could achieve
the desired outcome in the new context. If the company
failed, it would have to apply an existing technology that is
much more costly in its cleanup effort. The company was
engaged in qualified research and development with respect
to the research performed in developing the technology.

(iii) Example. Company A is engaged in research and
development in biotechnology and needs to perform standard
blood tests as part of its development of a drug. It contracts
with a lab, B, to perform the tests. The costs of the tests are
qualified research and development expenditures for A, the
company engaged in the research and development.
Although the tests themselves are routine, they are only a part
of what A is doing in the course of developing the drug. B,
the lab contracted to perform the testing, is not engaged in
research and development with respect to the drug being
developed. B is neither discovering technological informa-
tion nor translating technological information into new or
improved products, processes, techniques, formulas, inven-
tions, or software. B is not entitled to a credit on account of
the compensation it receives for conducting the tests.

(h) What are the five high technology areas? See sub-
section (3)(e) of this ((seetten)) rule for more information.

(19) How is the business and occupation tax credit
calculated?

(a) On or after July 1, 2004. The amount of the credit is
calculated as follows:

(1) A person must first determine the greater of:
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The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development.

(i) Then the person subtracts, from the amount deter-
mined under (a)(i) of this subsection, 0.92 percent of its tax-
able amount. If 0.92 percent of the taxable amount exceeds
the amount determined under (a)(i) of this subsection, the
person is not eligible for the credit.

(iii) The credit is calculated by multiplying the amount
determined under (a)(ii) of this subsection by the following:

(A) For the periods of July 1, 2004, to December 31,
2006, the person's average tax rate for the calendar year for
which the credit is claimed;

(B) For the periods of January 1, 2007, to December 31,
2007, the greater of the person's average tax rate for the cal-
endar year or 0.75 percent;

(C) For the periods of January 1, 2008, to December 31,
2008, the greater of the person's average tax rate for the cal-
endar year or 1.0 percent;

(D) For the periods of January 1, 2009, to December 31,
2009, the greater of the person's average tax rate for the cal-
endar year or 1.25 percent; and

(E) For the periods after December 31, 2009, 1.50 per-
cent.

(iv) For the purposes of this ((seetion)) rule, "average tax
rate" means a person's total business and occupation tax lia-
bility for the calendar year for which the credit is claimed,
divided by the person's total taxable amount for the calendar
year for which the credit is claimed.

(v) For purposes of calculating the credit, if a person's
reporting period is less than annual, the person may use an
estimated average tax rate for the calendar year for which the
credit is claimed, by using the person's average tax rate for
each reporting period. When the person files its last return for
the calendar year, the person must make an adjustment to the
total credit claimed for the calendar year using the person's
actual average tax rate for the calendar year.

(vi) Examples.

(A) A business engaging in qualified research and devel-
opment has a taxable amount of $10,000,000 in a year. It pays
$80,000 in that year in wages and benefits to employees
directly engaged in qualified research and development. The
business has no other qualified research and development
expenditures. Its qualified research and development expen-
ditures of $80,000 are less than $92,000 (0.92 percent of its
taxable amount of $10,000,000). If a business's qualified
research and development expenditures (or eighty percent of
amounts received for the conduct of qualified research and
development) are less than 0.92 percent of its taxable
amount, it is not eligible for the credit.

(B) A business engaging in qualified research and devel-
opment has a taxable amount of $10,000,000 in 2005. Seven
million dollars of this amount is taxable at the rate of 0.015
under the B&O tax classification for services and $3,000,000
is taxable at the rate of 0.00484 under the B&O tax classifica-
tion for royalties. The business pays $119,520 in B&O tax for
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this reporting period. It pays $200,000 in that year to employ-
ees directly engaged in qualified research and development.
The business has no other qualified research and develop-
ment expenditures.

In order to determine the amount of its credit, the busi-
ness subtracts $92,000 (0.92 percent of its taxable amount of
$10,000,000) from $200,000, its qualified research and
development expenditures. The resulting amount of
$108,000 multiplied by the business's average tax rate equals
the amount of the credit.

The business's average tax rate in 2005 is determined by
dividing its B&O tax of $119,520 by its taxable amount of
$10,000,000. The result, 0.01195, is multiplied by $108,000
to determine the amount of the credit. The credit is $1,291
($1,290.60 rounded to the nearest whole dollar).

(b) From July 1, 1998 to June 30, 2004. The amount of
the credit is equal to the greater of:

The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development
multiplied by 0.00484 in the case of a nonprofit corporation
or association; and
multiplied by 0.015 in the case of all other persons.

(c) Prior to July 1, 1998. The amount of the credit is
equal to the greater of:

The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development
multiplied by 0.00515 in the case of a nonprofit corporation
or association; and
multiplied by 0.025 in the case of all other persons.

(d) The credit for any calendar year may not exceed the
lesser of two million dollars or the amount of business and
occupation tax otherwise due for the calendar year.

(e) Credits may not be carried forward or carried back to
other calendar years.

(20) Is the person claiming the business and occupa-
tion tax credit required to submit annual surveys? Each
person claiming the credit granted under RCW 82.04.4452
must complete an annual survey. See WAC 458-20-268
(Annual surveys for certain tax adjustments) for more infor-
mation on the requirements to file annual surveys.

(21) Is the business and occupation tax credit assign-
able? A person entitled to the credit because of qualified
research and development conducted under contract for
another person may assign all or a portion of the credit to the
person who contracted for the performance of the qualified
research and development.

(a) Both the assignor and the assignee must be eligible
for the credit for the assignment to be valid.

(b) The total of the credit claimed and the credit assigned
by a person assigning credit may not exceed the lesser of two
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million dollars or the amount of business and occupation tax
otherwise due from the assignor in any calendar year.

(c) The total of the credit claimed, including credit
received by assignment, may not exceed the lesser of two
million dollars or the amount of business and occupation tax
otherwise due from the assignee in any calendar year.

(22) What happens if a person has claimed the busi-
ness and occupation tax credit earlier but is later found
ineligible? If a person has claimed the credit earlier but is
later found ineligible for the credit, then the department will
declare the taxes against which the credit was claimed to be
immediately due and payable. Interest on the taxes, but not
penalties, must be paid retroactively to the date the credit was
claimed.

(23) When will the business and occupation tax credit
program expire? The business and occupation tax credit
program for high technology businesses expires January 1,
2015.

(24) Do staffing companies qualify for the business
and occupation tax credit program? A staffing company
may be eligible for the credit if its research and development
spending in the calendar year for which credit is claimed
exceeds 0.92 percent of the person's taxable amount for the
same calendar year.

(a) Qualifications of the credit. In order to qualify for
the credit, a staffing company must meet the following crite-
ria:

(1) It must conduct qualified research and development
through its employees;

(i1) Its employees must perform qualified research and
development activities in a project or a phase of the project,
without considering any activity performed:

(A) By the person contracting with the staffing company
for such performance; or

(B) By any other person;

(iii) It must complete an annual survey by March 31st
following any year in which the credit was taken; and

(iv) It must document any claim of the B&O tax credit.

(b) Examples.

(i) Company M, a staffing company, furnishes three
employees to Company N for assisting a research project in
electronic device technology. N has a manager and five
employees working on the same project. The work of M's
employees and N's employees combined as a whole consti-
tutes qualified research and development. M's employees do
not perform sufficient activities themselves to be considered
performing qualified research and development. M does not
qualify for the credit.

(il) Company V, a staffing company, furnishes three
employees to Company W for performing a phase of a
research project in advanced materials. W has a manager and
five employees working on other phases of the same project.
V's employees are in charge of a phase of the project that
results in discovery of technological information. The work
of V's employees alone constitutes qualified research and
development. V qualifies for the credit if all other require-
ments of the credit are met.

(iii) Same as (b)(ii) of this subsection, except that the
phase of the research project involves development of com-
puter software for W's internal use. The work of V's employ-
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ees alone constitutes qualified research and development. V
qualifies for the credit if all other requirements of the credit
are met.

AMENDATORY SECTION (Amending WSR 14-14-085,
filed 6/30/14, effective 7/31/14)

WAC 458-20-255 Carbonated beverage syrup tax.
(1) Introduction. This rule explains the carbonated beverage
syrup tax (syrup tax) as imposed by chapter 82.64 RCW. The
syrup tax is an excise tax on the number of gallons of carbon-
ated beverage syrup sold in this state at wholesale or retail.
The syrup tax is in addition to all other taxes.

Except as otherwise provided in this rule, the provisions
of chapters 82.04, 82.08, 82.12 and 82.32 RCW regarding
definitions, due dates, reporting periods, tax return require-
ments, interest and penalties, tax audits and limitations, dis-
putes and ((appeals)) reviews, and all general administrative
provisions apply to the syrup tax.

This rule provides examples that identify a number of
facts and then state a conclusion regarding the applicability
of the syrup tax. These examples should be used only as a
general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(2) What is carbonated beverage syrup? Carbonated
beverage syrup (syrup) is a concentrated liquid that is added
to carbonated water to produce a carbonated beverage. "Car-
bonated beverage" includes any nonalcoholic liquid intended
for human consumption that contains any amount of carbon
dioxide. Examples include soft drinks, mineral waters, selt-
zers, and fruit juices, if carbonated, and frozen carbonated
beverages known as FCBs. "Carbonated beverage" does not
include products such as bromides or carbonated liquids
commonly sold as pharmaceuticals.

(3) When is syrup tax imposed and how is it deter-
mined? Syrup tax is imposed on the wholesale or retail sales
of syrup within this state. The syrup tax is determined by the
number of gallons of syrup sold. Fractional amounts are
taxed proportionally.

(2) When should syrup tax be reported and paid? The
frequency of reporting and paying the syrup tax coincides
with the reporting periods of taxpayers for their business and
occupation (B&O) tax. For example, a wholesaler who
reports B&O tax monthly would also report any syrup tax lia-
bility on the monthly excise tax return.

(b) What if I sell both previously taxed and nontaxed
syrups? Persons selling syrups in this state, some of which
have been previously taxed in this or other states and some of
which have not, may contact the department of revenue
(department) for authorization to use formulary tax reporting.
Prior to reporting in this manner, the person must receive a
special ruling from the department that allows formulary
reporting. A ruling may be obtained by writing the depart-
ment at dor.wa.gov/content/ContactUs/Default.aspx; or

Taxpayer Information and Education
Washington State Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
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Persons selling previously taxed syrups should refer to
subsections (5)(a) and (6) of this rule for information about
an exemption or credit that may be applicable to such sales.

(4) Who is responsible for paying the syrup tax? This
subsection explains who is responsible for payment of the
syrup tax for both wholesale and retail sales of syrup in this
state.

(a) Wholesale sales. A wholesaler making a wholesale
sale of syrup in this state must collect the tax from the buyer
and report and pay the tax to the department. If, however, the
wholesaler is prohibited from collecting the tax under the
Constitution of this state or the Constitution or laws of the
United States, the wholesaler is liable for the tax. A whole-
saler who fails or refuses to collect the syrup tax with intent
to violate the provisions of chapter 82.64 RCW, or to gain
some advantage directly or indirectly is guilty of a misde-
meanor. The buyer is responsible for paying the syrup tax to
the wholesaler. The syrup tax required to be collected by the
wholesaler is a debt from the buyer to the wholesaler, until
the tax is paid by the buyer to the wholesaler. Except as pro-
vided in subsection (5)(b)(ii) of this rule, the buyer is not
obligated to pay or report the syrup tax to the department.

(b) Retail sales. A retailer making a retail sale in this
state of syrup purchased from a wholesaler who has not col-
lected the tax must report and pay the tax to the department.
Except as provided in subsection (5)(b)(ii) of this rule, the
buyer is not obligated to pay or report the syrup tax to the
department.

(5) Exemptions: This subsection provides information
on exemptions from the syrup tax.

(a) Previously taxed syrup. Any successive sale of pre-
viously taxed syrup is exempt. See RCW 82.64.030(1). "Pre-
viously taxed syrup" is syrup on which tax has been paid
under chapter 82.64 RCW.

(i) All persons selling or otherwise transferring posses-
sion of taxed syrup, except retailers, must separately itemize
the amount of the syrup tax on the invoice, bill of lading, or
other instrument of sale. Beer and wine wholesalers selling
syrup on which the syrup tax has been paid and who are pro-
hibited under RCW 66.28.010 from having a direct or indi-
rect financial interest in any retail business may, instead of a
separate itemization of the amount of the syrup tax, provide a
statement on the instrument of sale that the syrup tax has been
paid. For purposes of the payment and the itemization of the
syrup tax, the tax computed on standard units of a product
(e.g., cases, liters, gallons) may be stated in an amount
rounded to the nearest cent. In competitive bid documents,
unless the syrup tax is separately itemized in the bid docu-
ments, the syrup tax will not be considered as included in the
bid price. In either case, the syrup tax must be separately
itemized on the instrument of sale except when the separate
itemization is prohibited by law.

(i1) Any person prohibited by federal or state law, ruling,
or requirement from itemizing the syrup tax on an invoice,
bill of lading, or other document of delivery must retain the
documentation necessary for verification of the payment of
the syrup tax.

(iii) A subsequent sale of syrup sold or delivered upon an
invoice, bill of lading, or other document of sale that contains
a separate itemization of the syrup tax is exempt from the tax.
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However, a subsequent sale of syrup sold or delivered to the
subsequent seller upon an invoice, bill of lading, or other doc-
ument of sale that does not contain a separate itemization of
the syrup tax is conclusively presumed to be previously
untaxed syrup, and the seller must report and pay the syrup
tax unless the sale is otherwise exempt.

(iv) The exemption for syrup tax previously paid is avail-
able for any person selling previously taxed syrup even
though the previous payment may have been satisfied by the
use of credits or offsets available to the prior seller.

(v) Example. Company A sells to Company B a syrup on
which Company A paid a similar syrup tax in another state.
Company A takes a credit against its Washington tax liability
in the amount of the other state's tax paid (see subsection (6)
of this rule). It provides Company B with an invoice contain-
ing a separate itemization of the syrup tax. Company B's sub-
sequent sale is tax exempt even though Company A has not
directly paid Washington's tax but has used a credit against its
Washington liability.

(b) Syrup transferred out-of-state. Any syrup that is
transferred to a point outside the state for use outside the state
is exempt. See RCW 82.64.030(2). The exemption for the
sale of exported syrup may be taken by any seller within the
chain of distribution.

(i) Required documentation. The prior approval of the
department is not required to claim an exemption from the
syrup tax for exported syrup. The seller, at the time of sale,
must retain in its records an exemption certificate completed
by the buyer to document the exempt nature of the sale. This
requirement may be satisfied by using the department's "Cer-
tificate of Tax Exempt Export Carbonated Beverage Syrup,”
or another certificate with substantially the same information.
A blank exemption certificate can be obtained through the
following means:

(A) From the department's internet web site at dor.wa.
gov; or

(B) By writing to: Taxpayer Services, Washington State
Department of Revenue, P.O. Box 47478, Olympia, Wash-
ington 98504-7478.

(i) The exemption certificate may be used so long as
some portion of the syrup is exported. Sellers are under no
obligation to verify the amount of syrup to be exported by
their buyers providing such certificates. The buyer is liable
for tax on syrup that is not exported.

(iii) Example. Company A sells a previously untaxed
syrup to Company C. Company C provides the seller with a
completed exemption certificate as explained in (b)(i) of this
subsection. Company C sells the syrup to Company D, who
provides Company C with an exemption certificate. Com-
pany D decides to not export a portion of the purchased
syrup. Companies A and C can both accept exemption certif-
icates. Company D is responsible for paying syrup tax on the
syrup not exported.

(iv) Persons who make sales of syrup to persons outside
this state must keep the proofs required by WAC 458-20-193
(Inbound and outbound interstate sales of tangible personal
property) to substantiate the out-of-state sales.

(c) Taxation prohibited under the United States Con-
stitution. Persons or activities that the state is prohibited



Washington State Register, Issue 16-07

from taxing under the United States Constitution are exempt.
See RCW 82.64.050(1).

For instance, consider the sales of syrup to Indian tribes
when the syrup is delivered in Indian country. In the follow-
ing examples, the assumption is that the sale to the tribal busi-
ness qualifies under the subsection on preemption of state tax
for "sales of tangible personal property or provisions of ser-
vice by nonmembers in Indian country" in WAC 458-20-192,
Indians—Indian country.

(i) Example 1. Big Cola (an instate manufacturer) sells
syrup wholesale to Little Cola Distribution (a nonbottler).
Big Cola collects and pays the syrup tax and shows it on the
invoice of Little Cola Distribution. Little Cola Distribution
then sells and delivers the syrup to a tribal business in Indian
country. In this situation the tax is due because the legal inci-
dence of the tax is on Little Cola Distribution, a non-Indian
outside of Indian country, as the first purchaser in a whole-
sale sale. Thus, the syrup tax is not preempted by the second
wholesale sale to Indians in Indian country of syrup. In this
circumstance, the legal incidence of the tax is not on the sale
to the tribal business in Indian country. The syrup tax was
previously owed and paid by Little Cola Distribution in its
purchase from Big Cola. This tax is only collected once, not-
withstanding that Little Cola Distribution separately itemized
its syrup tax obligation as provided for in subsection (5)(a)(i)
of this rule.

(i) Example 2. Big Cola sells syrup wholesale to Little
Cola Bottling (a trademarked bottler). Big Cola does not col-
lect or pay the syrup tax from the sale to Little Cola Bottling
due to the trademarked bottler exemption under subsection
(5)(d) of this rule. Little Cola Bottling then sells and delivers
the bottled syrup to a tribal business in Indian country. The
syrup tax is not due.

(i) Example 3. Big Cola sells and delivers syrup
directly to a tribal business in Indian country. The syrup tax
is not due.

(d) Wholesale sales of trademarked syrup to bottlers.
Any wholesale sale of a trademarked syrup by any person to
a person commonly known as a bottler who is appointed by
the owner of the trademark to manufacture, distribute, and
sell the trademarked syrup within a specific geographic terri-
tory is exempt. See RCW 82.64.030(3).

(6) Syrup tax credits.

(a) B&O tax credit for syrup tax paid. RCW 82.04.-
4486 provides a B&O tax credit that was effective July 1,
2006. The credit is available to any buyer of syrup using the
syrup in making carbonated beverages that are then sold, pro-
vided that the syrup tax, imposed by RCW 82.64.020, has
been paid. The tax credit is a percentage of the syrup tax paid.

(i) How much is the credit? For syrup purchased July 1,
2006, through June 30, 2007, the B&O tax credit for the
buyer was equivalent to twenty-five percent of the syrup tax
paid. From July 1, 2007, through June 30, 2008, the allow-
able credit was fifty percent. From July 1, 2008, through June
30, 2009, the credit was seventy-five percent. As of July 1,
2009, the buyer is entitled to a B&O tax credit of one hundred
percent of the syrup tax paid.

(i) When can the credit be taken? The B&O tax credit
can be claimed against taxes due for the tax reporting period
in which the taxpayer purchased the syrup. The credit cannot
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exceed the amount of B&O tax due, nor can credit be
refunded. Unused credit may be carried over and used for
future reporting periods for a maximum of one year. The year
starts at the end of the reporting period in which the syrup
was purchased and credit was earned. See (b)(ii)(B)(iii) of
this subsection for record documentation and retention.

(b) Credit for syrup tax paid to another state. Credit is
allowed against the taxes imposed by chapter 82.64 RCW for
any syrup tax paid to another state with respect to the same
syrup. The amount of the credit cannot exceed the tax liabil-
ity arising under chapter 82.64 RCW. The amount of credit is
limited to the amount of tax paid in this state upon the whole-
sale sale of the same syrup in this state. In addition, the credit
may not be applied against any tax paid or owed in this state
other than the syrup tax imposed by chapter §2.64 RCW.

(i) What is a state? For purposes of the syrup tax credit,
"state" is any state of the United States other than Washing-
ton, or any political subdivision of another state; the District
of Columbia; and any foreign country or political subdivision
of a foreign country.

(i) What is a syrup tax? For purposes of the syrup tax
credit, "syrup tax" means a tax that is:

(A) Imposed on the sale at wholesale of syrup and is not
generally imposed on other activities or privileges; and

(B) Measured by the volume of the syrup.

(iii)) How and when to claim the credit. Any tax credit
available to the taxpayer should be claimed and offset against
tax liability reported on the same excise tax return when pos-
sible. The excise tax return provides a line for reporting syrup
tax, and the credit must be taken in the credit section under
the credit classification "other credits." A statement showing
the computation of the credit must be provided. It is not
required that any other documents or other evidence of enti-
tlement to credits be submitted with the return. Such proofs
must be retained in permanent records for the purpose of ver-
ification of credits taken.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 458-20-252  Hazardous substance tax and petro-

leum product tax.

WSR 16-07-079
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 17, 2016, 9:48 a.m.]

Title of Rule and Other Identifying Information: As a
result of the adoption of WAC 458-20-100 Informal adminis-
trative reviews, new clarifying language concerning informal
review hearings has been added to the following six rules.
The six rules being amended under this proposal are WAC
458-20-10001, 458-20-10003, 458-20-10004, 458-20-10201,
458-20-10202, and 458-20-273.
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NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mark E. Bohe, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail markbohe@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
incorporates new terms used for informal review hearings
under recently adopted WAC 458-20-100 Informal adminis-
trative reviews. The six rules in this proposal are having the
terms "appeals division" changed to "administrative review
and hearings division." Further, the term "section" is changed
to "rule" throughout; and the department of revenue's web
site address is listed as "dor.wa.gov." Addresses and tele-
phone numbers have been updated, as needed.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: This proposal incorpo-
rates new terms used for informal review hearings under
recently adopted WAC 458-20-100 Informal administrative
reviews. These amendments add clarifying language to the
six rules in this proposal.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark Bohe, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 534-1574; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 17, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-17-094,
filed 8/22/11, effective 9/22/11)

WAC 458-20-10001 Adjudicative proceedings—
Brief adjudicative proceedings—Certificate of registra-
tion (tax registration endorsement) revocation. (1) Intro-
duction. The department of revenue (department) has
adopted the procedure for brief adjudicative proceedings pro-
vided in RCW 34.05.482 through 34.05.494, except for RCW
34.05.491(5), for actions involving revocation of a certificate
of registration (tax registration endorsement) pursuant to
RCW 82.32.215. This ((seetion)) rule explains the procedure
for these brief adjudicative proceedings. This ((seetien)) rule
does not apply to the following:
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* Adjudicative proceedings under WAC 458-20-10002,
which addresses converted brief adjudicative proceedings
and formal adjudicative proceedings relating to log export
enforcements;

* Nonadjudicative proceedings under RCW 82.32.160
and 82.32.170, and WAC 458-20-100;

» Enforcement proceedings under RCW 82.24.550 and
82.26.220; and

* Brief adjudicative proceedings for matters relating to
the revocation of reseller permits under WAC 458-20-102.

The department has not adopted RCW 34.05.491(5),
which provides that a request for administrative review is
deemed to have been denied if the agency does not make a
disposition of the matter within twenty days after the request
is submitted.

(2) Brief adjudicative proceedings - Procedure. The
following procedure applies to the department's brief adju-
dicative proceedings for actions involving revocation of a
certificate of registration, unless the matter is converted to a
formal proceeding as provided in subsection (8) of this ((see-
tien)) rule.

(a) Notice. The department will set the time and place of
the hearing. Written notice shall be served upon the tax-
payer(s) at least seven days before the date of the hearing.
Service is to be made pursuant to subsection (5)(a) of this
((seetten)) rule. The notice must include:

(1) The names and addresses of each taxpayer to whom
the proceedings apply and, if known, the names and
addresses of the taxpayer's representative(s), if any;

(i1) The mailing address and the telephone number of the
person or office designated to represent the department in the
proceeding;

(iii) The official file or other reference number and the
name of the proceeding;

(iv) The name, official title, mailing address and tele-
phone number of the presiding officer, if known;

(v) A statement of the time, place and nature of the pro-
ceeding;

(vi) A statement of the legal authority and jurisdiction
under which the hearing is to be held;

(vii) A reference to the particular sections of the statutes
and/or rules involved;

(viii) A short and plain statement of the matters asserted
by the department against the taxpayer and the potential
action to be taken; and

(ix) A statement that if the taxpayer fails to attend or par-
ticipate in a hearing, the hearing can proceed and that adverse
action may be taken against the taxpayer.

(x) When the department is notified or otherwise made
aware that a limited-English-speaking person is a person to
whom the proceedings apply, all notices, including the notice
of hearing, continuance and dismissal, must either be in the
primary language of that person or must include a notice in
the primary language of the person which describes the sig-
nificance of the notice and how the person may receive assis-
tance in understanding and responding to the notice. In addi-
tion, the notice must state that if a party or witness needs an
interpreter, a qualified interpreter will be appointed at no cost
to the party or witness. The notice must include a form to be
returned to the department to indicate whether such person,
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or a witness, needs an interpreter and to identify the primary
language or hearing impaired status of the person.

(b) Appearance and practice at a brief adjudicative
proceeding. The right to practice before the department in a
brief adjudicative proceeding is limited to:

(i) Persons who are natural persons representing them-
selves;

(i1) Attorneys at law duly qualified and entitled to prac-
tice in the courts of the state of Washington;

(iii) Attorneys at law entitled to practice before the high-
est court of record of any other state, if attorneys licensed in
Washington are permitted to appear before the courts of such
other state in a representative capacity, and if not otherwise
prohibited by state law;

(iv) Public officials in their official capacity;

(v) Certified public accountants entitled to practice in the
state of Washington;

(vi) A duly authorized director, officer, or full-time
employee of an individual firm, association, partnership, or
corporation who appears for such firm, association, partner-
ship, or corporation;

(vii) Partners, joint venturers or trustees representing
their respective partnerships, joint ventures, or trusts; and

(viii) Other persons designated by a person to whom the
proceedings apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adju-
dicative proceeding to a formal proceeding, representation is
limited to the provisions of law and RCW 34.05.428.

(c) Hearings by telephone. With the concurrence of the
presiding officer and all persons involved in the proceedings,
a hearing may be conducted telephonically. The conversation
will be recorded and will be made a part of the record of the
hearing.

(d) Presiding officer.

(i) The presiding officer must be an assistant director of
the department's compliance division, or such other person as
the director of the department may designate.

(i1) The presiding officer shall conduct the proceeding in
a just and fair manner and before taking action, the presiding
officer shall provide the taxpayer an opportunity to be
informed of the department's position on the pending matter.

(iii) The presiding officer has all authority granted under
chapter 34.05 RCW.

(e) Entry of orders.

(i) When the presiding officer issues a decision, the pre-
siding officer shall briefly state the basis and legal authority
for the decision. Within ten days of issuing the decision, the
presiding officer shall serve upon the parties, the initial order
and information regarding any departmental administrative
review that may be available.

(i1) The decision and the brief written statement of the
basis and legal authority for it is an initial order. The initial
order will become a final order if no review is requested as
provided in subsection (3) of this ((seetien)) rule.

(3) Review of initial orders from brief adjudicative
proceeding. The following procedure applies to the depart-
ment's review of a brief adjudicative proceeding conducted
pursuant to subsection (2) of this ((seetien)) rule, unless the
matter is converted to a formal proceeding as provided in
subsection (8) of this ((seetion)) rule.
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(a) Request for review of the initial order. A party to a
brief adjudicative proceeding under subsection (2) of this
((seetten)) rule may request review of the initial order by fil-
ing a written petition for review, or making an oral request for
review, with the department's ((appeals)) administrative
review and hearings division within twenty-one days after
service of the initial order is received ((erdeemed-to-be
reeetved)) by the party. The address and telephone number of

the ((appeals)) administrative review and hearings division
is:

((Appeals))

Administrative Review and Hearings Division
Washington State Department of Revenue
P.O. Box 47460

Olympia, Washington 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(1) When a petition of review of the initial order is made,
the taxpayer must submit to the ((appeals)) administrative
review and hearings division at the time the petition is filed
any evidence or written material relevant to the matter that
the party wishes the reviewing officer to consider. If the peti-
tion for review is made by oral request, the taxpayer must
also submit any evidence or written material to the
((eppeals)) administrative review and hearings division on
the same day that the oral request is made.

(i1) The department may, on its own motion, conduct an
administrative review of the initial order as provided for in
RCW 34.05.491.

(b) Reviewing officer. The ((appeals)) administrative
review and hearings division shall appoint a reviewing offi-
cer who shall make such determination as may appear to be
just and lawful. The reviewing officer shall provide the tax-
payer and the department an opportunity to explain their
positions on the matter and shall make any inquiries neces-
sary to ascertain whether the proceeding should be converted
to a formal adjudicative proceeding. The review by the
((appeals)) administrative review and hearings division shall
be governed by the brief adjudicative procedures of chapter
34.05 RCW and this ((seetienr)) rule; or WAC 458-20-10002
in the event a brief adjudicative hearing is converted to a for-
mal adjudicative proceeding, and not by the processes and
procedures of WAC 458-20-100. The reviewing officer shall
have the authority of a presiding officer as provided in this
((seetion)) rule.

(c) Record review. Review of an initial order is limited
to the evidence considered by the presiding officer, the initial
order, the recording of the initial proceeding, and any records
and written evidence submitted by the parties to the review-
ing officer. However, the agency record need not constitute
the exclusive basis for the reviewing officer's decision.

(1) The reviewing officer may request additional evi-
dence from either party at any time during its review of the
initial order. Once the reviewing officer requests evidence
from a party, that party has seven days after service of the
request to supply the evidence to the reviewing officer, unless
the reviewing officer, in his or her discretion, allows addi-
tional time to submit the evidence.
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(i) In addition to requesting additional evidence, the
reviewing officer may review any records of the department
necessary to confirm that the tax warrant upon which the ini-
tial order of revocation was based remains unpaid. In the
event that the tax warrant has been satisfied subsequent to the
entry of the initial order, but before the issuance of the final
order, the reviewing officer shall reinstate the taxpayer's cer-
tificate of registration.

(iii) If the reviewing officer determines that oral testi-
mony is needed, he/she may schedule a time for both parties
to present oral testimony. Notice of the oral testimony must
be given to the parties in the same manner as the notice pro-
vided in subsection (2)(a) of this ((seetion)) rule. Oral state-
ments before the reviewing officer shall be by telephone,
unless specifically scheduled by the reviewing officer in his
or her discretion to be in person.

(iv) The department will have an opportunity to respond
to the taxpayer's request for review and may also submit any
other relevant evidence and written material to the reviewing
officer. The department must submit its material within seven
days of service of the material submitted by the party request-
ing review of the initial order. The department must also
serve a copy of all evidence and written material provided to
the reviewing officer to the taxpayer requesting review
according to subsection (5) of this ((seetien)) rule. Proof of
service is required under subsection (5)(h) of this ((seetion))
rule when the department submits material to the taxpayer
under this subsection.

(d) Failure to participate. If a party requesting review
of an initial order under this subsection fails to participate in
the proceeding or fails to provide documentation to the
reviewing officer upon his or her request, the reviewing offi-
cer may uphold the initial order based upon the record.

(e) The final orders.

(1) The reviewing officer may issue two final orders. The
first final order (the "final order") must include the decision
of the reviewing officer and a brief statement of the basis and
legal authority for the decision. This order may contain con-
fidential taxpayer information under RCW 82.32.330, and,
therefore, cannot be disclosed by the department, except to
the taxpayer.

(i1) The reviewing officer may issue a second final order
(the "posting order"). The posting order will be issued when
the reviewing officer has ordered the revocation of the tax
registration certificate. The posting order will state what cer-
tificate of registration is being revoked, the listing of the tax
warrants involved, and what jurisdictions the tax warrants
were filed in.

(iii) Unless specifically indicated otherwise, the term
"final order" as used throughout this ((seetionr)) rule shall
refer to both the final order and the posting order.

(iv) The parties can expect that, absent continuances, the
final order and posting order will be entered within twenty
days of the petition for review.

(f) Reconsideration. Unless otherwise provided in the
reviewing officer's order, the reviewing officer's order rep-
resents the final position of the department. A reconsideration
of the reviewing officer's order may be sought only if the
right to a reconsideration is contained in the final order.
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(g) Judicial review. Judicial review of the final order of
the department is available under Part V, chapter 34.05
RCW. However, judicial review may be available only if a
review of the initial decision has been requested under this
subsection and all other administrative remedies have been
exhausted. See RCW 34.05.534.

(4) Rules of evidence - Record of the proceeding.

(a) Evidence is admissible if in the judgment of the pre-
siding or reviewing officer it is the kind of evidence on which
reasonably prudent persons are accustomed to rely on in con-
ducting their affairs. The presiding and reviewing officer
should apply RCW 34.05.452 when ruling on evidentiary
issues in the proceeding.

(b) All oral testimony must be recorded manually, elec-
tronically, or by another type of recording device. The agency
record must consist of the documents regarding the matters
that were considered or prepared by the presiding officer, or
by the reviewing officer in any review, and the recording of
the hearing. These records must be maintained by the depart-
ment as its official record.

(5) Service. All notices and other pleadings or papers
filed with the presiding or reviewing officer must be served
on the taxpayer, their representatives/agents of record, and
the department.

(a) Service is made by one of the following methods:

* In person;

* By first-class, registered, or certified mail,

* By fax and same-day mailing of copies;

* By commercial parcel delivery company; or

* By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon
deposit in the United States mail properly stamped and
addressed.

(c) Service by electronic fax is regarded as completed
upon the production by the fax machine of confirmation of
transmission.

(d) Service by commercial parcel delivery is regarded as
completed upon delivery to the parcel delivery company,
properly addressed with charges prepaid.

(e) Service by electronic delivery is regarded as com-
pleted on the date that the department electronically sends the
information to the parties or electronically notifies the parties
that the information is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of
record, the department, and presiding officer must be to the
address shown on the notice described in subsection (3)(a) of
this ((seetion)) rule.

(g) Service to the reviewing officer must be to the
((eppeals)) administrative review and hearings division at the
address shown in subsection (3) of this ((seetion)) rule.

(h) Where proof of service is required, the proof of ser-
vice must include:

* An acknowledgment of service;

* A certification, signed by the person who served the
document(s), stating the date of service; that the person did
serve the document(s) upon all or one or more of the parties
of record in the proceeding by delivering a copy in person to
(names); and that the service was accomplished by a method
of service as provided in this subsection.
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(6) Interpreters. When a party or witness requires an
interpreter, chapters 2.42 and 2.43 RCW will apply. When
those statutes are silent on an issue before the presiding or
reviewing officer, the provisions regarding interpreters in
WAC 10-08-150 apply.

(7) Informal settlements. The department encourages
informal settlement of issues in proceedings under its juris-
diction. The presiding or reviewing officer may not order set-
tlement of the proceedings. Settlement is at the discretion of
the parties. Settlement of a proceeding may be concluded by:

(a) A stipulation signed by the taxpayer and the depart-
ment, or their respective representatives, and/or recited into
the record of the proceedings. If the stipulation provides for a
payment agreement, the presiding or reviewing officer may
order a continuance of the proceedings during the period of
repayment and dismissal when all payments have been made.
An order providing for the reconvening of the proceedings if
the payment agreement is breached is allowed so long as the
proceeding is not held less than seven days after notice of the
reconvening is provided. Except as provided in this subsec-
tion, the presiding or reviewing officer must enter an order in
conformity with the terms of the stipulation; or

(b) The entry of an order dismissing the proceedings if
the department withdraws the revocation of the certificate of
registration.

(8) Conversion of a brief adjudicative proceeding to a
formal proceeding. The presiding or reviewing officer may
at any time, on motion of the taxpayer, the department, or the
officer's own motion, convert the brief adjudicative proceed-
ing to a formal proceeding.

(a) The presiding or reviewing officer may convert the
proceeding if the officer finds that use of the brief adjudica-
tive proceeding:

* Violates any provision of law,

* The protection of the public interest requires the agency
to give notice to and an opportunity to participate to persons
other than the parties, or

 The issues and interests involved warrant the use of
procedures governed by RCW 34.05.413 through 34.05.476
or 34.05.479.

(b) WAC 458-20-10002 applies to formal proceedings.
In proceedings to revoke a taxpayer's certificate of registra-
tion, the converted proceeding is itself the independent
administrative review by the department of revenue as pro-
vided in RCW 82.32A.020(6).

(9) Computation of time. In computing any period of
time prescribed by this ((seetien)) rule, the day of the act or
event after which the designated period is to run is not
included. The last day of the period is included, unless it is a
Saturday, Sunday, or a state legal holiday, in which event the
period runs until the next day which is not a Saturday, Sun-
day, or state legal holiday. When the period of time pre-
scribed is less than seven days, intermediate Saturdays, Sun-
days, and holidays will be excluded in the computation.

(10) Posting of a final order of revoking a tax regis-
tration endorsement - Revocation not a substitute for
other collection methods or processes available to the
department. When an order revoking a tax registration
endorsement is a final order of the department, the depart-
ment shall post a copy of the posting order in a conspicuous

WSR 16-07-079

place at the main entrance to the taxpayer's place of business
and it must remain posted until such time as the warrant
amount has been paid.

(a) It is unlawful to engage in business after the revoca-
tion of a tax registration endorsement. A person engaging in
the business after a revocation may be subject to criminal
sanctions as provided in RCW 82.32.290. RCW 82.32.290(2)
provides that a person violating the prohibition against such
engaging in business is guilty of a Class C felony in accor-
dance with chapter 9A.20 RCW.

(b) Any certificate of registration revoked shall not be
reinstated, nor a new certificate of registration issued until:

(1) The amount due on the warrant has been paid, or pro-
visions for payment satisfactory to the department of revenue
have been entered; and

(i1) The taxpayer has deposited with the department of
revenue as security for taxes, increases and penalties due or
which may become due under such terms and conditions as
the department of revenue may require, but the amount of the
security may not be greater than one-half the estimated aver-
age annual tax liability of the taxpayer.

(¢) Revocation proceedings will not substitute for, or in
any way curtail, other collection methods or processes avail-
able to the department.

AMENDATORY SECTION (Amending WSR 12-24-008,
filed 11/27/12, effective 12/28/12)

WAC 458-20-10003 Brief adjudicative proceedings
for matters related to suspension, nonrenewal, and nonis-
suance of licenses to sell spirits. (1) Introduction. The
department of revenue (department) conducts adjudicative
proceedings pursuant to chapter 34.05 RCW, the Administra-
tive Procedure Act (APA). The department adopts in this
((seetten)) rule, the procedures as provided in RCW 34.05.-
482 through 34.05.494 for the administration of brief adju-
dicative proceedings to review the department notice
explained in subsection (2) of this ((seetten)) rule. The
department must provide the notice before it may proceed in
requesting that the Washington liquor control board (board)
suspend, not renew, or not issue a taxpayer's spirits license(s)
as defined in RCW 66.24.010 (3)(c), referred to in this ((see-
tien)) rule as "agency action."

This ((seetien)) rule explains the procedure pertaining to
the adopted brief adjudicative proceedings.

(2) Department notice. If a taxpayer is more than thirty
days delinquent in reporting or remitting spirits taxes on a tax
return or assessed by the department, including applicable
penalties and interest, the department may request that the
board suspend the taxpayer's spirits license or licenses and
refuse to renew any existing spirits license held by the tax-
payer or issue any new spirits license to the taxpayer. Before
the department may take agency action, the department must
provide the taxpayer with at least seven calendar days prior
written notice of the delinquency and inform the taxpayer
that the department intends to make the request to the board.
The department notice must include:

(a) A listing of any unfiled tax returns;

(b) The amount of unpaid spirits taxes as applicable,
including any applicable penalties and interest;
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(c) Who to contact to inquire about payment arrange-
ments; and

(d) Information that the taxpayer may seek administra-
tive review of the department notice, including the deadline
for seeking such review.

A taxpayer may seek an administrative review of the
department notice as explained under subsection (3) of this
((seetion)) rule. Brief adjudicative proceedings under this
((seetton)) rule do not include the right to challenge the
amount of any spirits taxes assessed by the department.

(3) Conduct of brief adjudicative proceedings. To ini-
tiate an appeal of a department notice, the taxpayer has seven
calendar days from the date on the department notice to
request a review of that notice. The taxpayer must file a writ-
ten notice of appeal explaining why the taxpayer disagrees
with the notice of delinquency.

A form notice of appeal is available at ((http:Hder-wa-
gov)) dor.wa.gov or by calling 1-800-647-7706. The com-
pleted form should be mailed or faxed to the department at:

Washington State Department of Revenue
Compliance Administration

Spirits License Suspension Petition

P.O. Box 47473

Olympia, WA 98504-7473

Fax: 360-586-8816

(a) A presiding officer, who will be either the assistant
director of the compliance division or such other person as
designated by the director of the department (director), will
conduct brief adjudicative proceedings. The presiding officer
for brief adjudicative proceedings will have agency expertise
in the subject matter but will not otherwise have participated
in the specific matter. The presiding officer's review is lim-
ited to the written record.

(b) As part of the notice of appeal, the taxpayer or the
taxpayer's representative may include written documentation
explaining the taxpayer's view of the matter. The presiding
officer may also request additional documentation from the
taxpayer or the department and will designate the date by
which the documents must be submitted.

(c¢) In addition to the record, the presiding officer for
brief adjudicative proceedings may employ agency expertise
as a basis for decision.

(d) Within ten days of receipt of the taxpayer's notice of
appeal, the presiding officer will enter an initial order includ-
ing a brief explanation of the decision under RCW 34.05.485.
All orders in these brief adjudicative proceedings will be in
writing. The initial order will become the department's final
order unless a petition for review is made to the department's
((appeals)) administrative review and hearings division under
subsection (4) of this ((seetien)) rule. If the presiding officer's
order invalidates the department notice, the department may
in its discretion start new proceedings by sending a new
department notice.

(4) Review of initial order from brief adjudicative
proceeding. A taxpayer that has received an initial order
upholding a department notice under subsection (3) of this
((seetion)) rule may request a review by the department by
filing a written petition for review or by making an oral
request for review with the department's ((appeals)) adminis-
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trative review and hearings division within twenty-one days
after the service of the initial order on the taxpayer as
described in subsection (8) of this ((seetien)) rule.

A form petition of review is available at ((http:Hder-wa-
gov)) dor.wa. gov. A request for review should state the rea-
sons for the review.

The address, telephone number, and fax number of the
((appeals)) administrative review and hearings division are:

((Appeats))
Administrative Review and Hearings Division
Spirits License Petition for Review/Spirits Taxes

Washington State Department of Revenue
P.O. Box 47460

Olympia, WA 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(a) A reviewing officer, who will be either the assistant
director of the ((appeals)) administrative review and hearings
division or such other person as designated by the director,
will conduct a brief adjudicative proceeding and determine
whether the initial order was correctly decided. The review-
ing officer's review is limited to the written record.

(b) The agency record need not constitute the exclusive
basis for the reviewing officer's decision. The reviewing offi-
cer will have the authority of a presiding officer.

(c) The order of the reviewing officer will be in writing
and include a brief statement of the reasons for the decision,
and it must be entered within twenty days of the petition for
review. The order will include a notice that judicial review
may be available. The order of the reviewing officer rep-
resents a final order of the department. If a final order invali-
dates the department notice, the department may in its discre-
tion start new proceedings by sending a new department
notice.

(d) A request for review is deemed denied if the depart-
ment does not issue an order on review within twenty days
after the petition for review is filed.

(5) Record in brief adjudicative proceedings. The
record with respect to the brief adjudicative proceedings
under RCW 34.05.482 through 34.05.494 related to depart-
ment notice will consist of:

(a) The record before the presiding officer: The record
before the presiding officer consists of the department notice;
the taxpayer's appeal of the department notice; all records
relied upon by the department or submitted by the taxpayer
related to the department notice; and all correspondence
between the taxpayer and the department regarding the
department notice.

(b) The record before the reviewing officer: The record
before the reviewing officer consists of all documents
included in the record before the presiding officer; the tax-
payer's petition for review; and all correspondence between
the taxpayer and the department regarding the taxpayer's peti-
tion for review.

(6) Court appeal. Court appeal from the final order of
the department is available pursuant to Part V, chapter 34.05
RCW. However, court appeal may be available only if a
review of the initial decision has been requested under sub-
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section (4) of this ((seetien)) rule and all other administrative
remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of
time prescribed by this ((seetier)) rule or by the presiding
officer or reviewing officer, the day of the act or event after
which the designated period is to run is not to be included.
The last day of the period is to be included, unless it is a Sat-
urday, Sunday or a legal holiday, in which event the period
runs until the next day which is not a Saturday, Sunday or
legal holiday. This subsection does not apply with respect to
computation of the seven calendar days required for the
department notice.

(8) Service. All notices and other pleadings or papers
filed with the presiding or reviewing officer must be served
on the taxpayer, their representatives/agents of record, and
the department.

(a) Service is made by one of the following methods:

(1) In person;

(ii) By first-class, registered or certified mail,

(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon
deposit in the United States mail properly stamped and
addressed.

(c) Service by electronic fax is regarded as completed
upon the production by the fax machine of confirmation of
transmission.

(d) Service by commercial parcel delivery is regarded as
completed upon delivery to the parcel delivery company,
properly addressed with charges prepaid.

(e) Service by electronic delivery is regarded as com-
pleted on the date that the department electronically sends the
information to the parties or electronically notifies the parties
that the information is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of
record, the department, and presiding officer must be to the
address shown on the notice described in subsection (3)(a) of
this ((seetion)) rule.

(g) Service to the reviewing officer must be to the
((appeals)) administrative review and hearings division at the
address shown in subsection (4) of this ((seetion)) rule.

(h) Where proof of service is required, the proofs of ser-
vice must include:

(1) An acknowledgment of service;

(i1) A certificate, signed by the person who served the
document(s), stating the date of service; that the person did
serve the document(s) upon all or one or more of the parties
of record in the proceeding by delivering a copy in person to
(names); and that the service was accomplished by a method
of service as provided in this subsection.

(9) Continuance. The presiding officer or reviewing
officer may grant, in their sole discretion, a request for a con-
tinuance by motion of the taxpayer, the department, or on its
own motion.

(10) Conversion of a brief adjudicative proceeding to
a formal proceeding. The presiding officer or reviewing
officer, in their sole discretion, may convert a brief adjudica-
tive proceeding to a formal proceeding at any time on motion
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of the taxpayer, the department, or the presiding/reviewing
officer's own motion.

(a) The presiding/reviewing officer will convert the pro-
ceeding when it is found that the use of the brief adjudicative
proceeding violates any provision of law, when the protection
of the public interest requires the agency to give notice to and
an opportunity to participate to persons other than the parties,
and when the issues and interests involved warrant the use of
the procedures of RCW 34.05.413 through 34.05.479.

(b) When a proceeding is converted from a brief adjudi-
cation to a formal proceeding, the director may become the
presiding officer or may designate a replacement presiding
officer to conduct the formal proceedings upon notice to the
taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-
20-10002 will apply to the proceedings.

(11) Taking agency action. The department may initiate
agency action as follows:

(a) If the taxpayer does not file a timely appeal under
subsection (3) of this ((seetien)) rule, the department may
proceed with agency action the day following the end of the
period for requesting such appeal;

(b) If the taxpayer does not make a petition for review
consistent with subsection (4) of this ((seetion)) rule, the
department may proceed with agency action the day follow-
ing the end of the period for making such petition of review;

(c) If the department makes a final order adverse to the
taxpayer under subsection (4) of this ((seetter)) rule, the
department may proceed with agency action the day follow-
ing the date the department issues its final order.

AMENDATORY SECTION (Amending WSR 14-13-098,
filed 6/17/14, effective 7/18/14)

WAC 458-20-10004 Brief adjudicative proceedings
for matters related to assessments and warrants for
unpaid fees issued under chapter 59.30 RCW for manu-
factured and mobile home communities. (1) Introduction.
The department of revenue (department) conducts adjudica-
tive proceedings pursuant to chapter 34.05 RCW, the Admin-
istrative Procedure Act (APA). The department adopts in this
((seetton)) rule, the procedures as provided in RCW
34.05.482 through 34.05.494 for the administration of brief
adjudicative proceedings to review the department's actions
described in subsection (2) of this ((seetien)) rule.

This ((seetien)) rule explains the procedure pertaining to
the adopted brief adjudicative proceedings.

(2) Department's action. The following actions taken by
the department are subject to the brief adjudicative proceed-
ing process described in this ((seetien)) rule:

(a) Assessment of the one-time business license applica-
tion fee or annual renewal application fee in RCW 59.30.050
(3)(a);

(b) Assessment of the annual registration assessment fee
in RCW 59.30.050 (3)(b); and

(c) Assessment of the delinquency fee in RCW 59.30.-
050(4).

The assessment of more than one type of fee against a
manufactured/mobile home community owner or landlord in
RCW 59.30.050 does not result in the creation of more than
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one adjudicative proceeding if those fees are issued in the
same document, on the same date.

As explained in RCW 59.30.020(4), the terms "landlord"
and "community owner" both refer to the owner of the mobile
home park or manufactured home community or their agents.
For purposes of this rule, the department refers to such per-
sons as "community owners."

(3) Conduct of brief adjudicative proceedings. To initiate
an appeal of the department's action, the community owner
has twenty-one calendar days from the date on the depart-
ment's action to request a review of that action. The commu-
nity owner must file a written notice of appeal explaining
why the community owner disagrees with the action.

A form notice of appeal is available at ((http:Hder-wa-
goev)) dor.wa.gov or by calling 1-800-647-7706. The com-
pleted form should be mailed or faxed to the department at:

Washington State Department of Revenue
Special Programs

Review of Annual Registration for
Manufactured/Mobile Home Communities
P.O. Box 47472

Olympia, WA 98504-7472

Fax: 360-534-1320

(a) A presiding officer, who will be a person designated
by the director of the department (director) or the assistant
director of special programs division, will conduct brief adju-
dicative proceedings. The presiding officer for brief adju-
dicative proceedings will have agency expertise in the subject
matter but will not otherwise have participated in the specific
matter. The presiding officer's review is limited to the written
record.

(b) As part of the notice of appeal, the community owner
or the community owner's representative may include written
documentation explaining the community owner's view of
the matter. The presiding officer may also request additional
documentation from the community owner or the department
and will designate the date by which the documents must be
submitted.

(c) In addition to the record, the presiding officer for
brief adjudicative proceedings may employ agency expertise
as a basis for decision.

(d) Within twenty-one calendar days of receipt of the
community owner's notice of appeal, the presiding officer
will enter an initial order including a brief explanation of the
decision under RCW 34.05.485. All orders in these brief
adjudicative proceedings will be in writing. The initial order
will become the department's final order unless a petition for
review is made to the department's ((appeals)) administrative
review and hearings division under subsection (4) of this
((seetten)) rule. If the presiding officer's order invalidates the
department action, the department may in its discretion initi-
ate another action that corrects the defects in the prior action.

(4) Review of initial order from brief adjudicative pro-
ceeding. A community owner that has received an initial
order upholding a department action under subsection (3) of
this ((seetien)) rule may request a review by the department
by filing a written petition for review or by making an oral
request for review with the department's ((appeals)) adminis-
trative review and hearings division within twenty-one calen-
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dar days after the service of the initial order on the commus-
nity owner as described in subsection (8) of this ((seetion))
rule.

A form petition of review is available at ((http:/der-wa-
gov)) dor.wa. gov. A request for review should state the rea-
sons for the review.

The address, telephone number, and fax number of the

((appeals)) administrative review and hearings division are:

((Appeals))

Administrative Review and Hearings Division
Manufactured/Mobile Home Community Appeals
Washington State Department of Revenue

P.O. Box 47460

Olympia, WA 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(a) A reviewing officer, who will be either the assistant
director of the ((appeals)) administrative review and hearings
division or such other person as designated by the director,
will conduct a brief adjudicative proceeding and determine
whether the initial order was correctly decided. The review-
ing officer's review is limited to the written record.

(b) The agency record need not constitute the exclusive
basis for the reviewing officer's decision. The reviewing offi-
cer will have the authority of a presiding officer.

(c) The order of the reviewing officer will be in writing
and include a brief statement of the reasons for the decision,
and it must be entered within thirty calendar days of the peti-
tion for review. The order will include a notice that judicial
review may be available. The order of the reviewing officer
represents a final order of the department. If a final order
invalidates the department's action, the department may in its
discretion initiate another action that corrects the defects in
the prior action.

(5) Record in brief adjudicative proceedings. The record
with respect to the brief adjudicative proceedings under
RCW 34.05.482 through 34.05.494 will consist of:

(a) The record before the presiding officer: The record
before the presiding officer consists of the notice of the
department action; the community owner's appeal of the
department action; all records relied upon by the department
or submitted by the community owner related to the depart-
ment's action; and all correspondence between the commu-
nity owner and the department regarding the department's
action.

(b) The record before the reviewing officer: The record
before the reviewing officer consists of all documents
included in the record before the presiding officer; the com-
munity owner's petition for review; and all correspondence
between the community owner and the department regarding
the community owner's petition for review.

(6) Court appeal. Court appeal from the final order of the
department is available pursuant to Part V, chapter 34.05
RCW. However, court appeal may be available only if a
review of the initial decision has been requested under sub-
section (4) of this ((seetien)) rule and all other administrative
remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of
time prescribed by this ((seetienr)) rule or by the presiding
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officer or reviewing officer, the day of the act or event after
which the designated period is to run is not to be included.
The last day of the period is to be included, unless it is a Sat-
urday, Sunday, or a legal holiday, in which event the period
runs until the next day which is not a Saturday, Sunday, or
legal holiday.

(8) Service. All notices and other pleadings or papers
filed with the presiding or reviewing officer must be served
on the community owner, their representatives/agents of
record, and the department.

(a) Service is made by one of the following methods:

(1) In person;

(i1) By first-class, registered or certified mail;

(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon
deposit in the United States mail properly stamped and
addressed.

(c) Service by electronic fax is regarded as completed
upon the production by the fax machine of confirmation of
transmission.

(d) Service by commercial parcel delivery is regarded as
completed upon delivery to the parcel delivery company,
properly addressed with charges prepaid.

(e) Service by electronic delivery is regarded as com-
pleted on the date that the department electronically sends the
information to the parties or electronically notifies the parties
that the information is available to be accessed by them.

(f) Service to a community owner, their representa-
tive/agent of record, the department, and presiding officer
must be to the address shown on the form notice of appeal
described in subsection (3) of this ((seetien)) rule.

(g) Service to the reviewing officer must be to the
((appeals)) administrative review and hearings division at the
address shown in subsection (4) of this ((seetion)) rule.

(h) Where proof of service is required, the proofs of ser-
vice must include:

(i) An acknowledgment of service;

(i1) A certificate, signed by the person who served the
document(s), stating the date of service; that the person did
serve the document(s) upon all or one or more of the parties
of record in the proceeding by delivering a copy in person to
(names); and that the service was accomplished by a method
of service as provided in this subsection.

(9) Continuance. The presiding officer or reviewing offi-
cer may grant, in their sole discretion, a request for a contin-
uance by motion of the community owner, the department, or
on its own motion.

(10) Conversion of a brief adjudicative proceeding to a
formal proceeding. The presiding officer or reviewing offi-
cer, in their sole discretion, may convert a brief adjudicative
proceeding to a formal proceeding at any time on motion of
the community owner, the department, or the presid-
ing/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the pro-
ceeding when it is found that the use of the brief adjudicative
proceeding violates any provision of law, when the protection
of the public interest requires the agency to give notice to and
an opportunity to participate to persons other than the parties,
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and when the issues and interests involved warrant the use of
the procedures of RCW 34.05.413 through 34.05.479.

(b) When a proceeding is converted from a brief adjudi-
cation to a formal proceeding, the director may become the
presiding officer or may designate a replacement presiding
officer to conduct the formal proceedings upon notice to the
community owner and the department.

(c) In the conduct of the formal proceedings, WAC 458-
20-10002 will apply to the proceedings.

AMENDATORY SECTION (Amending WSR 16-01-155,
filed 12/21/15, effective 1/21/16)

WAC 458-20-10201 Application process and eligibil-
ity requirements for reseller permits. (1) Introduction.
Reseller permits, issued by the department of revenue
(department), replaced resale certificates as the documenta-
tion necessary to substantiate the wholesale nature of a sales
transaction effective January 1, 2010. This rule explains the
criteria under which the department will automatically issue
a reseller permit, the application process for both contractors
and taxpayers engaging in other business activities when the
department does not automatically issue or renew a reseller
permit, and the criteria that may result in the denial of an
application for a reseller permit. Unique requirements and
provisions apply to contractors. (See Part III of this rule.)

The information in this rule is organized into the follow-
ing three parts:

(a) Part I: General Information.

(b) Part I1: Businesses Other than Contractors.

(c) Part III: Contractors.

(2) Other rules that may apply. Readers may want to
refer to other rules for additional information, including those
in the following list:

(a) WAC 458-20-102 (Reseller permits) which explains
taxpayers' responsibilities regarding the use of reseller per-
mits, sellers' responsibilities for retaining copies of reseller
permits, and the implications for taxpayers not properly using
reseller permits and sellers not obtaining copies of reseller
permits from taxpayers;

(b) WAC 458-20-10202 (Brief adjudicative proceedings
for matters related to reseller permits) which explains the
process a taxpayer must use to appeal the department's denial
of an application for a reseller permit; and

(c) WAC 458-20-192 (Indian-Indian country) which
explains the extent of the state's authority to regulate and
impose tax in Indian country.

(3) Examples. This rule contains examples that identify
a number of facts and then state a conclusion. The examples
should be used only as a general guide. The tax results of
other situations must be determined after a review of all the
facts and circumstances.

Part I - General Information

(101) Definitions. For the purpose of this rule, the fol-
lowing terms will apply:

(a) Consumer. "Consumer" has the same meaning as
under RCW 82.04.190.

(b) Contractor. A "contractor" is a person whose pri-
mary business activity is as a contractor as defined under
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RCW 18.27.010 or an electrical contractor as defined under
RCW 19.28.006.

(c) Gross income. "Gross income" means gross pro-
ceeds of sales as defined in RCW 82.04.070 and value of
products manufactured as determined under RCW 82.04.450.

(d) Labor. "Labor" is defined as the work of subcontrac-
tors (including personnel provided by temporary staffing
companies) hired by a contractor to perform a portion of the
construction services in respect to real property owned by a
third party. In the case of speculative builders, labor includes
the work of any contractor hired by the speculative builder.
Labor does not include the work of taxpayer's employees.
Nor does the term include architects, consultants, engineers,
construction managers, or other independent contractors
hired to oversee a project but who are not responsible for the
construction of the project. However, for purposes of the per-
centage discussed in subsection (303)(a)(iii) of this rule, pur-
chases of labor may include the wages of taxpayer's employ-
ees and amounts paid to consultants, engineers, construction
managers or other independent contractors hired to oversee a
project if all such purchases are commingled in the appli-
cant's records and it would be impractical to exclude such
purchases.

(e) Materials. "Materials" is defined as tangible per-
sonal property that becomes incorporated into the real prop-
erty being constructed, repaired, decorated, or improved.
Materials are the type of tangible personal property that con-
tractors on retail construction projects purchase at wholesale,
such as lumber, concrete, paint, wiring, pipe, roofing materi-
als, insulation, nails, screws, drywall, and flooring material.
Materials do not include consumable supplies, tools, or
equipment, whether purchased or rented, such as bulldozers.
However, for purposes of the percentage discussed in subsec-
tion (303)(a)(iii) of this rule, purchases of consumable sup-
plies, tools, and equipment rentals may be included with
material purchases if all such purchases are commingled in
the applicant's records and it would be impractical to exclude
such purchases.

(f) Material misstatement. "Material misstatement" is a
false statement knowingly or purposefully made by the appli-
cant with the intent to deceive or mislead the department.

(g) Outstanding tax liability. For the purpose of this
rule, "outstanding tax liability" is any issued tax invoice that
has not been paid in full on or before its stated due date. The
definition excludes an invoice placed on hold by the depart-
ment or where the department has executed a payment agree-
ment with the taxpayer and the taxpayer is still in compliance
with that agreement.

(h) Reseller permit. A "reseller permit" is the document
issued to a taxpayer by the department, a copy of which the
taxpayer provides to a seller to substantiate a wholesale pur-
chase. A wholesale purchase is not subject to retail sales tax.
RCW 82.04.060; 82.08.020.

(1) Retail construction activity. "Retail construction
activity" means the constructing, repairing, decorating, or
improving of new or existing buildings or other structures
under, on, or above real property of or for consumers, includ-
ing the installing or attaching of any article of tangible per-
sonal property therein or thereto, whether or not such per-
sonal property becomes a part of the realty by virtue of instal-
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lation, and it also includes the sale of services or charges
made for the clearing of land and the moving of earth except
the mere leveling of land used in commercial farming or agri-
culture. Retail construction activity generally involves resi-
dential and commercial construction performed for others,
including road construction for the state of Washington. It
generally includes construction activities that are not specifi-
cally designated as speculative building, government con-
tracting, public road construction, logging road construction,
radioactive waste cleanup on federal lands, or designated
hazardous site clean up jobs.

(j) Wholesale construction activity. "Wholesale con-
struction activity" means labor and services rendered for per-
sons who are not consumers in respect to real property, if
such labor and services are expressly defined as a retail sale
by RCW 82.04.050 when rendered to or for consumers.

(102) Can any business obtain a reseller permit? No.
The legislature passed the act authorizing reseller permits to
address the significant retail sales tax noncompliance prob-
lem resulting from both the intentional and unintentional mis-
use of resale certificates. The department will not issue a
reseller permit unless the business substantiates that it is enti-
tled to make wholesale purchases. Some businesses may not
receive a reseller permit, and if they make wholesale pur-
chases, they will need to pay retail sales tax to the seller and
then claim a "taxable amount for tax paid at source" deduc-
tion on their excise tax return or request a refund from the
department as discussed in subsection (205) of this rule.

Example 1. BC Interior Design (BC) arranges for its
customers to order and pay for furniture, window treatments
and other decorative items directly from vendors. As the cus-
tomers purchase directly from the vendors, and BC does not
purchase the items for resale to their customers, BC may not
qualify for a reseller permit. BC must meet the criteria as dis-
cussed in subsection (203) of this rule, which includes report-
ing income from retailing, wholesaling, or manufacturing
activities.

Part I1 - Businesses Other than Contractors

(201) How does a business obtain a reseller permit?
The department may automatically issue a reseller permit to a
business if it appears to the department's satisfaction, based
on the nature of the business's activities and any other infor-
mation available to the department, that the business is enti-
tled to make purchases at wholesale.

Those businesses that do not receive an automatically
issued reseller permit may apply to the department to obtain
a reseller permit. Applications can be filed using the busi-
nesses' "My Account." If a paper application is needed, busi-
nesses can obtain one by calling 1-800-647-7706 (taxpayer
services) or 360-902-7137 (taxpayer account administration).
Completed paper applications should be mailed or faxed to
the department at:

Taxpayer Account Administration
Washington State Department of Revenue
P.O. Box 47476

Olympia, WA 98504-7476

Fax: 360-705-6733
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(202) When does a business apply for a reseller per-
mit? A business may apply for a reseller permit at any time.

(203) What criteria will the department consider
when deciding whether a business will receive a reseller
permit?

(a) Except as provided in (b) of this subsection, a busi-
ness other than a contractor will receive a reseller permit if it
satisfies the following criteria (contractors should refer to
subsection (303) of this rule for an explanation of the require-
ments unique to them):

(1) The business has an active tax reporting account with
the department;

(i1) The business has reported gross income on its excise
tax returns covering a monthly or quarterly period during the
immediately preceding six months or, if the business reports
on an annual basis, on the immediately preceding annual
excise tax return; and

(iii) Five percent or more of the business's gross income
reported during the applicable six- or twelve-month period
described in (a)(ii) of this subsection was reported under a
retailing, wholesaling, or manufacturing business and occu-
pation (B&O) tax classification.

(b) Notwithstanding (a) of this subsection, the depart-
ment may deny an application for a reseller permit if:

(1) The department determines that an applicant is not
entitled to make purchases at wholesale or is otherwise pro-
hibited from using a reseller permit based on the nature of the
applicant's business;

(i1) The applicant has been assessed the penalty for the
misuse of a resale certificate or a reseller permit;

(iii) The application contains any material misstatement;

(iv) The application is incomplete;

(v) The applicant has an outstanding tax liability due to
the department; or

(vi) The department determines that denial of the appli-
cation is in the best interest of collecting the taxes due under
Title 82 RCW.

(c) The department's decision to approve or deny an
application may be based on excise tax returns previously
filed with the department by the applicant, a current or previ-
ous examination of the applicant's books and records by the
department, information provided by the applicant in the
master application and the reseller permit application, and
other information available to the department.

(d) In the event that a business has reorganized, the new
business resulting from the reorganization may be denied a
reseller permit if the former business would not have quali-
fied for a reseller permit under (a) or (b) of this subsection.
For purposes of this subsection, "reorganize" means:

(i) The transfer, however effected, of a majority of the
assets of one business to another business where any of the
persons having an interest in the ownership or management
in the former business maintain an ownership or management
interest in the new business, either directly or indirectly;

(i) A mere change in identity or form of ownership,
however effected; or

(iii) The new business is a mere continuation of the for-
mer business based on significant shared features such as
owners, personnel, assets, or general business activity.
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(204) What if I am a new business and don't have a
past reporting history? New businesses will generally be
issued permits if they indicate they will engage in activity
taxable under a retailing, wholesaling, or manufacturing
B&O tax classification.

(205) What if I don't get a reseller permit and some of
my purchases qualify as wholesale purchases? Some tax-
payers that do not qualify for a reseller permit make occa-
sional wholesale purchases. In these circumstances, the tax-
payer must pay retail sales tax on these purchases and then
claim a "taxable amount for tax paid at source" deduction on
its excise tax return. However, such a deduction in respect to
the purchase of services is not permitted if the services are
not of a type that can be sold at wholesale under the definition
of wholesale sale in RCW 82.04.060.

Alternatively, the taxpayer may request a refund from
the department of retail sales tax it paid on purchases that are
later resold without being used (intervening use) by the tax-
payer or for purchases that would otherwise have met the
definition of wholesale sale if the taxpayer had provided the
seller with a reseller permit or uniform exemption certificate
as authorized in RCW 82.04.470. For instructions on request-
ing a refund see WAC 458-20-229.

Part III - Contractors

(301) How does a contractor obtain a reseller permit?
The department may automatically issue a reseller permit to a
contractor if the department is satisfied that the contractor is
entitled to make purchases at wholesale and that issuing the
reseller permit is unlikely to jeopardize collection of sales
taxes due based on the criteria discussed in subsection (303)
of this rule.

Contractors that do not receive an automatically issued
reseller permit may apply to the department to obtain a
reseller permit in the same manner as provided in subsection
(201) of this rule. However, the application identifies infor-
mation specific to contractors that must be provided.

(302) When does a contractor apply for a reseller per-
mit? The same guidelines for business applicants as provided
in subsection (202) of this rule also apply to contractor appli-
cants.

(303) What are the criteria specific to contractors to
receive a reseller permit?

(a) The department may issue a permit to a contractor
that:

(1) Provides a completed application with no material
misstatement as that term is defined in this rule;

(i1)) Demonstrates it is entitled to make purchases at
wholesale; and

(iii) Reported on its application at least twenty-five per-
cent of its total dollar amount of material and labor purchases
in the preceding twenty-four months were for retail and
wholesale construction activities performed by the contrac-
tor.

The department may approve an application not meeting
these criteria if the department is satisfied that approval is

unlikely to jeopardize collection of the taxes due under Title
82 RCW.
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(b) If the criteria in (a) of this subsection are satisfied, the
department will then consider the following factors to deter-
mine whether to issue a reseller permit to a contractor:

(i) Whether the contractor has an active tax reporting
account with the department;

(i) Whether the contractor has reported gross income on
its excise tax returns covering a monthly or quarterly period
during the immediately preceding six months or, if the con-
tractor reports on an annual basis, on the immediately preced-
ing annual excise tax return;

(iii) Whether the contractor has the appropriate certifica-
tion and licensing with the Washington state department of
labor and industries;

(iv) Whether the contractor has been assessed the penalty
for the misuse of a resale certificate or a reseller permit;

(v) Whether the contractor has an outstanding tax liabil-
ity due to the department; and

(vi) Any other factor resulting in a determination by the
department that denial of the contractor's application is in the
best interest of collecting the taxes due under Title 82 RCW.

(c) The department's decision to approve or deny an
application may be based on the same materials and informa-
tion as discussed in subsection (203)(c) of this rule.

(d) The provisions of subsection (203)(d) of this rule
apply equally to contractors.

Example 2. DC Contracting is a speculative home-
builder and also purchases houses to renovate and sell, some-
times referred to as flipping. A speculative builder is the con-
sumer of all materials incorporated into the real estate includ-
ing houses purchased for flipping. Retail sales tax is owed on
all supplies and services DC Contracting purchases, unless
there is an applicable exemption. DC Contracting would not
qualify for a reseller permit under these facts.

(304) What if a contractor does not obtain a reseller
permit and some of its purchases do qualify as wholesale
purchases? The provisions of subsection (205) of this rule
apply equally to contractors.

AMENDATORY SECTION (Amending WSR 12-11-007,
filed 5/3/12, effective 6/3/12)

WAC 458-20-10202 Brief adjudicative proceedings
for matters related to reseller permits. (1) Introduction.
The department of revenue (department) conducts adjudica-
tive proceedings pursuant to chapter 34.05 RCW, the Admin-
istrative Procedure Act (APA). The department adopts in this
((seetten)) rule the brief adjudicative procedures as provided
in RCW 34.05.482 through 34.05.494 for the administration
of brief adjudicative proceedings for the following matters
related to reseller permits:

(a) A determination of whether an applicant for a reseller
permit meets the criteria for a reseller permit per WAC 458-
20-10201;

(b) On the administrative appeal of an initial order deny-
ing the taxpayer's application for a reseller permit, a determi-
nation as to whether the department's order denying the appli-
cation was correctly based on the criteria for approving
reseller permits as set forth in WAC 458-20-10201;
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(c) A determination of whether a reseller permit should
be revoked using the criteria per RCW 82.32.780 and WAC
458-20-102; and

(d) On the administrative appeal of an initial order
revoking the taxpayer's reseller permit, a determination as to
whether the department's order revoking the permit was cor-
rectly based on the criteria as set forth in RCW 82.32.780 and
WAC 458-20-102.

This ((seetien)) rule explains the procedure and process
pertaining to the adopted brief adjudicative proceedings.

(2) Record in brief adjudicative proceedings.

(a) The record with respect to a taxpayer's appeal per
RCW 34.05.482 through 34.05.485 of the department's
denial of an application for a reseller permit will consist of:

(i) The taxpayer's application for the reseller permit, the
taxpayer's notice of appeal, the taxpayer's written response, if
any, to the reasons set forth in the department's notice of
denial of a reseller permit, all records relied upon by the
department or submitted by the taxpayer; and

(i1) All correspondence between the taxpayer requesting
the reseller permit and the department regarding the applica-
tion for the reseller permit.

(b) The record with respect to a taxpayer's appeal per
RCW 34.05.482 through 34.05.485 of the department's initial
order revoking a reseller permit will consist of the depart-
ment's notice of intent to revoke the reseller permit, the tax-
payer's written response to the department's notice of intent to
revoke, the taxpayer's notice of appeal, and all records relied
upon by the department, or submitted by the taxpayer.

(3) Conduct of brief adjudicative proceedings.

(a) If the department denies an application for a reseller
permit, it will notify the taxpayer of the denial in writing,
stating the reasons for the denial. To initiate an appeal of the
denial of the reseller permit application, the taxpayer must
file a written appeal no later than twenty-one days after ser-
vice of the department's written notice that the taxpayer's
application has been denied.

(b) If the department proposes to revoke a reseller per-
mit, it will notify the taxpayer of the proposed revocation in
writing, stating the reasons for the proposed revocation. To
contest the proposed revocation of the reseller permit, the
taxpayer must file a written response no later than twenty-one
days after service of the department's written notice of the
proposed revocation of the reseller permit.

(c) A Reseller Permit Appeal Petition form, or form for a
response to the proposed revocation of a reseller permit is
available at ((http://der-wa-gev)) dor.wa.gov or by calling 1-
800-647-7706. The completed form should be mailed or
faxed to the department at:

Washington State Department of Revenue
Taxpayer Account Administration

P.O. Box 47476

Olympia, WA 98504-7476

Fax: 360-705-6733

(d) A presiding officer, who will be either the assistant
director of the taxpayer account administration division or
such other person as designated by the director of the depart-
ment (director), will conduct brief adjudicative proceedings.
The presiding officer for brief adjudicative proceedings will
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have agency expertise in the subject matter but will not other-
wise have participated in responding to the taxpayer's appli-
cation for a reseller permit or in the decision to propose revo-
cation of the taxpayer's reseller permit.

(e) As part of the appeal, the taxpayer or the taxpayer's
representative may present written documentation and
explain the taxpayer's view of the matter. The presiding offi-
cer may request additional documentation from the taxpayer
or the department and will designate the date by which the
documents must be submitted.

(f) No witnesses may appear to testify.

(g) In addition to the record, the presiding officer for
brief adjudicative proceedings may employ agency expertise
as a basis for decision.

(h) Within twenty-one days of receipt of the taxpayer's
appeal of the denial of a reseller permit or proposed revoca-
tion of the reseller permit, the presiding officer will enter an
initial order, including a brief explanation of the decision per
RCW 34.05.485. All orders in these brief adjudicative pro-
ceedings will be in writing. The initial order will become the
department's final order unless an appeal is filed with the
department's ((appeals)) administrative review and hearings
division in subsection (4) of this ((seetion)) rule.

(4) Review of initial orders from brief adjudicative
proceeding. A taxpayer may request a review by the depart-
ment of an initial order issued per subsection (3) of this ((see-
tien)) rule by filing a petition for review or by making an oral
request for review with the department's ((appeals)) adminis-
trative review and hearings division within twenty-one days
after the service of the initial order on the taxpayer. A form
for an appeal of an initial order per subsection (3) of this
((seetion)) rule is available at ((http-+der-wa-goev)) dor.wa.
gov. A request for review should state the reasons the review
is sought. A taxpayer making an oral request for review may
at the same time mail a written statement to the address below
stating the reasons for the appeal and its view of the matter.
The address, telephone number, and fax number of the

((appeals)) administrative review and hearings division are:

((Appeals))

Administrative Review and Hearings Division,
Reseller Permit Appeals

Washington State Department of Revenue

P.O. Box ((47476)) 47460

Olympia, WA ((98504-7476)) 98504-7460

Telephone Number: ((+-800-647-7706)) 360-534-1335
Fax: ((360-705-6733)) 360-534-1340

(a) A reviewing officer, who will be either the assistant
director of the ((appeals)) administrative review and hearings
division or such other person as designated by the director,
will conduct brief adjudicative proceedings and determine
whether the department's initial order issued per subsection
(3) of this ((seetien)) rule was correctly based on the criteria
set forth in RCW 82.32.780, WAC 458-20-102, and 458-20-
10201. The reviewing officer will review the record and, if
needed, convert the proceeding to a formal adjudicative pro-
ceeding.

(b) The agency record need not constitute the exclusive
basis for the reviewing officer's decision. The reviewing offi-
cer will have the authority of a presiding officer.
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(c) The order of the reviewing officer will be in writing
and include a brief statement of the reasons for the decision,
and it must be entered within twenty days of the petition for
review. The order will include a notice that judicial review
may be available. The order of the reviewing officer rep-
resents the final decision of the department.

(d) A request for administrative review is deemed denied
if the department does not issue an order on review within
twenty days after the petition for review is filed or orally
requested.

(5) Conversion of a brief adjudicative proceeding to a
formal proceeding. The presiding officer or reviewing offi-
cer may convert the brief adjudicative proceeding to a formal
proceeding at any time on motion of the taxpayer, the depart-
ment, or the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the pro-
ceeding when it is found that the use of the brief adjudicative
proceeding violates any provision of law, when the protection
of the public interest requires the agency to give notice to and
an opportunity to participate to persons other than the parties,
and when the issues and interests involved warrant the use of
the procedures of RCW 34.05.413 through 34.05.479.

(b) When a proceeding is converted from a brief adjudi-
cation to a formal proceeding, the director may become the
presiding officer or may designate a replacement presiding
officer to conduct the formal proceedings upon notice to the
taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-
20-10002 will apply to the proceedings.

(6) Court appeal. Court appeal from the final order of
the department is available pursuant to Part V, chapter 34.05
RCW. However, court appeal may be available only if a
review of the initial decision has been requested under sub-
section (4) of this ((seetion)) rule and all other administrative
remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of
time prescribed by this ((seetier)) rule or by the presiding
officer, the day of the act or event after which the designated
period is to run is not to be included. The last day of the
period is to be included, unless it is a Saturday, Sunday or a
legal holiday, in which event the period runs until the next
day which is not a Saturday, Sunday or legal holiday. When
the period of time prescribed is less than seven days, interme-
diate Saturdays, Sundays and holidays are excluded in the
computation. Service as discussed in subsection (8) of this
((seetion)) rule is deemed complete upon mailing.

(8) Service. All notices and other pleadings or papers
filed with the presiding or reviewing officer must be served
on the taxpayer, their representatives/agents of record, and
the department.

(a) Service is made by one of the following methods:

(1) In person;

(i1) By first-class, registered or certified mail;

(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon
deposit in the United States mail properly stamped and
addressed.
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(c) Service by electronic fax is regarded as completed
upon the production by the fax machine of confirmation of
transmission.

(d) Service by commercial parcel delivery is regarded as
completed upon delivery to the parcel delivery company,
properly addressed with charges prepaid.

(e) Service by electronic delivery is regarded as com-
pleted on the date that the department electronically sends the
information to the parties or electronically notifies the parties
that the information is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of
record, the department, and presiding officer must be to the
address shown on the notice described in subsection (3)(a) of
this ((seetten)) rule.

(g) Service to the reviewing officer must be to the
((eppeals)) administrative review and hearings division at the
address shown in subsection (4) of this ((seetien)) rule.

(h) Where proof of service is required, the proofs of ser-
vice must include:

(1) An acknowledgment of service;

(i1) A certificate, signed by the person who served the
document(s), stating the date of service; that the person did
serve the document(s) upon all or one or more of the parties
of record in the proceeding by delivering a copy in person to
(names); and that the service was accomplished by a method
of service as provided in this subsection.

(9) Continuance. The presiding officer or reviewing
officer may grant a request for a continuance by motion of the
taxpayer, the department, or on its own motion.

AMENDATORY SECTION (Amending WSR 14-03-081,
filed 1/15/14, effective 2/15/14)

WAC 458-20-273 Renewable energy system cost
recovery. (1) Introduction. This rule explains the renewable
energy system cost recovery program provided in RCW
82.16.110 through ((82-+6-136-182-46-1301)) 82.16.130. This
program authorizes an incentive payment based on produc-
tion to offset the costs associated with the purchase of renew-
able energy systems located in Washington state that gener-
ate electricity. Qualified renewable energy systems include:

* Solar energy systems;

» Wind generators; and

* Certain types of anaerobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that creates
electricity.

(2) This rule is divided into eight different parts based on
subject matter category. The eight parts to this rule are as fol-
low:

e Part I - Definitions;

* Part II - Participation requirements;

« Part III - Application requirements;

* Part IV - General provisions;

* Part V - Computation of the amount of the incentive
payment;

* Part VI - Manufactured in Washington state;

« Part VII - Tax issues;

* Part VIII - Appeal rights.
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PART I - DEFINITIONS

The definitions in this part apply throughout this rule
unless the context clearly requires otherwise.

(101) "Administrator" means an owner and assignee of
a community solar project defined in (103)(a) and (c) of this
part, that is responsible for applying for the cost recovery
incentive on behalf of the system's owners and performing
such administrative tasks on behalf of the owners as may be
necessary; such as receiving the cost recovery incentive pay-
ments, and allocating and paying appropriate amounts of
such payments to the owners.

(102) "Applicant" has the following three meanings in
this definition.

(a) For other than community solar projects, applicant
means an individual, business, or local government that owns
the renewable energy system that qualifies under the defini-
tion of "customer-generated electricity."

(b) For purposes of a community solar project defined in
(103)(a) or (c) of this part, the administrator, defined in (101)
of this part, is the applicant.

(c) For purposes of a utility-owned community solar
project defined in (103)(b) of this part, the utility will act as
the applicant for its ratepayers that provide financial support
to participate in the project.

(103) "Community solar project" means any one of
the three definitions, below:

(a) A solar energy system located in Washington state
that is capable of generating up to seventy-five kilowatts of
electricity and is owned by local individuals, households,
nonprofit organizations, or nonutility businesses that is
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business.

(b) A utility-owned solar energy system located in
Washington state that is capable of generating up to seventy-
five kilowatts of electricity and that is voluntarily funded by
the utility's ratepayers where, in exchange for their financial
support, the utility gives contributors a payment or credit on
their utility bill for their share of the value of the electricity
generated by the solar energy system.

(c) A solar energy system located in Washington state,
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business, that is capable of
generating up to seventy-five kilowatts of electricity, and that
is owned by a company whose members are each eligible for
a cost recovery incentive payment for the same customer-
generated electricity as defined in (105) of this part.

(1) The cooperating local governmental entity that owns
the property on which the solar energy system is located may
also be a member of the company.

(i1) A member may hold an interest in the company con-
stituting ownership of either a portion of the solar energy sys-
tem or a portion of the value of the electricity generated by
the solar energy system, or both.

(104) For purposes of "community solar project" as
defined in (103) of this part, the following definitions apply.

(a) "Capable of generating up to seventy-five Kilo-
watts of electricity" means that the solar energy system will
qualify if it generates seventy-five kilowatts of electricity or
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less. If the solar energy system or a community solar project
produces more than seventy-five kilowatts the entire project
is ineligible for the incentive payment program.

(b) "Company" means an entity that is:

(1)(A) A limited liability company created under the laws
of Washington state;

(B) A cooperative formed under chapter 23.86 RCW; or

(C) A mutual corporation or association formed under
chapter 24.06 RCW; and

(i1) Not a "utility" as defined in (g) of this part.

(iii) A limited partnership, trust, or other entity not listed
in (b)(1)(A) through (C) of this part does not qualify as a
"company."

(c) "Local individuals, households, nonprofit organi-
zations, or nonutility businesses" mean two or more indi-
viduals, households, nonprofit organizations, or nonutility
businesses that reside on a property or have a business
located on a property within the service area of the light and
power business where the renewable energy system is
located.

(d) "Nonprofit organization" means an organization
exempt from taxation under 26 U.S.C. Sec. 501 (c)(3) of the
federal Internal Revenue Code of 1986, as amended, as of
January 1, 2009.

(e) "Owned in fee simple'" means the broadest property
interest allowed by law.

(f) "Solar energy system'" includes both a module-
based solar energy system and a stirling converter-based
solar energy system.

(g) "Utility" means a light and power business, an elec-
tric cooperative, or a mutual corporation that provides elec-
tricity service.

(105) "Customer-generated electricity' means a com-
munity solar project or the alternating current electricity that
is generated from a renewable energy system located in
Washington state, that is installed on an individual's, busi-
ness', or local government's property and the property
involved is served by a light and power business.

(a) Except for utility-owned community solar systems, a
system located on a leasehold interest does not qualify under
this definition.

(b) Except for a utility-owned solar energy system that is
voluntarily funded by the utility's ratepayers, "customer-gen-
erated electricity" does not include electricity generated by a
light and power business with greater than one thousand
megawatt hours of annual sales or a gas distribution business.

(106) "Local governmental entity" means any unit of
local government of Washington state.

(a) What is an example of a local governmental
entity? A local governmental entity includes, but is not lim-
ited to:

e Counties;

« Cities;

* Towns;

* Municipal corporations;

* Quasi-municipal corporations;

* Special purpose districts;

« Public stadium authorities; or

* Public school districts.
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(b) What is not a local governmental entity? "Local
governmental entity" does not include a state, federal, or
tribal governmental entity, such as a:

« State park;

* State-owned building;

* State-owned university;

« State-owned college;

* State-owned community college;

* Federal-owned building; and

* Tribal-owned building.

(107) "Light and power business" means the business
of operating a plant or system of generation, production or
distribution of electrical energy for hire or sale and/or for the
wheeling of electricity for others.

(108) "Gas distribution business" means the business
of operating a plant or system for the production or distribu-
tion for hire or sale of gas, whether manufactured or natural.

(109) "Photovoltaic cell" means a device that converts
light directly into electricity without moving parts.

(110) "Renewable energy system' means:

* A solar energy system used in the generation of elec-
tricity;

* An anaerobic digester that processes livestock manure
into biogas and dried manure using microorganisms in a
closed oxygen-free container, in which the biogas (such as
methane) fuels a generator that creates electricity; or

» A wind generator used for producing electricity.

(111) "Solar energy system' means any device or com-
bination of devices or elements that rely upon direct sunlight
as an energy source for use in the generation of electricity.

(112) "Solar inverter" means the device used to con-
vert direct current to alternating current in a solar energy sys-
tem.

(113) "Solar module" means the smallest nondivisible
self-contained physical structure housing interconnected
photovoltaic cells and providing a single direct current elec-
trical output.

(114) "Stirling converter" means a device that pro-
duces electricity by converting heat from a solar source using
a stirling engine.

PART II - PARTICIPATION REQUIREMENTS

(201) Participation by a light and power business in this
incentive payment program is voluntary.

(202) Any individual, business, local government, or
participant in a qualifying community solar project that owns
such a system or is a participant of a community solar project
that owns such a system may participate in this incentive pay-
ment program.

(203) A state governmental entity, a federal governmen-
tal entity, or a tribal governmental entity cannot participate in
the incentive payment program.

(204) Who may receive an incentive payment? Incen-
tive payments may be received by:

* Customers of a light and power business that own a
renewable energy system that produces "customer-generated
electricity"; or

* Participants in a community solar project that owns a
renewable energy system that produces "customer-generated
electricity."

Expedited



WSR 16-07-079

(205) Must the owner of the property on which the
renewable energy system is located ((be)) by a customer
of the light and power business? Yes, only renewable
energy systems that produce "customer-generated electricity”
located on interconnected properties owned by customers of
the light and power business serving the area in which the
system is located are eligible for participation in this incen-
tive program.

(206) Electricity generated by the renewable energy sys-
tem must be able to be transformed or transmitted for entry
into or operated in parallel with electricity transmission and
distribution systems.

(207) In the case of community solar projects, the prop-
erty on which the renewable energy system is located is
either:

* Owned in fee simple by a hosting local governmental
entity; or

* Owned or leased by the utility that owns the system.

(208) The host of a community solar project must be:

* A customer of the light and power business serving the
area in which the system is located; or

* The utility that owns the system located in its service
area.

(209) The participants in a nonutility community solar
project are not required to be customers of the light and
power business serving the area in which the system is
located but the local governmental entity hosting the commu-
nity solar system must be a customer of that light and power
business.

(210) Utility-owned community solar projects are volun-
tarily funded by the utility's ratepayers and only the utility's
ratepayers may be participants.

(211) Eligible participants of a nonutility community
solar project described under RCW 82.16.110 (2)(a)(i) are
limited to local individuals, households, nonprofit organiza-
tions, or nonutility businesses. Therefore, to qualify:

* As "local" the participant must reside or have a busi-
ness located on a property served by the same light and power
business serving the area in which the system is located; and

* If two or more individuals are living together in one
household with one customer account with the light and
power business these individuals are in one household and
though they may each individually participate in this program
these same individuals living together in the one household
will only receive one five thousand dollar annual limit.

(212) Eligible participants of a nonutility community
solar project that are business entities, such as a limited liabil-
ity company or a corporation, will be analyzed for participant
eligibility and the five thousand dollar annual limit by look-
ing through the business entity to the members or stockhold-
ers that own the business entity.

PART III - APPLICATION REQUIREMENTS

(301) To whom do I apply? An applicant must apply to
the light and power business serving the property on which
the renewable energy system is located. The applicant applies
for an incentive payment based on the measured customer-
generated electricity during each fiscal year beginning on
July Ist and ending on June 30th.
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(302) Do I need an approved certification before
applying to the light and power business? Before submit-
ting the first application to the light and power business for
the incentive payment allowed under this ((seetion)) rule, the
applicant must submit to the department of revenue a certifi-
cation in a form and manner prescribed by the department of
revenue.

(a) There are two forms for this certification, found at the
department of revenue's web site at ((http://der-wa-gov))
dor.wa.gov, entitled:

* Community Solar Project Renewable Energy System
Cost Recovery Certification; and

» Renewable Energy System Cost Recovery Certifica-
tion.

(b) The department of revenue will evaluate these certi-
fications and may request assistance from the climate and
rural energy development center (also known as the Wash-
ington State University extension energy program) concern-
ing technical equipment requirements.

(¢) In the case of community solar projects:

* Only one certification can be obtained for each system;

* Applicants may rely upon a prior issued certification of
the system;

* The administrator must apply for approval of the certi-
fication if it is a community solar project placed on property
owned by a cooperating local government and owned by
individuals, households, nonprofit organizations, or nonutil-
ity businesses;

» The company acting as an administrator must apply for
approval of the certification if it is a community solar project
placed on property owned by a cooperating local government
and owned by a company; and

* The utility acting as administrator must apply for
approval of the certification if it is a utility-owned commu-
nity solar project on property owned or leased by the utility.

(d) Property purchased with existing system. Except
for community solar projects, if an applicant has just pur-
chased a property with a certified renewable energy system,
the applicant must submit a new certification to the depart-
ment of revenue.

(e) Additions or changes to an existing certified sys-
tem. If the owner of an existing certified system adds to or
makes other changes to the system, then the owner must
apply to the department of revenue for approval of a new cer-
tification.

(f) Requirements of the certification. The certification
must contain, but is not limited to, the following information:

(1) The name and address of the applicant and location of
the renewable energy system:

(A) The applicant must be the owner of the renewable
energy system, the administrator of a community solar proj-
ect, or the company that owns the system in a company-
owned community solar project.

(B) If the applicant is an administrator of a community
solar project, the certification must also include the current
name and address of each of the participants in the commu-
nity solar project.

(C) If the applicant is a company that owns a community
solar project that is acting as an administrator, the certifica-
tion must also include the current name and address of each
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member of the company that is a participant in the commu-
nity solar project.

(i1) The applicant's tax registration number;

(iii) Confirmation that the electricity produced by the
applicant meets the definition of "customer-generated elec-
tricity" and that the renewable energy system produces elec-
tricity with:

(A) A wind generator powered by blades manufactured
in Washington state;

(B) A wind generator with an inverter manufactured in
Washington state;

(C) A solar inverter manufactured in Washington state;

(D) A solar module manufactured in Washington state;

(E) A solar stirling converter manufactured in Washing-
ton state;

(F) Solar or wind equipment manufactured outside of
Washington state; or

(G) An anaerobic digester which processes manure from
livestock into biogas and dried manure using microorganisms
in a closed oxygen-free container, in which the biogas (such
as methane) fuels a generator that creates electricity.

(iv) Confirmation that the electricity can be transformed
or transmitted for entry into or operation in parallel with the
electricity transmission and distribution systems;

(v) The date that the local jurisdiction issued its final
electrical permit on the renewable energy system; and

(vi) A statement that the applicant understands that this
information is true, complete, and correct to the best of appli-
cant's knowledge and belief under penalty of perjury.

(g) Response from the department of revenue. Within
thirty days of receipt of the certification the department of
revenue must notify the applicant whether the renewable
energy system qualifies for an incentive payment under this
((seetten)) rule. This notification may be delivered either by
mail or electronically as provided in RCW 82.32.135.

(i) The department of revenue may consult with the cli-
mate and rural energy development center (also known as the
Washington State University extension energy program) for
technical advice regarding the renewable energy system and
its components.

(i1) System certifications and the information contained
therein are subject to disclosure under RCW 82.32.330 (3)(1).

(h) What happens if the department of revenue noti-
fies me that the original certification does not qualify for
an incentive payment or provides me notice of intent to
revoke approval of a certification? The department of rev-
enue may deny or revoke the approval of a system's certifica-
tion and you may appeal this final determination. The appeal
provisions under Part VIII of this rule apply here.

(303) How often do I apply to the light and power
business? You must annually apply by August 1st of each
year to the light and power business serving the location of
your renewable energy system. The incentive payment
applied for covers the production of electricity by the system
between July 1st and June 30th of each prior fiscal year.

(304) What about the application to the light and
power business? The department of revenue has two appli-
cation forms for use by customers when applying for the
incentive payment with their light and power business. These
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applications found at the department of revenue's web site at
((www-derwa-gev)) dor.wa.gov, are entitled:

* Community Solar Project Renewable Energy System
Cost Recovery Annual Incentive Payment Application; and

* Renewable Energy System Cost Recovery Annual
Incentive Payment Application.

However, individual light and power businesses may
create their own forms or use the department of revenue's
form in conjunction with their additional addendums.

(a) Information required on the application to the
light and power business. The application must include, but
is not limited to, the following information:

(1) The name and address of the applicant and location of
the renewable energy system:

(A) If the applicant is an administrator of a community
solar project, the application must also include the current
name and address of each of the participants in the commu-
nity solar project.

(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the application
must also include the current name and address of each mem-
ber of the company that is a participant in the community
solar project.

(C) If the applicant is the utility involved with a utility-
owned community solar project that is acting as an adminis-
trator, the application must also include the current name and
address of each customer-ratepayer participating in the com-
munity solar project.

(ii) The applicant's tax registration number;

(iii) The date of the notification from the department of
revenue stating that the renewable energy system is eligible
for the incentives under this ((seetien)) rule;

(iv) A statement of the amount of gross kilowatt-hours
generated by the renewable energy system in the prior fiscal
year; and

(v) A statement that the applicant understands that this
information is provided to the department of revenue in
determining whether the light and power business correctly
calculates its credit allowed for customer incentive payments
and that the statements are true, complete, and correct to the
best of applicant's knowledge and belief under penalty of per-
jury.
(b) Light and power business response. Within sixty
days of receipt of the incentive payment application the light
and power business serving the location of the system must
notify the applicant in writing whether the incentive payment
will be authorized or denied.

(i) The light and power business may consult with the
climate and rural energy development center (also known as
the Washington State University extension energy program)
to receive technical advice regarding this incentive payment
program.

(i1) Incentive payment applications and the information
contained therein are subject to disclosure under RCW
82.32.330 (3)(1).

(c) Light and power business may verify whether
your renewable energy system's generated electricity can
be transformed or transmitted for entry into or operation
in parallel with the electricity transmission and distribu-
tion systems. If your light and power business finds your
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renewable energy system's generated electricity cannot be
transformed or transmitted for entry into or operation in par-
allel with the electricity transmission and distribution sys-
tems, then the determination by the light and power business
will be controlling. The fact that the system has received a
certification for this incentive program has no impact on this
determination.

(305) What are the procedures an applicant and their
light and power business follow in setting up incentive
payments? This ((seetien)) rule first discusses procedures an
applicant follows when requesting that the light and power
businesses set up an applicant's incentive payments and then
discusses the procedures the light and power business fol-
lows.

(a) Steps an applicant must take if the light and
power business is voluntarily participating in the incen-
tive program include, but are not limited to:

» Submitting an application to the light and power busi-
ness that serves the property where the renewable energy sys-
tem is located;

* Submitting to the light and power business proof that
the applicant's renewable energy system certification was
approved by the department of revenue for the incentive pay-
ment program;

* Submitting to the light and power business a copy of
the approved certification and letter from the department of
revenue; and

« Signing an agreement that the light and power business
will provide to the applicant.

(b) Steps the applicant's local light and power busi-
ness must take if it is voluntarily participating in the
incentive program include, but are not limited to:

* Measure the system's annual gross production by the
light and power business' standard operating procedure;

* Processing the annual incentive payment;

* Notifying the applicant within sixty days whether the
incentive payment is authorized or denied;

* Calculating annual incentive payments based on the
system's measured annual gross production; and

* Paying the applicant's incentive payment on or before
December 15th.

The light and power business may pay the applicant's
incentive payment by either sending a check or crediting the
applicant's account. However, if the applicant is a net gener-
ator, that applicant must be paid by check.

(306) How may the procedures differ when dealing
with a utility-owned solar energy system? A utility-owned
community solar project is voluntarily funded by ratepayers
of the specific utility offering the program. A utility for pur-
poses of this incentive program is a specific type of light and
power business, electric cooperative, or mutual corporation
that provides retail electric service to customers. A light and
power business, electric cooperative, or mutual corporation
that generates electricity but only sells power to wholesale
customers does not qualify as a utility for this incentive pro-
gram. Only customer-ratepayers of that utility may partici-
pate in the program. In exchange for a customer's support, the
utility gives contributors a payment or credit on their utility
bills for the value of the electricity produced by the project. It
is important that the customer-ratepayers realize when con-
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tributing to this program, they are in effect investing in the
utility to receive a stated "value." This value is defined in the
agreement between the customer-ratepayers and the utility
and this agreement is a contract. Customer-ratepayers need to
protect their interest in this investment the same as a person
would in any other investment.

(307) What is the formal agreement between the
applicant and the light and power business? The formal
agreement between the applicant and the light and power
business serving the property governs the relationship
between the parties. This document may:

 Contain the necessary safety requirements and inter-
connection standards;

» Allow the light and power business the contractual
right to review the applicant's substantiation documents for
four years, upon five working days' notice;

* Allow the light and power business the contractual
right to assess against the applicant, with interest, for any
overpayment of incentive payments;

* Delineate any extra metering costs for an electric pro-
duction meter to be installed on the applicant's property;

* Contain a statement allowing the department of reve-
nue to send proof of the applicant's system certification elec-
tronically to applicant's light and power business, which will
include the applicant's department of revenue taxpayer's
identification number;

* Contain other information required by the light and
power business to effectuate and properly process the appli-
cant's incentive payment; and

* In the case of a utility-owned solar energy system, con-
tain a detailed description of the "value" the customer-rate-
payer will receive in consideration of the financial support
given to the utility.

PART IV - GENERAL PROVISIONS

(401) Is there a time limitation of when incentive pay-
ment may be made for a system's generated electricity?
Yes, incentive payments may only be made for kilowatt-
hours generated on or after July 1, 2005, through June 30,
2020. The right to earn tax credits under this ((seetion)) rule
expires June 30, 2020. Credits may not be claimed after June
30, 2021.

(402) Who must own the property on which the
renewable energy system is located to qualify for incen-
tive payments? The answer depends on whether the renew-
able energy system is singly owned or community owned.

(a) Single-owned systems, meaning systems owned by
individuals, businesses, and a local governmental entity that
is not in the light and power business, must be located on
property owned by the same person that owns the system.
Thus, single-owned systems must have a unity of ownership
between the owned property on which the system is located
and the owned system.

(b) There are three types of community solar projects
that have different property ownership requirements.

* The standard community solar project described by
RCW 82.16.110 (2)(a)(i) and the company-owned commu-
nity solar project described in RCW 82.16.110 (2)(a)(iii)
require that the hosting local governmental entity own the
property on which the system is located in fee simple. A solar
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energy system located on property owned in fee simple by a
cooperating local governmental entity that is owned by local
individuals, households, nonprofit organizations, nonutility
businesses or companies will qualify for the incentive pro-
gram.

* The utility-owned community solar project described
in RCW 82.16.110 (2)(a)(ii) requires that the utility either
own or lease the property on which the system is located.

(403) Must the renewable energy system be owned or
can it be leased? The renewable energy system must be
owned by the customer receiving the incentive payments
from a single-owned system's generated electricity or by the
community solar project's company, utility owner, or local
owners receiving the incentive payments from a community-
owned system's generated electricity. Leasing a renewable
energy system does not constitute ownership.

(404) May the purchase of the renewable energy sys-
tem be financed? Yes, the purchase of a renewable energy
system through financing that uses standard practices of the
lending industry will not disqualify the owner from participa-
tion in this incentive program.

(405) Must you keep records regarding your incen-
tive payments? Applicants receiving incentive payments
must keep and preserve, for a period of five years, suitable
records as may be necessary to determine the amount of
incentive applied for and received.

(a) Examination of records. Such records must be open
for examination at any time upon notice by the light and
power business that made the payment or by the department
of revenue.

(b) Overpayment. If upon examination of any records
or from other information obtained by the light and power
business or department of revenue it appears that an incentive
has been paid in an amount that exceeds the correct amount
of incentive payable, the light and power business may assess
against the person the amount found to have been paid in
excess of the correct amount of the incentive payment. Inter-
est will be added to that amount in the manner that the depart-
ment of revenue assesses interest upon delinquent tax under
RCW 82.32.050.

(¢) Underpayment. If it appears that the amount of
incentive paid is less than the correct amount of incentive
payable, the light and power business may authorize addi-
tional payment.

(406) Do condominiums or community solar projects
need more than one meter? No, the requirement of measur-
ing the kilowatt hours of customer-generated electricity for
computing the incentive payments only requires one meter
for the renewable energy system, not one meter for each
owner, in the case of a condominium, or each applicant, in the
case of a community solar project. Thus for example, in the
case of a renewable energy system on a condominium with
multiple owners, while such a system would not qualify as a
community solar project, only one meter is needed to mea-
sure the system's gross generation and then each owner's
share can be calculated by using each owner's percentage of
ownership in the condominium building on which the system
is located. With regard to a community solar project, only one
meter is needed to measure the system's gross generation and
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each applicant's share in the project can be calculated by each
applicant's interest in the project.

(407) When community solar projects are located on
the same property, how do you determine whether their
systems are one combined system or separate systems for
determining the seventy-five kilowatts limitation? In
determining whether a community solar project's system is
capable of generating more than seventy-five kilowatts of
electricity when more than one community solar project is
located on one property, the department of revenue will treat
each project's system as separate from the other projects if
there are:

* Separate meters;

* Separate inverters;

» Separate certification documents submitted to the
department of revenue; and

* Separate owners in each community solar project,
except for utility-owned systems that are voluntarily funded
by the utility's ratepayers, which must have a majority of dif-
ferent ratepayers funding each system.

(408) Are the renewable energy system's environ-
mental attributes transferred? The environmental attri-
butes of the renewable energy system belong to the applicant,
and do not transfer to the state or the light and power business
upon receipt of the investment cost recovery incentive. RCW
82.16.120(8). An environmental attribute is often designated
as a renewable energy credit and gives the holder of the credit
the benefits from the generation of the new power from a
renewable source. In the case of utility-owned community
solar system, the utility involved owns the environmental
attributes of the renewable energy system.

PART V - COMPUTATION OF THE AMOUNT OF THE INCEN-
TIVE PAYMENT

(501) How is an incentive payment computed? The
computation for the incentive payment involves a base rate
that is multiplied by an economic development factor deter-
mined by the amount of the system's manufacture in Wash-
ington state to determine the incentive payment rate. The
incentive payment rate is then multiplied by the system's
gross kilowatt-hours generated to determine the incentive
payment.

(a) Determining the base rate. The first step in comput-
ing the incentive payment is to determine the correct base rate
to apply, specifically:

* Fifteen cents per economic development kilowatt-hour;
or

* Thirty cents per economic development kilowatt-hour
for community solar projects.

If requests for incentive payments exceed the amount of
funds available for credit to the participating light and power
business, the incentive payments must be reduced propor-
tionately.

(b) Economic development factors. For the purposes of
this computation, the base rate paid for the investment cost
recovery incentive may be multiplied by the following eco-
nomic development factors:

(i) For customer-generated electricity produced using
solar modules or stirling converters manufactured in Wash-
ington state, two and four-tenths;
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(i1) For customer-generated electricity produced using a
solar or a wind generator equipped with an inverter manufac-
tured in Washington state, one and two-tenths;

(iii) For customer-generated electricity produced using
an anaerobic digester, or by other solar equipment, or using a
wind generator equipped with blades manufactured in Wash-
ington state, one; and

(iv) For all other customer-generated electricity pro-
duced by wind, eight-tenths.

(c) What if a renewable energy system has both a
module and inverter manufactured in Washington state,
both a stirling converter and inverter manufactured in
Washington state, or both blades and inverter manufac-
tured in Washington state? In these three situations the
above-described economic development factors are added
together. For example, if your system is solar and has both
solar modules and an inverter manufactured in Washington
state, you would compute your incentive payment by using
the factor three and six-tenths (3.6) (computed 2.4 plus 1.2).
Therefore, you would multiply either the fifteen cent or thirty
cent base rate by three and six-tenths (3.6) to get your incen-
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tive payment rate and then multiple this by the gross kilowatt-
hours generated to get the incentive payment amount. The
incentive payment is calculated the same in a situation
involving a solar stirling converter and inverter, resulting in a
combined factor of three and six-tenths (3.6) (computed 2.4
plus 1.2). However, if your wind generator has both blades
and an inverter manufactured in Washington state you would
multiply the fifteen cent base rate by two and two-tenths (2.2)
(computed 1.0 plus 1.2) to calculate your incentive payment
rate and then multiply this by the kilowatt-hours generated
for the incentive payment amount.

(d) Tables for use in computation. The following tables
describe the computation of the incentive payment using the
appropriate base rate and then multiplying it by the applica-
ble economic development factors to determine the incentive
payment rate. The incentive payment rate is then multiplied
by the gross kilowatt-hours generated. The actual incentive
payment you receive must be computed using your renew-
able energy system's actual measured gross electric kilowatt-
hours generated.

Annual Incentive Payment Calculation Table for Noncommunity Projects

Customer-generated
power applicable factors

Base rate (0.15) multiplied
by applicable factor equals
incentive payment rate

Incentive payment amount
equals incentive payment
rate multiplied by
kilowatt-hours generated

Gross kilowatt-hours
generated

Solar modules or solar stirling $0.36
converters manufactured in
Washington state

Factor: 2.4 (two and four-tenths)

Solar or wind generating equip- $0.18
ment with an inverter manufac-
tured in Washington state

Factor: 1.2 (one and two-tenths)

Anaerobic digester or other solar $0.15
equipment or wind generator
equipped with blades manufac-
tured in Washington state

Factor: 1.0 (one)

All other electricity produced by $0.12
wind

Factor: 0.8 (eight-tenths)

Both solar modules and inverters $0.54
manufactured in Washington
state.

Factor: (2.4 +1.2)=3.6

Wind generator equipment with $0.33
both blades and inverter manu-
factured in Washington state.

Factor: (1.0 +1.2)=2.2
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Annual Incentive Payment Calculation Table for Community Solar Projects

Customer-generated
power applicable factors

Base rate (0.30) multiplied
by applicable factor equals
incentive payment rate

Gross kilowatt-hours
generated

Incentive payment amount
equals incentive payment
rate multiplied by
kilowatt-hours generated

Solar modules or solar stirling $0.72
converters manufactured in
Washington state

Factor: 2.4 (two and four-tenths)

Solar equipment with an inverter $0.36
manufactured in Washington
state

Factor: 1.2 (one and two-tenths)

Other solar equipment $0.30

Factor: 1.0 (one)

Both solar modules and inverters $1.08
manufactured in Washington
state.

Factor: (2.4+1.2)=3.6

(e) Examples to illustrate how incentive payments are
calculated. Assume for the following ten examples that the
renewable energy system involved generates 2,500 kilowatt-
hours.

(1) If a noncommunity solar energy system has a module
or solar stirling converter manufactured in Washington state
combined with an inverter manufactured out-of-state the
computation would be as follows: (0.15 x 2.4) x 2,500 =
$900.00.

(ii) If a noncommunity solar energy system has an out-
of-state module or solar stirling converter combined with an
inverter manufactured in Washington state the computation
would be as follows: (0.15 x 1.2) x 2,500 = $450.00.

(iii) If a noncommunity solar energy system has modules
or solar stirling converters manufactured in Washington state
combined with an inverter manufactured in Washington state
the computation would be as follows: (0.15 x (2.4 + 1.2)) x
2,500 = $1,350.00.

(iv) If wind generator equipment has out-of-state blades
combined with an inverter manufactured in Washington state
the computation would be as follows: (0.15 x 1.2) x 2,500 =
$450.00.

(v) If wind generator equipment has blades manufac-
tured in Washington state combined with an out-of-state
inverter the computation would be as follows: (0.15 x 1.0) x
2,500 = $375.00.

(vi) If wind generator equipment has both blades and an
inverter manufactured in Washington state the computation
would be as follows: (0.15 x (1.0 + 1.2)) x 2,500 = $825.00.

(vii) If wind generator equipment has both out-of-state
blades and an out-of-state inverter the computation would be
as follows: (0.15 x 0.8) x 2,500 = $300.00.

(viii) If a community solar energy system has modules or
a solar stirling converter manufactured in Washington state
combined with an out-of-state inverter the computation
would be as follows: (0.30 x 2.4) x 2,500 = $1,800.00.

(ix) If a community solar energy system has out-of-state
modules or solar stirling converters combined with an
inverter manufactured in Washington state the computation
would be as follows: (0.30 x 1.2) x 2,500 = $900.00.

(x) If a community solar energy system has both mod-
ules or solar stirling converters manufactured in Washington
state combined with an inverter manufactured in Washington
state the computation would be as follows: (0.30 x (2.4 +
1.2)) x 2,500 = $2,700.00.

(502) Is there an annual limit on an incentive pay-
ment to one payee? There is an annual limit on an incentive
payment.

(a) Applicant limit. No individual, household, business,
or local governmental entity is eligible for incentive pay-
ments of more than five thousand dollars per year. If two or
more individuals are living together in one household with
one customer account with the light and power business these
individuals are in one household and though they may each
individually participate in this program these same individu-
als living together in one household will only receive one five
thousand dollar annual limit.

(b) Community solar projects.

* Each owner or member of a company in a community
solar project located on a cooperating local government's
property is eligible for an incentive payment, not to exceed
five thousand dollars per year, based on their ownership
share.

* Each ratepayer in a utility-owned community solar
project is eligible for an incentive payment, not to exceed five
thousand dollars per year, in proportion to their contribution
resulting in their share of the value of electricity generated.

* Eligible participants of a community solar project that
are business entities, such as a limited liability company or a
corporation, will be analyzed for purposes of the five thou-
sand dollar annual limit by looking through the business
entity to the members or stockholders that own the business
entity and combining the owners' interests from all eligible
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systems under this incentive program when determining
whether any of the individual owners exceed their five thou-
sand dollar annual limit.

PART VI - MANUFACTURED IN WASHINGTON STATE

(601) What constitutes manufactured in Washing-
ton?

(a) For a solar inverter, solar module, stirling converter,
or wind blade to qualify as manufactured in Washington
state, the manufactured component must meet these defini-
tions.

* "Solar inverter" means the device used to convert direct
current to alternating current in a solar energy system.

* "Solar module" means the smallest nondivisible self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output. The lamination of the modules must occur in Wash-
ington state.

« "Stirling converter" means a device that produces elec-
tricity by converting heat from a solar source utilizing a stir-
ling engine.

* "Wind blade" is the portion of the rotor component of
wind generator equipment that converts wind energy to low
speed rotational energy.

(b) Is combining products manufacturing? When deter-
mining whether an inverter, module, stirling converter, or
blades are manufactured in Washington the department of
revenue considers various factors in determining if a person
combining various items into a single package is engaged in
a manufacturing activity. Any single one of the following
factors is not considered conclusive evidence of a manufac-
turing activity:

(1) The ingredients are purchased from various suppliers;

(1) The person combining the ingredients attaches his or
her own label to the resulting product;

(iii) The ingredients are purchased in bulk and broken
down to smaller sizes;

(iv) The combined product is marketed at a substantially
different value from the selling price of the individual com-
ponents; and

(v) The person combining the items does not sell the
individual items except within the package.

(602) How can an applicant determine the system's
level of manufacture in Washington state? The manufac-
turer must request approval from the department of revenue
of its certification that the manufacturer's product, such as an
inverter, module, stirling converter, or wind blade qualifies as
made in Washington state. The manufacturer must supply the
department of revenue with a statement delineating the prod-
uct's level of manufacture in Washington state, signed under
penalty of perjury.

(a) Field visit to view manufacturing process. The
department of revenue will perform a field visit to view the
manufacturing process for the product, which may also
include, but is not limited to:

* An inspection of the process by an engineer or other
technical expert;

* Testing and evaluation of a product pulled off the pro-
duction line;

Expedited

Washington State Register, Issue 16-07

* Review of purchase invoices to verify the vendor
sources for the parts used in the manufacturing of the prod-
uct;

* Inspection of the production line; and

* Requests for clarification concerning questions, if any,
discovered during the inspection.

(b) Approval or disapproval of manufacturer's certi-
fication. The department of revenue will issue a written
approval or disapproval of the manufacturer's certification of
a product qualifying as made in Washington state.

(c) Manufacturer's statement. This manufacturer's
statement must be specific as to what processes were carried
out in Washington state to qualify the product for one or more
of the multiplying economic development factors discussed
in subsection (14) of this ((seetior)) rule. The manufacturer
can request an approval of its certification from the depart-
ment of revenue at its web address: ((httpder-wa-gov))
dor.wa.gov.

(d) Penalty of perjury. The manufacturer's statement
must be under penalty of perjury and specifically state that
the manufacturer understands that the department of revenue
will use the statement in deciding whether customer incentive
payments and corresponding tax credits are allowed under
the renewable energy system cost recovery incentive pay-
ment program.

(e) Inspection of product's manufacturing process.
The department of revenue reserves the right to perform an
inspection of the manufacturing processes for each product,
such as an inverter, module, wind blade, or solar stirling con-
verter, that has been previously certified as manufactured in
Washington state. This is to verify that the product continues
to qualify as manufactured in Washington state. This inspec-
tion will not occur more than once a year and will include a
field visit as described in (a) of this subsection.

(f) Document retention. The applicant must retain this
documentation for five years after the receipt of applicant's
last incentive payment from the light and power business.

(g) Denial or revocation of approval of certification.
The department of revenue may revoke the approval of certi-
fication that a product, such as an inverter, module, stirling
converter, or wind blade is "made in Washington state" when
it finds that the product does not qualify for certification as
manufactured in Washington state.

The appeal provisions under Part VIII of this rule apply
here.

(603) What about guidelines and standards for man-
ufactured in Washington? The climate and rural energy
development center at the Washington State University
energy program may establish guidelines and standards for
technologies that are identified as Washington manufactured
and therefore most beneficial to the state's environment.

PART VII - TAX ISSUES REGARDING RENEWABLE ENERGY
INCENTIVE PROGRAM

(701) Does the department of revenue consider the
incentive payment gross income subject to Washington
state taxation? The answer will depend on whether the elec-
tricity is generated by a singly owned system or a community
solar system.
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(a) Are singly owned renewable energy systems sub-
ject to the B&O tax? No. The incentive payments for the
electricity generated by the singly owned systems are not tax-
able. This is because that person is not engaged in an activity
with the object of gain, benefit, or advantage. All the electric-
ity generated by the system is consumed by the system's
owner on that person's own property. This is an energy con-
servation activity involving that person's own property.

(b) Do incentive payments received for the electricity
generated by a community solar project's system consti-
tute gross income subject to the business and occupation
tax? Yes. The incentive payments for the electricity gener-
ated by the nonutility community solar systems are taxable.
Nonutility community solar projects are engaged in a busi-
ness activity because the project involves the object of gain,
benefit, or advantage to the project's owners. The energy gen-
erated by the solar system is not consumed by the system
owner at its property, but is instead purchased and consumed
by the system's host at the host's property. The sole benefit to
the system's owners is the income from the electricity gener-
ated. Therefore, all incentive payments received for the elec-
tricity generated by a community solar project's system con-
stitute gross income subject to tax.

(702) When must a nonutility community solar proj-
ect register and file a return with the department? A
nonutility community solar project receiving incentive pay-
ments under the incentive program will need to register with
the department of revenue unless its annual gross income is
below the exemption amount for requiring registration. WAC
458-20-101(2) explains that a business whose gross income
from all business activities is under the annual exemption
amount is not required to register, so long as other require-
ments are met.

(703) If a community solar project has gross income
above the annual exclusion amount and is required to
register, does it then owe tax? Even some community solar
projects that receive gross income above the annual exclusion
amount or are otherwise required to register with the depart-
ment may still not owe any tax. This is because of the small
business credit provided by RCW 82.04.4451 that applies to
the business and occupation tax. Consequently, many smaller
community solar projects may be able to apply the small
business tax credit to offset their business and occupation tax
liability.

(704) If I owe business and occupation tax after
applying the small business credit, what is the tax cate-
gory? If there is gross income in excess of the small business
credit, the category under the business and occupation tax
would be "service and other."

(705) What other payments received by a nonutility
community solar project are gross income possibly sub-
ject to tax? The payments from sales of electricity to the
hosting local governmental entity that a nonutility commu-
nity solar project receives for the consumption by the hosting
local governmental entity of the electricity generated by the
community-solar system is gross income to the community
solar project. The amount of the gross income from the host's
consumption of the system's generated electricity is the value
of that electricity. This is the contractually agreed value
between the parties or the equivalent retail value generally
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charged by the light and power business serving the property.
This gross income is subject to the public utility tax since it is
income from a system for the generation of electrical energy.
RCW 82.16.010 and 82.16.020. However, the public utility
tax has an exemption amount described at RCW 82.16.040
that may apply.

(706) Are the fees paid by members of the company in
a company-owned community solar project subject to
state taxation? Yes, administrative fees that the company in
a company-owned community solar project charges its mem-
bers is gross income for the company. This gross income is
subject to business and occupation tax under the "service and
other" category.

(707) Are the sale of renewable energy credits subject
to state tax? Yes, the sale of renewable energy credits consti-
tute gross income subject to tax.

(a) If the renewable energy credits created by the com-
munity solar system are sold together with the electricity gen-
erated by the system, then both the electricity and renewable
energy credits will be subject to public utility tax.

(b) However, if the sale of the renewable energy credits
and system's generated electricity are sold and priced sepa-
rately, then the renewable energy credits will be subject to the
business and occupation tax under the "service and other"
category and the generated electricity will be subject to pub-
lic utility tax.

(708) Is a nonutility community solar project subject
to the leasehold excise tax? Yes. The use of the local gov-
ernment's property that is hosting the community solar sys-
tem is subject to leasehold excise tax, which is measured by
the contract rent. This is because there is a private lease of
publicly owned real property. Leasehold excise tax is in licu
of the property tax. Leasehold excise tax is measured by the
maximum attainable contract rent received by the lessor paid
for use of the public property. Contract rent is the amount of
consideration due as payment for the leasehold interest. Con-
sideration does not have to be in the form of cash. RCW
82.29A.020 and 82.29A.030.

(709) What is the relationship between the depart-
ment of revenue and the light and power business under
this program? The department of revenue is not regulating
light and power businesses; it is only administering a tax
credit program relating to the public utility tax. Therefore, for
purposes of this incentive payment program, the department
of revenue will generally focus its audit of light and power
businesses to include, but not be limited to, whether:

* Claimed credit amount equals the amount of the total
incentive payments made during the fiscal year;

 Each individual incentive payment is properly calcu-
lated;

* Payment to each applicant or participant in a commu-
nity solar project is proportionally reduced by an equal per-
centage if the limit of total allowed credits is reached;

* Applicant payments are based on measured gross pro-
duction of the renewable energy systems; and

* The credit and incentive payment limitations have not
been exceeded.

(710) Is the light and power business allowed a tax
credit for the amount of incentive payments made during
the year? A light and power business will be allowed a credit
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against its public utility taxes in an amount equal to incentive
payments made to its customers or participants in a nonutility
community solar project in any fiscal year under RCW
82.16.120. The following restrictions apply:

* The credit must be taken in a form and manner as
required by the department of revenue.

* The credit for the fiscal year may not exceed one-half
percent of the light and power business' taxable power sales
due under RCW 82.16.120 (1)(b) or one hundred thousand
dollars, whichever is greater.

* Incentive payments to applicants in a utility-owned
community solar project as defined in RCW 82.16.110
(2)(a)(ii) may only account for up to twenty-five percent of
the total allowable credit. This means that the amount of the
light and power business's credit on its public utility tax made
on production from all utility-owned community solar proj-
ects in total may not exceed twenty-five percent of the fiscal
year limitation of one-half percent of the light and power
business's taxable power sales due under RCW 82.16.020
(1)(b) or one hundred thousand dollars, whichever is greater.
Thus, for example, if a light and power business's taxable
power sales are six million dollars, the maximum available
credit is one hundred thousand dollars, which is greater than
one-half percent of the six million dollar taxable power sales.
Of that one hundred thousand dollar credit limit, the maxi-
mum amount of incentive payments to applicants in a utility-
owned solar project is twenty-five thousand dollars.

* Incentive payments to participants in a company-
owned community solar project as defined in RCW 82.16.-
110 (2)(a)(iii) may only account for up to five percent of the
total allowable credit. This means that the amount of the light
and power business's credit on its public utility tax made on
production from all company-owned community solar proj-
ects in total may not exceed five percent of the fiscal year
limitation of one-half percent of the light and power busi-
ness's taxable power sales due under RCW 82.16.020 (1)(b)
or one hundred thousand dollars, whichever is greater. Thus,
for example, if a light and power business has thirty million
dollars in taxable power sales, the maximum total tax credit
available to the light and power business is one hundred fifty
thousand dollars. Of this one hundred fifty thousand dollar
credit limit, the maximum tax credit that the light and power
business can claim relative to incentive payments to partici-
pants in a company-owned community solar project is seven
thousand five hundred dollars. Alternatively, the maximum
tax credit that the light and power business can claim relative
to incentive payments to applicants in a utility-owned solar
project is thirty-seven thousand five hundred dollars.

Computation examples. The following table provides:

Maximum
amount of tax Maximum
credit amount of tax
Maximum tax available for credit available
credit (greater incentive for incentive pay-

Taxable of .5% of total payments in a ments in a com-
power salesby | taxable power utility-owned pany-owned
the light and sales or community community
power business $100,000) solar project solar project
$5,000,000 $100,000 $25,000 $5,000
$50,000,000 $250,000 $62,500 $12,500
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Maximum
amount of tax Maximum
credit amount of tax
Maximum tax available for credit available
credit (greater incentive for incentive pay-

Taxable of .5% of total payments in a ments in a com-
power salesby | taxable power utility-owned pany-owned
the light and sales or community community
power business $100,000) solar project solar project
$500,000,000 $2,500,000 $625,000 $125,000

* The credit may not exceed the tax that would otherwise
be due under the public utility tax described in chapter 82.16
RCW. Refunds will not be granted in the place of credits.

* Expenditures not used to earn a credit in one fiscal year
may not be used to earn a credit in subsequent years.

(711) What if a light and power business claims an
incentive payment in excess of the correct amount? For
any light and power business that has claimed credit for
amounts that exceed the correct amount of the incentive pay-
able under RCW 82.16.120, the amount of tax against which
credit was claimed for the excess payments will be immedi-
ately due and payable.

* The department of revenue will assess interest but not
penalties on the taxes against which the credit was claimed.

* Interest will be assessed at the rate provided for delin-
quent excise taxes under chapter 82.32 RCW, retroactively to
the date the credit was claimed, and will accrue until the taxes
against which the credit was claimed are repaid.

PART VIII - APPEALS RIGHTS

(801) What are the appeal rights under the renewable
energy incentive payment program? There are four differ-
ent types of actions that could result in a right to an appeal.
The four types of actions are the department of revenue:

* Denying a system's certification;

* Revoking a system's certification;

* Denying a manufacturer's certification of a product
qualifying as made in Washington state; and

» Revoking a manufacturer's certification of a product
qualifying as made in Washington state.

(a) Same appeal procedures for all four types of
action. The denial or revocation of a certification, described
above, are all subject to the same appeal procedures
described below. All the appeals involving this renewable
energy incentive program are conducted as formal adjudica-
tive proceedings under RCW 34.05.413 through 34.05.476
and chapter 10-08 WAC.

(b) File your appeal petition within thirty days of
receiving notice of the department's action. If you want to
contest the department's action, you must file a timely appeal
petition within thirty days of service of the notice of the
agency action. RCW 34.05.010(19) defines "service" and
includes both service by mail and personal service.

The notice issued by the department will provide you
with an explanation of the department's reasons for the denial
or revocation and advise you how you may appeal the deci-
sion if you disagree. The department's action will be final
unless you file an appeal petition with the department within
thirty days of service of the notice of the department's action.
A form that may be used for contesting the action by the
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department is available from the department on its web site at
((httpHder-wa-gevrentitled)) dor.wa.gov, titled: Appeal Peti-
tion.

(802) Presiding officer - Final order - Review. For
both a denial of an application for certification and a notice of
intent to revoke a previously approved certification, the pre-
siding officer of a formal adjudicative proceeding will be the
director, department of revenue, or such person as the direc-
tor may designate. The presiding officer, whether the director
of the department of revenue or such person as the director
has designated, will make the final decision and will enter a
final order as provided in RCW 34.05.461 (1)(b).

(803) Petitions for reconsideration. RCW 34.05.470
governs petitions for reconsideration and provides petitions
for reconsideration must be addressed to or delivered to the
presiding officer at the address provided in the final order.
The petition for reconsideration must be filed and served as
required by WAC 10-08-110.

(804) Judicial review. Judicial review of the final order
of the presiding officer is governed by RCW 34.05.510
through 34.05.598.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 458-20-102A Resale certificates.

WAC 458-20-242A Pollution control exemption and/or
credits for single purpose facilities
added to existing production plants to
meet pollution control requirements
and which are separately identifiable
equipment principally for pollution
control.

WSR 16-07-081
EXPEDITED RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2016-03—Filed March 17, 2016,
2:20 p.m.]

Title of Rule and Other Identifying Information: Techni-
cal changes to producer continuing education rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Bianca Stoner, Office of
Insurance Commissioner (OIC), P.O. Box 40260, Olympia,
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WA 98504-0260, e-mail rulescoordinator@oic.wa.gov,
AND RECEIVED BY May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: In 2015, OIC
updated several sections of chapter 284-17 WAC regarding
producer continuing education. The agency amended over
twenty existing sections, added seven new sections and
repealed three sections.

OIC now plans to repeal WAC 284-17-310, because one
of the new sections (WAC 284-17-303) contains information
similar to the information in WAC 284-17-310.

In addition, the agency plans to put the words "Webinar
courses" in WAC 284-17-278 (2)(b) in bold to match the
bolded words in 284-17-278 [(2)](a) and (¢).

Reasons Supporting Proposal: Minor technical changes.

Statutory Authority for Adoption: RCW 48.02.060,
48.17.005, and 48.17.150(1).

Statute Being Implemented: RCW 48.17.005, 48.17.150
(1).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Bianca Stoner, P.O. Box 40260, Olympia, WA 98504-0260,
(360) 725-7041; Implementation: John Hamje, P.O. Box
40255, Olympia, WA 98504-0255, (360) 725-7262; and
Enforcement: AnnaLisa Gellerman, P.O. Box 40255, Olym-
pia, WA 98504-0255, (360) 725-7050.

March 17, 2016
Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending WSR 15-13-061,
filed 6/10/15, effective 7/11/15)

WAC 284-17-278 Approval of an insurance continu-
ing education course. (1) An application for approval of a
continuing insurance education course or a new instruction
method of a previously approved course must be submitted
electronically or via e-mail to the commissioner's education
mailbox no fewer than twenty days prior to the first date the
course is offered for credit.

(a) If the continuing education provider does not know
the first date the course will be offered at the time the pro-
vider submits the application, then if the commissioner
approves the course, the provider cannot offer the course
until twenty days after the commissioner receives the course
application;

(b) The provider can advertise a course after the approval
date, but cannot offer the course until the effective date;

(c) The commissioner will not process a new course
application submitted by a provider until after the commis-
sioner has sent the provider's continuing education course
renewal notice. The provider must immediately submit the
continuing education course renewal request for processing.
After the commissioner processes the provider's course
renewal request, the commissioner will continue reviewing
the provider's new course application.
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(2) The request must include all of the following, as
applicable:

(a) Classroom courses:

(i) Completed request for course and credit approval
form or the National Association of Insurance Commission-
ers Uniform Continuing Education Reciprocity Course filing
form;

(i1) Detailed course outline, including a list of topics that
the continuing education provider will cover and an estimate
of the amount of time the provider will spend on each topic.
The commissioner will not accept video presentation slides in
lieu of the detailed course outline;

(iii) Biography or resume of instructor(s); and

(iv) Sample of the attendance register form that the pro-
vider will use.

(b) ((Webinarcourses:)) Webinar courses:

(1) Completed request for course and credit approval
form or the National Association of Insurance Commission-
ers Uniform Continuing Education Reciprocity Course filing
form,;

(i1) Detailed course outline, including a list of topics that
the provider will cover and an estimate of the amount of time
the provider will spend on each topic. The commissioner will
not accept video presentation slides in lieu of the detailed
course outline;

(iii) Biography or resume of instructor(s);

(iv) Polling questions or verification codes, including
two for each credit hour of the course;

(v) Description of the process for monitoring and verify-
ing attendance; and

(vi) Sample of the document the provider will use to
record each attendee's attendance and participation.

(c) Self-study courses:

(1) Completed request for course and credit approval
form or the National Association of Insurance Commission-
ers Uniform Continuing Education Reciprocity Course filing
form,;

(i) Detailed course outline with word count for each
chapter, section or module; ((and))

(iii) If ethics content is included, a separate word count
for the ethics content;

(iv) Samples of the course reading material to assist the
commissioner in determining course difficulty level;

(v) Sample of video content, if included in the course. If
the course includes video exceeding fifty minutes and the
information is mandatory for completing the course, one
additional credit hour will be added to the course credit total;

(vi) Description of the verification process the provider
will use to confirm that the licensee has completed the course
study material before accessing the exam;

(vii) Resume of the course content developer showing
education and work experience related to the course subject
matter; and

(viii) Copy of the examination. All examination ques-
tions must be multiple choice.

(A) The provider must include a minimum of ten exam
questions for a one credit hour course, with an additional five
exam questions for each subsequent credit hour;

(B) To pass the exam, licensees must achieve a score of
seventy percent or higher;
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(C) If the licensee does not pass the first exam, the
licensee must take a second exam that contains no more than
fifty percent of the same questions from the first exam. If the
licensee does not pass on the second attempt, the provider
must alternate the exams until the licensee passes the exam.

(3) To be eligible for approval, a course must have a
direct and specific application to insurance. A course about
ethics or about laws and regulations specific to insurance is
eligible. The subject matter should increase the producer's
technical knowledge of insurance principles, insurance cov-
erage, and insurance laws and regulations. The continuing
education provider is responsible for the accuracy of facts
and figures used in the course.

(4) The commissioner will not award credit for topics
such as personal improvement, general education, sales, mar-
keting, motivation, business management, time management,
leadership, supportive office skills, internet use, social media
use, automation, and other courses that are not directly and
specifically related to insurance.

(5) Insurance prelicensing education courses are not eli-
gible for approval for continuing insurance education credit.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 284-17-310  Content of a course advertisements.

WSR 16-07-118
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed March 22, 2016, 9:18 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-193 Interstate sales of tangible personal property,
provides guidance for nexus, sourcing and drop shipments
related to interstate sales of tangible personal property.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO David Hesford, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail DavidH@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend WAC 458-20-193 to recognize changes
to nexus standards effective September 1, 2015, due to chap-
ter 5, Part II, Laws of 2015 3rd sp. sess. These changes
include a new "click-through" nexus standard for remote sell-
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ers and a change to economic nexus from physical nexus for
most wholesale sellers.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: To recognize changes to
nexus standards in chapter 5, Part II, Laws of 2015 3rd sp.
sess.

Statutory Authority for Adoption: RCW 82.32.300,
82.01.060(2).

Statute Being Implemented: RCW 82.04.052, 82.04.067.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
David Hesford, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1586; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 22, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-15-023,
filed 7/7/15, effective 8/7/15)

WAC 458-20-193 Interstate sales of tangible per-
sonal property. (1) Introduction. (((a))) This rule explains
the application of the business and occupation (B&O) and
retail sales taxes to interstate sales of tangible personal prop-
erty. In general, Washington imposes its B&O and retail sales
taxes on sales of tangible personal property if the seller has
nexus with Washington and the sale occurs in Washington.

((8))) (a) The following rules may also be helpful:

(1) WAC 458-20-178 Use tax and the use of tangible per-
sonal property.

(i1) WAC 458-20-193C Imports and exports—Sales of
goods from or to persons in foreign countries.

(iii)) WAC 458-20-193D Transportation, communica-
tion, public utility activities, or other services in interstate or
foreign commerce.

(iv) WAC 458-20-221 Collection of use tax by retailers
and selling agents.

((fey Examples-ineludedin-thisrule)) (b) This rule con-
tains examples that identify a number of facts and then state a

conclusion((;-they)). These examples should be used only as
a general guide. The tax results of all situations must be deter-
mined after a review of all the facts and circumstances.

((())) (c) Use tax. This rule does not cover sales of
intangibles or services and does not address the use tax obli-
gation of a purchaser of goods in Washington (({see-WAC
458-20-178))) or the use tax collection obligation of out-of-
state sellers of goods to Washington customers when sellers
are not otherwise liable to collect and remit retail sales tax
(((see-WAEL458-20-221))). For information on payment or
collection responsibilities for use tax see WAC 458-20-178
and 458-20-221.

((¢e))) (d) Tangible personal property. For purposes of
this rule, the term "tangible personal property" means per-
sonal property that can be seen, weighed, measured, felt, or
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touched or that is in any other manner perceptible to the
senses, but does not include steam, electricity, or electrical
energy. It includes prewritten computer software (as such
term is defined in RCW 82.04.215) in tangible form. How-
ever, this rule does not address electronically delivered pre-
written computer software or remote access software.

(2) Organization of rule. This rule is divided into three
parts:

(a) Part I - Nexus standard for sales of tangible personal
property;

(b) Part I - Sourcing sales of tangible personal property;
and

(c) Part III - Drop shipment sales.

Part I - Nexus Standard for Sales of Tangible Personal
Property

(101) Introduction. Except as provided in this subsec-
tion (101)(a) of this rule, the nexus standard described here
((1sprovidedinr RCW-82:04-067(6)and)) is used to determine
whether a person who sells tangible personal property has
nexus with Washington for B&O and retail sales tax pur-
poses. ((Fheeconomienexusstandard-under REW-82-04-067

1) through (5) {as further deseribed in WAC 458201946

ther;))

(a) Application to wholesale sales. The nexus standard
described in this Part I, commonly referred to as the physical
presence nexus standard, applied to both retail and wholesale
sales for periods prior to September 1, 2015. Effective Sep-
tember 1, 2015, wholesale sales taxable under RCW 82.04.-
257 and 82.04.270 are subject to the economic nexus stan-
dard under RCW 82.04.067 (1) through (5), and not the phys-
ical presence nexus standard under RCW 82.04.067(6).
Retail sales and those wholesaling activities not taxable
under RCW 82.04.257 and 82.04.270 remain subject to the
physical presence nexus standard as of September 1, 2015.
For more information on how the economic nexus standard
applies to wholesaling activities, see WAC 458-20-19401.

(b) Public Law 86-272. Public Law 86-272 (15 U.S.C.
Sec. 381 et seq.) applies only to taxes on or measured by net
income. Washington's B&O tax is measured by gross
receipts. Consequently, Public Law 86-272 does not apply.

(102) Nexus. Except as provided in subsection (101)(a)
of this rule, a person who sells tangible personal property is
deemed to have nexus with Washington if the person has a
physical presence in this state, which need only be demon-
strably more than the slightest presence. RCW 82.04.067(6).

(a) Physical presence. A person is physically present in
this state if:

(1) The person has property in this state;

(i1) The person has one or more employees in this state;
((e9))

(iii) The person, either directly or through an agent or
other representative, engages in activities in this state that are
significantly associated with the person's ability to establish
or maintain a market for its products in Washington; or

(iv) The person is a remote seller as defined in RCW
82.08.052 and is unable to rebut the substantial nexus pre-
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sumption for remote sellers set out in RCW 82.04.067
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seller through such agreements exceeds ten thousand dollars

(6)(c)(i).

(b) Property. A person has property in this state if the
person owns, leases, or otherwise has a legal or beneficial
interest in real or personal property in Washington.

(c) Employees. A person has employees in this state if
the person is required to report its employees for Washington
unemployment insurance tax purposes, or the facts and cir-
cumstances otherwise indicate that the person has employees
in the state.

(d) In-state activities. Even if a person does not have
property or employees in Washington, the person is physi-
cally present in Washington when the person, either directly
or through an agent or other representative, engages in activ-
ities in this state that are significantly associated with the per-
son's ability to establish or maintain a market for its products
in Washington. It is immaterial that the activities that estab-
lish nexus are not significantly associated with a particular
sale into this state.

For purposes of this rule, the term "agent or other repre-
sentative" includes an employee, independent contractor,
commissioned sales representative, or other person acting
either at the direction of or on behalf of another.

A person performing the following nonexclusive list of
activities, directly or through an agent or other representative,
generally is performing activities that are significantly asso-
ciated with establishing or maintaining a market for a per-
son's products in this state:

(i) Soliciting sales of goods in Washington;

(i1) Installing, assembling, or repairing goods in Wash-
ington;

(iii) Constructing, installing, repairing, or maintaining
real property or tangible personal property in Washington;

(iv) Delivering products into Washington other than by
mail or common carrier;

(v) Having an exhibit at a trade show to maintain or
establish a market for one's products in the state (but not
merely attending a trade show);

(vi) An online seller having a brick-and-mortar store in
this state accepting returns on its behalf;

(vii) Performing activities designed to establish or main-
tain customer relationships including, but not limited to:

(A) Meeting with customers in Washington to gather or
provide product or marketing information, evaluate customer
needs, or generate goodwill; or

(B) Being available to provide services associated with
the product sold (such as warranty repairs, installation assis-
tance or guidance, and training on the use of the product), if
the availability of such services is referenced by the seller in
its marketing materials, communications, or other informa-
tion accessible to customers.

(¢) Remote sellers - Click-through nexus. Effective
September 1, 2015, a remote seller is presumed to have nexus
with Washington for purposes of the retail sales tax if the
remote seller enters into an agreement with a resident of this
state under which the resident, for a commission or other con-
sideration, refers potential customers to the remote seller,
whether by link on an internet web site or otherwise, but only
if the cumulative gross receipts from sales by the remote
seller to customers in this state who are referred to the remote
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during the preceding calendar year. For more information
related to the presumption and how to rebut the presumption,
see RCW 82.08.052 and 82.04.067.

(103) Effect of having nexus.

(a) Retail sales. A person ((seling)) that makes retail
sales of tangible personal property ((that)) and has nexus with
Washington is subject to B&O tax on that person's retail
((and-whelesale)) sales, and is responsible for collecting and
remitting retail sales tax on that person's sales of tangible per-
sonal property sourced to Washington, unless a specific
exemption applies.

(b) Wholesale sales. A person that makes wholesale
sales of tangible personal property and has nexus with Wash-
ington (as described in subsection (101)(a) of this rule) is
subject to B&O tax on that person's wholesale sales sourced
to Washington.

(104) Trailing nexus. RCW 82.04.220 provides that for
B&O tax purposes a person who stops the business activity
that created nexus in Washington continues to have nexus for
the remainder of that calendar year, plus one additional calen-
dar year (also known as "trailing nexus"). The department of
revenue applies the same trailing nexus period for retail sales
tax and other taxes reported on the excise tax return.

Part II - Sourcing Sales of Tangible Personal Property

(201) Introduction. RCW 82.32.730 explains how to
determine where a sale of tangible personal property occurs
based on "sourcing rules" established under the streamlined
sales and use tax agreement. Sourcing rules for the lease or
rental of tangible personal property are beyond the scope of
this rule, as are the sourcing rules for "direct mail," "advertis-
ing and promotional direct mail," or "other direct mail" as
such terms are defined in RCW 82.32.730. See RCW 82.32.-
730 for further explanation of the sourcing rules for those
particular transactions.

(202) Receive and receipt.

(a) Definition. "Receive" and "receipt" mean the pur-
chaser first either taking physical possession of, or having
dominion and control over, tangible personal property.

(b) Receipt by a shipping company.

(1) "Receive" and "receipt" do not include possession by
a shipping company on behalf of the purchaser, regardless of
whether the shipping company has the authority to accept and
inspect the goods on behalf of the purchaser.

(i) A "shipping company" for purposes of this rule
means a separate legal entity that ships, transports, or delivers
tangible personal property on behalf of another, such as a
common carrier, contract carrier, or private carrier either
affiliated (e.g., an entity wholly owned by the seller or pur-
chaser) or unaffiliated (e.g., third-party carrier) with the seller
or purchaser. A shipping company is not a division or branch
of a seller or purchaser that carries out shipping duties for the
seller or purchaser, respectively. Whether an entity is a "ship-
ping company" for purposes of this rule applies only to sourc-
ing sales of tangible personal property and does not apply to
whether a "shipping company" can create nexus for a seller.

(203) Sourcing sales of tangible personal property -
In general. The following provisions in this subsection apply
to sourcing sales of most items of tangible personal property.
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(a) Business location. When tangible personal property
is received by the purchaser at a business location of the
seller, the sale is sourced to that business location.

Example 1. Jane is an Idaho resident who purchases tan-
gible personal property at a retailer's physical store location
in Washington. Even though Jane takes the property back to
Idaho for her use, the sale is sourced to Washington because
Jane received the property at the seller's business location in
Washington.

Example 2. Department Store has retail stores located in
Washington, Oregon, and in several other states. John, a
Washington resident, goes to Department Store's store in
Portland, Oregon to purchase luggage. John takes possession
of the luggage at the store. Although Department Store has
nexus with Washington through its Washington store loca-
tions, Department Store is not liable for B&O tax and does
not have any responsibility to collect Washington retail sales
tax on this transaction because the purchaser, John, took pos-
session of the luggage at the seller's business location outside
of Washington.

Example 3. An out-of-state purchaser sends its own
trucks to Washington to receive goods at a Washington-based
seller and to immediately transport the goods to the pur-
chaser's out-of-state location. The sale occurs in Washington
because the purchaser receives the goods in Washington. The
sale is subject to B&O and retail sales tax.

Example 4. The same purchaser in Example 3 uses a
wholly owned affiliated shipping company (a legal entity
separate from the purchaser) to pick up the goods in Wash-
ington and deliver them to the purchaser's out-of-state loca-
tion. Because "receive" and "receipt" do not include posses-
sion by the shipping company, the purchaser receives the
goods when the goods arrive at the purchaser's out-of-state
location and not when the shipping company takes posses-
sion of the goods in Washington. The sale is not subject to
B&O and retail sales tax.

(b) Place of receipt. If the sourcing rule explained in (a)
of this subsection does not apply, the sale is sourced to the
location where receipt by the purchaser or purchaser's donee,
designated as such by the purchaser, occurs, including the
location indicated by instructions for delivery to the pur-
chaser or purchaser's donee, as known to the seller.

(1) The term "purchaser" includes the purchaser's agent
or designee.

(i1) The term "purchaser's donee" means a person to
whom the purchaser directs shipment of goods in a gratuitous
transfer (e.g., a gift recipient).

(iii)) Commercial law delivery terms, and the Uniform
Commercial Code's provisions defining sale or where risk of
loss passes, do not determine where the place of receipt
occurs.

(iv) The seller must retain in its records documents used
in the ordinary course of the seller's business to show how the
seller knows the location of where the purchaser or pur-
chaser's donee received the goods. Acceptable proof
includes, but is not limited to, the following documents:

(A) Instructions for delivery to the seller indicating
where the purchaser wants the goods delivered, provided on
a sales contract, sales invoice, or any other document used in
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the seller's ordinary course of business showing the instruc-
tions for delivery;

(B) If shipped by a shipping company, a waybill, bill of
lading or other contract of carriage indicating where delivery
occurs; or

(C) If shipped by the seller using the seller's own trans-
portation equipment, a trip-sheet signed by the person mak-
ing delivery for the seller and showing:

 The seller's name and address;

* The purchaser's name and address;

* The place of delivery, if different from the purchaser's
address; and

* The time of delivery to the purchaser together with the
signature of the purchaser or its agent acknowledging receipt
of the goods at the place designated by the purchaser.

Example 5. John buys luggage from a Department Store
that has nexus with Washington (as in Example 2), but has
the store ship the luggage to John in Washington. Department
Store has nexus with Washington, and receipt of the luggage
by John occurred in Washington. Department Store owes
Washington retailing B&O tax and must collect Washington
retail sales tax on this sale.

Example 6. Parts Store is located in Washington. It sells
machine parts at retail and wholesale. Parts Collector is
located in California and buys machine parts from Parts
Store. Parts Store ships the parts directly to Parts Collector in
California, and Parts Collector takes possession of the
machine parts in California. The sale is not subject to B&O or
retail sales taxes in this state because Parts Collector did not
receive the parts in Washington.

Example 7. An out-of-state seller with nexus in Wash-
ington uses a third-party shipping company to ship goods to a
customer located in Washington. The seller first delivers the
goods to the shipping company outside Washington using its
own transportation equipment. Even though the shipping
company took possession of the goods outside of Washing-
ton, possession by the shipping company is not receipt by the
purchaser for Washington tax purposes. The sale is subject to
B&O and retail sales tax in this state because the purchaser
has taken possession of the goods in Washington.

Example 8. A Washington purchaser's affiliated ship-
ping company arranges to pick up goods from an out-of-state
seller at its out-of-state location, and deliver those goods to
the Washington purchaser's Yakima facility. The affiliated
shipping company has the authority to accept and inspect the
goods prior to transport on behalf of the buyer. When the
affiliated shipping company takes possession of the goods
out-of-state, the Washington purchaser has not received the
goods out-of-state. Possession by a shipping company on
behalf of a purchaser is not receipt for purposes of this rule,
regardless of whether the shipping company has the authority
to accept and inspect the goods on behalf of the buyer.
Receipt occurs when the buyer takes possession of the goods
in Washington. The sale is subject to B&O and retail sales tax
in this state.

Example 9. An instate seller arranges for shipping its
goods to an out-of-state purchaser by first delivering its
goods to a Washington-based shipping company at its Wash-
ington location for further transport to the out-of-state cus-
tomer's location. Possession of the goods by the shipping
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company in Washington is not receipt by the purchaser for
Washington tax purposes, and the sale is not subject to B&O
and retail sales tax in Washington.

Example 10. An out-of-state manufacturer/seller of a
bulk good with nexus in Washington sells the good to a
Washington-based purchaser in the business of selling small
quantities of the good under its own label in its own packag-
ing. The purchaser directs the seller to deliver the goods to a
third-party packaging plant located out-of-state for repackag-
ing of the goods in the purchaser's own packaging. The pur-
chaser then has a third-party shipping company pick up the
goods at the packaging plant. The Washington purchaser
takes constructive possession of the goods outside of Wash-
ington because it has exercised dominion and control over the
goods by having them repackaged at an out-of-state packag-
ing facility before shipment to Washington. The sale is not
subject to B&O and retail sales tax in this state because the
purchaser received the goods outside of Washington.

Example 11. Company ABC is located in Washington
and purchases goods from Company XYZ located in Ohio.
Company ABC directs Company XYZ to ship the goods by a
for-hire carrier to a commercial storage warehouse in Wash-
ington. The goods will be considered as having been received
by Company ABC when the goods are delivered at the com-
mercial storage warehouse. Assuming Company XYZ has
nexus, Company XYZ is subject to B&O tax and must collect
retail sales tax on the sale.

(c) Other sourcing rules. There may be unique situa-
tions where the sourcing rules provided in (a) and (b) of this
subsection do not apply. In those cases, please refer to the
provisions of RCW 82.32.730 (1)(c) through (e).

(204) Sourcing sales of certain types of property.

(a) Sales of commercial aircraft parts. As more partic-
ularly provided in RCW 82.04.627, the sale of certain parts to
the manufacturer of a commercial airplane in Washington is
deemed to take place at the site of the final testing or inspec-
tion.

(b) Sales of motor vehicles, watercraft, airplanes,
manufactured homes, etc. Sales of the following types of
property are sourced to the location at or from which the
property is delivered in accordance with RCW 82.32.730
(7)(a) through (c): Watercraft; modular, manufactured, or
mobile homes; and motor vehicles, trailers, semi-trailers, or
aircraft that do not qualify as "transportation equipment" as
defined in RCW 82.32.730. See WAC 458-20-145 (2)(b) for
further information regarding the sourcing of these sales.

(c) Sales of flowers and related goods by florists. Sales
by a "florist" are subject to a special origin sourcing rule. For
specific information concerning "florist sales," who qualifies
as a "florist," and the related sourcing rules, see RCW 82.32.-
730 (7)(d) and (9)(e) and WAC 458-20-158.

Part I1I - Drop Shipments

(301) Introduction. A drop shipment generally involves
two separate sales. A person (the seller) contracts to sell tan-
gible personal property to a customer. The seller then con-
tracts to purchase that property from a wholesaler and
instructs that wholesaler to deliver the property directly to the
seller's customer. The place of receipt in a drop shipment
transaction is where the property is delivered (i.e., the seller's
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customer's location). Below is a diagram of a basic drop ship-
ment transaction:

2. Seller
orders goods
from
Wholesaler for
delivery to

Customer
1. Customer 3. TWholesaler
orders goods delivers goods
from Seller to Customer
4—

The following ((seetions)) subsections discuss the tax-
ability of drop shipments in Washington when:

(a) The seller and wholesaler do not have nexus;

(b) The seller has nexus and the wholesaler does not;

(c) The wholesaler has nexus and the seller does not; and

(d) The seller and wholesaler both have nexus. In each of
the following scenarios, the customer receives the property in
Washington and the sale is sourced to Washington. Further,
in each of the following scenarios, a reseller permit or other
approved exemption certificate has been acquired to docu-
ment any wholesale sales in Washington. For information
about reseller permits issued by the department, see WAC
458-20-102((;Reselerpermits)).

(302) Seller and wholesaler do not have nexus. Where
the seller and the wholesaler do not have nexus with Wash-
ington, sales of tangible personal property by the seller to the
customer and the wholesaler to the seller are not subject to
B&O tax. In addition, neither the seller nor the wholesaler is
required to collect retail sales tax on the sale.

(303) Seller has nexus but wholesaler does not. Where
the seller has nexus with Washington but the wholesaler does
not have nexus with Washington, the wholesaler's sale of tan-
gible personal property to the seller is not subject to B&O tax
and the wholesaler is not required to collect retail sales tax on
the sale. The sale by the seller to the customer is subject to
wholesaling or retailing B&O tax, as the case may be. The
seller must collect retail sales tax from the customer unless
specifically exempt by law.

(304) Wholesaler has nexus but seller does not. Where
the wholesaler has nexus with Washington but the seller does
not have nexus with Washington, wholesaling B&O tax
applies to the sale of tangible personal property by the whole-
saler to the seller for shipment to the seller's customer. The
sale from the seller to its Washington customer is not subject
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to B&O tax, and the seller is not required to collect retail
sales tax on the sale.

Example 12. Seller is located in Ohio and does not have
nexus with Washington. Seller receives an order from Cus-
tomer, located in Washington, for parts that are to be shipped
to Customer in Washington for its own use as a consumer.
Seller buys the parts from Wholesaler, which has nexus with
Washington, and requests that the parts be shipped directly to
Customer. Seller is not subject to B&O tax and is not required
to collect retail sales tax on its sale to Customer because
Seller does not have nexus with Washington. The sale by
Wholesaler to Seller is subject to wholesaling B&O tax
because Wholesaler has nexus with Washington and Cus-
tomer receives the parts (i.c., the parts are delivered to Cus-
tomer) in Washington.

(305) Seller and wholesaler have nexus with Wash-
ington. Where the seller and wholesaler have nexus with
Washington, wholesaling B&O tax applies to the whole-
saler's sale of tangible personal property to the seller. The
sale from the seller to the customer is subject to wholesaling
or retailing B&O tax as the case may be. The seller must col-
lect retail sales tax from the customer unless the sale is spe-
cifically exempt by law.
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Title of Rule and Other Identifying Information: WAC
458-20-268 (Rule 268) Annual surveys for certain tax adjust-
ments, defines what a tax preference is, how to determine if a
survey must be filed, how to file a survey, and what informa-
tion must be included in the survey.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail LeslieMu@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to Rule 268 to include:

*  The deletion of the listing of individual tax preferences
requiring an annual survey and redirecting taxpayers to
the department's web site that lists which tax preferences
require an annual survey;

e Added definitions for "new tax preference" and "tax
preference";
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*  Deleted past statute information;
*  Updated rule title, examples; and
*  Added subsection titles.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: The revisions to this rule
will provide taxpayers with current information to determine
whether the filing of an annual survey is required.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.32.585, 82.32.590,
and 82.32.805.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1589; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 23, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-04-002,
filed 1/21/15, effective 2/21/15)

WAC 458-20-268 Annual surveys for certain tax
((adjustments)) preferences. (1) Introduction. ((Fe-take

eertain-tax—eredits;deferrals;-and-exemptions{tax—adjust-
ments);)) Taxpayers taking certain tax preferences must file
an annual survey with the department of revenue (depart-

ment) ((eentaining)) providing information about their busi-
ness activities and employment. ((Fhis-rale-explains-the-sur-
vey-requirements-for-the-various-tax-adjustments:)) This rule
((also-explains—wheisrequired-tefie-anannual-survey;))
defines what a tax preference is and explains how to deter-
mine if a survey must be filed, how to file a survey, and what
information must be included in the survey((

Referto-WAC458-20-267(Annual-reports—for-eertain

» ; ok . | |
requirements—for-certaintax—ineentive pregrams)). RCW

(a) Definitions. For the purpose of this rule the following

(1) New tax preference. "New tax preference" means a
tax preference that initially takes effect after August 1, 2013,
or a tax preference in effect as of August 1, 2013, that is
expanded or extended after August 1, 2013, even if the

expanding or extending amendment includes any other
change to the tax preference. RCW 82.32.805.

(i1) Tax preference. "Tax preference" means an exemp-
tion, exclusion, or deduction from the base of a state tax; a

ential state tax rate administered by the department. RCW
82.32.805.
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(b) Annual reports. For information on the annual
report requirements for certain tax incentive programs see
WAC 458-20-267.

(c) Examples. This rule ((prevides)) contains examples
that identify a number of facts and then state a conclusion.
These examples should be used only as a general guide. The
tax results of other situations must be determined after a

review of all of the facts and circumstances. ' ﬁ)—E*efy—Ea*payer—eL&mng—&le—B&Q—ﬁﬁeefeét—pfeﬂdeé
(2) (Whe-isrequired—to-file-the-annual-survey?The by RCW-82:04-449-forcustomized-employment-training:

every-taxpayer-elaimingthe-new preference-must-eomplete
benefit-of-the-deferral-te—ttslessee—Theeconemte benefit-of an-annaal-sarvey:)) Tax preferences requiring an annual
the-deferral-to-the lessee-must-be-notess-than-the-amount-of survey. Taxpayers may refer to the department's web site at
i i dor.wa.gov for the "Annual Tax Incentive Survey for Prefer-
ential Tax Rates/Credits/Exemptions/Deferrals Worksheet."
This worksheet lists tax preferences that require an annual
survey. Taxpayers may also contact the telephone informa-
tion center (800-647-7706) to determine whether they must
file an annual survey.

Expedited [90]



Washington State Register, Issue 16-07

(3) How to file annual surveys.

(a) Electronic filing. Surveys must be filed electroni-
cally unless the department waives this requirement upon a
showing of good cause. A survey is filed electronically when
the department receives the survey in an electronic format. A
person accesses electronic filing through that person's depart-
ment "My Account." To file and submit electronically, go to
((httpHdoerwagev-TaxIneentiveReporting)) the depart-
ment's web site at dor.wa.gov/TaxIncentiveReporting.

(b) Required paper form. If the department waives the
electronic filing requirement for a person ((apen-a-shewing
of)) that shows good cause, ((then)) that person must use the
annual survey developed by the department unless that per-
son obtains prior written approval from the department to file
an annual survey in an alternative format.

(c) How to obtain the form. Taxpayers who have
received a waiver of the electronic filing requirement from
the department or who otherwise would like a paper copy of
the survey may obtain the survey from the department's web
site ((fwww-der-wa-gov))) at dor.wa.gov. It may also be
obtained from the department's district offices, by telephon-
ing the telephone information center (800-647-7706), or by

contacting the ((department's-taxpayer-account-administra-
tien-division)) department at:

Attn: ((beealFinanee)) Tax Incentive Team
((Pepartment-of Revenue))

Taxpayer Account Administration
Department of Revenue

Post Office Box 47476

Olympia, WA 98504-7476

(d) (Pue-date:

Fef)) Surveys are due by April 30th. RCW 82.32.585

requires recipients of ((any)) sales tax deferrals ((Jisted-under
subseetion{(2)-of this-rule-erfor)), or lessees required to file

the annual survey ((as—pfeﬂded—rﬂ—subseeﬁeﬂ—(—z—}ég)—eﬁﬂﬁs
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it))). to file the survey every year, by April 30th for
eight years following the year in which the project is opera-
tionally complete.

(e) Due date extensions. The department may extend
the due date for timely filing annual surveys as provided in
subsection (11) of this rule.

((€e))) () Special requirement for person who did not
file an annual survey during the previous calendar year.
If a taxpayer is a first-time filer or otherwise did not file an
annual survey with the department during the previous calen-
dar year, the annual survey must include the information
described in subsection (4) of this rule for the two calendar
years immediately preceding the due date of the survey.

(D)) (g) Examples.

(1) Example 1. Advanced Computing, Inc. ((gualifies))
qualified for the B&O tax credit provided by RCW 82.04.-
4452 and applied it against taxes due in calendar year
((2640)) 2014. Advanced Computing((;-1are-)) filed an annual
survey in March ((2648)) 2014 for credit claimed under
RCW 82.04.4452 in ((2069)) 2013. Advanced Computing((;
Ire:)) must electronically file an annual survey with the
department by April 30, ((2644)) 2015, for credits taken in
calendar year ((2648)) 2014. The tax preference in this exam-
ple expired January 1, 2015.

(i) Example 2. In 2011, Biotechnology, Inc. applied for
and received a sales and use tax deferral under chapter 82.63
RCW for an eligible investment project in qualified research
and development. The ((department-eertified-the)) invest-
ment project ((as-being)) was operationally complete in 2012.
Biotechnology((z1re-)) filed an annual survey on April 30,
2013, for ((eredit-elaimedunder RCW82:04-4452-1n2012
for)) the sales and use tax deferral under chapter 82.63 RCW.
((A-survey-is)) Surveys are due from Biotechnology((-1ae-))
by April 30th each following year, with its last survey due
April 30, 2020.

(iii) Example 3. Advanced Materials, Inc., a new busi-
ness in 2014, has been conducting manufacturing activities in
a building leased from Property Management Services
((sinee2044)). Property Management Services is a recipient
of a deferral under chapter 82.60 RCW, and the department
certified the building as operationally complete in 2014. ((In
order)) To pass on the entire economic benefit of the deferral,
Property Management Services charges Advanced Materi-
als((1re-)) $5,000 less in rent each year. Advanced Materi-
als((;1ne:)) is a first-time filer of annual surveys. Advanced
Materials((;3re-)) must file its annual survey with the depart-
ment covering the 2014 calendar year by April 30, 2015((;

assuming-all-the requirements-of subseetion (2} H-of thistule
are-met—A-surveyis)). Surveys are due from Advanced Mate-
rials((1re-)) by April 30th each following year, with its last

survey due ((by)) April 30, 2022,

(iv) Example 4. Fruit Canning, Inc. claims the B&O tax
exemption provided in RCW 82.04.4266 for the canning of
fruit in ((2649)) 2015. Fruit Canning((;3re-)) is a first-time
filer of annual surveys. Fruit Canning((;¥sae-)) must file an
annual survey with the department by April 30, ((2644))
2016, covering calendar years ((2009-and-2640)) 2014 and
2015. If Fruit Canning((1re-)) claims the B&O tax exemp-
tion during subsequent years, it must file an annual survey for
each of those years by April 30th of each following year.
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(4) What information does the annual survey
require? The annual survey ((requests-information-abeout))
requires the following:

(a) Amount of tax deferred, the amount of B&O tax
exempted, the amount of B&O tax credit taken, or the amount
of B&O tax reduced under the preferential rate;

(b) For taxpayers claiming the tax deferral under chapter
82.60 or 82.63 RCW:

(i) The number of new products or research projects by
general classification; and

(i) The number of trademarks, patents, and copyrights
associated with activities at the investment project;

(c) For taxpayers claiming the B&O tax credit under
RCW 82.04.4452:

(i) The qualified research and development expenditures
during the calendar year for which the credit was claimed;

(i1) The taxable amount during the calendar year for
which the credit was claimed;

(iii) The number of new products or research projects by
general classification;

(iv) The number of trademarks, patents, and copyrights
associated with the research and development activities for
which the credit was claimed; and

(v) Whether the credit has been assigned and who
assigned the credit.

The credit provided under RCW 82.04.4452 expired Jan-
uary 1, 2015.

(d) The following information for employment positions
in Washington:

(1) The total number of employment positions;

(i) Full-time, part-time, and temporary employment
positions as a percent of total employment. Refer to subsec-
tion (7) of this rule for information about full-time, part-time,
and temporary employment positions;

(iii)) The number of employment positions according to
the wage bands of less than $30,000; $30,000 or greater, but
less than $60,000; and $60,000 or greater. A wage band con-
taining fewer than three individuals may be combined with
the next lowest wage band; and

(iv) The number of employment positions that have
employer-provided medical, dental, and retirement benefits,
by each of the wage bands; and

(e) Additional information the department requests that
is necessary to measure the results of, or determine eligibility

for the tax ((adjustments)) preferences.
(1) ((Fhe—department—is—required)) RCW_82.32.585

requires the department to report to the legislature summary
descriptive statistics by category and the effectiveness of cer-
tain tax ((adjustments)) preferences, such as job creation,
company growth, and such other factors as the department
selects or as the statutes identify. The department has
included questions related to measuring these effects.

(i1) In addition, the department has included questions
related to:

(A) The taxpayer's use of the sales and use tax exemption
for machinery and equipment used in manufacturing pro-
vided in RCW 82.08.02565 and 82.12.02565; and

(B) The Unified Business Identifier used with the Wash-
ington state employment security department and all employ-
ment security department reference numbers used on quar-
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terly tax reports that cover the employment positions reported
in the annual survey.

(5) What is total employment in the annual survey?

(a) Employment as of December 31st. The annual sur-
vey requires information on all full-time, part-time, and tem-
porary employment positions located in Washington state on
December 31st of the calendar year covered by the survey.
Total employment includes persons who are on leaves of
absence such as sick leave, vacation, disability leave, jury
duty, military leave, and workers compensation leave,
regardless of whether those persons are receiving wages.
Total employment does not include separations from employ-
ment such as layoffs ((ex)) and reductions in force. Vacant
positions are not included in total employment.

(b) Examples. Assume these facts for the following
examples. National Construction Equipment (NCE) manu-
factures bulldozers, cranes, and other earth-moving equip-
ment in Ridgefield(G-W4A)) and Kennewick, WA. NCE
received a deferral of taxes under chapter 82.60 RCW for
sales and use taxes on its new manufacturing site in Kenne-
wick(GWA)).

(1) Example 5. NCE employs two hundred workers in
Ridgefield manufacturing construction cranes. NCE employs
two hundred fifty workers in Kennewick manufacturing bull-
dozers and other earth-moving equipment. Although NCE's
facility in Ridgefield does not qualify for any tax ((adjust-
ments)) preferences, NCE's annual survey must report a total
of four hundred fifty employment positions. The annual sur-
vey includes all Washington state employment positions,
which includes employment positions engaged in activities
that do not qualify for tax ((adjustments)) preferences.

(ii)) Example 6. On November 20th, NCE lays off sev-
enty-five workers. NCE notifies ten of the laid off workers on
December 20th that they will be rehired and begin work on
January 2nd. The seventy-five employment positions are
excluded from NCE's annual survey, because a separation of
employment has occurred. Although NCE intends to rehire
ten employees, those employment positions are vacant on
December 31st.

(iii) Example 7. On December 31st, NCE has one hun-
dred employees on vacation leave, five employees on sick
leave, two employees on military leave, one employee who is
scheduled to retire as of January 1st, and three vacant
employment positions. The employment positions of
employees on vacation, sick leave, and military leave must be
included in NCE's annual survey. The one employee sched-
uled to retire must be included in the annual survey because
the employment position is filled on December 31st. The
three vacant positions are not included in the annual survey.

(iv) Example 8. In June, NCE hires two employees from
a local college to intern in its engineering department. When
the academic year begins in September, one employee ends
the internship. The other employee's internship continues
until the following June. NCE must report one employment
position on the annual survey, representing the ((ene)) intern
employed on December 31st.

(6) When is an employment position located in Wash-
ington state? The annual survey seeks information only
about Washington employment positions ((enly¥)). An
employment position is located in Washington state if:
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(a) The service of the employee is performed entirely
within the state;

(b) The service of the employee is performed both within
and without the state, but the service performed without the
state is incidental to the employee's service within the state;

(c) The service of the employee is performed both within
and without the state, and the employee's base of operations
is within the state;

(d) The service of the employee is performed both within
and without the state, but the service is directed or controlled
in this state; or

(e) The service of the employee is performed both within
and without the state and the service is not directed or con-
trolled in this state, but the employee's individual residence is
in this state.

(f) Examples. Assume these facts for the following
examples. Acme Computer, Inc. develops computer software

and ((ePa&ms—Phe—B&@—%aa&efed-ﬁ—pfe%ﬁded—by—ReWﬁ

receives a deferral of taxes under chapter 82.60 RCW for
sales and use taxes on an eligible investment project in a high
unemployment county. Acme Computer, headquartered in
California, has employees working at four locations in Wash-
ington state. Acme Computer also has offices in Oregon and
Texas.

(1) Example 9. Ed is a software engineer in Acme Com-
puter's Vancouver office. Ed occasionally works at Acme
Computer's Portland, Oregon office when other software
engineers are on leave. Ed's position must be included in the
number of total employment positions in Washington state
that Acme Computer reports on the annual survey. Ed per-
forms services both within and without the state, but the ser-
vices performed without the state are incidental to the
employee services within ((Washingten)) the state.

(i) Example 10. John is an Acme Computer salesper-
son. John travels throughout Washington, Oregon, and Idaho
promoting sales of new Acme Computer products. John's
activities are directed by his manager in Acme Computer's
Spokane office. John's position must be included in the num-
ber of total employment positions in Washington state that
Acme Computer reports on the annual survey. John performs
services both within and without the state, but the services are
directed or controlled in Washington state.

(iii)) Example 11. Jane, vice-president for product devel-
opment, works in Acme Computer's Portland, Oregon office.
Jane regularly travels to Seattle to review the progress of
research and development projects conducted in Washington
state. Jane's position should not be included in the number of
total employment positions in Washington state that Acme
Computer reports on the annual survey. Although Jane regu-
larly performs services within Washington state, her activi-
ties are directed or controlled in Oregon.

(iv) Example 12. Roberta, a service technician, travels
throughout the United States servicing Acme Computer prod-
ucts. Her activities are directed from Acme Computer's cor-
porate offices in California, but she works from her home
office in Tacoma. Roberta's position must be included in the
number of total employment positions in Washington state
that Acme Computer reports on the annual survey. Although
Roberta performs services both within and without the state
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and the service is not directed or controlled in this state,
((but)) her residence is in Washington state.

(7) What are full-time, part-time, and temporary
employment positions? The survey must separately identify
the number of full-time, part-time, and temporary employ-
ment positions as a percent of total employment.

(a) Full-time and part-time employment positions. A
position is considered full-time or part-time if the employer
intends for the position to be filled for at least fifty-two con-
secutive weeks or twelve consecutive months, excluding any
leaves of absence.

(1) Full-time positions. A full-time position is a position
that requires the employee to work, excluding overtime
hours, thirty-five hours per week for fifty-two consecutive
weeks, four hundred fifty-five hours a quarter for four con-
secutive quarters, or one thousand eight hundred twenty
hours during a period of twelve consecutive months.

(i) Part-time positions. A part-time position is a posi-
tion in which the employee may work less than the hours
required for a full-time position.

(i) Exceptions for full-time positions. In some
instances, an employee may not be required to work the hours
required for full-time employment because of paid rest and
meal breaks, health and safety laws, disability laws, shift dif-
ferentials, or collective bargaining agreements. If, in the
absence of these factors, the employee would be required to
work the number of hours for a full-time position to receive
their current wage, the position must be reported as a full-
time employment position.

(b) Temporary positions. There are two types of tempo-
rary positions.

(i) Employees of the person required to complete the
survey. In the case of a temporary employee directly
employed by the person required to complete the survey, a
temporary position is a position intended to be filled for a
period of less than fifty-two consecutive weeks or twelve
consecutive months. For example, seasonal employment
positions are temporary positions. These temporary positions
must be included in the information required in subsections
(5), (8), and (9) of this rule.

(i1) Workers furnished by staffing companies. A tem-
porary position also includes a position filled by a worker fur-
nished by a staffing company, regardless of the duration of
the placement. These temporary positions must be included
in the information required in subsections (5), (8), and (9) of
this rule. In addition, the person filling out the annual survey
must provide the following additional information:

(A) Total number of staffing company employees fur-
nished by staffing companies;

(B) Top three occupational codes of all staffing company
employees; and

(C) Average duration of all staffing company employees.

(c) Examples. Assume these facts for the following
examples. Worldwide Materials, Inc. is a developer of mate-
rials used in manufacturing electronic devices ((at-a—faeility
located-inEverett;-WA)). Worldwide Materials ((elaims-the

)) receives a deferral of taxes
under chapter 82.60 RCW for sales and use taxes on an eligi-
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ble investment project in a high unemployment county.
Worldwide Materials has one hundred employees.

(i) Example 13. On December 31st, Worldwide Materi-
als has five employees on workers' compensation leave. At
the time of the work-related injuries, the employees worked
forty hours a week and were expected to work for fifty-two
consecutive weeks. Worldwide Materials must report these
employees as being employed in a full-time position.
Although the five employees are not currently working, they
are on workers' compensation leave and Worldwide Materi-
als had intended for the full-time positions to be filled for at
least fifty-two consecutive weeks.

(i) Example 14. In September, Worldwide Materials
hires two employees on a full-time basis for a two-year proj-
ect to design composite materials to be used in a new airplane
model. Because the position is intended to be filled for a
period exceeding twelve consecutive months, Worldwide
Materials must report these positions as ((twe)) full-time
positions.

(iii) Example 15. Worldwide Materials has two employ-
ees who clean laboratories during the evenings. The employ-
ees regularly work 5:00 p.m. to 11:00 p.m., Monday through
Friday, fifty-two weeks a year. Because the employees work
less than thirty-five hours a week, the employment positions
are reported as part-time positions.

(iv) Example 16. On November 1st, a Worldwide Mate-
rials engineer begins twelve weeks of family and medical
leave. The engineer was expected to work forty hours a week
for fifty-two consecutive weeks. While the engineer is on
leave, Worldwide Materials hires a staffing company to fur-
nish a worker to complete the engineer's projects. Worldwide
Materials must report the engineer as a full-time position on
the annual survey. Worldwide Materials must also report the
worker furnished by the staffing company as a temporary
employment position and include the information as required
in (b) of this subsection.

(v) Example 17. Worldwide Materials allows three of its
research employees to work on specific projects with a flexi-
ble schedule. These employees are not required to work a set
amount of hours each week, but are expected to work twelve
consecutive months. The three research employees are paid a
comparable wage as other research employees who are
required to work a set schedule of forty hours a week.
Although the three research employees may work fewer
hours, they are receiving comparable wages as other research
employees working forty hours a week. Worldwide Materials
must report these positions as full-time employment posi-
tions, because each position is equivalent to a full-time
employment position.

(vi) Example 18. Worldwide Materials has a large order
to fulfill and hires ten employees for the months of June and
July. Five of the employees leave at the end of July. World-
wide Materials decides to have the remaining five employees
work on an on-call basis for the remainder of the year. As of
December 31st, three of the employees are working for
Worldwide Materials on an on-call basis. Worldwide Materi-
als must report three temporary employment positions on the
annual survey and include these positions in the information
required in subsections (5), (8), and (9) of this rule.
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(8) What are wages? For the purposes of the annual sur-
vey, "wages" means compensation paid to an individual for
personal services, whether denominated as wages, salary,
commission, or otherwise as reported on the W-2 forms of
employees. Stock options granted as compensation to
employees are wages to the extent they are reported on the
W-2 forms of the employees and are taken as a deduction for
federal income tax purposes by the employer. The compensa-
tion of a proprietor or a partner is determined in one of two
ways:

(a) If there is net income for federal income tax purposes,
the amount reported subject to self-employment tax is the
compensation.

(b) If there is no net income for federal income tax pur-
poses, reasonable cash withdrawals or cash advances is the
compensation.

(9) What are employer-provided benefits? The annual
survey requires persons to report the number of employees
that have employer-provided medical, dental, and retirement
benefits, by each of the wage bands. An employee has
employer-provided medical, dental, and retirement benefits if
the employee is currently eligible to participate or receive the
benefit. A benefit is "employer-provided" if the medical, den-
tal, and retirement benefit is dependent on the employer's
establishment or administration of the benefit. A benefit that
is equally available to employees and the general public is not
an "employer-provided" benefit.

(a) What are medical benefits? "Medical benefits"
means compensation, not paid as wages, in the form of a
health plan offered by an employer to its employees. A
"health plan" means any plan, fund, or program established,
maintained, or funded by an employer for the purpose of pro-
viding for its employees or their beneficiaries, through the
purchase of insurance or otherwise, medical and/or dental
care services.

(i) Health plans include any:

(A) "Employee welfare benefit plan" as defined by the
Employee Retirement Income Security Act (ERISA);

(B) "Health plan" or "health benefit plan" as defined in
RCW 48.43.005;

(C) Self-funded multiple employer welfare arrangement
as defined in RCW 48.125.010;

(D) "Qualified health insurance" as defined in Section 35
of the Internal Revenue Code;

(E) "Archer MSA" as defined in Section 220 of the Inter-
nal Revenue Code;

(F) "Health savings plan" as defined in Section 223 of
the Internal Revenue Code;

(G) "Health plan" qualifying under Section 213 of the
Internal Revenue Code;

(H) Governmental plans; and

(I) Church plans.

(i1) "Health care services" means services offered or pro-
vided by health care facilities and health care providers relat-
ing to the prevention, cure, or treatment of illness, injury, or
disease.

(b) What are dental benefits? "Dental benefits" means
a dental health plan offered by an employer as a benefit to its
employees. "Dental health plan" has the same meaning as
"health plan" in (a) of this subsection, but is for the purpose
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of providing for employees or their beneficiaries, through the
purchase of insurance or otherwise, dental care services.
"Dental care services" means services offered or provided by
health care facilities and health care providers relating to the
prevention, cure, or treatment of illness, injury, or disease of
human teeth, alveolar process, gums, or jaw.

(c) What are retirement benefits? "Retirement bene-
fits" means compensation, not paid as wages, in the form of a
retirement plan offered by an employer to its employees. An
employer contribution to the retirement plan is not required
for a retirement plan to be employer-provided. A "retirement
plan" means any plan, account, deposit, annuity, or benefit,
other than a life insurance policy, that provides for retirement
income or deferred income to employees for periods after
employment is terminated. The term includes pensions, annu-
ities, stock bonus plans, employee stock ownership plans,
profit sharing plans, self-employed retirement plans, individ-
ual retirement accounts, individual retirement annuities, and
retirement bonds, as well as any other plan or program, with-
out regard to its source of funding, and without regard to
whether the retirement plan is a qualified plan meeting the
guidelines established in the Employee Retirement Income
Security Act of 1974 (ERISA) and the Internal Revenue
Code.

(d) Examples. Assume these facts for the following
examples. Medical Resource, Inc. is a pharmaceutical manu-

facturer ((teeated—in-Spekane WA Medieal Resenreetne:
elaimsthe B&O-taxereditprovided by REW-82-04-4452 fer
itsresearch-and-developmentspending)) that receives a

deferral of taxes under chapter 82.60 RCW for sales and use
taxes on an eligible investment project in a high unemploy-
ment county. It employs two hundred full-time employees
and fifty part-time employees. Medical Resource((z1re-))
also hires a staffing company to furnish seventy-five workers.

(i) Example 19. Medical Resource((;3ne:)) offers its
employees two different health plans as a medical benefit.
Plan A is available at no cost to full-time employees.
Employees are not eligible to participate in Plan A until com-
pleting thirty days of employment. Plan B costs employees
$200 each month. Full-time and part-time employees are eli-
gible for Plan B after six months of employment. One hun-
dred full-time employees are enrolled in Plan A. One hundred
full-time and part-time employees are enrolled in Plan B.
Forty full-time and part-time employees chose not to enroll in
either plan. Ten part-time employees are not yet eligible for
either Plan A or Plan B. Medical Resource((;}#e:-)) must
report two hundred employees as having employer-provided
medical benefits, because ((this)) that is the number of
employees enrolled in the health plans it offers.

(ii)) Example 20. Medical Resource((;1re-)) does not
offer medical benefits to the employees of the staffing com-
pany. However, twenty-five of these workers have enrolled
in a health plan through the staffing company. Medical
Resource((;11e-)) must report these twenty-five employment
positions as having employer-provided medical benefits.

(iii)) Example 21. Medical Resource((;-}Hae-)) does not
offer its employees dental insurance, but has arranged with a
group of dental providers to provide all employees with a

30% discount on any dental care service. ((Ne-aetien-other
than)) Medical Resource((;Hre:)) employment((-is—required
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by-employees)) is the sole requirement to receive this benefit.
Unlike the medical benefit, employees are eligible for the
dental benefit as of the first day of employment. This benefit
is not provided to the workers furnished by the staffing com-
pany. Medical Resource((;}re-)) must report two hundred
and fifty employment positions as having dental benefits,
because ((this)) that is the number of employees enrolled in
this dental plan.

(iv) Example 22. Medical Resource((;1ne:)) offers a
401(k) Plan to its full-time and part-time employees after six
months of employment. Medical Resource((;ne-)) makes
matching contributions to an employee's 401(k) Plan after
two years of employment. On December 31st, two hundred
and twenty-five workers are eligible to participate in the
401(k) Plan. Two hundred workers are enrolled in the 401(k)
Plan. One hundred of these workers receive matching contri-
butions. Medical Resource((;e-)) must report two hundred
employment positions as having employer-provided retire-
ment benefits, because ((this)) that is the number of employ-
ees enrolled in the 401(k) Plan.

(v) Example 23. Medical Resource((;Hre-)) coordinates
with a bank to insert information in employee paycheck
envelopes on the bank's Individual Retirement Account
(IRA) options offered to bank customers. Employees who
open an IRA with the bank can arrange to have their contri-
butions directly deposited from their paychecks into their
accounts. Fifty employees open IRAs with the bank. Medical
Resource((;1#re-)) cannot report that these fifty employees
have employer-provided retirement benefits. IRAs are not an
employer-provided benefit because the ability to establish the
IRA is not dependent on Medical ((Reseuree;tne's))
Resource's participation or sponsorship of the benefit.

(10) Is the annual survey confidential? The annual sur-
vey is subject to the confidentiality provisions of RCW
82.32.330. However, information on the amount of tax
((edjuastment)) preference taken is not subject to the confiden-
tiality provisions of RCW 82.32.330 and may be disclosed to
the public upon request, except as provided in (((b)-and)) (c)
of this subsection. ((Mere-confidentialityprovistons—in
regards-to-the-annual surveys-are-asfollows:))

(a) Failure to timely file a complete annual survey
subject to disclosure. If a taxpayer fails to ((file-a-eomplete

anmaal-survey-asrequired-bylaws-thenthe faet that thetax-
payer-fatled-to)) timely file a complete annual survey ((and)),
then the amount required to be repaid as a result of the tax-

payer's failure to file a complete annual survey is not confi-
dential and may be disclosed to the public upon request.

(b) Amount reported in annual survey is different
from the amount claimed or allowed. If a taxpayer reports
a tax ((adjustment)) preference amount on the annual survey
that is different than the amount actually claimed on the tax-
payer's tax returns or otherwise allowed by the department,
then the amount actually claimed or allowed may be dis-
closed.

(c) Tax ((adjustment)) preference is less than ten

thousand dollars. If the tax ((adjustment)) preference is less
than ten thousand dollars during the period covered by the

annual survey, ((then)) the taxpayer may request that the
department ((te)) treat the amount of the tax ((adjustment))
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preference as confidential under RCW 82.32.330. ((Fhe
] o f ] ) itinedated-and

efthisrale:))

(11) What are the consequences for failing to timely
file a complete annual survey?

(2) What is a "complete annual survey"? An annual
survey is complete if:

(i) The annual survey is filed on the form required by this
rule or in an electronic format as required by law; and

(i1) The person makes a good faith effort to substantially
respond to all survey questions required by this rule.

Responses such as "varied," "various," or "please contact
for information" are not good faith responses to a question.

(b) When annual survey is not submitted timely. If a
person claims a tax ((adjustment)) preference that requires an
annual survey under this rule but fails to submit a complete
annual survey by the due date of the survey or any extension
under RCW 82.32.590, the amount of the tax ((adjastment))
preference claimed for the previous calendar year becomes
immediately due. If the tax ((adjastment)) preference is a
deferral of tax, twelve and one-half percent of the deferred
tax is immediately due. If the economic benefits of the defer-
ral are passed to a lessee, the lessee is responsible for pay-
ment to the extent the lessee has received the economic ben-
efit. Interest, but not penalties, will be assessed on these
amounts((—Fhe-interest-will-be-assessed)) at the rate ((pre-
vided)) for delinquent taxes provided for in RCW 82.32.050,

retroactively to the date the tax ((adjustment)) preference was
claimed, and accrues until the taxes for which the tax

((edjastment)) preference was claimed are repaid.

(c) Extension for circumstances beyond the control of
the taxpayer. If the department finds ((tkat)) the failure of a
taxpayer to file an annual survey by the due date was the
result of circumstances beyond the control of the taxpayer,
the department will extend the time for filing the survey. The
extension will be for a period of thirty days from the date the
department issues its written notification to the taxpayer that
it qualifies for an extension under this rule. The department
may grant additional extensions as it deems proper. RCW
82.32.590.

In determining whether the failure of a taxpayer to file an
annual survey by the due date was the result of circumstances
beyond the control of the taxpayer, the department will apply
the provisions in WAC 458-20-228 for the waiver or cancel-
lation of penalties when the underpayment or untimely pay-
ment of any tax was due to circumstances beyond the control
of the taxpayer.

(d) One-time only extension. A taxpayer who fails to
file an annual survey, as required under this rule, by the due
date of the survey is entitled to an extension of the due date.
A request for an extension under this subsection must be
made in writing to the department.

(1) To qualify for an extension, a taxpayer must have
filed all annual reports and surveys, if any, due in prior years
by their respective due dates, beginning with annual reports
and surveys due in the calendar year 2010.
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(ii) The extension is for ninety days from the original due
date of the annual survey.

(iii) No taxpayer may be granted more than one ninety-
day extension.
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Title of Rule and Other Identifying Information: WAC
458-20-238 (Rule 238) Sales of watercraft to nonresidents—
Use of watercraft in Washington by nonresidents, explains
the taxability of nonresident individuals' and entities' tempo-
rary use of watercraft in Washington. It explains when a ves-
sel use tax permit, nonresident vessel permit, or nonresident
vessel repair affidavit should be applied for.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail LeslieMu@dor.wa.gov, AND RECEIVED BY
May 23, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing revisions to Rule 238 to include:

* Information pertaining to nonresident vessel permits
added to RCW 88.02.620 from chapter 6, Laws of 2015
3rd sp. sess. (ESSB 6057). This legislation allows non-
resident entity owned vessels, at least thirty feet in length
but no more than one hundred sixty-four feet in length, to
obtain a nonresident permit. The permit must be
obtained on or before the sixty-first day of use in Wash-
ington state. See subsection (4)(e);

e A rewritten subsection (1) to improve readability;

*  Updated statute references; and

*  Bold subsection headings as needed.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: Chapter 6, Laws of 2015
3rd sp. sess. (ESSB 6057).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.32.865.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.
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Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1589; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

March 23, 2016
Kevin Dixon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-14-022,
filed 6/20/08, effective 7/21/08)

WAC 458-20-238 Sales of watercraft to nonresidents
—Use of watercraft in Washington by nonresidents. (1)
Introductlon ThlS ((see&eﬂ)) rule explalns ((%he—fefaﬂ—sa}es

H&bﬂi%y—’fer—pefseﬂal—pfepeﬁy—ta*));

* Nonresident temporary use of watercraft in Washing-

ton waters for sales and use tax purposes;

» Purchase and delivery of vessels in Washington by
nonresidents, and the application or exemption of retail sales
and use taxes;

* The vessel use permit, authorized by RCW 82.08.700
and 82.12.700, for one year in Washington waters by nonres-
ident individuals for vessels thirty feet or longer;

¢ The nonresident vessel permit, authorized by RCW
88.02.620, for individual persons extending their stay an
additional sixty days on Washington waters:;

¢ The nonresident entity vessel permit, authorized by
RCW 88.02.620 and 82.32.865, that allows for an additional
sixty days on Washington waters; and

» The nonresident vessel repair affidavit required when
vessels are in Washington exclusively for repair. RCW

88.02.570.

(a) Examples. Examples found in this rule identify a
number of facts and then state a conclusion. These examples
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should be used only as a general guide. The tax results of
other situations must be determined after a review of all the
facts and circumstances.

(b) Other rules that may be relevant.

(i) WAC 458-20-136 Manufacturing, processing for
hire, fabricating;

(ii)) WAC 458-20-178 Use tax and the use of tangible
personal property:;

(iii)) WAC 458-20-193 Interstate sales of tangible per-
sonal property: and

(iv) WAC 458-20-19301 Multiple activities tax credits.

(2) Business and occupation (B&OQO) tax. Retailing
B&O tax is due on all sales of watercraft to consumers if
delivery is made within the state of Washington, even though
the sale may qualify for an exemption from ((the)) retail sales
tax. If the seller also manufactures the vessel in Washington,
the seller must report under both the manufacturing and
wholesaling or retailing classifications of the B&O tax, and
claim a multiple activities tax credit (MATC). For additional
information on manufacturing and the MATC, manufacturers
should ((alse)) refer to WAC 458-20-136 (((Manufactaring;
preeessingfor-hire; fabricating)and-WAC

)) and 458-20-
19301 ((Multiple-aetivitiestax-eredits))).

(3) Retail sales tax. The retail sales tax generally applies
to the sale of watercraft to consumers when delivery is made
within the state of Washington. Under certain conditions,
however, retail sales tax exemptions are available for sales of
watercraft to nonresidents of Washington, even when deliv-
ery is made within Washington.

(a) Exemptions for sales of watercraft, to nonresi-
dents, requiring United States Coast Guard documenta-
tion and certain sales of vessels to residents of foreign
countries. RCW 82.08.0266 provides an exemption from
((the)) retail sales tax for sales of watercraft to residents of
states other than Washington for use outside this state, even
when delivery is made within Washington. The exemption
provided by RCW 82.08.0266 is limited to sales of watercraft
requiring United States Coast Guard ((decumentationor))
registration ((with)) or registration by the state ((in-whiehthe

T il L el l l

assumed-theregistration-and-numberingfunetionunder)) of
principal use according to the Federal Boating Act of 1958.

RCW 82.08.02665 provides a retail sales tax exemption
for sales of vessels to residents of foreign countries for use
outside this state, even when delivery is made in Washington.
This exemption is not limited to the types of watercraft qual-
ifying for the exemption provided by RCW 82.08.0266. The
term "vessel," for the purposes of RCW 82.08.02665, means
every watercraft used or capable of being used as a means of
transportation on the water, other than a seaplane.

(i) Exemption requirements. The following require-
ments must be met to perfect any claim for exemption under
RCW 82.08.0266 and 82.08.02665:

(A) The watercraft must ((leave-Washington-waters)) not
be used within this state for more than forty-five days ((ef))
from delivery;

(B) The seller must examine acceptable proof that the
buyer is a resident of another state or a foreign country; and

(C) The seller, at the time of the sale, must retain as a part
of its records a completed exemption certificate to document
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the exempt nature of the sale. This requirement may be satis-
fied by using the department's "Buyer's Retail Sales Tax
Exemption Certificate," or another certificate with substan-
tially the information as it relates to the exemption provided
by RCW 82.08.0266 and 82.08.02665. The certificate must
be completed in its entirety, and retained by the seller. A

blank certlﬁcate ((e&ﬂ—be—eb%atﬂed—\ﬂa—ﬂ&e—rﬂ%efﬁet—&t—h&p#

to-Taxpayer-Services; Department-of Revenue; P-O-Bex
4—7448—9¥ymp+a—\¥ashmg{eﬂ—98§9444—18)) is available on

the department of revenue's (department) web site at dor.
wa.gov.

The seller should not accept an exemption certificate if
the seller becomes aware of any information prior to the com-
pletion of the sale ((whieh)) that is inconsistent with the
((purehaser's)) buyer's claim of residency, such as a Wash-
ington address on a credit application.

(i) Component parts and repairs. The exemptions
provided by RCW 82.08.0266 and 82.08.02665 apply only to
sales of watercraft. For the purposes of these exemptions, the
term "watercraft" includes component parts which are
installed in or on the watercraft prior to delivery to and accep-
tance by the buyer, but only when these parts are sold by the
seller of the watercraft. "Component part" means tangible
personal property which is attached to and used as an integral
part of the operation of the watercraft, even if the item is not
required mechanically for the operation of the watercraft.
Component parts include, but are not necessarily limited to,
motors, navigational equipment, radios, depthfinders, and
winches, whether ((themselves)) they are permanently
attached to the watercraft or held by brackets which are per-
manently attached. If held by brackets, the brackets must be
permanently attached to the watercraft in a definite and
secure manner.

These exemptions do not extend to the sale of boat trail-
ers, repair parts, or repair labor. These exemptions also do not
extend to a separate seller of unattached component parts,
even though these parts may be manufactured specifically for
the watercraft and/or permanently installed in or on the
watercraft prior to the watercraft being delivered to and
accepted by the buyer.

(b) ((Exemptieon)) A one year "use permit" for vessels
thirty feet or longer. ((EffectiveJuly1;2007-SHB1002;
chapter 22, Laws-e£20072)) RCW 82.08.700 and 82.12.700
provide the retail sales and use tax ((exemption-is-avatlable))

exemptions for sales of vessels thirty feet or longer to indi-
viduals who are nonresidents of Washington.

(i) Exemption requirements. The following require-
ments must be met in order for an individual to claim ((this
exemption)) these exemptions:

(A) The individual must provide valid proof of nonresi-
dency at the time of purchase;

(B) The vessel purchased must measure at least thirty
feet in length; and

(C) The individual must obtain a valid use permit from
the vessel dealer authorized to sell use permits.

(i1) Valid proof of nonresidency. An individual may
prove nonresidency with identification that:

(A) Includes a photograph of the individual;
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(B) Is issued by the jurisdiction in which the individual
claims residency;

(C) Includes the individual's residential address; and

(D) Is issued for the purpose of establishing an individ-
ual's residency in a jurisdiction outside Washington state.

Acceptable identification includes a valid out-of-state
driver's license.

(iii) Use permits. A use permit is not renewable ((and)).
It costs five hundred dollars for vessels thirty to fifty feet, and
eight hundred dollars for vessels greater than fifty feet in
length. The permit includes an affidavit (affidavit) from the
buyer declaring that the purchased vessel will be used in a
manner consistent with this exemption. The use permit also
includes an adhesive sticker (sticker) that must be displayed
on the purchased vessel and ((whieh)) is valid for twelve con-
secutive months from the date of purchase. The sticker serves
as proof of a validly issued use permit. Vessel dealers are not
obligated to issue use permits to any individual. Buyers must
elect this exemption irrevocably and may not elect additional
exemptions under RCW 82.08.0266 and 82.08.02665 for the
same period. Individuals must wait twenty-four months from
the expiration of a use permit before claiming the use tax
exemption for their vessel pursuant to RCW 82.12.0251.

(iv) What are the obligations of vessel dealers? A ves-
sel dealer ((whe-eleets)) electing to issue a use permit under
this ((seetienhas-thefellowingebligatiens)) subsection must:

(A) Examine and determine, in good faith, whether the
individual has valid proof of nonresidency.

(B) Use ((department—of—revenue's—(department))) the

department's approved use permits. ((Obtain-department's))
Use permits ((frem—TaxpayerAeceount-Administration Divi-

' ; ) are
available on the department's web site at dor.wa.gov.

(C) Retain copies of issued use permits in ((his-or-her))
their records for the statutory period. For information about
the statutory period and maintaining records, please refer to
WAC 458-20-254 ((Reeordkeeping)).

(D) Provide copies of issued use permits to the depart-
ment on a quarterly basis. Copies of issued permits must be
sent to: Taxpayer Account Administration Division, Depart-
ment of Revenue, P.O. Box 47476, Olympia, Washington
98504-7476.

(E) Collect, remit, and report use permit fees. Dealers
report use permit fees on their excise tax returns and remit in
accordance with RCW 82.32.045.

(F) Electronically file all returns, as described in RCW
((82:32-650)) 82.32.080, with the department. Nonelectroni-
cally filed returns are not deemed filed unless approved by
the department for good cause shown.

(v) Liability for retail sales ((and-use)) tax.

(A) ((H-an)) A nonresident individual may purchase a
vessel in Washington without paying retail sales tax and
remain in the state for twelve consecutive months, from the
date of issuance, by obtaining a use permit under RCW
82.08.700 from the vessel dealer. If the nonresident individ-
ual ((eb%&ms—a—&se—pem&t—fer—a—vessel—tméer—ﬂﬁs—see&eﬂ—&ﬂd))
uses that vessel in Washington after the use permit expires,
the individual will be liable for retail sales tax on the original
selling price of that vessel (along with interest ((retreactive
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te)) from the date of purchase at the rate provided in RCW
82.32.050).

(B) Vessel dealers ((will-be)) are personally liable for
retail sales tax if the dealer either does not collect retail sales
tax when making sales to individuals without valid identifica-
tion establishing nonresidency, or fails to maintain records of
sales as provided under (b)(iv) of this subsection.

(4) Deferred retail sales or use tax. If Washington retail
sales tax has not been paid, persons using watercraft on
Washington waters are required to report and remit to the
department ((steh)) sales tax (commonly referred to as
deferred retail sales tax) or use tax, unless the use is specifi-
cally exempt by law. A credit against Washington's use tax is
allowed for retail sales or use tax previously paid by the user
or the user's bailor or donor with respect to the property to
any other state of the United States, any political subdivision
thereof, the District of Columbia, and any foreign country or
political subdivision thereof, prior to the use of the property
in Washington. (REW-8212-035—See-alse)) For additional
information on use tax refer to WAC 458-20-178 ((Use-tax)).

(a) Purchased and used within Washington for more
than forty-five days. Tax is due on the use by any nonresi-
dent of watercraft purchased from a Washington ((vender))
seller and first used within this state for more than forty-five
days if retail sales or use tax ((has-netbeen)) was not paid by
the user. Tax is due notwithstanding the watercraft qualified
for a retail sales tax exemption at the time of purchase.

(b) Temporary use. Use tax does not apply ((te—the)).
for the first sixty days. for temporary use or enjoyment of
watercraft brought into this state by nonresidents while tem-
porarily within this state.

(1) For watercraft owned by nonresident entities (i.e.,
corporations, limited liability companies, trusts, partnerships,
etc.), it will be presumed that use within Washington exceed-
ing sixty days in any twelve-month period is more than tem-
porary use and use tax is due, except as otherwise provided in
this ((seetionr)) rule. For vessels at least thirty feet in length,
but no more than one hundred sixty-four feet in length, see
subsection (e) of this subsection.

(i1) Nonresident individuals (whether residents of other
states or foreign countries) may temporarily bring watercraft
into this state for sixty days before they are required to obtain
a nonresident vessel permit, from the department of licens-
ing. to continue their use or enjoyment without incurring lia-
bility for the use tax ((i)). RCW 88.02.620. Such use ((dees))
may not exceed a total of six months in any twelve-month
period. To qualify for this six-month exemption period, the
watercraft must be issued a valid number under federal law or
by an approved authority of the state of principal operation,
be documented under the laws of a foreign country, or have a
valid United States customs service cruising license. ((Fhe

; ] o oll denti oot .

days:)) Failure to meet the applicable documentation and
identification requirements will result in a loss of the exemp-
tion.

(c) Repair. alteration, or reconstruction of watercraft
in Washington. Watercraft owned by nonresidents and in
this state exclusively for repair, alteration, or reconstruction
are exempt from the use tax if removed from this state within
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sixty days. RCW 88.02.570 and 82.12.0251. If repair, alter-
ation, or reconstruction cannot be completed within this
period, the exemption may be extended by filing with the
department's compliance division an affidavit as required by
RCW ((88:02:030)) 88.02.570 verifying the vessel is located
((epen)) on the waters of this state exclusively for repair,
alteration, reconstruction, or testing. This document, titled
"Nonresident ((Out-ef-State)) Vessel Repair Affidavit," is
effective for sixty days. If additional extensions of the
exemption period are needed, additional affidavits must be
sent to the department prior to the expiration date. Failure to
file this affidavit can result in requiring that the vessel be reg-
istered in Washington and subject to the use tax.

(d) One year "use permit" for nonresident individu-
als - Use tax exemption for vessels thirty feet or longer.
((
2007-exempts)) RCW 82. 12 700 prov1des an exempuon from
use tax for the purchase of vessels thirty feet or longer used in
Washington by nonresident individuals. This exemption is
available to nonresident individuals in any of the three fol-
lowing situations: The vessel is purchased from a vessel
dealer and a use permit is obtained in accordance with sub-
section (3)(b) of this ((seetter)) rule; the vessel is purchased
in Washington from someone other than a vessel dealer and
within fourteen days of purchase the nonresident individual
obtains a use permit under this subsection; the vessel is
acquired outside Washington and the nonresident individual,
within fourteen days of bringing the vessel into Washington,
buys a use permit as provided under this subsection. Any ves-
sel dealer that issues permits under subsection (3)(b) of this
((seetten)) rule must also issue permits under this subsection.

(1) What are the obligations of vessel dealers? Vessel
dealers that issue use permits have the same obligations as
those described in subsection (3)(b)(iv) of this ((seetion))
rule. Vessel dealers may not issue use permits under this sub-
section where a nonresident individual has already obtained a
use permit under subsection (3)(b) of this ((seetien)) rule.

(i) Valid proof of nonresidency. Nonresident individu-
als must meet the same identification requirements described
in subsection (3)(b)(ii) of this ((seetion)) rule.

(iii) Use permits. The use permit is not renewable and
costs five hundred dollars for vessels thirty to fifty feet and
eight hundred dollars for vessels greater than fifty feet in
length. This use permit must be displayed on the vessel and is
valid for twelve consecutive months from the date of issu-
ance. Nonresident individuals must obtain a use permit from
a vessel dealer; however, vessel dealers are not obligated to
issue these use permits. Nonresident individuals must elect
this exemption irrevocably and may not elect exemption
under RCW 82.08.0266 and 82.08.02665 for the same period.
The nonresident individual must wait twenty-four consecu-
tive months from the expiration of a use permit before claim-
ing exemption for a vessel under RCW 82.12.0251.

(iv) Liability for use tax.

(A) If a nonresident ((individual-continues—to—use—a))
individual's vessel is in Washington after ((his-erher)) their
use permit expires, that individual ((shatt-be)) is liable for use
tax under RCW 82.12.020. Liability for use tax will be based
((epen)) on the value of the vessel at the time it was either
purchased or first brought into Washington. Interest will
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accrue ((retreaetive-te)) from the date of purchase or first use
in Washington at a rate set by RCW 82.32.050.

(B) Vessel dealers are personally liable for use tax where
a dealer either issues a use permit to a nonresident individual
who does not hold valid proof of nonresidency, or fails to
maintain records for each use permit issued showing the type
of identification accepted, the identification numbers, and
expiration date.

(e) Permits for nonresident entity owned vessels 30

feet - 164 feet. Effective September 1, 2015, a nonresident
entity vessel owner that is not a natural person, may qualify

to receive a nonresident vessel permit from the department of
licensing under RCW 88.02.620.

(1) This permit applies only to vessels at least thirty feet
in length, but no more than one hundred sixty-four feet in
length.

(i) An application must be filed, prior to the sixty-first
day of use in this state, to obtain a nonresident vessel permit.
Application must be made directly to the department for writ-
ten approval in accordance with RCW 82.32.865.

(iii) To qualify, no Washington resident may be a princi-
pal of the nonresident entity. For the purpose of this subsec-
tion, "principal" means a natural person that owns, directly or
indirectly, including through any tiered ownership structure,
more than a one percent interest in the nonresident person
applying for a nonresident vessel permit.

(iv) The "Nonresident Vessel Permit Approval Applica-
tion" can be found on the department's web site at dor.wa.

gov.

(5) Examples. ((Fhefellowingexamplesidentifyranum-
ber-of-facts—and-thenstate-a—concluston—Theseexamples
shouwld-beused-enly-as—apeneral-guide—Thetaxresults-of
and-eireumstanees:)) In all applicable examples, retailing
B&O tax is due from the seller for all sales of watercraft and
parts, and all charges for repair parts and labor.

(a) Example 1. Mr. Kelley, a resident of California,
pilots his cabin cruiser ((whieh)) that is registered in that state
into Puget Sound for his enjoyment. On the sixtieth day of his
stay, Mr. Kelley obtains ((&n—téeﬂﬁ-ﬁe&&eﬂ—deeumem)) a 60-
day nonresident vessel permit for the cabin cruiser under
RCW ((88-62-630)) 88.02.620 from the department of licens-
ing. To further extend his stay in Washington waters, he
applies for a second ((identification-doecument)) permit
within the prescribed period. In the middle of his fifth month
on Puget Sound, Mr. Kelley departs and returns the ((eraft))
cabin cruiser to its home port in California. The stay would
not subject Mr. Kelley to use tax. ((On-the-otherhand;)) The
same would be true if Mr. Kelley were a resident of Vancou-

ver, British Columbia, ((bringing-a—vessel)) with a cabin
cruiser registered in Canada, ((he-weuld-alse-have-te)) as

long as he timely obtains and displays the ((apprepriateiden-
tifieation-deeument)) permit required by RCW ((88:02:639))
88.02.570 and 88.02.620 to allow his temporary use of the
((vwatereraft)) cabin cruiser in Washington.

(b) Example 2. Company A sells a yacht to John Doe, an
Oregon resident, who takes delivery in Washington. The
yacht is required to be registered by the state of Oregon. The
vessel is removed from Washington waters within forty-five
days of delivery. Company A examines a driver's license con-
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firming John Doe ((te-be)) is an Oregon resident, and records
this information in the sales file. Company A does not com-
plete and retain the required exemption certificate.

The sale of the yacht is subject to the retail sales tax. The
exclusive authority for granting a retail sales tax exemption
for this sale is provided by RCW 82.08.0266. Completion of
an exemption certificate is a statutorily imposed condition for
obtaining this exemption. Company A has not satisfied the
conditions and requirements necessary to grant an exemption
under this statute. The exemption provisions under RCW
82.08.0273 for sales to nonresidents of states having less than
three percent retail sales tax ((ear)) may not be used for pur-
chases of vessels which require United States Coast Guard
documentation, or registration in the state of principal use. If
the exemption certificate had been properly completed at the
time of sale, this sale would have qualified for the retail sales
tax exemption.

(c) Example 3. Mr. Jones, a California resident, con-
tracts Company B to manufacture a pleasure yacht. Mr. Jones
purchases a boat motor from Company Y with instructions
that delivery be made to Company B for installation on the
yacht. The yacht is required to be registered with the state of
California, which has assumed the registration and number-
ing function under the Federal Boating Act of 1958. Com-
pany B examines Mr. Jones' driver's license to verify Mr.
Jones is a nonresident of Washington, and retains the proper
exemption certificate at the time of sale. Delivery is made in
Washington, and Mr. Jones removes the ((vessel)) yacht from
Washington waters within forty-five days of delivery.

The sale of the yacht by Company B to Mr. Jones is not
subject to the retail sales tax, as the requirements and condi-
tions for exemption have been satisfied. Retail sales tax
does((zhewever;)) apply to the sale of the motor by Company
Y to Mr. Jones. The exemption provided by RCW 82.08.-
0266 does not extend to a separate seller of unattached com-
ponent parts, even though the parts are installed in the
((watereraft)) yacht prior to delivery.

(d) Example 4. Mr. Smith, a resident of British Colum-
bia, Canada, brings his yacht into Washington with the inten-
tion of temporarily using the yacht for personal enjoyment.
Mr. Smith obtains the required ((identification-decument))
60-day nonresident vessel permit issued by the department of
licensing. After four months of personal use, the yacht expe-
riences mechanical difficulty. The yacht is taken to a repair
facility and due to the extensive nature of the damage the
yacht remains at the repair facility for six months being

repaired. As explained in subsection (4)(c) of this ((seetion))
rule, Mr. Smith ((makes-a-timely-filing-of)) timely files each
required "Nonresident ((Out-ef-State)) Vessel Repair Affida-
vit." An employee of the repair facility is on board the yacht
during all testing, and there is no personal use by Mr. Smith
during this period. Upon completion of the repairs and test-
ing, Mr. Smith takes delivery at the repair facility.

Mr. Smith obtains a second 60-day nonresident vessel
permit so he may personally use the yacht in Washington
waters for up to two months after taking delivery of the
repaired yacht. He will not incur liability for use tax because
the instate use of the yacht for personal enjoyment will not
exceed six months in a twelve-month period. The time the
yacht is at the repair facility exclusively for repair does not
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count against the period of time Mr. Smith is considered to be
"temporarily" using the yacht in Washington for personal
enjoyment because he properly filed the repair affidavit with
the department. Retail sales tax is due, and must be paid,
((hewever;)) on all charges for repair parts and labor. The
exemption from sales tax for purchases of vessels does not
extend to repairs.
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