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Title of Rule and Other Identifying Information: WAC
458-20-252 Hazardous substance tax and petroleum product
tax (Rule 252) and 458-20-281 Petroleum product tax (new
Rule 281) were, prior to this expedited rule making, com-
bined into one rule. Now split into two separate rules,
amended Rule 252 has legislative language added from sec-
tion 1, chapter 105, Laws of 2002; and section 1902, chapter
6, Laws of 2015 3rd sp. sess. New Rule 281 has legislative
language added from section 4, chapter 203, Laws of 2004;
sections 4, 5, and 6, chapter 3, Laws of 2012 1st sp. sess.; and
sections 18, 19, and 21, chapter 161, Laws of 2016.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Danitza Casselman,
Department of Revenue, P.O. Box 47453, Olympia, WA
98504-7453, e-mail DanitzaC@dor.wa.gov, AND
RECEIVED BY December 19, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Splits old Rule
252 (Hazardous substance tax and petroleum product tax)
into amended Rule 252 (Hazardous substance tax) and new
Rule 281 (Petroleum product tax). Past legislative changes
incorporated into each rule as described below. Last, refer-
ences to "section" changed to "rule" and grammatical correc-
tions made throughout.

Copies of draft rules are available for viewing and print-
ing on our web site at Rules Agenda.

Reasons Supporting Proposal: The Rule 252 proposal
incorporates the legislative changes from section 1, chapter
105, Laws of 2002; and section 1902, chapter 6, Laws of
2015 3rd sp. sess. The Rule 281 proposal incorporates legis-
lative changes from section 4, chapter 203, Laws of 2004;
sections 4, 5, and 6, chapter 3, Laws of 2012 1st sp. sess.; and
sections 18, 19, and 21, chapter 161, Laws of 2016.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: Chapters 82.21 and 82.23A
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Danitza Casselman, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 534-1583; Implementation and
Enforcement: Marcus Glasper, 1025 Union Avenue S.E.,
Suite #500, Olympia, WA, (360) 534-1615.
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AMENDATORY SECTION (Amending WSR 89-16-091,
filed 8/2/89, effective 9/2/89)

WAC 458-20-252 Hazardous substance tax ((and
petroleamproduettax)).

((PARTFA—HAZARDOUS SUBSTANCE TAX))

(1) Introduction. Under ((the—previstons—of)) chapter
((8222)) 82.21 RCW (referred to in this rule as the "law"), a

hazardous substance tax ((was)) is imposed((;effeetiveJanu-
ary11988;)) upon the wholesale value of certain substances
and products, with specific credits and exemptions provided.

((Fhistaw-is-significantlychanged;-effective-on Mareh 15
1989, beeause-of hnitiative 97-0-97)-which-waspassed-by-the

Ve%efs—rﬂ—the—NevembeiLS—l-%&geﬂefal—e}eeﬁeﬁ—)) The tax((
whleh—ls—reﬂﬂpesed—by—l-Q%)) is an excise tax upon the privi-
lege of possessing hazardous substances or products in this
state. ((Hisimpesedinadditionto-all-othertaxes-ofan-exeise
or-property-taxnatare-and-isnotintevof any othersuech
taxes:))

(a) (F9%which-will-bereferred-to-asehapter 2 baws-of
1989;)) Chapter 82.21 RCW defines certain specific sub-

stances as being hazardous and includes other substances by
reference to federal legislation governing such things. It also
provides authority to the director of the state department of
ecology to designate by rule any other substance((s)) or prod-
uct((s)) as hazardous ((whieh)) that could present a threat to

human health or the environment. ((JEhe—depaftmeﬂt—ef—eee}-

1 Chapter 173-
_ (b) ((SeetionsS-throughd2-of1-97-consistof the-tax-pro-

are)) Chapter 82.21 RCW is administered exclusively under

))
342 WAC))

this ((seetion)) rule. The ((taxprevisiens)) law relates exclu-
sively to the possession of hazardous substances and prod-
ucts. The ((taxprevisiens-de)) law does not relate to waste,
releases or spills of any materials, cleanup, compensation, or
liability for such things, nor does tax liability under the law
depend upon such factors. The incidence or privilege
((whteh)) that incurs tax liability is simply the possession of
the hazardous substance or product, whether or not such pos-
session actually causes any hazardous or dangerous circum-
stance.

(c) The hazardous substance tax is imposed upon any
possession of a hazardous substance or product in this state
by any person who is not expressly exempt of the tax. How-
ever, it is the intent of the law that the economic burden of the
tax should fall upon the first such possession in this state.
Therefore, the law provides that if the tax has not been paid
upon any hazardous substance or product the department of
revenue may collect the tax from any person who has had
possession. The amount of tax paid then constitutes a debt
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owed by the first person having had taxable possession to the
person who pays the tax.

(2) Definitions. For purposes of this ((pa#t)) rule the fol-
lowing ((terms-will)) definitions apply.

(a) "Tax" means the hazardous substance tax imposed
under ((seetiton1+0-0f1-97)) chapter 82.21 RCW.

(b) "Hazardous substance" means ((anything-designated

(1) Any substance that, on March 1, ((989)) 2002, is a
hazardous substance under section 101(14) of the Federal
Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA), 42 U.S.C. Sec. 9601(14),

as amended by Public Law 99-499 on October 17, 1986,

except that hazardous substance does not include the follow-
ing noncompound metals when in solid form in a particle

larger than one hundred micrometers (0.004 inches) in diam-

eter: Antimony, arsenic, beryllium, cadmium, chromium,
copper, lead, nickel, selenium, silver, thallium, or zinc. These
substances consist of chemicals and elements in their purest
form. A CERCLA substance ((hieh)) that contains water is
still considered pure. Combinations of CERCLA substances
as ingredients together with nonhazardous substances will
not be taxable unless the end product is specifically desig-
nated as a hazardous substance by the department of ecol-
ogy(()):

(ii) Petroleum products (further defined below);

(iii) Pesticide products required to be registered under
section 136a of the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), 7 U.S.C. Sec. 136 et seq., as
amended by Public Law 104-170 on August 3, 1996; and

(iv) Anything else enumerated as a hazardous substance
in chapter ((+373-—)) 173-342 WAC by the department of
ecology.

(c) "Product(s)" means any item(s) containing a combi-
nation of ingredients, some of which are hazardous sub-
stances and some of which are not hazardous substances.

(d) "Petroleum product" means any plant condensate,
lubricating oil, crankcase motor oil, gasoline, aviation fuel,
kerosene, diesel motor fuel, benzol, fuel oil, residual fuel,
asphalt base, liquefied or liquefiable gases, such as butane,
ethane and propane, and every other product derived from the
refining of crude oil, but the term does not include crude oil.

((6))) The term "derived from the refining of crude oil"
as used herein, means produced because of and during petro-
leum processing. "Petroleum processing” includes all activi-
ties of a commercial or industrial nature wherein labor or skill
is applied, by hand or machinery, to crude oil or any byprod-
uct of crude oil so that as a result thereof a fuel or lubricant is
produced for sale or commercial or industrial use. "Fuel"
includes all combustible gases and liquids suitable for the
generation of energy. The term "derived from the refining of
crude oil" does not mean petroleum products ((whieh)) that
are manufactured from refined oil derivatives, such as petro-
leum jellies, cleaning solvents, asphalt paving, etc. Such fur-
ther manufactured products become hazardous substances
only when expressly so designated by the director of the
department of ecology in chapter 173-342 WAC.
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(e) "Possession" means control of a hazardous substance
located within this state and includes both actual and con-
structive possession.

(i) "Control" means the power to sell or use a hazardous
substance or to authorize the sale or use by another.

(i1) "Actual possession" occurs when the person with
control has physical possession.

(iii) "Constructive possession" occurs when the person
with control does not have physical possession.

(f) "Previously taxed hazardous substance" means a haz-
ardous substance upon which the tax has been paid and which
has not been remanufactured or reprocessed in any manner.

(1) Remanufacturing or reprocessing does not include the
mere repackaging or recycling for beneficial reuse. Rather,
these terms embrace activities of a commercial or industrial
nature involving the application of skill or labor by hand or
machinery so that as a result, a new or different substance or
product is produced.

(i1) "Recycling for beneficial reuse" means the recaptur-
ing of any used substance or product, for the sole purpose of
extending the useful life of the original substance or product
in its previously taxed form, without adding any new, differ-
ent, or additional ingredient or component.

(iii) Example: Used motor oil drained from a crankcase,
filtered, and containerized for reuse is not remanufactured or
reprocessed. If the tax was paid on possession of the oil
before use, the used oil is a previously taxed substance.

(iv) Possessions of used hazardous substances by per-
sons who merely operate recycling centers or collection sta-
tions and who do not reprocess or remanufacture the used
substances are not taxable possessions.

(g) "Wholesale value" is the tax measure or base. It
means the fair market value determined by the wholesale
selling price.

In cases where no sale has occurred, wholesale value
means the fair market wholesale value, determined as nearly
as possible according to the wholesale selling price at the
place of use of similar substances of like quality and charac-
ter. In such cases the wholesale value shall be the "value of
the products" as determined under the alternate methods set
forth in WAC 458-20-112.

(h) "Selling price" means consideration of any kind
expressed in terms of money paid or delivered by a buyer to
a seller, without any deductions for any costs whatsoever.
Bona fide discounts actually granted to a buyer result in
reductions in the selling price rather than deductions.

(1) "State," for purposes of the credit provisions of the
hazardous substance tax, means:

(1) The state of Washington((s)).

(i1) States of the United States or any political subdivi-
sions of such other states((5)).

(iii) The District of Columbia(()).

(iv) Territories and possessions of the United States((5)).

(v) Any foreign country or political subdivision thereof.

(j) "Person" means any natural or artificial person,
including a business organization of any kind, and has the
further meaning defined in RCW 8§2.04.030.

((®)) The term "natural person," for purposes of the tax

exemption ((previded-by-seetion1H2)-ef1-97)) in subsection
(4)(b) of this rule regarding substances used for personal or
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domestic purposes, means human beings in a private, as
opposed to a business sense.

(k) Except as otherwise expressly defined in this ((see-
ttenr)) rule, the definitions of terms provided in chapters
82.04, 82.08, and 82.12 RCW apply equally for this ((see-
tien)) rule. Other terms not expressly defined in these chap-
ters or this ((seetion)) rule are to be given their common and
ordinary meanings.

(3) Tax rate and measure. The tax is imposed upon the
privilege of possessing a hazardous substance((s)) in this
state. The tax rate is seven tenths of one percent (.007). The
tax measure or base is the wholesale value of the substance,
as defined ((herein)) in this rule.

(4) Exemptions. The following are expressly exempt
from the tax:

(a) Any successive possessions of any previously taxed
hazardous substances are tax exempt.

(1) Any person who possesses a hazardous substance
((whieh)) that has been acquired from any other person who
is registered with the department of revenue and doing busi-
ness in this state may take a written statement certifying that
the tax has been previously paid. Such certifications must be
taken in good faith and must be in the form provided in ((the
last-part-efthisseetien)) subsection (14) of this rule. Blanket
certifications may be taken, as appropriate, which must be
renewed at intervals not to exceed four years. These certifica-
tions may be used for any single hazardous substance or any
broad classification of hazardous substances, e.g., "all chem-
icals."

(i1) In the absence of taking such certifications, the per-
son who possesses any hazardous substance must retain
proofs that it purchased or otherwise acquired the substance
from a previous possessor in this state. It is not necessary for
subsequent possessors to obtain certificates of previously
taxed hazardous substances in order to perfect their tax
exemption. Documentation ((shieh)) that establishes any
evidence of previous tax payment by another person will suf-
fice. This includes invoices or billings from in-state suppliers
((wwhieh)) that reflect their payment of the tax or simple bills
of lading or delivery documents revealing an in-state source
of the hazardous substances.

(iii) This exemption for taxes previously paid is available
for any person in successive possession of a taxed hazardous
substance even though the previous payment may have been
satisfied by the use of credits or offsets available to the previ-
ous person in possession.

(iv) Example. Company A brings a substance into this
state upon which it has paid a similar hazardous substance tax
in another state. Company A takes a credit against its Wash-
ington tax liability in the amount of the other state's tax paid.
It then sells the substance to Company B, and provides Com-
pany B with a certificate of previously taxed substance. Com-
pany B's possession is tax exempt even though Company A
has not directly paid Washington's tax but has used a credit
against its Washington liability.

(b) Any possession of a hazardous substance by a natural
person for use of a personal or domestic nature, rather than a
business nature, is tax exempt.

(i) This exemption extends to relatives, as well as other
natural persons who reside with the person possessing the
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substance, and also to regular employees of that person who
use the substance for the benefit of that person.

(i) This exemption does not extend to possessions by
any independent contractors hired by natural persons, which
contractors themselves provide the hazardous substance.

(iii) Examples: Possessions of spray materials by an
employee-gardener or soaps and cleaning solvents by an
employee-domestic servant, when such substances are pro-
vided by the natural person for whose domestic benefit such
things are used, are tax exempt. Also, possessions of fuel by
private persons for use in privately owned vehicles are tax
exempt.

(c) Any possession of any hazardous substance, other
than pesticides or petroleum products, possessed by a retailer
for making sales to consumers, in an amount ((whieh)) that is
determined to be "minimal" by the department of ecology.
That department has determined that the term "minimal"
means less than $1,000.00 worth of such hazardous sub-
stances measured by their wholesale value, possessed during
any calendar month.

(d) Possessions of alumina or natural gas are tax exempt.

(e) Persons or activities ((whieh)) that the state is prohib-
ited from taxing under the United States Constitution are tax
exempt.

(i) This exemption extends to the U.S. government, its
agencies and instrumentalities, and to any possession the tax-
ation of which has been expressly reserved or preempted
under the laws of the United States.

(i1) The tax will not apply with respect to any possession
of any hazardous substance purchased, extracted, produced
or manufactured outside this state ((whieh)) that is shipped or
delivered into this state until the interstate transportation of
such substance has finally ended in this state. Thus, out-of-
state sellers or producers need not pay the tax on substances
shipped directly to customers in this state. The customers
must pay the tax upon their first possession unless otherwise
expressly exempt.

(iii) Out-of-state sellers or producers will be subject to
tax upon substances shipped or delivered to warehouses or
other in-state facilities owned, leased, or otherwise controlled
by them.

(iv) However, the tax will not apply with respect to pos-
sessions of substances ((whieh)) that are only temporarily
stored or possessed in this state in connection with through,
interstate movement of the substances from points of origin
to points of destination both of which are outside of this state.

(f) The former exemption for petroleum products for
export sale or use outside this state as fuel was effectively
repealed by [-97. There are no exemptions under the law for
any possessions of hazardous substances in this state simply
because such substances may later be sold or used outside
this state.

(2) (Fhough—-97-contains—an—exemption—for-persons
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o] | ed it
exemptionunder-this-transitienalrale:)) Any possession of an

agricultural crop protection product that is solely for use by a
farmer or certified applicator as an agricultural crop protec-
tion product and is warehoused in this state or transported to
or from this state is tax exempt, provided that the person pos-
sessing the product does not use, manufacture, package for
sale, or sell the product in this state. The following definitions
apply throughout this subsection unless the context clearly
requires otherwise.

(1) "Agricultural crop protection product”" means a chem-
ical regulated under the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. Sec. 136 as amended as of Sep-
tember 1, 2015, when used to prevent, destroy, repel, miti-
gate, or control predators. diseases. weeds, or other pests.

(ii) "Certified applicator" has the same meaning as pro-
vided in RCW 17.21.020.

(iii) "Farmer" has the same meaning as in RCW 82.04.-
213.

iv) "Manufacturing" includes mixing or combinin
agricultural crop protection products with other chemicals or
other agricultural crop protection products.

(v) "Package for sale" includes transferring agricultural
crop protection products from one container to another,

including the transfer of fumigants and other liquid or gas-
eous chemicals from one tank to another.

(vi) "Use" has the same meaning as in RCW 82.12.010.
(5) Credits. There are three distinct kinds of tax credits
against liability ((whieh)) that are available under the law.

(a) A credit may be taken by any manufacturer or proces-
sor of a hazardous substance produced from ingredients or
components ((whieh)) that are themselves hazardous sub-
stances, and upon which the hazardous substance tax has
been paid by the same person or is due for payment by the
same person.

(i) Example. A manufacturer possesses hazardous chem-
icals ((whieh)) that it combines to produce an acid which is
also designated as a hazardous substance or product. When it
reports the tax upon the wholesale value of the acid it may use
a credit to offset the tax by the amount of tax it has already
paid or reported upon the hazardous chemical ingredients or
components. In this manner the intent of the law to tax haz-
ardous substances only once is fulfilled.

(1) Under circumstances where the hazardous ingredient
and the hazardous end product are both possessed by the
same person during the same tax reporting period, the tax on
the respective substances must be computed and the former
must be offset against the latter so that the tax return reflects
the tax liability after the credit adjustment.

Expedited
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(iii) This credit may be taken only by manufacturers who
have the first possession in this state of both the hazardous
ingredients and the hazardous end product.

(b) A credit may be taken in the amount of the hazardous
substance tax upon the value of fuel ((whieh)) that is carried
from this state in the fuel tank of any airplane, ship, truck, or
other vehicle.

(1) The credit may be claimed only for the amount of tax
reported or actually due to be paid on the fuel, not the amount
representing the value of the fuel.

(1) The purpose of this credit is to exclude from taxation
any possessions of fuel ((whieh)) that remains in the fuel
tanks of any carrier vehicles powered by such fuel when they
leave this state, regardless of where or from whom such fuel-
in-tanks was acquired.

(iii) The nature of this credit is such that it generally has
application only for interstate and foreign private or common
carriers ((whe)) that carry fuel into this state and/or purchase
fuel in this state. The intent is that the tax will apply only to
so much of such fuel as is actually consumed by such carriers
within this state.

(iv) In order to equitably and efficiently administer this
tax credit, any fuel ((whieh)) that is brought into this state in
carrier vehicle fuel tanks must be accounted for separately
from fuel ((whieh)) that is purchased in this state for use in
such fuel tanks. Formulas approved by the department of rev-
enue for reporting the amount of fuel consumed in this state
for purposes of this tax or other excise tax purposes will sat-
isfy the separate accounting required under this subsection.

(v) Fuel-in-tanks brought into this state must be fully
reported for tax and then the credit must be taken in the
amount of such fuel ((whteh)) that is taken back out of this
state. This is to be done on the same periodic excise tax return
so that the net effect is that the tax is actually paid only upon
the portion of fuel consumed here.

(vi) The credit for fuel-in-tanks purchased in this state
must be accounted for by using a fuel-in-tanks credit certifi-
cate in substantially the following form:

Certificate of Credit for Fuel Carried
from this State in Fuel Tanks

I hereby certify that the petroleum products specified
herein, purchased by or transferred to the undersigned, from
(name of seller or transferor), are entitled to the credit for fuel
((whieh)) that is carried from this state in the fuel tank of any
airplane, ship, truck, or other vehicle operated by a private or
common carrier in interstate or foreign commerce. I will
become liable for and pay the taxes due upon all or any part
of such fuel ((whieh)) that is not so carried from this state.
This certification is given with full knowledge of, and subject
to the legally prescribed penalties for fraud and tax evasion.

Registration No.

(if applicable)
Type of Business ... ...
Firm Name
Business Address ...
Registered Name ... ... ..
(if different)
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Tax Reporting Agent

Authorized Signature
Title
Identity of Fuel

(kind and amount by volume)
Date:

(vii) This certificate may be executed and provided to
any possessor of fuel in this state, throughout the chain of dis-
tribution, with respect to fuel ((whieh)) that ultimately will be
sold and delivered into any carrier's fuel tanks in this state.
Thus, refiners or manufacturers will take such certificates
directly from carriers or from their wholesale purchasers who
will sell to such carriers. Similarly, fuel dealers and distribu-
tors will take such certificates from carriers to whom they sell
such fuel. These certificates must be retained as a permanent
part of such seller's business records.

(viii) Persons who execute and provide these credit cer-
tificates to their fuel suppliers must retain suitable purchase
and sales records as may be necessary to determine the
amount of tax for which such persons may be liable.

(ix) Blanket certificates may be used to cover recurrent
purchases of fuel by the same purchaser. Such blanket certif-
icates must be renewed every two years.

(c) A credit may be taken against the tax owed in this
state in the amount of any other state's hazardous substance
tax ((whieh)) that has been paid by the same person measured
by the wholesale value of the same hazardous substance.

(1) In order for this credit to apply, the other state's tax
must be significantly similar to Washington's tax in all its
various respects. The taxable incident must be possessing the
substance; the tax purpose must be that the substance is haz-
ardous; and the tax measure must be stated in terms of the
wholesale value of the substance, without deductions for
costs of doing business, such that the other state's tax does not
constitute an income tax or added value tax.

(i1) This credit may be taken for the amount of any other
state's qualifying tax ((whieh)) that has actually been paid
before Washington state's tax is incurred because the sub-
stance was previously possessed by the same person in
another taxing jurisdiction.

(ii1) The amount of credit is limited to the amount of tax
paid in this state upon possession of the same hazardous sub-
stance in this state. Also, the credit may not be applied
against any tax paid or owed in this state other than the haz-

ardous substance tax imposed ((by-seetten10-e£1-97)) under
chapter 82.21 RCW.

(iv) Exchange agreements under which hazardous sub-
stances or products possessed in this state are exchanged
through any accounts crediting system with like substances
possessed in other states do not qualify for this credit. The
substance taxed in another state, and for which this credit is
sought, must be actually, physically possessed in this state.

(v) Persons claiming this credit must maintain records
necessary to verify that the credit taking qualifications have
been met. ((See)) Additional information regarding record-
keeping requirements is provided in WAC 458-20-19301((;

part{9)-forrecord-keeping requirements)). The department of
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revenue will publish an excise tax bulletin listing other states'
taxes ((whieh)) that qualify for this credit.

(6) Newly defined hazardous substances. Under chapter
82.21 RCW the director of the department of ecology may
identify and designate ((things)) other substances or products
as being hazardous substances ((afterMareh151989—-Alse;
things)) for purposes of the tax. The director of the depart-
ment of ecology may also delete substances or products pre-

viously designated as hazardous substances ((may-be-deleted
from-this-definition)). Such actions are done by ((the-adop-
&eﬂ—&ﬂd—subseqﬁem—peﬂed*&&me&dmeﬂ%s—te—m-}es—e{;fhe

Gede)) amendmg chaDter 173 342 WAC

(a) The law allows the addition or deletion of substances
or products as hazardous substances by rule amendments, no
more often than twice in any calendar year.

(b) When such ((definitions)) additions or deletions are
((changed)) made, they do not take effect for tax purposes
until the first day of the following month ((whieh)) that is at
least thirty days after the effective date of rule ((aetion))
amendment by the department of ecology.

(i) Example. The department of ecology ((adepts—er))
amends ((the-rale)) chapter 173-342 WAC by adding a new
substance and the effective date of the amendment is June
15th. Possession of the substance does not become taxable
until August 1st.

(i1) The tax is owed by any person who has possession of
the newly designated hazardous substance upon the tax effec-
tive date as explained herein. It is immaterial that the person
in possession on that date was not the first person in posses-
sion of the substance in this state before it was designated as
hazardous.

(7) Recurrent tax liability. It is the intent of the law that
all hazardous substances possessed in this state should incur
this tax liability only once unless they are expressly exempt.
This is true of hazardous ingredients of products as well as
the manufactured end product itself, if designated as a haz-
ardous substance. The exemption for previously taxed haz-
ardous substances does not apply to "products" ((whieh)) that
have been manufactured or remanufactured simply because
an ingredient or ingredients of that product may have already
been taxed when possessed by the manufacturer. Instead of
an exemption, manufacturers in possession of both the haz-
ardous ingredient(s) and end product(s) should use the credit
provision explained at ((part)) subsection (5)(a) of this ((see-
tien)) rule.

(a) However, the term "product" is defined to mean only
an item or items ((whteh)) that contain a combination of both
hazardous substance(s) and nonhazardous substance(s). The
term does not include combinations of only hazardous sub-
stances. Thus, possessions of substances produced by com-
bining other hazardous substances upon all of which the tax
has previously been paid will not again be taxable.

(b) When any hazardous substance(s) is first produced
during and because of any physical combination or chemical
reaction ((whieh)) that occurs in a manufacturing or process-
ing activity, the intermediate possession of such substance(s)
within the manufacturing or processing plant is not consid-
ered a taxable possession if the substance(s) becomes a com-
ponent or ingredient of the product being manufactured or
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processed or is otherwise consumed during the manufactur-
ing or processing activity.

((®)) However, when any intermediate hazardous sub-
stance is first produced during a manufacturing or processing
activity and is withdrawn for sale or transfer outside of the
manufacturing or processing plant, a taxable first possession
occurs.

(¢) Concentrations or dilutions for shipment or storage.
The mere addition or withdrawal of water or other nonhaz-
ardous substances to or from hazardous substances desig-
nated under CERCLA or FIFRA for the sole purpose of trans-
portation, storage, or the later manufacturing use of such sub-
stances does not result in any new hazardous product.

(8) How and when to pay tax. The tax must be reported
on a special line of the combined excise tax return designated
"hazardous substances." It is due for payment together with
the timely filing of the return upon which it is reported, cov-
ering the tax reporting period during which the hazardous
substance(s) is first possessed within this state. Any person
who is not expressly exempt of the tax and who possesses any
hazardous substance in this state, without having proof that
the tax has previously been paid on that substance, must
report and pay the tax.

(a) It may be that the person who purchases a hazardous
substance will not have billing information from which to
determine the wholesale value of the substance when the tax
return for the period of possession is due. In such cases the
tax is due for payment no later than the next regular reporting
due date following the reporting period in which the sub-
stance(s) is first possessed.

(b) The taxable incident or event is the possession of the
substance. Tax is due for payment by the purchaser of any
hazardous substance whether or not the purchase price has
been paid in part or in full.

(c) Special provision for manufacturers, refiners, and
processors. Manufacturers, refiners, and processors who pos-
sess hazardous substances are required to report the tax and
take any available exemptions and credits only at the time
that such hazardous substances are withdrawn from storage
for purposes of their sale, transfer, remanufacture, or con-
sumption.

(9) How and when to claim credits. Credits should be
claimed and offset against tax liability reported on the same
excise tax return when possible. The tax return form provides
a line for reporting tax on hazardous substances and a line for
taking credits as an offset against the tax reported. It is not
required that any documents or other evidences of entitle-
ment to credits be submitted with the report. Such proofs
must be retained in permanent records for the purpose of ver-
ification of credits taken.

(10) Special provision for consumer/first possessors.
Under circumstances where the consumer is the first person
in possession of any nonexempt hazardous substance (e.g.,
substances imported by the consumer), or where the con-
sumer is the person who must pay the tax upon substances
previously possessed in this state (fuel purchased for export
in fuel tanks) the consumer's tax measure will be eighty per-
cent of its retail purchase price. This provision is intended to
achieve a tax measure equivalent to the wholesale value.
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(11) Hazardous substances or products on consignment.
Consignees who possess hazardous substances or products in
this state with the power to sell such things, in their own
name or on behalf of a disclosed or undisclosed consignor are
liable for payment of the tax. The exemption for previously
taxed substances is available for such consignees only if the
consignors have paid the tax and the consignee has retained
the certification or other proof of previous tax payment
referred to in ((part)) subsection (4)(a)(i) and (ii) of this ((see-
tien)) rule. Possession of consigned hazardous substances by
a consignee does not constitute constructive possession by
the consignor.

(12) Hazardous substances untraceable to source. Vari-
ous circumstances may arise whereby a person will possess
hazardous substances in this state, some of which have been
previously taxed in this or other states and some of which
may not. In such cases formulary tax reporting may be used,
only upon a special ruling by the department of revenue.

(((®))) Example. Fungible petroleum products from
sources both within and outside this state are commingled in
common storage facilities. Formulary reporting is appropri-
ate based upon volume percentages reflecting the ratio of in-
state production to out-of-state production or other form of
acquisition.

(13) Administrative provisions. The provisions of chap-
ter 82.32 RCW regarding due dates, reporting periods, tax
return requirements, interest and penalties, tax audits and
limitations, disputes and appeals, and all such general admin-
istrative provisions apply equally to the hazardous substance
tax. Special requested rulings covering unique circumstances
generally will be issued within sixty days from the date upon
which complete information is provided to the department of
revenue.

(14) Certification of previously taxed hazardous sub-
stance. Certification that the hazardous substance tax has
already been paid by a person previously in possession of the
substance(s) may be taken in substantially the following
form:

I hereby certify that this purchase -
all purchases of
(omit one)

(identify substance(s) purchased)

who possesses registration no.

(buyer's number, if registered)

consists of the purchase of hazardous substance(s) or prod-
uct(s) upon which the hazardous substance tax has been paid
in full by a person previously in possession of the sub-
stance(s) or product(s) in this state. This certificate is given
with full knowledge of, and subject to the legally prescribed
penalties for fraud and tax evasion, and with the full knowl-
edge and agreement that the undersigned hereby assumes any
liability for hazardous substance tax which has not been pre-
viously paid because of possession of the hazardous sub-
stance(s) or product(s) identified herein.

The registered seller named below personally paid the
tax upon possession of the hazardous substances.
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......... A person in possession of the hazardous substances prior seling price-at-theplace-ofuse-of simtlar produets-oflike
to the possession of the registered seller named below i L = i
paid the tax. in-preeisely-the-mannerfor the petroleum produettax-asitis

(Check the appropriate line.) for-the-hazardous-substanee taxinpart I;-subseetion(2)(g)of

Name of registered seller .......... Registration No. ......... this-seetion:
n M n
Firmname ..................... Address ................
n "
Type of BUSINESS . . . .o\ i et g

Authorized signature ............. Title ...
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NEW SECTION

WAC 458-20-281 Petroleum product tax. (1) Intro-
duction. Under chapter 82.23A RCW (hereinafter referred to
as the "law"), a petroleum product tax is imposed upon the
wholesale value of petroleum products in this state with spe-
cific credits and exemptions provided. The tax is an excise
tax upon the privilege of first possessing petroleum products
in this state. The tax is administered by the department of rev-
enue.

(a) Chapter 82.23A RCW is administered exclusively
under this rule. The application of the petroleum product tax
with the exceptions noted below, is the same as the applica-
tion of the hazardous substance tax explained in WAC 458-
20-252 (1)(c).

(b) The petroleum product tax is imposed upon any pos-
session of petroleum products in this state by any person who
is not expressly exempt of the tax. However, it is the intent of
the law that the economic burden of the tax should fall only
upon the first such possession in this state just like the haz-
ardous substance tax.

(2) Definitions. For purposes of this rule the following
definitions will apply.

(a) "Tax" means the petroleum product tax imposed
under chapter 82.23A RCW.

(b) "Petroleum product" means any plant condensate,
lubricating oil, gasoline, aviation fuel, kerosene, diesel motor
fuel, benzol, fuel oil, residual fuel oil, asphalt base, and every
other product derived from the refining of crude oil, but the
term does not include crude oil or liquefiable gases.

(c) "Possession" means control of a petroleum product
located within this state and includes both actual and con-
structive possession.

(1) "Control" means the power to sell or use a petroleum
product or to authorize the sale or use by another.

(i1) "Actual possession" occurs when the person with
control has physical possession.

(iii) "Constructive possession" occurs when the person
with control does not have physical possession.
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(d) "Previously taxed petroleum product" means a petro-
leum product in respect to which the petroleum product tax
has been paid and that has not been remanufactured or repro-
cessed in any manner (other than mere repackaging or recy-
cling for beneficial reuse) since the tax was paid.

(e) "Wholesale value" is the tax measure or base. It
means the fair market value determined by the wholesale
selling price at the place of use of similar products of like
quality and character.

(1) For purposes of determining the tax for petroleum
products introduced at the rack, the wholesale value is deter-
mined when the petroleum product is removed at the rack
unless the removal is to a properly licensed petroleum prod-
ucts exporter for direct delivery to a destination outside of the
state. For all other cases, the wholesale value is determined
upon the first nonbulk possession in the state.

(i1) In cases where no sale has occurred, wholesale value
means the fair market wholesale value, determined as nearly
as possible according to the wholesale selling price at the
place of use of similar substances of like quality and charac-
ter. In such cases, the wholesale value shall be the "value of
the products" as determined under the alternate methods set
forth in WAC 458-20-112.

(f) "Selling price" has the same meaning as provided in
WAC 458-20-252 (2)(h).

(g) "State," for purposes of the credit provisions of the
petroleum product tax, means:

(i) A state of the United States other than Washington, or
any political subdivision of such other state;

(i1) The District of Columbia;

(iii) Any foreign country or political subdivision thereof;
and

(iv) Territories and possessions of the United States.

(h) "Rack" means a mechanism for delivering petroleum
products from a refinery or terminal into a truck, trailer, rail-
car, or other means of nonbulk transfer. For purposes of this
definition:

(1) "Nonbulk transfer" means a transfer of a petroleum
product that does not meet the definition of "bulk transfer" in
(h)(ii) of this subsection;

(i1) "Bulk transfer" means a transfer of a petroleum prod-
uct by pipeline or vessel; and

(iii) "Terminal" means a petroleum product storage and
distribution facility that has been assigned a terminal control
number by the internal revenue service, is supplied by pipe-
line or vessel, and from which certain petroleum products are
removed at a rack.

(3) Tax rate and measure. The tax is imposed upon the
privilege of possession of a petroleum product in this state.

(a) The tax rate is thirty one-hundredths of one percent
(.003). Starting July 1, 2021, the rate will be decreased from
thirty one-hundreds of one percent (.003) to fifteen one-hun-
dreds of one percent (.0015).

(b) The tax measure or base is the wholesale value of the
petroleum product, as defined in this rule.

(¢) The tax will apply for first possessions of any petro-
leum products in all periods after its effective date unless the
department notifies taxpayers in writing of the department's
determination that the pollution liability reinsurance program
trust account contains a sufficient balance to cause a morato-
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rium on the tax application. The department will again notify
taxpayers in writing if and when the account balance requires
reapplication of the tax.

(4) Exemptions. The following are expressly exempt
from the tax:

(a) Any successive possessions of any previously taxed
petroleum products are exempt in precisely the manner as the
same exemption for the hazardous substance tax. (Additional
information is provided in WAC 458-20-252 (4)(a).) If the
tax is paid by any person other than the first person having
taxable possession of a petroleum product, the amount of tax
paid shall constitute a debt owed by the first person having
taxable possession to the person who paid the tax.

(b) Any possession of a petroleum product by a natural
person for use of a personal or domestic nature rather than a
business nature is exempt in precisely the manner as the same
exemption for the hazardous substance tax. (Additional infor-
mation is provided in WAC 458-20-252 (4)(b).)

(c) Any possessions of the following substances are tax
exempt:

(1) Natural gas, or petroleum coke;

(i1) Liquid fuel or fuel gas used in processing petroleum;

(iii) Petroleum products that are exported for use or sale
outside this state as fuel.

(iv) The exemption for possessions of petroleum prod-
ucts for export sale or use as fuel may be taken by any person
within the chain of distribution of such products in this state.
To perfect its entitlement to this exemption the person pos-
sessing such product(s) must take from its buyer or transferee
of the product(s) a written certification in substantially the
following form:

Certificate of Tax Exempt Export Petroleum Products

I hereby certify that the petroleum products specified
herein, purchased by or transferred to the undersigned, from
(seller or transferor), are for export for use or sale outside
Washington state as fuel. I will become liable for and pay any
petroleum product tax due upon all or any part of such prod-
ucts that are not so exported outside Washington state. This
certificate is given with full knowledge of, and subject to the
legally prescribed penalties for fraud and tax evasion.

Registration No.

(If applicable)
Type of Business

Registered Name
(If different)

Authorized Signature
Title
Identity of Petroleum Product

(v) Each successive possessor of such petroleum prod-
ucts must, in turn, take a certification in this form from any
other person to whom such petroleum products are sold or
transferred in this state. Failure to take and keep such certifi-
cations as part of its permanent records will incur petroleum
product tax liability by such sellers or transferors of petro-
leum products.
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(vi) Persons in possession of such petroleum products
who themselves export or cause the exportation of such prod-
ucts to persons outside this state for further sale or use as fuel
must keep the proofs of actual exportation required by WAC
458-20-193C, parts A or B. Carriers who will purchase fuel
in this state to be taken out-of-state in the fuel tanks of any
ship, airplane, truck, or other carrier vehicle will provide their
fuel suppliers with this certification. Then such carriers will
directly report and pay the tax only upon the portion of such
fuel actually consumed by them in this state. (With respect to
fuel brought into this state in fuel tanks and partially con-
sumed here, information regarding the credit provisions is
provided in WAC 458-20-252 (5)(b).)

(vii) Blanket export exemption certificates may never be
accepted in connection with petroleum products exchanged
under exchange agreements.

(d) Any possession of petroleum products packaged for
sale to ultimate consumers. This exemption is limited to
petroleum products that are prepared and packaged for sale at
usual and ordinary retail outlets. Examples are containerized
motor oil, lubricants, and aerosol solvents.

(5) Credits. There are two distinct kinds of tax credits
against liability which are available under the law.

(a) A credit may be taken in the amount of the petroleum
product tax upon the value of fuel which is carried from this
state in the fuel tank of any airplane, ship, truck, or other
vehicle. The credit is applied in precisely the same manner as
the hazardous substance tax in WAC 458-20-252 (5)(b).

The same form of certification as used for the fuel-in-
tanks hazardous substance tax credit in WAC 458-20-252
(5)(b)(vi) may be used.

(b) A credit may be taken against the tax owed in this
state in the amount of any other state's petroleum product tax
that has been paid by the same person measured by the
wholesale value of the same petroleum product tax.

(1) In order for this credit to apply, the other state's tax
must be significantly similar to Washington's tax in all its
various respects. The taxable incident must be on the act or
privilege of possessing petroleum products and the tax must
be of a kind that is not generally imposed on other activities
or privileges; the tax purpose must be to fund pollution liabil-
ity insurance; and the tax measure must be stated in terms of
the wholesale value of the petroleum products, without
deductions for costs of doing business, such that the other
state's tax does not constitute an income tax or added value
tax.

(1) The credit is applied in precisely the same manner as
the state credit for hazardous substance tax in WAC 458-20-
252 (5)(c). The amount of the credit shall not exceed the
petroleum product tax liability with respect to that petroleum
product.

(6) General administration and tax reporting. The gen-
eral administrative and tax reporting provisions for the haz-
ardous substance tax contained in WAC 458-20-252 (8)
through (14) apply as well for the petroleum product tax of
this rule in precisely the same manner except the references
to "hazardous substance(s)" or "substance(s)" should be
replaced with the words, "petroleum products."

(7) Expiration date. The petroleum product tax expires
July 1, 2030.
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Title of Rule and Other Identifying Information: WAC
458-18-220 Refunds—Rate of interest, 458-30-262 Agricul-
tural land valuation—Interest rate—Property tax component,
458-30-590 Rate of inflation—Publication—Interest rate—
Calculation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail LeslieMu@dor.wa.gov, AND RECEIVED BY
December 19, 2016.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
proposes to amend:

*  WAC 458-18-220 to provide the rate of interest for trea-
sury bill auction year 2016, which is to be used when
refunding property taxes paid in 2017, as required by
RCW 84.69.100.

*  WAC 458-30-262 to provide the interest rate and prop-
erty tax component to be used when valuing classified
farm and agricultural land during the 2017 assessment
year, as required by RCW 84.34.065.

*  WAC 458-30-590 to provide the rate of inflation used in
calculating interest for deferred special benefit assess-
ments of land removed or withdrawn during 2017, as
required by RCW 84.34.310.

Copies of draft rules are available for viewing and print-
ing on our web site at dor.wa.gov.

Reasons Supporting Proposal: The department is
required by statute to annually adopt these rules to provide
the information identified above.

Statutory Authority for Adoption: RCW 84.34.065,
84.34.141, 84.34.360, and 84.69.100.

Statute Being Implemented: RCW 84.34.055, 84.34.065,
84.34.141, 84.34.310, 84.34.360, 84.68.030, and 84.69.100.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1589; Implementation and Enforcement:
Marcus Glasper, 1025 Union Avenue S.E., Suite #500,
Olympia, WA, (360) 534-1615.

October 19, 2016
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AMENDATORY SECTION (Amending WSR 16-01-035,
filed 12/9/15, effective 1/1/16)

WAC 458-18-220 Refunds—Rate of interest. The fol-
lowing rates of interest ((shal)) apply ((en)) to refunds of
taxes made pursuant to RCW 84.69.010 through 84.69.090 in
accordance with RCW 84.69.100. The following rates
((shall)) also apply to judgments entered in favor of the plain-
tiff pursuant to RCW 84.68.030. The interest rate is derived
from the equivalent coupon issue yield of the average bill rate
for twenty-six week treasury bills as determined at the first
bill market auction conducted after June 30th of the calendar
year preceding the date the taxes were paid. The rate ((thus
determined-shall-be)) is applied to the amount of the judg-
ment or the amount of the refund, until paid:

Year tax Auction

paid Year Rate

1984 1983 9.29%
1985 1984 11.27%
1986 1985 7.36%
1987 1986 6.11%
1988 1987 5.95%
1989 1988 7.04%
1990 1989 8.05%
1991 1990 8.01%
1992 1991 5.98%
1993 1992 3.42%
1994 1993 3.19%
1995 1994 4.92%
1996 1995 5.71%
1997 1996 5.22%
1998 1997 5.14%
1999 1998 5.06%
2000 1999 4.96%
2001 2000 5.98%
2002 2001 3.50%
2003 2002 1.73%
2004 2003 0.95%
2005 2004 1.73%
2006 2005 3.33%
2007 2006 5.09%
2008 2007 4.81%
2009 2008 2.14%
2010 2009 0.29%
2011 2010 0.21%
2012 2011 0.08%
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Year tax Auction
paid Year Rate
2013 2012 0.15%
2014 2013 0.085%
2015 2014 0.060%
2016 2015 0.085%
2017 2016 0.340%

AMENDATORY SECTION (Amending WSR 16-01-035,
filed 12/9/15, effective 1/1/16)

WAC 458-30-262 Agricultural land valuation—
Interest rate—Property tax component. For assessment
year ((2646)) 2017, the interest rate and the property tax com-
ponent that are ((te-be)) used to value classified farm and
agricultural lands are as follows:

(1) The interest rate is ((446)) 4.53 percent; and
(2) The property tax component for each county is:

COUNTY PERCENT COUNTY PERCENT
Adams ((+2%) Lewis 1.13
1.25
Asotin ((8) Lincoln ((+9)
L14 117
Benton (+H4) Mason ((F+5)
L16 L16
Chelan () Okanogan ((+06))
1.08 1.08
Clallam ((+-08)) Pacific ((+38)
1.02 1.36
Clark ((+29)) Pend Oreille ((8:941)
1.23 0.90
Columbia ((FH3)) Pierce ((+52)
1.06 1.47
Cowlitz ((+23)) San Juan ((8-69))
L16 0.68
Douglas ((+H4)) Skagit ((+23))
1.09 L.19
Ferry 0.97 Skamania ((F69)
1.00
Franklin ((+26)) Snohomish ((F)
1.24 L13
Garfield ((6:99)) Spokane ((#39))
0.95 1.36
Grant ((+29) Stevens ((6:9%)
1.23 0.96
Grays Harbor  ((434)) Thurston ((+39))
1.36 1.28
Island 0.93 Wahkiakum ((6:98))
0.89
Jefferson 1.01 Walla Walla 1.32
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COUNTY PERCENT COUNTY PERCENT
King 1.06 Whatcom ((+4)
1.13
Kitsap ((+20)) Whitman ((+42)
1.23 1.44
Kittitas ((8:99)) Yakima 1.22
1.00
Klickitat ((6:98))
0.96

AMENDATORY SECTION (Amending WSR 16-01-035,
filed 12/9/15, effective 1/1/16)

WAC 458-30-590 Rate of inflation—Publication—
Interest rate—Calculation. (1) Introduction. This rule sets
forth the rates of inflation discussed in WAC 458-30-550. It
also explains the department of revenue's obligation to annu-
ally publish a rate of inflation and the manner in which this
rate is determined.

(2) General duty of department((—))_- Basis for infla-
tion rate. Each year the department determines and publishes
a rule establishing an annual rate of inflation. This rate of
inflation is used in computing the interest that is assessed
when farm and agricultural or timber land, which are exempt
from special benefit assessments, is withdrawn or removed
from current use classification.

(a) The rate of inflation is based upon the implicit price
deflator for personal consumption expenditures calculated by
the United States Department of Commerce. This rate is used
to calculate the rate of interest collected on exempt special
benefit assessments.

(b) The rate is published by December 31st of each year
and applies to all withdrawals or removals from farm and
agricultural or timber land classification that occur the fol-
lowing year.

(3) Assessment of rate of interest. An owner of classi-
fied farm and agricultural or timber land is liable for interest
on the exempt special benefit assessment. Interest accrues
from the date the local improvement district is created until
the land is withdrawn or removed from classification. Interest
accrues and is assessed in accordance with WAC 458-30-
550.

(a) Interest is assessed only for the time (years and
months) the land remains classified under RCW 84.34.020
(2) or (3).

(b) If the classified land is exempt from the special ben-
efit assessment for more than one year, the annual inflation
rates are used to calculate an average rate of interest. This
average is determined by adding the inflation rate for each
year the classified land was exempt from the special benefit
assessment after the local improvement district was created.
The sum of the inflation rates is then divided by the number
of years involved to determine the applicable rate of interest.

(c) Example. A local improvement district for a domestic
water supply system was created in January 1990 and the
owner used the statutory exemption provided in RCW
84.34.320. On July 1, 1997, the land was removed from the
farm and agricultural classification. An average interest rate
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was calculated using the inflation rates for 1990 through
1997. The owner was then notified of the amount of previ-
ously exempt special benefit assessment, plus the average
interest rate.

(4) Rates of inflation. The rates of inflation used to cal-
culate the interest as required by WAC 458-30-550 are as fol-
lows:

YEAR PERCENT YEAR PERCENT
1976 5.6 1977 6.5
1978 7.6 1979 11.3
1980 13.5 1981 10.3
1982 6.2 1983 32
1984 43 1985 35
1986 1.9 1987 37
1988 4.1 1989 48
1990 5.4 1991 42
1992 3.3 1993 2.7
1994 2.2 1995 2.3
1996 22 1997 2.1
1998 0.85 1999 1.42
2000 2.61 2001 1.89
2002 1.16 2003 1.84
2004 2.39 2005 2.54
2006 3.42 2007 2.08
2008 4.527 2009 -0.85 (negative)
2010 1.539 2011 2.755
2012 1.295 2013 1.314
2014 1.591 2015 0.251
2016 0.953
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