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AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-010 Definitions. Unless the context indi-
cates otherwise, the following definitions apply in this chap-
ter.

"Accounting" means activities providing information,
usually quantitative and often expressed in monetary units,
for:

(1) Decision making;

(2) Planning;

(3) Evaluating performance;

(4) Controlling resources and operations; and

(5) External financial reporting to investors, creditors,
regulatory authorities, and the public.

"Accrual method of accounting" is a method of
accounting in which revenues are reported in the period when
they are earned, regardless of when they are collected, and
expenses are reported in the period in which they are
incurred, regardless of when they are paid.

"Administration and management" means activities
used to maintain, control, and evaluate the efforts and
resources of an organization for the accomplishment of the
objectives and policies of that organization.

"Allowable costs" are documented costs that are neces-
sary, ordinary, reasonable, and related to the care of medicaid
recipients, and are not expressly declared nonallowable by
this chapter or chapter 74.46 RCW. Costs are ordinary if they
are of the nature and magnitude that prudent and cost con-
scious management would pay.

((“AHewable—depreeciation—eosts —are—depreeiation
eosts-of tangible-assets;whetherewned-orleased-by-the-eon-
tractor, meeting-the-eriteria-speeifiedin- WAL 388-96-5527))

""Assignment of contract" means:

(1) A new nursing facility licensee has elected to care for
medicaid residents;

(2) The department finds no good cause to object to con-
tinuing the medicaid contract at the facility; and

(3) The new licensee accepts assignment of the immedi-
ately preceding contractor's contract at the facility.

"Bad debts" are amounts considered to be uncollectible
from accounts and notes receivable.

"Banked beds" are beds removed from service under
chapter 246-310 WAC.

"Beneficial owner" is:

(1) Any person who, directly or indirectly, through any
contract, arrangement, understanding, relationship, or other-
wise has or shares_one or more of the following:

(a) Voting power which includes the power to vote, or to
direct the voting of such ownership interest; ((ane/))or

(b) Investment power which includes the power to dis-
pose, or to direct the disposition of such ownership interest.

(2) Any person who, directly or indirectly, creates or
uses a trust, proxy, power of attorney, pooling arrangement,
or any other contract, arrangement, or device with the pur-
pose of effect of divesting himself or herself of beneficial
ownership of an ownership interest or preventing the vesting
of such beneficial ownership as part of a plan or scheme to
evade the reporting requirements of this chapter;

(3) Any person who, subject to (b) of this subsection, has
the right to acquire beneficial ownership of such ownership
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interest within sixty days, including but not limited to any
right to acquire:

(a) Through the exercise of any option, warrant, or right;

(b) Through the conversation of an ownership interest;

(c) Pursuant to the power to revoke a trust, discretionary
account, or similar arrangement; or

(d) Pursuant to the automatic termination of a trust, dis-
cretionary account, or similar arrangement; except that, any
person who acquires an ownership interest or power specified
in (3)(a), (b), or (c) of this subsection with the purpose or
effect of changing or influencing the control of the contrac-
tor, or in connection with or as a participant in any transaction
having such purpose or effect, immediately upon such acqui-
sition shall be deemed to be the beneficial owner of the own-
ership interest which may be acquired through the exercise or
conversion of such ownership interest or power;

(4) Any person who in the ordinary course of business is
a pledgee of ownership interest under a written pledge agree-
ment shall not be deemed to be the beneficial owner of such
pledged ownership interest until the pledgee has taken all for-
mal steps necessary which are required to declare a default
and determines that the power to vote or to direct the vote or
to dispose or to direct the disposition of such pledged owner-
ship interest will be exercised; except that:

(a) The pledgee agreement is bona fide and was not
entered into with the purpose nor with the effect of changing
or influencing the control of the contractor, nor in connection
with any transaction having such purpose or effect, including
persons meeting the conditions set forth in (b) of this subsec-
tion; and

(b) The pledgee agreement, prior to default, does not
grant to the pledgee:

(1) The power to vote or to direct the vote of the pledged
ownership interest; or

(i1) The power to dispose or direct the disposition of the
pledged ownership interest, other than the grant of such
power(s) pursuant to a pledge agreement under which credit
is extended and in which the pledgee is a broker or dealer.

" ; i ing principles.))

"Building" means the basic structure or shell of a facil-

ity and additions thereto. All allowable sections of a building
are enclosed on all sides with a roof and are permanent.

"Capital" means the component of the rate that uses a
fair market rental system to set a price per bed.

"Cash method of accounting" means a method of
accounting in which revenues are recorded when cash is
received, and expenditures for expense and asset items are
not recorded until cash is disbursed for those expenditures
and assets.

"Change of ownership' means a substitution, elimina-
tion, or withdrawal of the individual operator or operating
entity contracting with the department to deliver care services
to medical care recipients in a nursing facility and ultimately
responsible for the daily operational decisions of the nursing
facility.

(1) Events which constitute a change of ownership
include, but are not limited to, the following:
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(a) Changing the form of legal organization of the con-
tractor, e.g., a sole proprietor forms a partnership or corpora-
tion;

(b) Transferring ownership of the nursing facility busi-
ness enterprise to another party, regardless of whether owner-
ship of some or all of the real property and/or personal prop-
erty assets of the facility are also transferred,

(c) Dissolving of a partnership;

(d) Dissolving the corporation, merging the corporation
with another corporation, which is the survivor, or consoli-
dating with one or more other corporations to form a new cor-
poration;

(e) Transferring, whether by a single transaction or mul-
tiple transactions within any continuous twenty-four-month
period, fifty percent or more of the stock to one or more:

(i) New or former stockholders; or

(i1) Present stockholders each having held less than five
percent of the stock before the initial transaction;

(f) Substituting of the individual operator or the operat-
ing entity by any other event or combination of events that
results in a substitution or substitution of control of the indi-
vidual operator or the operating entity contracting with the
department to deliver care services; or

(g) A nursing facility ceases to operate.

(2) Ownership does not change when the following,
without more, occurs:

(a) A party contracts with the contractor to manage the
nursing facility enterprise as the contractor's agent, i.e., sub-
ject to the contractor's general approval of daily operating
and management decisions; or

(b) The real property or personal property assets of the
nursing facility change ownership or are leased, or a lease of
them is terminated, without a substitution of individual oper-
ator or operating entity and without a substitution of control
of the operating entity contracting with the department to
deliver care services.

"Charity allowance" means a reduction in charges
made by the contractor because of the indigence or medical
indigence of a patient.

"Component rate allocation(s)" means the initial com-
ponent rate allocation(s) of the rebased rate for a rebase
period effective July 1. If a month and a day, other than July
1, with a year precedes "component rate allocation(s)," it
means the initial component rate allocation(s) of the rebased
rate of the rebase period has been amended or updated effec-
tive the date that precedes it, e.g., October 1, 1999 direct care
component rate allocation.

"Contract" means an agreement between the depart-
ment and a contractor for the delivery of nursing facility ser-
vices to medical care recipients.

"Cost report" means all schedules of a nursing facility's
cost report submitted according to the department's instruc-
tions.

"Courtesy allowances' are reductions in charges in the
form of an allowance to physicians, clergy, and others, for
services received from the contractor. Employee fringe bene-
fits are not considered courtesy allowances.

"Department" means department of social and health
services and its employees.
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"Direct care supplies (DCS)" are those supplies:

(1) Used by staff providing direct care to residents;

(2) Consumed during a single accounting period; and

(3) Expensed in that accounting period. Supplies
excluded from DCS include but are not limited to the follow-
ing:

(1) medical equipment (such as IV poles);
(2) Items covered by medicaid fee-for-service system;
and

(3) Administrative supplies used by direct care staff
(such as pencils, pens, paper, office supplies, etc).

"Donated asset" means an asset the contractor acquired
without making any payment for the asset either in cash,
property, or services. An asset is not a donated asset if the
contractor:

(1) Made even a nominal payment in acquiring the asset;
or

(2) Used donated funds to purchase the asset.

(x . . S 1m o
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"Equity capital" means total tangible and other assets
which are necessary, ordinary, and related to patient care
from the most recent provider cost report minus related total
long-term debt from the most recent provider cost report plus
working capital defined as current assets minus current liabil-
ities.

"Fiscal year" means the operating or business year of a
contractor. All contractors report on the basis of a twelve-
month fiscal year, but provision is made in this chapter for
reports covering abbreviated fiscal periods. As determined by
context or otherwise, "fiscal year' may also refer to a state
fiscal year extending from July 1 through June 30 of the fol-
lowing year and comprising the first or second half of a state
fiscal biennium.

"Fixed equipment" means attachments to buildings
including, but not limited to, wiring, electrical fixtures,

plumbing, elevators, heating system, and air conditioning
system. Generally, fixed equipment is affixed to the building

and not subject to transer.

"Gain on sale" means the actual total sales price of all
tangible and intangible nursing facility assets including, but
not limited to, land, building, equipment, supplies, goodwill,
and beds authorized by certificate of need, minus the net
book value of such assets immediately prior to the time of
sale.

"Goodwill" means the excess of the price paid for a
nursing facility business over the fair market value of all net
identifiable tangible and intangible assets acquired, as mea-
sured in accordance with generally accepted accounting prin-
ciples.

"Imprest fund' means a fund which is regularly replen-
ished in exactly the amount expended from it.

"Intangible asset' is an asset that lacks physical sub-
stance but possesses economic value.

"Interest" means the cost incurred for the use of bor-
rowed funds, generally paid at fixed intervals by the user.

"Joint facility costs' are any costs that benefit more
than one facility, or one facility and any other entity.
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"Leasehold improvements' are betterments and addi-
tions made by the lessee to the leased property that become
the property of the lessor after the expiration of the lease.

"Movable equipment" includes, but is not limited to,
beds, wheelchairs, desks, and X-ray machines. The general
characteristics of movable equipment are:

(1) Capable of being moved as distinguished from fixed
equipment;

(2) A unit cost sufficient to justify ledger control;

(3) Sufficient size and identity to make control feasible

by means of identification tags; and

(4) A minimum life of greater than one year.

"Multiservice facility" means a facility at which two or
more types of health or related care are delivered, e.g., a hos-
pital and nursing facility, or a boarding home and nursing
facility.

"Nonadministrative wages and benefits" are wages,
benefits, and corresponding payroll taxes paid for nonadmin-
istrative personnel, not to include administrator, assistant
administrator, or administrator-in-training.

"Nonallowable costs" are the same as "unallowable
costs."

"Nonrestricted funds' are funds that are not restricted
to a specific use by the donor, e.g., general operating funds.

"Nursing facility occupancy percentage" is a percent-
age determined by multiplying the number of calendar days
for the cost report period by the number of licensed beds,
regardless of how many beds are set up, in use, or banked
under chapter 70.38 RCW, for the same cost report period.
Then, the product is divided into the nursing facility's actual
resident days for the same cost report period.

"Operating lease" means a lease under which rental or
lease expenses are included in current expenses in accor-
dance with generally accepted accounting principles.

"Ownership interest" means all interests beneficially
owned by a person, calculated in the aggregate, regardless of
the form which such beneficial ownership takes.

"Per diem (per patient day or per resident day)
costs' means total allowable costs for a fiscal period divided
by total patient or resident days for the same period.

"Prospective daily payment rate" means the rate
assigned by the department to a contractor for providing ser-
vice to medical care recipients prior to the application of set-
tlement principles.

"Real property," whether leased or owned by the con-
tractor, means the building, allowable land, land improve-
ments, and building improvements associated with a nursing
facility.

"Recipient" means a medicaid recipient.

"Related care" means only those services that are
directly related to providing direct care to nursing facility res-
idents including but not limited to:

(1) The director of nursing services;

(2) Nursing direction and supervision;

(3) Activities and social services programs;
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(4) Medical and medical records specialists.

(5) Consultation provided by:

(a) Medical directors; and

(b) Pharmacists.

"Relative" includes:

(1) Spouse;

(2) Natural parent, child, or sibling;

(3) Adopted child ((er)), adoptive parent, or adoptive
sibling;

(4) Stepparent, stepchild, stepbrother, stepsister;

(5) Father-in-law, mother-in-law, son-in-law, daughter-
in-law, brother-in-law, sister-in-law;

(6) Grandparent or grandchild; and

(7) Uncle, aunt, nephew, niece, or cousin.

"Related organization' means an entity that is under
common ownership and/or control with, or has control of, or
is controlled by, the contractor.

(a) "Common ownership" exists when an entity or per-
son is the beneficial owner of five percent or more ownership
interest in the contractor and any other entity.

(b) "Control" exists where an entity or person has the
power, directly or indirectly, significantly to influence or
direct the actions or policies of an organization or institution,
whether or not it is legally enforceable and however it is exer-
cisable and exercised.

"Renovations' means the cost of the building, building
improvements, leasehold improvements, and fixed equip-
ment used to calculate a facility's age. In order to be used to
calculate a facility's age, the cost of renovations in a calendar
year must be $2,000 or greater per licensed bed.

"Restricted fund" means those funds the principal
and/or income of which is limited by agreement with or
direction of the donor to a specific purpose.

((“Small-nonessential-community providers''arenot
oS5 ential-eommunity providers-and havesixty orfo o
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"Start up costs" are the one-time preopening costs
incurred from the time preparation begins on a newly con-
structed or purchased building until the first patient is admit-
ted. Start up costs include:

(1) Administrative and nursing salaries;

(2) Utility costs;

(3) Taxes;

(4) Insurance;

(5) Repairs and maintenance; and

(6) Training costs.

Start up costs do not include expenditures for capital
assets.

"Total rate allocation" means the initial rebased rate
for a rebase period effective July 1. If a month and a day,
other than July 1, with a year precedes "total rate allocation,"
it means the initial rebased rate of the rebase period has been
amended or updated effective the date that precedes it, e.g.,
October 1, 1999 direct care component rate allocation.

"Unallowable costs" are costs that do not meet every
test of an allowable cost.

Emergency
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"Uniform chart of accounts" are account titles identi-
fied by code numbers established by the department for con-
tractors to use in reporting costs.

"Vendor number" means a number assigned to each
contractor delivering care services to medical care recipients.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-022 Due dates for cost reports. (1) The
contractor ((shalt)) must submit annually a complete report of
costs and financial conditions of the contractor prepared and
presented in a standardized manner and in accordance with
this chapter and chapter 74.46 RCW.

(2) The department will review the contractor's costs and
financial conditions in accordance with the methodology
effective at the time the contractor incurred the costs.

(3) Not later than March 31st of each year, each contrac-
tor ((sheH)) must submit to the department an annual cost
report for the period from January 1st through December 31st
of the preceding year.

((3))) (4) Not later than one hundred twenty days fol-
lowing the termination or assignment of a contract, the termi-
nating or assigning contractor ((shal)) must submit to the
department a cost report for the period from January Ist
through the date the contract was terminated or assigned.

() (5) If the cost report is not properly completed or
if it is not received by the due date established in subsection
(&) (3) or ((3Y)) (4) of this section, all or part of any pay-
ments due under the contract may be withheld by the depart-
ment until such time as required cost report is properly com-
pleted and received.

((5))) (6) The department may impose civil fines, or
take adverse rate action against contractors and former con-
tractors who do not submit properly completed cost reports
by the applicable due date established in subsection ((2}))

(3) or ((3))) (4) of this section.

AMENDATORY SECTION (Amending WSR 89-01-095,
filed 12/21/88)

WAC 388-96-107 Requests for extensions. (1) A con-
tractor may request in writing an extension for submitting
cost reports. Contractor requests ((shall)) must:

(a) Be addressed to the manager, ((restdential)) nursing
facility rates program;

(b) State the circumstances prohibiting compliance with
the report due date; and

(¢) Be received by the department at least ten days prior
to the due date of the report.

(2) The department may grant two extensions of up to
thirty days each, only if the circumstances, stated clearly,
indicate the due date cannot be met and the following condi-
tions are present:

(a) The circumstances were not foreseeable by the pro-
vider; and
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(b) The circumstances were not avoidable by advance
planning.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-205 Purposes of department audits—
Examination—Incomplete or incorrect reports—Con-
tractor's duties—Access to facility—Fines—Adverse rate
actions. (1) The purposes of department audits and examina-
tions under this chapter and chapter 74.46 RCW are to ascer-
tain that:

(a) Allowable costs for each year for each medicaid nurs-
ing facility are accurately reported,

(b) Cost reports accurately reflect the true financial con-
dition, revenues, expenditures, equity, beneficial ownership,
related party status, and records of the contractor;

(c) The contractor's revenues, expendltures ((aﬂd—ees%s

meﬁts—aﬂd—mevab}e—aﬂd—ﬁxed—eqmﬁmem)) bulldmg sguar

footage, building improvements, leasehold improvements,
fixed equipment, and age are recorded in compliance with
department requirements, instructions, and generally
accepted accounting principles;

(d) The contractor is in compliance with the direct care
staffing requirements found in this chapter and in chapter
74.42 RCW;

(e) The responsibility of the contractor has been met in
the maintenance and disbursement of patient trust funds; and

((¢¢))) (f) The contractor has reported and maintained
accounts receivable in compliance with this chapter and
chapter 74.46 RCW.

(2) The department ((shal)) must examine the submitted
cost report, or a portion thereof, of each contractor for each
nursing facility for each report period to determine whether
the information is correct, complete, reported in conformance
with department instructions and generally accepted account-
ing principles, the requirements of this chapter, and chapter
74.46 RCW. The department ((shat)) must determine the
scope of the examination.

(3) When the department finds that the cost report is
incorrect or incomplete, the department may make adjust-
ments to the reported information for purposes of establish-
ing component rate allocations or in determining amounts to
be recovered in direct care((—%hefapy—eafe—&ﬂd—wppeﬁ—sef-
wiees)) under WAC 388-96-211 (3) and (4) or in any compo-
nent rate resulting from undocumented or misreported costs.
A schedule of the adjustments ((shalt)) must be provided to
the contractor, including dollar amount and explanations for
the adjustments. Adjustments ((shaH-be)) are subject to
review under WAC 388-96-901 and 388-96-904.

(4) Audits of resident trust funds and receivables
((shall)) must be reported separately and in accordance with
the provisions of this chapter and chapter 74.46 RCW.

(5) The contractor ((shalt)) must:

(a) Provide access to the nursing facility, all financial
and statistical records, and all working papers that are in sup-
port of the cost report, receivables, and resident trust funds.
To ensure accuracy, the department may require the contrac-
tor to submit for departmental review any underlying finan-
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cial statements or other records, including income tax returns,
relating to the cost report directly or indirectly;

(b) ((Prepare-areconeiliation-of the-costrepert-with:

Applicablefederal-income-and-federal-and-state-pay-
rolHtaxreturns;and

£e))) Make available to the department staff an individual
or individuals to respond to questions and requests for infor-
mation from department staff. The designated individual or
individuals ((shal)) must have sufficient knowledge of the
issues, operations, or functions to provide accurate and reli-
able information; and

(c) Prepare a reconciliation of the cost report with:

(i) Applicable federal income and federal and state pay-
roll tax returns; and

(ii) The records for the period covered by the cost report.

(6) If an examination discloses material discrepancies,
undocumented costs, or mishandling of resident trust funds,
the department may open or reopen one or both of the two
preceding cost report or resident trust fund periods, whether
examined or unexamined, for indication of similar discrepan-
cies, undocumented costs, or mishandling of resident trust
funds.

(7) Any assets, liabilities, revenues, or expenses reported
as allowable that are not supported by adequate documenta-
tion in the contractor's records ((shal)) must be disallowed.
Documentation must show both that costs reported were
incurred during the period covered by the report and were
related to resident care, and that assets reported were used in
the provision of resident care.

(8) When access is required at the facility or at another
location in the state, the department ((shaH)) must notify a
contractor of its intent to examine all financial and statistical
records, and all working papers that are in support of the cost
report, receivables, and resident trust funds.

(9) The department is authorized to assess civil fines and
take adverse rate action if a contractor, or any of its employ-
ees, does not allow access to the contractor's nursing facility
records.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-208 Reconciliation of medicaid resi-
dent days to billed days and medicaid payments—Pay-
ments due—Accrued interest—Withholding funds. (1)
The methodology in subsections (2) through (6) of this sec-
tion is effective for services provided on or before June 30,
2016.

(2) The department ((shall)) must reconcile medicaid
resident days to billed days and medicaid payments for each
medicaid nursing facility for each calendar year, or for that
portion of the calendar year the provider's contract was in
effect.

((&))) (3) The contractor ((sha)) must make any pay-
ment owed the department as determined by reconciliation
and/or settlement at the lower of cost or rate in direct care,
therapy care, and support services component rate allocations
within sixty days after the department notifies the contractor
of the amount owed.
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((3))) (4) The department ((shal)) must pay the contrac-
tor within sixty days after it notifies the contractor of an
underpayment.

((4)) (5) Interest at the rate of one percent per month
accrues against the department or the contractor on an unpaid
balance existing sixty days after notification of the contrac-
tor. Accrued interest ((shall)) must be adjusted back to the
date it began to accrue if the payment obligation is subse-
quently revised after administrative or judicial review.

((65))) (6) The department ((shalt)) may withhold funds
from the contractor's payment for services and ((shall)) may
take all other actions authorized by law to recover from the
contractor amounts due and payable including any accrued
interest. Neither a timely filed appeal under WAC 388-96-
901 and 388-96-904 nor the commencement of judicial
review as may be available to the contractor in law to contest
a payment obligation determination shall delay recovery
from the contractor or payment to the contractor.

(7) The methodology in subsections (8) through (12) of
this section is effective for services provided on or after July
1,2016.

(8) The department must reconcile medicaid resident
days to billed days and medicaid payments for each medicaid
nursing facility for each calendar year, or for that portion of
the calendar year the provider's contract was in effect.

(9) The contractor must make any payment owed the
department as determined by either reconciliation, settle-
ment, or both at the lower of cost or rate in the direct care
component rate allocation within sixty days after the depart-
ment notifies the contractor of the amount owed.

(10) The department must pay the contractor within sixty
days after it notifies the contractor of an underpayment.

(11) Interest at the rate of one percent per month accrues
against the department or the contractor on an unpaid balance
existing sixty days after notification of the contractor.
Accrued interest must be adjusted back to the date it began to
accrue if the payment obligation is subsequently revised after
administrative or judicial review.

(12) The department may withhold funds from the con-
tractor's payment for services and may take all other actions
authorized by law to recover from the contractor amounts due
and payable including any accrued interest. Neither a timely
filed appeal under WAC 388-96-901 and 388-96-904 nor the
commencement of judicial review as may be available to the
contractor in law to contest a payment obligation determina-
tion must delay recovery from the contractor or payment to
the contractor.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-211 Proposed settlement report—Pay-
ment refunds—Overpayments—Determination of
unused rate funds—Total and component payment rates.
(1) The methodology in subsections (2) through (6) of this
section is effective for services provided on or before June
30, 2016.

(2) Contractors ((shall)) must submit with each annual
nursing facility cost report a proposed settlement report
showing underspending or overspending in each component
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rate during the cost report year on a per-resident day basis.
The department ((shal)) must accept or reject the proposed
settlement report, explain any adjustments, and if needed,
issue a revised settlement report.

(())) (3) Contractors ((shalnetbe)) are not required to
refund payments made in the operations, variable return,
property, and financing allowance component rates in excess
of the adjusted costs of providing services corresponding to
these components.

((3))) (4) The facility will return to the department any
overpayment amounts in each of the direct care, therapy care,
and support services rate components that the department
identifies following the examination and settlement proce-
dures as described in this chapter, provided that the contrac-
tor may retain any overpayment that does not exceed one per-
cent of the facility's direct care, therapy care, and support ser-
vices component rate. However, no overpayments may be
retained in a cost center to which savings have been shifted to
cover a deficit, as provided in subsection (((4))) (5) of this
section. Facilities that are not in substantial compliance for
more than ninety days, and facilities that provide substandard
quality of care at any time during the period for which settle-
ment is being calculated, will not be allowed to retain any
amount of overpayment in the facility's direct care, therapy
care, and support services component rate. The terms "not in
substantial compliance" and "substandard quality of care"
((shalt)) must be defined by federal survey regulations.

((4)) (5) Determination of unused rate funds, including
the amounts of direct care, therapy care, and support services
to be recovered, ((shall)) must be done separately for each
rate component, and, except as otherwise provided in this
subsection, neither costs nor rate payments shall be shifted
from one component rate or corresponding service area to
another in determining the degree of underspending or recov-
ery, if any. In computing a preliminary or final settlement,
savings in the support services cost center ((shall)) must be
shifted to cover a deficit in the direct care or therapy cost cen-
ters up to the amount of any savings, but no more than twenty
percent of the support services component rate may be
shifted. In computing a preliminary or final settlement, sav-
ings in direct care and therapy care may be shifted to cover a
deficit in these two cost centers up to the amount of savings
in each, regardless of the percentage of either component rate
shifted. Contractor-retained overpayments up to one percent
of direct care, therapy care, and support services rate compo-
nents, as authorized in subsection ((3})) (4) of this section,
((shall)) must be calculated and applied after all shifting is
completed.

((9))) (6) Total and component payment rates assigned
to a nursing facility, as calculated and revised, if needed,
under the provisions of this chapter and chapter 74.46 RCW
((shall)) represent the maximum payment for nursing facility
services rendered to medicaid recipients for the period the
rates are in effect. No increase in payment to a contractor
shall result from spending above the total payment rate or in
any rate component.

(7) The methodology in subsections (8) through (11) of
this section is effective for services provided on or after July
1,2016.
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(8) Contractors must submit with each annual nursing
facility cost report a proposed settlement report showing
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((6D)) accept or reject the ((propesal-efthe)) contractor's

proposal. If accepted, the proposed preliminary settlement

underspending or overspending in each component rate
during the cost report year on a per-resident day basis. The
department must accept or reject the proposed settlement
report, explain any adjustments, and if needed, issue a revised
settlement report.

(9) Contractors are not required to refund payments
made in the indirect care, capital, and quality enhancement
component rates in excess of the adjusted costs of providing
services corresponding to these components.

(10) The facility will return to the department any over-
payment amounts in the direct care rate component that the

department identifies following the examination and settle-
ment procedures as described in this chapter. The contractor

may retain any overpayment that does not exceed one percent
of the facility's direct care component rate, however facilities

that are not in substantial compliance for more than ninety
days, and facilities that provide substandard quality of care at
any time during the period for which settlement is being cal-
culated. will not be allowed to retain any amount of overpay-
ment in the facility's direct care component rate. The terms
"not in substantial compliance" and "substandard quality of
care" must be defined by federal survey regulations.

(11) Total and component payment rates assigned to a
nursing facility, as calculated and revised. if needed, under
the provisions of this chapter and chapter 74.46 RCW repre-
sent the maximum payment for nursing facility services ren-
dered to medicaid recipients for the period the rates are in
effect. No increase in payment to a contractor shall result
from spending above the total payment rate or in any rate

component.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-218 Proposed, preliminary, and final
settlements. (1) The methodology in subsections (2) through
(14) of this section is effective for services provided on or
before June 30, 2016.

(2) For each component rate, the department ((shall))
must calculate a proposed, preliminary or final settlement at
the lower of prospective payment rate or audited allowable
costs, except as otherwise provided in this chapter and chap-
ter 74.46 RCW.

() (3) As part of the cost report, the proposed settle-
ment report is due in accordance with WAC 388-96-022. In
the proposed preliminary settlement report, a contractor
((shall)) must compare the contractor's payment rates during
a cost report period, weighted by the number of resident days
reported for the same cost report period to the contractor's
allowable costs for the cost report period. In accordance with
WAC 388-96-205, 388-96-208 and 388-96-211 the contrac-
tor ((shal)) must take into account all authorized shifting,
retained savings, and upper limits to rates on a cost center
basis.

((€2))) (4) The department will((z

9)) review the proposed preliminary settlement report
for accuracy((3)) and
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report ((shall)) must become the preliminary settlement
report. If rejected, the department ((shal)) must issue, by
component payment rate allocation, a preliminary settlement
report fully substantiating disallowed costs, refunds, or
underpayments due and adjustments to the proposed prelimi-
nary settlement.

((5))) (5) When the department receives the proposed
preliminary settlement report((:

9)) by the cost report due date specified in WAC 388-
96-022, it will issue the preliminary settlement report within
one hundred twenty days of the cost report due date((;-er

GH-4)) When the department receives the proposed pre-
liminary settlement report after the cost report due date spec-
ified in WAC 388-96-022, it will issue the preliminary settle-
ment report within one hundred twenty days of the date the
cost report was received.

((€e))) In its discretion, the department may designate a
date later than the dates specified in this subsection ()b}
and-(iH-efthis-seetion)) to issue preliminary settlements.

((€))) (6) A contractor shall have twenty-eight days after
receipt of a preliminary settlement report to contest such
report under WAC 388-96-901 and 388-96-904. Upon expi-
ration of the twenty-eight day period, the department ((shall))
must not review or adjust a preliminary settlement report.
Any administrative review of a preliminary settlement
((shaH)) must be limited to calculation of the settlement, to
the application of settlement principles and rules, or both, and
((shall)) must not encompass rate or audit issues.

((Y)) (1) The department ((skalt)) must issue a final set-
tlement report to the contractor after the completion of the
department audit process, including exhaustion or termina-
tion of any administrative review and appeal of audit findings
or determinations requested by the contractor, but not includ-
ing judicial review as may be available to and commenced by
the contractor.

(((®)) (8) The department ((shal)) must prepare a final
settlement by component payment rate allocation and
((shaH)) must fully substantiate disallowed costs, refunds,
underpayments, or adjustments to the cost report and finan-
cial statements, reports, and schedules submitted by the con-
tractor. The department ((shalt)) must take into account all
authorized shifting, savings, and upper limits to rates on a
component payment rate allocation basis. For the final settle-
ment report, the department ((shalt)) must compare:

((8))) (a) The payment rates it paid the contractor for the
facility in question during the report period, weighted by the
number of allowable resident days reported for the period
each rate was in effect to the contractor's;

((6D)) (b) Audited allowable costs for the reporting
period; or

((@1)) (c) Reported costs for the nonaudited reporting
period.

() (9) A contractor ((shal-have)) has twenty-eight
days after the receipt of a final settlement report to contest
such report pursuant to WAC 388-96-901 and 388-96-904.
Upon expiration of the twenty-eight day period, the depart-
ment ((shall)) must not review a final settlement report. Any
administrative review of a final settlement ((shaH)) must be
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limited to calculation of the settlement, the application of set-
tlement principles and rules, or both, and ((skait)) must not
encompass rate or audit issues.

((€e))) (10) The department ((shalt)) may reopen a final
settlement if it is necessary to make adjustments based upon
findings resulting from a department audit performed pursu-
ant to WAC 388-96-205. The department may also reopen a
final settlement to recover an industrial insurance dividend or
premium discount under RCW 51.16.035 in proportion to a
contractor's medicaid recipient days.

((¢=a))) (11) In computing a preliminary or final settle-
ment, a contractor must comply with the requirements of
WAC 388-96-211 for retaining or refunding to the depart-
ment payments made in excess of the adjusted costs of pro-
viding services corresponding to each component rate alloca-
tion.

(())) (12) The nursing facility contractor ((shaH)) must
refund all amounts due the department within sixty days after
the department notifies the contractor of the overpayment and
demands repayment. When notification is by postal mail, the
department ((shal)) must deem the contractor to have
received the department's notice five calendar days after the
date of the notification letter, unless proof of the date of
receipt of the department's notification letter exists, in which
case the actual date of receipt ((shal)) must be used to deter-
mine the sixty day period for repayment. After the sixty day
period, interest on any unpaid balance will accrue at one per-
cent per month.

(((e))) (13) Repayment will be without prejudice to
obtain review of the settlement determination pursuant to
WAC 388-96-901 and 388-96-904. After an administrative
hearing and/or judicial review, if the payment obligation is
reduced, then the department will rescind the difference
between the accrued interest on the payment obligation and
the interest that would have accrued on the reduced payment
obligation from the date interest began to accrue on the orig-
inal payment obligation.

((5)) (d4) In determining whether a facility has for-
feited unused rate funds in its direct care, therapy care and
support services component rates under authority of WAC
388-96-211, the following rules ((shaH)) apply:

(a) Federal or state survey officials ((shall)) must deter-
mine when a facility is not in substantial compliance or is
providing substandard care, according to federal and state
nursing facility survey regulations;

(b) Correspondence from state or federal survey officials
notifying a facility of its compliance status ((shai)) must be
used to determine the beginning and ending dates of any
period(s) of noncompliance; and

(c) Forfeiture ((shalt)) must occur if the facility was out
of substantial compliance more than ninety days during the
settlement period. The ninety-day period need not be contin-
uous if the number of days of noncompliance exceed ninety
days during the settlement period regardless of the length of
the settlement period. Also, forfeiture ((shalt)) must occur if
the nursing facility was determined to have provided substan-
dard quality of care at any time during the settlement period.

(15) The methodology in subsections (16) through (28)
of this section is effective for services provided on or after
July 1, 2016.
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(16) For each component rate, the department must cal-
culate a proposed, preliminary or final settlement at the lower
of prospective payment rate or audited allowable costs,
except as otherwise provided in this chapter and chapter
74.46 RCW.

(17) As part of the cost report, the proposed settlement
report is due in accordance with WAC 388-96-022. In the
proposed preliminary settlement report, a contractor must
compare the contractor's payment rates during a cost report
period, weighted by the number of resident days reported for
the same cost report period to the contractor's allowable costs
for the cost report period. In accordance with WAC 388-96-
205, 388-96-208 and 388-96-211 the contractor must take
into account all retained savings, and upper limits to rates on
a cost center basis.

(18) The department will review the proposed prelimi-
nary settlement report for accuracy and accept or reject the

contractor's proposal. If accepted, the proposed preliminary
settlement report must become the preliminary settlement
report. If rejected, the department must issue, by component

payment rate allocation, a preliminary settlement report fully
substantiating disallowed costs, refunds, or underpayments
due and adjustments to the proposed preliminary settlement.
(19) When the department receives the proposed prelim-
inary settlement report by the cost report due date specified in

WAC 388-96-022, it will issue the preliminary settlement
report within one hundred twenty days of the cost report due

date. When the department receives the proposed preliminary
settlement report after the cost report due date specified in

WAC 388-96-022, it will issue the preliminary settlement
report within one hundred twenty days of the date the cost
report was received. In its discretion, the department may
designate a date later than the dates specified in this subsec-
tion to issue preliminary settlements.

(20) A contractor has twenty-eight days after receipt of a
preliminary settlement report to contest such report under
WAC 388-96-901 and 388-96-904. Upon expiration of the
twenty-eight day period, the department must not review or

adjust a preliminary settlement report. Any administrative
review of a preliminary settlement must be limited to calcula-

tion of the settlement, to the application of settlement princi-
ples and rules, or both, and must not encompass rate or audit

issues.

(21) The department must issue a final settlement report
to the contractor after the completion of the department audit

process, including exhaustion or termination of any adminis-

trative review and appeal of audit findings or determinations
requested by the contractor, but not including judicial review

as may be available to and commenced by the contractor.

(22) The department must prepare a final settlement by
component payment rate allocation and must fully substanti-
ate disallowed costs, refunds, underpayments, or adjustments
to the cost report and financial statements, reports, and sched-
ules submitted by the contractor. The department must take
into account all authorized shifting, savings, and upper limits
to rates on a component payment rate allocation basis. For the
final settlement report, the department must compare:

(a) The payment rates it paid the contractor for the facil-
ity in question during the report period, weighted by the num-
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ber of allowable resident days reported for the period each
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settlement period. Also. forfeiture must occur if the nursing

rate was in effect to the contractor's;

(b) Audited allowable costs for the reporting period; or

(c) Reported costs for the nonaudited reporting period.

(23) A contractor has twenty-eight days after the receipt
of a final settlement report to contest such report pursuant to
WAC 388-96-901 and 388-96-904. Upon expiration of the
twenty-eight day period, the department must not review a
final settlement report. Any administrative review of a final
settlement must be limited to calculation of the settlement,
the application of settlement principles and rules, or both, and
must not encompass rate or audit issues.

(24) The department may reopen a final settlement if it is
necessary to make adjustments based upon findings resulting
from a department audit performed pursuant to WAC 388-
96-205. The department may also reopen a final settlement to
recover an industrial insurance dividend or premium discount
under RCW 51.16.035 in proportion to a contractor's medic-
aid recipient days.

(25) In computing a preliminary or final settlement, a

contractor must comply with the requirements of WAC 388-
96-211 for retaining or refunding to the department payments
made in excess of the adjusted costs of providing services
corresponding to each component rate allocation.

(26) The nursing facility contractor must refund all
amounts due the department within sixty days after the
department notifies the contractor of the overpayment and
demands repayment. When notification is by postal mail, the
department must deem the contractor to have received the
department's notice five calendar days after the date of the
notification letter, unless proof of the date of receipt of the
department's notification letter exists, in which case the
actual date of receipt must be used to determine the sixty day
period for repayment. After the sixty day period, interest on
any unpaid balance will accrue at one percent per month.

(27) Repayment will be without prejudice to obtain
review of the settlement determination pursuant to WAC
388-96-901 and 388-96-904. After an administrative hearing
and/or judicial review, if the payment obligation is reduced,
then the department will rescind the difference between the
accrued interest on the payment obligation and the interest
that would have accrued on the reduced payment obligation

from the date interest began to accrue on the original payment
obligation.
28) In determining whether a facility has forfeited

unused rate funds in its direct care component rate under
authority of WAC 388-96-211, the following rules apply:

(a) Federal or state survey officials must determine when
a facility is not in substantial compliance or is providing sub-

standard care, according to federal and state nursing facility
survey regulations;

(b) Correspondence from state or federal survey officials
notifying a facility of its compliance status must be used to

facility was determined to have provided substandard quality
of care at any time during the settlement period.

AMENDATORY SECTION (Amending WSR 98-20-023,
filed 9/25/98, effective 10/1/98)

WAC 388-96-505 Offset of miscellaneous revenues.
(1) The methodology in subsections (2) through (5) of this
section is effective for services provided on or before June
30, 2016.

(2) The contractor ((shalt)) must reduce allowable costs
whenever the item, service, or activity covered by such costs
generates revenue or financial benefits (e.g., purchase dis-
counts, refunds of allowable costs or rebates) other than
through the contractor's normal billing for care services;
except, the department ((shal)) must not deduct from the
allowable costs of a nonprofit facility unrestricted grants,
gifts, and endowments, and interest therefrom.

(())) (3) The contractor ((shatt)) must reduce allowable
costs for hold-bed revenue in the support services, operations
and property rate components only. In the support services
rate component, the amount of reduction ((shal)) must be
determined by dividing a facility's allowable housekeeping
costs by total adjusted patient days and multiplying the result
by total hold-room days. In the operations rate component,
the amount of the reduction shall be determined by dividing a
facility's allowable operation costs by total adjusted patient
days and multiplying the result by total hold-room days. In
the property rate component, the amount of reduction
((shal)) must be determined by dividing allowable property
costs by the total adjusted patient days and multiplying the
result by total hold-room days.

(())) (4) Where goods or services are sold, the amount
of the reduction ((shal-be)) is the actual cost relating to the
item, service, or activity. In the absence of adequate docu-
mentation of cost, it ((shal-be)) is the full amount of the rev-
enue received. Where financial benefits such as purchase dis-
counts, refunds of allowable costs or rebates are received, the
amount of the reduction ((skall-be)) is the amount of the dis-
count or rebate. Financial benefits such as purchase dis-
counts, refunds of allowable costs and rebates, including
industrial insurance rebates, ((shalt)) must be offset against
allowable costs in the year the contractor actually receives the
benefits.

() (5) Only allowable costs ((shalt)) may be recov-
ered under this section. Costs allocable to activities or ser-
vices not included in nursing facility services, e.g., costs of
vending machines and services specified in chapter 388-86
WAC not included in nursing facility services, are nonallow-
able costs.

(6) The methodology in subsections (7) through (10) of
this section is effective for services provided on or after July

determine the beginning and ending dates of any period(s) of

noncompliance; and
(c) Forfeiture must occur if the facility was out of sub-

1,2016.
(7) The contractor must reduce allowable costs when-
ever the item, service, or activity covered by such costs gen-

stantial compliance more than ninety days during the settle-
ment period. The ninety-day period need not be continuous if

erates revenue or financial benefits (e.g., purchase discounts,

refunds of allowable costs or rebates) other than through the

the number of days of noncompliance exceed ninety days

contractor's normal billing for care services: except, the

during the settlement period regardless of the length of the

department must not deduct from the allowable costs of a
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nonprofit facility unrestricted grants, gifts, and endowments,
and interest therefrom.

(8) The contractor must reduce allowable costs for hold-
bed revenue in the indirect care rate component only. The
amount of reduction must be determined by dividing a facil-
ity's allowable housekeeping costs by total adjusted patient
days and multiplying the result by total hold-room days.

(9) Where goods or services are sold. the amount of the
reduction is the actual cost relating to the item, service, or
activity. In the absence of adequate documentation of cost, it
is the full amount of the revenue received. Where financial
benefits such as purchase discounts, refunds of allowable
costs or rebates are received, the amount of the reduction is
the amount of the discount or rebate. Financial benefits such
as purchase discounts, refunds of allowable costs and rebates,
including industrial insurance rebates, must be offset against
allowable costs in the year the contractor actually receives the
benefits.

(10) Only allowable costs may be recovered under this
section. Costs allocable to activities or services not included
in nursing facility services, e.g., costs of vending machines
and services specified in chapter 388-86 WAC not included
in nursing facility services, are nonallowable costs.

AMENDATORY SECTION (Amending WSR 98-20-023,
filed 9/25/98, effective 10/1/98)

WAC 388-96-525 Education and training. (1) Neces-
sary and ordinary expenses of on-the-job training and in-ser-
vice training required for employee orientation and certifica-
tion training directly related to the performance of duties
assigned will be allowable costs. Cost of training for which
the nursing facility is reimbursed outside the payment rate is
an unallowable cost.

(2) Necessary and ordinary expenses of recreational and
social activity training conducted by the contractor for volun-
teers will be allowable costs. Expenses of training programs
for other nonemployees will not be allowable costs.

(3) Expenses for travel, lodging, and meals associated
with educatlon and training ((m—the—sf&tes—ef—ki—ahe—@regeﬂ—

)) are
allowable if the expenses meet the requirements of this chap-
ter.

4 ((E*'ee'p{—tfavel,—}edgmgf—&&d—meg{—expeﬁses,—edﬂea-

£5))) Costs designated by this section as allowable ((shalt
be)) are subject to any applicable cost center limit established
by this chapter.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-534 Joint cost allocation disclosure
(JCAD). (1) The contractor ((shat)) must disclose to the
department:

(a) The nature and purpose of all costs representing allo-
cations of joint facility costs; and

(b) The methodology of the allocation utilized.
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(2) The contractor ((shel)) must demonstrate in such dis-
closure:

(a) The services involved are necessary and nonduplica-
tive; and

(b) Costs are allocated in accordance with benefits
received from the resources represented by those costs.

(3) ((Fhe-—contractorshall-makesueh-diselosurenetlater
than-September 30th-for-the following-year;-exeept;)) Upon
receipt of a disclosure, the department must review the joint
cost allocation disclosure (JCAD) and either approve or deny
the disclosure. Once a JCAD is submitted and approvied, it is
valid unil changed or amended.

(4) A new contractor ((shall)) must submit the first year's
disclosure together with the submissions required by WAC
388-96-026.

(5) Within this section, the meaning of the:

(a) "Effective date" is the date the department will recog-
nize allocation per an approved JCAD; and

(b) "Implementation date" is the date the facility will
begin or began incurring joint facility costs or the allocation
of joint costs has changed.

((¢TFhe-department-shall-approve-orreject-the JCAD

5))) (6) The contractor ((shal)) must submit to the
department for approval an amendment or revision to an
approved JCAD at least thirty days prior to the implementa-
tion date of the amendment or revision. For amendments or
revisions received less than thirty days before the implemen-
tation date, the effective date of approval will be thirty days
from the date the JCAD is received by the department.

((66))) (7) When a contractor, who is not currently incur-
ring joint facility costs, begins to incur joint facility costs
during the calendar year, the contractor ((shal)) must provide
the information required in subsections (1) and (2) of this sec-
tion at least ninety days prior to the implementation date. If
the JCAD is not received ninety days before the implementa-
tion date, the effective date of the approval will be ninety
days from the date the JCAD is received by the department.

(M) (8) Joint facility costs not disclosed, allocated,
and reported in conformity with this section are unallowable
costs. Joint facility costs incurred before the effective dates
((efsubseetions{4h;(5)and-(6)-ef thisseetion)) are unallow-
able. Costs disclosed, allocated, and reported in conforrmty
with a department-approved JCAD must undergo review and
be determined allowable costs for the purposes of rate setting
and audit.

Reviser's note: The spelling errors in the above section occurred in the
copy filed by the agency and appear in the Register pursuant to the require-
ments of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-542 Home office or central office. (1)
((When-ealeulating the- medianlid-on-heme-and-central effice




Washington State Register, Issue 16-24

eostsand-determining-which-home-and-central efficecostste
test-against-the-medianlid;)) The department will include all

allowable, reported home/central office costs including all
costs that are ((renduplieative;)) documented, ordinary, rea-
sonable, necessary, and related to the provision of medical
and personal care services to authorized patients.

(2)((€a))) Assets used in the provision of services by or to
a nursing facility, but not located on the premises of the nurs-
ing facility, ((shaHl)) must not be included in ((retinvested
funds-oerin)) the calculation of ((preperty-payment)) the cap-
ital component for the nursing facility except as permissible
under WAC 388-96-915.

((®))) (3) The nursing facility may allocate depreciation,
interest expense, and operating lease expense for the home
office, central office, and other off-premises assets to the cost
of the services provided to or by the nursing facility on a rea-
sonable statistical basis approved by the department.

((€e))) (4) The allocated costs ((e£b)-efthis)) in subsec-
tion (3) of this section may be included in the cost of services
in such cost centers where such services and related costs are
appropriately reported.

(())) (5) Home office or central office costs must be
allocated and reported in conformity with the department-
approved JCAD methodology as required by WAC 388-96-
534.

(D Heme-officeorcentral-efficecostsare subjeet to-the
himitation-speeiftedin-WALC388-96-5857))

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-556 Initial cost of operation. (1) The
necessary ((and)), ordinary, and reasonable one-time
expenses directly incident to the preparation of a newly con-
structed or purchased building by a contractor for operation
as a licensed facility ((shat-be)) are allowable costs. These
expenses ((shall-be)) are limited to start-up and organiza-
tional costs incurred prior to the admission of the first patient.

(2) Start-up costs ((shalt)) include, but ((ret-be)) are not
limited to, administrative and nursing salaries, utility costs,
taxes, insurance, repairs and maintenance, and training((;
exeeptthatthey-shall-exelude)). Start-up costs do not include
expenditures for capital assets. ((Fhese)) Start-up costs ((wilt
be)) are allowable in the ((eperations)) indirect care cost cen-
ter if they are amortized over a period of not less than sixty
months beginning with the month in which the first patient is
admitted for care.

(3) Organizational costs are those necessary, ordinary,
and directly incident to the creation of a corporation or other
form of business of the contractor including, but not limited
to, legal fees incurred in establishing the corporation or other
organization and fees paid to states for incorporation; except,
that they do not include costs relating to the issuance and sale
of shares of capital stock or other securities. Such organiza-
tional costs will be allowable in the ((eperatiens)) indirect
care cost center if they are amortized over a period of not less
than sixty months beginning with the month in which the first
patient is admitted for care.

(« o .
“ I“.Eefesg e*fe*.;.se and laa‘; ei e *ﬂa?eﬁ fe.esifel::atﬂ’g
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to-the-date the facility is put into serviee for patient care and
pursuant to RCW-70.38.125.))

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-560 Land, improvements((—Depreeia-
tien Land-is-not-depreeiable-The-eostef)) Land includes but
is not limited to, off-site sewer and water lines, public utility
charges necessary to service the land, governmental assess-
ments for street paving and sewers, the cost of permanent
roadways and grading ((efanendepreeciablenature)), and the
cost of curbs and sidewalks, replacement of which is not the
responsibility of the contractor.

AMENDATORY SECTION (Amending WSR 98-20-023,
filed 9/25/98, effective 10/1/98)

WAC 388-96-580 Operating leases of office equip-
ment. (1) Rental costs of office equipment under arm's-
length operating leases ((shall-be)) are allowable to the extent
such costs are necessary, ordinary, and related to patient care.

(2) The department ((shal)) must pay office equipment
rental costs in the ((eperatiens)) indirect component rate allo-
cation. Office equipment may include items typically used in
administrative or clerical functions such as telephones, copy
machines, desks and chairs, calculators and adding machines,
file cabinets, typewriters, and computers.

((3)yThe-departmentshallnotpayfor-depreectation—of
i )

AMENDATORY SECTION (Amending WSR 15-09-025,
filed 4/7/15, effective 5/8/15)

WAC 388-96-585 Unallowable costs. (1) Unallowable
costs listed in subsection (2) of this section represent a partial
summary of such costs, in addition to those unallowable
under chapter 74.46 RCW and this chapter.

(2) Unallowable costs include but are not limited to the
following:

(a) Costs of items or services not covered by the medical
care program. Costs of such items or services will be unal-
lowable even if they are indirectly reimbursed by the depart-
ment as the result of an authorized reduction in patient contri-
bution;

(b) Costs of services and items provided to recipients
which are covered by the medical care program but not
included in the medicaid per-resident day payment rate estab-
lished under this chapter and chapter 74.46 RCW;

(c) Costs associated with a capital expenditure ((subjeet
to-seetionrH22-appreval{part 100, Fitle 42-CERY))) if the
department found it was not consistent with applicable stan-
dards, criteria, or plans. If the department was not given
timely notice of a proposed capital expenditure, all associated
costs will be unallowable up to the date they are determined
to be reimbursable under applicable federal regulations;
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(d) Costs associated with a construction or acquisition
project requiring certificate of need approval, or exemption
from the requirements for certificate of need for the replace-
ment of existing nursing home beds, pursuant to chapter
70.38 RCW if such approval or exemption was not obtained;

(e) Interest costs other than those provided by WAC 388-
96-556(4) on and after January 1, 1985;

(f) Salaries or other compensation of owners, officers,
directors, stockholders, partners, principals, participants, and
others associated with the contractor or its home office,
including all board of directors' fees for any purpose, except
reasonable compensation paid for service related to patient
care;

(g) Costs in excess of limits or in violation of principles
set forth in this chapter;

(h) Costs resulting from transactions or the application of
accounting methods which circumvent the principles of the
payment system set forth in this chapter and chapter 74.46
RCW;

(1) Costs applicable to services, facilities, and supplies
furnished by a related organization in excess of the lower of
the cost to the related organization or the price of comparable
services, facilities, or supplies purchased elsewhere;

(j) Bad debts of non-Title XIX recipients. Bad debts of
Title XIX recipients are allowable only when:

(i) The debt is related to covered services;

(i1) It arises from the recipient's required contribution
toward the cost of care;

(iii) The provider can establish reasonable collection
efforts were made. Reasonable collection efforts ((shal))
consist of at least three documented attempts by the contrac-
tor to obtain payment demonstrating that the effort devoted to
collecting the bad debts of Title XIX recipients is the same
devoted by the contractor to collect the bad debts of non-Title
XIX recipients;

(iv) The debt was actually uncollectible when claimed as
worthless; and

(v) Sound business judgment established there was no
likelihood of recovery at any time in the future((-));

(k) Charity and courtesy allowances;

(1) Cash, assessments, or other contributions((;exelading
dues;)) to charitable organizations, professional organiza-
tions, trade associations, or political parties, and costs
incurred to improve community or public relations. This does
not include membership dues;

(m) Vending machine expenses;

(n) Expenses for barber or beautician services not
included in routine care;

(o) Funeral and burial expenses;

(p) Costs of gift shop operations and inventory;

(q) Personal items such as cosmetics, smoking materials,
newspapers and magazines, and clothing, except those used
in patient activity programs;

(r) Fund-raising expenses, except those directly related
to the patient activity program;

(s) Penalties and fines;

(t) Expenses related to telephones, radios, and similar
appliances in patients' private accommodations;

(u) ((Felevistonsacguired-priortoJuly 1,200+

&1)) Federal, state, and other income taxes;
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(&) (v) Costs of special care services except where
authorized by the department;

((69)) (w) Expenses of an employee benefit not in fact
made available to all employees on an equal or fair basis, for
example, key-man insurance and other insurance or retire-
ment plans;

((6m)) (x) Expenses of profit-sharing plans;

((®)) (v) Expenses related to the purchase and/or use of
private or commercial airplanes which are in excess of what
a prudent contractor would expend for the ordinary and eco-
nomic provision of such a transportation need related to
patient care;

((faa))) (z) Personal expenses and allowances of any
nursing home employees or owners or relatives of any nurs-
ing home employees or owners;

((6B))) (aa) All expenses of maintaining professional
licenses or membership in professional organizations;

((€e€))) (bb) Costs related to agreements not to compete;

((dd))) (cc) Amortization of goodwill, lease acquisition,
or any other intangible asset, whether related to resident care
or not, and whether recognized under generally accepted
accounting principles or not;

((fee))) (dd) Expenses related to vehicles which are in
excess of what a prudent contractor would expend for the
ordinary and economic provision of transportation needs
related to patient care;

((€69)) (ee) Legal and consultant fees in connection with
a fair hearing against the department when the department's
Board of Appeals upholds the department's actions in an
administrative review decision. When the administrative
review decision is pending, reported legal and consultant fees
will be unallowable. To be allowable, the contractor must
report legal and consultant fees related to an administrative
review decision issued in the contractor's favor in the cost
report period in which the Board of Appeals issues its deci-
sion irrespective of when the legal and consultant fees related
to the administrative review were incurred;

((ege))) (ff) Legal and consultant fees of a contractor or
contractors in connection with a lawsuit against the depart-
ment. Judicial review is a lawsuit against the department;

((4h))) (gg) Lease acquisition costs, goodwill, the cost
of bed rights, or any other intangible assets;

((6D)) (hh) All rental or lease costs other than those pro-
vided for in WAC 388-96-580;

((69))) (ii) Postsurvey charges incurred by the facility
((as—a—result-of-subsequentinspeetions)) under ((REW

S 51 050 whicl 1 | the fi L

during-the—eertiffeation—surveyealendaryear)) RCW
18.51.060;

((@d9))) (G1) Compensation paid for any purchased nurs-
ing care services, including registered nurse, licensed practi-
cal nurse, and nurse assistant services, obtained through ser-
vice contract arrangement in excess of the amount of com-
pensation paid for such hours of nursing care service had they
been paid at the average hourly wage, including related taxes
and benefits, for in-house nursing care staff of like classifica-
tion at the same nursing facility, as reported in the most
recent cost report period;

((@H)) (kk) For all partial or whole rate periods after July
17, 1984, costs of ((Jand-and)) depreciable assets that cannot
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be reimbursed under the Deficit Reduction Act of 1984 and
implementing state statutory and regulatory provisions;

((mm))) (1) Costs reported by the contractor for a prior
period to the extent such costs, due to statutory exemption,
will not be incurred by the contractor in the period to be cov-
ered by the rate;

(((am))) (mm) Costs of outside activities, for example,
costs allocated to the use of a vehicle for personal purposes or
related to the part of a facility leased out for office space;

((fe®))) (nn) Travel expenses that are not necessary,
ordinary, and related to resident care;

((pp))) (00) Moving expenses of employees in the
absence of demonstrated, good-faith effort to recruit within
the states of Idaho, Oregon, and Washington, and the prov-
ince of British Columbia;

((tgg)DPepreeiation—in—exeess—of four-theusand-dellars
. . g . . .

&1))) (pp) Costs for temporary health care personnel
from a nursing pool not registered with the secretary of the
department of health;

((6ss))) (qq) Payroll taxes associated with compensation
in excess of allowable compensation of owners, relatives, and
administrative personnel;

((#1)) (xr) Costs and fees associated with filing a petition
for bankruptcy;

((faw))) (ss) All advertising or promotional costs, except
reasonable costs of help wanted advertising;

((6#9)) (tt) Interest charges assessed by any department
or agency of this state for failure to make a timely refund of
overpayments and interest expenses incurred for loans
obtained to make the refunds;

(v AH-home-office-or—eentral-office—eests—whether
or-or-off the TUTSHIE fi.“hfj.ﬁ“misss anc hsth.if allocated
Efl.ﬂﬂ tsl Sﬁsfiﬁ; Ssi” 1;55.].H.1 PRCCSS E.f the iﬂlifmﬁ Ef; thslss
mestreeentreportperiod:

&) (uu) Tax expenses that a nursing facility has never
incurred;

((679)) (vv) Effective July 1, 2007, and for all future rate
settings, any costs associated with the quality maintenance
fee repealed by chapter 241, Laws of 2006;

((z8))) (ww) Any portion of trade association dues
attributable to legal and consultant fees and costs in connec-
tion with lawsuits against the department ((shal-be)) are
unallowable; and

((feaa))) (xx) Increased costs resulting from a series of
transactions between the same parties and involving the same
assets (e.g., sale and lease back, successive sales or leases of
a single facility or piece of equipment)((-));

(vy) Costs related to a nursing assistant certified training
program;

(zz) Effective July 1, 2012, payments made relating to
the safety net assessment; and

(aaa) Building renovations, building improvements, or
leasehold improvements that require preapproval from the
department of health and were not preapproved.

WSR 16-22-040

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-709 Prospective rate revisions—

Reduction in licensed beds ((by-means-other-thanbank-
ing''pursuant-te-ehapter70:38-REW)). (1) For the purpose
of minimum occupancy capital calculation banked beds are
included in the number of licensed beds. The department will
recalculate a contractor's prospective medicaid payment rate
when the contractor permanently reduces the number of its
licensed beds and:

(a) Provides a copy of the new bed license, if issued, doc-
umentation of the number of beds sold, exchanged or other-
wise placed out of service, along with the name of the con-
tractor that received the beds, if any, and the letter from the
department of health (DOH) confirming the number of beds
relinquished and the date they were relinquished; and

(b) Requests a rate revision.

(2) The department will revise medicaid rates in accor-
dance with this chapter and chapter 74.46 RCW using the
facility's decreased licensed bed capacity to calculate mini-
mum occupancy for rate setting.

(3)((€a))) When the new license is effective the first day
of the month or when the DOH letter confirms the beds were
relinquished the first day of the month, the revised prospec-
tive payment rate will be effective the first day of the
month((;-e¥)).

((#))) (4) When the new license is effective after the first
day of the month or when the DOH letter confirms the beds
were relinquished after the first day of the month, the revised
prospective payment rate will be effective the first day of the
month following the month the new license was effective or
the DOH letter confirmed beds were relinquished after the
first day of the month.

((€a))) (5) The department will recalculate a nursing
facility's prospective medicaid payment rate allocations using
the greater of actual days from the cost report period on
which the rate is based or days calculated by multiplying the
new number of licensed beds including banked bed times the
appropriate minimum occupancy pursuant to this chapter and
chapter 74.46 RCW times the number of calendar days in the
cost report period on which the rate being recalculated is
based.
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" n

5))) (6) The revised prospective medicaid payment rate
will comply with all the provisions of rate setting contained foreach—costeenter-

in chapter 74.46 RCW and in this chapter, including all lids (1)-Setthe-new-econtractor's nursingfacility component
and maximums, unless otherwise specified in this section. rate-aloeation-for-therapy-eare;-support-services;-and-opera-
AMENDATORY SECTION (Amending WSR 01-12-037, E,, ) j carerave usmg ¢ omrmeairee
filed 5/29/01, effective 6/29/01) follows:

WAC 388-96-710 Prospective payment rate for new %JPhe—eest—per—ease—mﬂH&ﬂt—mH—be—the—fafee—base
contractors. (1) The department will establish an initial pro- ~ aHowable-case-mixed-direct-eare-costper patient-dayforthe
spective medicaid payment rate for a new contractor as : - 5

defined under WAC 388-96-026 within sixty days following s-held-harmless-under WAC388-96-728-and 388-96-729;
the new contractor's application and approval for a license to divided by the-faeility-average-ease-mix-indexper WAC388-
operate the facility under chapter 18.51 RCW. The rate will 9674+

take effect as of the effective date of the contract, except as (B)—The—cost—per—ease—mix—unit—determined—under
provided in this section, and will comply with all the provi- (e)tiiA)-of this-subsection-will-be-multiplied-by-the-medie-
sions of rate setting contained in chapter 74.46 RCW and in atd-average-case-mix-indexper WAC388-96-740Theprod-

this chapter, including all lids and maximums set forth. wet-will-be-the-new-contractors-direct-care-rate-tnder-case
(2) ((Exeeptfor-quarterlyupdates—per RCW-74:46-501 Hix-and )
He)therate-established fer a-new-contractor-as-definedin (6y—Fhe de' partment—will—not ap ply—REW ;4~46~§.96

] . ; S i : heittul (iv)-Set-the property-rate-in-aceordaneewith-the provi

3))) To set the initial prospective medicaid payment rate ponenttate D Aol pro isions E.f
for a new contractor as defined in WAC 388-96-026 (1)(a) this-ehapter and-ehepter 7446 RC . tn-computing the aft
and (b), the department will: eble return-component ratc-allecation; the-depertment will

(a) Determine ((whether—the—new—eontractor—nursing : . .
cncilitebel | i tical S tions—rate-aloeations—those set-pursuanttosubseetion

anage and-bude . Y | | 1 A nl
or-the-appropriate-federal-ageney)) the direct care rate by " I . £ theinitial .
multiplying the industry median by the appropriate county sstablished for the traet Jorthis subsecti

d-fre 0 )

wage index by the facility's medicaid average case mix index (4} For-the WAC 388-96-026-(1)a) b
(MACMI) and if the facility does not have a MACMI, the il actablichratocommonent alloestion
department will use the facility industry MACMI; ) ’ ) ’ ’

(b) ((Seteet-all-nursingfacilitiesfrom-the-department's : ) Direeteare therapyearesuppertservicesand-opera-
s of allil fenid o Ereilitios intl ' 3 s '
AEW eeﬂtfﬂe{ef‘s peEBf gf@ﬂp “;_]'th the same bed eapaeiﬁ; p s . 3 F ] . . ] . Fﬁ ] i ]
sevenfaetlities;-then-the-department-will-inerease-the-bed (b)Property-in-accordance—with-the-provisions—of this

e el e five bed i | :
of-at-least-sevennursingfacilitiesis-obtained)) Assign the as-defined-under:

new provider the indirect price based rate; (WAL 388-96-026-(1)(a)inf R b | e
(c) ((Based-on-the-informationfor-thenursingfaetlities jeate-ofneed—or
seleeted-under-subseetion-(3)(b)-of this-seetion-and-available GI-WAC 388-96-026-(1)(b)—information provided by
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1)) Determine a capital rate once the facility has sub-
mitted square footage and age information and the depart-
ment accepts it; and

(d) Use the facility's available centers for medicare and
medicaid date for the three quarter period currently being
measured by the department to determine a quality enhance-
ment rate and if no data is available, the department will not
pay a quality enhancement.

(3) A prospective payment rate set for all new contrac-
tors will be subject to adjustments for economic trends and
conditions as authorized and provided in this chapter and in
chapter 74.46 RCW.

(8 ForaWALC388-96-026(fa)y{b)rerfeynew—eon
4 Lieaid ind il

and-chapter 74-46 RCW-))

AMENDATORY SECTION (Amending WSR 04-21-027,
filed 10/13/04, effective 11/13/04)

WAC 388-96-713 Rate determination. (1) Each nurs-
ing facility's medicaid payment rate for services provided to
medical care recipients will be determined, adjusted and
updated prospectively as provided in this chapter and in
chapter 74.46 RCW. The department will calculate any limit,
((4#d5)) and/or median only when it rebases each nursing facil-
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ity's July 1st medicaid payment rate in accordance with chap-
ter 74.46 RCW and this chapter.

(2) If the contractor participated in the program for less
than six months of the prior calendar year, its rates will be
determined by procedures set forth in WAC 388-96-710.

(3) Contractors submitting correct and complete cost
reports by March 31st, ((shalt)) must be notified of their rates
by July 1st, unless circumstances beyond the control of the
department interfere.

(4) In setting rates, the department will use the greater of
actual days from the cost report period on which the rate is
based or days calculated at minimum occupancy pursuant to
chapter 74.46 RCW.

((65)Adjusted-costreport-datatfrom—+999-shall-be-used

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-758 Add-on for low-wage workers. (1)
The department will grant a low wage add-on payment not to
exceed one dollar and fifty-seven cents per resident day to
any nursing home provider that has indicated a desire to
receive the add-on pursuant to subsection (7) of this section.
A nursing home may use the add-on only for in-house staff
and not for allocated, home office, or purchased service
increases. A nursing home may use the add on to:

(a) Increase wages, benefits, and/or staffing levels for
certified nurse aides;

(b) Increase wages and/or benefits but not staffing levels
for dietary aides, housekeepers, laundry aides, or any other
category of worker whose statewide average dollars-per-hour
wage was less than fifteen dollars in calendar year 2008,
according to cost report data. The department has determined
that the additional categories of workers qualifying under this
standard are:

(1) Activities directors and assistants;

(i1) Patient choices coordinators;

(iii) Central supply/ward clerks;

(iv) Expanded community service workers; and

(v) Social workers; and

(c) Address wage compression for related job classes
immediately affected by wage increases to low-wage work-
ers.

(2) A nursing home that receives a low-wage add-on
((shalt)) must report to the department its expenditure of that
add-on by:

(a) Completing Cost Report Schedule L 1; and

(b) Returning it to the department by January 3 1st.

(3) By examining Cost Report Schedule L 1, the depart-
ment will determine whether the nursing home complied with
the statutory requirements for distribution of the low wage
add-on. When the department is unable to determine or
unsure that the statutory requirements have been met, it will
conduct an on site audit.

(4) When the department determines that the statutory
requirements have been met, the low wage add-on will be
reconciled at the same time as the regular settlement process
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but as a separate reconciliation. The reconciliation process
will compare gross dollars received in the add-on to gross
dollars spent.

(5) When the department determines that the low wage
add-on has not been spent in compliance with the statutory
requirements, then it will recoup the noncomplying amount
as an overpayment.

(6) The department also will require the completing of
Cost Report Schedule L 1 for any calendar year in which the
low wage add-on is paid for six months or more. Subsections
(1) through (5) of this section will apply to all completions of
Cost Report Schedule L 1 irrespective of the calendar year in
which it is paid.

(7) Each May of the calendar year, the department will
ask nursing home contractors whether they will want to con-
tinue to receive the add-on or begin to receive the add-on. For
nursing home contractors responding by May 31st indicating
a desire to receive the low wage worker add-on, the depart-
ment will pay them the low wage add-on effective July 1st.
For nursing home contractors that do not respond by May
31st indicating a desire to receive the low wage worker add-
on, the department will cease or not begin paying them the
low wage add-on effective July 1st.

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-781 Exceptional care rate add-on—
Covered medicaid residents. A nursing facility (NF) may
receive an increase in its direct care ((andfor-therapy-compe-
rent)) rate allocations for providing exceptional care to a
medicaid resident who:

(1) Receives specialized services to meet chronic com-
plex medical conditions and neurodevelopment needs of
medically fragile children and resides in a NF where all resi-
dents are under age twenty-one with at least fifty percent of
the residents entering the facility before the age of fourteen;

(2) Receives expanded community services (ECS);

(3) Is admitted to the NF as an extraordinary medical
placement (EMP) and the department of corrections (DOC)
has approved the exceptional direct care and/or therapy pay-
ment;

(4) Is ventilator or tracheotomy (VT) dependent and
resides in a NF that the department has designated as active
ventilator-weaning center;

(5) Has a traumatic brain injury (TBI) established by a
comprehensive assessment reporting evaluation (CARE)
assessment administered by department staff and resides in a
NF that the department has designated as capable for TBI
patients;

(6) Has a TBI and currently resides in nursing facility
specializing in the care of TBI residents where more than
fifty percent of residents are classified with TBIs based on the
federal minimum data set assessment (MDS ((2)) 3.0 or its
successor); or

(7) Is admitted to a NF from a hospital with an excep-
tional care need and medicaid purchasing administration
(MPA) or a successor administration has approved the excep-

tional direct care ((and/or-therapy)) payment.
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AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-782 Exceptional ((therapy-eare-and
exeeptional)) direct care—Payment. (1) For WAC 388-96-
781(1) residents, the department will pay the Oregon medic-
aid rate.

(2) For WAC 388-96-781 (4), (5) ((and)), (6), and resi-
dents, the department may establish a rate add-on that when
added to the nursing facility s per diem medicaid rate does not
exceed the cost of caring for the client in a hospital.

((896&9—Gesm—fel-a%ed—te—paymeﬂ%s—res+ﬁ&ﬂg—ffem

such-inereases-arepaid:))

AMENDATORY SECTION (Amending WSR 11-05-068,
filed 2/14/11, effective 2/26/11)

WAC 388-96-901 Disputes. (1) When a contractor
wishes to contest the way in which the department applied a
statute or department rule to the contractor's circumstances,
the contractor ((shalt)) must pursue the administrative review
process prescribed in WAC 388-96-904.

(a) Adverse actions taken under the authority of this
chapter or chapter 74.46 RCW subject to administrative
review under WAC 388-96-904 include but are not limited to
the following:

(1) Determining a nursing facility payment rate;

(ii) Calculating a nursing facility settlement;

(iii) Imposing a civil fine on the nursing facility;

(iv) Suspending payment to a nursing facility; or

(v) Conducting trust fund and accounts receivable audits.

(b) Adverse actions taken under the authority of this
chapter or chapter 74.46 RCW not subject to administrative
review under WAC 388-96-904 include but are not limited
to:

(i) Actions taken under the authority of RCW 74.46.421
and sections of this chapter implementing RCW 74.46.421;

(i) Case mix accuracy review of minimum data set
(MDS) nursing facility resident assessments, which ((shal))
must be limited to separate administrative review under the
provisions of WAC 388-96-905;

(i) ((Quarterly-and)) Semiannual rate updates to reflect
changes in a facility's resident case mix including contractor
errors made in the MDSs used to update the facility's resident
case mix;

(iv) Actions taken under exceptional direct ((and-ther-
apy)) care program codified at WAC 388-96-781 and 388-
96-782;

(v) Actions taken under WAC 388-96-218 (2)(c)((-and

Er-Aetions-takenunder WAC388-96-786)).
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(2) The administrative review process prescribed in
WAC 388-96-904 ((shaH)) must not be used to contest or
review unrelated or ancillary department actions, whether
review is sought to obtain a ruling on the merits of a claim or
to make a record for subsequent judicial review or other pur-
pose. If an issue is raised that is not subject to review under
WAC 388-96-904, the presiding officer ((shal)) must dis-
miss such issue with prejudice to further review under the
provisions of WAC 388-96-904, but without prejudice to
other administrative or judicial review as may be provided by
law. Unrelated or ancillary actions not eligible for adminis-
trative review under WAC 388-96-904 include but are not
limited to:

(a) Challenges to the adequacy or validity of the public
process followed by department in proposing or making a
change to the nursing facility medicaid payment rate method-
ology, as required by Title 42 U.S.C. Sec. 1396a((-))(a)(13)
(A) and WAC 388-96-718;

(b) Challenges to the nursing facility medicaid payment
system that are based in whole or in part on federal laws, reg-
ulations, or policies;

(c) Challenges to a contractor's rate that are based in
whole or in part on federal laws, regulations, or policies;

(d) Challenges to the legal validity of a statute or regula-
tion; and

(e) Actions of the department affecting a medicaid bene-
ficiary or provider that were not commenced by the office of
rates management, aging and ((disabilityserviees)) long-term

support administration((-fer-example;-entitlement-to-or-pay-
ment-for- durable-medieal-equipment-or-otherserviees)).

(3) If a contractor wishes to challenge the legal validity
of a statute, rule, or contract provision relating to the nursing
facility medicaid payment system or wishes to bring a chal-
lenge based in whole or in part on federal law, it must bring
such action de novo in a court of proper jurisdiction as may
be provided by law. The contractor ((ray)) must not use this
section or WAC 388-96-904 for such purposes. This prohibi-
tion ((shall-apply)) applies irrespective of whether the con-
tractor wishes to obtain a decision or ruling on an issue of
validity or federal compliance or wishes only to make a
record for the purpose of subsequent judicial review.

Reviser's note: The unnecessary strikethrough in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-96-915 Capital component—Square foot-
age. (1) Allowable nursing home square footage is the exter-
nal dimensions of the space building utilized and licensed as
a nursing home less all unallowable square footage as out-
lined in subsection (2) of this section. Allowable nursing
home square footage includes the following:

(a) All necessary, ordinary, and reasonable space on the
campus or adjacent to the campus utilized by the residents
and staff of the nursing home including in administrative and
support capacities; and

(b) Basements to the extent they are utilized for adminis-
trative or support functions including the storage of equip-
ment and records.

Emergency
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(2) Unallowable nursing home square footage includes,
but is not limited to:

(a) Courtyards or other areas not surrounded by four
walls and a contiguous roof;

(b) Patios and decks; and

(c) Off-site storage space.

(3) Off-site administrative square footage is allowable to
the extent it is:

(a) Allocated in accordance with an approved joint cost
allocation disclosure as outlined in WAC 388-96-534;

(b) Not otherwise unallowable under subsection (2) of
this section; and

(¢) Used for administrative purposes.

(4) Off-site administrative square footage is allowable
up to ten percent of the combined total allowable square foot-
age. Any square footage over ten percent of the combined
total allowable square footage in unallowable.

(5) In order to be allowable, all space must be identified
on a site plan, blueprint, or county assessment identifying the
gross external square footage.

NEW SECTION

WAC 388-96-916 Capital component—Facility age.
(1) Facility age is based on the completion date of the original
structure as adjusted for renovations as defined in WAC 388-
96-020.

(2) For the cost report period ending December 31, 2014,
facility age will be calculated by identifying the square foot-
age and date placed into service for the original structure and
renovations.

(3) Beginning with rates paid on July 1, 2016, the aver-
age age of a facility is the age as calculated on the calendar
year 2014 cost report adjusted by renovations reported in
2015.

(4) Beginning with rates paid on July 1, 2017, the aver-
age age of a facility will be adjusted on July 1st of each year
based on renovations from the prior calendar year cost report-
ing period.

(5) Average age is calculated in accordance with RCW
74.46.561 (5)(e).

NEW SECTION

WAC 388-96-917 Direct care—County wage infor-
mation. (1) The department must calculate a county wide
wage index each rebase year by utilizing the most recent
average wage data available from the federal bureau of labor
statistics for registered nurses, licensed practical nurses, and
certified nursing assistants.

(2) For each county, the department must calculate an
average combined wage for all three disciplines based on the
percentage of total wages by discipline from the prior year
cost report. Each wage must be multiplied by the relative uti-
lization percentage for that discipline. The total of all three
disciplines is the average wage in that county.

(3) The department must calculate the statewide average
combined wage for all three disciplines based on the average
percentage of total wages by discipline from the prior year
cost report.
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(4) The county index is determined by dividing the
county average wage in a given county by the statewide aver-

age wage.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-96-540

WAC 388-96-552
WAC 388-96-553
WAC 388-96-554
WAC 388-96-558
WAC 388-96-559

WAC 388-96-561

WAC 388-96-562

WAC 388-96-564

WAC 388-96-565

WAC 388-96-572

WAC 388-96-574

WAC 388-96-708

WAC 388-96-744

WAC 388-96-746

WAC 388-96-747

WAC 388-96-748

WAC 388-96-759

WAC 388-96-762
WAC 388-96-767
WAC 388-96-776

Will the department allow the cost of an
administrator-in-training?

Depreciable assets.

Capitalization.

Expensing.

Depreciation expense.

Cost basis of land and depreciation
base.

Cost basis of land and depreciation
base—Donated or inherited assets.

Depreciable assets—Disposed—
Retired.

Methods of depreciation.
Lives.

Handling of gains and losses upon
retirement of depreciable assets—Other
periods.

New or replacement construction—
Property tax increases.

Beds removed from service under chap-
ter 70.38 RCW, new beds approved
under chapter 70.38 RCW, and beds
permanently relinquished—Effect on
prospective payment rate.

How will the department set the therapy
care rate and determine the median cost
limit per unit of therapy?

How much therapy consultant expense
for each therapy type will the depart-
ment allow to be added to the total
allowable one-on-one therapy expense?
Constructed, remodeled or expanded
facilities.

Financing allowance component rate
allocation.

Standards for low-wage workers add-
on.

Allowable land.
Appraisal values.

Add-ons to the property and financing
allowance payment rate—Capital
improvements.
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WAC 388-96-783 Certificate of capital authorization

(CCA).

WAC 388-96-784 Expense for construction interest.

WAC 388-96-786 Pay for performance add-on.

WSR 16-24-001
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 16-316—Filed November 23, 2016, 12:56 p.m., effective November
28,2016]

Effective Date of Rule: November 28, 2016.

Purpose: Amend commercial fishing rules for sea
urchins.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-07300Y; and amending WAC 220-
52-073.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is needed
to raise the trip limit for red sea urchins to three thousand
pounds because harvestable surpluses of sea urchins exist to
allow for commercial harvest. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 23, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 220-52-07300Z Sea urchins Notwithstanding
the provisions of WAC 220-52-073, effective November 28,
2016, until further notice, it is unlawful to take or possess sea
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urchins taken for commercial purposes except as provided for
in this section:

(1) The following areas are open for red sea urchin har-
vest seven days-per-week: Sea Urchin District 1, District 2,
and District 3 east of a line projected true north from the
shoreline at 123 degrees 48.3 minutes west longitude, and
District 4 west of a line projected true north from the shore-
line at 123 degrees 52.7 minutes west longitude. It is unlaw-
ful to harvest red sea urchins smaller than 3.25 inches or
larger than 5.0 inches (size is largest test diameter exclusive
of spines).

(2) The following areas are open for green sea urchin
harvest seven days-per-week: Sea Urchin District 1, District
2, District 3 east of a line projected true north from the shore-
line at 123 degrees 48.3 minutes west longitude, District 4
west of a line projected true north from the shoreline at 123
degrees 52.7 minutes west longitude, District 6, and District
7 except all waters of Hale Passage and Wollochet Bay
within the following lines: west of a line projected true south
from the shoreline near Point Fosdick at 122° 35 minutes
west longitude to 47° 14 minutes north latitude, and thence
projected true west to the shoreline of Fox Island, and east of
a line projected true south from the shoreline near Green
Point at 122° 41 minutes west longitude to 47° 16.5 minutes
north latitude, and thence projected true east to the shoreline
of Fox Island. It is unlawful to harvest green sea urchins
smaller than 2.25 inches (size is largest test diameter exclu-
sive of spines).

(3) The maximum cumulative landing of sea urchins for
each weekly fishery opening period is 3,000 pounds of each
species per valid designated sea urchin harvest license. Each
fishery week begins Monday and ends Sunday.

REPEALER

The following section of the Washington Administrative
Code is repealed effective November 28, 2016:

WAC 220-52-07300Y Sea urchins. (16-289)

WSR 16-24-004
EMERGENCY RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)

[Filed November 28, 2016, 8:56 a.m., effective November 28, 2016, 8:56
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: To add prior authorization requirements for
providers prescribing thickeners to clients younger than one
year of age.

Citation of Existing Rules Affected by this Order:
Amending WAC 182-554-500.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
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notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Food and Drug Adminis-
tration (FDA) has issued a warning not to give infants thick-
eners, particularly those born prematurely, because there is
substantive evidence it puts them at risk of necrotizing
enterocolitis. The recommendation is supported by American
Academy of Pediatrics. This rule change is intended to follow
the FDA's warning. The agency held a public hearing for this
rule on January 5, 2016. As a result of comments received at
the public hearing, the agency rewrote the rule. The agency
has completed the initial workgroup stage, internal, and
external review, and has filed a second CR-102 to hold
another public hearing. The CR-102 is filed under WSR 16-
23-083.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 28, 2016.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-554-500 Covered enteral nutrition prod-
ucts, equipment and related supplies—Orally adminis-
tered—Clients twenty years of age and younger only. (1)
The department covers orally administered enteral nutrition
products for clients twenty years of age and younger only, as
follows:

(a) The client's nutritional needs cannot be met using tra-
ditional foods, baby foods, and other regular grocery prod-
ucts that can be pulverized or blenderized and used to meet
the client's caloric and nutritional needs;

(b) The client is able to manage their feedings in one of
the following ways:

(i) Independently; or

(i1) With a caregiver who can manage the feedings; and

(c) The client meets one of the following clinical criteria:

(1) Acquired immune deficiency syndrome (AIDS). Pro-
viders must obtain prior authorization to receive payment.
The client must:

(A) Be in a wasting state;

(B) Have a weight-for-length less than or equal to the
fifth percentile if the client is three years of age or younger; or

(C) Have a body mass index (BMI) of:
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(I) Less than or equal to the fifth percentile if the client is
four through seventeen years of age; or

(IT) Less than or equal to 18.5 if the client is eighteen
through twenty years of age; or

(D) Have a BMI of:

(I) Less than or equal to twenty-five; and

(II) An unintentional or unexplained weight loss of five
percent in one month, seven and a half percent in three
months, or ten percent in six months.

(i1) Amino acid, fatty acid, and carbohydrate metabolic
disorders.

(A) The client must require a specialized nutrition prod-
uct; and

(B) Providers must follow the department's expedited
prior authorization process to receive payment.

(ii1) Cancer(s).

(A) The client must be receiving chemotherapy and/or
radiation therapy or post-therapy treatment;

(B) The department pays for orally administered nutri-
tional products for up to three months following the comple-
tion of chemotherapy or radiation therapy; and

(C) Providers must follow the department's expedited
prior authorization process to receive payment.

(iv) Chronic renal failure.

(A) The client must be receiving dialysis and have a fluid
restrictive diet in order to use nutrition bars; and

(B) Providers must follow the department's expedited
prior authorization process to receive payment.

(v) Decubitus pressure ulcers.

(A) The client must have stage three or greater decubitus
pressure ulcers and an albumin level of 3.2 or below; and

(B) Providers must follow the department's expedited
prior authorization process to receive a maximum of three
month's payment.

(vi) Failure to thrive or malnutrition/malabsorption as a
result of a stated primary diagnosed disease.

(A) The provider must obtain prior authorization to
receive payment; and

(B) The client must have:

(D A disease or medical condition that is only organic in
nature and not due to cognitive, emotional, or psychological
impairment; and

(II) A weight-for-length less than or equal to the fifth
percentile if the client is two years of age or younger; or

(III) A BMI of:

(aa) Less than or equal to the fifth percentile if the client
is three through seventeen years of age; or

(bb) Less than or equal to 18.5, an albumin level of 3.5 or
below, and a cholesterol level of one hundred sixty or below
if the client is age eighteen through twenty years of age; or

(IV) Have a BMI of:

(aa) Less than or equal to twenty-five; and

(bb) An unintentional or unexplained weight loss of five
percent in one month, seven and a half percent in three
months, or ten percent in six months.

(vii) Medical conditions (e.g., dysphagia) requiring a
thickener.

(A) The client must be older than one year of age and:

(D) Require a thickener to aid in swallowing or currently
be transitioning from tube feedings to oral feedings; and
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(IT) Be evaluated by a speech therapist or an occupa-
tional therapist who specializes in dysphagia. The report rec-
ommending a thickener must be in the client's chart in the
prescriber's office.

(B) Providers must follow the ((department's)) agency's
expedited prior authorization process to receive payment.

(C) If prescribing for a child younger than one year of
age. providers must request prior authorization and:

(D) Include clinical documentation that supports the med-
ical necessity of the request; and

(II) Include the report recommending a thickener from a
speech therapist or occupational therapist who specializes in
dysphagia.

(d) If four years of age or younger.

(i) The client must:

(A) Have a certified registered dietitian (RD) evaluation
with recommendations which support the prescriber's order
for oral enteral nutrition products or formulas; and

(B) Have a signed and dated written notification from
WIC indicating one of the following:

(I) Client is not eligible for the women, infants, and chil-
dren (WIC) program; or

(II) Client is eligible for WIC program, but the need for
the oral enteral nutrition product or formula exceeds WIC's
allowed amount; or

(IIT) The requested oral enteral nutrition product or for-
mula is not available through the WIC program. Specific,
detailed documentation of the tried and failed efforts of simi-
lar WIC products, or the medical need for alternative prod-
ucts must be in the prescriber's chart for the client; and

(C) Meet one of the following clinical criteria:

(I) Low birth weight (less than 2500 grams);

(IT) A decrease across two or more percentile lines on the
CDC growth chart, once a stable growth pattern has been
established;

(IIT) Failure to gain weight on two successive measure-
ments, despite dietary interventions; or

(IV) Documented specific, clinical factors that place the
child at risk for a compromised nutrition and/or health status.

(i1) Providers must follow the department's expedited
prior authorization process to receive payment.

(e) If five years of age through twenty years of age.

(i) The client must:

(A) Have a certified RD evaluation, for eligible clients,
with recommendations which support the prescriber's order
for oral enteral nutrition products; and

(B) Meet one of the following clinical criteria:

(D) A decrease across two or more percentile lines on the
CDC growth chart, once a stable growth pattern has been
established;

(II) Failure to gain weight on two successive measure-
ments, despite dietary interventions; or

(IIT) Documented specific, clinical factors that place the
child at risk for a compromised nutrition and/or health status.

(i1) Providers must follow the department's expedited
prior authorization process to receive payment.

(2) Requests to the department for prior authorization for
orally administered enteral nutrition products must include a
completed Oral Enteral Nutrition Worksheet Prior Authori-
zation Request (DSHS 13-743), available for download at:
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http://wwwl.dshs.wa.gov/msa/forms/eforms.html. The
DSHS 13-743 form must be:

(a) Completed by the prescribing physician, advanced
registered nurse practitioner (ARNP), or physician assistant-
certified (PA-C), verifying all of the following:

(1) The client meets the requirements listed in this sec-
tion;

(i) The client's physical limitations and expected out-
come;

(iii) The client's current clinical nutritional status,
including the relationship between the client's diagnosis and
nutritional need;

(iv) For a client eighteen through twenty years of age, the
client's recent weight loss history and a comparison of the cli-
ent's actual weight to ideal body weight and current body
mass index (BMI);

(v) For a client younger than eighteen years of age, the
client's growth history and a comparison to expected weight
gain, and:

(A) An evaluation of the weight-for-length percentile if
the client is three years of age or younger; or

(B) An evaluation of the BMI if the client is four through
seventeen years of age.

(vi) The client's medical condition and the exact daily
caloric amount of needed enteral nutrition product;

(vii) The reason why the client is unable to consume
enough traditional food to meet nutritional requirements;

(viii) The medical reason the specific enteral nutrition
product, equipment, and/or supply is prescribed;

(ix) Documentation explaining why less costly, equally
effective products or traditional foods are not appropriate;

(x) The number of days or months the enteral nutrition
products, equipment, and/or necessary supplies are required;
and

(xi) The client's likely expected outcome if enteral nutri-
tional support is not provided.

(b) Written, signed (including the prescriber's creden-
tials), and dated by the prescriber on the same day and before
delivery of the enteral nutrition product, equipment, or
related supply. This form must not be back-dated; and

(c) Be submitted within three months from the date the
prescriber signs the prescription.

(3) Clients twenty years of age and younger must be
evaluated by a certified RD within thirty days of initiation of
enteral nutrition products and periodically (at the discretion
of the certified RD) while receiving enteral nutrition prod-
ucts. The certified RD must be a current provider with the
department.

WSR 16-24-022
EMERGENCY RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 29, 2016, 1:08 p.m., effective November 29, 2016, 1:08
p.m.]

Effective Date of Rule: Immediately upon filing.
Purpose: Chapter 392-700 WAC requires updating to
clarify student eligibility, program requirements, and report-
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ing processes for dropout reengagement programs. Specific
changes are the removal of language that prohibits a student
who has been expelled or long-term suspended from being
counted for state funding and providing an additional month
of state funding for programs operating during the fall quar-
ter. Additional housekeeping changes were made.

Citation of Existing Rules Affected by this Order:
Amending chapter 392-700 WAC.

Statutory Authority for Adoption: RCW 28A.175.100
and 28A.175.010.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is
required to ensure that changes to the statewide dropout reen-
gagement system necessitated by the enactment of 4SHB
1541 (2016) continue to be in effect for the 2016-17 school
year. The office of superintendent of public instruction is
engaging in the rule-making process to make these rules per-
manent and anticipates filing a permanent rule-making order
shortly.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 12,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 29, 2016.

Randy Dorn
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-015 Definitions. The following defini-
tions in this section apply throughout this chapter:

(1) "Agency" means an educational service district,
nonprofit community-based organization, or public entity
other than a college.

(2) "Annual average full-time equivalent (AAFTE)"
means the total monthly full-time equivalent (FTE) reported
for each enrolled student in a school year divided by ten.

(3) "Attendance period requirement” is defined as, at
minimum, two hours of face-to-face interaction with a desig-
nated program staff for the purpose of instruction, academic
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counseling, career counseling, or case management contact
aggregated over the prior month.

(4) "CEDARS" refers to comprehensive educational
data and research system, the statewide longitudinal data sys-
tem of educational data for K-12 student information.

(5) "College" means college or technical college pursu-
ant to chapters 28B.20 through 28B.50 RCW.

(6) "College level class" is a class provided by a college
that is one hundred level or above.

(7) "Consortium' means a regional group of organiza-
tions that ((wi)) consist of districts, tribal compact schools,
charter schools and agencies and/or colleges who agree to
work together to create and operate a program that will serve
students from multiple districts, tribal compact schools, and
charter schools and reduce the administrative burden ((e#
distriets)).

(8) "Consortium agreement' means the agreement that
is signed by the authorized consortium lead and all district,
tribal compact school. and charter school superintendents or
their authorized officials which are part of the consortium
and agree to refer eligible students to the consortium's pro-
gram. This agreement will clearly outline the responsibilities
of the consortium lead and those of the referring districts,
tribal compact schools, and charter schools.

(9) "Consortium lead' means the lead organization in a
consortium that will assume the responsibilities outlined in
WAC 392-700-042(3).

(10) "Count day" is the instructional day that is used to
claim a program's enrollment for state funding pursuant to
WAC 392-121-033. For September, the count day is the
fourth instructional day. For the remaining months, the count
day is the first instructional day.

(11) "Credential" is identified as one of the following:

(a) ((Highschool-equivaleney-eertifieate:

fb})) High schoo'l diploma; ((fe)—@el-}ege—eeif‘tijﬁe&te
ved-a ; oHegeprogta quiring
(d)y-Cotlege-degree;-or

o) ind ed G c Lot :

(b) Associate degree.

(12) "Enrolled student" is an eligible student whose
enrollment and attendance meets the criteria outlined in
WAC 392-700-035 and 392-700-160, and is reported as an
FTE for state funding. An enrolled student can be further
defined as one of the following:

(a) New_student is an enrolled student who is being
claimed for state funding for the first time by the program.

(b) Continuing student is an enrolled student who has
continuously been enrolled in the program and claimed for
state funding on at least one count day.

(c) Returning student is an enrolled student who has
returned to the program after not receiving program services
for a period of at least one count day and not more than ten
count days.

(d) Reenrolling student is an enrolled student who has
reenrolled in the program after not receiving program ser-
vices for a period of eleven count days or more.
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(13) "ERDC" refers to education research and data cen-
ter, which conducts analyses of early learning, K-12, and
higher education programs and education issues across the P-
20 system that collaborates with legislative evaluation and
accountability program and other statutory partner agencies.

(14) "Full-time equivalent (FTE)" is the measurement
of enrollment that an enrolled student can be claimed on a
monthly basis with the maximum being 1.0 FTE per month
for each student enrolled in a program.

(15) "Indicator of academic progress' means a stan-
dard academic benchmark that demonstrates academic per-
formance which is attained by a reengagement student. These
indicators will be tracked and reported by the program and
district, tribal compact school, or charter school for each stu-
dent and for programs as a whole using definitions and proce-
dures outlined by OSPI. Indicators of academic progress will
be reported when a student does one of the following:

(a) Earns at minimum a 0.25 high school ((e¥)) credit;

(b) Earns at minimum a whole college credit;

(c) Receives a college certificate after completion of a
college program requiring at least forty hours of instruction;

(d) Receives an industry recognized certificate of com-

pletion of training or licensing received after completion of a
program requiring at least forty hours of instruction;

(e) Passes one or more tests or benchmarks that would
satisfy the state board of education's graduation requirements
as provided in chapter 180-51 WAC;

((€e))) (f) Passes one or more high school equivalency
certificate measures (each measure may only be claimed once
per enrolled student), or other state assessment;

((6d))) (g) Makes a significant gain in a core academic
subject based on the assessment tool's determination of sig-
nificant gain (may be claimed multiple times in a year per
enrolled student);

((€2))) (h) Successfully completes a grade level curricu-
lum in a core academic subject that does not earn high school
or college credit;

(D)) (1) Successfully completes ((appreved)) college
readiness course work with documentation of competency
attainment;

() (1) Successfully completes job search and job
retention course work with documentation of competency
attainment;

((@)) (k) Successfully completes a paid or unpaid coop-
erative work based learning experience of at least forty-five
hours. This experience must meet the requirements of WAC
392-410-315(2);

((®)) (1) Enrolls in a college level class for the first time
(limited to be claimed once per enrolled student);

((6))) (m) Successfully completes an English as a second
language (ESL) class;

((d9)) (n) Successfully completes an adult basic educa-
tion (ABE) class; or

((@)) (o) Successfully completes a series of short-term
industry recognized certificates equaling at least forty hours.

(16) "Instructional staff'" means the following:

(a) For programs operated by a district, tribal compact
school, charter school, or agency, the instructional staff is a
certificated instructional staff pursuant to WAC 392-121-
205; and

WSR 16-24-022

(b) For programs operated by a college, the instructional
staff is one who is employed or appointed by the college
whose required credentials are established by the college.

(17) "Letter of intent" means the document signed by
the district, tribal compact school, charter school, college or
lead agency authorized official that specifically outlines to
OSPI the required elements of a program that the district,
tribal compact school, charter school, college, or agency
agree to implement.

(18) "Noninstructional staff" is any person employed
in a position that is not an instructional staff as defined under
subsection (((43))) (16) of this section.

(19) "OSPI" means the office of superintendent of pub-
lic instruction.

(20) "Program' means a statewide dropout reengage-
ment program approved by OSPI, pursuant to RCW
28A.175.105.

(21) "School year" is the twelve-month period that
begins September 1st and ends August 31st during which
instruction is provided and FTE is reported.

(22) "Scope of work" means the document signed by
district, tribal compact school, or charter school superinten-
dent or their authorized official and the authorized official of
a program to be included in a contracted services agreement
when the program is operated by a provider on behalf of the
district, tribal compact school, or charter school, and will
receive compensation in accordance with WAC 392-700-
165. The scope of work will specifically outline all the
required elements of a program that the provider and the dis-
trict, tribal compact school, or charter school agree to imple-
ment.

(23) "Resident district" means the district where the
student resides or a district that has accepted full responsibil-
ity for a student who lives outside of the district through the
choice transfer process pursuant to RCW 28A.225.200
through 28A.225.240. For students enrolled in a tribal com-
pact school or charter school, the tribal compact school or
charter school is the student's resident district.

(24) "Weekly status check" means individual commu-
nication from a designated program staff to a student. Weekly
status check:

(a) Can be accomplished in person or through the use of
telephone, e-mail, instant messaging, interactive video com-
munication, or other means of digital communication;

(b) Must be for the purposes of instruction, academic
counseling, career counseling, or case management;

(c) Must be documented; and

(d) Must occur at least once every week that has at least
three days of instruction.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-035 Student eligibility. (1) A student is
eligible to enroll in a program when they meet the following
criteria:

(a) Under twenty-one years of age((;-but-atleastsixteen

years-of-age;-as—of)) at the beginning of the school year but
whose sixteenth birthday occurs on or before September 1st ;

Emergency
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(b) Has not yet met the high school graduation require-
ments of either the district, tribal compact school, charter
school, or the college under RCW 28B.50.535; and

(c) At the time the student enrolls, is significantly behind
in credits based on the student's cohort graduation date. The
cohort graduation date is established as the end of the fourth
school year after a student first enrolls in the ninth grade.

(i) A student who is more than twenty-four months from
their cohort graduation date and has earned less than sixty-
five percent of the high school credits expected to be earned
by their cohort. A cohort is the group of ((distriet)) students
that enter the ninth grade in the same school year;

(i1) A student who is between twelve and twenty-four
months from their cohort graduation date and has earned less
than seventy percent of the high school credits expected to be
earned by their cohort;

(ii1) A student who is less than twelve months from their
cohort graduation date or who has passed their cohort gradu-
ation date by less than twelve months and has earned less
than seventy-five percent of the high school credits expected
to be earned by their cohort;

(iv) A student who is passed their cohort graduation date
by twelve months or more and has not met their district, tribal
compact school, or charter school graduation requirements;
or

(v) A student who has never attended the ninth grade and
has earned zero high school credits.

(d) If determined not to be credit deficient as outlined in
subsection (1)(c) of this section, has been recommended for
enrollment by case managers from the department of social
and health services, the juvenile justice system, a district,
tribal compact school, or charter school designated school
personnel, or staff from community agencies which provide
educational advocacy services;

(e) Are not currently enrolled in any hlgh school ((er
other-eduecational-program)) classes that receive state basic

education funding, excluding an approved skill center pro-
gram, a Jobs for Washington's Graduates program, or running
start program((;reeeiving state-baste-educationfunding));
((and))

() (Released—from—their—district—of —residence—and

a-different-distriet:)) Students who are claimed for state fund-
ing by a district, tribal compact school, or charter school out-
side the district they live in, must be released by either a
choice transfer or interdistrict agreement. When a choice
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enrollment criteria or if, after enrollment, a student's aca-
demic performance or conduct does not meet established pro-
gram guidelines.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-042 Program operating agreements
and OSPI approval. (1) Districts, tribal compact schools,
charter schools, agencies, and colleges are encouraged to
work together to design programs and collaborations that will
best serve students. Many models of operation are authorized
as part of the statewide dropout reengagement system.

((@%ﬁeh—eﬁﬂ&eseﬂ&ede}sﬂe—lf}eeessaﬂkagfeeﬂ&eﬂ%{s)

b)) Regardless of the model of operation, the state
funding is allocated to the district, tribal compact school,

charter school, or direct funded technical college that is
reporting the student's enrollment for the program.

(2) A district, tribal compact school, or charter school
may enter into one of the following models of operations
through the OSPI approval process:

(a) Directly operate a program where the services are
provided by the district, tribal compact school, or charter
school resources; ((ex))

(b) Enter into a partnership with an agency or college
that will provide the services through a defined scope of work
or contracted services agreement; or

(c) Become part of a consortium with other districts,
tribal compact schools, charter schools, colleges, and/or
agencies by executing a consortium agreement that is signed
by all members ((distriets)).

(3) The purpose of the consortium will be to create and
operate a program that will serve students enrolled in multi-
ple districts including tribal compact schools and charter
schools, and reduce the administrative burden ((en-distriets)).

transfer is in place, the student's resident district as defined in
WAC 392-700-015(23) becomes the district operating the
program.

(2) Once determined eligible for enrolling in the pro-
gram, a student will retain eligibility, regardless of breaks in
enrollment, until the student does one of the following:

(a) Earns a high school diploma;

(b) Earns an associate degree; or

(c) Becomes ineligible because of age which occurs
when a student is twenty-one years of age as of September
Ist.

(3) A student's eligibility does not guarantee enrollment
or continued enrollment in specific programs if the program
determines that the student does not meet the program's
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If such a regional reengagement consortium is implemented,
a consortium lead agency will be identified and assume the
following responsibilities:

(a) Take the lead in organizing and managing the
regional consortium;

(b) Provide information and technical assistance to dis-
tricts, tribal compact schools, and charter schools interested
in participating in the consortium and providing the opportu-
nity for their students ((frem-theirdistriet)) to enroll;

(¢) ((Adwanee)) Develop scopes of work with agencies
and colleges to operate the programs;

(d) Provide oversight and technical assistance to the pro-
gram to align with all requirements of this chapter and the
delivery of quality programming;
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(e) Assist the program with the preparation of required
reports, enrollment data, and course records needed ((by-each
distriet)) to enroll students, award credit, and report FTE and
performance to OSPI;

(f) Facilitate data entry of required student data into each
((distriet's)) district, tribal compact school, or charter school's
statewide student information system related to enrollment;
and

(g) Work with the districts, tribal compact schools, and
charter schools to facilitate the provision of special education
((and)), accommodations under Section 504 of the Rehabili-
tation Act of 1973, and transitional bilingual instruction pur-
suant to WAC 392-700-147.

(4) A technical college receiving direct funding and
authorized to enroll students under WAC 392-121-187 may
directly operate a program and serve students referred from
multiple districts. The technical college will assume the
responsibilities of operating the program as described in this
chapter and will meet all responsibilities outlined in WAC
392-121-187.

(5) All programs must be approved by OSPI as follows:

(a) If the program is run by a district, tribal compact
school, charter school, agency or college, the program must
be approved.

(b) If the program is run by a consortium, both the pro-
gram and participating districts, tribal compact school, or
charter school must be approved.

(c) Any program which meets the definition of an online
school program in RCW 28A.250.010 must be approved as
an online provider, pursuant to RCW 28A.250.060(2).

(6) Dependent on the model of operations, OSPI will
specify the necessary documentation required for approval.

(7) OSPI will provide model documents that can be mod-
ified to include ((distriet‘’eeHegelageney)) district, tribal com-
pact school, charter school, college, or agency specific lan-
guage and will indicate which elements of these standard
documents must be submitted to OSPI for review and
approval.

(8) Upon initial approval, OSPI will specify the duration
of the approval and indicate the necessary criteria to obtain
reapproval.

(9) After receiving a notice of approval, OSPI will assign
a code to be used when reporting students enrolled in the pro-
gram.

(10) This chapter does not affect the authority of dis-
tricts, tribal compact schools, and charter schools under
RCW 28A.150.305 and 28A.320.035, to contract for educa-
tional services other than reengagement programs as defined
by WAC 392-700-015(20).

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-065 Instruction. (1) All program
instruction will meet the following criteria:

(a) Instruction will be designed to help students acquire
high school credits, acquire at least high school level skills,
and be academically prepared for success in college and/or
work.
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(b) Instruction will be provided in accordance with the
skills level and learning needs of individual students and not
the student's chronological age or associated grade level.
Therefore:

(1) Instruction that is at the ninth grade level or higher
shall generate credits that can be applied to a high school
diploma; and

(i1) Instruction that is below the ninth grade level shall
not generate high school credits but will be counted as part of
the program's instructional programming for the purposes of
calculating FTE and will be designed to prepare students for
course work that is at the ninth grade level or higher.

(¢) Instruction in which each student is enrolled will not
be limited to only those courses or subject areas in which they
are deficient in high school credits.

(d) The program will administer to new students as
defined in WAC 392-700-015 (12)(a) and reenrolling student
as defined in WAC 392-700-015 (12)(d) standardized tests
within one month of enrollment or secure test results from no
more than six months prior to enrollment in order to deter-
mine a student's initial math and reading level upon entering
the program.

(e) The program will provide all instruction, tuition, and
required academic skills assessments at no cost to the stu-
dents, but may collect mandatory fees as established by each
program.

(1) Consumable supplies, textbooks, and other materials
that are retained by the student do not constitute tuition or a
fee.

(1) Programs are encouraged to offer a waiver or schol-
arship process.

(2) Instruction for students enrolled in programs oper-
ated by a district, tribal compact school, charter school, or
agency will meet the following criteria:

(a) Instruction must include:

(1) Academic skills instruction and high school equiva-
lency certificate preparation course work with curriculum
and instruction appropriate to each student's skills levels and
academic goals; and

(i1) College readiness and work readiness preparation
course work.

(b) Instruction may include:

(i) Competency based vocational training;

(i1) College preparation math or writing instruction;

(iii) Subject specific high school credit recovery instruc-
tion;

(iv) English as a second language instruction (ESL); and

(v) Other course work approved by the district, tribal
compact school, or charter school including cooperative
work experience.

(c) Instruction will be scheduled so that enrolled students
have the opportunity to attend and work with instructional
staff during the hours of the program's standard instructional
day.

(d) The program will maintain an instructor to student
ratio as follows:

(1) The scheduled teaching hours of an instructional staff
will equal or exceed the hours of the program's standard
instructional day plus one additional hour per every five
teaching hours for planning, curriculum development,

Emergency
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recordkeeping, and required coordination of services with
case management staff.

(i1) For any one instructional session, the program will
assign instructional staff as needed to maintain an instruc-
tional staff to student ratio that does not exceed 1:25.

(iii) For programs that use noninstructional staff as part
of the calculated instructional staff to student ratio, the fol-
lowing conditions must be met:

(A) Noninstructional staff may not be a replacement for
the instructional staff and must work under the guidance and
direct supervision of the instructional staff; and

(B) The ratio of total instructional and noninstructional
staff to students may not exceed 2:50.

(3) Instruction for students enrolled in programs oper-
ated by a college will meet the following criteria:

(a) Instruction will be provided through courses
approved by the college, identifiable by course title, course
number, quarter, number of credits, and, for vocational
course, the classification of instructional program (CIP) code
number assigned by OSPI to the approved career and techni-
cal education (CTE) course.

(b) The following instruction will be offered to all stu-
dents, as appropriate for their goals, skills levels, and comple-
tion of prerequisites:

(i) Basic skills remediation courses and high school
equivalency certificate preparation courses;

(ii) Courses that will lead to a postsecondary degree or
certificate;

(iii1) Course work that will lead to a high school diploma;
and

(iv) College and work readiness preparation course
work.

(c) The program will maintain an instructor to student
ratio as follows:

(1) Instructor to student ratio for any course open to both
program students and nonprogram students will be deter-
mined by the college; and

(i1) Instructor to student ratio for classes designed exclu-
sively for program students will not exceed 1:35.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-137 Award of credit. (1) For programs
operated by districts, tribal compact schools, charter schools,
and agencies, high school credit will be awarded for all
course work in which students are enrolled, including high
school equivalency certificate preparation, in accordance
with the following:

(a) Determination of credit will take place on a quarterly
basis with quarters defined as follows:

(i) September through November;

(i1) December through February;

(iii) March through May; and

(iv) June through August.

(b) Credit will be awarded at the end of each quarter, in
accordance with the following guidelines, if the student has
been enrolled for at least one month of the quarter:

(1) A maximum of 0.5 high school elective credits will be
awarded when a student passes one or more standardized
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high school equivalency certificate pretests during the quarter
and the instructional staff has assessed student learning and
determined that a course of study has been successfully com-
pleted.

(i1) A 0.5 high school elective credit will be awarded
when a student makes a statistically significant standardized
assessment post-test gain in a specific subject area during the
quarter and the following conditions are met:

(A) The student's standardized skills assessment score at
the beginning of the quarter demonstrated high school level
skills; and

(B) The instructional staff has assessed student learning
and determined that a course of study has been successfully
completed. A maximum of 1.0 credit may be awarded for
such subject gains in a quarter.

(iii) High school elective credit ((f&ﬁgmg—frem—&t—le&s%
O-1-eredits-to-no-meore-than)) for a minimum of 0.25 credits
will be awarded for completion of a work readiness or college
readiness curriculum in which the student has demonstrated
mastery of spemflc competenmes ((Sllhe—d-rstﬂet—aﬂd—the

attained:))

(iv) For students taking part in district, tribal compact
school, or charter school approved subject-specific credit
recovery course work, the amount and type of credit to be
awarded will be defined by the district, tribal compact school,
or charter school.

(v) The district, tribal compact school, or charter school
must award credit for other course work provided by the
agency with amount of credit to be awarded determined in
advance, based on the agency's instructional staff's recom-
mendation and on a district, tribal compact school, or charter
school review of the curriculum and intended learning out-
comes. Credit will only be awarded when:

(A) The student's standardized skills assessment score at
the start of the quarter demonstrates high school level skills;
and

(B) The instructional staff has assessed student learning
and determined that the course of study has been successfully
completed.

(2) For programs operated by colleges, high school
credit will be awarded for course work in which students are
enrolled, in accordance with the following:

(a) The district, tribal compact school, or charter school,
and the college will determine whether the high school
diploma will be awarded by the district, tribal compact
school. or charter school or by the college as part of the col-
lege's high school completion program.

(b) If the college is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
college course work at or above the one hundred level. The
college will determine the type of credit;

(i1) 1.0 high school credit will be awarded for successful

completion of every five quarter or three semester hours of
below one hundred level course work ata college ((bu{—h&s

er—mghef)) The college w1ll determme the type of oredlt((
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basic-edueati BE)e] Hnotbe included in thi
egory)); and

(iii) 0.5 ((eleetive)) subject specific credits will be
awarded for successful completion of every five quarter or
three semester hours of high school equivalency certificate
course work((;and

l-afmg—F—T—E)) Wthh is ahgned to the common core standard
(c) If the district, tribal compact school, or charter school

is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
below one hundred level course work at a college. The dis-
trict, tribal compact school, or charter school will determine
the type of credit based on the articulation agreement
between the college and district, tribal compact school, or
charter school;

(i) 0.5 or 1.0 high school credit will be awarded for suc-
cessful completion of every five quarter or three semester
hours of below one hundred level course work at a college

((but-has-been-determined-bythe-distrietto-be-at- the ninth
gradetevelorhigher)). The district, tribal compact school, or

charter school will determine the type and amount of credit

for each class((—CeHege based-high-schoel-equivaleney-eer-
tifieate-and-ABE-elasses—will not-be-included-in-thiseate-

gory:)) based on the articulation agreement between the col-
lege and district, tribal compact school, or charter school; and

(i) 0.5 ((eleetive)) subject specific credits will be
awarded for successful completion of every five quarter or
three semester hours of high school equivalency certificate
course work((-and

ealeulate-andrepert-studentFTE)).

(3) The district, tribal compact school, or charter school

is responsible for reporting all high school credits earned by
students in accordance with OSPI regulations. College tran-
scripts and other student records requested by the district,
tribal compact school, or charter school will be provided by
the college or agency as needed to facilitate this process.

(4) The district, tribal compact school, or charter school
will ensure that the process for awarding high school credits
under this scope of work is implemented as part of ((the-eis-
triet's)) their policy regarding award of credits per WAC 180-
51-050 (5) and (6).

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-147 Provision of special education
((and)), Section 504 of the Rehabilitation Act of 1973
accommodations, and transitional bilingual instructional
program. (1) The resident district as defined in WAC 392-
700-015(23) is responsible for the provision of special educa-

tion services ((te—any-enreledreengagementstadents—whe
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)) in a
properly formulated individualized education program (IEP)
for students aged sixteen and older who have been deter-
mined eligible for special educational services, and are other-
wise qualified for participation in the program. The provision
of special education services by the resident district must be
consistent with state and federal law ((ard)) pursuant to
WAC 392-172A-01190, and includes the identification, eval-
uation, education, and placement of eligible students consis-
tent with chapter 392-172A WAC.

(2) The resident district as defined in WAC 392-700-
015(23) is responsible for the provision of accommodations
in a properly formulated 504 plan for students who have been

determined eligible for services related to Section 504 of the
Rehab111tat10n Act of 1973 ((aeeemmed&ﬁeﬂs—wrll—be—pfe-

m—&eeefd&nee%&b&ﬂ—apphe&lﬁe—%a%e—aﬂd—fedefai—kaw)),ﬂi
are otherwise qualified for participation in the program.

(3) The resident district as defined in WAC 392-700-
015(23) is responsible for the provision of services to stu-
dents who are eligible for transitional bilingual services, and

are otherwise qualified for participation in the program.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-152 Statewide student assessment. (1)
All reengagement programs will ensure that students partici-
pate in the statewide assessment of student learning to fulfill
the minimum requirements for high school graduation and
comply with state and federal school ((and-distriet)) account-
ability requirements.

(2) A district, tribal compact school, charter school,
direct funded technical college, or educational service district
that has been assigned a school code is required to administer
the required statewide assessments for each enrolled student
and cohort as defined by WAC 392-700-035 (1)(c).

(3) The program staff is not required to be direct test

administrators ((éstudeﬂfes—eaﬂ—&eeess—fhe—tes%s—thfe&gh—the

reperting-distriet))) but may act in this capacity with the
approval of the ((reperting)) district, tribal compact school,

charter school, direct funded technical college, or educational
service district that has been assigned a school code which

will be responsible for the appropriate training of agency or

college staff((—"PhefepeFHﬂg—éls%Het—wm-wbm}t—&ke—pfﬁaesed

"l,il"',] il ’] ,l'l :
home;orchureh)).

((3))) (4) Program students will be included when calcu-
lating school and state statistics in relation to the statewide
assessments.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-155 Annual reporting calendar. (1)
For programs operated by ((distriet-and)) districts, tribal com-
pact schools, charter schools or agencies and for below one
hundred level classes offered in a college operated program,
the following requirements will be met in relation to the
school calendar:

Emergency
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(a) A school year begins September 1st and ends August
31st.
(b) The program will provide the reporting district, tribal

Washington State Register, Issue 16-24

school, or another reengagement program, excluding Jobs for
Washington's Graduates, special education and/or transi-
tional bilingual instructional program;

compact school, or charter school a calendar of the school
year prior to the beginning of the program's start date for that
school year.

(¢) The school year calendar must meet the following
criteria:

(1) The specific planned days of instruction will be iden-
tified; and

(i1) There must be a minimum of ten instructional
months.

(d) The number of hours of instruction as defined in
WAC 392-700-065 must meet the following criteria:

(i) The calculation for standard instructional day may not
exceed six hours per day even when instruction is provided
for more than six hours per day; and

(i1) The standard instructional day may not be less than
two hours per day.

(e) The total planned hours of instruction for the school
year:

(1) Is the sum of the instructional hours for all instruc-
tional months of the school year; and

(i1) Must have at a minimum of nine hundred planned
hours of instruction for the school year.

(2) For programs operated by colleges and for college
level classes, the school year calendar shall meet the follow-
ing criteria:

(a) The specific planned days of instruction will be iden-
tified; and

(b) There must be a minimum of ten instructional
months.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-160 Reporting of student enrollment.
(1) For all programs, the following will apply when reporting
student enrollment for each monthly count day:

(a) Met all eligibility criteria pursuant to WAC 392-700-
035;

(b) Been accepted for enrollment by the reporting dis-
trict, tribal compact school, charter school, or the direct
funded technical college;

(¢) Enrolled in an approved program pursuant to WAC
392-700-042;

(d) For continuing students as defined by WAC 392-700-
015 (12)(b), met the attendance period requirement pursuant
to WAC 392-700-015(3);

(e) For continuing students as defined by WAC 392-700-
015 (12)(b), met the weekly status check requirement pursu-
ant to WAC 392-700-015((23))) (24);

(f) Has not withdrawn or been dropped ((prierte)) on or
before the monthly count day;

(g) Is not enrolled in course work that has been reported
by a college for postsecondary funding;

(h) Is not eligible to be claimed by a state institution pur-
suant to WAC 392-122-221;

(1) Is not enrolled in a high school ((pregram)) class,
including alternative learning experience, college in the high
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(j) If concurrently enrolled in a special education, transi-
tional bilingual instruction, skills center ((pregras)), or run-
ning start program, does not exceed the FTE limitation pursu-
ant to WAC 392-121-136; and

(k) ((Jsnot-suspended-pursnantto-WAC392-400-260-or
expeled-pursuantto-WAC392-400-275-6r392-400-295-by
the-program—and

)) A student's enrollment in the program is limited to
the following:

(i) May not exceed 1.0 FTE in any month (including
nonvocational and vocational FTE). If concurrently enrolled
in Jobs for Washington's Graduates, special education and/or
transitional bilingual instructional programs, the combined
FTE does not exceed 1.0 FTE in any month.

(i1) May not exceed 1.00 AAFTE in any school year as
defined in WAC 392-700-015(2). If concurrently enrolled in
Jobs for Washington's Graduates, special education and/or
transitional bilingual instructional programs, the combined
AAFTE does not exceed 1.0 AAFTE for the school year.

(2) For all below one hundred level classes, the student
enrollment is dependent upon attaining satisfactory progress.

(a) Satisfactory progress is defined as the documented
attainment ((efatleastoneceredentialidentifted - WAC392-

700-015(D-andfer)) of at least one indicator of academic
progress identified in WAC 392-700-015(15).

(b) A ((student-whe-afterthree-menths-ef being-elaimed
for-state-funding hasnetattained-a-eredential-or)) continuing
student as defined by WAC 392-700-015 (12)(b) and for
returning student as defined by WAC 392-700-015 (12)(c)
who after being claimed for state funding for three count days
excluding the September count day has not earned an indica-
tor of academic progress cannot be claimed for state funding
until ((e—eredential-or)) an indicator of academic progress is
earned.

(i) During this reporting funding exclusion period, the
program may permit the student to continue to attend,

(i1) When the student achieves ((a-eredential-or)) an indi-
cator of academic progress, the student may be claimed for
state funding ((fer)) on the following ((menth)) count day;
and

(i) Rules governing the calculation of the three
((menths)) count day period are:

(A) The September count day is excluded from the three
count day period for the indicator of academic attainment.
Students whose enrollment spans over the September count
day have an additional month to earn an indicator of aca-
demic progress.

(B) The three ((menths)) count days may occur in two
different school years, if the student is enrolled in consecu-
tive school years; and

((B))) (C) The three ((menths)) count days are not lim-
ited to consecutive months, if there is a break in the student
being claimed for state funding.
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(3) For below one hundred level classes, student enroll-
ment will be reported as ((foHews:

reported-as)) 1.0 FTE on each monthly count day.

(())) Enrollment in below one hundred level classes is
limited to nonvocational funding and the FTE cannot be
claimed as vocational.

(4) For college level classes, student enrollment will be
reported as follows:

(a) The FTE is determined by the student's enrolled cred-
its on each monthly count day.

(i) Fifteen college credits equal 1.0 FTE;

(i1) A student enrolled in more than fifteen college cred-
its is limited to be reported as 1.0 FTE for that month; and

(iii) If a student is enrolled for less than fifteen college
credits, the FTE is calculated by dividing the enrolled college
credits by fifteen.

(b) Enrollment in state approved vocational college level
classes and taught by a certified vocational instructor can be
claimed for enhanced vocational funding as a vocational
FTE.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-165 Funding and reimbursement. (1)
OSPI shall apportion funding for an approved program to dis-
tricts, tribal compact schools, charter schools. or direct
funded technical colleges based upon the reported nonvoca-
tional and vocational FTE enrollment and the standard reim-
bursement rates. The standard reimbursement rates are the
statewide average annual nonvocational and vocational rates
as determined by OSPI pursuant to WAC 392-169-095.

(a) The basic education allocation funded to districts,
tribal compact schools, and charter schools will be as fol-
lows:

(1) Monthly payments for the months September through
December are based on estimated student enrollment pro-
jected by the district, tribal compact school, or charter
schools.

(i) Beginning in January, monthly payments shall be
adjusted to reflect actual student enrollment.

(b) Direct funded technical colleges will be paid quar-
terly pursuant to WAC 392-121-187 (7)(c).

(2) Distribution of state funding for programs is as fol-
lows:

(a) For programs directly operated by a district, tribal
compact school, or charter school, the district, tribal compact
school, or charter school will retain one hundred percent of
the basic education allocation.

(b) For programs directly operated by a direct funded
technical college pursuant to WAC 392-121-187, the techni-
cal college will retain one hundred percent of the basic edu-
cation allocation.

WSR 16-24-022

(c) For programs operated by a college or agency under
a scope of work or contracted services agreement with a dis-
trict, tribal compact school, or charter school:

(1) The district, tribal compact school, or charter school
may retain up to seven percent of the basic education alloca-
tion; and

(i) The agency or college will receive the remaining
basic education allocation.

(d) For programs operated as part of a consortium with a
consortium lead agency:

(1) The district, tribal compact school, or charter school
may retain up to five percent of the basic education alloca-
tion;

(i1) The consortium lead may retain up to seven percent
of the basic education allocation; and

(iii) The operating agency or college will receive the
remaining basic education allocation.

(3) Programs and districts, tribal compact school, or
charter school may provide transportation for students but
additional funds are not generated or provided.

(4) ((Reengagement)) Students ((enreHed—in—a—state-

approvedk—12transitional-bilingualinstractional program
pursuantto-chapter 392-160-WAC)) identified as eligible for
K-12 transitional bilingual instruction, enrolled in a state-

approved K-12 transitional bilingual instructional program
pursuant to chapter 392-160 WAC, and receiving transitional

bilingual instruction services on or before the monthly count
day but within the last month they were claimed for transi-

tional bilingual instruction program enhanced funding, can

be claimed by the district ((fer-bilingual)), tribal compact
school, or charter school for transitional bilingual instruction

program enhanced funding for the months of September
through June.

(5) Students identified as eligible for special education
services and receiving special education services on or before
the monthly count day but within the last month they were
claimed for special education funding, can be claimed by the
district, tribal compact school, or charter school for special
education funding for the months of September through June.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-175 Required documentation and
reporting. (1) Student documentation:

(a) The program shall submit to the reporting district,
tribal compact school, charter school, or direct funded techni-
cal college monthly the program's enrollment and maintain
and make available upon request the following documenta-
tion to support the monthly enrollment claimed:

(1) Each student's eligibility pursuant to WAC 392-700-
035;

(i1) Evidence of each student's enrollment requirements
under WAC 392-700-160 to include:

(A) Enrollment in district, tribal compact school, charter
school, or direct funded technical college;

(B) Evidence of minimum attendance period; and

(C) Earned ((eredentials—or—attained—an)) indicators of
academic progress.

(D) Evidence of weekly status check.

Emergency
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(iii) Case management support pursuant to WAC 392-
700-085.

(b) The district, tribal compact school, charter school,
agency, or college operating the program shall comply with
all state and federal laws related to the privacy, sharing, and
retention of student records.

(c) Access to all student records will be provided in
accordance with the Family Educational Rights and Privacy
Act (FERPA).

(2) ((Menthly)) CEDARS student reporting. Approved
programs are responsible for submitting all required student
information to OSPI in accordance with the CEDARS report-
ing guidance and reengagement operational instructions. ((H

viding-the-information:))

(3) Annual reporting.

(a) The program will prepare and submit an annual per-
formance report to the district, tribal compact school, charter
school, agency, or college under which the program is oper-
ating no later than October 1st.

(b) The district, agency, or college will review and sub-
mit the program's annual performance report to OSPI no later
than November 1st. The annual performance must be com-
pleted using the designated OSPI reporting tool.

(c) The annual report will ((inelade-thefellowing)) pro-

vide the previous school year's student level data:

(1) A list of the program's ((tetal-wamber—ef)) enrolled
students by:

(A) Gender, age, race/ethnicity((;—and—eredentialtype
whe-earned-a));

(B) Earned credentials as defined in WAC 392-700-
015(11)((=

1
> >

hiieity—and-indi c o
whe));

(C) Attained ((an)) indicators of academic progress as
defined in WAC 392-700-015(15). For high school and col-
lege credit, detail the subject area;

(D) The number of months each enrolled student was
claimed for state funding;

(E) The number of months each enrolled student was

served;

(F) The status of each enrolled student at the end of the
school year (graduated, continuing, exited by student choice,
exited by program choice, or turned twenty-one during the
school year).

((@i))) (i1) Total number of instructional staff.

(A) For programs operated by a district, tribal compact
school, charter school, or agency, report total number of
instructional staff assigned to the program.

(B) For programs operated by a college, report the num-
ber of instructional staff teaching students for the program.

AMENDATORY SECTION (Amending WSR 15-15-115,
filed 7/16/15, effective 8/16/15)

WAC 392-700-195 Longitudinal performance goals.
(1) Longitudinal performance data for the program and the
statewide reengagement system as a whole will be reported
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through the Washington's P-20 (preschool to postsecondary
and workforce) longitudinal data system maintained by the
ERDC.

(2) The district, tribal compact school, or charter school
will work with the agency or college to collect and report stu-
dent data requested by the ERDC in order to accomplish the
longitudinal follow-up of reengagement students.

(3) At the end of each school year, the ERDC will iden-
tify the cohort of students for each program for whom longi-
tudinal tracking will be done. Standard criteria to determine
when students will be included in a longitudinal study cohort
will be developed by the ERDC, with input from OSPI, the
district, tribal compact school, charter school, and program
representatives and will apply to all programs.

(4) The ERDC will collect longitudinal data for each
specific program cohort on an annual basis for five years. The
ERDC will work with the OSPI administrator responsible for
programs to prepare annual program specific reports for each
cohort and an annual system-wide report for the entire reen-
gagement system including data for the cohorts of all pro-
grams.

(5) The ERDC and OSPI will work with the district,
tribal compact school, and charter school so that the district,
tribal compact school, and charter school, and the agency or
college will have the opportunity to review data about the
program prior to the release of the annual reports in Decem-
ber of each year. The ERDC and OSPI will develop proce-
dures by which the district, tribal compact school, charter
school, or agency can provide supplemental information and
backup documentation for review and inclusion as it relates
to postsecondary or workforce engagement of specific stu-
dents in the cohort.

WSR 16-24-036
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 16-317—Filed November 30, 2016, 3:29 p.m., effective December
1,2016]

Effective Date of Rule: December 1, 2016.

Purpose: Amend recreational fishing rules for hardshell
clams and oysters.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-350 and 220-56-380.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department of health has
changed the water quality status of eight hundred ten acres at
Drayton West from conditionally approved to approved,
eliminating the need for seasonal closures. Oyster seasons
should coincide with the clam seasons on this beach. There is
insufficient time to promulgate permanent rules.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 30, 3016 [2016].

Joe Stohr
for J. W. Unsworth
Director

NEW SECTION

WAC 220-56-35000H Clams other than razor clams,
mussels—Areas and seasons. Notwithstanding the provi-
sions of WAC 220-56-350, effective immediately until fur-
ther notice, it is unlawful to take, dig for and possess clams,
cockles, and mussels taken for personal use from the follow-
ing public tidelands except during the open periods specified
herein:

Drayton West: All public tidelands of Drayton Harbor
are closed year-round, except tidelands identified as
approved by the department of health and defined by bound-
ary markers and signs posted on the beach are open Decem-
ber 1, 2016, until further notice.

NEW SECTION

WAC 220-56-38000M Oysters—Areas and seasons.
Notwithstanding the provisions of WAC 220-56-380, effec-
tive immediately until further notice, it is unlawful to take
and possess oysters taken for personal use from the following
public tidelands except during the open periods specified
herein:

Drayton West: All public tidelands of Drayton Harbor
are closed year-round, except tidelands identified as
approved by the department of health and defined by bound-
ary markers and signs posted on the beach are open Decem-
ber 1, 2016, until further notice.

WSR 16-24-038
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 16-318—Filed November 30, 2016, 3:57 p.m., effective December
1,2016]

Effective Date of Rule: December 1, 2016.

WSR 16-24-038

Purpose: Amend recreational fishing rules for Sol Duc
River.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-310-18000D; and amending WAC 220-
310-180.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Coho broodstock needs at the
Sol Duc Hatchery have been met, and there are surplus hatch-
ery (adipose fin clipped) coho in the Sol Duc River below the
hatchery. The Sol Duc is open for trout and steelhead fishing,
and this action allows anglers to retain hatchery coho along
with trout and hatchery steelhead providing for additional
angling opportunity. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 30, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 220-310-18000D Freshwater exceptions to
statewide rules—Coastal. Notwithstanding the provisions
of WAC 220-310-180, effective December 1 through
December 15, 2016, it is permissible to fish in the waters of
the Sol Duc River downstream of the hatchery.

Salmon: Daily limit 2 fish, minimum size 14 inches;
release all wild steelhead, wild coho, and chinook.

REPEALER

The following section of the Washington Administrative
Code is repealed effective December 16, 2016:

WAC 220-310-18000D Freshwater exceptions to statewide
rules—Coastal.

Emergency
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WSR 16-24-039
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 16-313—Filed November 30, 2016, 4:00 p.m., effective December
1,2016]

Effective Date of Rule: December 1, 2016.

Purpose: Amend Puget Sound saltwater recreational
fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-621.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Providing maximum season
length is a priority for the recreational community and war-
rants a reduced daily limit based upon prior fishery perfor-
mance and preliminary estimates. This emergency rule mod-
ifies Area 7 fisheries to ensure compliance with conservation
objectives and agreed-to management plans. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 30, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 232-28-62100P Puget Sound salmon—Saltwa-
ter seasons and daily limits. Notwithstanding the provisions
of WAC 232-28-621, effective December 1, 2016, until fur-
ther notice, it is unlawful to violate the provisions below.
Unless otherwise amended, all permanent rules remain in
effect.

Catch Record Card Area 7: Daily limit of 2 salmon, no
more than 1 Chinook. Release coho and wild Chinook.

Emergency
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WSR 16-24-040
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 16-314—Filed November 30, 2016, 4:06 p.m., effective December
1,2016]

Effective Date of Rule: December 1, 2016.

Purpose: Amend Puget Sound saltwater recreational
fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-621001I; and amending WAC 232-
28-621.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Washington department of fish
and wildlife and tribal comanagers agreed to a limited num-
ber of Chinook encounters retaining or releasing fish that
anglers are allowed in Marine Areas 8-1, 8-2, and 10. This
emergency rule is needed to modify these fisheries to stay
within the agreed-to number of encounters and increasing the
possibility of providing season long fisheries which will pro-
vide additional angling opportunity. There is insufficient
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 30, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 232-28-62100Q Puget Sound salmon—Saltwa-
ter seasons and daily limits. Notwithstanding the provisions
of WAC 232-28-621, it is unlawful to violate the provisions
below. Unless otherwise amended, all permanent rules
remain in effect.

(1) Marine Areas 8-1 and 8-2: Effective immediately
until further notice:
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(a) Daily limit of 2 salmon, no more than 1 Chinook.
Release coho and wild Chinook.

(2) Marine Area 10: Effective immediately through
February 28, 2017:

(a) Daily limit of 2 salmon, no more than 1 Chinook.
Release coho and wild Chinook.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-621001 Puget Sound salmon—Saltwater sea-
sons and daily limits. (16-213)

WSR 16-24-044
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 16-319—Filed December 1, 2016, 2:15 p.m., effective December 1,
2016, 2:15 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend commercial fishing rules for sea
urchins.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-07300Z; and amending WAC 220-
52-073.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is needed
to close the commercial harvest of red sea urchins in District
3 because the quota limit has been reached. Harvestable sur-
pluses of sea urchins exist in Districts 1, 2 and 4 to remain
open for harvest. There is insufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

[33]
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Date Adopted: December 1, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 220-52-07300A Sea urchins Notwithstanding
the provisions of WAC 220-52-073, effective immediately
until further notice, it is unlawful to take or possess sca
urchins taken for commercial purposes except as provided for
in this section:

(1) The following areas are open for red sea urchin har-
vest seven days-per-week: Sea Urchin District 1, District 2,
and District 4 west of a line projected true north from the
shoreline at 123 degrees 52.7 minutes west longitude. It is
unlawful to harvest red sea urchins smaller than 3.25 inches
or larger than 5.0 inches (size is largest test diameter exclu-
sive of spines).

(2) The following areas are open for green sea urchin
harvest seven days-per-week: Sea Urchin District 1, District
2, District 3 east of a line projected true north from the shore-
line at 123 degrees 48.3 minutes west longitude, District 4
west of a line projected true north from the shoreline at 123
degrees 52.7 minutes west longitude, District 6, and District
7 except all waters of Hale Passage and Wollochet Bay
within the following lines: west of a line projected true south
from the shoreline near Point Fosdick at 122° 35 minutes
west longitude to 47° 14 minutes north latitude, and thence
projected true west to the shoreline of Fox Island, and east of
a line projected true south from the shoreline near Green
Point at 122° 41 minutes west longitude to 47° 16.5 minutes
north latitude, and thence projected true east to the shoreline
of Fox Island. It is unlawful to harvest green sea urchins
smaller than 2.25 inches (size is largest test diameter exclu-
sive of spines).

(3) The maximum cumulative landing of sea urchins for
each weekly fishery opening period is 3,000 pounds of each
species per valid designated sea urchin harvest license. Each
fishery week begins Monday and ends Sunday.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-52-07300Z Sea urchins. (16-316)

WSR 16-24-053
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 16-310—Filed December 2, 2016, 9:10 a.m., effective December 5,
2016]

Effective Date of Rule: December 5, 2016.

Purpose: Amend freshwater recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-310-19000B; and amending WAC 220-
310-190.

Emergency
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Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is needed
to close these waters because the Tokul Creek and White-
horse hatcheries are expecting a very low return of hatchery
early winter steelhead this year as there were no smolt
releases in 2014 or 2015. All returning hatchery fish will be
needed for broodstock to ensure egg take goals are met.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 2, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 220-310-19000B Freshwater exceptions to
statewide rules—Puget Sound. Notwithstanding the provi-
sions of WAC 220-310-190:

(1) Effective December 5, 2016 through February 15,
2017, the following waters are closed to fishing:

(a) Stillaguamish River; Closed from Marine Drive
(South of Stanwood) upstream to the forks.

(b) North Fork Stillaguamish River; Closed from the
mouth upstream to the mouth of French Creek.

(c) South Fork Stillaguamish River; Closed from the
mouth upstream to the Granite Falls Fishway.

(d) Canyon Creek; Closed from mouth to forks.

(e) Pilchuck Creek; Closed from mouth to the Highway
9 Bridge.

(2) Effective December 16, 2016 through February 15,
2017, the following waters are closed fishing:

(a) Tokul Creek; from the mouth upstream to the hatch-
ery intake.

(b) Tolt River; from the mouth to the confluence with the
North and South Forks.

(c) Raging River; from the mouth to the Highway 18
Bridge (upstream of Preston).

Emergency
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(d) Snoqualmie River; from the mouth upstream to Sno-
qualmie Falls.

(3) Effective Feb. 1 through February 15, 2017, the fol-
lowing waters are closed to fishing:

(a) North Fork Stillaguamish River; Closed from the
mouth of French Creek upstream to Swede Heaven Bridge.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective February 16, 2017:

WAC 220-310-19000B Freshwater exceptions to statewide
rules—Puget Sound.

WSR 16-24-078
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 16-320—Filed December 6, 2016, 3:17 p.m., effective December 6,
2016, 3:17 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend recreational harvest rules for razor
clams.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-36000V; and amending WAC 220-
56-360.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Survey results show that ade-
quate clams are available for harvest in Razor Clam Areas 4
and 5 for recreational harvest. Washington department of
health has certified clams from this beach to be safe for
human consumption. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
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New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
Date Adopted: December 6, 2016.

J. W. Unsworth
Director

NEW SECTION

WAC 220-56-36000V Razor clams—Areas and sea-
sons. Notwithstanding the provisions of WAC 220-56-360, t
is unlawful to take, dig for or possess razor clams taken for
personal use from any beaches in any razor clam area except
as provided for in this section:

(1) Effective 12:01 p.m. December 10, 2016 through
11:59 p.m. December 11, 2016, razor clam digging is permis-
sible in Razor Clam Area 4. Digging is permissible from
12:01 p.m. to 11:59 p.m. each day only.

(2) Effective 12:01 p.m. December 10, 2016 through
11:59 p.m. December 11, 2016, razor clam digging is permis-
sible in Razor Clam Area 5. Digging is permissible from
12:01 p.m. to 11:59 p.m. each day only.

(3) It is unlawful to dig for razor clams at any time in the
Twin Harbors Clam sanctuaries defined in WAC 220-56-
372.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. December 12, 2016:

WAC 220-56-36000V Razor clams—Areas and seasons.

WSR 16-24-093
EMERGENCY RULES
LIQUOR AND CANNABIS
BOARD

[Filed December 7, 2016, 10:50 a.m., effective December 7, 2016, 10:50
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: New rules are needed to protect consumer
safety through ensuring laboratories employ appropriate test-
ing methodologies and achieve accurate testing results for
marijuana. The Washington state liquor and cannabis board
(WSLCB) also needs rules to suspend or revoke the certifica-
tion of a laboratory that does not follow rule requirements for
testing or for those laboratories that do not consistently
achieve accurate testing results. This is a refiling of these
emergency rules to maintain requirements until permanent
rules take effect.

Statutory Authority for Adoption: RCW 69.50.342 and
69.50.345.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
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general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Marijuana and marijuana prod-
ucts sold in WSLCB licensed retail stores are a consumable
product and it is important that they are safe for human con-
sumption. These emergency rules relating to accurate testing
procedures and results and laboratory accountability are
needed to ensure the public health and safety of the citizens
of Washington. Permanent rule making is currently under-
way for these rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 7, 2016.

Jane Rushford
Chair

NEW SECTION

WAC 314-55-1025 Proficiency testing. (1) For the
purposes of this section, the following definitions apply:

(a) "Field of testing" means the categories of subject
matter the laboratory tests, such as pesticide, microbial,
potency, residual solvent, heavy metal, mycotoxin, foreign
matter, and moisture content detection.

(b) "Proficiency testing (PT)" means the analysis of sam-
ples by a laboratory obtained from providers where the com-
position of the sample is unknown to the laboratory perform-
ing the analysis and the results of the analysis are used in part
to evaluate the laboratory's ability to produce precise and
accurate results.

(c) "Proficiency testing (PT) program" means an opera-
tion offered by a provider to detect a laboratory's ability to
produce valid results for a given field of testing.

(d) "Provider" means a third-party company, organiza-
tion, or entity not associated with certified laboratories or a
laboratory seeking certification that operates an approved PT
program and provides samples for use in PT testing.

(e) "Vendor" means an organization(s) approved by the
WSLCB to certify laboratories for marijuana testing, approve
PT programs, and perform on-site assessments of laborato-
ries.

(2) The WSLCB or its vendor determines the sufficiency
of PTs and maintains a list of approved PT programs. Labo-
ratories may request authorization to conduct PT through
other PT programs but must obtain approval for the PT pro-
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gram from WSLCB or WSLCB's vendor prior to conducting
PT. The WSLCB may add the newly approved PT program to
the list of approved PT programs as appropriate.

(3) As a condition of certification, laboratories must par-
ticipate in PT and achieve a passing score for each field of
testing for which the lab will be or is certified.

(4) A laboratory must successfully complete a minimum
of one round of PT for each field of testing the lab seeks to be
certified for and provide proof of the successful PT results
prior to initial certification.

(5)(a) A certified laboratory must participate in a mini-
mum of two rounds of PT per year for each field of testing to
maintain its certification.

(b) To maintain certification, the laboratory must
achieve a passing score, on an ongoing basis, in a minimum
of two out of three successive rounds of PT. At least one of
the scores must be from a round of PT that occurs within six
months prior to the laboratory's certification renewal date.

(6) If the laboratory fails to achieve a passing score on at
least eighty percent of the analytes in any proficiency test, the
test is considered a failure. If the PT provider provides a
pass/fail on a per analyte basis but not on the overall round of
PT the lab participates in, the pass/fail evaluation for each
analyte will be used to evaluate whether the lab passed eighty
percent of the analytes. If the PT provider does not provide
individual acceptance criteria for each analyte, the following
criteria will be applied to determine whether the lab achieves
a passing score for the round of PT:

(a) +/- 30% recovery from the reference value for resid-
ual solvent testing; or

(b) +/- 3 z or 3 standard deviations from the reference
value for all other fields of testing.

(7) If a laboratory fails a round of PT or reports a false
negative on a micro PT, the laboratory must investigate the
root cause of the laboratory's performance and establish a
corrective action report for each unsatisfactory analytical
result. The corrective action report must be kept and main-
tained by the laboratory for a period of three years, available
for review during an on-site assessment or inspection, and
provided to the WSLCB or WSLCB's vendor upon request.

(8) Laboratories are responsible for obtaining PT sam-
ples from vendors approved by WSLCB or WSLCB's ven-
dor. Laboratories are responsible for all costs associated with
obtaining PT samples and rounds of PT.

(9) The laboratory must manage, analyze and report all
PT samples in the same manner as customer samples includ-
ing, but not limited to, adhering to the same sample tracking,
sample preparation, analysis methods, standard operating
procedures, calibrations, quality control, and acceptance cri-
teria used in testing customer samples.

(10) The laboratory must authorize the PT provider to
release all results used for certification and/or remediation of
failed studies to WSLCB or WSLCB's vendor.

(11) The WSLCB may require the laboratory to submit
raw data and all photographs of plated materials along with
the report of analysis of PT samples. The laboratory must
keep and maintain all raw data and all photographs of plated
materials from PT for a period of three years.

(12) The WSLCB may waive proficiency tests for cer-
tain fields of testing if PT samples or PT programs are not
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readily available or for other valid reasons as determined by
WSLCB.

(13)(a) The WSLCB will suspend a laboratory's certifi-
cation if the laboratory fails to maintain a passing score on an
ongoing basis in two out of three successive PT studies. The
WSLCB may reinstate a laboratory's suspended certification
if the laboratory successfully analyzes PT samples from a
WSLCB or WSLCB's vendor approved PT provider, so long
as the supplemental PT studies are performed at least fifteen
days apart from the analysis date of one PT study to the anal-
ysis date of another PT study.

(b) The WSLCB will suspend a laboratory's certification
if the laboratory fails two consecutive rounds of PT. WSLCB
may reinstate a laboratory's suspended certification once the
laboratory conducts an investigation, provides the WSLCB a
deficiency report identifying the root cause of the failed PT,
and successfully analyzes PT samples from a WSLCB or
WSLCB's vendor approved PT provider. The supplemental
PT studies must be performed at least fifteen days apart from
the analysis date of one PT study to the analysis date of
another PT study.

(14) If a laboratory fails to remediate and have its certifi-
cation reinstated under subsection (13)(a) or (b) of this sec-
tion within six months of the suspension, the laboratory must
reapply for certification as if the laboratory was never certi-
fied previously.

(15) A laboratory that has its certification suspended or
revoked under this section may request an administrative
hearing to contest the suspension as provided in chapter
34.05 RCW.

NEW SECTION

WAC 314-55-1035 Laboratory certification—Sus-
pension and revocation. (1) The board may summarily sus-
pend or revoke the certification of any lab certified under
WAC 314-55-0995 for any of the following reasons:

(a) The laboratory owner or science director violates any
of the requirements of chapter 314-55 WAC relating to the
operations of the laboratory.

(b) The laboratory owner or science director aids, abets,
or permits the violation of any provision of chapters 314-55
WAC, 69.50 RCW, 69.51A RCW, or Title 9 or 9A RCW
related to the operations of the laboratory, or the laboratory
owner or science director permits laboratory staff to do so.

(c) Evidence the certificate holder or owner made false
statements in any material regard:

(1) On the application for certification;

(i1) In submissions to the board relating to receiving or
maintaining certification; or

(iii)) Regarding any testing performed or results provided
to WSLCB or the marijuana licensee by the certificate holder
or owner pursuant to WAC 314-55-102.

(d) The laboratory owner or science director is convicted
of any crime substantially related to the qualifications or
duties of that owner and related to the functions of the labo-
ratory, including a conviction for falsifying any report of or
that relates to a laboratory analysis. For purposes of this sub-
section, a "conviction" means a plea or finding of guilt
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regardless of whether the imposition of sentence is deferred
or the penalty is suspended.

(e) The laboratory submits proficiency test sample
results generated by another laboratory as its own.

(f) The laboratory staff denies entry to any employee of
the WSLCB or WSLCB's vendor during normal business
hours for an on-site assessment or inspection, as required by
WAC 314-55-0995, 314-55-102, 314-55-1025, or 314-55-
103.

(2)(a) The following violations are subject to the penal-
ties as provided in (b) of this subsection:

(i) The laboratory fails to submit an acceptable correc-
tive action report in response to a deficiency report, and fail-
ure to implement corrective action related to any deficiencies
found during a laboratory assessment.

(i1) The laboratory fails to report proficiency testing
results pursuant to WAC 314-55-1025.

(iii) The laboratory fails to remit certification fees within
the time limit established by a certifying authority.

(iv) The laboratory fails to meet recordkeeping require-
ments as required by chapter 314-55 WAC unless the failure
to maintain records is substantial enough to warrant a suspen-
sion or revocation under subsection (1) of this section.

(b) The penalties for the violations in (a) of this subsec-
tion are as follows:

(1) First violation: Ten-day suspension of the lab's certi-
fication or until the lab corrects the violation leading to the
suspension, whichever is longer.

(i1) Second violation within a three-year period: Thirty-
day suspension of laboratory certification or until the labora-
tory corrects the violation leading to the suspension, which-
ever is longer.

(iii) Third violation within a three-year period: Revoca-
tion of the lab's certification.

(3) A certified lab may also be subject to a suspension of
certification related to proficiency testing requirements under
WAC 314-55-1025.

(4) A laboratory that has its certification suspended or
revoked under this section may request an administrative
hearing to contest the suspension or revocation as provided in
chapter 34.05 RCW.
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