Washington State Register, Issue 18-01

WSR 18-01-092
EXPEDITED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed December 18, 2017, 12:56 p.m.]

Title of Rule and Other Identifying Information: Amend-
ments to sections in chapter 220-650 WAC that include
WAC 220-650-010, 220-650-030, 220-650-040, 220-650-
050, 220-650-060, 220-650-070, 220-650-080, 220-650-100,
220-650-110, and 220-650-120.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposal is to revise internal WAC references and incor-
rect department contact information in current sections of
chapter 220-650 WAC.

Reasons Supporting Proposal: Necessary correction of
internal WAC references and department contact informa-
tion.

Statutory Authority for Adoption: RCW 77.04.020,
77.12.045, 77.12.047, 77.120.040(5).

Statute Being Implemented: RCW 77.04.012, 77.04.013,
77.04.020, 77.04.055, and 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife (WDFW), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Allen Pleus, 1111 Washington Street
S.E., Olympia, WA 98501, 360-902-2724; and Enforcement:
Ron Warren, 1111 Washington Street S.E., Olympia, WA
98501, 360-902-2799.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: Based on the
rationale of RCW 34.05.053 (1)(c), the department believes
that an expedited rule-making process is appropriate because
the proposed rules only correct typographical errors, make
address or name changes, or clarify language of a rule with-
out changing its effect.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Scott Bird, Rules Coordi-
nator, WDFW, 600 Capitol Way North, Olympia, WA
98501-1091, phone 360-902-2403, fax 360-902-2155, email
Rules.Coordinator@dfw.wa.gov, AND RECEIVED BY
February 25, 2018.
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December 18, 2017
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-010 Purpose, stakeholder consulta-
tion, and cooperative management. (1) Purpose.

(a) These rules apply to vessels as recognized under
RCW 77.120.020. Owners or operators of vessels to which
this chapter does not apply are encouraged to voluntarily
comply to the extent possible.

(b) These rules are provided to fulfill the legislative gen-
eral directives under chapter 77.120 RCW and the specific
directives under RCW 77.120.030(3), "to ensure that the dis-
charge of ballast water poses minimal risk of introducing
nonindigenous species."

(c) As directed by statute and in response to scientific
evidence gathered since the state ballast water management
program was first established in 2000, the approach to meet
this directive is to encourage vessel owners or operators to
reduce the volume of ballast water discharged, phase-out the
ballast water open sea exchange requirement, and replace
open sea exchange with an effective ballast water discharge
performance standard.

(d) The legislature, in recognizing the complexity,
evolving science, and technological challenges of ballast
water management, gave the department broad authority
under RCW 77.120.030(3) and 77.120.040(5) to develop dis-
charge standards that pose minimum risk of introducing non-
indigenous species. To assure the legislature that this author-
ity is applied in a transparent and accountable manner, the
department met the three key conditions required by statute.
First, the rules were developed in consultation with advisors
from the regulated industries and potentially affected parties
as required in RCW 77.120.040(5) and as identified in sub-
section (2) of this section. Second, the rules were developed
in consideration of the extent to which the requirement for a
discharge performance standard is technologically and prac-
tically feasible. Third, the rules were developed to comple-
ment, to the extent practical and appropriate, current ballast
water management regulations of the United States Coast
Guard (USCG), the International Maritime Organization
(IMO), and the state of Oregon.

(e) In the absence of a national discharge performance
standard, these rules were developed to complement, and
promote consistency along the west coast in accordance with,
the West Coast Governor's Agreement on Ocean Health 2008
Action Plan, Action 2.3, and the Puget Sound Partnership's
2008 Action Agenda, Priority A.5.2, Near-term Actions 1
and 2. When a national discharge standard is developed, the
department will assess these rules for consistency, as practi-
cal and appropriate.

(2) Ballast water work group consultation. The
department will establish the ballast water work group
(BWWG) or a similar forum to advise the department on
developing, revising, and implementing chapter 77.120 RCW
and this chapter regarding ballast water management. The
department, at a minimum, will invite the participation of
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shipping interests, ports, shellfish growers, fisheries, envi-
ronmental interests, citizens who have knowledge of the
issues, and appropriate governmental representatives, includ-
ing the USCG and the tribes per RCW 77.120.040(5).

To assist the department in making every reasonable
effort to protect state waters from introduction of nonindige-
nous species, the BWWG may advise the department on:

(a) Issues to bring forward to the state invasive species
council;

(b) Developing and implementing the ballast water man-
agement plan;

(c) Providing science-based recommendations and tech-
nical information;

(d) Adjusting laws, rules, or policies if and when neces-
sary or advisable;

(e) Enhancing the predictability and stability of the pro-
cess so that stakeholders can anticipate and prepare for
change; and

(f) Working with regional and national ballast water reg-
ulators to strive for a coordinated and integrated program.

(3) Cooperative ballast water management. The
department communicates and cooperates with the USCG
and other federal and state agencies to standardize regula-
tions to the extent practical and appropriate, minimize dupli-
cation of efforts, and share information. The goal is to pro-
vide transparency and accountability in the regulatory pro-
cess, protect state resources, and facilitate collaboration
among federal and state agencies. The department also com-
municates and cooperates to the extent practical and appro-
priate with international ballast water management entities.
Agencies that the department works with directly include:

(a) The Washington department of ecology. Pursuant to
RCW 77.120.030(3), the department of fish and wildlife will
consult and coordinate with the department of ecology on
Clean Water Act issues related to ballast water management.

(b) The Washington department of health. The depart-
ment of fish and wildlife will consult with the department of
health on public health issues related to ballast water man-
agement.

(c) The Puget Sound partnership. Pursuant to chapter
90.71 RCW, the department will consult and coordinate with
the Puget Sound partnership on biennial budget needs related
to the ballast water program, cross-border coordination, pol-
icy, and research and monitoring needs to protect and restore
Puget Sound by 2020.

(d) Tribes. Pursuant to RCW 77.120.040(5), the depart-
ment of fish and wildlife will consult and coordinate with
federally recognized Indian tribes in the state of Washington
on ballast water management issues to assist in the protection
of aquatic resources. The department will inform tribes of
any ballast water management regulatory changes. The
department also will notify tribes of any ballast water tech-
nologies as accepted under WAC ((2206-156-060)) 220-650-
100 and supply the tribes with available supporting documen-
tation.

(e) State of Oregon. Pursuant to RCW 77.120.040(5), the
department will consult and coordinate with the state of Ore-
gon on ballast water management in the Columbia River sys-
tem. The department will strive to enter into cooperative
management agreements with the state of Oregon to imple-
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ment provisions of Washington, Oregon, and other appropri-
ate federal ballast water laws. The agreements may include,
but are not limited to, arrangements for cooperative enforce-
ment, inspection, research, and monitoring.

(f) United States Coast Guard (USCG). Pursuant to
RCW 77.120.030(3) and 77.120.040 (5)(a), the department
will strive to enter into cooperative management agreements
with the USCG to implement ballast water management
objectives. The agreements may include, but are not limited
to, arrangements for cooperative enforcement, inspection,
research, and monitoring.

(g) United States Environmental Protection Agency
(EPA). The department, as practical and appropriate, will
consult and coordinate with the EPA on Clean Water Act
issues related to ballast water management.

(h) Pacific Coast states. Pursuant to RCW 77.120.040
(5)(a), the department will consult and coordinate with the
Pacific Coast states of Alaska, California, Hawaii, and Ore-
gon on ballast water issues. In general, this will be through
the Pacific ballast water group or a similar cooperative
forum.

(i) Canada. As practical and appropriate, the department
will strive for consistency and cooperation with the Canadian
government through the province of British Columbia or
other appropriate venues to manage ballast water risks.

(j) International Maritime Organization (IMO). As prac-
tical and appropriate, the department will strive for consis-
tency and cooperation with the IMO to manage ballast water
risks.

(4) Other state and federal laws. Nothing in this chap-
ter shall supersede more stringent state or federal regulations,
including public health and Clean Water Act criteria. Nothing
in these regulations negates the need to comply with other
state and federal regulations regarding the management of
ballast water or any other vessel-related discharges.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-030 Reporting forms, waivers, safety
exemptions, and recordkeeping. (1) Purpose. These rules
apply to all vessels subject to ballast water management pro-
visions under chapter 77.120 RCW. The intent of the state's
ballast water management program is to minimize the risk of
introducing nonindigenous species from ballast water and
ballast tank sediment into Washington state waters. Report-
ing and recordkeeping are designed to assess a vessel owner
or operator's compliance with, and monitor the effectiveness
of, these regulations as defined in RCW 77.120.030, 77.120.-
040, 77.120.070, and 77.120.100. Nothing in this section
negates the need to comply with any other state or federal
regulations.

(2) Ballast water reporting form requirements.

(a) In general. Vessel owners or operators shall file bal-
last water management information using a Ballast Water
Reporting Form (reporting form) that is acceptable to the
USCG and prior to entering waters of the state whether or not
they intend to discharge ballast water. Refer to WAC ((220-
150-040)) 220-650-070 for interim exchange, WAC ((226-
150-643)) 220-650-080 for interim exchange alternative, and
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WAC ((226-156-650)) 220-650-090 for discharge perfor-
mance standard requirements. Once within waters of the
state, vessel owners or operators shall file reporting forms for
voyages between state ports. This is necessary for timely
enforcement of regulations and to allow risk analysis by port.
Vessel owners or operators who do not regularly discharge
ballast water may apply for a reporting form waiver as
directed in subsection (3) of this section.

Reporting forms will be used by the department to iden-
tify both random and high risk vessels for inspection and to
monitor overall compliance, quantities, distribution, voyage
patterns and other information associated with potential ves-
sel-related introductions of nonindigenous species.

(b) Prior to entering waters of the state. At least twenty-
four hours prior to entering waters of the state, vessel owners
or operators must file a reporting form with the department. If
filing twenty-four hours prior is not possible due to voyage
distance or change in destination, vessel owners or operators
must file at the time of first known or predictable Washington
port visit. A vessel owner or operator filing a reporting form
for a Columbia River visit and stating its destination as a state
of Oregon port must file a new reporting form if its itinerary
changes to a Washington port or for a subsequent voyage
from an Oregon port to a Washington port. The reporting
form should be completed according to the following instruc-
tions:

(i) The reporting form should only have information
related to discharges expected into Washington state waters.

(i1) If submitting a USCG reporting form, it must be
completed per USCG regulation under Title 33 C.F.R., Part
151.2041, for each port visit.

(iii) If submitting an IMO reporting form, it must be
completed per USCG regulation under Title 33 C.F.R., Part
151.2045(11), and additional information must be included,
showing the total number of tanks being discharged.

(c) Within waters of the state. After meeting the require-
ments of (b) of this subsection, a new reporting form must be
filed by the vessel owner or operator for each subsequent
port, if any, in waters of the state. Vessel owners or operators
must file a new reporting form at least twenty-four hours
prior to arrival at the next Washington port or at the time of
first known or predictable port visit if filing twenty-four
hours prior is not possible due to voyage distance or change
in destination. A new reporting form does not need to be filed
where:

(1) A vessel moves multiple times between an anchorage
and the same port for which the discharge is accurately
attributed on the reporting form; or

(i1) The ballast water or sediment to be discharged was
taken up at the same port from where it originated within a
single port visit and did not mix with ballast water or sedi-
ment from areas other than open sea waters.

(d) Amended reporting forms. Vessel owners or opera-
tors shall file an amended reporting form where there are
information errors or where the results of actual operations
are different from the information contained in their last filed
reporting form under (b) or (c) of this subsection. An
amended reporting form shall be filed at the time of first
known or predictable change of destination, and immediately
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upon the completion of discharge operations resulting in
changes to actual volume of ballast water discharged.

(e) Submission. Reporting forms must be submitted in a
standard electronic format to the department by email at
ballastwater@dfw.wa.gov or, if email is not possible, by fax
to ((360-902-2845)) 360-902-2943. Reporting forms that
cannot be opened electronically or are illegible may not be
considered as received in a timely manner and requires filing
a new reporting form. Vessel owners or operators who rely
on a third party to collect and forward ballast water reporting
forms are responsible for ensuring that the department
receives the ballast water management information as
required in this subsection.

(3) Ballast Water Reporting Form waiver.

(a) In general. Vessel owners or operators who do not,
under normal operating conditions, discharge ballast water
may request a reporting form waiver from the department. A
waiver request form letter, as provided by the department,
may be requested for multiple vessels under the authority of
a single vessel owner or operator. The waiver request must be
received by the department at least thirty days prior to a ves-
sel entering Washington waters and does not release the ves-
sel owners or operators from meeting other federal or state
ballast water reporting laws.

(b) Contents. The waiver becomes effective upon depart-
ment approval. The department will approve or deny
approval of the request within thirty days of receipt. The let-
ter must include the following information:

(i) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(ii) A statement that the vessel owner or operator will not
discharge ballast water into Washington state waters;

(iii) A statement that the vessel owner or operator will
comply with the requirements in subsection (2) of this section
if discharge becomes necessary;

(iv) A statement that the vessel owner or operator of the
vessel(s) will file for a new waiver if there are any changes in
the information required in this subsection; and

(v) The signature of the vessel owner or operator.

(¢) Submission. Send the completed form to the depart-
ment by email to ballastwater@dfw.wa.gov or, if email is not
possible, by fax to ((360-992-2845)) 360-902-2943, or by
U.S. mail to: WDFW, AIS Unit, ((600-Capitel-WayN:)) P.O.
Box 43200, Olympia, Washington ((98564+1099)) 98504-
3200, USA. Incomplete forms will be returned and waiver
approval denied until a completed form has been received.

(d) Availability. Vessel owners or operators shall main-
tain a copy of the waiver in the vessel's ballast water manage-
ment plan.

(4) Vessels claiming safety exemptions.

(a) In general. Vessel owners or operators claiming a
safety exemption under RCW 77.120.030(4) must file a
reporting form and provide sufficient additional information
for the department to evaluate the claim, determine whether
an alternative exchange or emergency ballast water treatment
strategy is warranted, and determine whether a temporary
compliance plan is necessary to prevent or reduce the likeli-
hood of future claims. The intent of these rules is to prevent
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or minimize the discharge of unexchanged or untreated bal-
last water.

(b) Reporting requirements. Vessel owners or operators
claiming a safety exemption must notify the department of
their intent to do so on the ballast water reporting form as
required in subsection (2) of this section. Notification
requires writing the words "SAFETY EXEMPTION" on the form
where it asks "If no ballast treatment conducted, state reason
why not:" and stating the cause as either "ADVERSE
WEATHER," "VESSEL DESIGN LIMITATION," "EQUIPMENT FAIL-
URE," or "EXTRAORDINARY CONDITION." In addition:

(i) Vessel owners or operators are not required to request
a safety exemption if the vessel does not intend to discharge
unexchanged or untreated ballast water and the vessel owner
or operator follows the reporting requirements under subsec-
tion (2) of this section.

(i) Vessel owners or operators may rescind a safety
exemption claim by filing an amended ballast water reporting
form and notifying the department as required in subsection
(2)(d) of this section.

(iii) Vessel owners or operators required to meet dis-
charge performance standards under WAC ((220-156-659))
220-650-090 and claiming a safety exemption due to equip-
ment failure must conduct an open sea exchange or provide
evidence to establish why that was not possible.

(iv) The department will waive the twenty-four hour
advance notification as required in subsection (2) of this sec-
tion for circumstances where the vessel, crew or passengers
are in imminent danger. In these situations, the vessel owner
or operator must file the ballast water reporting form at the
earliest opportunity.

(c) Department review. The department will review
safety exemption claims and determine whether a compliance
plan and/or alternative strategy per WAC ((226-156-637))
220-650-060 is required to minimize potential discharge of
future unexchanged ballast water until compliance with this
section can be met. Reviews will be completed within sixty
days of safety exemption notification on their ballast water
reporting form.

(d) Discharge authorization requirement. Except where
discharging is necessary to prevent jeopardy to the vessel,
crew or passengers, the vessel owner or operator shall not
discharge unexchanged or untreated ballast water without
department authorization. The department will determine and
require the vessel owner or operator to conduct one or more
of the following actions:

(1) Hold its ballast water;

(i) Conduct an emergency ballast water treatment
response;

(iii) Discharge into a reception facility;

(iv) Discharge into specified alternative waters; or

(v) Discharge only the minimum amount necessary to
complete a safe operation.

(e) Safety exemption filing fee. The department will
assess a safety exemption filing fee of five hundred dollars
for administrative costs to assess compliance, unless covered
under WAC ((220-156-037)) 220-650-060, or within the
sixty-day notice period under WAC ((226-1+50-037)) 220-
650-060. Furthermore:
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(i) Payment of the fee is due within thirty days after the
date of the written notice by the department.

(i) The fee is not a formal enforcement action and is a
public record.

(iii) The fee may be withdrawn if the vessel owner or
operator files an amended report by the payment deadline
stating that no ballast water or sediment was discharged into
state waters.

(5) Ballast water management plan.

(a) In general. Vessel owners or operators shall develop,
and maintain on board, a ballast water management plan that
has been developed specifically for the vessel and that will
allow those responsible for the plan's implementation to
understand and follow the vessel's ballast water management
strategy. The plans of unmanned barges may be kept on
board the towing vessel or incorporated into the towing ves-
sel's own plan.

The plan should detail safe and effective shipboard pro-
cedures for ballast water management, and the central ele-
ments of the plan should be the processes, equipment, and
vessel safety measures used for implementing the vessel's
ballast water management strategy and following the
required ballast water management practices. Vessel owners
and operators should seek assistance from their class societ-
ies, marine surveyors, or other appropriate marine services
during the development of the plan.

(b) Contents. At a minimum, the plan should include:

(i) Detailed ballast water management safety procedures;

(i) Actions for implementing the mandatory ballast
water management requirements and practices;

(iii) Detailed fouling maintenance and sediment removal
procedures for areas on the vessel where ballast water can be
carried;

(iv) Identification of the designated officer(s) in charge
of ensuring that the plan is properly implemented;

(v) Detailed reporting requirements and procedures for
ports in Washington state where the vessel may visit; and

(vi) A translation of the plan into English if the ship's
working language is another language.

(¢) Training. The vessel owners or operators and appro-
priate crew must be trained in the application of the vessel's
ballast water and sediment management strategies.

(d) Availability. Vessel owners or operators shall make
the ballast water management plan readily available for
examination by the department at all reasonable times. The
vessel owner or operator shall readily transmit the manage-
ment plan or any other specific information to the department
regarding the vessel's ballast operations as the department
may request.

(e) Alternative means of recordkeeping. The ballast
water management plan may be an electronically recorded
system or integrated into another management plan or sys-
tem. At a minimum, any alternative method shall meet the
provisions of this subsection.

(f) Alternative means of recordkeeping. The ballast
water log or record book may be an electronically recorded
system or integrated into another record book or system. At a
minimum, any alternative method shall meet the provisions
of this subsection.
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(6) Ballast water log or record book.

(a) In general. Vessel owners or operators shall record all
ballast water and sediment management operations in the
vessel's ballast water log, record book, or other suitable doc-
umentation system. This information is used by the depart-
ment to assess compliance, review ballast water and sediment
management history, and recommend practices that can
improve ballast water management compliance and effi-
ciency.

(b) Content. Vessel owners or operators shall maintain a
version of the ballast water log, record book, or other suitable
documentation system in English on board the vessel that, at
a minimum:

(1) Records each operation involving ballast water or
sediment management;

(i1) Describes each such operation, including the location
and circumstances of, and the reason for, the operation;

(iii) Records the exact time and position of the start and
stop of ballast water exchange or treatment operations for
each tank;

(iv) Describes the nature and circumstances of any situa-
tion under which any operation was conducted under a safety
exemption set forth in subsection (4) of this section; and

(v) Records ballast water and sediment management
training.

(¢) Availability. Vessel owners or operators shall make
the ballast water log or record book readily available for
examination by the department at all reasonable times. The
vessel owner or operator shall transmit such information to
the department regarding the ballast operations of the vessel
as the department may require.

(d) Retention period. The ballast water log or record
book shall be retained on board the vessel for a minimum of
two years after the date on which the last entry in the book is
made.

(e) Required signatures. The department will require, at
a minimum, that each completed page and each completed
vessel exchange or treatment operation in the ballast water
log or record book be signed and dated by the vessel owner or
operator or responsible officer; and that such owner, opera-
tor, or responsible officer attests to the accuracy of the infor-
mation provided and certifies compliance with the require-
ments of this subsection.

(f) Alternative means of recordkeeping. The ballast
water log or record book may be an electronically recorded
system or integrated into another record book or system. At a
minimum, any alternative method shall meet the provisions
of this subsection.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-040 Vessel inspections. (1) In general.
Department employees shall have the right to board and
inspect vessels, without advance notice, to provide technical
assistance, assess compliance, and enforce the requirements
of this chapter as provided in RCW 77.120.070, so long as
such inspections are conducted in accordance with the stan-
dards set forth herein.
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The department intends, as resources allow, to board
between five and ten percent of all vessels arriving at Wash-
ington ports each year, with a priority for inspections of ves-
sels carrying high risk ballast water as described in WAC
((226-150-035)) 220-650-050. Multiple boardings of an indi-
vidual vessel may occur throughout the year, depending on
the vessel's risk and compliance history.

(2) Conditions. Department inspections shall be con-
ducted under the following conditions:

(a) Authorized department inspectors: Inspections shall
be conducted only by department employees, agents, or con-
tractors specifically authorized by the department to conduct
such inspections.

(b) Time: Inspections may be conducted at any time, due
to the twenty-four hour nature of the regulated industry. In
general, the department will not unduly interrupt normal
cargo operations of the vessel. However, the department may
interrupt vessel cargo operations where facts indicate that the
discharge of unexchanged or untreated ballast water or sedi-
ment is occurring or is likely imminent.

(c) Location: Inspections may be conducted when the
vessel is at anchor within waters of the state or in port within
waters of the state.

(d) Scope of inspection: The department inspector shall
limit inspection of the vessel to those areas reasonably neces-
sary to inspect management plans, logs, or other ballast water
and sediment-related records required by these rules and
maintained on board the vessel, and to areas in which ballast
water or sediment is contained, pumped, or treated. Inspec-
tors may examine records related to ballast water manage-
ment plans, logs, or other ballast water and sediment-related
records and make copies of such records.

(e) Identification: Department inspectors must have offi-
cial identification, announce their presence and intent at the
time of inspection, perform their duties in a safe and profes-
sional manner, and follow all appropriate ship safety require-
ments.

(f) Vessel escort: The vessel owner or operator will pro-
vide an employee to escort the department inspector to those
areas of the vessel that are subject to inspection under these
rules.

(g) Safety: Nothing in this section relieves the vessel
owner or operator of the responsibility for ensuring the safety
and stability of the vessel or the safety of the crew and pas-
sengers.

(3) Technical assistance. Technical assistance is gener-
ally provided during every vessel boarding by a department
ballast water inspector, but may also be the sole reason for a
boarding. The purpose is to explain and provide details of
state law to the officers and crew responsible for implement-
ing the vessel's ballast water management plan. Based on the
crew's familiarity with state law and ballast water manage-
ment practices, the department inspector may provide a thor-
ough overview or a brief update and be available to answer
any questions they might have regarding the ballast manage-
ment on board their specific vessel. The inspector will leave
a state ballast water management information pamphlet with
contact information on board so the vessel may contact the
department directly to address any other questions that may
come up regarding state requirements.
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(4) Ballast water management audit. The department
inspector may board a vessel and conduct an audit of its bal-
last water management documentation to verify compliance
with state laws. An audit consists of reviewing the vessel's
ballast water reporting form, management plan, and record
book as required in this section. In addition, the inspector
may request and review any other records that relate to ballast
management operations, including: The Deck Log, GPS Log,
Soundings Log, Stability Reports, Engine Room Log, and Qil
Record Book. A vessel owner or operator who maintains a
concise record of its ballast water management will expedite
the audit. The department will provide a copy of a vessel
audit checklist and findings to the vessel owner or operator
prior to leaving the vessel.

(5) Sampling ballast tanks. Department inspectors may
take samples from a vessel's ballast tanks in addition to the
audit. These samples are used to help evaluate the risk that
vessel poses for introducing nonindigenous species into
waters of the state. Sampling may require the vessel's crew to
provide safe access to ballast tanks for sampling, including
lighting and ventilation of cargo holds, spaces, and voids as
needed. The vessel's crew will provide the labor to open bal-
last tank manhole covers and present the tank for sample
access. This may involve taking the head off of the tank level
as necessary, to preclude overflowing the tank. If tank certifi-
cation is necessary for access, the vessel owner or operator
will be responsible for any costs incurred. At least one mem-
ber of the vessel's crew will accompany the department bal-
last inspector at all times during the sampling process. A
department inspector may also require a sample of tank sedi-
ment, where safe and practical, that can be collected by the
vessel owner or operator under department observation or by
the department inspector.

(6) Exchange alternative and discharge standard per-
formance inspections and testing. The department may
review operations data and take ballast water or sediment
samples from a vessel's equipment that is used to meet
exchange alternative requirements under WAC ((226-156-
043)) 220-650-080 or discharge performance standards under
WAC ((220-156-650)) 220-650-090. Vessel owners or oper-
ators must provide in-line discharge sampling ports that
allow for this testing.

(7) Investigation of violations. Where there is evidence
that a violation has occurred, the department may investigate
those suspected violations. In doing so, the department may
use all appropriate and practical measures of detection and
environmental monitoring. Where the department determines
that a violation has occurred, the department will follow the
protocols under WAC ((226-+50-680)) 220-650-120.

(8) Petition for civil enforcement. If a department
inspector is denied access to any vessel where access was
sought for the purposes of this subsection, the department
may file a petition for civil enforcement pursuant to RCW
77.120.070(3) and 34.05.578.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-050 Vessels carrying high risk ballast
water. (1) In general. The department will identify, publish,
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and maintain a list of vessels that pose an elevated risk of dis-
charging ballast water or sediment containing nonindigenous
species into the waters of the state. Vessels on this list will be
prioritized for evaluation and boarding under WAC ((226-
150-033)) 220-650-040 and may require completion of an
approved temporary compliance plan and/or temporary alter-
native strategy under WAC ((220-150-837)) 220-650-060.

(2) Listing. The department will identify vessels that are
carrying high risk ballast water using factors including, but
not limited to:

(a) A nonindigenous species profile of originating
waters;

(b) The volume and frequency of exchanged ballast
water normally discharged;

(c) Design limitations in vessels that prevent effective
exchanges;

(d) Frequency of voyages within coastal areas where
exchange outside fifty nautical miles is not a viable option;

(e) Frequency and severity of vessel or vessel owner or
operator violation history; and

(f) Frequency of vessel claims for safety exemptions.

(3) Delisting. The department will delist a vessel on the
high risk list where the vessel owner or operator:

(a) Demonstrates that its management operations meet or
exceed interim open sea exchange requirements under WAC
((226-150-040-er220-150-043)) 220-650-070 or 220-650-
080, unless WAC ((220-156-650)) 220-650-090 applies; or

(b) Demonstrates that its management operations meet
or exceed the discharge performance standards under WAC
((220-150-6590)) 220-650-090; or

(c) Completes an approved compliance plan and/or alter-
native strategy per WAC ((220-156-837)) 220-650-060.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-060 Temporary compliance plans and
alternative strategies. (1) In general. The department may
require a vessel owner or operator to submit a temporary
compliance plan or a temporary alternative strategy to bring
its vessel into compliance with state ballast water manage-
ment law. Temporary compliance plans and alternative strat-
egies are only utilized when it is not feasible to otherwise
comply with regulatory requirements, and then, only for the
minimum time necessary to bring a vessel into compliance. If
the department approves, at its sole discretion, a compliance
plan or alternative strategy, the department will issue a for-
mal waiver exempting the vessel owner or operator from
specified provisions in these rules for a specified period of
time, not to exceed two years from the approval date of the
waiver, to allow the vessel owner or operator to implement
corrective action to bring the vessel into full compliance with
the statute and rules. Forms and guidance may be adopted by
department policy to assist in the implementation of this sub-
section.

(2) Compliance plan. A temporary compliance plan
describes how the vessel owner or operator plans to correct
vessel equipment problems causing ballast water or sediment
discharges that are not in compliance with state law. These
temporary compliance plans are generally related to vessels
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that claim safety exemptions for design limitations or equip-
ment failure, and vessels that are listed as carrying high risk
ballast water and require accelerated implementation of
WAC ((220-156-850)) 220-650-090 to meet the state dis-
charge performance standard. At a minimum, a temporary
compliance plan will document the responsible vessel repre-
sentative, objectives and expectations, scope of work to be
performed, tasks to be completed by timeline, any delivera-
bles, interim ballast water and sediment management plan,
reporting requirements, and the total time period for which a
waiver is requested, up to two years. Additional information
may be required by the department on a case-by-case basis.
An extension of the plan beyond two years may be granted by
the department in its sole discretion.

(3) Alternative strategy. A temporary alternative strat-
egy describes how the vessel owner or operator plans to con-
duct ballast management operations to sufficiently reduce the
risk of introducing nonindigenous species into waters of the
state to a level determined acceptable by the department.
These temporary alternative strategies are generally related to
vessels that cannot otherwise meet the full regulatory require-
ments due to extenuating circumstances. At a minimum, a
temporary alternative strategy will document the responsible
vessel owner or operator, objectives and expectations, scope
of actions to be performed, tasks to be completed by timeline,
any deliverables or reporting requirements, and the total time
period for which a waiver is requested, not to exceed two
years. Additional information may be required by the depart-
ment on a case-by-case basis. An extension of the strategy
beyond two years may be granted by the department, in its
sole discretion.

(4) Submission. To seek a waiver of specified rules, a
vessel owner or operator shall submit to the department a
completed and signed temporary compliance plan or tempo-
rary alternative strategy at their convenience if not required
by the department, or within sixty days of department notice
under either WAC ((220-150-036(4)-er220-150-035)) 220-
650-030 or 220-650-050, to avoid being in violation of these
rules. Additional time may be allowed on a case-by-case
basis. The department will notify the ballast water work
group when a submission has been received and provide a
copy if requested.

(5) Review and approval. The department will review a
vessel's proposed temporary compliance plan or alternative
strategy within sixty days of receipt, for completeness and
suitability in accomplishing objectives. The department will
then make one of the following determinations:

(a) Approval - the compliance plan or alternative strat-
egy is acceptable for the period of time noted in the docu-
ment. The department will then return the approved plan or
strategy to the vessel owner or operator, attached to a waiver
signed by the department;

(b) Incomplete - the document will be returned to the
vessel owner or operator for revision or additional informa-
tion under the original sixty-day review timeline unless oth-
erwise extended; or

(c) Deny approval - the department determines, in its
sole discretion, that the document is not suitable for meeting
its regulatory objectives. The department may also deny the
request if the parties do not come to agreement on an accept-
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able plan or strategy within sixty days of receipt of the plan
by the department, unless such time frame is extended by the
department in its sole discretion.

(6) Availability. Vessel owners or operators shall make
a copy of the signed temporary compliance plan or alterna-
tive strategy document readily available for examination by
the department as part of the vessel's ballast water manage-
ment plan per WAC ((220-150-830)) 220-650-030(5). The
department will make all approved compliance plans and
alternative strategies available on the department's web site
or electronically, as requested.

(7) Revocation of approval. The department may
revoke the waiver if the vessel owner or operator is not meet-
ing the terms of the temporary compliance plan or alternative
strategy. The department may agree to revise the temporary
compliance plan or alternative strategy if appropriate, reason-
able, and practical. In the event the department issues a notice
of revocation, the vessel owner or operator will cease dis-
charging ballast water into waters of the state unless it can
meet the applicable regulations. The vessel owner or operator
may appeal the decision to revoke the waiver. The appeal
must be made to the director within twenty days of notice, by
electronic or hard copy written form, according to the proce-
dures set forth in chapter 34.05 RCW, Part IV, and chapter
10-08 WAC.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-070 Interim open sea exchange
requirements. (1) Purpose. Until otherwise required to meet
performance standards under WAC ((226-156-659)) 220-
650-090 and prior to discharging ballast water into Washing-
ton waters, vessel owners or operators must exchange their
ballast water to meet or exceed state interim open sea
exchange requirements or use an approved exchange alterna-
tive. An open sea exchange is intended to reduce the number
of higher risk coastal organisms in a ballast tank by replacing
them with open sea organisms that are less likely to invade
waters of the state, and by changing the salinity and other
ambient water conditions to further reduce populations of
remaining coastal species. Vessel owners or operators who
do not discharge ballast water into waters of the state are
exempt from this section but must continue to meet the
reporting and other requirements under WAC ((220-150-
030)) 220-650-030.

(2) Open sea exchange methodology.

(a) In general. An open sea exchange must result in an
efficiency of at least ninety-five percent volumetric exchange
of the total ballast water capacity for each tank. An open sea
exchange requires using either an empty/refill method or a
flow through method.

(b) Empty/refill exchange. Preferred - this type of
exchange requires, for each ballast tank that contains ballast
water to be discharged into waters of the state, at least one
empty/refill cycle in an open sea exchange area designated by
the department under subsection (3) of this section. Vessel
owners or operators should remove as close to one hundred
percent, but not less than ninety-five percent, of the ballast
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water as is safe to do so. If this is not possible, then perform
a flow through exchange under (c) of this subsection.

(¢) Flow through exchange. This type of exchange
requires, for each ballast tank that contains ballast water to be
discharged into waters of the state, pumping or otherwise
forcing a minimum of three times the total ballast tank capac-
ity's volume in an open sea exchange area designated by the
department under subsection (3) of this section. For example,
a ballast tank with a one thousand cubic meter capacity,
regardless of actual ballast water in the tank, would require
pumping three thousand cubic meters of open sea water
through the tank. In all flow through exchange operations,
open sea water must be pumped into the bottom and dis-
charged out the top of the tank. Where department evaluation
determines more flow through volume is required to meet the
ninety-five percent exchange requirements, a compliance
plan or alternative strategy may be required under WAC
((226-150-639)) 220-650-060.

(3) Open sea exchange areas.

(a) In general. Ballast water exchanges must be con-
ducted in open sea (also called midocean or mid-ocean) areas
based upon originating port as defined herein. In all exchange
situations, the vessel owner or operator must file a ballast
water reporting form per WAC ((2260-1+50-630)) 220-650-
030(2).

(b) Voyages from outside the United States Exclusive
Economic Zone (EEZ). A vessel owner or operator en route
to a state of Washington port or place, from a port or place
outside the United States EEZ, shall conduct an open sea
exchange:

(i) Before entering waters of the state;

(i1) At least two hundred nautical miles from any shore;
and

(iii) In waters greater than two thousand meters deep.

(c) Coastal voyages. A vessel owner or operator who
does not voyage two hundred nautical miles or greater from
any shore shall conduct ballast water exchange:

(1) Before entering waters of the state;
(i) At least fifty nautical miles from any shore; and
(iii) In water at least two hundred meters deep.

(4) Common water exemption. Vessels voyaging from
a port within the common water zone to a port in Washington
state are exempt from having to conduct a ballast water
exchange if the ballast water and sediment originated solely
from a valid exchange prior to entering the common waters or
from uptake within an area that includes only the waters of
Washington state, the Oregon portions of the Columbia River
system, and the internal waters of British Columbia south of
latitude fifty degrees north, including the waters of the Straits
of Georgia and Juan de Fuca (Figure 1). The common waters
area relates only to vessels voyaging to a Washington state
port or place from another Washington state port or place, or
from designated Canadian and Oregon waters to waters of the
state. It does not imply or provide any regulatory authority
for vessels voyaging from waters of the state to Oregon and
Canadian waters, or voyages to or between Canada and Ore-
gon. Please refer to Canadian and Oregon ballast water laws
for their requirements.
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(5) Safety exemptions. Nothing in this chapter relieves
the vessel owner or operator from ensuring the safety and sta-
bility of the vessel, its crew, or its passengers. A vessel owner
or operator is not required to conduct an open sea exchange,
in part or in full, if the vessel owner or operator determines
that the operation would threaten the safety of the vessel, its
crew, or its passengers. In these situations, the vessel operator
must file a ballast water reporting form and is subject to all
other provisions under WAC ((226-156-639)) 220-650-
030(4).

(6) Alternative discharge areas. The department, in
consultation with states of concurrent waters, may identify
alternative discharge areas as promulgated by department
policy.

(7) Prohibited discharge areas. A vessel may not dis-
charge ballast water or sediment within a marine protected or
conservation area as designated under chapter 220-16 WAC.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-080 Interim open sea exchange alter-
native. (1) In general. For purposes of this section, a vessel
owner or operator may use an exchange alternative instead of
conducting an open sea exchange, except for Columbia River
ports unless specifically approved, provided:

(a) The vessel owner or operator is not otherwise
required to meet discharge performance standards under
WAC ((220-156-050)) 220-650-090; and

(b) The exchange alternative meets or exceeds the stan-
dards provided under Regulation D-2 of the International
Convention for the Control and Management of Ships' Bal-
last Water and Sediment as signed on February 13, 2004.

(2) Notification. Vessel owners or operators must file a
signed notification form, as provided by the department, stat-
ing that they intend to use an exchange alternative to meet
state ballast water exchange requirements. A single notifica-
tion form may cover multiple vessels under the authority of a
single vessel owner or operator. The form must include the
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minimum content as required in subsection (3) of this section.
This notification does not release vessel owners or operators
from meeting other federal or state ballast water reporting or
discharge regulations.

(3) Notification form contents. The department's notifi-
cation of exchange alternative use will, at a minimum,
require the following information:

(a) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(b) The manufacturer, brand name, model, and other
information, as necessary, of the technology on board the
vessel, and a brief description of the technology and its pro-
cess for removing or inactivating organisms in ballast water;

(¢c) The name of the flag state that has approved the
exchange alternative system, a copy of IMO type approval
certification or final approval documentation, or other infor-
mation that reasonably documents how the exchange alterna-
tive was tested to ensure it meets state open sea exchange
requirements;

(d) If the exchange alternative will not be used on all bal-
last tanks, the number of tanks and the volume of each tank
that will be managed using the exchange alternative;

(e) A recommendation from the state department of ecol-
ogy, based upon a toxicity report provided in accordance with
Appendix H of ecology publication number WQ-R-95-80,
setting conditions necessary for the environmentally safe dis-
charge of biocide treated ballast water;

(f) A statement that the vessel owner or operator will file
a new notification if there are any changes in the information
required in this subsection;

(g) A statement that the vessel will conduct a valid open
sea exchange under this section if they do not use the
exchange alternative; and

(h) The signature of the vessel owner or operator.

(4) Submission. The department will accept notification
application forms up to eighteen months prior to the imple-
mentation date for that type of vessel under WAC ((226-150-
050)) 220-650-090, or a subsequent, delayed implementation
date. Applications received within the eighteen-month period
may be accepted, but will not be granted the full grace period
as provided in subsection (6)(c) of this section. Send the com-
pleted form to the department by email to ballastwater@
dfw.wa.gov, or if email is not possible, by fax to ((366-962-
2845)) 360-902-2943, or by U.S. mail to: WDFW, AIS Unit,
((600-Capitel- WayhN-)) P.O. Box 43200, Olympia, Washing-
ton ((98564+-1090)) 98504-3200, USA. The vessel owner or
operator will be notified of the department's receipt of the
form within ten working days.

(5) Acceptance. The department will make a final deci-
sion on acceptance within forty-five days of receipt. If the
notification is illegible or incomplete, it will be returned to
the vessel owner or operator as unacceptable, with an expla-
nation of the deficiencies. The notification is effective upon
department verification of acceptance by email or in writing
to the vessel owner or operator.

(6) Notification conditions. To maintain acceptance, the
vessel owner or operator must meet all of the following con-
ditions:
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(a) All notification form content in subsection (3) of this
section remains accurate;

(b) Vessel owners or operators shall maintain a copy of
the accepted notification of exchange alternative use in the
vessel's ballast water management plan under WAC ((226-
+56-036¢5))) 220-650-030;

(c) Vessel owners or operators may use the exchange
alternative for a period of five years from the date on which
the equipment was first placed into service or until the vessel
must meet discharge performance standards under WAC
((220-156-650)) 220-650-090, whichever is longer;

(d) The exchange alternative equipment is otherwise
used as defined in WAC ((226-156-658)) 220-650-090 for
installed equipment; and

() The department determines through inspections,
sampling, investigations, or other methods, that the exchange
alternative continues to meet, or is likely to continue to meet,
open sea exchange standards.

(7) Other laws. Nothing in these rules or laws authorizes
the discharge of other pollutants or assures that the technol-
ogy is safe to operate or that it meets other state, federal, and
international laws governing business, marine applications,
or other elements.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-100 Treatment notification and prom-
ising treatment waiver process. (1) Purpose. This section
implements RCW 77.120.040 (5)(a). All vessels using treat-
ment technologies designed to meet state ballast water dis-
charge performance standards are required to notify the
department prior to or within thirty days of their first use in
waters of the state. A prior notification is preferred to assess
compliance with state regulations in using treatment technol-
ogy to meet discharge performance standards and to assist
vessel owners or operators in avoiding the discharge of bal-
last water that does not meet those standards or that poses
other potential violations. It is the responsibility of the vessel
owner or operator to show that the installed equipment meets
state discharge performance standards. Vessel owners or
operators wishing to use treatment technology that does not
meet state standards may apply for a waiver to use the tech-
nology as promising technology under subsection (3) of this
section.

(2) Notification. Vessel owners or operators using treat-
ment technology must file a signed notification form, as pro-
vided by the department, stating that their vessel meets state
discharge performance standards under WAC ((226-156-
050)) 220-650-090. A single notification form may cover
multiple vessels under the authority of a single vessel owner
or operator. The form must include the minimum content as
required in subsection (4) of this section.

(3) Waiver for promising treatment technology use.

(a) In general. Vessel owners or operators using promis-
ing treatment technology do not need to file a notification,
but they must apply for a waiver to the interim open sea
exchange requirements under WAC ((226-150-0490)) 220-
650-070.
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(b) Criteria. The form must include the minimum content
as required in subsection (4) of this section and be received
by the department at least forty-five days prior to entering
waters of the state. In addition, promising technology must
meet one or more of the following criteria:

(i) The same manufacturer's treatment technology is
being tested on a vessel that is enrolled in the USCG Ship-
board Technology Evaluation Program (STEP), United
States Environmental Protection Agency Environmental
Technology Verification (ETV) program, or other depart-
ment-recognized regional or national program;

(ii) The technology is approved as promising technology
or a similar classification by the state of California, Oregon,
Hawaii, or Alaska for use in their state waters; or

(iii) The technology is being actively evaluated under the
IMO final approval process.

(4) Notification and waiver application form content.

(a) In general. Standard notification application and
promising technology waiver forms are provided by the
department and must be used for this subsection. A single
waiver form may cover multiple vessels under the authority
of a single vessel owner or operator.

(b) Content. The department's notification of treatment
technology use and application for promising treatment tech-
nology waiver forms will, at a minimum, require the follow-
ing information:

(1) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(i1) The manufacturer and brand name of the technology
on board the vessel and a brief description of the technology
and process for removing or inactivating organisms in ballast
water;

(iii) The name of the organization or flag state that has
approved the ballast water treatment technology, and the
approval or certification number of the technology or other
information that reasonably documents how the technology
was tested to ensure it meets, or is likely to meet in the case
of promising treatment technology, state discharge perfor-
mance standards for the vessel type on which it is being used;

(iv) If the treatment technology will not be used on all
ballast tanks, the number of tanks and the volume of each
tank that will be managed using the treatment technologys;

(v) A recommendation from the state department of ecol-
ogy, based upon a toxicity report provided in accordance with
Appendix H of ecology publication number WQ-R-95-80,
setting conditions necessary for the environmentally safe dis-
charge of biocide-treated ballast water;

(vi) A statement that the vessel owner or operator will
file a new notification if there are any changes in the informa-
tion required in this subsection;

(vii) A statement that the vessel will conduct a valid bal-
last water exchange, under WAC ((220-150-040)) 220-650-
070, if it does not use the treatment technology; and

(viii) The signature of the vessel owner or operator.

(5) Submission. The department will accept notification
and waiver application forms at any time. Send the completed
form to the department by email to ballastwater@dfw.wa.
gov, or if email is not possible, by fax to ((360-992-2845))
360-902-2943, or by U.S. mail to: WDFW, AIS Unit, ((660
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Capitel- WayN-)) P.O. Box 43200, Olympia, Washington
((98561+-1699)) 98504-3200, USA. The vessel owner or oper-

ator will be notified of the department's receipt of the form
within ten working days.

(6) Acceptance.

(a) Notification. The department will make a final deci-
sion on acceptance of a notification application form within
forty-five days of receipt. If the notification is illegible or
incomplete, it will be returned to the vessel owner or operator
as unacceptable, with an explanation of the deficiencies. The
notification is effective upon department verification of
acceptance by email or in writing to the vessel owner or oper-
ator.

(b) Waiver for promising treatment technology use. The
department will make a final decision on acceptance for a
waiver within forty-five days of receipt. If the application is
illegible or incomplete, it will be returned to the vessel owner
or operator as incomplete, with an explanation of the defi-
ciencies. The waiver is effective upon department verifica-
tion of acceptance by email or in writing to the vessel owner
or operator.

(7) Notification and waiver acceptance conditions.

(a) In general. To maintain acceptance, the vessel owner
or operator must meet a minimum set of conditions.

(b) Conditions. Minimum conditions include:

(i) All acceptance form content in subsection (4) of this
section remains accurate;

(i1) Vessel owners or operators shall maintain a copy of
the accepted notification of treatment technology use or
waiver form for promising treatment technology use in the
vessel's ballast water management plan under WAC ((226-
150-030)) 220-650-030(5);

(iii) The technology is used as defined in subsection (8)
of this section for installed treatment technology; and

(iv) The department determines through inspections,
sampling, investigations, or other methods that the technol-
ogy continues to meet, or is likely to continue to meet, ballast
water discharge performance standards under WAC ((226-
156-650)) 220-650-090.

(8) Installed treatment technology.

(a) In general. If ballast water treatment technology used
for purposes of complying with the regulations under this
subsection is installed on a vessel, maintained in good work-
ing order and used by the vessel, the vessel may use that tech-
nology for the shortest of:

(1) Federal requirements;

(i1) The life of the vessel on which the technology is
used; or

(iii) The manufacturer's equipment life specifications.

(b) Incremental improvements. Vessel owners and oper-
ators are encouraged to incrementally improve installed treat-
ment technology to meet higher discharge performance stan-
dards and reduce the risk of introducing nonindigenous spe-
cies. The expectation is these improvements would take
advantage of regular maintenance and upgrade schedules.

(¢) Record or log book. All information regarding com-
pliance with this subsection must be recorded in the vessel's
ballast water record or log book per WAC ((226-156-639))
220-650-030(6).
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(9) Other laws. Nothing in these rules or laws authorizes
the discharge of other pollutants or assures that the technol-
ogy is safe to operate or that it meets other state, federal, and
international laws governing business, marine applications,
or other elements.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-110 Ballast tank sediment. (1) Pur-
pose. A vessel owner or operator may not remove or dis-
charge sediment or tank fouling organisms into waters of the
state from spaces carrying ballast water unless that sediment
or those organisms are discharged solely in the location from
which they originated. Sediment is known to contain nonin-
digenous species that are otherwise missed during open sea
exchange and operations that would otherwise meet ballast
water discharge performance standards. These rules imple-
ment RCW 77.120.020 (1)(b) and the overall authority under
RCW 77.120.030(3) and 77.120.040(5) to set standards by
rule that provide a minimal risk of introducing nonindigenous
species into the waters of the state.

(2) Ballast tank sediment removal options.

(a) In general. Three options are provided for the effec-
tive removal of sediment and any fouling organisms in a ves-
sel's ballast tanks, including saltwater flushing, upland dis-
posal, or use of an approved reception facility.

(b) Saltwater flushing. Ballast tanks must be cleaned as
necessary in open sea exchange areas consistent with WAC
((226-156-640)) 220-650-070(3) voyage requirements unless
common water rules apply under WAC ((226-156-640)) 220-
650-070(4) except for ballast-related fouling organisms. Sed-
iment may be removed by saltwater flushing of ballast water
tanks by:

(i) Adding open sea water to a ballast water tank that
contains residual quantities of ballast waters;

(i) Mixing the open sea water with the residual ballast
water and sediment in the tank through the motion of a vessel
or alternative means so that the sediment becomes sus-
pended; and

(iii) Discharging the mixed water so that the salinity of
the resulting residual ballast water in the tank exceeds thirty
parts per thousand.

(c) Upland disposal. Tank sediment and fouling organ-
isms may be removed from the vessel under controlled
arrangements in port or in drydock, and disposed of in accor-
dance with local, state, and federal law.

(d) Sediment reception facilities. The department, in
consultation with the department of ecology, will adopt
department policies as necessary for sediment reception facil-
ities. These facilities must be approved by the department for
use and provide for the disposal of such sediment in a way
that effectively eliminates the risk of nonindigenous species
and does not impair or damage the environment, human
health, property, or resources of the disposal area.

(3) Reporting. Sediment cleaning and discharges must
be recorded in the vessel's ballast water log or record book as
defined in WAC ((2260-156-636)) 220-650-030(6), or in
another format conforming to the intent of that section.
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AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-650-120 Penalties and enforcement. (1)
Purpose. The department may issue a verbal warning, notice
of correction, or notice of civil penalty up to twenty-seven
thousand five hundred dollars for each day of a continuing
violation of the requirements of ballast water management
regulations pursuant to RCW 77.120.070. Each and every
such violation will be a separate and distinct violation. The
department may also seek criminal penalties where war-
ranted.

(2) Notice of correction.

(a) In general. If, in the course of carrying out their duties
under chapter 77.120 RCW or this chapter, a department
employee becomes aware that a vessel owner or operator is
not in compliance with applicable laws and rules enforced by
the department, the department may issue a notice of correc-
tion as provided in RCW 43.05.100 to the vessel owner or
operator.

(b) Content. A notice of correction, at a minimum, will
include:

(1) A description of the condition that is not in compli-
ance, and the text of the specific section or subsection of the
applicable state law or rule;

(i) A statement of what is required to achieve compli-
ance;

(iii) The date and time by which the department requires
compliance to be achieved;

(iv) Notice of the means to contact any technical assis-
tance services provided by the department; and

(v) A description of when, where, and from whom to
request an extension of time to achieve compliance for good
cause.

(¢c) Context. A notice of correction is not a formal
enforcement action, is not subject to appeal, and is a public
record.

(d) Compliance. If the department issues a notice of cor-
rection, it shall not issue a civil penalty for the violations
identified in the notice of correction unless the responsible
party fails to comply with the notice.

(3) Notice of penalty.

(a) In general. If, in the course of carrying out their duties
under chapter 77.120 RCW or this chapter, a department
employee becomes aware that a vessel owner or operator is
not in compliance with applicable laws and rules enforced by
the department, the department may issue a notice of penalty
as provided in RCW 43.05.110 to the vessel owner or opera-
tor.

(b) Conditions. The department may issue a notice of
penalty without first issuing a notice of correction under sub-
section (2) of this section to the vessel owner or operator
where:

(i) The vessel owner or operator has previously been
subject to an enforcement action for the same or a similar
type of violation of the same statute or rule or has previously
been given a notice of correction for the same or similar type
of violation of the same statute or rule;

(i) Compliance is not achieved by the date established in
a previously issued notice of correction, whereupon every
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day's continuance thereafter will be a separate and distinct
violation;

(iii) The violation has a probability of, or actually
resulted in, the discharge of ballast water and/or sediments
that do not meet the requirements set forth in WAC ((226-
150-040,220-150-043,220-150-050-0r220-150-070)) 220-
650-070, 220-650-080, 220-650-090, or 220-650-110; or

(iv) The violation was committed by a business that
employs fifty or more employees on at least one day in each
of the preceding twelve months.

(c) Context. A notice of penalty is a formal enforcement
action, is subject to appeal, and is a public record.

(d) Compliance. If the department issues a notice of pen-
alty, it shall calculate a civil penalty for the violation(s) as
provided in subsection (4) of this section.

(4) Calculation and payment of civil penalties.

(a) In general. The department will assess civil penalties
for each separate and distinct violation for each day of a con-
tinuing violation of the requirements of ballast water man-
agement regulations.

(b) Base penalty. There are three base civil penalties:

(i) Two thousand dollars for violations that are not
related to or do not result in the discharge of ballast water that
does not meet open sea exchange or discharge performance
standards;

(ii) Five thousand dollars for failing to comply with a
notice of correction issued under subsection (2) of this sec-
tion; and

(ii1) Five thousand dollars for violations that result in a
discharge of ballast water that does not meet open sea
exchange or discharge performance standards.

(c¢) Level of intent. Evidence of intent to violate the laws
and rules governing ballast water and sediment management
may result in an increase in the base penalty up to twenty-
seven thousand five hundred dollars for each separate and
distinct violation for each day of a continuing violation. Evi-
dence includes, but is not limited to:

(1) Intention. In making a determination of intent, the
department will consider, but not be limited to, the following
considerations: The vessel owner or operator knowingly vio-
lated state laws and rules; whether precautions were taken to
avoid the violation; and/or whether an inspection, warning,
notice of correction, or enforcement action was served on the
violator prior to the violation. For this factor, up to double the
base penalty may be added.

(i1) Cooperation. The department will consider whether
the violator did or did not make any attempt to correct the
problem. Timeliness of action(s) and/or ignoring or evading
agency contacts or directives will determine whether the pen-
alty will be increased. For this factor, up to double the base
penalty may be added.

(iii) Previous violation(s). The department will consider
whether the violator has previous violations of a ballast water
rule or regulation as documented in an enforcement action.
The department may consider company organizations and
assignment of operational responsibilities when evaluating
previous violations. A substantially larger penalty will result
if the violator has a history of violations with adverse impacts
or the potential for adverse impacts or that shows a pattern of
ignoring the rules or the act. Enforcement actions for the pur-
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poses of this section will include notices of penalty, the
amounts of those civil penalties, and criminal citations when
those enforcement actions are associated with ballast water
violations. For this factor, up to quadruple the base penalty
may be added.

(d) Quality and quantity of risk. Evidence showing the
potential or actual discharge of high risk ballast water or sed-
iment may result in an increase in the base penalty up to
twenty-seven thousand five hundred dollars for each separate
and distinct violation for each day of a continuing violation.
Evidence includes, but is not limited to:

(1) Vessels carrying high risk ballast water and/or sedi-
ment listed under in WAC ((226-156-0635)) 220-650-050. For
this factor, up to double the base penalty may be added.

(i1) Volume of ballast water and sediment discharged or
potentially discharged. For this factor, up to quadruple the
base penalty may be added.

(e) Payment. Unless a timely appeal is filed, all civil pen-
alties imposed must be paid to the department within thirty
days after the date of the written notice imposing the civil
penalty. If a timely appeal is filed, then all civil penalties
imposed must be paid upon the completion of all administra-
tive and judicial review proceedings and the issuance of a
final notice affirming the penalty in whole or in part.

(f) Failure to pay. Any determination not timely con-
tested is final and may be reduced to a judgment enforceable
in any court with jurisdiction. Where the department prevails,
using any judicial process to collect a penalty under this sec-
tion, the department shall also be awarded its costs and rea-
sonable attorneys' fees.

(5) Appeals.

(a) In general. A person who is subject to a notice of pen-
alty shall have the rights provided by this section to request
an adjudicative proceeding to contest the notice. No person
other than the recipient of the notice or the recipient's legal
representative shall have standing to request an adjudicative
proceeding. The adjudicative proceeding shall be in compli-
ance with provisions of chapter 34.05 RCW, the Administra-
tive Procedure Act, except as modified herein by the depart-
ment.

(b) Timing for request. An adjudicative proceeding to
contest a notice of penalty must be requested no later than
twenty days from the date of service of the notice. To be
timely, the request must be physically received by the depart-
ment director in Olympia, Washington, during normal busi-
ness hours on or before the twentieth day following the date
of service of the order, except that if the twentieth day falls on
a Saturday, Sunday, or state holiday, then the request for
hearing shall be timely if received on the next business day.
The person requesting an adjudicative proceeding may prove
that it was timely requested by obtaining a written receipt of
service from the department director, or by providing an affi-
davit showing personal service on the department director, or
by a U.S. mail return receipt requested service showing
receipt by the department on or before the last day set by this
rule.

(c) Manner and content of request. Each request for adju-
dicative proceeding shall substantially comply with this sub-
section.

(i) The request shall be in writing;
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(i) The request shall identify the notice of penalty that
the person seeks to contest. This can be done by reference to
the number of the notice, by reference to the subject and date
of the notice, or by reference to a copy of the notice attached
to the request;

(iii) The request shall state the grounds upon which the
person contests the notice of penalty. If the person contests
the factual basis for the notice, the person shall allege the
facts that the person contends are relevant to the appeal; and

(iv) The request shall identify the relief that the person
seeks from the adjudicative proceeding by specifying
whether the person asks to have the notice vacated, or provi-
sions of the notice corrected.

(6) Coordination with United States Coast Guard
(USCG). The department will report state violations, penal-
ties and enforcement actions taken on vessels, as requested
by cooperative agreement, to the appropriate sector represen-
tative of the USCG. The department will also report sus-
pected federal violations to the USCG.

(7) Other laws. These regulations are in addition to any
other state or federal laws related to ballast water manage-
ment.

WSR 18-01-121

WITHDRAWL OF
EXPEDITED RULE MAKING

PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed December 19, 2017, 1:39 p.m.]

Please withdraw proposed rule CR-105 WSR 17-24-011
filed on November 27, 2017. The proposal as filed has addi-
tional edits needed. I will refile.

David Brenna
Senior Policy Analyst

WSR 18-01-122
EXPEDITED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed December 19, 2017, 2:02 p.m.]

Title of Rule and Other Identifying Information:
Amends WAC 181-79A-132 and 181-79A-211 to clarify lan-
guage for earning a dual endorsement and requirements for
superintendents.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Language was
confusing in the field.

Reasons Supporting Proposal: Clarifies requirements.

Statutory Authority for Adoption: RCW 28A.410.220.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board (PESB), governmental.

WSR 18-01-122

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street S.E., Olympia, WA 98504, 360-725-
6238.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: Clarifies
language.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO David Brenna, PESB, 600
Washington Street S.E., Olympia, WA 98504, phone 360-
725-6238, fax 360-586-4548, email david.brenna@k12.wa.
us, AND RECEIVED BY February 21, 2018.

December 19, 2017
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 14-24-005,
filed 11/19/14, effective 12/20/14)

WAC 181-79A-132 Dual endorsement requirement.
Per WAC 181-82A-215, all teachers are required to hold at
least one endorsement, provided, a teacher who obtains a spe-
cial education, early childhood special education, bilingual
education, or English language learner endorsement after
September 1, 2019, must earn and/or hold a second endorse-
ment in another endorsement area that may be earned at the
preresidency level. Special education, early childhood spe-
cial education, bilingual education, English language learner,
and traffic safety do not qualify as the other endorsement
area. Provided, that individuals applying for a Washington
state teacher certificate that have completed an out-of-state
teacher preparation program may have two years in which to
add the second endorsement.

AMENDATORY SECTION (Amending WSR 17-15-135,
filed 7/19/17, effective 8/19/17)

WAC 181-79A-211 Academic and experience
requirements for certification—Administrators. Candi-
dates for the respective administrative certificate shall com-
plete the following requirements in addition to those set forth
in WAC 181-79A-150 and 181-79A-213.
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(1) Superintendent.

(a) Initial.

(i) The candidate shall hold an approved master's degree
and have completed subsequent to the baccalaureate degree
at least forty-five quarter credit hours (thirty semester credit
hours) of graduate level course work in education.

(i1) The candidate shall hold or have held a valid teacher,
educational staff associate, program administrator or princi-
pal certificate; excluding certificates issued under WAC 181-
79A-231, or comparable out-of-state certificates.

(b) Continuing.

(i) The candidate shall hold an approved master's degree
and have completed subsequent to the baccalaureate degree
at least sixty quarter credit hours (forty semester credit hours)
of graduate level course work in education or shall hold a
doctorate in education.

(1) The candidate shall hold or have held a valid teacher,
educational staff associate, program administrator or princi-
pal certificate; excluding certificates issued under WAC 181-
79A-231, or comparable out-of-state certificates.

(iii) Candidates applying for continuing superintendent's
certificate shall provide documentation of one hundred eighty
days or full-time equivalent or more employment in the
respective role with an authorized employer—i.e., school dis-
trict, educational service district, state agency, college or uni-
versity, private school, or private school system—and at least
thirty days of such employment with the same employer.

(2) Principal.

(a) Residency.

(1) The candidate shall hold an approved master's degree.

(i1) The candidate shall have completed an approved pro-
gram for the preparation of principals.

(iii) The candidate shall have three years of documented
successful school-based experience in an instructional role
with students; provided, candidates who were enrolled in an
approved principal program prior to July 1, 2013, are not sub-
ject to the three-year minimum experience requirement.

(iv) The candidate shall hold or have held:

(A) A valid teacher's certificate, excluding certificates
issued under WAC 181-79A-231; or

(B) A valid education staff associate certificate, exclud-
ing certificates issued under WAC 181-79A-231.

(v) Persons whose teacher of educational staff associate
certificates were revoked, suspended or surrendered are not
eligible for principals certificates.

(b) Continuing.

(1) The candidate shall hold a valid initial principal's cer-
tificate, an approved master's degree and shall have com-
pleted at least fifteen quarter (ten semester) credit hours of
graduate course work offered by a college or university with
a state approved principal program or one hundred fifty clock
hours of study, which meet the state continuing education
clock hour criteria pursuant to chapter 181-85 WAC, or a
combination of credits and clock hours equivalent to the
above. Such study shall:

(A) Be based on the principal performance domains
included in WAC 181-78A-270 (2)(a) or (b);

(B) Be taken subsequent to the issuance of the initial
principal's certificate; and
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(C) Be determined in consultation with and approved by
the candidate's employer or the administrator of a state
approved principal preparation program.

(i1) Provided, That a candidate who held a valid initial
principal's certificate on August 31, 1998, may meet the aca-
demic requirement for the continuing certificate described in
WAC 181-79A-211 (2)(c)(i), if the candidate meets require-
ments for and applies for the continuing certificate by the
expiration date on that initial certificate.

(iii) The candidate must meet requirements for a princi-
pal's certificate pursuant to WAC 181-79A-150(4).

(iv) Candidates applying for the continuing principal's
certificate shall provide documentation of three contracted
school years of full-time employment as a principal or assis-
tant principal.

(c) Professional certificate.

(i) The candidate shall have completed an approved pro-
fessional certificate program by September 2018.

(i1) The candidate shall have documentation of three con-
tracted school years of employment as a principal or assistant
principal.

(3) Program administrator.

(a) Initial.

The candidate shall hold an approved master's degree
and have completed subsequent to the baccalaureate degree
at least twenty-four quarter credit hours (sixteen semester
credit hours) of graduate level course work in education.

(b) Residency certificate.

The candidate shall hold an approved master's degree
and have completed an approved program for the preparation
of program administrators.

(c) Continuing.

(i) The candidate shall hold a wvalid initial program
administrator's certificate, an approved master's degree and
have completed subsequent to the baccalaureate degree at
least thirty quarter credit hours (twenty semester credit hours)
of graduate level course work in education or shall hold a
doctorate in education.

(i1) Candidates applying for continuing program admin-
istrator's certificate shall provide documentation of one hun-
dred eighty days or full-time equivalent or more employment
in the respective role with an authorized employer—i.e.,
school district, educational service district, state agency, col-
lege or university, private school, or private school system—
and at least thirty days of such employment with the same
employer.

(d) Professional certificate.

The candidate shall have completed an approved profes-
sional certificate program by September 2018.
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