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Date Adopted: July 18, 2018.

Katherine I. Vasquez
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AMENDATORY SECTION (Amending WSR 15-20-054,
filed 9/30/15, effective 10/31/15)

WAC 388-106-0010 What definitions apply to this
chapter? "Ability to make self understood" means how
you ((make)) made yourself understood to those closest to
you in the last seven days before the assessment; ((express))
expressed or ((eommunieate)) communicated requests,
needs, opinions, urgent problems and social conversations,
whether in speech, writing, sign language, symbols, or a
combination of these including use of ((&)) an alternative
communication ((beard-erkeybeard)) method:

(a) Understood: You ((express)) expressed ideas clearly;

(b) Usually understood: You ((have)) had difficulty find-
ing the right words or finishing thoughts, resulting in delayed
responses, or you required some prompting to make self
understood;
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(c) Sometimes understood: You ((have)) had limited
ability, but ((are)) were able to express concrete requests
regarding at least basic needs (e.g. food, drink, sleep, toilet);

(d) Rarely/never understood: At best, understanding
((3s)) was limited to caregiver's interpretation of client spe-
cific sounds or body language (e.g. indicated presence of pain
or need to toilet);

(e) Child under three: Proficiency is not expected of a
child under three and a child under three would require assis-
tance with communication with or without a functional dis-
ability. Refer to the developmental milestones table in WAC
388-106-0130.

"Activities of daily living (ADL)" means the follow-
ing:

(a) Bathing: How you ((take)) took a full-body
bath/shower, sponge bath, and transferred in/out of tub/
shower.

(b) Bed mobility: How you moved to and from a lying
position((;-tarn)) turned side to side, and ((pesitien)) posi-
tioned your body while in bed, in a recliner, or other type of

furniture you slept in.

€&))) Dressing: How you put on, ((faster)) fastened, and
((take)) took off all items of clothing, including don-
ning/removing prosthesis, splints, either braces or orthotics,

or both.

((())) (d) Eating: How you ((eat)) ate and ((drink))
drank, regardless of skill. Eating includes any method of
receiving nutrition, e.g., by mouth, tube or through a vein.
Eating does not include any set up help you ((reeeive))
received, e.g. bringing food to you or cutting it up in smaller
pieces.

((®)) (e) Locomotion in room and immediate living
environment: How you ((meve)) moved between locations in
your room and immediate living environment. If you are in a
wheelchair, locomotion includes how self-sufficient you
((are)) were once in your wheelchair.

(((g))) (f) Locomotion outside ((ef—immediatetiving
envirenment-ineluding-outdeors)) room: How you ((meve))

moved to and ((return)) returned from your immediate living
environment, outdoors, and more distant areas. If you are liv-
ing in a contracted assisted living, enhanced services facility,
adult residential care, enhanced adult residential care,
enhanced adult residential care-specialized dementia care
facility or nursing facility (NF), this includes areas set aside
for dining, activities, etc. If you are living in your own home
or in an adult family home, locomotion outside immediate

Permanent



WSR 18-16-004

living environment including outdoors, includes how you
((meve)) moved to and ((retersn)) returned from a patio or
porch, backyard, to the mailbox, to see the next-door neigh-
bor, ((ete)) or when accessing your community.

(D)) (g) Walk in room, hallway and rest of immediate
living environment: How you ((walk)) walked between loca-
tions in your room and immediate living environment.

((®)) (h) Medication management: Describes the
amount of assistance, if any, required to receive prescription
medications, over the counter ((preparations)) medications,
or herbal supplements.

() (1) Toilet use: How you ((use-the—toiletroom))
eliminated or toileted, used a commode, bedpan, or urinal,
((transfer)) transferred on/off toilet, ((eleanse)) cleansed,
((changepad)) changed pads, ((manage)) managed ostomy or
catheter, and ((adjust)) adjusted clothes. Toilet use does not
include emptying a bedpan, commode, ostomy or catheter
bag. This type of set up assistance is considered under the
definition of support provided.

((9)) (1) Transfer: How you moved between surfaces,
((+e)) e.g., to/from bed, chair, wheelchair, standing position.
Transfer does not include how you ((meve)) moved to/from
the bath, toilet, or ((get)) got in/out of a vehicle.

((@)) (k) Personal hygiene: How you maintain personal
hygiene tasks, such as combing hair, brushing teeth, shaving,
applying makeup, washing/drying face, hands (including nail
care), and perineum ((€)), including menses care((})). Per-
sonal hygiene does not include hygiene in baths and showers.

""Age appropriate" proficiency in the identified task is
not expected of a child that age and a child that age would
require assistance with the task with or without a functional
disability. Refer to the developmental milestones table in
WAC 388-106-0130 for the specific ages.

"Aged person' means a person sixty-five years of age
or older.

"Agency provider'" means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to you in your own
home.

"Alternative benefit plan' means the scope of services
described in WAC 182-501-0060 available to persons eligi-
ble to receive health care coverage under the Washington
apple health modified adjusted gross income (MAGI)-based
adult coverage described in WAC 182-505-0250.

"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant's authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
must submit the request on a form prescribed by the depart-
ment.

"Assessment details" means a ((summary)) printed
record of information that the department entered into the
CARE assessment describing ((yeurneeds)) the assistance

you may need.

" Assessment or reassessment'' means an inventory and
evaluation of ((abilities)) strengths and ((reeds)) limitations
based on an in-person interview in your own home or ((yeut

place-ofresidenee)) another location that is convenient to
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you, using the department's comprehensive assessment
reporting evaluation (CARE) tool.

""Assistance available" means the amount of assistance
that will be available for a task if status is coded:

(a) Partially met due to availability of other informal
support; or

(b) Shared benefit. The department determines the
amount of the assistance available using one of four catego-
ries:

(i) Less than one-fourth of the time;

(i1) One-fourth to one-half of the time;

(iii)) Over one-half of the time to three-fourths of the
time; or

(iv) Over three-fourths but not all of the time.

"Assistance with body care" means you received or
need assistance with:

(a) Application of ointment or lotions;

(b) Trimming of toenails;

(c) Dry bandage changes; or

(d) Passive range of motion treatment.

(("

"

)

"Authorization" means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client's long-term care ser-
vices.

"Blind person" means a person determined blind as
described under WAC 182-500-0015 by the division of dis-
ability determination services of the medical assistance
administration.

"Body care" means how you perform with passive
range of motion, applications of dressings and ointments or
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lotions to the body, and pedicure to trim toenails and apply
lotion to feet. In adult family homes, enhanced services facil-
ities, contracted assisted living, enhanced adult residential
care, and enhanced adult residential care-specialized demen-

tia care facilities, dressing changes using clean technique and
topical ointments must be performed by a licensed nurse or

through nurse delegation in accordance with chapter 246-840
WAC. Body care excludes:
(a) Foot care if you are diabetic or have poor circulation;

or

(b) Changing bandages or dressings when sterile proce-

dures are required.

"Categorically needy" means the status of a person
who is eligible for medical care under Title XIX of the Social
Security Act. See WAC 182-512-0010 and chapter 182-513
WAC.

"Child" means an individual less than eighteen years of
age.

"Health action plan" means an individual plan, which
identifies health-related problems, interventions and goals.

"Client" means an applicant for service or a person cur-
rently receiving services from the department.

"Current" means a behavior occurred within seven
days of the CARE assessment date, including the day of the
assessment. Behaviors that the department designates as cur-
rent must include information about:

(a) Whether the behavior is easily altered or not easily
altered; and

(b) The frequency of the behavior.

"Decision making" means your ability (verbally or
nonverbally) to make, and actual performance in making,
everyday decisions about tasks ((ex)) of activities of daily liv-
ing in the last seven days before the assessment. The depart-

ment ((determines—-whether—you-were)) codes your ability to

make decisions as one of the following:
(a) Independent: Decisions about your daily routine were

consistent and organized; reflecting your lifestyle, choices,
culture, and values.

(b) (Medified-independeneef)) Difficulty in new situa-
tions: You had an organized daily routine, were able to make
decisions in familiar situations, but experienced some diffi-
culty in decision making when faced with new tasks or situa-
tions.

(¢) (Mederately-tmpaired/)) Poor decisions; unaware of
consequences: Your decisions were poor and you ((require))
required reminders, cues and supervision in planning, orga-
nizing and correcting daily routines. You attempted to make
decisions, although poorly.

(d) ((Severely-impaired/)) No or few decisions: Decision
making was severely impaired; you never/rarely made deci-
sions.

(e) Child under twelve: Proficiency in decision making is
not expected of a child under twelve and a child under twelve
would require assistance with decision making with or with-
out a functional disability. Refer to the developmental mile-
stones table in WAC 388-106-0130.

"Department' means the state department of social and
health services, aging and ((disability)) long-term support

administration, developmental disabilities administration, or
its designee.
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"Designee' means area agency on aging.

"Developmental milestones table" is a chart showing
the age range for which proficiency in the identified task is
not expected of a child and assistance with the task would be
required whether or not the child has a functional disability.

"Difficulty" means how difficult it is or would be for
you to perform an instrumental activity of daily living
(TADL). This is assessed as:

(a) No difficulty in performing the ((aetivity)) IADL;

(b) Some difficulty in performing the ((aetivity)) IADL
(e.g., you need some help, are very slow, or fatigue easily); or

(c) Great difficulty in performing the ((aetivity)) IJADL
(e.g., little or no involvement in the ((aetivity)) IJADL is pos-
sible).

"Disability" is described under WAC 182-500-0025.

"Disabling condition" means you have a medical con-
dition which prevents you from self performance of personal
care tasks without assistance.

"Estate recovery" means the department's process of
recouping the cost of medicaid and long-term care benefit
payments from the estate of the deceased client. See chapter
182-527 WAC.

"Home health agency' means a licensed:

(a) Agency or organization certified under medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
reimbursed through the use of the client's medical identifica-
tion card; or

(b) Home health agency, certified or not certified under
medicare, contracted and authorized to provide:

(i) Private duty nursing; or

(i) Skilled nursing services under an approved medicaid
waiver program.

"Income" means income as defined under WAC 182-
509-0001.

"Individual provider" under RCW 74.39A.240 means

a person ((employed-by-yenr)) contracted with the department
to provide personal care or respite services ((ia-yeureown
home—See- WAC388-71-0500-threugh388-71-05909)).

"Informal support" means:

(a) Assistance that will be provided without home and
community ((pregram)) based services funding. The person
providing the informal support must be age 18 or older.
Sources of informal support include but are not limited to:
family members, friends, housemates/roommates, neighbors,
school, childcare, after school activities, church, and commu-

nity programs. ((Exeeptfor-a-situationin-whichthe-ageofa
ehﬂd—eeshafed—beﬁeﬁkde%eimﬁes—s%&&ts—rﬁa—pefsefﬁs—w&ﬁ-

: ))

The department ((may)) w111 not cons1der ((’ehe—pefseﬂ—te—be—a
)) an

individual provider ((fer)) to be a source of informal support
unless the individual provider is also a family member or a

household member who had a relationship with the client((<))
that existed before the individual provider entered into a con-

tract with the department;

(b) Adult day health is ((eensidered)) coded in the
assessment as a source of informal support, regardless of
funding source;
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(c) Informal support does not include shared benefit or
age appropriate functioning.

"Institution" means medical facilities, nursing facili-
ties, and institutions for the intellectually disabled. It does not
include correctional institutions. See medical institutions in
WAC 182-500-0050.

"Instrumental activities of daily living (IADL)"
means routine activities performed around the home or in the
community in thirty days prior to the assessment and includes
the following:

(a) Meal preparation: How meals ((are)) were prepared
(e.g., planning meals, cooking, assembling ingredients, set-
ting out food, utensils, and cleaning up after meals). NOTE:
The department will not authorize this IADL to only plan
meals or clean up after meals. You must need assistance with
other tasks of meal preparation.

(b) Ordinary housework: How ordinary work around the
house ((is)) was performed (e.g., doing dishes, dusting, mak-
ing bed, cleaning the bathroom, tidying up, laundry).

(c) Essential shopping: How shopping ((is)) was com-
pleted to meet your health and nutritional needs (e.g., select-
ing items). Shopping is limited to brief, occasional trips in the
local area to shop for food, medical necessities and household
items required specifically for your health, maintenance or
well-being. This includes shopping with or for you.

(d) Wood supply: How wood ((is)) or pellets were sup-
plied (e.g., splitting, stacking, or carrying wood or pellets)
when you use wood, pellets, or a combination of both, as the
((sele)) only source of fuel for heating and/or cooking.

(e) Travel to medical services: How you ((travel)) trav-
eled by vehicle to a physician's office or clinic in the local
area to obtain medical diagnosis or treatment((-)). This travel
includes driving vehicle yourself((;)) or traveling as a passen-
ger in a car, bus, or taxi.

(f) Managing finances: How bills ((are)) were paid,
checkbook is balanced, household expenses are managed.
The department cannot pay for any assistance with managing
finances.

(g) Telephone use: How telephone calls ((are)) were
made or received on your behalf (with assistive devices such
as large numbers on telephone, amplification as needed).

"Long-term care services' means the services admin-
istered directly or through contract by the ((aging-and-disabil-
ity-serviees)) department and identified in WAC 388-106-
0015.

"MAGI" means modified adjusted gross income. It is a
methodology used to determine eligibility for Washington
apple health (medicaid), and is defined in WAC 182-500-
0070.

"Medicaid" is defined under WAC 182-500-0070.

"Medically necessary" is defined under WAC 182-
500-0070.

"Medically needy (MN)" means the status of a person
who is eligible for a federally matched medical program
under Title XIX of the Social Security Act, who, but for
income above the categorically needy level, would be eligible
as categorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"New Freedom consumer directed services
(NFCDS)" means a mix of services and supports to meet
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needs identified in your assessment and identified in a New
Freedom spending plan, within the limits of the individual
budget, that provide you with flexibility to plan, select, and
direct the purchase of goods and services to meet identified
needs. Participants have a meaningful leadership role in:

(a) The design, delivery and evaluation of services and
supports;

(b) Exercising control of decisions and resources, and
making their own decisions about health and well-being;

(¢) Determining how to meet their own needs;

(d) Determining how and by whom these needs should
be met; and

(e) Monitoring the quality of services received.

"New Freedom consumer directed services (NFCDS)
participant' means a participant who is an applicant for or
currently receiving services under the NFCDS waiver.

"New Freedom spending plan (NFSP)" means the
plan developed by you, as a New Freedom participant, within
the limits of an individual budget, that details your choices to
purchase specific NFCDS and provides required federal med-
icaid documentation.

"Own home" means your present or intended place of
residence:

(a) In a building that you rent and the rental is not contin-
gent upon the purchase of personal care services as defined in
this section;

(b) In a building that you own;

(c) In a relative's established residence; or

(d) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Past" means the behavior occurred from eight days to
five years of the assessment date. For behaviors indicated as
past, the department determines whether the behavior is
addressed with current interventions or whether no interven-
tions are in place.

"Personal aide" is defined in RCW 74.39.007.

"Personal care services" means physical or verbal
assistance with activities of daily living (ADL) and instru-
mental activities of daily living (IADL) due to your func-
tional limitations. Assistance is evaluated with the use of
assistive devices.

"Physician" is defined under WAC 182-500-0085.

"Plan of care' means assessment details and service
summary generated by CARE.

"Provider or provider of service' means an institution,
agency, or person:

(a) Having a signed department contract to provide long-
term care client services; and

(b) Qualified and eligible to receive department pay-
ment.

"Reasonable cost" means a cost for a service or item
that is consistent with the market standards for comparable
services or items.

"Representative" means a person who you have cho-
sen, or has been appointed by a court, whose primary duty is
to act on your behalf to direct your service budget to meet
your identified health, safety, and welfare needs.

"Residential facility" means a licensed adult family
home under department contract; a licensed enhanced ser-
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vices facility under department contract; or licensed assisted
living facility under department contract to provide assisted
living, adult residential care or enhanced adult residential
care.

"Self performance for ADLs" means what you actu-
ally did in the last seven days before ((the)) your assessment,
not what you might be capable of doing. Self-performance
for ADLs is based on ((the)) your level of performance that
occurred three or more times in the seven-day period. Scoring
of self-performance for ADLs does not include physical
assistance that occurred ((feswer)) less than three times in the
seven day look back period, or set-up help. Your self perfor-
mance level is scored as:

(a) Independent, if you received no help or oversight, or
if you needed help or oversight only once or twice;

(b) Supervision, if you received oversight (monitoring or
standby), encouragement, or cueing three or more times;

(c) Limited assistance, if you were highly involved in the
((eetivity)) ADL and received assistance that involved physi-
cal, nonweight bearing contact between you and your care-
giver, or guided maneuvering of limbs on three or more occa-
sions.

(d) Extensive assistance, if you performed part of the
((eetivity)) ADL, but on three or more occasions, you needed
weight bearing support or you received full performance of a
subtask of the ((aetivity)) ADL, but not all, of the ((aetivity))
ADL.

(e) Total dependence, if you received full caregiver per-
formance ((ef)) every time the ((aetivity)) ADL and all sub-
tasks are completed during the entire seven-day period from
others. Total dependence means complete nonparticipation
by you in all aspects of the ADL; or

() ((Aetivity)) ADL did not occur, if you or others did
not perform an ADL over the last seven days before your
assessment. The ((aetivity)) ADL may not have occurred
because:

(i) You were not able (e.g., walking, if paralyzed);

(i1) No provider was available to assist; or

(ii1) You declined assistance with the task.
'

'Self-administration of medication' means your abil-

ity to manage your prescribed and over the counter medica-
tions. Your level of ability is coded for the highest level of

need and scored as:

(a) Independent, if you remember to take medications as
prescribed and manage your medications without assistance.

(b) Assistance required, if you need assistance from a
nonlicensed provider to facilitate your self-administration of
a prescribed, over the counter, or herbal medication, as
defined in chapter 246-888 WAC. Assistance required
includes reminding or coaching you, handing you the medi-
cation container, opening the container, using an enabler to
assist you in getting the medication into your mouth, alter-

ation of a medication for self-administration, and placing the
medication in your hand. This does not include assistance
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tance/administration as prescribed by your medical profes-
sional.

(d) Must be administered, if you must have prescription

or over the counter medications placed in your mouth or
applied or instilled to your skin or mucus membrane. Admin-
istration must either be performed by a licensed professional
or delegated by a registered nurse to a qualified caregiver (per

chapter 246-840 WAC). Administration may also be per-

formed by a family member or unpaid caregiver in in-home
settings or in residential settings if facility licensing regula-

tions allow. Intravenous or injectable medications may never
be delegated except for insulin injections.

"Self-performance for bathing" means what you actu-
ally did in the last seven days before your assessment, not
what you might be capable of doing or how well you per-
formed the ADL of bathing. Self-performance for bathing is
based on your level of performance that occurred on at least
one or more occasions in the seven-day period. Scoring of
self-performance for bathing does not include physical assis-
tance that did not occur in the seven day look back period, or
set-up help. Your self performance level is scored as:

(a) Independent, if you received no help or oversight to
complete the ADL of bathing.

(b) Supervision, if in order to bathe you received over-
sight (monitoring or standby), encouragement, or cueing.

(c) Physical help transfer only, if in order to bathe you
had help to transfer only.

(d) Physical help, if in order to bathe you had hands on

assistance with bathing, but you did not receive full caregiver
performance of the ADL of bathing.

(e) Total dependence, if in order to bathe you received
full caregiver performance of the ADL of bathing every time.
Total dependence means complete physical nonparticipation
by you in all aspects of bathing; or the ADL:

(f) Did not occur, if you or others did not perform the
ADL of bathing over the last seven days before your assess-
ment. The ADL of bathing may not have occurred because:

(i) You were not able (e.g., you may be paralyzed);

(>i1) No provider was available to assist; or

(>iii) You declined because you chose not to perform the
ADL.

"Self performance for IADLs" means what you actu-
ally did in the last thirty days before the assessment, not what
you might be capable of doing or how well you performed the
ADL. Scoring is based on the level of performance that
occurred at least one time in the thirty-day period. Your self
performance is scored as:

(a) Independent, if you received no help, set-up help, or
supervision;

(b) ((Set-up helparrangements only))

other-times)) you received any help (()
with the task, including cueing or monitoring in the last thirty
days;

Assistance, if ((ent

with intravenous or injectable medications. You must be
aware that you are taking medications.
(¢) Self-directed medication assistance/administration, if

you are an adult with a functional disability who is capable of

() ((Eimited)) Total assistance, if ((en-seme-oceasions))

you ((d . . .
i i )) are a child and
needed the ADL fully performed by others and you are func-

and who chooses to self-direct your medication assis-

tioning outside of typical developmental milestones; or

[51]
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ADL did not occur, if you or others did not perform the ADL
in the last thirty days before the assessment.

"Service summary" is CARE information which
includes: Contacts (e.g. emergency contact), services the cli-
ent is eligible for, number of hours or residential rates, per-
sonal care ((needs)) tasks, the list of formal and informal pro-
viders and what tasks they will provide, a provider schedule,
((referral-needs/)) identified referrals/information, and dates
and agreement to the outlined services.

"Shared benefit" means:

(a) A client and their paid caregiver both share in the
benefit of an IADL task being performed; or

(b) Two or more clients in a multi((-))client household
benefit from the same IADL task(s) being performed.

"SSI-related" is defined under WAC 182-512-0050.

"Status" means the level of assistance:

(a) That will be provided by informal supports; or

(b) That will be provided by a care provider who may
share in the benefit of an IADL task being performed for a
client or for two or more clients in a multi((-))client house-
hold; or

(¢) That will be provided to a child primarily due to his
or her age.

The department determines the status of each ADL or
IADL and codes the status as follows:

(a) Met, which means the ADL or IADL will be fully
provided by an informal support;

(b) Unmet, which means an informal support will not be
available to provide assistance with the identified ADL or
IADL;

(c) Partially met, which means an informal support will
be available to provide some assistance, but not all, with the
identified ADL or IADL;

(d) Shared benefit, which means:

(1) A client and their paid caregiver will both share in the
benefit of an IADL task being performed; or

(ii)) Two or more clients in a multi((-))client household
will benefit from the same IADL task(s) being performed.

(e) Age appropriate or child under (age), means profi-
ciency in the identified task is not expected of a child that age
and a child that age would require assistance with the task
with or without a functional disability. The department pre-
sumes children have a responsible adult(s) in their life to pro-
vide assistance with personal care tasks. Refer to the develop-
mental milestones table in WAC 388-106-0130; or

(f) Client declines, which means you will not want assis-
tance with the task.

"Supplemental security income (SSI)" means the fed-
eral program as described under WAC 182-500-0100.

"Support provided" means the highest level of support
provided (to you) by others in the last seven days before the
assessment, even if that level of support occurred only once.
The department determines support provided as follows:
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(a) No set-up or physical help provided by others;

(b) Set-up help only provided, which is the type of help
characterized by providing you with articles, devices, or
preparation necessary for greater independence in perfor-
mance of the ((aetivity)) ADL. (For example, set-up help
includes but is not limited to giving or holding out an item or
cutting up prepared food);

(¢) One-person physical assist provided,;

(d) Two- or more person physical assist provided; or

() ((Aetivity)) ADL did not occur during entire seven-
day period.

'

'Task" means a component of an activity of daily liv-
ing. Several tasks may be associated to a single activity of
daily living.

"You/your" means the client.
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PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Division of Consumer Services)
[Filed July 24, 2018, 10:09 a.m., effective September 1, 2018]

Effective Date of Rule: September 1, 2018.

Purpose: The rules must be amended to clarify the roles
of parties investing in, owning, and servicing residential
mortgage loans. The rules will provide additional detail to
industry to help them comply with the law. Technical
changes are also being made.

Citation of Rules Affected by this Order: New WAC
208-620-441, 208-620-553, 208-620-585, 208-620-905, 208-
620-920, 208-620-930 and 208-620-935; and amending
WAC 208-620-010, 208-620-011, 208-620-104, 208-620-
231, 208-620-251, 208-620-260, 208-620-440, 208-620-490,
208-620-499, 208-620-520, 208-620-530, 208-620-550, 208-
620-551, 208-620-567, and 208-620-900.

Statutory Authority for Adoption: RCW 43.320.040,
31.04.165. Proposed in compliance with OFM Guidance 3.a.
dated October 12, 2011.

Adopted under notice filed as WSR 18-11-104 on May
21,2018.

Changes Other than Editing from Proposed to Adopted
Version: 1. WAC 208-620-440, this section was reorganized
by type of activity conducted under the act and as set forth in
WAC 208-620-441 below.

2. WAC 208-620-441, this new section contains the res-
idential mortgage loan servicing language as moved from
WAC 208-620-440. It includes the millage amount for ser-
vicing and divides the assessment activities assessed for
reverse mortgages under origination and servicing, as appli-
cable.

3. WAC 208-620-490 (2)(k), the requirement to notify
the department of termination from the government spon-
sored entity (GSE) within ten days was moved to WAC 208-
620-490 (3)(e) to extend the time frame to twenty days. In
addition, the other portion relating to notification of breach of
contract, waiver, or nonperformance from GSE was moved to
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WAC 208-620-490 (4)(a) to only require notice if the issue
remains unresolved for more than ninety days.

4. WAC 208-620-520(5), the requirement for a compli-
ance management system was moved to new WAC 208-620-
585.

5. WAC 208-620-585, WAC 208-620-940 was relocated
to this section.

6. WAC 208-620-920, the requirement to respond to the
borrower within fifteen business days was extended to thirty
business days.

7. WAC 208-620-940, the section was moved to WAC
208-620-585.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 7, Amended 16, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 7, Amended 16, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 24, 2018.

Charles Clark, Director
Division of Consumer Services

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-010 Definitions. The definitions set
forth in this section apply throughout this chapter unless the
context clearly requires a different meaning.

"Act" means the Consumer Loan Act, chapter 31.04
RCW.

"Advertise, advertising, and advertising material" means
any form of sales or promotional materials used in connec-
tion with the business. Advertising material includes, but is
not limited to, newspapers, magazines, leaflets, flyers, direct
mail, indoor or outdoor signs or displays, point-of-sale litera-
ture or educational materials, other printed materials; radio,
television, public address system, or other audio broadcasts;
internet pages, social media, instant messages, or electronic
bulletin boards.

"Affiliate" means any person who controls, is controlled
by, or is under common control with another.

"Annual percentage rate" has the same meaning as
defined in Regulation Z, 12 C.F.R. Part 1026, implementing
the Truth in Lending Act.

"Application" means the submission of a borrower's
financial information in anticipation of a credit decision relat-
ing to a residential mortgage loan, which includes the bor-
rower's name, monthly income, Social Security number to
obtain a credit report, the property address, an estimate of the
value of the property, and the mortgage loan amount sought.
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An application may be submitted in writing or electronically
and includes a written record of an oral application. If the
submission does not state or identify a specific property, the
submission is an application for a prequalification and not an
application for a residential mortgage loan under this part.
The subsequent addition of an identified property to the sub-
mission converts the submission to an application for a resi-
dential mortgage loan.

"Bank Secrecy Act" means the Bank Secrecy Act (BSA),
31 U.S.C. 1051 et seq. and 31 C.F.R. Part 103.

"Bond substitute" means unimpaired capital, surplus and
qualified long-term subordinated debt.

"Borrower." See WAC 208-620-011.

"Business day" means Monday through Friday exclud-
ing federally recognized bank holidays.

"Commercial context" or "commercial purpose" means
actions taken for the purpose of obtaining anything of value
for oneself, or for an entity or individual for which the indi-
vidual acts, rather than exclusively for public, charitable, or
family purposes.

"Common ownership" exists if an entity or entities pos-
sess an ownership or equity interest of five percent or more in
another entity.

"Creditor" has the same meaning as in the Truth in Lend-
ing Act, 15 U.S.C. 1602(f) and Regulation Z, 12 C.F.R. Part
1026.

"Department" means the department of financial institu-
tions.

"Depository institution" has the same meaning as in sec-
tion 3 of the Federal Deposit Insurance Act on the effective
date of this section, and includes credit unions.

"Depository Institutions Deregulatory and Monetary
Control Act" means the Depository Institutions Deregulatory
and Monetary Control Act of 1980 (DIDMCA), 12 U.S.C.
Sec. 1735f-7a.

"Director" means the director of the department of finan-
cial institutions or his or her designated representative.

"Dwelling" means the same as in Regulation Z imple-
menting the Truth in Lending Act which is a residential struc-
ture that contains one to four units, whether or not that struc-
ture is attached to real property. The term includes an individ-
ual condominium unit, cooperative unit, mobile or
manufactured home, and trailer, if it is used as a residence.
See 12 C.F.R. Sec. 1026.2.

"Equal Credit Opportunity Act" means the Equal Credit
Opportunity Act (ECOA), 15 U.S.C. Sec. 1691 and Regula-
tion B, 12 C.F.R. Part 1002.

"Fair Credit Reporting Act" means the Fair Credit
Reporting Act (FCRA), 15 U.S.C. Sec. 1681 et seq.

"Fair Debt Collection Practices Act" means the Fair Debt
Collection Practices Act, 15 U.S.C. Sec. 1692, 12 C.F.R. Part
1006.

"Federal banking agencies" means the Board of Gover-
nors of the Federal Reserve System, Comptroller of the Cur-
rency, National Credit Union Administration, Federal
Deposit Insurance Corporation, and Consumer Financial Pro-
tection Bureau.

"Federal Trade Commission Act" means the Federal
Trade Commission Act, 15 U.S.C. Sec. 45(a).
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"Filing" means filing, recording, releasing or reconvey-
ing mortgages, deeds of trust, security agreements or other
documents, or transferring certificates of title to vehicles.

"Gramm-Leach-Bliley Act (GLBA)" means the Finan-
cial Modernization Act of 1999, 15 U.S.C. Sec. 6801-6809,
and the GLBA-mandated Federal Trade Commission (FTC)
privacy rules, at 16 C.F.R. Parts 313-314.

"Home Mortgage Disclosure Act" means the Home
Mortgage Disclosure Act (HMDA), 12 U.S.C. Secs. 2801
through 2810 and 12 C.F.R. Part 1003 (formerly Part 203).

"Immediate family member" means a spouse, child, sib-
ling, parent, grandparent, or grandchild. This includes step-
parents, stepchildren, stepsiblings, and adoptive relation-
ships.

"Individual servicing a mortgage loan." ((means-a-persen

the-deseribed-activities:)) See WAC 208-620-011(2).

"Insurance" means life insurance, disability insurance,
property insurance, insurance covering involuntary unem-
ployment and such other insurance as may be authorized by
the insurance commissioner in accordance with Title 48
RCW.

"Lender" means any person that extends money to a bor-
rower with the expectation of being repaid.

"License" means a license issued under the authority of
this chapter with respect to a single place of business.

"License number" means your NMLS unique identifier
displayed as prescribed by the director. Some examples of the
way you may display your license number are: NMLS ID
12345, NMLS 12345, NMLS #12345, MB-12345, or MLO-
12345.

"Licensee" means a person who holds one or more cur-
rent licenses.

"Live check" means a loan solicited through the mail in
the form of a check, which, when endorsed by the payee,
binds the payee to the terms of the loan agreement contained
on the check.

"Loan" means a sum of money lent at interest or for a fee
or other charges and includes both open-end and closed-end
transactions.

"Loan originator" means the same as mortgage loan orig-
inator.

"Loan processor." See WAC 208-620-011.

"Long-term subordinated debt" means for the purposes
required in RCW 31.04.045 outstanding promissory notes or
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other evidence of debt with initial maturity of at least seven
years and remaining maturity of at least two years.

"Making a loan" means advancing, offering to advance,
or making a commitment to advance funds for a loan.

"Material litigation" means proceedings that differ from
the ordinary routine litigation incidental to the business. Liti-
gation is ordinary routine litigation if it ordinarily results
from the business and does not deviate from the normal busi-
ness litigation. Litigation involving five percent of the
licensee's assets or litigation involving the government would
constitute material litigation.

"Mortgage broker" means the same as in RCW 19.146.-
010. A licensee or person subject to this chapter cannot
receive compensation as both a consumer loan licensee mak-
ing the loan and as a mortgage broker in the same transaction.

"Mortgage loan originator" or "loan originator" means
an individual who for direct or indirect compensation or gain
or in the expectation of direct or indirect compensation or
gain (1) takes a residential mortgage loan application; or (2)
offers or negotiates terms of a residential mortgage loan,
including short sale transactions. An individual "offers or
negotiates terms of a residential mortgage loan" if the indi-
vidual:

(a) Presents for consideration by a borrower or prospec-
tive borrower particular residential mortgage loan terms; or

(b) Communicates directly or indirectly with a borrower,
or prospective borrower for the purpose of reaching a mutual
understanding about prospective residential mortgage loan
terms.

Mortgage loan originator also includes an individual
who for compensation or gain performs residential mortgage
loan modification services or holds himself or herself out as
being able to perform residential mortgage loan modification
services.

Mortgage loan originator also includes an individual
who holds himself or herself out as being able to perform any
of the activities described in this definition. For purposes of
this definition, a person "holds themselves out" by advertis-
ing or otherwise informing the public that the person engages
in any of the activities of a loan originator, including the use
of business cards, stationery, brochures, rate lists or other
promotional items.

Mortgage loan originator does not include any individual
who performs purely administrative or clerical tasks and does
not include a person or entity solely involved in extensions of
credit relating to timeshare plans, as that term is defined in
section 101(53D) of Title 11, United States Code.

For the purposes of this definition, administrative or
clerical tasks means the receipt, collection, and distribution
of information common for the processing of a loan in the
mortgage industry and communication with a consumer to
obtain information necessary for the processing of a residen-
tial mortgage loan. An individual who holds himself or her-
self out to the public as able to obtain a loan is not performing
administrative or clerical tasks.

Mortgage loan originator does not include a person or
entity that only performs real estate brokerage activities and
is licensed or registered in accordance with applicable state
law to conduct those activities, unless the person or entity is
compensated by a lender, a mortgage broker, or other mort-
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gage loan originator or by any agent of such a lender, mort-
gage broker, or other mortgage loan originator. See the defi-
nition of real estate brokerage activity in this subsection.

This definition does not apply to employees of a housing
counseling agency approved by the United States department
of Housing and Urban Development unless the employees of
a housing counseling agency are required under federal law
to be individually licensed as mortgage loan originators.

"NMLS" means the Nationwide Multistate Licensing
System and Registry, Nationwide Mortgage Licensing Sys-
tem, NMLSR, or such other name or acronym as may be
assigned to the multistate system developed by the Confer-
ence of State Bank Supervisors and the American Associa-
tion of Residential Mortgage Regulators and owned and
operated by the state regulatory registry, LLC, or any succes-
sor or affiliated entity, for the licensing and registration of
persons in the mortgage and other financial services indus-
tries.

"Out-of-state licensee" means a licensee that does not
maintain a physical presence within the state, or a licensee
that maintains headquarters or books and records outside
Washington.

"Person" includes individuals, partnerships, associa-
tions, trusts, corporations, and all other legal entities.

"Principal" means either (1) any person who controls,
directly or indirectly through one or more intermediaries, a
ten percent or greater interest in a partnership, company,
association or corporation; or (2) the owner of a sole propri-
etorship.

"Principal amount" means the loan amount advanced to
or for the direct benefit of the borrower.

"Principal balance" means the principal amount plus any
allowable origination fee.

"RCW" means the Revised Code of Washington.

"Real estate brokerage activity" means any activity that
involves offering or providing real estate brokerage services
to the public, including (1) acting as a real estate agent or real
estate broker for a buyer, seller, lessor, or lessee of real prop-
erty; (2) bringing together parties interested in the sale, pur-
chase, lease, rental, or exchange of real property; (3) negoti-
ating, on behalf of any party, any portion of a contract relat-
ing to the sale, purchase, lease, rental, or exchange of real
property, other than in connection with providing financing
with respect to such a transaction; (4) engaging in any activ-
ity for which a person engaged in the activity is required to be
registered or licensed as a real estate agent or real estate bro-
ker under any applicable law; and (5) offering to engage in
any activity, or act in any capacity, described in (1) through
(4) of this definition.

"Real Estate Settlement Procedures Act" means the Real
Estate Settlement Procedures Act (RESPA), 12 U.S.C. Secs.
2601 et seq., and Regulation X, 12 C.F.R. Part 1024.

"Records" mean books, accounts, papers, records and
files, no matter in what format they are kept, which are used
in conducting business under the act.

"Referring a delinquent loan to foreclosure" means tak-
ing any step in furtherance of foreclosure. Examples include,
but are not limited to: Sending a referral to a foreclosure
trustee or attorney inside or outside of the servicing entity
requesting they begin the foreclosure process; making a
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record in written or electronic form that flags, comments,
blocks, suspends or in any way indicates in the electronic
record of a mortgage loan that foreclosure has begun; any
such marking of an electronic record that impairs the record
in a way that payments will not be applied or will be routed
into a suspense account.

"Registered mortgage loan originator" means any indi-
vidual who (1) meets the definition of mortgage loan origina-
tor and is an employee of: A depository institution, a subsid-
iary that is owned and controlled by a depository institution
and regulated by a federal banking agency, or an institution
regulated by the farm credit administration; and (2) is regis-
tered with, and maintains a unique identifier through, the
nationwide mortgage licensing system.

"Residential mortgage loan" means any loan primarily
for personal, family, or household use that is secured by a
mortgage, deed of trust, or other consensual security interest
on a dwelling, as defined in the Truth in Lending Act, or res-
idential real estate upon which is constructed or intended to
be constructed a dwelling.

"Residential mortgage loan modification" means a
change in one or more of a residential mortgage loan's terms
or conditions. Changes to a residential mortgage loan's terms
or conditions include, but are not limited to, forbearances;
repayment plans; changes in interest rates, loan terms
(length), or loan types; capitalizations of arrearages; or prin-
cipal reductions.

"Residential mortgage loan modification services." See
WAC 208-620-011.

"S.A.F.E. Act" means the Secure and Fair Enforcement
for Mortgage Licensing Act of 2008, Title V of the Housing
and Economic Recovery Act of 2008 ("HERA"), Public Law
No. 110-289, effective July 30, 2008; and Regulation G, 12
C.F.R. Part 1007; and Regulation H, 12 C.F.R. Part 1008.

"Senior officer" means an officer of a consumer loan
company at the vice president level or above.

"Service or servicing a loan." See WAC 208-620-011.

"Simple interest method." See WAC 208-620-011.

"State" means the state of Washington.

"Subsidiary" means a person that is controlled by
another.

"Table funding" means a settlement at which a mortgage
loan is funded by a contemporaneous advance of loan funds
and an assignment of the loan to the person advancing the
funds.

"Telemarketing and Consumer Fraud and Abuse Act"
means the Telemarketing and Consumer Fraud and Abuse
Act, 15 U.S.C. Sec. 6101 to 6108.

"Telemarketing Sales Rule" means the rules promul-
gated in 16 C.F.R. Part 310.

"Third-party residential mortgage loan modification ser-
vices" means residential mortgage loan modification services
offered or performed by any person other than the owner or
servicer of the loan.

"Third-party service provider" means any person other
than the licensee who provides goods or services to the
licensee in connection with the preparation of the borrower's
loan and includes, but is not limited to, credit reporting agen-
cies, title companies, appraisers, structural and pest inspec-
tors, or escrow companies.
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"Truth in Lending Act" means the Truth in Lending Act
(TILA), 15 U.S.C. Secs. 1601 et seq., and Regulation Z, 12
C.F.R. Part 1026.

"Unique identifier" means a number or other identifier
assigned by protocols established by the NMLS.

"Underwriter." See WAC 208-620-011.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-011 How does the department inter-
pret certain definitions in RCW 31.04.015? (1) "Bor-
rower" means an individual who consults with or retains a
licensee or person subject to this chapter in an effort to obtain
or seek information about obtaining a loan or a residential
mortgage loan modification, regardless of whether the indi-
vidual actually obtains a loan or residential mortgage loan
modification.

(2) "Individual servicing a residential mortgage
loan" means a person who on behalf of a lender or servicer
licensed or exempt from licensing in this state: Collects or
attempts to collect payments on existing obligations due and
owing to the licensed or exempt lender or servicer, including
payments of principal, interest, escrow amounts, and other
amounts due; works with borrowers to collect data and make
decisions necessary to modify either temporarily or perma-
nently terms of the obligations; or otherwise finalizes collec-
tion through the foreclosure process. For the purpose of this
definition "on behalf of a lender or servicer" means that the
individual person is employed by the lender or servicer and
does not receive any compensation or gain directly or indi-
rectly from borrowers for performing the described activities.

(3) "Loan processor" or "underwriter'" means an
individual who performs clerical or support duties as an
employee (not as an independent contractor) of a person
licensed or exempt from licensing and at the direction of and
subject to the supervision and instruction of an individual
licensed, or exempt from licensing, under this chapter. A res-
idential mortgage loan processor or underwriter engaged as
an independent contractor by a licensee must hold a mortgage
loan originator license.

(4) "Residential mortgage loan modification ser-
vices' means activities conducted for compensation or gain
by persons not engaged in servicing the borrower's existing
residential mortgage loan. The activities may include negoti-
ating, attempting to negotiate, arranging, attempting to
arrange, or otherwise offering to perform residential mort-
gage loan modification services. The activities may also
include the collection of data for submission to another per-
son performing mortgage loan modification services or to a
residential mortgage loan servicer.

(5) "Service' or "servicing a loan' means, with respect
to residential mortgage loans, the following:

(a) Regulated activities.

(i) Collecting or attempting to collect payments on exist-
ing obligations due and owing to the lender or investor,
including payments of principal, interest, escrow amounts,
and other amounts due;

((®))) (i) Collecting fees due to the servicer for the ser-
vicing activities;
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((fey)) (iii) Working with the borrower to collect data and
make decisions necessary to modify certain terms of those
obligations either temporarily or permanently; or

((6))) (iv) Otherwise finalizing collection through the
foreclosure process.

(b) Regulated persons.

(1) "Servicer." Persons directly engaged in servicing.

(i) "Master servicer." Persons responsible for ongoing
servicing administration either by directly servicing or
through servicing agreements with licensed or exempt sub-
servicers. Except that the director may issue a license waiver
to a master servicer servicing or administrating the servicing
of fewer than twenty-five loans.

(iii) "Subservicer." Persons directly servicing pursuant to
a servicing agreement with a master servicer.

(c) Persons not regulated.

(1) "Investor." Persons holding securities or other types
of instruments backed by pools of residential mortgage loans.
Investors are not servicers, master servicers, or subservicers.

(ii) "Note buyers." Persons who purchase mortgage
loans without servicing rights and who are not servicers, mas-
ter servicers, or subservicers.

(6) "Simple interest method" means the method of
computing interest payable on a loan by applying the rate of
interest specified in the note or its periodic equivalent to the
unpaid balance of the principal amount outstanding for the
time outstanding. Interest may not be compounded or payable
in advance.

(a) Each payment must be applied as directed in the loan
documents. No more than forty-five days of prepaid interest
may be collected at the time of the loan closing.

(b) The prohibition on compounding interest does not
apply to reverse mortgage loans made in compliance with the
Washington State Reverse Mortgage Act within this chapter.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-104 Who is exempt from licensing as a
consumer loan company? (1) See RCW 31.04.025 (2)(a),
(b), (d), (g) through (i), and (k) through (m).

(2) Under RCW 31.04.025 (2)(c), entities conducting
transactions under chapter 63.14 RCW (Retail installment
sales of goods and services); however, the entity is not
exempt if the transactions are an extension of credit to pur-
chase merchandise certificates, coupons, open or closed loop
stored value, or any other item issued and redeemable by a
retail seller other than the entity extending the credit.

(3) Under RCW 31.04.025 (2)(e), any person making a
loan primarily for business, commercial, or agricultural pur-
poses unless the loan is secured by a lien on the borrower's
primary dwelling.

(4) Under RCW 31.04.025 (2)(f), a person selling prop-
erty they own, that does not contain a dwelling, when the
property serves as security for the financing. The exemption
is not available to individuals subject to the federal S.A.F.E.
Act or any person in the business of constructing or acting as
a contractor for the construction of residential dwellings. See
also WAC 208-620-232.
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(5) Under RCW 31.04.025 (2)(j), a nonprofit housing
organization seeking exemption must meet the following
standards:

(a) Has the status of a tax-exempt organization under
Section 501 (c)(3) of the Internal Revenue Code of 1986;

(b) Promotes affordable housing or provides home own-
ership education, or similar services;

(c) Conducts its activities in a manner that serves public
or charitable purposes, rather than commercial purposes;

(d) Receives funding and revenue and charges fees in a
manner that does not incentivize it or its employees to act
other than in the best interests of its clients;

(e) Compensates its employees in a manner that does not
incentivize employees to act other than in the best interests of
its clients;

(f) Provides or identifies for the borrower residential
mortgage loans with terms favorable to the borrower and
comparable to mortgage loans and housing assistance pro-
vided under government housing assistance programs; and

(g) Meets other standards as prescribed by the director.

(6) Under RCW 31.04.025(3), individuals who make
loans or extend credit, secured or unsecured, to immediate
family members.

(7) Under RCW 31.04.025(3), individuals who extend
credit on the sale of their primary dwelling.

(8) Investors. See WAC 208-620-011(5).

(9) Note buyers. See WAC 208-620-011(5).

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-231 Who must have a consumer loan
license to service residential mortgage loans secured by
Washington residential real estate or obligating Washing-
ton residents? (1) Persons servicing loans they originated.

(2) Persons servicing loans purchased post closing.

(3) Persons servicing loans owned by other persons.

(4) ((Fou—must—comply—with—the—annual—assessment
Tot See W ;3255 20446 gag g

(5))) See also WAC 208-620-011(5) and 208-620-104.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-251 Are there any additional require-
ments for out-of-state licensees? (1) All locations must be
licensed. Any person that conducts business under the act
with Washington residents or Washington residential real
estate must obtain a license for all locations from which such
business is conducted, including out-of-state locations, with
the exception of those office locations providing only under-
writing and back office services under WAC 208-620-310.
The main office (headquarters), wherever located, must be
licensed.

(2) Keeping records out-of-state. ((The—directermmay

and-pay-the-hourlyrate plus—travel-costs pursuant-to- WAL
208-620-590:)) You must keep your books and records loca-
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tion information updated in the NMLS and provide the direc-
tor with access to the books and records.

(3) Service on out-of-state licensee. An out-of-state
licensee's registered agent in Washington is the licensee's
agent for service of process, notice, or demand.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-260 If I am licensed under the Con-
sumer Loan Act, can I broker residential mortgage loans
in the state of Washington? Yes. You may broker residen-
tial mortgage loans under the Consumer Loan Act. Brokered
loans are subject to the annual assessment. See WAC ((268-
620-440)) 208-620-441.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-440 How do I calculate ((m¥)) the
annual assessment for my nonmortgage activity in Wash-
ington? (1)((f2))) Calculation of the annual assessment for
loans made, brokered or purchased. The annual assess-
ment is based on the "adjusted total loan value" as defined in
subsection (2) of this section. The amount of the annual
assessment is determined by multiplying the adjusted total
loan value of the loans in the year being assessed by
.000180271.

((tb)-Calenlation—of-the-annual-assessmentfor—resi-
Jential \ reed—T] 1 41

netexeeed-onehundred-theusand-delars:))

(2) All loans counted in assessment calculation. The
"adjusted total loan value" is the sum of:

(a) The principal loan balance on Washington loans in
your loan portfolio on December 31 of the prior year; plus

(b) The total principal loan amount of all Washington
loans you made((;-brekered;-orpurehased)) during the assess-
ment year.

() Reverse-mortgages- Eachreporting-yearyou-wil
reportand-be-assessed-on:

ey TFhe-deHarameunt-efadvancesmaderand

' )

NEW SECTION

WAC 208-620-441 How do I calculate the annual
assessment for my residential mortgage activity in Wash-
ington? (1)(a) Calculation of the annual assessment for
loans made, brokered or purchased. The annual assess-
ment is based on the "adjusted total loan value" as defined in
subsection (2) of this section. The amount of the annual
assessment is determined by multiplying the adjusted total
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loan value of the loans in the year being assessed by
.000180271.

(b) Calculation of the annual assessment for residen-
tial mortgage loans serviced. Master servicers must report
their MSR volume but will not be assessed for residential
mortgage loan servicing conducted by a subservicer licensed
under this chapter pursuant to a servicing agreement. Each
licensee will pay an amount based on the total annual volume
of Washington residential mortgage loans serviced during the
reporting year minus the adjusted total loan value of the loans
in the year being assessed, multiplied by .00000746624. The
minimum amount assessed will be five hundred dollars and
the maximum amount assessed to any licensee will not
exceed one hundred thousand dollars.

(2) All loans counted in assessment calculation. The
"adjusted total loan value" is the sum of:

(a) The principal loan balance on Washington loans in
your loan portfolio on December 3 1st of the prior year; plus

(b) The total principal loan amount of all Washington
loans you made, brokered, or purchased during the assess-
ment year.

(3) Reverse mortgages. Each reporting year, you will
report and be assessed on:

(a)(i) The dollar amount of advances made at origina-
tion: You will be assessed pursuant to the formula in subsec-
tion (1)(a) of this section.

(i1) The dollar amount of advances made during servic-
ing: You will be assessed at the millage identified in subsec-
tion (1)(b) of this section; and

(b) The dollar amount of accrued interest: You will be
assessed at the millage identified in subsection (1)(b) of this
section.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-490 What are my reporting responsi-
bilities when something of significance happens to my
business? (1) Prior notification required. You must amend
your NMLS record at least ten days prior to a change of your:

(a) Principal place of business or any of branch offices;

(b) Name or legal status (e.g., from sole proprietor to
corporation, etc.);

(¢) Name and mailing address of your registered agent if
you are located outside the state;

(d) Legal or trade name; or

(e) Ownership control of ten percent or more; or

() A closure or surrender of the license. See WAC 208-
620-499.

(2) Post notification within ten days. You must amend
your NMLS record within ten days after an occurrence of any
of the following:

(a) A change in mailing address, telephone number, fax
number, or email address;

(b) A cancellation or expiration of your Washington state
business license;

(¢) A change in standing with the state of Washington
secretary of state, including the resignation or change of the
registered agent;
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(d) Failure to maintain the appropriate unimpaired capi-
tal under WAC 208-620-340. See WAC 208-620-360;

(e) Receipt of notification of cancellation of your surety
bond;

() Termination of sponsorship of loan originator;

(g) Receipt of notification of a claim against your bond;

(h) A change in primary company contact ((e£)), primary
consumer complaint contact, location of your books and
records; ((ex))

(i) A change in your response to a disclosure question
within NMLS. You must upload the document that is the
basis for your changed response; or

(J) Your capital falling below the required government
sponsored entity (GSE) minimum capital requirements, if
applicable.

(3) Post notification within twenty days. You must
amend your NMLS record within twenty days after the
occurrence of any of the following developments:

(a) Receipt of notification of license revocation proce-
dures against your license in any state;

(b) The filing of a felony indictment or information
related to lending or brokering activities against you or any
officer, board director, or principal or an indictment or infor-
mation involving dishonesty against you or any officer, board
director, or principal;

(c) Conviction of you or any officer, director, or princi-
pal for a felony, or a gross misdemeanor involving lending,
brokering or financial misconduct; or

(d) The filing of any material litigation against the com-
pany.

(e) Notification of termination from the GSE, if applica-
ble.

(4) Other.

(a) You must amend your NMLS record after receiving
notification from the GSE of a breach of contract, waiver, or
nonperformance if the reason for the notification remains
unresolved for more than ninety days.

(b) See WAC 208-620-499 for the requirements when
you close your business.

((65))) (c) Within forty-five days of a data breach you
must notify the director in writing. This notification require-
ment may change based on directives or recommendations
from law enforcement. See also WAC 208-620-573.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-499 What are my reporting require-
ments if I want to close my company or surrender my
license? If you cease doing business in Washington you must
do the following:

(1) Submit a surrender request through the NMLS within
ten days of closing the company or surrendering the license;
and

(2) File the final closure form, annual reports, worksheet,
and submit any fees owed as required in WAC 208-620-430.
Failure to file these reports within thirty days of closure will
trigger the bond claim process as described in WAC 208-
620-430(3), or other action.
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(3) If your license has expired or you are otherwise
locked out of the NMLS database, you must provide the doc-
uments described in subsection (2) of this section directly to
the department.

(4) If you are a residential mortgage loan servicer, you
must provide the department with a description of the dispo-
sition of your servicing volume, including the name of the
purchaser and the specific notice to consumers about the sale
of their servicing.

Any Washington loans in your portfolio and activity
under the act remain subject to the director's authority includ-
ing investigation and examination, and the fees associated
with those activities.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-520 ((Hewlong—mustl-maintainmy
reeords—under-the-Consumert-eanAet2)) What are the

records I must maintain and for how long must I main-
tain them? ((What-are-thereeords - must-maintain?

Heensees-must-maintain-the folowingreeordsforamin-
. ’ . . .

foderabl 1'31 ‘lI,F l'll F'jl
entry-on-aloanat-alicensedloeations)) Unless otherwise
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(h) An accounting of all funds received in connection
with loans with supporting data;

(i) Settlement statements (the final HUD-1, HUD-1A or
federal closing disclosure);

(j) Broker loan document requests (may also be known
as loan document request or demand statements) that include
any prepayment penalties, terms, fees, rates, yield spread pre-
mium, loan type and terms;

(k) Records of any fees refunded to applicants for loans
that did not close;

(1) All file correspondence and logs;

(m) All mortgage broker contracts with lenders and all
other correspondence with the lenders;

(n) All documents used to support the underwriting
approval; and

(o) All documents that evidence a financial commitment
made to protect a rate of interest during a rate lock period.

(4) Loan servicing documents. ((See-subseetion-1)-of
this-seetion:))

(a) You must maintain servicing agreements as part of
your records.

(b) You must maintain all notices from GSEs, if applica-
ble.

(c) You must maintain recorded telephone conversations

with consumers for three years after the date of the call or

indicated in this section, you must maintain the following

longer if required by another law.

records for a minimum of three years after making the final
entry, or the period of time required by federal law. which-
ever is longer:

(1) General records. Each licensee must maintain elec-
tronic or hard copy books, accounts, records, papers, docu-
ments, files, and other information relevant to making loans
or servicing residential mortgage loans.

(2) Advertising records. These records include newspa-
per and print advertising, scripts of radio and television
advertising, telemarketing scripts, all direct mail advertising,
and any electronic advertising distributed by facsimile com-
puter, or other electronic or wireless network.

(3) Other specific records. The records required under
subsection (1) of this section include, but are not limited to:

(a) All loan agreements or notes and all addendums, rid-
ers, or other documents that supplement the final loan agree-
ments;

(b) All forms of loan applications, written or electronic
(the Fannie Mae 1003 is an example);

(c) The initial rate sheet or other supporting rate informa-
tion;

(d) The last rate sheet, or other supporting rate informa-
tion, if there was a change in rates, terms, or conditions prior
to settlement;

(e) Rate lock agreements and the supporting rate sheets
or other rate supporting document;

(f) All written disclosures required by the act and federal
laws and regulations. Some examples of federal law disclo-
sures include, but are not limited to: The good faith estimate
or loan estimate or other Truth in Lending Act disclosures,
Equal Credit Opportunity Act disclosures, and affiliated busi-
ness arrangement and other disclosures under RESPA;

(g) Documents and records of compensation paid to
employees and independent contractors;

(5) Abandoned records. If you do not maintain your
records as required, you are responsible for the costs of col-
lection, storage, conversion to electronic format((5)) or proper
destruction of the records.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-530 Can I maintain my records elec-
tronically? Yes. (1) You may maintain records electronically
if you also maintain the electronic display equipment and
make it available upon request to the director or his or her
representatives for purposes of examination or investigation.

(2) The hardware or software needed to display the
record must also be maintained during the required retention
period under WAC 208-620-520(1).

(3) You must provide records in hard copy upon request
of the director.

(4) If you use a cloud service for records maintenance,
the servers underlying that service must be located in the
United States or its territories.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-550 What business practices are pro-
hibited? In addition to RCW 31.04.027, the following con-
stitute an "unfair or deceptive" act or practice:

(1) Failure to provide the exact pay-off amount as of a
certain date within seven business days after being requested
in writing to do so by a borrower of record or their authorized
representative;

(2) Failure to record a borrower's payment as received on
the day it is delivered to any of the licensee's locations during
its regular working hours;
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(3) Collecting more than forty-five days of prepaid inter-
est at the time of loan closing;

(4) Soliciting or entering into a contract with a borrower
that provides in substance that the licensee may earn a fee or
commission through its "best efforts" to obtain a loan even
though no loan is actually obtained for the borrower;

(5) Engaging in unfair or deceptive advertising prac-
tices. Unfair advertising may include advertising that offends
public policy, or causes substantial injury to consumers or to
competition in the marketplace. See also WAC 208-620-630;

(6) Negligently making any false statement or willfully
making any omission of material fact in connection with any
application or any information filed by a licensee in connec-
tion with any application, examination or investigation con-
ducted by the department;

(7) Making any payment, directly or indirectly, or with-
holding or threatening to withhold any payment, to any
appraiser of a property, for the purposes of influencing the
independent judgment of the appraiser with respect to the
value of the property;

(8) Leaving blanks on a document that is signed by the
borrower or providing the borrower with documents with
blanks;

(9) Failing to clearly disclose to a borrower whether the
payment advertised or offered for a real estate loan includes
amounts for taxes, insurance or other products sold to the
borrower;

(10) Purchasing insurance on an asset secured by a loan
without first attempting to contact the borrower by mailing
one or more notices to the last known address of the bor-
rower, unless mail has been previously returned as undeliver-
able from the address, in order to verify that the asset is not
otherwise insured;

(11) Willfully filing a lien on property without a legal
basis to do so;

(12) Coercing, intimidating, or threatening borrowers in
any way with the intent of forcing them to complete a loan
transaction;

(13) Failing to reconvey title to collateral, if any, within
((thirty)) sixty business days when the loan is paid in full
((unless-eonditions-—exist-that-make-eomplianeeunreason-
able));

(14) Intentionally delaying the closing of a residential
mortgage loan for the sole purpose of increasing interest,
costs, fees, or charges payable by the borrower;

(15) Steering a borrower to a residential mortgage loan
with less favorable terms than they qualify for in order to
increase the compensation paid to the company or mortgage
loan originator. An example is counseling, or directing a bor-
rower to accept a residential mortgage loan product with a
risk grade less favorable than the risk grade the borrower
would qualify for based on the licensee or other regulated
person's then current underwriting guidelines, prudently
applied, considering the information available to the licensee
or other regulated person, including the information provided
by the borrower;

(16) Failing to indicate on all residential mortgage loan
applications, initial and revised, the company's unique identi-
fier, the loan originator's unique identifier, and the date the
application was taken or revised;
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(17) Receiving compensation or anything of value from
any party for assisting in real estate "flopping." Flopping
occurs during some short sales where the value of the prop-
erty is misrepresented to the lender who then authorizes the
sale of the property for less than market value. The property
is then resold at market value or near market value for a
profit. The failure to disclose the true value of the property to
the lender constitutes fraud and is a violation of this chapter;

(18) Receiving compensation for making the loan and
for brokering the loan in the same transaction((=));

(19) Charging a fee in a residential mortgage loan trans-
action that is more than the fees allowed by the state or fed-
eral agency overseeing the specific type of loan transaction.
Examples include, but are not limited to, loans insured or
guaranteed by the Veterans Administration, Home Equity
Conversion Mortgages insured by HUD, and loans offered
through the United States Department of Agriculture Rural
Development((<));

(20) Making, in any manner, any false or deceptive state-
ment or representation with regard to the rates, points, or
other financing terms or conditions for a residential mortgage
loan. An example is advertising a discounted rate without
clearly and conspicuously disclosing in the advertisement the
cost of the discount to the borrower and that the rate is dis-
counted((=)):

(21) Servicing a usurious loan.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-551 Residential mortgage loan ser-
vicers—What business practices are prohibited? (1) In
addition to being subject to RCW 31.04.027, you are prohib-
ited from requiring or encouraging a borrower to:

(a) Waive his or her legal defenses, counterclaims, and
other legal rights against the servicer for future acts;

(b) Waive his or her right to contest a future foreclosure;

(c) Waive his or her right to receive notice before the
owner or servicer of the loan initiates foreclosure proceed-
ings;

(d) Agree to pay charges not enumerated in any agree-
ment between the borrower and the lender, servicer, or owner
of the loan; or

(e) Cease communication with the lender or investor.

(2) As to force placed insurance you are prohibited from:

(a) Purchasing insurance on a property secured by a loan
you service without providing two prior written notices to the
homeowner's last known address seeking verification of
existing insurance coverage. The notices must state:

(i) How the homeowner provides proof there is insurance
coverage in place;

(i1) That without proof of insurance the servicer may
obtain coverage at the homeowner's expense, that such cover-
age may only protect the mortgage holder, and that the cost of
the coverage may be higher than that the homeowner may be
able to obtain privately;

(iii) That the homeowner may request the servicer to set
up an escrow account to advance insurance payments and that
upon establishment of an escrow account the servicer may
charge the borrower the amount of the insurance payments
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advanced on the borrower's behalf respecting the mortgaged
property including a cushion amount (see WAC 208-620-900
(4)(b));

(iv) The second written notice must be sent thirty days
after the first written notice.

(b) Failing to advance payments to a property insurer
regardless of the homeowner making a payment to the ser-
vicer when the homeowner has an escrow account for the
payment of insurance.

(¢) Purchasing force placed insurance at a price that is
not commercially reasonable. You must terminate force
placed insurance within thirty days of receiving evidence
from the homeowner of the existence of coverage. You must
refund to the homeowner all premiums for force placed insur-
ance collected during any period of time for which the home-
owner's private insurance was in place.

(3) You are additionally prohibited from:

(a) Knowingly misapplying or recklessly applying loan
payments to the outstanding balance of a loan.

(b) Knowingly misapplying or recklessly applying pay-
ments to escrow accounts.

(c) Charging excessive or unreasonable fees to provide
loan payoff information.

(d) Knowingly or recklessly providing inaccurate infor-
mation to a credit bureau, thereby harming a borrower's cred-
itworthiness.

(e) Knowingly or recklessly facilitating the illegal fore-
closure of real property collateral.

(4) You are prohibited from referring a delinquent mort-
gage to foreclosure if you have received the homeowner's
loan modification application and you have not evaluated the
homeowner for all available loan modifications.

(5) You are prohibited from using any funds in a sus-
pense account to pay your own fees for servicing.

(6) You are prohibited from pursuing any collection
activities while a complete loan modification application is
being reviewed or while the borrower is making payments
pursuant to a trial or permanent modification. This prohibi-
tion includes activities conducted by others on your behalf.

(7) You are prohibited from collecting private mortgage
insurance beyond the date for which private mortgage insur-
ance is no longer required.

(8) You are prohibited from failing to service the loan
pursuant to the loan terms and conditions unless agreed to in
writing by the borrower.

(9) You are prohibited from knowingly or recklessly
improperly onboarding a residential mortgage loan into your
loan servicing system.

NEW SECTION

WAC 208-620-553 Conducting residential mortgage
loan servicing activities in the United States or outside the
United States. (1) You are prohibited from conducting the
following activities from any location outside the United
States or its territories:

(a) Receiving payments and maintaining the payment
records;

(b) Collection activities;

(c) Any communications with consumers; or
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(d) Receipt of data from or disbursement of data to bor-
rowers.

(2) The following activities may be conducted from a
location outside the United States or its territories:

(a) Data entry;

(b) Document review;

(c) Recommendation for action;

(d) Records searches;

(e) Credit dispute analysis; or

(f) Escrow account analysis.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-567 What fees can I charge when ser-
vicing residential mortgage loans under the act? (1) You
may charge servicing fees authorized by the loan documents,
by the act, or by the borrower. Examples include, but are not
limited to, late fees as authorized by the loan documents,
insufficient check fees as authorized by the loan documents
or as allowed under WAC 208-620-560(2), and wire transfer
fees for wire transfers requested by the borrower.

(2) You may only charge a fee for a default related ser-
vice that is usual and customary or reasonable in light of the
service provided.

(3) You may not charge a consumer for fees you paid to

third parties in excess of the fee ((e¢harged-by)) you paid to the
third party.

NEW SECTION

WAC 208-620-585 Compliance management system
(CMS). Your CMS must contain, at a minimum, the follow-
ing functionalities:

(1) Board and management oversight; and

(2) Compliance program, which includes:

(a) Policies and procedures;

(b) Training;

(¢) Monitoring and/or audit; and

(d) Consumer complaint response.

For the details of each component, see the Supervision
and Examination Manual from the Consumer Financial Pro-
tection Bureau (CFPB) at the following link: https://www.
consumerfinance.gov/policy-compliance/guidance/
supervision-examinations/. The CMS-specific procedures
can be used by an entity to self-assess the effectiveness of its
CMS.

Your CMS must be maintained as part of your books and
records.

AMENDATORY SECTION (Amending WSR 12-18-047,
filed 8/29/12, effective 11/1/12)

WAC 208-620-825 What reverse mortgage program
information must I submit to the director for approval
before offering or making proprietary reverse mort-
gages? (1) A description of all proprietary reverse mortgage
products available to borrowers.

(2) A copy of each proprietary loan product contract.

(3) A copy of all disclosures provided to borrowers for
all proprietary reverse mortgage products.
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(4) A copy of the projected total cost of credit disclosure
provided to borrowers. The projected total cost of credit dis-
closure must reflect at a minimum the following factors, as
applicable:

(a) All costs and charges to the consumer;

(b) All advances to and for the benefit of the consumer;

(c) Any shared appreciation or equity in the dwelling that
you are entitled to receive under the contract to receive;

(d) Any limitation on the consumer's liability (such as
nonrecourse limits and equity conservation agreements);

(e) Each of the assumed annual appreciation rates for the
dwelling:

(1) Zero percent;

(i1) Four percent;

(iii) Eight percent((3)).

(f) Each of the following assumed loan periods:

(1) Two years;

(i1) The actuarial life expectancy of the consumer to
become obligated on the reverse mortgage transaction (as of
the consumer's most recent birthday). If there is more than
one consumer, the period must be the actuarial life expec-
tancy of the youngest consumer as of that consumer's most
recent birthday((3)).

(g) Reserved.

(5) Your complaint processing policies and procedures.

(6) A copy of all notes and mortgages used in proprietary
reverse mortgage loan transactions.

(7) If third party originators are used, copies of all due
diligence policies and procedures for their use and copies of
all compensation and incentive policies and procedures.

(8) A copy of your underwriting policies.

(9) A description of your title search methods.

(10) A copy of your policy for paying subsequent liens.

(11) A copy of your appraisal practices.

(12) A copy of audited financial statements and unau-
dited balance sheet and income statement for the most recent
end quarter for the last two years of audited financial state-
ments. If you are relying on your parent company's capital to
satisfy WAC 208-620-810(2), you must also include the par-
ent company's last two years of audited financial statements
and the most recent end quarter unaudited balance sheet and
income statement.

(13) Copies of your residential mortgage loan servicing
policies and procedures.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-900 ((Whatrequirements-mustl-eon-
phy-with-when)) Servicing residential mortgage loans((%))
—General requirement. ((In-additionte-complyingwithal
otherprevistens-of this-aet-you-must:)) (1) Other applicable
laws, regulations, and programs. A violation of an applicable
state or federal law, regulation, or program is a violation of
this act. In addition to complying with all other provisions of
this act, you must comply with the following:

(a) Chapter 61.24 RCW and any other applicable state or
federal law, regulation, and program.

(b) ((Comply—with)) The federal Servicemembers Civil
Relief Act.
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(( . ' ' . . .. . ’
regulation;or program-isa-vielatienef this-aet))

(2) Servicing and ownership transfers or sales.

(a) When acquiring servicing rights from another ser-
vicer you must:

(i) Continue processing loan modification requests and
honoring trial and permanent modifications;

(i1) Designate the homeowner as a third-party intended
beneficiary in any subsequent contract for transfer or sale,
unless doing so would violate another state law or ((federal
HAMP-er)) GSE modification program((s)) requirements;
and

(b) When transferring or selling the servicing of loans
with pending modification requests or trial or permanent
modifications you must:

(1) Inform the successor servicer if a loan modification is
pending;

(i1) Obligate the successor servicer to accept and con-
tinue processing loan modification requests and to honor trial
and permanent loan modification agreements; and

(iii) Designate the homeowner as a third-party intended
beneficiary in any contract for transfer or sale, unless doing
so would violate state law or ((federal HAMP-or)) GSE mod-
ification program((s)) requirements.

(3) Payment processing and fees.

(2) You must accept and credit all amounts received
within one business day of receipt when the borrower has
made the payment to the address where instructed, provided,
that the borrower has provided sufficient information to
credit the account. If you use the scheduled method of
accounting, any regularly scheduled payment made prior to
the scheduled due date must be credited no later than the due
date. You must apply the payment as specified in the loan
documents.

(b) You may enter into a written contract with the bor-
rower whereby you hold funds of a certain type or sent by a
certain method for a period of time until the funds are avail-
able before crediting them to the borrower's account.

(¢) You must notify the borrower if a payment is
received but not credited and instead placed in a suspense
account. You must mail the notification to the borrower
within ten business days by mail at the borrower's last known
address. The notification must identify the reason the pay-
ment was not credited or treated as credited to the account, as
well as any actions the borrower must take to make the resi-
dential mortgage loan current. If you provide monthly or
more frequent statements that include this information you
are not required to provide the information in a notice in addi-
tion to the monthly or more frequent statement. In the event
of a conflict between this subsection (3)(c) or (d) of this sec-
tion immediately following or both, and the requirements of
an applicable bankruptcy court order, compliance with the
bankruptcy court requirements are considered compliance
with the subsections.

(d) When the suspense account contains enough money
to make a full payment, you must apply that payment to the
mortgage as of the date the full amount became available in
the suspense account.

(e) You must assess any incurred fees to a borrower's
account within forty-five days of the date on which the fee
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was incurred. You must clearly and conspicuously explain
the fee in a statement mailed to the borrower at the borrower's
last known address no more than thirty days after assessing
the fee. If you provide monthly or more frequent statements
that include this information you are not required to provide
the information in a notice in addition to the monthly or more
frequent statement.

(D H-yeuprevide-monthly-ermere-frequentstatements
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£8))) (4) Contracting with other parties. You must adopt
written policies and procedures for the oversight of third-
party providers including, but not limited to, foreclosure
trustees, foreclosure firms, subservicers, agents, subsidiaries,
and affiliates. You must maintain the policies and procedures
as part of your books and records and must provide them to
the department when directed to do so.

((€9))) (5) See also WAC 208-620-551.

NEW SECTION

WAC 208-620-905 Servicing residential mortgage
loans—Maintenance of the escrow account. (1)(a) If you
collect escrow amounts held for the borrower for payment of
insurance, taxes, or other charges with respect to the prop-
erty, you must collect and make all payments from the
escrow account and, to the extent you have control, ensure
that no late penalties are assessed or other negative conse-
quences result for the borrower.

(b) At least annually, or upon the borrower's request, you
must inform the borrower in writing of the amount of reserve
required in an escrow account. The notice must also advise
the borrower of any fees the borrower will incur for not main-
taining the reserve amount or fees the borrower will incur if
you advance escrow amounts on the borrower's behalf and
then collect the amounts from the borrower.

(2) You may enter into a written agreement with the bor-
rower whereby you are not required to make escrow pay-
ments unless funds are available in the escrow account. The
agreement must include language that puts the borrower on
notice that the borrower is responsible for the payment of the
escrow amounts if a sufficient amount is not maintained in
the escrow account.

(3) You must notify the borrower within ten business
days of any change to the escrow account, other than the
changes brought about by the borrower's regularly scheduled
payment, that will change the borrower's escrow payment
amount. Examples of changes requiring notification include,
but are not limited to, hazard insurance premiums, a reduc-
tion in the required reserve amount for the account, or a
change in the property's tax assessment.
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NEW SECTION

WAC 208-620-920 Servicing residential mortgage
loans—Borrower requests for information. (1) You must
make a reasonable attempt to comply with a borrower's
request for information about the residential mortgage loan
account, including a request for information about loss miti-
gation, and to respond to any dispute initiated by the bor-
rower about the loan account. A reasonable attempt includes,
but is not limited to:

(a) Maintaining written or electronic records of each
written request for information involving the borrower's
account until the residential mortgage loan is paid in full,
sold, or otherwise satisfied;

(b) Providing a written statement to the borrower within
thirty business days of receipt of a written request from the
borrower, or by following the response timelines for any loss
mitigation program. The borrower's request must include the
name and account number, if any, of the borrower, a state-
ment that the account is or may be in error, and sufficient
detail regarding the information sought by the borrower to
permit the servicer to comply.

(2) You must provide at a minimum the following infor-
mation:

(a) Whether the account is current or, if the account is
not current, an explanation of the default and the date the
account went into default;

(b) The current balance due on the residential mortgage
loan, including the principal due, the amount of funds, if any,
held in a suspense account, the amount of the escrow balance
known to the servicer, if any, and whether there are any
escrow deficiencies or shortages known to the servicer;

(c) The identity, address, and other relevant information
about the current holder, owner, or assignee of the residential
mortgage loan; and

(d) The telephone number and mailing address of an
individual servicer representative with the information and
authority to answer questions and resolve disputes.

(3) You must promptly correct any errors and refund any
fees assessed to the borrower resulting from an error you
made.

(4) If the content of your response meets the require-
ments under RESPA for a response to a qualified written
request, you will be deemed in compliance with the content
requirements of this subsection. You must still comply with
subsection (3) of this section.

(5) In addition to the statement described in subsection
(1)(b) of this section, a borrower may request more detailed
information from a servicer, and the servicer must provide
the information within fifteen business days of receipt of a
written request from the borrower. The request must include
the name and account number, if any, of the borrower, a state-
ment that the account is or may be in error, and provide suffi-
cient detail to the servicer regarding information sought by
the borrower. If requested by the borrower, this statement
must also include:

(a) A copy of the original note, or if unavailable, an affi-
davit of lost note, with all endorsements; and

(b) A statement that identifies and itemizes all fees and
charges assessed under the loan servicing transaction and
provides a full payment history identifying in a clear and con-

Permanent



WSR 18-16-024

spicuous manner all of the debits, credits, application of and
disbursement of all payments received from or for the benefit
of the borrower, and other activity on the residential mort-
gage loan including escrow account activity and suspense
account activity, if any.

(c) The period of the account history shall cover at a min-
imum the two-year period prior to the date of the receipt of
the request for information. If the servicer has not serviced
the residential mortgage loan for the entire two-year time
period, the servicer must provide the information going back
to the date on which the servicer began servicing the home
loan and identify the previous servicer, if known. If the ser-
vicer claims that any delinquent or outstanding sums are
owed on the home loan prior to the two-year period or the
period during which the servicer has serviced the residential
mortgage loan, the servicer must provide an account history
beginning with the month that the servicer claims any out-
standing sums are owed on the residential mortgage loan up
to the date of the request for the information.

(d) If the borrower requests this statement, you must pro-
vide it free of charge; but the borrower is only entitled to one
free statement annually. If the borrower requests more than
one statement annually, you may charge thirty dollars for the
second and subsequent statements.

NEW SECTION

WAC 208-620-930 Servicing residential mortgage
loans—Loss mitigation. (1) The obligation to assign an indi-
vidual servicer representative with the information and
authority to answer questions and resolve disputes and to act
as a single point of contact for the homeowner during loss
mitigation attaches when the borrower requests loss mitiga-
tion. This individual servicer representative must have the
authority and ability to perform the following duties:

(a) Explain loss mitigation options and requirements;

(b) Track documents submitted by the homeowner and
documents provided to the homeowner;

(¢) Inform the homeowner of the status of their loss mit-
igation process;

(d) Ensure the homeowner is considered for all loss mit-
igation options; and

(e) Access individuals with the authority to delay or stop
foreclosure proceedings.

(2) You must comply with all timelines and requirements
for the federal HAMP or GSE modification programs if
applicable, including denials and dual tracking prohibitions.
For any modification program, you must:

(a) Develop an electronic system, or add to an existing
system, the ability for borrowers to check the status of their
loan modification, at no cost. The system must also allow
communication from housing counselors. The system must
be updated every ten business days.

(b) Review and make a determination on a borrower's
completed loan modification application within thirty days of
receipt.

(¢) Provide in the loan modification denial notice the rea-
sons for denial and an opportunity for the homeowner to
rebut the denial within thirty days. If the denial is due to the
terms of an agreement between you and an investor, you must
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provide the name of the investor and a summary of the reason
for the denial. If the denial is based on a net present value
(NPV) model, you must provide the data inputs used to deter-
mine the NPV. Any loan modification denials must be
reviewed internally by an independent evaluation process
within thirty days of the denial determination or the mailing
of the notice of denial to the borrower, whichever occurs ear-
lier. See subsection (3) of this section for additional require-
ments on borrower appeals.

(d) Review and consider any complete loan modification
application before referring a delinquent loan to foreclosure.

(e) Give a homeowner ten business days from your
notice to them to correct any deficiencies in their loan modi-
fication application.

(f) Stop the foreclosure from proceeding further if you
receive a complete loan modification application. See (h) and
(i) of this subsection.

(g) If the borrower accepts a loan modification verbally,
in writing, or by making the first trial payment, you must sus-
pend the foreclosure proceeding until such time as the bor-
rower may fail to perform the terms of the loan modification.

(h) Review and consider a complete loan modification
application if received prior to thirty-seven days before a
scheduled foreclosure sale. If you offer the borrower a loan
modification, you must delay a pending foreclosure sale to
provide the borrower with fourteen days in which to accept or
deny the loan modification offer. If the borrower accepts a
loan modification, you must suspend the foreclosure pro-
ceeding until such time as the borrower may fail to perform
the terms of the loan modification.

(i) Perform an expedited review of any complete loan
modification application submitted between thirty-seven and
fifteen days before the scheduled foreclosure sale. If you
offer the borrower a loan modification, you must delay a
pending foreclosure sale to provide the borrower with four-
teen days in which to accept or deny the loan modification
offer. If the borrower accepts a loan modification, you must
suspend the foreclosure proceeding until such time as the
borrower may fail to perform the terms of the loan modifica-
tion.

(3) As to borrower appeals of loan modification denials
you must:

(a) Give the borrower thirty days from your written
notice of denial to request an appeal unless the denial is due
to:

(1) An ineligible mortgage;

(i1) An ineligible property;

(iii) The borrower did not accept the offer; or

(iv) The loan was previously modified.

(b) Give the borrower the opportunity to obtain a full
appraisal for purposes of contesting appraisal data used in a
denial based on NPV.

(c) Respond to the borrower's appeal within thirty days
of receipt.

(d) Provide the borrower with a description of any other
loss mitigation option available if you uphold the denial.

(4) When a loan modification is granted, you must pro-
vide the borrower with a copy of the fully executed loan mod-
ification agreement within thirty days of receipt of the signed
agreement from the borrower. A loan modification granted
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orally must be reduced to a written document with a summary
of all of the terms and must be provided to the borrower
within thirty days of approval of the loan modification.

(5) If a loan payment forbearance is granted, you must
provide the borrower with, at a minimum, a confirming letter
of approval. The letter must contain the essential terms of the
forbearance and must contain the name and contact informa-
tion of specialist who is the borrower's primary or contact
with the company.

(6) You must maintain adequate staffing levels and sys-
tems to comply with this section, including staffing and sys-
tems to track and maintain loan modification documents sub-
mitted by homeowners.

(7) You must make public all necessary information to
inform homeowners about and allow homeowners to apply
for your proprietary first and second lien modifications.

(8) You must make public all necessary information to
inform homeowners about your short sale requirements.

(9) You must allow a homeowner to apply for and
receive a short sale determination before the homeowner puts
a house on the market.

NEW SECTION

WAC 208-620-935 Servicing residential mortgage
loans—Foreclosure. (1) Before you refer a loan to foreclo-
sure, you must document in the loan file evidence to substan-
tiate the borrower's default and your right to foreclose. The
file must also contain loan ownership information.

(2) If a borrower's property goes into foreclosure and the
foreclosure sale occurs, you must notify the borrower within
three business days of sale of the completion of the sale. You
must mail the notification to the borrower's last known
address provided to you.

WSR 18-16-035
PERMANENT RULES
WINE COMMISSION
[Filed July 25, 2018, 7:51 a.m., effective August 25, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to add public
records disclosure procedures to the Washington wine com-
mission rules, as required by RCW 42.56.040.

Citation of Rules Affected by this Order: New WAC 16-
575-005, 16-575-050, 16-575-055, 16-575-060, 16-575-065,
16-575-070, 16-575-075, 16-575-080, and 16-575-085.

Statutory Authority for Adoption: RCW 15.88.070 and
42.56.040.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 18-11-015 on May 3,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's own Ini-
tiative: New 9, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

Steve Warner
President

NEW SECTION

WAC 16-575-005 Definitions. "Commission" means
the Washington wine commission.

"Public records" includes any writing containing infor-
mation relating to the conduct of government or the perfor-
mance of any governmental or proprietary function prepared,
owned, used, or retained by the commission regardless of
physical form or characteristics.

NEW SECTION

WAC 16-575-050 Description of commission,
address and telephone number of the Washington wine
commission. Headquartered at:

Washington Wine Commission
1201 Western Avenue, Suite 450
Seattle, WA 98101-3402

Phone: 206-326-5759

The Washington wine commission serves Washington
wine producers and wine grape growers by engaging directly
or indirectly in the promotion of Washington wine.

NEW SECTION

WAC 16-575-055 Public records officer. (1) The com-
mission's public records shall be in the charge of the public
records officer designated by the commission. The commis-
sion or its executive director may appoint a temporary public
records officer to serve during the absence of the designated
records officer. The public records officer shall be responsi-
ble for implementing the commission's rules regarding dis-
closure of public records, coordination of staff regarding dis-
closure of public records, and generally insuring compliance
by staff with public records disclosure requirements.

(2) The name of the commission's current public records
officer is on file with the office of the code reviser and in
accordance with RCW 42.56.580 and is published in the
Washington State Register.

NEW SECTION

WAC 16-575-060 Request for public records. (1) All
requests for disclosure of public records must be submitted in
writing directly to the commission's public records officer by
mail to:
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Washington Wine Commission
1201 Western Avenue, Suite 450
Seattle, WA 98101-3402

The request may also be submitted by email to:
Cchonette@washingtonwine.org. The written request must
include:

(a) The name, address, and telephone number or other
contact information of the person requesting the records;

(b) The calendar date on which the request is made; and

(c) Sufficient information to readily identify records
being requested.

(2) Any person wishing to inspect the commission's pub-
lic records may make an appointment with the public records
officer to inspect the records at the commission office during
regular business hours. In order to adequately protect the
commission's public records, the following will apply:

(a) Public records made available for inspection may not
be removed from the area the commission makes available
for inspection;

(b) Inspection of any public record will be conducted in
the presence of the public records officer or designee;

(c) Public records may not be marked or altered in any
manner during the inspection; and

(d) The commission has the discretion to designate the
means and the location for the inspection of records. The
viewing of those records that require specialized equipment
shall be limited to the availability of that equipment located at
the commission's office and the availability of authorized
staff to operate that equipment.

NEW SECTION

WAC 16-575-065 Response to public records
requests. (1) The public records officer shall respond to pub-
lic records requests within five business days by:

(a) Making the records available for inspection or copy-
ing;

(b) Providing a link or address for a record available on
the internet under RCW 42.56.520;

(¢) Acknowledging receipt of the request and providing
areasonable estimate of the time the commission will require
to respond to the request;

(d) Sending the copies to the requestor if copies are
requested and payment of a deposit for the copies is made or
terms of payment have been agreed upon; or

(e) Denying the public records request. Responses refus-
ing in whole or in part the inspection of a public record shall
include a statement of the specific exemption authorizing
withholding of the record, or any part of the record, and a
brief explanation of how the exemption applies to the record
withheld or to any redactions in records produced.

(2) Additional time to respond to the request may be
based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify persons or agencies affected by the request; or

(d) Determine whether any of the information requested
is exempt from disclosure and that a denial should be made as
to all or part of the request.
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(3) In acknowledging receipt of a public records request
that is unclear, the public records officer may ask the
requestor to clarify what records the requestor is seeking. The
public records officer is not obligated to provide further
response if the requestor fails to clarify the request.

(4) In the event the requested records name a specific
person or pertain to a specific person and may be exempt
from disclosure, the commission may, prior to providing the
records, give notice to others whose rights may be affected by
the disclosure. Sufficient notice will be given to allow
affected persons to seek an order from a court to prevent or
limit the disclosure. The notice to the affected persons will
include a copy of the request.

NEW SECTION

WAC 16-575-070 Fees—Inspection and copying. (1)
No fee will be charged for the inspection of public records.

(2) Pursuant to RCW 42.56.120(2), the commission
declares for the following reasons that it would be unduly
burdensome for it to calculate the actual costs it charges for
providing copies of public records: Funds were not allocated
for performing a study to calculate actual costs and the com-
mission lacks the necessary funds to perform a study and cal-
culations; staff resources are insufficient to perform a study
and to calculate such actual costs; and a study would interfere
with and disrupt other essential agency functions.

(3) The commission may charge fees for production of
copies of public records consistent with the fee schedule
established in RCW 42.56.120. For all copying or duplicating
service charges incurred, an invoice will be sent to the
requestor. Reimbursement is payable within fifteen days of
receipt of the invoice and is payable to the Washington wine
commission. The commission may require that all charges be
paid in advance of release of the copies of the records.

(4) The commission or its designee may waive any of the
foregoing copying costs.

NEW SECTION

WAC 16-575-075 Exemptions. The commission's pub-
lic records are available for disclosure except as otherwise
provided under chapter 42.56 RCW or any other law.
Requestors should be aware of the following exemptions to
public disclosure specific to commission records. This list is
not exhaustive and other exemptions may apply:

(1) Production or sales records required to determine
assessment levels and actual assessment payments to the
commission under chapter 15.88 RCW (reference RCW
42.56.380(3));

(2) Financial and commercial information and records
supplied by persons to the commission under chapter 15.88
RCW with respect to domestic or export marketing activities
or individual producer's production information (reference
RCW 42.56.380(5));

(3) Lists of individuals requested for commercial pur-
poses (reference RCW 42.56.070);

(4) Records that are relevant to a controversy to which
the commission is a party but which records would not be
available to another party under the rules of pretrial discovery
for causes pending in the superior courts, including records
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involving attorney-client communications between the com-
mission and the office of the attorney general (reference
RCW 5.60.060(2) and 42.56.290);

(5) Credit card numbers, debit card numbers, electronic
check numbers, card expiration dates, or bank or other finan-
cial account numbers, except when disclosure is expressly
required or governed by other law (reference RCW
42.56.230(5)).

NEW SECTION

WAC 16-575-080 Review of denial of public records
requests. (1) Any person who objects to the initial denial of
a request to copy or inspect public records may petition the
commission for review of such decision by submitting a writ-
ten request to the commission. The request shall specifically
refer to the statement which constituted or accompanied the
denial.

(2) The commission's executive director or designee
shall immediately consider the matter and either affirm or
reverse the denial within ten business days following the
commission's receipt of the written request for review of the
original denial.

(3) Under RCW 42.56.530, if the commission denies a
requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter.

(4) Any person may obtain court review of a denial of a
public records request under RCW 42.56.550.

NEW SECTION

WAC 16-575-085 Records index. The commission
shall establish a records index, which shall be made available
for public review.

WSR 18-16-042
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 18-162—Filed July 25, 2018, 12:23 p.m., effective August 25, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This is to add a section to existing chapter 220-
640 WAC based on changes from ESSB 6040 passed during
the 2014 legislative session.

Citation of Rules Affected by this Order: Repealing
WAC 220-640-090 Regulated Type C aquatic animal spe-
cies; and amending WAC 220-640-010 Aquatic invasive spe-
cies—Provisions, 220-640-020 Deleterious exotic wildlife,
220-640-030 Prohibited level 1 aquatic animal species, 220-
640-040 Prohibited level 2 aquatic animal species, 220-640-
050 Prohibited level 3 aquatic animal species, 220-640-060
Prohibited level 3 aquatic animal species, 220-640-070 Reg-
ulated Type A aquatic animal species, 220-640-080 Regu-
lated Type B aquatic animal species, 220-640-100 Scientific
research/display permits and monitoring and control pro-
grams—Requirements for possession of prohibited aquatic
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animal species, 220-640-110 Importation of live aquatic
organisms—Required certification of "zebra/quagga mussel
free," 220-640-120 Capture of prohibited aquatic animals in
Washington waters—Requirements, and 220-640-130
Allowable possession of prohibited aquatic animals if
acquired prior to classification—Requirement of documenta-
tion.

Statutory Authority for Adoption: RCW 77.04.090,
77.04.130, 77.15.568, 77.08.010, 77.65.510, 77.65.515,
77.65.520.

Adopted under notice filed as WSR 18-11-131 on May
23,2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 13 [11], Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

Joe Stohr
Director

Reviser's note: WAC 220-640-110 is referred to in the agency's
notice; however, the proposed text of the section was not included with the
filing by the agency. cf. RCW 34.08.020 (1)(a).

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-010 Aquatic invasive species—Provi-
sions. The following provisions apply to all nonnative
aquatic animal species except nonnative species in ballast
water, which are provided for in chapter 220-650 WAC. The
definitions of invasive species, prohibited ((aguatic-animal))

species and regulated ((aquatic-animal)) species as used in
this section are the same as in RCW 77.135.010.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-020 ((Reserved—Deleterious—exotie
wildhifes)) Aquatic invasive species classification.
((Reserved:
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the invasive species council, must adopt rules establishing
standards for determining invasive risk levels and criteria for
determining beneficial use that take into consideration envi-
ronmental impacts, and especially effects on the preservation
of native species, salmon recovery, and threatened or endan-
gered species.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-030 Prohibited level 1 ((agaatie-ani-
mal)) species. The following species are classified as prohib-
ited level 1 ((aquatic-animal)) species:

(1) Molluscs: Family Dreissenidae: Zebra and quagga
mussels: ((AH-members-of-thegenus Dreissenaand-all-spe-
etesknown-as-quagga:)) Dreissena polymorpha and Dreis-
sena rostriformis bugensis.

(2) Crustaceans:

(a) Family Grapsidae: Mitten crabs: All members of the
genus Erochier.

(b) Family Portunidae: European green crab, Carcinus
maenas.

(3) Fish:

(a) Family Channidae: China fish, snakeheads: All mem-
bers of the genus Channa.

(b) Family Clarriidae: All members of the walking cat-
fish family.

(c) Family Cyprinidae:

(1) Carp, Bighead, Hypopthalmichthys nobilis.

(i1) Carp, Black, Mylopharyngodon piceus.

(iii) Carp, Silver, Hypopthalmichthys molitrix.

(iv) Carp, Largescale Silver, Hypopthalmichthys har-
mandi.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-040 Prohibited level 2 ((agquatie-ani-
mal)) species. The following are classified as prohibited

level 2 ((agquatic-animal)) species: None.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-050 Prohibited level 3 ((agquatie-ani-
mal)) species. The following species are classified as prohib-
ited level 3 ((aguatie-animal)) species:

(1) Amphibians:

(a) In the family Hylidae: Cricket frog, in the genus Hyla
species in the group Arborea including: Hyla annectans, Hyla
arborea, Hyla chinensis, Hyla hallowellii, Hyla immaculata,
Hyla japonica, Hyla meridionalis, Hyla sanchiangensis, Hyla
simplex, Hyla suweonensis, Hyla tsinlingensis, and Hyla
zhaopingensis.

(b) In the family Pelobatidae, spadefoots, all species of
the genus Pelobates including P. cultripes, P. fuscus, P. syri-
acus, and P. varaldii. All species of the genus Scaphiopus
including: S. couchii, S. holbrookii, and S. hurterii. All spe-
cies of the genus Spea including: S. bombifrons, S. hammon-
dii, and S. multiplicata with the exception of the native spe-
cies: Spea intermontana the great basin spadefoot.
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(c) In the family Pipidae: African clawed frog, all mem-
bers of the genera Silurana, and Xenopus.

(d) In the family Ranidae:

(i) American Bull frog, Rana (Lithobates) catesbeiana.

(ii) Holoarctic brown frogs and Palearctic green frogs of
the genus Rana, including the following: Rana arvalis group
(R. arvalis, R. chaochiaoensis, R. chevronta); Rana chensin-
ensis group (R. altaica, R. chensinensis, R. dybowskii, R.
kukunoris, R. kunyuensis, R. ornativentris, R. pirica); Rana
graeca group (R. graeca, R. italica); Rana japonica group (R.
amurensis, R. aragonensis, R. japonica, R. omeimontis, R.
zhenhaiensis); the subgenus Rugosa (Rana rugosa, Rana
emeljanovi, Rana tientaiensis); Rana tagoi group (R. sakuraii,
R. tagoi); Rana temporaria group (R. asiatica, R. dalmatina,
R. honnorate, R. huanrenensis, R. iberica, R. latastei, R. mac-
rocnemis, R. okinavana, R. pyrenaica, R. tsushimensis, R.
zhengi); and in the Rana Pelophylax section, the subgenus
Pelophylax (R. bedriagae, R. bergeri, R. cerigensis, R. chos-
enica, R. cretensis, R. demarchii, R. epeirotica, R. fukienen-
sis, R. grafti, R. hubeiensis, R. lateralis, R. lessonae, R. nig-
rolineata, R. nigromaculata, R. perezi, R. plancyi, R. porosa,
R. ridibunda, R. saharica, R. shqiperica, R. shuchinae, R. ter-
entievi, R. tenggerensis); and the Rana ridibunda-Rana
lessonae hybridogenetic complex species R. esculenta and R.
hispanica.

(e) In the family Ambystomatidae: Mole salamanders. In
the genus Ambystomata: A. californiense, A. laterale, A.
opacum, A. rosaceum, A. tigrinum, except for the native spe-
cies A. tigrinum mavortium Western tiger salamander, and A.
tigrinum melanostictum Tiger salamander.

(f) In the family Amphiumidae one, two, and three toed
salamanders or congo eels: All members of the genus Amphi-
uma.

(g) In the family Cryptobranchidae: Giant salamanders
and hellbenders, all members of the genera Andrias and
Cryptobranchus.

(h) In the family Dicamptodontidae, American giant sal-
amanders, all members of the genus Dicamptodon, except for
the native species: Dicamptodon tenebrosus, Pacific giant
salamander, and Dicamptodon copei, Cope's giant salaman-
der.

(1) In the family Hynobiidae: Mountain salamanders, all
members of the genera Batrachuperus, Hynobius, Liua, Ony-
chodactylus, Pachyhynobius, Pseudohynobius, Ranodon, and
Salamandrella.

() In the family Plethodontidae, subfamily Desmog-
nathinae: All members of the genus Desmognathus, dusky
salamander.

(k) In the family Plethodontidae, subfamily Plethodonti-
nae: All members of the genera Eurycea (American brook
salamanders); Gyrinophilus (cave salamanders); Hemidac-
tylium (four-toed salamanders); Hydromantes and Pseudotri-
ton (mud or red salamanders).

(1) In the family Proteidae, mudpuppies, all members of
the genus Necturus and Proteus.

(m) In the family Salamandridae: Newts, all members of
the genera Chioglossa; Eichinotriton (mountain newts);
Euproctus (European mt. salamander); Neurergus (Kurdistan
newts); Notophthalmus (red-spotted newts); Pachytriton
(Chinese newts); Paramesotriton (warty newts); Salaman-
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drina (speckled salamander); Taricha except for the native
species Taricha granulosa granulosa the Northern rough-skin
newt, and Ichthyosaura and Triturus (alpine newts).

(n) In the family Sirenidae, sirens, all species of the gen-
era Pseudobranchus and Siren.

(2) Reptiles:

(a) In the family Chelydridae, snapping turtles, all spe-
cies.

(b) In the family Emydidae:

(1) Chinese pond turtles, all members of the genus Chine-
mys.

(i1) Pond turtles, all members of the genus Clemmys.

(iii) European pond turtle, Emys orbicularis.

(iv) Asian pond turtle, all members of the genus Maure-
mys.

(¢) In the family Trionychidae, American soft shell tur-
tles, all members of the genus Apalone.

(3) Crustaceans:

(a) Family Cercopagidae:

(1) Fish hook water flea, Cercopagis pengoi.

(1) Spiny water flea, Bythotrephes cederstroemi.

(b) Family Cambaridae: Crayfish: All genera((;exeepta

i ead-prohibited il
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(¢c) Family Parastacidae: Crayfish: All genera except
Engaeos, and except the species Cherax quadricarinatus,
Cherax papuanus, and Cherax tenuimanus.

(d) Family Spheromatidac: Burrowing
Sphaeroma quoyanum.

(4) Fish:

(a) Family Amiidae: Bowfin, grinnel, or mudfish, Amia
calva.

(b) Family Characidae: Piranha or caribe: All members
of the genera Pygocentrus, Rooseveltiella, and Serrasalmus.

() ((Family-Clariidae:- Walling-eatfish-All-members-of
thefarity:

td))) Family Cyprinidae:

(i) Fathead minnow, Pimephales promelas.

(i1) Carp, Grass (in the diploid form), Ctenopharyngodon
idella.

(iii) Ide, silver orfe or golden orfe, Leuciscus idus.

(iv) Rudd, Scardinius erythropthalmus.

((¢e))) (d) Family Gobiidae: Round goby, Neogobius
melanostomus.

((#)) (e) Family Esocidae: Northern pike, Esox lucius((:

isopod,

)
((())) (f) Family Lepisosteidae: Gar-pikes: All members
of the family.

Permanent

Washington State Register, Issue 18-16

(5) Mammals: Family Myocastoridae: Nutria, Myocas-
tor coypu.

(6) Molluscs:

(a) Family Dreissenidae: All members of the genus Dre-
issenid except the species zebra mussel, Dreissena polymor-
pha, and the quagga mussel, Dreissena rostriformis bugensis.

(b) Family Gastropoda: New Zealand mud snail, Potam-
opyrgus antipodarum.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-060 ((Prehibitedlevel 3-aquatie-ani-
mal)) Regulated Type A species. The following species are

classified ((as-prohibitedlevel 3-aquatie-animal)) regulated
Type A species:

((D-Amphibians:

o) the-family-Hylidae: Crieket frog—in el
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(a) All nonnative fish classified as food fish under WAC

220-300-370 and game fish under WAC 220-300-380.

(b) Family Cichlidae: Tilapia: All members of the genera
Tilapia, Oneochromis, and Sartheradon.

(¢) Family Clupeidae: Alewife, Alosa pseudoharengus.

(d) Family Cyprinidae:

(i) Common carp, koi, Cyprinus carpio.

(i1) Goldfish, Carassius auratus.

(iii) Tench, Tinca tinca.

(iv) Grass carp (in the triploid form), Ctenopharyngodon
idella.

(e) Family Poeciliidae: Mosquito fish, Gambusia affinis.

(2) Shellfish: All nonnative shellfish classified under
WAC 220-320-010.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-070 Regulated Type (Aagunatie-ani-
mal)) B species. The following species are a utomancally

classified as regulated Type ((A-eaquatiec-animal)) B species

and do not require listing by rule:
(1) ((Fish:
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320-046-)) A nonnative aquatic animal species not listed
under WAC 220-640-030 Prohibited level 1 species, WAC

220-640-040 Prohibited level 2 species, WAC 220-640-050
Prohibited level 3 species, or WAC 220-640-060 Regulated
Type A species; and

2) A nonnative aquatic animal species possessed for
personal or commercial purposes, such as for aquariums, live
food markets, or as nondomesticated pets.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-080 Regulated Type ((B-aquatie-ani-
mal)) C species. The following species are classified as reg-

ulated Type ((B—&qﬁ&ﬂc—&ﬂﬂal—speetes—Neﬂe—)) C species

and do not require listing by rule:

(1) A nonnative aquatic animal species not listed under
WAC 220-640-030 Prohibited level 1 species, WAC 220-
640-040 Prohibited level 2 species, WAC 220-640-050 Pro-
hibited level 3 species, or WAC 220-640-060 Regulated
Type A species; and

(2) All other nonnative aquatic animal species that do not

meet the criteria for automatic classification as a regulated
Type B species.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-100 Scientific research/display per-
mits and monitoring and control programs—Require-
ments for possession of prohibited ((aquatie-animal)) spe-
cies. It is unlawful to introduce into the state or possess a pro-
hibited level 1, level 2, or level 3 species except as provided
in this section.

(1) Scientific research or display permit: The director
may authorize, by prior written permit, a person to possess
prohibited level 1, prohibited level 2, or prohibited level 3
species specimens for scientific research or display, provided
that:

(a) Specimens are confined to a secure facility, defined
as an enclosure that will prevent the escape or release of the
prohibited species to include all stages of species develop-
ment and body parts;

(b) Facility is not a natural watercourse, and is also inac-
cessible to wildlife or other animals that could transport pro-
hibited species to include all stages of species development
and body parts;

(c) Specimens are not transferred to any other facility
without written approval by the director or designee;

(d) All zebra and quagga mussels are incinerated or
chemically preserved at the conclusion of the project, and the
enclosure, holding waters and all equipment are decontami-
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nated. All other prohibited species must be killed at the con-
clusion of the project and either chemically preserved or dis-
posed of in a landfill; and

(e) The permittee must provide an annual report to the
department, no later than January 31st of the following year,
on a form provided by the department, describing the num-
ber, size, and location of prohibited species enclosures and
general nature of the research.

(2) Monitoring and control programs: The director may
authorize persons working within the scope and supervision
of a department-sponsored monitoring and control program
to capture, possess and destroy prohibited level 1, prohibited
level 2, or prohibited level 3 species specimens provided that:

(a) The persons have completed a mandatory training
program and are certified by the department;

(b) The persons have a permit authorized by the director
or designee in possession;

(c) All prohibited species are disposed of in accordance
with the monitoring and control program; and

(d) Participants must submit a report to the department
within thirty days of any monitoring or control activity in
accordance with the specifications outlined in the monitoring
and control program.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-120 Capture of prohibited ((agquatie
animals)) in Washington waters—Requirements. (1) Cap-
ture of prohibited species in state waters: Any Prohibited
level 1, level 2, or ((prehibited)) level 3 species that are cap-
tured in state waters must be:

(a) Immediately killed and removed from within the
riparian perimeter of the body of water; or

(b) Immediately returned to the water from which the
species was captured.

(2) The riparian perimeter includes all boat launch, park,
private residences, or commercial businesses within a quar-
ter-mile from the edge of the state water.

(3) ((Anyprohibitedspeeies-eaptured{killed-orreleased)
must-berepoerted-te-WDEWwithinforty-eight hoursef the
eapture-

“4))) It is lawful to possess ((the)) dead prohibited spe-

cies taken from state waters ((as—leﬂg—as—rt—h&s—beeﬂ—fepefted

seetion)) and it is lawful to possess chemically preserved
nonvertebrate prohibited species from any source.

(4) It is unlawful to use live or dead prohibited species as
bait.

AMENDATORY SECTION (Amending WSR 18-06-006,
filed 2/22/18, effective 3/25/18)

WAC 220-640-130 Allowable possession of prohib-

ited ((aquatie-animals)) species if acquired prior to classi-
fication—Requirement of documentation. A person who

possessed a prohibited ((aguatie-animal)) level 1, level 2, or
level 3 species prior to the time the species was classified as
prohibited may continue to hold the animal or animals for the
life of the animals, provided that:
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(1) The person must maintain proof of possession prior
to the classification.

(2) The animals may not be transferred to another owner
within the state.

(3) The person must comply with all provisions of this
section.

(4) The animals must be prevented from reproducing, or
if prevention is impracticable, the progeny must be
destroyed.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-640-090 Regulated Type C aquatic animal spe-
cies.

WSR 18-16-046
PERMANENT RULES
PARKS AND RECREATION
COMMISSION
[Filed July 25, 2018, 2:36 p.m., effective August 25, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: At the request of the United States Forest Ser-
vice, state parks staff reviewed WAC 352-44-060 about the
effective date [for] the American National Standards for Pas-
senger Ropeways. WAC 352-44-060 is not clear on the effec-
tive date, the update is to clarify the effective date.

Citation of Rules Affected by this Order: Amending 1
[WAC 352-44-060].

Statutory Authority for Adoption: Chapter 79A.40
RCW, Conveyances for persons in recreational activities.

Adopted under notice filed as WSR 18-11-027 on May 7,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

Valeria Evans
Management Analyst

WSR 18-16-058

AMENDATORY SECTION (Amending WSR 91-19-068,
filed 9/16/91, effective 10/17/91)

WAC 352-44-060 Recreational conveyances—Stan-
dards. The current American National Standard((s-Safety
i i )) for Passen-
ger Ropeways (ANSI B77.1) shall apply to the design,
inspection, signing, and operation of all conveyances as inter-
preted by the director unless a request for waiver is submitted
by the operator and a waiver is granted by the director. The
current American National Standard for Passenger Ropeways
(ANSI B77.1) will have an effective date one year after the
standard is approved by the American National Standards
Institute.

WSR 18-16-058
PERMANENT RULES
HEALTH CARE AUTHORITY
[Filed July 26, 2018, 3:44 p.m., effective August 26, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The agency is modifying WAC 182-513-1330
to add WAC references for sponsored immigrants and how to
determine if sponsors' income counts in determining benefits.

Citation of Rules Affected by this Order: Amending
WAC 182-513-1330.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Adopted under notice filed as WSR 18-13-021 on June 8§,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 26, 2018.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-03-116,
filed 1/17/17, effective 2/17/17)

WAC 182-513-1330 Determining available income
for legally married couples for long-term care (LTC) ser-
vices. This section describes income the agency or its desig-
nee determines available when evaluating a legally married
person's eligibility for long-term care (LTC) services.
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(1) The agency or ((its)) the agency's designee applies
the following rules when determining income eligibility for
LTC services:

(a) WAC 182-512-0600 SSI-related medical—Defini-
tion of income;

(b) WAC 182-512-0650 SSI-related medical—Available
income;

(c) WAC 182-512-0700 SSI-related medical—Income
eligibility;

(d) WAC 182-512-0750 SSl-related medical—Count-
able unearned income;

(e) WAC 182-512-0840(3), self-employment income-
allowance expenses;

(f) WAC 182-512-0960 SSI-related medical—Allocat-
ing income—Determining eligibility for a spouse when the
other spouse receives long-term services and supports
(LTSS);

(g) WAC 182-512-0785, 182-512-0790, and 182-512-
0795 for sponsored immigrants and how to determine if the
sponsors' income counts in determining benefits.

(2) In initial categorically needy income eligibility for
LTC, the agency does not allow any deductions listed in
1612(b) of the Social Security Act, for example:

(a) Twenty dollars per month income exclusion under
WAC 182-512-0800;

(b) The first $65 and the remaining one-half earned
income work incentive under WAC 182-512-0840; and

(¢) Impairment related work expense or blind work
expense under WAC 182-512-0840.

(3) The following income is available to an institutional-
ized spouse, unless subsections (5) and (6) apply:

(a) Income received in the institutionalized spouse's
name;

(b) Income paid to a representative on the institutional-
ized spouse's behalf; and

(c) One-half of the income received in the names of both
spouses.

(4) The following income is unavailable to an institution-
alized spouse:

(a) Separate income received in the name of the commu-
nity spouse; and

(b) Income established as unavailable through a court
order.

(5) For the determination of eligibility only, if available
income under subsection (3)(a) through (c) of this section,
minus income exclusions under WAC 182-513-1340,
exceeds the special income level (SIL), defined under WAC
182-513-1100, the agency or its designee:

(a) Follows Washington state community property law
when determining ownership of income;

(b) Presumes all income received after the marriage by
either spouse to be community income;

(¢) Considers one-half of all community income avail-
able to the institutionalized spouse.

(6) If the total of subsection (5)(c) of this section plus the
institutionalized spouse's separate income is over the SIL,
determine available income using subsection (3) of this sec-
tion.

(7) A stream of income, not generated by a transferred
resource, is available to the institutionalized spouse, even if
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the institutionalized spouse transfers or assigns the rights to
the stream of income to one of the following:

(a) The community spouse; or

(b) A trust for the benefit of the community spouse.

WSR 18-16-059
PERMANENT RULES
HEALTH CARE AUTHORITY
[Filed July 26, 2018, 3:44 p.m., effective August 26, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The agency is amending WAC 182-550-7500
to comply with ESSB 6032, section 213 (1)(fff) that provides
funding for a fifty percent rate increase of outpatient services
for sole community hospitals for state fiscal year 2019. The
operating budget became effective on July 1, 2018.

Citation of Rules Affected by this Order: Amending
WAC 182-550-7500.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160, ESSB 6032, section 213 (1)(fff).

Adopted under notice filed as WSR 18-13-114 on June
20, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 26, 2018.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-22-003,
filed 10/22/14, effective 11/22/14)

WAC 182-550-7500 OPPS rate. (1) The medicaid
agency calculates hospital-specific outpatient prospective
payment system (OPPS) rates using all of the following:

(a) A base conversion factor established by the agency;

(b) An adjustment for direct graduate medical education
(DGME); and

(c) The latest wage index information established and
published by the centers for medicare and medicaid services
(CMS) when the OPPS rates are set for the upcoming year.
Wage index information reflects labor costs in the cost-based
statistical area (CBSA) where a hospital is located.

(2) Base conversion factors. The agency calculates the
base enhanced ambulatory patient group (EAPG) conversion
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factor during a hospital payment system rebasing. The base is
calculated as the maximum amount that can be used, along
with all other payment factors and adjustments described in
this chapter, to maintain aggregate payments across the sys-
tem. The agency will publish base conversion factors on its
web site.

(3) Wage index adjustments reflect labor costs in the
CBSA where a hospital is located.

(a) The agency determines the labor portion of the base
rate by multiplying the base rate by the labor factor estab-
lished by medicare; then

(b) Multiplying the amount in (a) of this subsection is
multiplied by the most recent wage index information pub-
lished by CMS when the rates are set; then

(¢) The agency adds the nonlabor portion of the base rate
to the amount in (b) of this subsection to produce a hospital-
specific wage adjusted factor.

(4) DGME. The agency obtains the DGME information
from the hospital's most recently filed medicare cost report as
available in the CMS health care cost report information sys-
tem (HCRIS) dataset.

(a) The hospital's medicare cost report must cover a
period of twelve consecutive months in its medicare cost
report year.

(b) If a hospital's medicare cost report is not available on
HCRIS, the agency may use the CMS Form 2552-10 to cal-
culate DGME.

(c) In the case where a hospital has not submitted a CMS
medicare cost report in more than eighteen months from the
end of the hospital's cost reporting period, the agency may
remove the hospital's DGME adjustment.

(d) The agency calculates the hospital-specific DGME
by dividing the DGME cost reported on worksheet B, part 1
of the CMS cost report by the adjusted total costs from the
CMS cost report.

(5) The formula for calculating the hospital's final spe-
cific conversion factor is:

EAPG base rate x (.6(wage index) + .4)/(1-DGME)

(6) ((EffectiveJanuary ;2015 the-ageneymultipliesthe

f@))) The agency considers an in-state hospital a sole
community hospital if all the following conditions apply. The
hospital must:

((®)) (a) Be certified by CMS as a sole community hos-
pital as of January 1, 2013.

((61))) (b) Have a level III adult trauma service designa-
tion from the department of health as of January 1, 2014.

((61))) (c) Have less than one hundred fifty acute care
licensed beds in fiscal year 2011.

((69))) (d) Be owned and operated by the state or a polit-
ical subdivision.

((65Y)) (7) If the hospital meets the agency's sole commu-
nity hospital (SCH) criteria listed in subsection (6) of this
section, effective:

(a) January 1, 2015, through June 30, 2018, the agency
multiplies the hospital's specific conversion factor by 1.25;

WSR 18-16-060

(b) July 1, 2018, through June 30, 2019, the agency mul-
tiplies an in-state hospital's specific EAPG conversion factor
by 1.50;

(c) July 1, 2019, the agency multiplies an in-state hospi-

tal's specific EAPG conversion factor by 1.25.
(8) The formula for calculating a sole community hospi-
tal's final conversion factor is:

[EAPG base rate x (.6(wage index) + .4)/(1-DGME)] x
((25)) SCH Factor

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

WSR 18-16-060
PERMANENT RULES
OFFICE OF THE

INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2017-06—Filed July 26, 2018, 4:40
p.m., effective August 26, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The adopted rules: (1) Establish the fee for a
license as a title rating organization; (2) the licensing require-
ments that an applicant for a license as a title rating organiza-
tion must comply with; (3) require a title rating organization
to periodically update its title insurance rate filings; and (4)
enable the commissioner to recover the costs of the commis-
sioner's examination of a title rating organization from the
title rating organization.

Citation of Rules Affected by this Order: New 5 [WAC
284-29B-010, 284-29B-020, 284-29B-030, 284-29B-040,
and 284-29B-190].

Statutory Authority for Adoption: RCW 48.02.060,
48.29.005, and 48.29.450.

Other Authority: Chapter 103, Laws of 2017.

Adopted under notice filed as WSR 18-12-085 on June 5,
2018.

A final cost-benefit analysis is available by contacting
Micah Sanders, P.O. Box 40260, Olympia, WA 98504-0260,
phone 360-725-7040, fax 360-586-3109, email micahs@
oic.wa.gov, web site www.insurance.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 5, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 5, Amended 0, Repealed 0.
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Date Adopted: July 26, 2018.

Mike Kreidler
Insurance Commissioner

Chapter 284-29B WAC

RATING ORGANIZATIONS FOR TITLE INSUR-
ANCE

NEW SECTION

WAC 284-29B-010 Licensing requirement for rating
organizations for title insurance. In addition to the informa-
tion required by RCW 48.29.410, an application for a license
as a rating organization for title insurance must include:

(1) An agreement that it is subject to the jurisdiction of
the state of Washington and governed by Title 48 RCW.

(2) An agreement to maintain the records of the rating
organization in a form that is accessible to the commissioner
for examination and statutory and rule compliance purposes.

(3) The designation of a records custodian who can pro-
vide access to the records of the rating organization, includ-
ing the custodian's address, phone number, and email
address.

(4) A designation of an individual officer of the rating
organization for title insurance to be the primary contact on
behalf of the organization and be in charge of the organiza-
tion's compliance with the insurance laws and rules of this
state. The designation must include this individual's address,
phone number, and email address.

NEW SECTION

WAC 284-29B-020 Licensing fee for rating organiza-
tions for title insurance. The licensing fee for a rating orga-
nization for title insurance is two hundred fifty dollars.

NEW SECTION

WAC 284-29B-030 Examination of rating organiza-
tions for title insurance. (1) As often as the commissioner
deems advisable and at least once in five years, the commis-
sioner shall fully examine each rating organization for title
insurance.

(2) A licensed rating organization for title insurance
must reimburse the state upon presentation of an itemized
statement for the actual travel expenses of the commissioner's
examiners, their reasonable living expense allowance, and
their per diem compensation, including salary and the
employer's cost of employee benefits, at a reasonable rate
approved by the commissioner, incurred on account of the
examination.

(3) Every rating organization for title insurance being
examined, its officers, employees, and representatives must
produce and make freely accessible to the commissioner the
accounts, records, documents, and files in his or her posses-
sion or control relating to the subject of the examination, and
must otherwise facilitate the examination.
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NEW SECTION

WAC 284-29B-040 Requirements for a licensed rat-
ing organization for title insurance to update its rate fil-
ings. (1) A licensed rating organization for title insurance
must periodically update and file with the commissioner its
title insurance base rates, or their equivalent. Each base rate
or equivalent filing must be submitted to the commissioner
no later than two and one-half years after the effective date of
the last approved base rate filing, with a proposed effective
date no later than three years after the effective date of its last
approved base rate filing.

(2) This section does not prohibit a rating organization
for title insurance from updating and filing with the commis-
sioner changes to its title insurance rates, manual of rules and
rates, rating plans, rate schedules, minimum rates, class of
rates, or rating rules at any time.

(3) After the commissioner has approved a rating organi-
zation for title insurance's filing of rates, manuals of rules and
rates, rating plans, rate schedules, minimum rates, classes of
rates, and rating rules and the filing has become effective, the
new rates in the filing supersede all earlier corresponding
rates filed by that rating organization for title insur-
ance. Insurers must not use rating organization for title insur-
ance rates that have been superseded.

(4) Rates, manuals of rules and rates, rating plans, rate
schedules, minimum rates, classes of rates, and rating rules
filed by a rating organization for title insurance and approved
by the commissioner are considered no longer effective three
years after the effective date of the rating organization for
title insurance's most recent approved base rates, or their
equivalent, filing.

(5) In the event that a rating organization for title insur-
ance fails to timely file to update its base rates, or their equiv-
alent, under subsection (1) of this section or fails to receive
approval for an update to its base rates, or their equivalent,
before its rates become no longer effective, title insurers that
are members of the rating organization for title insurance
would not have any rates in effect. In this event, each title
insurer:

(a) May continue using the rating organization for title
insurance's rates for up to one year after the date specified in
subsection (4) of this section; and

(b) Must submit to the commissioner a new filing of title
insurance rates under RCW 48.29.147 with a proposed effec-
tive date at most one year after the rating organization for title
insurance's rates become no longer effective. The title insurer
must submit this filing to the commissioner at least one hun-
dred twenty days before the proposed effective date of the fil-
ing. This filing will not be required if the title insurer is using
new rates filed by the rating organization for title insurance
and approved by the commissioner.

NEW SECTION

WAC 284-29B-190 Effect of new rates on outstand-
ing commitments for title insurance. (1) Prior to issuing
their title insurance policies, either directly or through a duly
appointed title insurance agent, title insurers generally issue
title insurance commitments as defined in RCW 48.29.010
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(3)(f) which are effective for a period no longer than ninety
days (RCW 48.18.230).

(2) When the commitment states a specified policy
amount and premium and the transaction closes within ninety
days from the date of the issuance of the commitment:

(a) The title insurer may use the rate that was in effect on
the date the commitment was issued and stated in the com-
mitment even if new rates have become effective in the
interim; or

(b) If the proposed policy amount and premium change
from that specified in the original commitment, then the title
insurer may use the rate that was in effect on the date the
commitment was issued even if new rates have become effec-
tive in the interim.

(3) If the commitment does not state a specified policy
amount and premium, then the rates in effect upon the issu-
ance of any supplement or amendment to the commitment or
amended commitment setting forth the policy amount and
premium must be used.

WSR 18-16-071
PERMANENT RULES
HEALTH CARE AUTHORITY
[Filed July 30, 2018, 9:34 a.m., effective August 30, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The agency is amending WAC 182-531A-0800
Applied behavior analysis (ABA)—Provider requirements,
to correct typographical errors in two form numbers. In WAC
182-531A-0800(4), the correct form number is HCA 13-
0009, not 13-009. In WAC 182-531A-0800 (8)(b), the correct
form number is HCA 13-0008, not 13-008. This correction is
necessary so that providers can find the correct form on
health care authority's forms web page.

Citation of Rules Affected by this Order: Amending
WAC 182-531A-0800.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Adopted under notice filed as WSR 18-11-092 on May
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 30, 2018.

Wendy Barcus
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 18-09-036,
filed 4/12/18, effective 5/13/18)

WAC 182-531A-0800 Applied behavior analysis
(ABA)—Provider requirements.
Center of excellence.

(1) A center of excellence (COE) may be an entity or an
individual. The COE's evaluating and prescribing providers
must function as a multidisciplinary care team.

(2) The COE must employ:

(a) A person licensed under Title 18 RCW who is expe-
rienced in the diagnosis and treatment of autism spectrum
disorders and is:

(1) A developmental pediatrician;

(1) A neurologist;

(iii) A pediatric neurologist;

(iv) A pediatric psychiatrist;

(v) A psychiatrist; or

(vi) A psychologist; or

(b) A qualified medical provider who meets qualifica-
tions in subsection (3) of this section and who has been des-
ignated by the agency as a COE.

(3) The COE must be prequalified by the agency as
meeting or employing people who meet the following crite-
ria:

(a) ARNPs, physicians, and psychologists must have
demonstrated expertise in diagnosing an autism spectrum dis-
order by:

(i) Using a validated diagnostic tool;

(i1) Confirming the diagnosis by observing the client's
behavior and interviewing family members; or

(iii) Reviewing the documentation available from the cli-
ent's primary care provider, individualized education plan, or
individualized family service plan;

(b) ARNPs, physicians, and psychologists must under-
stand the medically necessary use of applied behavior analy-
sis (ABA); and

(c) ARNPs, physicians, and psychologists must be suffi-
ciently qualified to conduct and document a comprehensive
diagnostic evaluation, and develop a multidisciplinary clini-
cal treatment plan under WAC 182-531A-0500(2).

(4) To be recognized as a COE by the agency, the pro-
vider must submit a signed COE Attestation form, HCA ((43-
009)) 13-0009, to the agency.

(5) The COE must be enrolled with the agency or the cli-
ent's managed care organization to be reimbursed for ser-
vices.

(6) Examples of providers who can qualify as a desig-
nated COE include:

(a) Multidisciplinary clinics;

(b) Individual qualified provider offices; and

(¢) Neurodevelopmental centers.

(7) All ABA providers must meet the specified minimum
qualifications and comply with applicable state laws.

Lead behavior analysis therapist.

(8) The lead behavior analysis therapist (LBAT) must:

(a) Be licensed by the department of health (DOH) to
practice independently as a behavior analyst or an assistant
behavior analyst with supervision from a licensed behavior
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analyst or licensed psychologist (see chapter 18.380 RCW)
and be an eligible provider according to chapter 182-502
WAC; or

(b) Be a DOH-licensed mental health counselor, DOH-
licensed marriage and family therapist, DOH-licensed inde-
pendent clinical social worker, DOH-licensed advanced
social worker, or DOH-licensed psychologist (see chapter
18.380 RCW). Providers listed in this subsection must have a
signed Applied Behavior Analysis (ABA) Attestation form,
HCA ((#3-668)) 13-0008, regarding certification as a board-
certified behavior analyst (BCBA) or a board-certified assis-
tant behavior analyst (BCaBA) on file with the agency.

(9) The LBAT must enroll as a servicing provider under
chapter 182-502 WAC, be authorized to supervise ancillary
providers, and be:

(a) A DOH-licensed behavior analyst (LBA) (see chap-
ter 18.380 RCW); or

(b) A DOH-licensed assistant behavior analyst (LABA)
(see chapter 18.380 RCW).

(10) If the LBAT's role is filled by a LABA, the respon-
sibilities below must be fulfilled by both the LABA and the
supervising LBA or licensed psychologist, as required by
DOH under chapter 246-805 WAC. The LBAT must:

(a) Develop and maintain an ABA therapy treatment
plan that is comprehensive, incorporating treatment provided
by other health care professionals, and that states how all
treatment will be coordinated; and

(b) Supervise at least five percent of the total direct care
provided by the certified behavior technician per week.

Certified behavior technician.

(11) The certified behavior technician (CBT) must:

(a) Be certified by DOH as a CBT under chapter 18.380
RCW in good standing with no license restrictions; or

(b) Be a DOH-licensed mental health counselor, DOH-
licensed marriage and family therapist, DOH-licensed inde-
pendent clinical social worker, DOH-licensed advanced
social worker, or DOH-licensed psychologist (see chapter
18.380 RCW). Providers listed in this subsection must have a
signed Applied Behavior Analysis (ABA) Attestation form,
HCA 13-0008, regarding ABA qualifications on file with the
agency.

(12) The CBT must enroll as a servicing provider under
chapter 182-502 WAC.

(13) The CBT must:

(a) Deliver services according to the ABA therapy treat-
ment plan;

(b) Be supervised by a DOH-licensed professional who
meets the requirements under WAC 246-805-330; and

(c) Review the client's progress with the supervisor at
least every two weeks to confirm that the ABA therapy treat-
ment plan still meets the client's needs. If changes are clini-
cally indicated, they must be made by the supervisor.

Facility-based day program.

(14) All facility-based day program providers must meet
the requirements under WAC 182-531A-0600 (3)(a), and
meet the following requirements:
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(a) Outpatient hospital facilities must meet the applica-
ble DOH licensure requirements under chapter 246-320
WAC;

(b) Any provider rendering direct ABA services in the
facility-based day program must meet the qualifications and
applicable licensure or certification requirements as
described in this subsection, as applicable;

(c) Any provider serving as a member of the multidisci-
plinary care team must be licensed or certified under Title 18
RCW; and

(d) Have a signed ABA Day Program Capacity Attesta-
tion form, HCA 13-0007, on file with the agency.

WSR 18-16-074
PERMANENT RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 18-162—Filed July 30, 2018, 10:05 a.m., effective August 30, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending its rules based on
the long-standing practice of allowing crew members of the
licensed vessel to retain a limited amount of salmon for per-
sonal use during a commercial salmon fishery. This rule will
allow commercial fishers to take home a trip limit of three
salmon for personal use during commercial salmon fishing
activity. Clarifying this will make the rule more enforceable
and also easier to follow for commercial fishers.

Citation of Rules Affected by this Order: New WAC
220-200-180 Suspension of a special use permit—Appeal
hearing, 220-200-190 Disability designation and 220-413-
210 Trapping of furbearing animals by persons with a dis-
ability; and amending WAC 220-200-160 Definition of a per-
son with a disability, 220-200-170 Special use permits, 220-
305-120 Harvesting of shellfish, food fish or game fish by
persons with a disability, and 220-413-140 Hunting of game
birds and animals by persons with a disability.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.013, 77.04.055, 77.12.047, 77.32.237, 77.32.238, and
77.32.400.

Adopted under notice filed as WSR 18-06-084 on March
6,2018.

Changes Other than Editing from Proposed to Adopted
Version: There were corrections and clarifications made to
language in WAC 220-305-120, 220-413-210, and 220-200-
160.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 3, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.
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Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 30, 2018.

Brad Smith, Chairman
Fish and Wildlife Commission

AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-200-160 Definition of a person with a dis-
ability. (1) "Person with a disability" for purposes of eligibil-
ity under disability designation means a person who has a
permanent physical disability or permanent developmental
disability which substantially impairs ((their)) the person's
ability to participate in recreational activities or to access
department lands((;-and)) including. but not limited to:

(a) "Lower extremity disability," which means (()) the
person ((whe)) has a permanent lower extremity impairment
and is not ambulatory over natural terrain without a lower
extremity prosthesis or must permanently use a medically
prescribed assistive device every time for mobility including,
but not limited to, a wheelchair, crutch, walker, or oxygen
bottle; or

(b) "Upper extremity disability," which means ((&)) the
person ((whe)) has a permanent upper extremity impairment
and is physically limited in their ability to hold and safely
operate a legal hunting or harvesting device((;-e¥)).

(c) These definitions include, but are not limited to, per-
sons with a permanent upper or lower extremity impairment
who have lost the use of one or both upper or lower extremi-
ties, or who have a severe physical limitation in the use of one
or both upper or lower extremities, or who have a diagnosed
permanent disease or disorder which substantially impairs or
severely interferes with mobility or the use of one or both
upper or lower extremities.

(2) "Blind" or "visually impaired," which means:

(a) ((Blindness—is)) Having a central visual acuity that
does not exceed 20/200 in the better eye with corrective
lenses, or the widest diameter of the visual field does not
exceed twenty degrees; or

(b) ((Few—vistenis)) Having a severe loss of visual acu-
ity ranging from 20/70 to 20/200 while retaining some visual
function; or

(c) Having inoperable visual impairments ((may
inelude)) including, but are not limited to: Albinism, aniridia,
aphakia, cataracts, glaucoma, macular degeneration, or other
similar diagnosed disease or disorder.

(3) "Developmental disability," which means a cognitive
intellectual disability such as: Cerebral palsy, down syn-
drome, epilepsy, autism, or another neurological condition of
an individual found to be closely related to an intellectual dis-
ability or to require treatment similar to that required for indi-
viduals with intellectual disabilities, which originates before
the individual attains age eighteen, which has continued or
can be expected to continue indefinitely, and which consti-
tutes a substantial limitation to the individual.
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AMENDATORY SECTION (Amending WSR 17-17-109,

filed 8/21/17, effective 9/21/17)
WAC 220-200-170 Special use permits. (1) ((Fhe

FF+15-756;)) A special use permit issued by the department

sets forth terms and conditions to allow for reasonable

accommodations for persons granted disability designation.
(2) A special use permit must be carried on the person

acting under or using devices authorized by the special use
permit.

(3) The terms for use granted by a special use permit,
when provided as a reasonable modification, supersede
department rules that conflict with the terms of the special
use permit.

(4) It is unlawful to fail to abide by the conditions of a
special use permit. Violation of this subsection is punishable
under RCW 77.15.160 (6)(b), 77.15.230, or 77.15.750, or
other statutes under chapter 77.15 RCW depending on the
circumstances of the violation.

NEW SECTION

WAC 220-200-180 Suspension of a special use per-
mit—Appeal hearing. (1) The department may suspend a
person's special use permit for the following reasons and cor-
responding lengths of time:

(a) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is found to have
committed an infraction under Title 77 RCW or the depart-
ment's rules for an act committed while the person is using
the special use permit, the department shall suspend the per-
son's special use permit for two years;

(b) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is convicted of
a misdemeanor or gross misdemeanor under Title 77 RCW or
the department's rules for an act committed while the person
is using the special use permit, the department shall suspend
the person's special use permit for five years;

(¢) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
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completion of specific terms or conditions or is convicted of
trespass, reckless endangerment, criminal conspiracy, or
making a false statement to law enforcement while hunting,
fishing, or engaging in any activity regulated by the depart-
ment, the department shall suspend the person's special use
permit for life;

(d) Upon conviction or any outcome in criminal court
whereby a person voluntarily enters into a disposition that
continues or defers the case for dismissal upon the successful
completion of specific terms or conditions or is convicted of
a felony violation under Title 77 RCW for an act committed
while the person is using the special use permit, the depart-
ment shall suspend the person's special use permit for life;

(e) If the person has a hunting or fishing license revoked
or has hunting or fishing license privileges suspended in
another state, the department shall suspend the person's spe-
cial use permit for the duration of the underlying suspension
or revocation;

(f) If the person is cited, or charged by complaint, for an
offense under Titles 76, 77, 79, 79A, 9, and 9A RCW; or for
unlawful use of a department permit, trespass, reckless
endangerment, criminal conspiracy, or making a false state-
ment to law enforcement while hunting, fishing, or engaging
in any activity regulated by the department for an act commit-
ted while the person is using the special use permit, the
department shall immediately suspend the person's special
use permit until the offense has been adjudicated; or

(g) If the person submits fraudulent information to the
department related to the person's special use permit, the
department shall suspend the person's special use permit for
five years.

(2) The department may suspend a person's special use
permit for two years if the person fails to abide by the terms
or conditions of the special use permit issued to that person.

(3) Any person with a disability issued a special use per-
mit, who is notified of an intended suspension may request an
appeal hearing under chapter 34.05 RCW. A written request
for hearing must be received within twenty days of the notice
of suspension.

NEW SECTION

WAC 220-200-190 Disability designation. (1) A per-
son meeting the definition of "person with a disability" under
WAC 220-200-160, and who submits the required applica-
tion and accompanying documentation shall be granted a dis-
ability designation by the department.

(2) A person whose application for a disability designa-
tion is denied by the department may request a hearing to
contest the denial. A written request for a hearing must be
received within twenty days of the notice of suspension.

AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-305-120 Harvesting of shellfish, food fish
or game fish by persons with a disability. (1) Definitions:

(a) "Harvester with a disability" means a person ((with-&
permanent)) who has been granted a disability designation
and who possesses a valid disabled harvester ((permit))
endorsement issued by the department;
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(b) "Disabled harvester ((permit)) endorsement" means

((a—permit—eard;-or)) an endorsement to a license issued by
the department to ((any)) a person ((with-a-permanent-disabil-
ity-whe-applies-te-the-department-and presents-suchevidenee

as-the-director-mayrequire-showing-that the-appheant-isa
person-with-a-qualifiring-disability)) who has been granted a
disability designation;

(@ tosi [ . Lt

the-issuance-of aharvesting tieense:))

(c) "Designated harvester companion" means a desig-
nated person who only assists with that physical function the
harvester with a disability is unable to perform during his or
her recreational activity in the taking of shellfish, food fish,
or game fish;

(d) "Designated harvester companion card" means an
identification card issued by the department to a harvester
with a disability for use by another person in assisting or act-
ing on the behalf of the harvester with a disability while
engaging in fishing or harvesting activities.

(2) A designated harvester companion card will be
issued to the holder of a disabled harvester endorsement
along with the issuance of a harvesting license.

(3) It is unlawful for a harvester with a disability to fail
to obtain all licenses, permits and catch record cards prior to
fishing.

((3))) (4) The designated harvester companion, when
accompanied by the harvester with a disability, may assist the
harvester with a disability in taking shellfish, game fish and
food fish or engage in the taking of shellfish, game fish, and
food fish on behalf of the harvester with a disability.

() (5) It is unlawful for a designated harvester com-
panion to assist a harvester with a disability unless the har-
vester with a disability is present and participating in the fish-
ing activity, except:

(a) The harvester with a disability is not required to be
present at the location where the designated harvester com-
panion is harvesting shellfish for the harvester with a disabil-
ity. The harvester with a disability is required to be in the
direct line of sight of the designated harvester companion
who is harvesting shellfish for him or her, unless it is not pos-
sible to be in a direct line of sight because of a physical
obstruction or other barrier. If such a barrier or obstruction
exists, the harvester with a disability is required to be within
one-quarter mile of the designated harvester companion who
is harvesting shellfish for him or her and must have a form of
reliable and direct communication.

() (6) 1t is unlawful for a designated harvester com-
panion to assist a harvester with a disability unless the desig-

nated harvester companion ((is-licensed-and-has-the-desig-
nated-harvestercompanion-—card-onhis-orherpersen)) has a

valid equivalent harvesting license issued by Washington
state or another state.

(7) It is unlawful for a designated harvester companion
to assist a harvester with a disability unless the designated
harvester companion is licensed and has the designated har-
vester companion card on his or her person.

((€6))) (8) Shellfish, game fish or food fish harvested by
a designated harvester companion on behalf of a harvester
with a disability becomes part of the harvester with a disabil-
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ity's ((bag)) daily or possession limit, and must be kept sepa-
rate from the designated harvester companion's ((bag)) daily
or possession limit.

((FA—vielation—of this—seetion—is—punishableunder
REWF715386:)) (9) It is unlawful for a harvester with a
disability to utilize spin casting gear during fly fishing only
season, unless the harvester with a disability has been issued
a special use permit from the department.

(a) Such person may use spin casting gear with a casting

bubble and monofilament line with no limit on breaking
strength; and

(b) Hook size and barb restrictions, fishing fly require-
ments, and bait and weight prohibitions as provided for in
WAC 220-310-150, apply to both conventional fly fishing
and spin casting fly fishing.

(10) A violation of'this section is punishable under RCW
77.15.380, or other statutes under chapter 77.15 RCW
depending on the circumstances of the violation.

AMENDATORY SECTION (Amending WSR 17-17-109,
filed 8/21/17, effective 9/21/17)

WAC 220-413-140 Hunting of game birds and ani-
mals by persons with a disability. (1) Definitions:

(a) "Hunter with a disability" means a person ((with—a
permanent)) who has been granted a disability designation
and who possesses a valid disabled hunter ((permit)) endorse-
ment issued by the department.

(b) "Disabled hunter ((permit)) endorsement” means ((a
permit;—eard;-or)) an endorsement to a license issued by the

department to ((any)) a person ((with-a-permanent)) granted a
dlsablhty ((whe—&pphes—te—me—éep&mﬁeﬁt—aﬁd—pfeseﬁ%s—weh

ofa-huntinglieense)) designation.

(¢) "Designated hunter companion" means a designated
person who only assists with that physical function the hunter
with a disability is unable to perform, such as stalking, shoot-
ing, tracking, retrieving, or the tagging of game birds and
game animals.

(d) "Designated hunter companion card" means an iden-
tification card issued by the department to a hunter with a dis-
ability for use by another person in assisting or acting on the
behalf of the hunter with a disability while engaging in hunt-
ing activities.

(e) "Accompany" means the hunter with a disability and
the designated hunter companion are in the physical presence
of each other, not to exceed a 1/4-mile separation. While
stalking or shooting an animal, the hunter with a disability
and the designated hunter companion must have a form of
reliable and direct communication.

(2) A designated hunter companion card will be issued to
the holder of a disabled hunter endorsement upon purchase of
a hunting license.

(3) It is unlawful for a hunter with a disability to fail to
obtain all required licenses, tags, or stamps before hunting.

WSR 18-16-074

((3))) (4) It is unlawful for a designated hunter compan-
ion to assist a hunter with a disability unless the designated
hunter companion has the designated hunter companion card
on his or her person. A designated hunter companion must
have a valid hunting license issued by Washington state or
another state.

(a) The designated hunter companion must accompany
the hunter with a disability when stalking or shooting game
on behalf of the hunter with a disability.

(b) The designated hunter companion does not need to
accompany the hunter with a disability while tracking an ani-
mal wounded by either hunter, or while tagging or retrieving
a downed animal on behalf of the hunter with a disability.

((4)) (5) 1t is unlawful for the hunter with a disability or
the designated hunter companion to fail to:

(a) Immediately cut, notch, or date any required tag upon
harvesting a game bird or animal; and

(b) Affix the tag to the carcass of the game bird or animal
as soon as reasonably possible after killing the game.

(5 A-violation-ef subseetion{(2);3);or{4)-of thissee-
tton—is—punishableunder REWF715-400—7715410;
REW-dependingon-the-eireumstanees-of the-vielation:))

(6) Game birds or game animals killed, tagged or
retrieved by a designated hunter companion on behalf of a
hunter with a disability do not count against the designated
hunter companion's bag or possession limit.

(7) 1t is unlawful for a hunter with a disability to possess
a loaded firearm in a motor vehicle, or shoot from a motor

vehicle, unless the ((Vehie}e—ts—s%epped—ﬂ&e—vehﬂr}e—rs

pl-&eafd—mﬁst—be—disial-ayed—&ﬂd—v%s’rb%e)) hunter with a disabil-

ity has been issued a special use permit from the department,
and:

(a) The vehicle is stopped. the vehicle is removed from
the maintained portion of the roadway, and the motor is
turned off: and

(b) A valid blue disabled hunter "shooting from a vehi-
cle" identification placard must be displayed and visible.

(8) It is unlawful for a hunter with a disability to utilize a
crossbow in archery or muzzleloader season, unless the
hunter with a disability has been issued a special use permit
from the department.

(9) A violation of this section is punishable under RCW
77.15.400, 77.15.410, 77.15.430, or 77.15.750 or other stat-
utes under chapter 77.15 RCW, depending on the circum-
stances of the violation.

NEW SECTION

WAC 220-413-210 Trapping of furbearing animals
by persons with a disability. (1) Definitions:

(a) "Trapper with a disability" means a person who has
been granted a disability designation and who possesses a
valid disabled trappers endorsement issued by the depart-
ment.

(b) "Disabled trapper endorsement" means an endorse-
ment to a license issued by the department to a person granted
a disability designation.
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(c) "Designated trapper companion" means a designated
person who only assists with that physical function the trap-
per with a disability is unable to perform, such as trap place-
ment, baiting, checking the trap(s), retrieving, or the tagging
of furbearing animals during trapping season.

(d) "Designated trapper companion card" means an iden-
tification card issued by the department to a trapper with a
disability for use by another person in assisting or acting on
the behalf of the trapper with a disability while engaging in
trapping activities.

(e) "Accompany" means the trapper with a disability and
the designated trapper companion are in the physical pres-
ence of each other, not to exceed a 100-foot separation. The
trapper with a disability and the designated trapper compan-
ion must have a form of reliable and direct communication.

(2) A designated trapper companion card will be issued
to the holder of a disabled trapper endorsement upon pur-
chase of a trapping license.

(3) It is unlawful for a trapper with a disability to not fol-
low all agency rules and to fail to possess all required licenses
and permits before trapping.

(4) It is unlawful for a designated trapper companion to
assist a trapper with a disability unless the designated trapper
companion has the designated trapper companion card on his
or her person. A designated trapper companion must have a
valid trapper license issued by Washington state or another
state.

The designated trapper companion must accompany the
trapper with a disability during trap placement, baiting, and
checking the trap(s).

(5) Furbearing animals killed or retrieved by a desig-
nated trapper companion on behalf of a trapper with a disabil-
ity do not count against the designated trapper companion's
bag, daily, or possession limit.

(6) A violation of this section is punishable under WAC
220-417-010, 220-417-020, 220-417-030, or other statutes
under chapter 77.15 RCW depending on the circumstances of
the violation.
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PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed July 30, 2018, 1:50 p.m., effective see below]

Effective Date of Rule: Thirty-one days after filing,
except for WAC 392-400-025, 392-400-110, 392-400-430,
392-400-435, 392-400-440, 392-400-445, 392-400-450, 392-
400-455, 392-400-460, 392-400-465, 392-400-470, 392-400-
475, 392-400-480, 392-400-510, 392-400-515, 392-400-520,
392-400-525 and 392-400-530, which are effective on July 1,
2019.

Purpose: These permanent rules amend chapter 392-400
WAC, which governs how a public school district may
administer student discipline, including notice requirements
to students and parents and due process protections for stu-
dents who are suspended or expelled.
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The permanent rules are intended to:

e Simplify and clarify due process procedures for school
districts, students, and families;

e Improve clarity and readability of the entire chapter,
thereby eliminating problems of interpretation and prob-
lems of practice that are a result of confusing or vague
terminology;

*  Encourage fewer adversarial resolutions to discipline-
related issues and the use of best practices to minimize
the use of exclusionary discipline practices;

* Increase opportunities for students, family, and commu-
nity engagement in discipline, including in the develop-
ment of discipline policies and in resolving discipline-
related issues; and

*  Provide further guidance on the requirements passed by
the legislature in 2016 in HB [4SHB] 1541, including
specific guidance on the provision of educational ser-
vices while a student is suspended or expelled.

The permanent rules incorporate substantial stakeholder
feedback, including formal comments the office of superin-
tendent of public instruction received in writing and during
eight public hearings.

Citation of Rules Affected by this Order: New WAC
392-400-010, 392-400-015, 392-400-020, 392-400-023, 392-
400-025, 392-400-110, 392-400-330, 392-400-335, 392-400-
430, 392-400-435, 392-400-440, 392-400-445, 392-400-450,
392-400-455, 392-400-460, 392-400-465, 392-400-470, 392-
400-475, 392-400-480, 392-400-510, 392-400-515, 392-400-
520, 392-400-525, 392-400-530, 392-400-610, 392-400-710,
392-400-805, 392-400-810, 392-400-815, 392-400-820, 392-
400-825 and 392-400-830; repealing WAC 392-400-200,
392-400-205, 392-400-210, 392-400-215, 392-400-220, 392-
400-227, 392-400-290 and 392-400-420; and amending
WAC 392-400-230, 392-400-233, and 392-400-235.

Statutory Authority for Adoption: RCW 28A.600.015,
28A.600.020.

Other Authority: RCW 28A.600.010 through 28A.600.-
022, 28A.320.211.

Adopted under notice filed as WSR 18-12-122 on June 6,
2018.

Changes Other than Editing from Proposed to Adopted
Version:

«  WAC 392-400-335(4) was deleted.
«  WAC 392-400-440(2) was revised to state: "A school

district may only administer an expulsion: (a) For behav-
ioral violations under RCW 28A.600.015 (6)(a) through
©)d; ..."

«  WAC 392-400-445(2) was revised to state: "A school
district may only administer an expulsion: (a) For behav-
ioral violations under RCW 28A.600.015 (6)(a) through
©)(d; ..."

*  WAC 392-400-510 (1)(b) was revised to state: "An
immediate and continuing threat of material and substan-
tial disruption of the educational process;subjeet."

*  WAC 392-400-610 was revised to add: "A school dis-
trict may not suspend the provision of educational ser-
vices to a student in response to behavioral violations."



Washington State Register, Issue 18-16

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 32, Amended 3, Repealed 8.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 30, 2018.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

Chapter 392-400 WAC
((PERH-S)) STUDENT DISCIPLINE

NEW SECTION

WAC 392-400-010 Purpose. The purpose of this chap-
ter is to ensure that school districts in Washington:

(1) Provide due process to students;

(2) Implement culturally responsive discipline policies
and procedures that provide opportunity for all students to
achieve personal and academic success;

(3) Engage school personnel, students, parents, families,
and the community in decisions related to the development
and implementation of discipline policies and procedures;

(4) Ensure fairness and equity in the administration of
discipline;

(5) Administer discipline in ways that respond to the
needs and strengths of students, support students in meeting
behavioral expectations, and keep students in the classroom
to the maximum extent possible;

(6) Provide educational services that students need to
complete their education without disruption;

(7) Facilitate collaboration between school personnel,
students, and families to ensure successful reentry into the
classroom following a suspension or expulsion; and

(8) Provide a safe and supportive learning environment
for all students.

NEW SECTION

WAC 392-400-015 Authority. The authority for this
chapter is RCW 28A.600.015 and 28A.600.020, which
require the office of superintendent of public instruction to
establish rules that prescribe the substantive and procedural
due process rights of students served by any program or
activity conducted by, or on behalf of, school districts.
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NEW SECTION

WAC 392-400-020 Application. (1) This chapter estab-
lishes the minimum procedural and substantive due process
rights of students when they may be subject to discipline in
Washington school districts. A school district may establish
additional due process protections for students consistent
with federal statutes and regulations, state statutes, common
law, and rules prescribed by the office of superintendent of
public instruction.

(2) This chapter must be construed in a manner consis-
tent with the following laws and rules:

(a) RCW 28A.600.010 through 28A.600.022 and
28A.320.211, regarding the administration of student disci-
pline;

(b) RCW 28A.300.042, regarding the collection, report-
ing, and disaggregation of student-level discipline data;

(c) Chapter 392-190 WAC, prohibiting unlawful dis-
crimination in Washington public schools, including the
requirement under WAC 392-190-048 that school districts
annually review disaggregated discipline data to identify and
address disproportionality in the administration of discipline
on the basis of sex, race, limited-English proficiency (i.e.,
English learners), and disability, including students protected
under Section 504 of the Rehabilitation Act of 1973 and Part
B of the Individuals with Disabilities Education Act;

(d) WAC 392-172A-05140 through 392-172A-05175,
and 34 C.F.R. Part 300.530 through 300.536, regarding the
discipline of students with disabilities under the Individuals
with Disabilities Education Act;

(e) RCW 28A.165.035, regarding the state menu of best
practices and strategies for behavior; and

() RCW 28A.415.410 and 28A.415.420, regarding
training to support school personnel in implementing disci-
pline policies and procedures and gaining knowledge and
skills in cultural competence.

NEW SECTION

WAC 392-400-023 Definitions. As used in this chapter
the terms:

(1) "Behavioral violation" means a student's behavior
that violates a school district's discipline policy adopted
under WAC 392-400-225.

(2) "Classroom exclusion" means the exclusion of a stu-
dent from a classroom or instructional or activity area for
behavioral violations, subject to the requirements in WAC
392-400-330 and 392-400-335. Classroom exclusion does
not include actions that result in missed instruction for a brief
duration when:

(a) A teacher or other school personnel attempts other
forms of discipline to support the student in meeting behav-
ioral expectations; and

(b) The student remains under the supervision of the
teacher or other school personnel during such brief duration.

(3) "Corrective action" means discipline, classroom
exclusion, suspension, emergency expulsion, or expulsion.

(4) "Culturally responsive" has the same meaning as
"cultural competency" in RCW 28A.410.270.

(5) "Discipline" and "other forms of discipline" mean all
forms of corrective action used in response to behavioral vio-
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lations, other than classroom exclusion, suspension, expul-
sion, or emergency expulsion, which may involve the use of
best practices and strategies included in the state menu for
behavior developed under RCW 28A.165.035.

(6) "Discretionary discipline” means a disciplinary
action taken by a school district for student behavior that vio-
lates rules of student conduct adopted by a school district
board of directors under RCW 28A.600.010 and 28A.600.-
015, but does not constitute action taken in response to any of
the following:

(a) A violation of RCW 28A.600.420;

(b) An offense in RCW 13.04.155;

(c) Two or more violations of RCW 9A.46.120, 9.41.-
280, 28A.600.455, 28A.635.020, or 28A.635.060 within a
three-year period; or

(d) Behavior that adversely impacts the health or safety
of other students or educational staff.

(7) "Disruption of the educational process" means the
interruption of classwork, the creation of disorder, or the
invasion of the rights of a student or group of students.

(8) "Emergency expulsion" means an emergency
removal from school for up to, and not exceeding, ten consec-
utive school days from the student's current school placement
by a school district superintendent or a designee of the super-
intendent. The superintendent or designee must have good
and sufficient reason to believe that the student's presence
poses an immediate and continuing danger to other students
or school staff or an immediate and continuing threat of sub-
stantial disruption of the educational process. An emergency
expulsion must end or be converted to another form of cor-
rective action within ten school days from the date of the
emergency removal from school.

(9) "Expulsion" means a denial of attendance for a
period of time up to, but not longer than, the length of an aca-
demic term, as defined by the school board, from the time a
student is removed from his or her current school placement
by a school district superintendent or a designee of the super-
intendent. An expulsion also may include a denial of admis-
sion to, or entry upon, real and personal property that is
owned, leased, rented, or controlled by the school district.

(10) "Length of an academic term" means the total num-
ber of school days in a single trimester or semester, as defined
by the school board.

(11) "Long-term suspension" means a suspension that:

(a) Exceeds ten school days and has an end date of not
more than the length of an academic term, as defined by the
school board, from the time of corrective action;

(b) Cannot be imposed in such a manner that causes the
student to lose academic grades or credit in excess of one
semester or trimester during the same school year; and

(c) Cannot be imposed beyond the school year in which
the alleged misbehavior occurs.

(12) "Parent" has the same meaning as in WAC 392-
172A-01125.

(13) "School business day" means any calendar day,
exclusive of Saturdays, Sundays, and any federal and school
holidays, upon which the office of the superintendent of the
school district is open to the public for the conduct of busi-
ness. A school business day shall be concluded or terminated
upon the closure of said office for the calendar day.
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(14) "School day" means a calendar day except school
holidays on which students enrolled in the school district are
afforded the opportunity to be engaged in educational activity
which is planned, supervised, and conducted by or under the
supervision of the school district certificated staff, and on
which day all or any portion of the students enrolled in the
program actually participate in such educational activity.

(15) "Short-term suspension" means a suspension for
any portion of a calendar day up to and not exceeding ten
consecutive school days.

(16) "Suspension" means a denial of attendance in
response to a behavioral violation from any subject or class,
or from any full schedule of subjects or classes, but not
including classroom exclusions, expulsions, or emergency
expulsions.

NEW SECTION

WAC 392-400-025 Definitions. As used in this chapter
the terms:

(1) "Behavioral violation" means a student's behavior
that violates a school district's discipline policy adopted
under WAC 392-400-110.

(2) "Classroom exclusion" means the exclusion of a stu-
dent from a classroom or instructional or activity area for
behavioral violations, subject to the requirements in WAC
392-400-330 and 392-400-335. Classroom exclusion does
not include actions that result in missed instruction for a brief
duration when:

(a) A teacher or other school personnel attempts other
forms of discipline to support the student in meeting behav-
ioral expectations; and

(b) The student remains under the supervision of the
teacher or other school personnel during such brief duration.

(3) "Culturally responsive" has the same meaning as
"cultural competency" in RCW 28A.410.270.

(4) "Discipline" means any action taken by a school dis-
trict in response to behavioral violations.

(5) "Disruption of the educational process" means the
interruption of classwork, the creation of disorder, or the
invasion of the rights of a student or group of students.

(6) "Emergency expulsion" means the removal of a stu-
dent from school because the student's presence poses an
immediate and continuing danger to other students or school
personnel, or an immediate and continuing threat of material
and substantial disruption of the educational process, subject
to the requirements in WAC 392-400-510 through 392-400-
530.

(7) "Expulsion" means a denial of admission to the stu-
dent's current school placement in response to a behavioral
violation, subject to the requirements in WAC 392-400-430
through 392-400-480.

(8) "Length of an academic term" means the total num-
ber of school days in a single trimester or semester, as defined
by the school board.

(9) "Other forms of discipline" means actions used in
response to behavioral violations, other than classroom
exclusion, suspension, expulsion, or emergency expulsion,
which may involve the use of best practices and strategies
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included in the state menu for behavior developed under
RCW 28A.165.035.

(10) "Parent" has the same meaning as in WAC 392-
172A-01125.

(11) "School business day" means any calendar day,
except Saturdays, Sundays, or any federal, state, or school
holiday, when the office of the superintendent of a school dis-
trict is open to the public for business.

(12) "School board" means the governing board of direc-
tors of a local school district.

(13) "School day" means any day or partial day that stu-
dents are in attendance at school for instructional purposes.

(14) "Suspension" means a denial of attendance in
response to a behavioral violation from any subject or class,
or from any full schedule of subjects or classes, but not
including classroom exclusions, expulsions, or emergency
expulsions.

(a) "In-school suspension" means a suspension in which
a student is excluded from the student's regular educational
setting but remains in the student's current school placement
for up to ten consecutive school days, subject to the require-
ments in WAC 392-400-430 through 392-400-475.

(b) "Long-term suspension" means a suspension in
which a student is excluded from school for more than ten
consecutive school days, subject to the requirements in WAC
392-400-430 through 392-400-475.

(c) "Short-term suspension" means a suspension in
which a student is excluded from school for up to ten consec-
utive school days, subject to the requirements in WAC 392-
400-430 through 392-400-475.

DISCIPLINE POLICIES AND PROCEDURES

NEW SECTION

WAC 392-400-110 Discipline policies and proce-
dures—Development, review, and distribution. (1) School
district policies and procedures beginning in the 2019-20
school year. Before the commencement of the 2019-20
school year, a school district must adopt written policies and
procedures for supporting students in meeting behavioral
expectations and administering discipline in accordance with
this chapter. The policies and procedures must:

(a) Clearly state the types of behaviors for which disci-
pline, including suspension and expulsion, may be adminis-
tered;

(b) Have a real and substantial relationship to the lawful
maintenance and operation of the school district including,
but not limited to, the preservation of the health and safety of
students and employees and the preservation of an educa-
tional process that is conducive to learning;

(c) Provide for early involvement of parents in efforts to
support students in meeting behavioral expectations;

(d) Provide that school personnel make every reasonable
attempt to involve parents and students in the resolution of
behavioral violations for which discipline may be adminis-
tered;

(e) Identify other forms of discipline that school person-
nel should administer before or instead of administering
classroom exclusion, suspension, or expulsion to support stu-
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dents in meeting behavioral expectations. Administering
other forms of discipline may involve the use of best prac-
tices and strategies included in the state menu for behavior
developed under RCW 28A.165.035;

(f) Identify school personnel with the authority to admin-
ister classroom exclusions, suspensions, expulsions, emer-
gency expulsions, and other forms of discipline;

(g) Establish appeal and review procedures related to the
administration of suspensions, expulsions, and emergency
expulsions, consistent with WAC 392-400-430 through 392-
400-530;

(h) Establish grievance procedures to address parents' or
students' grievances related to the administration of class-
room exclusions and other forms of discipline, including dis-
cipline that excludes a student from transportation or extra-
curricular activity. The procedures must, at a minimum,
include an opportunity for the student to share the student's
perspective and explanation regarding the behavioral viola-
tion;

(i) Describe the types of educational services the school
district offers to students during a suspension or expulsion
and the procedures to be followed for the provision of educa-
tional services under WAC 392-400-610;

(j) Provide for reengagement meetings and plans, consis-
tent with WAC 392-400-710;

(k) Provide a process for students who have been sus-
pended or expelled to petition for readmission; and

(1) Be consistent with the model policy developed under
RCW 28A.345.090.

(2) Development and review. A school district must
develop and periodically review discipline policies and pro-
cedures with the participation of school personnel, students,
parents, families, and the community. During the develop-
ment and review of discipline policies and procedures, the
school district must use disaggregated data collected under
RCW 28A.300.042 to:

(a) Monitor the impact of the school district's discipline
policies, procedures, and practices; and

(b) Update the school district's discipline policies and
procedures to improve fairness and equity in the administra-
tion of discipline.

(3) Distribution of policies and procedures. A school
district must make discipline policies and procedures avail-
able to families and the community. The school district must
annually provide the district's discipline policies and proce-
dures to all district personnel, students, and parents, which
may require language assistance for students and parents with
limited-English proficiency under Title VI of the Civil Rights
Act of 1964. The school district must ensure district employ-
ees and contractors are knowledgeable of the discipline poli-
cies and procedures.

DISCIPLINE, SUSPENSION, AND EXPULSION
RULES

AMENDATORY SECTION (Amending WSR 07-04-048,
filed 1/31/07, effective 3/3/07)

WAC 392-400-230 Persons authorized to impose dis-
cipline, suspension, or expulsion((-—er—emergeney
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removal)) upon students. (1) Each certificated teacher, each
school administrator, each school bus driver, and any other
school employee designated by the board of directors of a
school district shall possess the authority to impose discipline
upon a student for misconduct which violates rules of the
school dlstrlct estabhshed pursuant to WAC 392 400 225
(( A e o G :
ei;&eﬁﬁtyﬁpeﬂ—a—stuéeﬂt—pufw&&t—te%%%%-%%))

(2) The board of directors of any school district may del-
egate to the superintendent and/or his or her designee(s) the
authority to impose suspensions and expulsions upon stu-
dents for misconduct which violates rules of the school dis-
trict established pursuant to WAC 392-400-225. Each certif-
icated teacher and each administrator shall possess the
authority to recommend suspensions and expulsions for such
misconduct.

(3) Any board of directors which chooses not to delegate
the authority to impose suspensions and/or expulsions, never-
theless, shall be subject to the requirements set forth in this
chapter when it imposes a suspension or expulsion.

(4) Notwithstanding any provision of this section to the
contrary, each teacher is empowered to exclude any student
who creates a disruption of the educational process in viola-
tion of the building disciplinary standards while under the
teacher's immediate supervision from his or her individual
classroom and instructional or activity area for all or any por-
tion of the balance of the school day or until the principal or
designee and teacher have conferred, whichever occurs first:
Provided, That except in emergency circumstances as pro-
vided for in WAC 392-400-290, the teacher shall have first
attempted one or more alternative forms of corrective action:
Provided further, That in no event without the consent of the
teacher shall an excluded student be returned during the bal-
ance of the particular class or activity period from which the
student was initially excluded.

AMENDATORY SECTION (Amending WSR 14-15-153,
filed 7/23/14, effective 8/23/14)

WAC 392-400-233 ((Bnexeused)) Absences ((and)),
tardiness, and school meals. ((H%—Stuéeﬂts—'ﬁﬂnreﬂeer—mefe
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tienAet:)) (1) Absences and tardiness. A school district

may not suspend or expel a student from school for absences
or tardiness.

(2) School meals. A school district may not administer a
corrective action in a manner that would result in the denial
or delay of a nutritionally adequate meal to a student.

AMENDATORY SECTION (Amending WSR 16-18-028,
filed 8/26/16, effective 9/1/16)

WAC 392-400-235 Discipline—Conditions and lim-
itations. Discipline may be imposed upon any student for
violation of the rules of the school district that have been
established pursuant to this section, subject to the following
limitations and conditions and the grievance procedure set
forth in WAC 392-400-240:

(1) No form of discipline shall be enforced in such a
manner as to prevent a student from accomplishing specific
academic grade, subject, or graduation requirements.

(2) School districts may not suspend the provision of
educational services to a student as a disciplinary action.

((éé—eefpefa{—ptmshmeﬂt—w%eh—ls—deﬁﬂed—as—aﬂy—&et
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CLASSROOM EXCLUSIONS

NEW SECTION

WAC 392-400-330 Classroom exclusions—Condi-
tions and limitations. (1) Authority to administer class-
room exclusions.

(a) Teacher authority. A teacher may exclude a student
from the teacher's classroom or instructional or activity area
for behavioral violations that disrupt the educational process
while the student is under the teacher's immediate supervi-
sion, subject to the requirements in this section and WAC
392-400-335.

(b) Other school personnel authority. A school district
may authorize other school personnel to exclude a student
from a classroom or instructional or activity area for behav-
ioral violations of the district's discipline policy adopted
under WAC 392-400-110 or 392-400-225, subject to the
requirements in this section and WAC 392-400-335.

(2) Other forms of discipline. The teacher or other
school personnel must first attempt one or more other forms
of discipline to support the student in meeting behavioral
expectations, unless the student's presence poses an immedi-
ate and continuing danger to other students or school person-
nel, or an immediate and continuing threat of material and
substantial disruption of the educational process. In adminis-
tering other forms of discipline, the teacher or other school
personnel may consider using best practices and strategies
included in the state menu for behavior developed under
RCW 28A.165.035.

(3) Limitations on classroom exclusion.

(a) Duration of classroom exclusion. A classroom
exclusion may be administered for all or any portion of the
balance of the school day in which the student was excluded
from the student's classroom or instructional or activity area.
When a student is excluded from the student's classroom or
instructional or activity area for longer than the balance of the
school day, the school district must provide notice and due
process for a suspension, expulsion, or emergency expulsion
under this chapter.

(b) Removal from school. A student may not be
removed from school during a classroom exclusion unless the
school district provides notice and due process for a suspen-
sion, expulsion, or emergency expulsion under this chapter.

(4) Assignments and tests. The school district must pro-
vide the student an opportunity to make up any assignments
and tests missed during the classroom exclusion.

NEW SECTION

WAC 392-400-335 Classroom exclusion—Notice and
procedure. Following a classroom exclusion under WAC
392-400-330:

(1) Notice to principal. The teacher or other school per-
sonnel must report the classroom exclusion, including the
behavioral violation that led to the classroom exclusion, to
the principal or designee as soon as reasonably possible.

(2) Notice to parents. The teacher, principal, or desig-
nee must notify the student's parents regarding the classroom
exclusion as soon as reasonably possible. The school district
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must ensure that this notification is in a language the parents
understand, which may require language assistance for par-
ents with limited-English proficiency under Title VI of the
Civil Rights Act of 1964.

(3) Emergency circumstances. When a teacher or
school personnel administers a classroom exclusion on the
grounds that the student's presence poses an immediate and
continuing danger to other students or school personnel, or an
immediate and continuing threat of material and substantial
disruption of the educational process:

(a) The teacher or other school personnel must immedi-
ately notify the principal or designee; and

(b) The principal or designee must meet with the student
as soon as reasonably possible and administer appropriate
discipline.

SUSPENSIONS AND EXPULSIONS

NEW SECTION

WAC 392-400-430 Suspensions and expulsions—
General conditions and limitations. A school district may
administer suspensions and expulsions for behavioral viola-
tions, subject to the following requirements:

(1) Parent involvement. A school district must:

(a) Provide for early involvement of parents in efforts to
support students in meeting behavioral expectations; and

(b) Must make every reasonable attempt to involve the
student and parents in the resolution of behavioral violations.

(2) Considerations. Before administering any suspen-
sion or expulsion, a school district must consider the student's
individual circumstances and the nature and circumstances of
the behavioral violation to determine whether the suspension
or expulsion, and the length of the exclusion, is warranted.

(3) Completing academic requirements. A school dis-
trict may not:

(a) Suspend the provision of educational services to a
student in response to behavioral violations; or

(b) Administer discipline in a manner that would prevent
a student from completing subject, grade-level, or graduation
requirements.

(4) Opportunity to receive educational services. A
school district must provide an opportunity for students to
receive educational services during a suspension or expulsion
under WAC 392-400-610.

(5) Reporting. The principal or designee must report all
suspensions and expulsions, and the behavioral violation that
led to each suspension or expulsion, to the school district
superintendent or designee within twenty-four hours after the
administration of the suspension or expulsion.

(6) Reentry. After suspending or expelling a student, a
school district must:

(a) Make reasonable efforts to return the student to the
student's regular educational setting as soon as possible.

(b) Allow the student to petition for readmission at any
time.

(7) Absences and tardiness. A school district may not
suspend or expel a student from school for absences or tardi-
ness.
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(8) Access to school district property. When adminis-
tering a suspension or expulsion, a school district may deny a
student admission to, or entry upon, real and personal prop-
erty that is owned, leased, rented, or controlled by the district.

(9) End date.

(a) An expulsion or suspension of a student may not be
for an indefinite period of time and must have an end date.

(b) If a school district enrolls a student in another pro-
gram or course of study during a suspension or expulsion, the
district may not preclude the student from returning to the
student's regular educational setting following the end date of
the suspension or expulsion, unless:

(1) The school district superintendent or designee grants
a petition to extend a student's expulsion under WAC 392-
400-480;

(i) The student is excluded from the student's regular
educational setting in accordance with WAC 392-400-810; or

(iii) The student is otherwise precluded under law from
returning to the student's regular educational setting.

NEW SECTION

WAC 392-400-435 Short-term and in-school suspen-
sions—Additional conditions and limitations. (1) Other
forms of discipline. Before administering a short-term or in-
school suspension, a school district must first attempt one or
more other forms of discipline to support the student in meet-
ing behavioral expectations. Administering other forms of
discipline may involve the use of best practices and strategies
included in the state menu for behavior developed under
RCW 28A.165.035.

(2) Length of exclusion. A school district may not
administer a short-term or in-school suspension beyond the
school year in which the behavioral violation occurred.

(3) Grade-level limitations.

(a) A school district may not administer a short-term or
in-school suspension for a student in kindergarten through
fourth grade for more than ten cumulative school days during
any academic term; and

(b) A school district may not administer a short-term or
in-school suspension for a student in grades five through
twelve:

(1) For more than fifteen cumulative school days during
any single semester; or

(ii) For more than ten cumulative school days during any
single trimester.

(4) School personnel. When administering an in-school
suspension, a school district must ensure school personnel:

(a) Are physically in the same location as the student to
provide direct supervision during the duration of the in-
school suspension; and

(b) Are accessible to offer support to keep the student
current with assignments and course work for all of the stu-
dent's regular subjects or classes as required under WAC
392-400-610.

NEW SECTION

WAC 392-400-440 Long-term suspensions—Addi-
tional conditions and limitations. (1) Other forms of disci-
pline. Before administering a long-term suspension, a school
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district must consider other forms of discipline to support the
student in meeting behavioral expectations. Administering
other forms of discipline may involve the use of best prac-
tices and strategies included in the state menu for behavior
developed under RCW 28A.165.035.

(2) Limitations on long-term suspensions. A school
district may only administer a long-term suspension:

(a) For behavioral violations under RCW 28A.600.015
(6)(a) through (d); and

(b) After the school district has determined that, if the
student returned to school before completing a long-term sus-
pension:

(1) The student would pose an imminent danger to stu-
dents or school personnel; or

(i1) The student would pose an imminent threat of mate-
rial and substantial disruption of the educational process.

(3) Length of exclusion.

(a) A long-term suspension may not exceed the length of
an academic term.

(b) A school district may not administer a long-term sus-
pension beyond the school year in which the behavioral vio-
lation occurred.

(4) Grade-level limitations. Except for a violation of
WAC 392-400-820, a school district may not administer a
long-term suspension for any student in kindergarten through
fourth grade.

NEW SECTION

WAC 392-400-445 Expulsions—Additional condi-
tions and limitations. (1) Other forms of discipline. Before
administering an expulsion, a school district must consider
other forms of discipline to support the student in meeting
behavioral expectations. Administering other forms of disci-
pline may involve the use of best practices and strategies
included in the state menu for behavior developed under
RCW 28A.165.035.

(2) Limitations on expulsions. A school district may
only administer an expulsion:

(a) For behavioral violations under RCW 28A.600.015
(6)(a) through (d); and

(b) After the school district has determined that if the
student returned to school before completing an expulsion,
the student would pose an imminent danger to students or
school personnel.

(3) Length of exclusion. An expulsion may not exceed
the length of an academic term, unless the principal or desig-
nee petitions the school district superintendent for extension
of an expulsion under WAC 392-400-480, and the petition is
granted.

(4) Grade-level limitations. Except for violations of
WAC 392-400-820, a school district may not administer an
expulsion for any student in kindergarten through fourth
grade.

NEW SECTION

WAC 392-400-450 Suspensions and expulsions—Ini-
tial hearing with student. (1) Initial hearing. Before
administering any suspension or expulsion, the principal or
designee must conduct an informal initial hearing with the
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student for the purpose of hearing the student's perspective.
At the initial hearing, the principal or designee must provide
the student:

(a) Notice of the student's violation of the school dis-
trict's discipline policy adopted under WAC 392-400-110;

(b) An explanation of the evidence regarding the behav-
ioral violation;

(¢) An explanation of the discipline that may be adminis-
tered; and

(d) An opportunity for the student to share the student's
perspective and provide explanation regarding the behavioral
violation.

(2) Parent participation.

(a) Short-term and in-school suspensions. At an initial
hearing in which the principal or designee is considering
administering a short-term or in-school suspension, the prin-
cipal or designee must provide the student an opportunity for
the student to contact the student's parents.

(b) Long-term suspensions and expulsions. At an ini-
tial hearing in which the principal or designee is considering
administering a long-term suspension or expulsion, the prin-
cipal or designee must make a reasonable attempt to contact
the student's parents to provide an opportunity for the parents
to participate in the initial hearing in person or by telephone.

(3) Administrative decision. Following the initial hear-
ing, the principal or designee must inform the student of the
decision regarding the behavioral violation, including the
date on which any suspension or expulsion will begin and
end.

(4) Language assistance. The school district must
ensure that the initial hearing is held in a language the student
and parents understand, which may require language assis-
tance for students and parents with limited-English profi-
ciency under Title VI of the Civil Rights Act of 1964.

NEW SECTION

WAC 392-400-455 Suspensions and expulsions—
Notice to student and parents. (1) Initial notice. Before
administering any suspension or expulsion, a school district
must attempt to notify the student's parents, as soon as rea-
sonably possible, regarding the behavioral violation.

(2) Written notice. No later than one school business
day following the initial hearing with the student in WAC
392-400-450, a school district must provide written notice of
the suspension or expulsion to the student and parents in per-
son, by mail, or by email. The written notice must include:

(a) A description of the student's behavior and how the
behavior violated the school district's policy adopted under
WAC 392-400-110;

(b) The duration and conditions of the suspension or
expulsion, including the dates on which the suspension or
expulsion will begin and end;

(c) The other forms of discipline that the school district
considered or attempted, and an explanation of the district's
decision to administer the suspension or expulsion;

(d) The opportunity to receive educational services
during the suspension or expulsion under WAC 392-400-
610;
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(e) The student's and parents' right to an informal confer-
ence with the principal or designee under WAC 392-400-
460;

(f) The student's and parents' right to appeal the suspen-
sion or expulsion under WAC 392-400-465, including where
and to whom the appeal must be requested; and

(g) For a long-term suspension or expulsion, the oppor-
tunity for the student and parents to participate in a reengage-
ment meeting under WAC 392-400-710.

(3) Language assistance. The school district must
ensure the initial and written notices required under this sec-
tion are provided in a language the student and parents under-
stand, which may require language assistance for students
and parents with limited-English proficiency under Title VI
of the Civil Rights Act of 1964.

NEW SECTION

WAC 392-400-460 Suspensions and expulsions—
Optional conference with principal. (1) Requesting a con-
ference. If the student or parents disagree with the school dis-
trict's decision to suspend or expel the student, the student or
parents may request an informal conference with the princi-
pal or designee to resolve the disagreement. The request for
an informal conference may be made orally or in writing.

(2) Time limit. The principal or designee must hold the
conference within three school business days after receiving
the request, unless otherwise agreed to by the student and
parents.

(3) Conference. During the informal conference, the
principal or designee must provide the student and parents
the opportunity to:

(a) Share the student's perspective and explanation
regarding the behavioral violation;

(b) Confer with the principal or designee and school per-
sonnel involved in the incident that led to the suspension or
expulsion; and

(c) Discuss other forms of discipline that may be admin-
istered.

(4) Language assistance. The school district must
ensure the conference is held in a language the student and
parents understand, which may require language assistance
for students and parents with limited-English proficiency
under Title VI of the Civil Rights Act of 1964.

(5) Right to appeal. An informal conference must not
limit a student's or parents' right to appeal the suspension or
expulsion under WAC 392-400-465, participate in a reen-
gagement meeting under WAC 392-400-710, or petition for
readmission.

NEW SECTION

WAC 392-400-465 Suspensions and expulsions—
Appeal. (1) Requesting an appeal. A student or the parents
may appeal a suspension or expulsion to the school district
superintendent or designee orally or in writing.

(2) Time limit. A school district may establish a time
limit to appeal a suspension or expulsion. Appeal time limits
must be no less than five school business days from the date
the school district provides the written notice under WAC
392-400-455.
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(3) Short-term and in-school suspensions.

(a) Appeal. The superintendent or designee must pro-
vide the student and parents the opportunity to share the stu-
dent's perspective and explanation regarding the behavioral
violation orally or in writing.

(b) Appeal decision. The superintendent or designee
must deliver a written appeal decision to the student and par-
ents in person, by mail, or by email within two school busi-
ness days after receiving the appeal. The written decision
must include:

(1) The decision to affirm, reverse, or modify the suspen-
sion;

(i) The duration and conditions of the suspension,
including the dates on which the suspension will begin and
end;

(iii)) The educational services the school district will
offer to the student during the suspension under WAC 392-
400-610; and

(iv) Notice of the student's and parents' right to request
review and reconsideration of the appeal decision under
WAC 392-400-470, including where and to whom to make
the request.

(4) Long-term suspensions and expulsions.

(a) Notice. Within one school business day after receiv-
ing the appeal request, unless otherwise agreed to by the stu-
dent and parents, the superintendent or designee must provide
the student and parents written notice in person, by mail, or
by email of:

(1) The time, date, and location of the appeal hearing;

(i1) The name(s) of the official(s) presiding over the
appeal,

(ii1) The student's and parents' rights to inspect the stu-
dent's education records under () of this subsection;

(iv) The student's and parents' rights to inspect any doc-
umentary or physical evidence and a list of any witnesses that
will be introduced at the hearing under (e) of this subsection;

(v) The student's and parents' rights under (f) of this sub-
section; and

(vi) Whether the school district will offer to hold a reen-
gagement meeting under WAC 392-400-710 before the
appeal hearing.

(b) Reengagement. Before the appeal hearing, the stu-
dent, parents, and school district may agree to hold a reen-
gagement meeting and develop a reengagement plan under
WAC 392-400-710. The student, parents, and school district
may mutually agree to postpone the appeal hearing while par-
ticipating in the reengagement process.

(c) Appeal hearing. The school district must hold an
appeal hearing within three school business days from the
date the superintendent or designee received the appeal
request, unless otherwise agreed to by the student or parents.

(d) Presiding officials. The school board may designate
the superintendent, a hearing officer, or a discipline appeal
council, if established under WAC 392-400-475, to hear and
decide appeals under this section. The presiding official(s)
may not be involved in the student's behavioral violation or
decision to suspend or expel the student and must be knowl-
edgeable about the rules in this chapter and of the school dis-
trict's discipline policies and procedures.
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(e) Evidence and witnesses.

(i) Upon request, the student, parents, and school district
may inspect any documentary or physical evidence and a list
of any witnesses that will be introduced at the appeal hearing.
The school district, student, or parents must make the infor-
mation available as soon as reasonably possible, but no later
than the end of the school business day before the appeal
hearing.

(i1) Upon request, the student and parents may review the
student's education records. The district must make the
records available as soon as reasonably possible, but no later
than the end of the school business day before the appeal
hearing.

(iii) If a witness for the school district cannot or does not
appear at the appeal hearing, the presiding official(s) may
excuse the witness's nonappearance if the district establishes
that:

(A) The district made a reasonable effort to produce the
witness; and

(B) The witness's failure to appear is excused by fear of
reprisal or another compelling reason.

(f) Student and parent rights. During the appeal hear-
ing, the student and parents have the right to:

(i) Be represented by legal counsel;

(i1) Question witnesses;

(iii) Share the student's perspective and provide explana-
tion regarding the behavioral violation; and

(iv) Introduce relevant documentary, physical, or testi-
monial evidence.

(g) Recording of hearing. The appeal hearing must be
recorded by manual, electronic, or other type of recording
device. The school district must provide the recording to the
student or parents upon request.

(h) Appeal decision. The presiding official(s) must base
the decision solely on the evidence presented at the hearing.
The presiding official(s) must provide a written decision to
the student and parents in person, by mail, or by email within
three school business days after the appeal hearing. The writ-
ten decision must include:

(1) The findings of fact;

(i1) A determination whether:

(A) The student's behavior violated the school district's
discipline policy adopted under WAC 392-400-110;

(B) The behavioral violation reasonably warrants the
suspension or expulsion and the length of the suspension or
expulsion; and

(C) The suspension or expulsion is affirmed, reversed, or
modified;

(iii) The duration and conditions of the suspension or
expulsion, including the dates on which the suspension or
expulsion will begin and end;

(iv) Notice of the student's and parents' right to request
review and reconsideration of the appeal decision under
WAC 392-400-470, including where and to whom to make
the request; and

(v) Notice of the opportunity to participate in a reengage-
ment meeting under WAC 392-400-710 and the contact
information for the person who will coordinate scheduling of
the reengagement meeting.
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(5) Language assistance. The school district must
ensure that the notice, appeal proceedings, and decision are in
a language the student and parents understand, which may
require language assistance for students and parents with lim-
ited-English proficiency under Title VI of the Civil Rights
Act of 1964.

(6) Pending appeal. If the student or parents request an
appeal under this section, the school district may temporarily
continue to administer the suspension or expulsion during the
appeal period subject to the following requirements:

(a) The school district may temporarily continue to
administer the suspension or expulsion for no more than ten
consecutive school days from the initial hearing under WAC
392-400-450 or until the appeal is decided, whichever is ear-
lier;

(b) Any days that the student is temporarily suspended or
expelled before the appeal is decided must be applied to the
term of the student's suspension or expulsion and may not
extend the term of the student's suspension or expulsion;

(c) If the student who is temporarily suspended or
expelled returns to school before the appeal is decided under
this section, the school district must provide the student an
opportunity to make up assignments and tests missed during
the suspension or expulsion upon the student's return.

NEW SECTION

WAC 392-400-470 Suspensions and expulsions—
Review and reconsideration. (1) Requesting review. The
student or parents may request that the school board or disci-
pline appeal council, if established under WAC 392-400-475,
review and reconsider the school district's appeal decision
under WAC 392-400-465. The student or parents may
request the review orally or in writing.

(2) Time limit. A school district may establish a time
limit for parents and students to request a review under this
section. The time limit must be no less than ten school busi-
ness days from the date the school district provides the writ-
ten appeal decision to the student and parents under WAC
392-400-465.

(3) Review procedure.

(a) In reviewing the school district's decision, the school
board or discipline appeal council must consider all docu-
mentary and physical evidence related to the behavioral vio-
lation, any records from the appeal under WAC 392-400-465,
relevant state law, and the school district's discipline policy
adopted under WAC 392-400-110.

(b) The school board or discipline appeal council may
request to meet with the student or parents, the principal, wit-
nesses, or school personnel to hear further arguments and
gather additional information.

(c) The decision of the school board or discipline appeal
council must be made only by board or council members who
were not involved in the behavioral violation, the decision to
suspend or expel the student, or the appeal decision under
WAC 392-400-465. If the discipline appeal council presided
over the appeal under WAC 392-400-465, the decision must
be made by the school board.

(4) Decision. The school board or discipline appeal
council must provide a written decision to the student and
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parents in person, by mail, or by email within ten school busi-
ness days after receiving the request for review and reconsid-
eration. The written decision must identify:

(a) Whether the school board or discipline appeal council
affirms, reverses, or modifies the suspension or expulsion;

(b) The duration and conditions of the suspension or
expulsion, including the dates on which the suspension or
expulsion will begin and end; and

(c) For long-term suspensions or expulsions, notice of
the opportunity to participate in a reengagement meeting
under WAC 392-400-710.

(5) Language assistance. The school district must
ensure that any review proceedings and decision are in a lan-
guage the student and parents understand, which may require
language assistance for students and parents with limited-
English proficiency under Title VI of the Civil Rights Act of
1964.

NEW SECTION

WAC 392-400-475 Discipline appeal council. A
school board may designate a discipline appeal council to
hear and decide appeals under WAC 392-400-465 or to
review and reconsider the district's appeal decisions under
WAC 392-400-470. A discipline appeal council must consist
of at least three persons appointed by the school board for
fixed terms. All members of the discipline appeal council
must be knowledgeable about the rules in this chapter and of
the school district's discipline policies and procedures.

NEW SECTION

WAC 392-400-480 Petition to extend expulsion. (1)
Petition. When risk to public health or safety warrants
extending a student's expulsion, the principal or designee
may petition the school district superintendent or designee
for authorization to exceed the academic term limitation on
an expulsion. The petition must inform the superintendent or
designee of:

(a) The behavioral violation that resulted in the expul-
sion and the public health or safety concerns;

(b) The student's academic, attendance, and discipline
history;

(¢) Any nonacademic supports and behavioral services
the student was offered or received during the expulsion;

(d) The student's academic progress during the expulsion
and the educational services available to the student during
the expulsion;

(e) The proposed extended length of the expulsion; and

(f) The student's reengagement plan.

(2) Time limit. The principal or designee may petition to
extend an expulsion only after the development of a reen-
gagement plan under WAC 392-400-710 and before the end
of the expulsion. For violations of WAC 392-400-820, the
principal or designee may petition to extend an expulsion at
any time.

(3) Notice. The school district must provide written
notice of the petition to the student and parents in person, by
mail, or by email within one school business day from the
date the superintendent or designee received the petition. The
written notice must include:
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(a) A copy of the petition;

(b) The student's and parents' right to an informal confer-
ence with the school district superintendent or designee to be
held within five school business days from the date the dis-
trict provided written notice to the student and parents; and

(c) The student's and parents' right to respond to the peti-
tion orally or in writing to the school district superintendent
or designee within five school business days from the date the
district provided written notice.

(4) Written decision. The school district superintendent
or designee may grant the petition only if there is substantial
evidence that, if the student were to return to the student's
previous school of placement after the length of an academic
term, the student would pose a risk to public health or safety.
The school district superintendent or designee must deliver a
written decision to the principal, the student, and the student's
parents in person, by mail, or by email within ten school busi-
ness days after receiving the petition.

(a) If the petition is granted, the written decision must
include:

(1) The date on which the extended expulsion will end;

(i1) The reason that, if the student were to return before
the initial expulsion end date, the student would pose a risk to
public health or safety; and

(iii) Notice of the student's or parents' right to request
review and reconsideration of the appeal decision under sub-
section (5) of this section, including where and to whom to
make the request.

(b) If the petition is not granted, the written decision
must identify the date on which the expulsion will end.

(5) Review and reconsideration.

(a) Requesting review. The students or parents may
request that the school board or discipline appeal council, if
established under WAC 392-400-475, review and reconsider
the decision to extend the student's expulsion. The student or
parents may request the review orally or in writing.

(b) Time limit. A school district may establish a time
limit for parents and students to request a review under this
subsection. The time limit must be no less than ten school
business days from the date the school district superintendent
or designee provides the written decision under subsection
(4) of this section.

(c) Review procedure.

(i) The school board or discipline appeal council may
request to meet with the student or parents or the principal to
hear further arguments and gather additional information.

(i1) The decision of the school board or discipline appeal
council may be made only by board or council members who
were not involved in the behavioral violation, the decision to
expel the student, or the appeal decision under WAC 392-
400-465.

(d) Decision. The school board or discipline appeal
council must provide a written decision to the student and
parents in person, by mail, or by email within ten school busi-
ness days after receiving the request for review and reconsid-
eration. The written decision must identify:

(i) Whether the school board or discipline appeal council
affirms, reverses, or modifies the decision to extend the stu-
dent's expulsion; and

(i1) The date on which the extended expulsion will end.
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(6) Duration. Any extension of an expulsion may not
exceed the length of an academic term.

(7) Language assistance. The school district must
ensure that any petition proceedings, notices, and decisions
are provided in a language the student and parents under-
stand, which may require language assistance for students
and parents with limited-English proficiency under Title VI
of the Civil Rights Act of 1964.

(8) Annual reporting. The school district must annually
report the number of petitions approved and denied to the
office of superintendent of public instruction.

EMERGENCY EXPULSIONS

NEW SECTION

WAC 392-400-510 Emergency expulsions—Condi-
tions and limitations. A school district may immediately
remove a student from the student's current school place-
ment, subject to the following requirements:

(1) Sufficient cause. The school district must have suffi-
cient cause to believe that the student's presence poses:

(a) An immediate and continuing danger to other stu-
dents or school personnel; or

(b) An immediate and continuing threat of material and
substantial disruption of the educational process.

(2) Determination of immediate and continuing
threat of disruption. For purposes of this section, an imme-
diate and continuing threat of material and substantial disrup-
tion of the educational process means:

(a) The student's behavior results in an extreme disrup-
tion of the educational process that creates a substantial bar-
rier to learning for other students across the school day; and

(b) School personnel have exhausted reasonable
attempts at administering other forms of discipline to support
the student in meeting behavioral expectations.

(3) Time limit. An emergency expulsion may not exceed
ten consecutive school days. An emergency expulsion must
end or be converted to another form of discipline within ten
school days from the start of the emergency expulsion.

(4) Conversion. If a school district converts an emer-
gency expulsion to a suspension or expulsion, the district
must:

(a) Apply any days that the student was emergency
expelled before the conversion to the total length of the sus-
pension or expulsion; and

(b) Provide the student and parents notice and due pro-
cess under WAC 392-400-455 through 392-400-480.

(5) Reporting. All emergency expulsions, including the
reason the student's presence poses an immediate and con-
tinuing danger to other students or school personnel, must be
reported to the district superintendent or designee within
twenty-four hours after the start of the emergency expulsion.

NEW SECTION

WAC 392-400-515 Emergency expulsions—Notice to
student and parents. (1) Initial notice. After an emergency
expulsion, the school district must attempt to notify the stu-
dent's parents, as soon as reasonably possible, regarding the
reason the district believes the student's presence poses an
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immediate and continuing danger to other students or school
personnel, or an immediate and continuing threat of material
and substantial disruption of the educational process.

(2) Written notice. Within twenty-four hours after an
emergency expulsion, a school district must provide written
notice of the emergency expulsion to the student and parents
in person, by mail, or by email. The written notice must
include:

(a) The reason the student's presence poses an immediate
and continuing danger to students or school personnel, or
poses an immediate and continuing threat of material and
substantial disruption of the educational process;

(b) The duration and conditions of the emergency expul-
sion, including the dates on which the emergency expulsion
will begin and end;

(c) The opportunity to receive educational services
during the emergency expulsion under WAC 392-400-610;

(d) The student's and parents' right to an informal confer-
ence with the principal or designee under WAC 392-400-
520; and

(e) The student's and parents' right to appeal the emer-
gency expulsion under WAC 392-400-525, including where
and to whom the appeal must be requested.

(3) Language assistance. The school district must
ensure the initial and written notices required under this sec-
tion are provided in a language the student and parents under-
stand, which may require language assistance for students
and parents with limited-English proficiency under Title VI
of the Civil Rights Act of 1964.

NEW SECTION

WAC 392-400-520 Emergency expulsions—Optional
conference with principal. (1) Requesting a conference. If
a student or the parents disagree with the school district's
decision to administer an emergency expulsion, the student or
parents may request an informal conference with the princi-
pal or designee to resolve the disagreement. The request for
an informal conference may be made orally or in writing.

(2) Time limit. The principal or designee must hold the
conference within three school business days after receiving
the request, unless otherwise agreed to by the student and
parents.

(3) Conference. During the informal conference, the
principal or designee must provide students and parents the
opportunity to share the student's perspective and explanation
regarding the events that led to the emergency expulsion.

(4) Language assistance. The school district must
ensure the conference is held in a language the student and
parents understand, which may require language assistance
for students and parents with limited-English proficiency
under Title VI of the Civil Rights Act of 1964.

(5) Right to appeal. An informal conference must not
limit a student's or parents' right to appeal the emergency
expulsion under WAC 392-400-525.

NEW SECTION

WAC 392-400-525 Emergency expulsions—Appeal.
(1) Requesting an appeal. A student or the parents may
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appeal an emergency expulsion to the school district superin-
tendent or designee orally or in writing.

(2) Time limit. A school district may establish a time
limit to appeal an emergency expulsion. Appeal time limits
must be no less than three school business days from the date
the school district provides the written notice of the emer-
gency expulsion.

(3) Notice. Within one school business day after receiv-
ing the appeal request, unless otherwise agreed to by the stu-
dent and parents, the superintendent or designee must provide
the student and parents written notice in person, by mail, or
by email of:

(a) The time, date, and location of the appeal hearing;

(b) The name(s) of the official(s) presiding over the
appeal;

(c) The student's and parents' rights to inspect the stu-
dent's education records under subsection (6) of this section;

(d) The student's and parents' rights to inspect any docu-
mentary or physical evidence and a list of any witnesses that
will be introduced at the hearing under subsection (6) of this
section; and

(e) The student's and parents' rights under subsection (7)
of this section.

(4) Appeal hearing. The school district must hold an
appeal hearing as soon as reasonably possible, but no later
than two school business days after the date the superinten-
dent or designee received the appeal request, unless other-
wise agreed to by the student and parents.

(5) Presiding official(s). The school board may desig-
nate the superintendent, a hearing officer, or a discipline
appeal council, if established under WAC 392-400-475, to
hear and decide appeals under this section. The presiding
official(s) may not be involved in the student's behavioral
violation or decision to emergency expel the student and
must be knowledgeable about the rules in this chapter and of
the school district's discipline policies and procedures.

(6) Evidence and witnesses.

(a) Upon request, the student, parents, and school district
may inspect any documentary or physical evidence and a list
of any witnesses that will be introduced at the appeal hearing.
The school district, student, or parents must make the infor-
mation available as soon as reasonably possible, but no later
than the end of the school business day before the appeal
hearing.

(b) Upon request, the student and parents may review the
student's education records. The school district must make
the records available as soon as reasonably possible, but no
later than the end of the school business day before the appeal
hearing.

(c) If a witness for the school district cannot or does not
appear at the appeal hearing, the presiding official(s) may
excuse the witness's nonappearance if the district establishes
that:

(1) The district made a reasonable effort to produce the
witness; and

(i1) The witness's failure to appear is excused by fear of
reprisal or another compelling reason.

(7) Student and parent rights. The student and parents
have the right to:

(a) Be represented by legal counsel;

Permanent



WSR 18-16-081

(b) Question witnesses;

(c) Share the student's perspective and provide explana-
tion regarding the events that led to the emergency expulsion;
and

(d) Introduce relevant documentary, physical, or testi-
monial evidence.

(8) Recording of hearing. The appeal hearing must be
recorded by manual, electronic, or other type of recording
device. The school district must provide the recording to the
student or parents upon request.

(9) Appeal decision. The school district must provide a
written decision to the student and parents in person, by mail,
or by email within one school business day after the appeal
hearing. The written decision must include:

(a) The findings of fact;

(b) A determination whether the student's presence con-
tinues to pose:

(1) An immediate and continuing danger to students or
school personnel; or

(i1) An immediate and continuing threat of material and
substantial disruption of the educational process.

(c) Whether the school district will end the emergency
expulsion or convert the emergency expulsion to a suspen-
sion or expulsion. If the school district converts the emer-
gency expulsion to a suspension or expulsion, the district
must provide the student and parents notice and due process
under WAC 392-400-455 through 392-400-480; and

(d) Notice of the student's and parents' right to request
review and reconsideration of the appeal decision under
WAC 392-400-530, including where and to whom to make
the request.

(10) Language assistance. The school district must
ensure that any appeal proceedings, notices, and decisions are
provided in a language the student and parents understand,
which may require language assistance for students and par-
ents with limited-English proficiency under Title VI of the
Civil Rights Act of 1964.

NEW SECTION

WAC 392-400-530 Emergency expulsions—Review
and reconsideration. (1) Requesting review. The student or
parents may request that the school board or discipline appeal
council, if established under WAC 392-400-475, review and
reconsider the school district's appeal decision under WAC
392-400-525. The student or parents may request the review
orally or in writing.

(2) Time limit. A school district may establish a time
limit for parents and students to request a review under this
section. The time limit must be no less than five school busi-
ness days from the date the school district provided the writ-
ten appeal decision to the student and parents under WAC
392-400-525.

(3) Review procedure.

(a) In reviewing the school district's decision, the school
board or discipline appeal council must consider all docu-
mentary and physical evidence related to the events that led
to the emergency expulsion, any records from the appeal
under WAC 392-400-525, relevant state law, and the dis-
trict's discipline policy adopted under WAC 392-400-110.
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(b) The school board or discipline appeal council may
request to meet with the student or parents, the principal, wit-
nesses, or school personnel to hear further arguments and
gather additional information.

(c) The decision of the school board or discipline appeal
council must be made only by board or council members who
were not involved in the events that led to the emergency
expulsion, the decision to emergency expel the student, or the
appeal decision under WAC 392-400-525. If the discipline
appeal council presided over the appeal under WAC 392-
400-525, the decision must be made by the school board.

(4) Decision. The school board or discipline appeal
council must provide a written decision to the student and
parents in person, by mail, or by email within five school
business days after receiving the request for review and
reconsideration. The written decision must identify:

(a) Whether the school board or discipline appeal council
affirms or reverses the school district's decision that the stu-
dent's presence posed:

(1) An immediate and continuing danger to students or
school personnel; or

(i1) An immediate and continuing threat of material and
substantial disruption of the educational process.

(b) If the emergency expulsion has not yet ended or been
converted, whether the school district will end the emergency
expulsion or convert the emergency expulsion to a suspen-
sion or expulsion. If the school district converts the emer-
gency expulsion to a suspension or expulsion, the district
must provide the student and parents notice and due process
under WAC 392-400-455 through 392-400-480.

(5) Language assistance. The school district must
ensure that any review proceedings and decision are in a lan-
guage the student and parents understand, which may require
language assistance for students and parents with limited-
English proficiency under Title VI of the Civil Rights Act of
1964.

EDUCATIONAL SERVICES

NEW SECTION

WAC 392-400-610 Educational services during sus-
pension, expulsion, or emergency expulsion. (1) Educa-
tional services.

(a) A school district may not suspend the provision of
educational services to a student in response to behavorial
violations.

(b) During the suspension, expulsion, or emergency
expulsion of a student, a school district must provide the stu-
dent the opportunity to receive educational services. The edu-
cational services must enable the student to:

(i) Continue to participate in the general education cur-
riculum;

(i1) Meet the educational standards established within the
district; and

(iii) Complete subject, grade-level, and graduation
requirements.

(¢) When providing a student the opportunity to receive
educational services under this section, the school district
must consider:
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(i) Meaningful input from the student, parents, and the
student's teachers;

(i) Whether the student's regular educational services
include English language development services, special edu-
cation, accommodations and related services under Section
504 of the Rehabilitation Act of 1973, or supplemental ser-
vices designed to support the student's academic achieve-
ment; and

(iii) Access to any necessary technology, transportation,
or resources the student needs to participate fully in the edu-
cational services.

(d) A school district may provide educational services to
the student in an alternative setting or modify the suspension
or expulsion on a case-by-case basis. An alternative setting
should be comparable, equitable, and appropriate to the regu-
lar educational services a student would have received with-
out the exclusionary discipline. Example alternative settings
include alternative high schools, one-on-one tutoring, and
online learning.

(2) Notice. As soon as reasonably possible after admin-
istering a suspension or expulsion, a school district must pro-
vide written notice to the student and parents about the edu-
cational services the district will provide. The school district
must provide the written notice in person, by mail, or by
email. The notice must include:

(a) A description of the educational services that will be
provided; and

(b) The name and contact information for the school per-
sonnel who can offer support to keep the student current with
assignments and course work as required under this section.

(3) Exclusions for up to five days. For students subject
to suspension or emergency expulsion for up to five consecu-
tive school days, a school district must provide at least the
following:

(a) Course work, including any assigned homework,
from all of the student's regular subjects or classes;

(b) Access to school personnel who can offer support to
keep the student current with assignments and course work
for all of the student's regular subjects or classes; and

(c) An opportunity for the student to make up any assign-
ments and tests missed during the period of suspension or
emergency expulsion.

(4) Exclusions for six to ten days. For students subject
to suspension or emergency expulsion for six to ten consecu-
tive school days, a school district must provide at least the
following:

(a) Course work, including any assigned homework,
from all of the student's regular subjects or classes;

(b) Access to school personnel who can offer support to
keep the student current with assignments and course work
for all of the student's regular subjects or classes. School per-
sonnel must make a reasonable attempt to contact the student
or parents within three school business days following the
start of the suspension or emergency expulsion and periodi-
cally thereafter until the suspension or emergency expulsion
ends to:

(i) Coordinate the delivery and grading of course work
between the student and the student's teacher(s) at a fre-
quency that would allow the student to keep current with
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assignments and course work for all of the student's regular
subjects or classes; and

(i1)) Communicate with the student, parents, and the stu-
dent's teacher(s) about the student's academic progress.

(c) An opportunity for the student to make up any assign-
ments and tests missed during the period of suspension or
emergency expulsion.

(5) Long-term suspensions and expulsions. For stu-
dents subject to expulsion or suspension for more than ten
consecutive school days, a school district must provide edu-
cational services in accordance with WAC 392-121-107.

(6) Language assistance. The school district must
ensure that notices and communications required under this
section are provided in a language the student and parents
understand, which may require language assistance for stu-
dents and parents with limited-English proficiency under
Title VI of the Civil Rights Act of 1964.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

REENGAGEMENT

NEW SECTION

WAC 392-400-710 Student reengagement after long-
term suspension or expulsion. (1) Reengagement meeting.
When a school district administers a long-term suspension or
expulsion, the district must convene a reengagement meeting
with the student and parents to discuss a plan to reengage the
student. Before convening a reengagement meeting, a school
district must communicate with the student and parents to
schedule the meeting time and location. The reengagement
meeting must occur:

(a) Within twenty calendar days of the start of the stu-
dent's long-term suspension or expulsion, but no later than
five calendar days before the student returns to school; or

(b) As soon as reasonably possible, if the student or par-
ents request a prompt reengagement meeting.

(2) Reengagement plan. The school district must col-
laborate with the student and parents to develop a culturally
sensitive and culturally responsive reengagement plan tai-
lored to the student's individual circumstances to support the
student in successfully returning to school. In developing a
reengagement plan, the school district must consider:

(a) The nature and circumstances of the incident that led
to the student's suspension or expulsion;

(b) As appropriate, students' cultural histories and con-
texts, family cultural norms and values, community
resources, and community and parent outreach;

(¢) Shortening the length of time that the student is sus-
pended or expelled,

(d) Providing academic and nonacademic supports that
aid in the student's academic success and keep the student
engaged and on track to graduate; and

(e) Supporting the student, parents, or school personnel
in taking action to remedy the circumstances that resulted in
the suspension or expulsion and preventing similar circum-
stances from recurring.
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(3) Documentation. The school district must document
the reengagement plan and provide a copy of the plan to the
student and parents.

(4) Language assistance. The school district must
ensure that the reengagement meeting and plan are in a lan-
guage the student and parents understand, which may require
language assistance for students and parents with limited-
English proficiency under Title VI of the Civil Rights Act of
1964.

(5) Student and parent rights. Reengagement meetings
do not replace an appeal hearing under WAC 392-400-465 or
a petition for readmission.

ADDITIONAL DUE PROCESS PROTECTIONS

NEW SECTION

WAC 392-400-805 Fundamental rights. When admin-
istering discipline under this chapter, the school district must
not:

(1) Unlawfully discriminate against a student on the
basis of sex, race, creed, religion, color, national origin, age,
veteran or military status, sexual orientation, gender expres-
sion or identity, disability, or the use of a trained dog guide or
service animal;

(2) Deprive a student of the student's constitutional right
to freedom of speech and press, the constitutional right to
peaceably assemble and to petition the government and its
representatives for a redress of grievances, the constitutional
right to the free exercise of religion and to have the student's
school free from sectarian control or influence, subject to rea-
sonable limitations upon the time, place, and manner of exer-
cising the right;

(3) Deprive a student of the student's constitutional right
to be secure in the student's person, papers, and effects
against unreasonable searches and seizures;

(4) Unlawfully interfere in a student's pursuit of an edu-
cation while in the custody of the school district; or

(5) Deprive a student of the student's right to an equal
educational opportunity, in whole or in part, by a school dis-
trict without due process of law.

NEW SECTION

WAC 392-400-810 Exceptions for the purpose of
protecting victims. In accordance with RCW 28A.600.460,
a school district may preclude a student from returning to the
student's regular educational setting following the end date of
a suspension or expulsion for the purpose of protecting vic-
tims of certain offenses, as follows:

(1) Teacher victim. A student committing an offense
under RCW 28A.600.460(2), when the activity is directed
toward the teacher, shall not be assigned to that teacher's
classroom for the duration of the student's attendance at that
school or any other school where the teacher is assigned;

(2) Student victim. A student who commits an offense
under RCW 28A.600.460(3), when directed toward another
student, may be removed from the classroom of the victim for
the duration of the student's attendance at that school or any
other school where the victim is enrolled.

Permanent

Washington State Register, Issue 18-16

NEW SECTION

WAC 392-400-815 Behavior agreements. (1) Gen-
eral. A school district may enter into behavior agreements
with students and parents in response to behavioral viola-
tions, including agreements to reduce the length of a suspen-
sion conditioned on the participation in treatment services,
agreements in lieu of suspension or expulsion, or agreements
holding a suspension or expulsion in abeyance.

(2) Policies and procedures. A school district entering
into behavior agreements under this section must adopt writ-
ten policies and procedures authorizing the agreements.

(3) Reengagement meetings and educational services.
A school district must ensure that a behavior agreement does
not waive a student's opportunity to participate in a reengage-
ment meeting under WAC 392-400-710, or receive educa-
tional services as provided under WAC 392-400-610.

(4) Duration. The duration of behavior agreements must
not exceed the length of an academic term.

(5) Subsequent behavioral violations. Nothing in this
section precludes a school district from administering disci-
pline for behavioral violations that occur after the district
enters into an agreement with the student and parents.

(6) Language assistance. The school district must
ensure any behavior agreement under this section is provided
in a language the student and parents understand, which may
require language assistance for students and parents with lim-
ited-English proficiency under Title VI of the Civil Rights
Act of 1964.

NEW SECTION

WAC 392-400-820 Firearm exceptions. As provided
under RCW 28A.600.420:

(1) A school district must expel a student for no less than
one year if the district has determined that the student has car-
ried or possessed a firearm on school premises, school-pro-
vided transportation, or areas of facilities while being used
exclusively by public schools. The school district superinten-
dent may modify the expulsion on a case-by-case basis.

(2) A school district may suspend or expel a student for
up to one year if the student acts with malice, as defined
under RCW 9A.04.110, and displays an instrument that
appears to be a firearm on school premises, school-provided
transportation, or areas of facilities while being used exclu-
sively by public schools.

(3) This section does not apply to:

(a) Any student while engaged in military education
authorized by the school district in which rifles are used;

(b) Any student while involved in a convention, show-
ing, demonstration, lecture, or firearms safety course autho-
rized by the school district in which the rifles of collectors or
instructors are handled or displayed; or

(¢) Any student while participating in a rifle competition
authorized by the school district.

NEW SECTION

WAC 392-400-825 Corporal punishment, restraint,
and isolation. (1) Corporal punishment. A school district
may not administer corporal punishment, including any act
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that willfully inflicts or willfully causes the infliction of
physical pain on a student. Corporal punishment does not
include:

(a) The use of reasonable physical force by a school
administrator, teacher, school personnel or volunteer as nec-
essary to maintain order or to prevent a student from harming
themselves, other students, school personnel, or property;

(b) Physical pain or discomfort resulting from or caused
by training for or participation in athletic competition or rec-
reational activity voluntarily engaged in by a student; or

(c) Physical exertion shared by all students in a teacher-
directed class activity, which may include, but is not limited
to, physical education exercises, field trips or vocational edu-
cation projects.

(2) Restraint and isolation. A school district may not use
isolation, restraint, or a restraint device on any student,
except as provided for in RCW 28A.155.210, 28A.600.485,
WAC 392-172A-02105, and 392-172A-02110.

NEW SECTION

WAC 392-400-830 School meals. A school district
may not administer any discipline in a manner that would
result in the denial or delay of a nutritionally adequate meal
to the student.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-400-200 Purpose and application.

WAC 392-400-205 Definitions.

WAC 392-400-210 Student responsibilities and duties.
WAC 392-400-215 Student rights.

WAC 392-400-220 Student disciplinary boards—Establish-
ment at option of school district—
Functions.

WAC 392-400-227 School district rules defining students
religious rights.

WAC 392-400-290 Emergency removal from a class, sub-
ject, or activity.

WAC 392-400-420 Reengagement meetings and plans.
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Chapter 179-01 WAC
AUTHORITY

NEW SECTION

WAC 179-01-010 Authority for Title 179 WAC. The
authority for this title is RCW 28A.413.020 and 28A.413.030
which creates and authorizes the paraeducator board with the
powers and duties to effectively and efficiently implement
chapter 28A.413 RCW.

NEW SECTION

WAC 179-01-020 Definitions. The definitions set forth
in this section apply throughout this title.

(1)(a) "Paraeducator" means a classified public school or
school district employee who works under the supervision of
a certificated or licensed staff member, from grades kinder-
garten to grade 12, to support and assist in providing instruc-
tional and other services to students and their families,
including library assistants, and excluding bus monitors,
lunchroom aides, and community service aides.

(b) Paraeducators are not considered certificated instruc-
tional staff as that term and its meaning are used in this title.

(2) "College or university" means any accredited institu-
tion as defined in WAC 250-61-050.

(3) "Certificate," as used in this title:

(a) Means a credential earned by a paraeducator who has
met the minimum completion requirements listed in the chap-
ters of this title; and

(b) Does not hold the same meaning as used in Title 181
WAC.

Permanent



WSR 18-16-102

(4) "Expire," as used in this title, means that the creden-
tial earned by the paraeducator is no longer valid.

(5) "Filing requirements," as used in this title, as defined
in chapter 181-85 WAC.
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Chapter 179-03 WAC

PARAEDUCATOR MINIMUM EMPLOYMENT
REQUIREMENTS

NEW SECTION

WAC 179-03-010 Authority. The authority for this
chapter is RCW 28A.413.030 which authorizes the paraedu-
cator board with the powers and duties to adopt rules for the
effective and efficient implementation of RCW 28A.413.040.

NEW SECTION

WAC 179-03-020 Paraeducator minimum employ-
ment requirements. (1)(a) A person working as a paraedu-
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cator for the employing school district before or during the
2017-18 school year must meet the requirements of subsec-
tion (2) of this section by the date of hire for the 2019-20
school year or any subsequent school year.

(b) A person who has not previously worked as a paraed-
ucator for the employing school district must meet the
requirements of subsection (2) of this section by the date of
hire for the 2018-19 school year or any subsequent school
year.

(2) The minimum employment requirements for paraed-
ucators are as provided in this subsection. A paraeducator
must:

(a) Be at least eighteen years of age and hold a high
school diploma or its equivalent, as described in WAC 179-
03-022; and

(b) In addition, a paracducator must meet one or more of
the following:

(i) Have received a qualifying score on the education
testing service paraeducator assessment as published by the
professional educator standards board; or

(i1) Hold an associate degree or higher from an accred-
ited college or university; or

(iii) Have earned seventy-two quarter credits or forty-
eight semester credits at the one hundred level or higher at an
accredited college or university; or

(iv) Have completed an apprenticeship as a paraeduca-
tor, in a program registered with the Washington state
apprenticeship and training council.

NEW SECTION

WAC 179-03-022 Requirement for a high school
diploma or its equivalent. The requirement in WAC 179-
03-020 for a paraeducator to hold a high school diploma or its
equivalent may be met with any one or more of the following:

(1)(a) High school diploma, or copy of high school
diploma; or

(b) High school transcript, or copy of transcript, which
documents a high school diploma; or

(c) If the diploma or transcript has been lost or destroyed,
or the institution holding the records no longer exists, a state-
ment from an official of the school where the high school
diploma was issued, or a statement from an official of the
institution holding the records, indicating completion of the
diploma by the individual; or

(2) Documentation of achievement of the minimum pro-
ficiency level on the general educational development (GED)
test or award of certificate of educational competence as
described in chapter 131-48 WAC; or

(3) College or university transcript, or copy of transcript,
which documents:

(a) A high school diploma; or

(b) Achievement of the minimum proficiency level on
the GED test or award of certificate of educational compe-
tence as described in chapter 131-48 WAC; or

(4) Associate degree or higher from an accredited col-
lege or university; or

(5) Equivalency for course work, diplomas, degrees, and
programs completed in countries outside the United States:
Individuals who have completed course work, diplomas,



Washington State Register, Issue 18-16

degrees, and programs in a country other than the United
States may provide one or more of the following:

(a) A transcript, or copy of a transcript, from an accred-
ited United States college or university indicating that the
college or university has accepted the course work, diplomas,
degrees, or programs as equivalent to a high school diploma,
associate degree, or higher; or

(b) A statement of degree equivalency for a high school
diploma, associate degree, or higher from an international
credentials' evaluation agency approved by the professional
educator standards board; or

(c) A statement from an official of the school, college, or
university where the high school diploma, associate degree,
or higher was completed, indicating completion of the
diploma, program, or degree, and approval of the program by
an agency governing education in that country; or

(6) A transcript, or copy of a transcript, from an accred-
ited college or university documenting seventy-two quarter
or forty-eight semester credits at the one hundred level or
higher will be accepted as an equivalent to a high school
diploma; or

(7) Home-based instruction: On a case-by-case basis, a
district may, at its own discretion, choose to accept a certifi-
cation of completion of a program of home-based instruction
as described in WAC 180-96-053.

WSR 18-16-104
PERMANENT RULES
PARAEDUCATOR BOARD
[Filed July 31, 2018, 3:18 p.m., effective August 31, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creates new chapter 179-05 WAC describing
methods to attain paraeducator certificate.

Citation of Rules Affected by this Order: New chapter
179-05 WAC.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Adopted under notice filed as WSR 18-12-010 on May
24,2018.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street, Olympia, WA 98504,
phone 360-725-6238, fax 360-586-4548, email david.brenna
@k12.wa.us, web site www.pesb.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:

WSR 18-16-105

New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
Date Adopted: July 25, 2018.

David Brenna
Senior Policy Analyst

Chapter 179-05 WAC

METHODS TO ATTAIN PARAEDUCATOR CERTIFI-
CATES

NEW SECTION

WAC 179-05-010 Authority. The authority for this
chapter is RCW 28A.413.030 which authorizes the paraedu-
cator board with the powers and duties to adopt rules for the
effective and efficient implementation of chapter 28A.413
RCW.

NEW SECTION

WAC 179-05-020 Definitions. "Continuing education
credit hours" as used in this title is defined in WAC 181-85-
030.

WSR 18-16-105
PERMANENT RULES
PARAEDUCATOR BOARD
[Filed July 31, 2018, 3:26 p.m., effective August 31, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creates new chapter 179-07 WAC describing
requirements for the standards of practice for paraeducators.

Citation of Rules Affected by this Order: New chapter
179-05 [179-07] WAC.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Adopted under notice filed as WSR 18-12-015 on May
24,2018.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street, Olympia, WA 98504,
phone 360-725-6238, fax 360-586-4548, email david.brenna
@k12.wa.us, web site www.pesb.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 4, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 4, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: July 25, 2018.

David Brenna
Senior Policy Analyst

Chapter 179-07 WAC
PARAEDUCATOR STANDARDS OF PRACTICE

NEW SECTION

WAC 179-07-010 Authority. The authority for this
chapter is RCW 28A.413.030 which authorizes the paraedu-
cator board with the powers and duties to adopt paraeducator
standards of practice as described in RCW 28A.413.050.

NEW SECTION

WAC 179-07-020 Purpose. The purpose of this chapter
is to establish the paraeducator statewide standards of prac-
tice which shall be the basis of the professional development
created for the paraeducator certificate program described in
this title.

NEW SECTION

WAC 179-07-030 Standards of practice. Washington
state paraeducator standards of practice include the follow-
ing:

(1) Supporting instructional opportunities;

(2) Demonstrating professionalism and ethical practices;

(3) Supporting a positive and safe learning environment;

(4) Communicating effectively and participating in the
team process; and

(5) Demonstrating cultural competency aligned with
standards developed by the professional educator standards
board under RCW 28A.410.270.

NEW SECTION

WAC 179-07-040 Knowledge and skill competencies
for the standards of practice. The knowledge and skill com-
petencies describe the standards of practice that paraecduca-
tors should exhibit when working with students. Competen-
cies are associated with each standard.

(1) Supporting instructional opportunities:

(a) Knowledge competencies:

(i) Proficiency in basic reading, writing, and math skills;

(i1) Knowledge of basic computer applications (e.g.,
word processing, presentation, and spreadsheet applications),
data collection, assessments and software applications to sup-
port K-12 education; and

(i) Knowledge of one's own cultural identity and how it
influences perceptions, values, and practices.

(b) Skill competencies:

(1) Demonstrate ability to assist in reviewing, preparing,
delivering, and reinforcing district/school/classroom instruc-
tional outcomes (e.g., tutoring, individual and small group
instruction) as directed by certificated/licensed staff;

(i1)) Demonstrate ability to assist in recording and main-
taining data as directed by certificated/licensed staff;
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(iii)) Demonstrate ability to assist in administration of
assessments and monitoring student progress as directed by
certificated/licensed staff; and

(iv) Demonstrate ability to utilize technology to support
educational and safety outcomes as directed by certifi-
cated/licensed staff.

(2) Demonstrating professionalism and ethical practices:

(a) Knowledge competencies:

(i) Knowledge of the code of professional conduct for
education and applicable district policies and procedures;

(i) Knowledge of the distinctions in the roles and
responsibilities of teachers, paraeducators, administrators,
families, and other team members;

(iii) Knowledge of the need to protect civil and human
rights pertaining to all students, families, and staff; and

(iv) Knowledge of the importance and purpose of confi-
dentiality of student information.

(b) Skill competencies:

(1) Adhere to code of professional conduct and applica-
ble district policies and procedures;

(1) Pursue and participate in staff professional develop-
ment and learning opportunities;

(iii)) Adhere to and follow district's mission, policies,
procedures, and personnel practices; and

(iv) Adhere to confidentiality as consistent with all appli-
cable laws, regulations, policies, and procedures.

(3) Supporting a positive and safe learning environment:

(a) Knowledge competencies:

(i) Knowledge of child and adolescent developmental
milestones/stages and potential early warning indicators
(e.g., attendance, behavior, and academic progress);

(i) Knowledge of strategies to create an equitable learn-
ing environment which fosters unique strengths and abilities
of students being served; and

(iii) Knowledge of behavioral support systems/strategies
that create inclusive and safe learning environments.

(b) Skill competencies:

(i) Demonstrate ability to assist students at appropriate
developmental stages and report student concerns or risk fac-
tors to certificated staff or supervisor;

(i1) Demonstrate ability to implement behavior support
systems/strategies as directed by certificated staff or supervi-
sor;

(iii)) Adhere to district prescribed health, safety, and
emergency policies and school guidelines; and

(iv) Demonstrate ability to follow and assist in monitor-
ing career and technical education (CTE) program/class
safety procedures as directed by district and/or instructor.

(4) Communicating effectively and participating in the
team process:

(a) Knowledge competencies:

(1) Knowledge of how multiple communication methods
contribute to collaborative team work;

(i1) Knowledge of collaborative team strategies and deci-
sion making;

(iii) Knowledge of the need to respect individual differ-
ences among all students, families, and staff; and

(iv) Knowledge of the importance of giving and receiv-
ing feedback regarding student learning and/or personal per-
formance.
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(b) Skill competencies:

(1) Demonstrate ability to utilize various communication
methods, problem solving skills, and collaboration strategies
with staff, students, families and community;

(i1) Demonstrate ability to initiate and provide relevant
feedback regarding job duties, performance tasks, and stu-
dent learning outcomes; and

(iii) Demonstrate ability to apply feedback regarding stu-
dent learning outcomes and/or personal performance.

(5) Demonstrating cultural competency aligned with
standards developed by the professional educator standards
board under RCW 28A.410.270:

(a) Knowledge competencies:

(1) Knowledge of and respect for different ethnic, cul-
tural, abilities, and linguistic backgrounds of students, fami-
lies, staff, and community being served;

(i1) Knowledge of strategies to support and maintain a
culturally inclusive learning environment; and

(iii) Knowledge of student cultural histories and con-
texts, as well as family norms and values in different cultures.

(b) Skill competencies:

(1) Demonstrate ability to assist in implementing educa-
tional material which represents and supports various cul-
tures and abilities of students being served as directed by cer-
tificated/licensed staff; and

(i1) Demonstrate ability to foster a culturally inclusive
environment as directed by certificated/licensed staff or
supervisor.

WSR 18-16-106
PERMANENT RULES
PARAEDUCATOR BOARD
[Filed July 31, 2018, 3:35 p.m., effective August 31, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creates new chapter 179-09 WAC describing
requirements for the fundamental course of study for paraed-
ucators.

Citation of Rules Affected by this Order: New chapter
179-09 WAC.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Adopted under notice filed as WSR 18-12-016 on May
24,2018.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street, Olympia, WA 98504,
phone 360-725-6238, fax 360-586-4548, email david.brenna
@k12.wa.us, web site www.pesb.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 5, Amended 0, Repealed 0.

WSR 18-16-106

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

David Brenna
Senior Policy Analyst

Chapter 179-09 WAC
FUNDAMENTAL COURSE OF STUDY

NEW SECTION

WAC 179-09-010 Authority. The authority for this
chapter is RCW 28A.413.060 which authorizes the paraedu-
cator board to define the fundamental course of study on the
state standards of practice, as defined in chapter 179-07
WAC.

NEW SECTION

WAC 179-09-020 Purpose. The purpose of this chapter
is to define the foundational training paraeducators must
receive before the paraecducator begins to work with students
and their families, or at minimum by the deadlines provided
in RCW 28A.413.060.

NEW SECTION

WAC 179-09-030 Definitions. The four-day funda-
mental course of study will consist of twenty-eight continu-
ing education credit hours of training.

NEW SECTION

WAC 179-09-040 Fundamental course of study. (1)
School districts must implement this section only in school
years for which state funding is appropriated specifically for
the purposes of this section and only for the number of days
that are funded by the appropriation.

(2) School districts must provide a fundamental course
of study on the state standards of practice, as defined by the
board in WAC 179-09-050 of this chapter, to paraeducators
who have not completed the course, either in the district or in
another district within the state. School districts must use best
efforts to provide the fundamental course of study before the
paraeducator begins to work with students and their families,
and at a minimum by the deadlines provided in subsection (3)
of this section.

(3) Except as provided in (b) of this subsection, school
districts must provide the fundamental course of study
required in subsection (2) of this section by the deadlines pro-
vided in (a) of this subsection:

(a)(i) For paraeducators hired on or before September
1st, by September 30th of that year, regardless of the size of
the district; and
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(i1) For paraeducators hired after September 1st:

(A) For districts with ten thousand or more students,
within four months of the date of hire; and

(B) For districts with fewer than ten thousand students,
no later than September 1st of the following year.

(b)(1) For paraeducators hired for the 2018-19 school
year, by September 1, 2020; and

(i1) For paraeducators not hired for the 2018-19 school
year, but hired for the 2019-20 school year, by September 1,
2021.

(4) School districts may collaborate with other school
districts or educational service districts to meet the require-
ments of this section.

(5) The fundamental course of study must include the
training competencies that align with the standards of prac-
tice in chapter 179-07 WAC.

(6) The paraeducator shall be responsible for completing
filing requirements with the superintendent of public instruc-
tion, in accordance with WAC 179-01-020, the completion of
the fundamental course of study.

NEW SECTION

WAC 179-09-050 Course outline for the fundamen-
tal course of study. Providers and facilitators must follow
the current course outline as published by the professional
educator standards board when delivering the fundamental
course of study.

WSR 18-16-107
PERMANENT RULES
PARAEDUCATOR BOARD
[Filed July 31, 2018, 3:39 p.m., effective August 31, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creates new chapter 179-11 WAC describing
requirements for the general paraeducator certificate.

Citation of Rules Affected by this Order: New chapter
179-11 WAC.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Adopted under notice filed as WSR 18-12-013 on May
24,2018.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street, Olympia, WA 98504,
phone 360-725-6238, fax 360-586-4548, email david.brenna
@k12.wa.us, web site www.pesb.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 5, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.
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Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

David Brenna
Senior Policy Analyst

Chapter 179-11 WAC
GENERAL PARAEDUCATOR CERTIFICATE

NEW SECTION

WAC 179-11-010 Purpose. (1) The purpose of this
chapter is to define a paraeducator's minimum requirements
and process to attain, and the validity period for, the general
paraeducator certificate.

(2) The general paraeducator certificate is the minimum
credential a paraeducator may earn to obtain the knowledge
and skill needed to support and assist teachers with their pro-
grams and administrative duties.

NEW SECTION

WAC 179-11-020 Definitions. The additional ten days
of training to attain the general paraeducator certificate will
consist of seventy continuing education credit hours.

NEW SECTION

WAC 179-11-030 Minimum requirements. Prior to
completing the general paraeducator certificate, the paraedu-
cator must have completed the fundamental course of study.

NEW SECTION

WAC 179-11-040 Process. (1) School districts must
implement this section only in school years for which state
funding is appropriated specifically for the purposes of this
section and only for the number of days that are funded by the
appropriation.

(2) The paraeducator must complete the general paraed-
ucator certificate in three years after completing the funda-
mental course of study, as follows:

(a) If the fundamental course of study is completed prior
to June 30th of a calendar year, then it shall have a comple-
tion date calculated on the basis that it was completed on June
30th of the same calendar year regardless of the date of com-
pletion; and

(b) If the fundamental course of study is completed July
Ist or later in the calendar year, then it shall have a comple-
tion date calculated on the basis that it was completed on June
30th of the next calendar year regardless of the date of com-
pletion.

(3) To attain the paraeducator general certificate, the par-
aeducator must complete training that meets in-service edu-
cation approval standards as written in chapter 181-85 WAC.

(4) A paraeducator who holds the English language
learner subject matter certificate and/or special education
subject matter certificate may deduct twenty continuing edu-
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cation credit hours per subject matter certificate from the
hours required to meet the general paraeducator certificate.

(5) The paraeducator shall be responsible for completing
filing requirements with the superintendent of public instruc-
tion, in accordance with WAC 179-01-020, the completion of
the general paraeducator certificate.

NEW SECTION

WAC 179-11-050 Validity period. Once issued to the
paraeducator, the general paraeducator certificate does not
expire.

WSR 18-16-109
PERMANENT RULES
PARAEDUCATOR BOARD
[Filed July 31, 2018, 3:47 p.m., effective August 31, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creates new chapter 179-13 WAC describing
requirements for English language learner certificates.

Citation of Rules Affected by this Order: New chapter
179-13 WAC.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Adopted under notice filed as WSR 18-12-011 on May
24,2018.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street, Olympia, WA 98504,
phone 360-725-6238, fax 360-586-4548, email david.brenna
@k12.wa.us, web site www.pesb.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 6, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 6, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2018.

David Brenna
Senior Policy Analyst

WSR 18-16-109

Chapter 179-13 WAC

ENGLISH LANGUAGE LEARNER SUBJECT MAT-
TER CERTIFICATE

NEW SECTION

WAC 179-13-010 Purpose. (1) The purpose of this
chapter is to define a paraeducator's minimum requirements
and process to attain, and the validity period for, the English
language learner subject matter certificate;

(2) The English language learner subject matter certifi-
cate provides increased training to paraeducators to meet the
demands of English language learner instructional support;
and

(3) Provided that the English language learner subject
matter certificate is not a prerequisite for a paraeducator
working in any program.

NEW SECTION

WAC 179-13-020 Minimum requirements. Prior to
completing the English language learner subject matter cer-
tificate, the paraeducator must have completed the funda-
mental course of study.

NEW SECTION

WAC 179-13-030 Process. (1) To attain the paraeduca-
tor English language learner subject matter certificate, the
paraeducator must complete twenty continuing education
credit hours of training that meet the learning objectives of
the course outline as described in WAC 179-13-060;

(2) Training for the certificate must include the training
competencies that align with WAC 179-13-050; and

(3) The paraeducator shall be responsible for completing
filing requirements with the superintendent of public instruc-
tion, in accordance with WAC 179-01-020, the completion of
the English language learner subject matter certificate.

NEW SECTION

WAC 179-13-040 Validity period. The English lan-
guage learner subject matter certificate expires after five
years, and as follows:

(1) A certificate issued prior to June 30th of a calendar
year shall have the expiration date of the certificate calculated
on the basis such certificate was completed on June 30th of
the same calendar year regardless of the date of issuance; and

(2) A certificate issued July 1st or later in the calendar
year shall have the expiration date of the certificate calculated
on the basis that such certificate was completed on June 30th
of the next calendar year regardless of the date of issuance.

NEW SECTION

WAC 179-13-050 Knowledge and skill competencies
for the English language learner standards of practice.
The knowledge and skill competencies describe the learning
objectives paraeducators should exhibit when working with
students. Competencies are associated with each of the stan-

Permanent



WSR 18-16-121

dards written in WAC 179-07-030 and are in addition to the
knowledge and skill competencies written in WAC 179-07-
040:

(1) Supporting instructional opportunities:

Knowledge competencies:

(a) Awareness of the difference between social language
and academic language;

(b) Awareness of the stages of second language acquisi-
tion;

(c) Awareness of Washington English language profi-
ciency standards; and

(d) Awareness of Washington English language profi-
ciency levels.

(2) Demonstrating professionalism and ethical practices:

Knowledge competencies:

(a) Awareness of the legal rights of English language
learners;

(b) Awareness of how to build a culturally and linguisti-
cally inclusive learning environment; and

(c) Awareness of what constitutes effective communica-
tion with English language learner families and students and
fosters respect among each other's cultural and linguistic
diversity.

(3) Supporting a positive and safe learning environment:

(a) Knowledge competencies:

(i) Awareness of how to successfully support culturally
and linguistically diverse students entering into the public
school system; and

(i1) Awareness of students' unique strengths and what
value they bring to the classroom.

(b) Skill competencies:

(i) Assist with strategies and techniques for facilitating
the instruction of individuals with diverse language learning
needs in a variety of settings as specified by certificated staff;

(ii) Assist in providing culturally and age appropriate
feedback to students; and

(iii) Assist with supporting individual student needs by
using appropriate strategies that are culturally responsive and
address diverse student background.

(4) Communicating effectively and participating in the
team process:

(a) Knowledge competencies:

Awareness of appropriate and culturally responsive
communication strategies.

(b) Skill competencies:

(1) Ability to engage and communicate with certificated
staff to build a culturally and linguistically inclusive learning
environment;

(i1) Support effective communication with culturally and
linguistically diverse students, families, communities, and
team members in a professional and respectful manner; and

(iii) Ability to engage in appropriate culturally respon-
sive strategies such as:

(A) Constructs of time;

(B) Verbal and nonverbal cues;

(C) Authority; and

(D) Relationship building.

(5) Demonstrating cultural competency aligned with
standards developed by the professional educator standards
board under RCW 28A.410.270:
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(a) Knowledge competencies:

Awareness of cultural and linguistic diversities and a
commitment to build on students' strength.

(b) Skill competencies:

Use culturally responsive communication skills (e.g.,
written, verbal, and nonverbal).

NEW SECTION

WAC 179-13-060 Course outline for the English lan-
guage learner subject matter certificate. Providers and
facilitators must follow the current course outline as pub-
lished by the professional educator standards board when
delivering training for the English language learner subject
matter certificate.

WSR 18-16-121
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed August 1, 2018, 11:42 a.m., effective September 1, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 392-142-001 prescribes rules covering
the operation of all school buses transporting public school
students in Washington. The office of superintendent of pub-
lic instruction made two technical revisions to this chapter for
the purpose of clarifying certain procedures. The first revi-
sion is related to low visibility bus stops and removes the
term "state patrol" because the local jurisdiction's road/traffic
engineering department is responsible for placement of road
signs. The Washington State Patrol does not review road
signs and locations on local roads. The second revision is
related to bus driver procedures and removes "parking" when
describing applying brakes because other types of brakes
need to be set, depending on bus manufacturer, in addition to
the parking brake when loading/unloading passengers.

Citation of Rules Affected by this Order: Amending
WAC 392-145-011 and 392-145-060.

Statutory Authority for Adoption: RCW 46.61.380.

Adopted under notice filed as WSR 18-12-068 on June 1,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 2, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: August 1, 2018.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 07-05-058,
filed 2/20/07, effective 11/1/07)

WAC 392-145-011 School district requirements. All
school districts shall comply with the following require-
ments:

(1) The provisions of this chapter shall be incorporated
by express reference into all school district contracts for the
transportation of students in privately owned and operated
school buses. Every school district, its officers and employ-
ees, and every person employed under contract or otherwise
by a school district shall be subject to the provisions of this
chapter.

(2) School district boards of directors shall adopt written
policies or rules for passengers riding school buses not incon-
sistent with applicable state law and rules. A copy of these
policies or rules shall be provided to each student who is
scheduled to ride the school bus.

(3) Every school bus driver shall be provided a copy of
and shall be thoroughly familiar with all state and local rules
and regulations pertaining to the operation of a school bus.

(4) School bus drivers shall be provided a copy of and
training in school district rules and regulations pertaining to
bullying, harassment, and for reporting sexual misconduct
allegations.

(5) On highways divided into separate roadways as pro-
vided in RCW 46.61.150 and highways with three or more
marked traffic lanes, school districts shall design bus routes
that serve each side of the highway so that students do not
have to cross the highway, unless there is a traffic control sig-
nal as defined in RCW 46.04.600 or an adult crossing guard
within three hundred feet of the bus stop to assist students
while crossing such multiple-lane highways.

(6) No school bus stop shall be located on a curve or a
hill where visibility is not at least five hundred feet. If it is
impossible to secure a distance of at least five hundred feet of
visibility for a school bus stop, the school authorities, ((the
state-patrel;)) and the traffic engineering department of the
jurisdiction responsible for the roadway shall be advised and
the stop shall be changed or proper signs installed.

AMENDATORY SECTION (Amending WSR 16-10-114,
filed 5/4/16, effective 9/1/16)

WAC 392-145-060 Loading and unloading proce-
dures. The following procedures are required to assure max-
imum student safety:

(1) A school bus driver shall not order or allow a student
to depart the school bus other than at his or her regular stop
unless permission is first obtained in accordance with district
policy.

(2) School bus drivers shall pick up only the students and
persons designated by an authorized school district adminis-
trator.

WSR 18-16-121

(3) School bus drivers shall have the primary responsi-
bility for the safety of passengers while they are boarding the
school bus, while they are on the school bus, and while they
are disembarking the school bus and crossing the roadway. If
passengers must cross the road, the driver shall make every
reasonable effort to ensure that they cross safely and that they
pass in front of the school bus and never behind the school
bus. The driver shall likewise ensure that passengers board-
ing or disembarking from the school bus are within his/her
view at all times.

(4) Prior to stopping the school bus on the roadway for
the purpose of loading or unloading passengers, school bus
drivers shall activate the alternating flashing amber lamps by
means of a master sequencing switch. The driver shall acti-
vate the alternating flashing amber lamps:

(a) No less than one hundred feet and no more than three
hundred feet from the school bus stop where the posted speed
limit is thirty-five miles per hour or less; and

(b) No less than three hundred feet and no more than five
hundred feet from the school bus stop where the posted speed
limit is more than thirty-five miles per hour.

(5) No school bus shall pull over to the left-hand side of
the road to load or unload passengers.

(6) The stop sign and alternately flashing red lamps shall
be activated whenever a school bus is stopped on any portion
of a traveled roadway to load or unload school children.
Simultaneously flashing amber hazard lamps shall be acti-
vated whenever a school bus is stopped off the roadway to
load or unload school children.

(7) Whenever school children have to cross the roadway,
the school bus shall stop on the roadway and display the stop
sign and alternately flashing red lamps. A school bus driver
shall not allow school children to cross any roadway having
three or more marked traffic lanes or any highway divided
into separate roadways as provided in RCW 46.61.150.

(8) The stop sign and alternately flashing red lamps on a
school bus shall not be used while the school bus is moving
or to indicate that the school bus is going to stop.

(9) While loading and unloading passengers on a trav-
eled portion of the roadway, the school bus driver shall acti-
vate the alternating flashing red lights by means of a sequenc-
ing switch prior to opening the passenger load door.

(10) The school bus driver shall set the ((patking)) brake
and place the transmission in neutral or park prior to loading
or unloading passengers. When it is possible, the school bus
driver shall maintain light pressure on the service brake to
activate the brake lamps when loading or unloading passen-
gers.

(11) The school bus driver shall assure that all students
are seated or secure prior to releasing the brake.

(12) In any case in which a school bus passes a stopped
school bus which is loading and unloading students off the
traveled portion of the roadway, the passing school bus shall
reduce speed and proceed with caution.
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