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WSR 18-16-006
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 20, 2018, 7:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-095 on June 5, 2018.

Title of Rule and Other Identifying Information: WAC
220-413-200 Reducing the spread of hoof disease—Unlaw-
ful transport of elk hooves.

Hearing Location(s): On September 14-15, 2018, at 8:00
a.m., at the Natural Resources Building, Room 172, 1111
Washington Street S.E., Olympia, WA 98501.

Date of Intended Adoption: September 15, 2018.

Submit Written Comments to: Wildlife Program, P.O.
Box 43200, Olympia, WA 98504, email wildthing@dfw.wa.
gov, fax 360-902-2162, https://surveymonkey.com/r/
ZN5J298, by August 22, 2018.

Assistance for Persons with Disabilities: Contact Tami
Lininger, phone 360-902-2267, TTY 800-833-6388, email
tami.lininger@dfw.wa.gov, by September 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 220-413-
200 Reducing the spread of hoof disease—Unlawful trans-
port of elk hooves.

This rule is an attempt to reduce the potential risk of
inadvertently spreading the causative agents of treponeme
associated hoof disease (TAHD) in elk.

New game management units (GMU) are being pro-
posed in which transport of elk hooves from harvested elk
would be restricted. These new GMU s include 568, 572, 574,
and 578. The rule does allow, under certain circumstances,
the legal transport of elk hooves coming from GMUs with
TAHD to facilitate research by the department.

Reasons Supporting Proposal: This proposal adds GMUs
where transport of elk hooves will be restricted in order to
reduce the potential risk of the disease spreading.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.04.055, 77.12.047, 77.12.240.

Statute Being Implemented: RCW 77.04.012, 77.04.020,
77.04.055, 77.12.047, 77.12.240.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Eric Gardner, 600 Capitol Way North,
Olympia, WA 98501, 360-902-2515; and Enforcement:
Steve Bear, 600 Capitol Way North, Olympia, WA 98501,
360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The rule proposal does not require a cost-benefit
analysis.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:
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Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

July 20,2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-17-088,
filed 8/17/17, effective 9/17/17)

WAC 220-413-200 Reducing the spread of hoof dis-
ease—Unlawful transport of elk hooves. (1) It is unlawful
to transport the hooves of harvested elk beyond the site where
the animal was killed in Game Management Units 407, 418,
437,454, 501 through 564, 568, 572, 574, 578, 633, 636 and
642 through 699, except when specifically authorized by the
department or when acting as an agent of the department in
the limited capacity of cooperating with research or manage-
ment actions regarding hoof disease as directed by the depart-
ment.

(2) Violation of this section is an infraction under RCW
77.15.160 Infractions.

WSR 18-16-011
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 23, 2018, 8:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-038.

Title of Rule and Other Identifying Information: WAC
220-330-040 Crab—Areas and seasons—Personal use.

Hearing Location(s): On September 14, 2018, at 8:00
a.m., at the Natural Resources Building, 1111 Washington
Street S.E., Room 172, Olympia, WA 98501.

Date of Intended Adoption: September 14, 2018.

Submit Written Comments to: Heather Reed, P.O. Box
43200, email Heather.Reed@dfw.wa.gov.

Assistance for Persons with Disabilities: Contact
Dolores Noyes, phone 360-902-2349, TTY 360-902-2207,
email Delores.Noyes@dfw.wa.gov, by September 13, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Changes to WAC
220-330-040 would revise the date when recreational anglers
can use pot gear in coastal management areas (Marine Areas
1 through 3 and 4, west of the Bonilla-Tatoosh line). Cur-
rently, this recreational fishery is open year-round, however
pot gear can only be used from December 1 through Septem-
ber 15. This change would allow recreational pot gear to be
used two weeks earlier starting on November 15. This change
would not affect the recreational Dungeness crab fishery in
the Columbia River where pot gear is allowed year round.

Reasons Supporting Proposal: Currently, the recre-
ational Dungeness crab fishery with pot gear opens in coastal
marine areas on the same day that the commercial Dungeness
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crab fishery is scheduled to open. In addition, the commercial
fishery is allowed to set commercial crab pots on November
28, seventy-three hours prior to the December 1 opening.
Opening the recreational crab pot fishery two weeks early
would provide recreational anglers with some opportunity to
access fishing areas that are common to both commercial and
recreational fisheries prior to the date when commercial crab
gear goes in the water. Effort in the recreational crab fishery
on the coast [is] limited due to the timing of the fishery,
which opens in December when weather is prohibitive for
many recreational crabbers. As such, much of the coastal rec-
reational crab fishing effort is focused in coastal bays such as
Willapa Bay and Grays Harbor with recreational harvest rep-
resenting a very small proportion of the total amount of
Dungeness crab harvested each year. In recognition of the
disparity between the recreational and commercial crab fish-
eries on the coast, measures have been implemented to pro-
vide some assurance that recreational fishermen have access
to the coastal Dungeness crab resource. For example, recre-
ational anglers are allowed to retain smaller crab (six inches)
than allowed in the commercial fishery (6 1/4 inches). Revis-
ing the opening of the recreational pot fishery to open on
November 15 would provide some additional opportunity to
recreational anglers and, because of the lower minimum size
allowance for the recreational fishery, would not adversely
affect the commercial fishery.

Statutory Authority for Adoption: RCW 77.040.020
[77.04.020], 77.12.045, and 77.12.047.

Statute Being Implemented: RCW 77.04.020, 77.12.045,
and 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife (WDFW), governmental.

Name of Agency Personnel Responsible for Drafting:
Heather Reed, 1111 Washington Street S.E., Olympia, WA,
360-902-2487; Implementation: Dan Ayres, 48 Devonshire
Road, Montesano, WA, 360-249-1209; and Enforcement:
Chief Steve Bear, 1111 Washington Street S.E., Olympia,
WA, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This project does not affect hydraulics.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. There is no
impact on small business as a result of these rule changes. In
fact, the proposed changes to the recreational fishery may
marginally increase revenues for small business involved
with the recreational fishery.

July 23,2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-330-040 Crab—Areas and seasons—Per-
sonal use. (1) It is unlawful to fish for or possess crab taken
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for personal use from Puget Sound except during the follow-
ing seasons:

(a) Marine Area 4 east of the Bonilla-Tatoosh line, and
Areas 5, 6, 8-1, 8-2,9, 10, 11, 12, and 13: Open 7:00 a.m.,
July 1 through Labor Day, Thursday through Monday of each
week.

(b) Those waters of Marine Area 7 south and west of a
line projected from Village Point, Lummi Island, through the
navigation buoy just east of Matia Island, thence to the buoy
at Clements Reef, thence to the easternmost point of Patos
Island, thence running along the northern shore of Patos
Island to the westernmost point of Patos Island, thence true
west to the international boundary and south of a line that
extends from Point Francis on Portage Island, through the
marker just north of Inati Bay on Lummi Island to Lummi
Island: Open 7:00 a.m., July 15 through September 30,
Thursday through Monday of each week.

(c) Those waters of Marine Area 7 north and east of a
line projected from Village Point, Lummi Island through the
navigation buoy just east of Matia Island thence to the buoy
at Clements Reef thence to the easternmost point of Patos
Island, running along the northern shoreline of Patos Island
and from the westernmost point of Patos Island true west to
the international boundary and north of a line that extends
from Point Francis on Portage Island, through the marker just
north of Inati Bay on Lummi Island to Lummi Island: Open
7:00 a.m. August 15 through September 30, Thursday
through Monday of each week.

(2) It is unlawful to fish for or possess crab taken for per-
sonal use with shellfish pot gear from Marine Areas 1, 2, 3,
and Area 4 west of the Bonilla-Tatoosh line except during the
period from ((Peeember4)) November 15 through Septem-
ber 15. Open to gear other than shellfish pot gear year-round.

(3) The Columbia River upstream from a line projected
from the outermost end of the north jetty to the exposed end
of the south jetty is open to crab fishing for personal use year-
round.

(4) Tt is unlawful to fish for or possess crab taken for per-
sonal use with shellfish pot or ring net gear from the waters of
Padilla Bay or Swinomish Slough within 25 yards of the Bur-
lington Northern Railroad crossing the northern end of Swin-
omish Slough except from one hour before official sunrise to
one hour after official sunset.

(5) Violation of this section is a misdemeanor, punish-
able under RCW 77.15.380, Unlawful recreational fishing in
the second degree—Penalty.

WSR 18-16-026
PROPOSED RULES
EXECUTIVE ETHICS BOARD
[Filed July 24, 2018, 11:30 a.m ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
20-027.

Title of Rule and Other Identifying Information: Agency
organization—Public records.
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Hearing Location(s): On September 14, 2018, at 9:00
a.m., at 2425 Bristol Court S.W., 4th Floor Conference
Room, Olympia, WA.

Date of Intended Adoption: September 28, 2018.

Submit Written Comments to: Kate Reynolds, P.O. Box
40149, Olympia, WA 98504-0149, email kater@atg.wa.gov,
fax 360-586-3955, by September 13, 2018.

Assistance for Persons with Disabilities: Contact Ruth-
ann Bryant, phone 360-664-0871, fax 360-586-3955, email
Ruthannb@atg.wa.gov, by September 7, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to adopt a rule that implements the new
Public Records Act (PRA) requirements and provide the nec-
essary findings so that the executive ethics board may use the
amended statutory default fee schedule effective July 23,
2017, and explain the procedures for payment of copies and
waiver of fees. This rule making will also update the rule to
provide clarity to state employees and the public.

Reasons Supporting Proposal: The 2017 legislature
amended RCW 42.52.120 to require that if an agency uses the
amended statutory default copy fee schedule the agency must
have a rule declaring the reason it is not calculating the actual
costs is because to do so would be burdensome. The rule will
make those findings. RCW 42.52.120 was also amended to
allow an agency to waive any charge assessed for a public
record pursuant to agency rule.

Statutory Authority for Adoption: RCW 42.56.100,
42.56.040 (1)(d), 42.56.120, 42.56.360.

Statute Being Implemented: Chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Executive ethics board, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Kate Reynolds, Olympia,
360-586-6759.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

July 24,2018
Ruthann Bryant
Administrative Officer

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-020 Agency description—Contact
information—Public records officer. (1) The executive
ethics board was created by chapter 42.52 RCW to enforce
the state's ethics law and rules adopted under it with respect
to statewide elected officers and all other officers and
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employees in the executive branch, boards and commissions,
and institutions of higher education.
((Fhe-exeeutive-ethies board-consists—of five-members;

litor and: bershatt 1 A ] ] ;
by-the-governor:))

(2) Any person wishing to request access to public
records of the executive ethics board, or seeking assistance in
making such a request, should contact the public records offi-
cer of the executive ethics board:

Executive Director
Executive Ethics Board
2425 Bristol Court S.W.
P.O. Box 40149

Olympia, WA 98504-0149
360-664-0871
360-586-3955 (fax)
ethics@atg.wa.gov

Information and a request form is also available at the execu-
tive ethics board's web

site at www.ethics.wa.gov. ((Fhe

(3) The public records officer will oversee compliance
with the act but another executive ethics board staff member

may process the request. Therefore, these rules will refer to

the public records officer or "designee." ((Fhe-publie-records
v losi e . hics | il

of the-exeeutiveethiesboard:))

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-050 Availability of public records. (1)
((Hours—for-inspeetion—ofreeerds:)) Public records are
available for inspection and copying Monday through Friday,
9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m., excluding legal
holidays and during scheduled board meetings. Records must
be inspected at the offices of the executive ethics board.
Many public records are also available for inspection and
copying on www.ethics.wa.gov at any time. at no cost.

(2) ((Reeerds—index:)) An index of public records is
available for use by members of the public, including final
orders, stipulations and advisory opinions. The indices for
these documents are available upon request.

(3) ((Organization—efreeords:)) The executive ethics
board will maintain its records in a reasonably organized
manner. The executive ethics board will take reasonable
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actions to protect records from damage and disorganization.
A requestor ((shall)) must not take executive ethics board
records from executive ethics board offices without the per-
mission of the public records officer or designee. A variety of
records is available on the executive ethics board web site at
www.ethics.wa.gov. Requestors are encouraged to view the
documents available on the web site prior to submitting a
records request.

(4) (Making-arequestfor-publiereeords:

f@))) Any person wishing to inspect or copy public
records of the executive ethics board should make the request
in writing on the executive ethics board request form or
through an online portal, or by letter, fax, or email addressed
to the public records officer at the email address publicly des-
ignated by the executive ethics board, or by submitting the

Washington State Register, Issue 18-16

2> Aeknowledgingreeeipt-ofrequest:)) Upon receipt

of a request. the executive ethics board will assign it a track-
ing number and log it in.

(2) The public records officer or designee will evaluate
the request according to the nature of the request, volume,
and availability of requested records.

(3) Following the initial evaluation of the request under
this subsection, and within five business days of receipt of the
request, the public records officer or designee will do one or
more of the following:

(a) Make the records available for inspection or copy-
ing((s

b)) including:

(1) If the copies are available on the executive ethics
board's web site, provide the internet address and link on the

request in person at the executive ethics board office and
including the following information:

((®)) (a) Name of requestor;

((6D)) (b) Address of requestor;

((G1))) (c) Other contact information, including tele-
phone number and ((any)) email address;

((6w))) (d) Identification of the public records adequate
for the public records officer or designee to locate the
records; and

((69)) (e) The date and time of day of the request.

((B))) (5) If the requestor wishes to have copies of the
records made instead of simply inspecting them, he or she
should so indicate and make arrangements to pay for copies
of the records ora depos1t Pursuant to WAC 292 130 110

((sta

vided in a fee schedule available at the executive ethics board
office or www.ethics.wa.gov.

((€e))) (6) A records request form is available for use by
requestors at the executive ethics board office ((efthe-publie
reeords-offieer)) and online at www.ethics.wa.gov.

((6d))) (7) The public records officer or designee may
accept requests for public records that contain the above
information by telephone or in person. If the public records
officer or designee accepts such a request, he or she will con-
firm receipt of the information and the substance of the
request in writing.

(8) If requestors refuse to identify themselves or provide
sufficient contact information, the agency will respond to the
extent feasible and consistent with the law.

)) charges for copies are pro-

AMENDATORY SECTION (Amending WSR 16-16-075,

filed 7/29/16, effective 8/29/16)

WAC 292-130-100 Processing of public records
requests—General. (1) ((Previdingfullest-assistanee:"
The-exeeuntiveethies-board-is-charged by statute-with-adept-

Proposed

web site to the specific records requested;

(ii) If copies are requested and payment of a deposit for
the copies, if any, is made or other terms of payment are
agreed upon, send the copies to the requestor((;

€e))).

(b) Acknowledge receipt of the request and provide a
reasonable estimate of when records or an installment of
records will be available; or

€©))) (c) Acknowledge receipt of the request and ask the

requestor to provide clarification for a request that is unclear,
and provide, to the greatest extent possible, a reasonable esti-
mate of time the executive ethics board will require to
respond to the request if it is not clarified.

(1) Such clarification may be requested and provided by
telephone and memorialized in writing;

(ii) If the requestor fails to respond to a request for clari-
fication and the entire request is unclear, the executive ethics
board need not respond to it. The executive ethics board will
respond to those portions of a request that are clear; or

(d) Deny the request.

((3)-Consequenees—offailure-to—respond:)) (4) If the
executive ethics board does not respond in writing within five
business days of receipt of the request for disclosure, the
requestor should ((eensidereentaeting)) contact the public
records officer or designee to determine the reason for the
failure to respond.

(4 Protectingrights-of-others:)) (5) In the event that
the requested records contain information that may affect
rights of others and may be exempt from disclosure, the pub-
lic records officer or designee may, prior to providing the
records, give notice to such others whose rights may be
affected by the disclosure. Such notice should be given so as
to make it possible for those other persons to contact the
requestor and ask him or her to revise the request, or, if nec-
essary, seek an order from a court to prevent or limit the dis-
closure. The notice to the affected persons will include a copy
of the request.

(5> Reeords—exempt—frem—diselosure:)) (6) Some
records are exempt from disclosure, in whole or in part. If the
executive ethics board believes that a record is exempt from
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disclosure and should be withheld, the public records officer
or designee will state the specific exemption and provide a
brief written explanation of why the record or a portion of the
record is being withheld. If only a portion of a record is
exempt from disclosure, but the remainder is not exempt, the
public records officer or designee will redact the exempt por-
tions, provide the nonexempt portions, and indicate to the
requestor why portions of the record are being redacted.

((c6)yInspeetion-ofreeords:

€)) (7) Consistent with other demands, the executive
ethics board ((shalt)) will promptly provide space to inspect
public records. No member of the public may remove a doc-
ument from the viewing area or disassemble or alter any doc-
ument. The requestor ((shatl)) must indicate which docu-
ments he or she wishes the executive ethics board to copy.

(())) The requestor must claim or review the assembled
records within thirty days of the executive ethics board's noti-
fication to him or her that the records are available for inspec-
tion or copying. The agency will notify the requestor in writ-
ing of this requirement and inform the requestor that he or she
should contact the agency to make arrangements to claim or
review the records. If the requestor or a representative of the
requestor fails to claim or review the records within the
thirty-day period or make other arrangements, the executive
ethics board may close the request and refile the assembled
records. Other public records requests can be processed
ahead of a subsequent request by the same person for the
same or almost identical records, which can be processed as a
new request.

5)) (8) After inspection
is complete, the public records officer or designee will make
the requested copies or arrange for copying. Where executive
ethics board charges for copies, the requestor must pay for
the copies.

((3)yPrevidingreeordsininstallments:)) (9) When the
request is for a large number of records, the public records
officer or designee will provide access for inspection and
copying in installments, if he or she reasonably determines
that it would be practical to provide the records in that way.
If, within thirty days, the requestor fails to inspect the entire
set of records or one or more of the installments, the public
records officer or designee may stop searching for the
remaining records and close the request.

(((9-Completion-ofinspeetion:)) (10) When the inspec-

tion of the requested records is complete and all requested
copies are provided, the public records officer or designee
will indicate that the executive ethics board has completed a
((diligent)) reasonable search for the requested records and
made any located nonexempt records available for inspec-
tion.

((H)—Elosing—withdrawn—er—abandened—request:))
(11) When the requestor either withdraws the request ((ex)),

fails to clarify an entirely unclear request, fails to fulfill his or
her obligations to inspect the records ((e)), pay the deposit,
pay the required fees for an installment, or make final pay-
ment for the requested copies, the public records officer or
designee will close the request and, unless the agency has
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the requestor that the executive ethics board has closed the
request.

(( :)) (12) If, after the
executive ethics board has informed the requestor that it has
provided all available records, the executive ethics board
becomes aware of additional responsive documents existing
at the time of the request, it will promptly inform the
requestor of the additional documents and provide them on
an expedited basis.

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-110 Costs of providing copies of pub-
lic records—Payments. (1) ((Cestsforpaper—eepies:))
There is no fee for inspecting public records((—A—+equestor

4 Payment-Paymentmay be-made by easheheelsor
meoney-orderto-the-exeeutiveethies board:)), including

inspecting records on the executive ethics board's web site.

(2) The executive ethics board is not calculating actual
costs for copying records because to do so would be unduly
burdensome for the following reasons: The executive ethics
board does not have the resources to conduct a study to deter-
mine its actual copying costs; to conduct such a study would
interfere with other essential board functions; and the public
and requestors have commented on and been informed of
authorized fees and costs provided in the Public Records Act
including RCW 42.56.120 and other laws. It is more cost effi-
cient, expeditious and in the public interest for the executive
ethics board to adopt the state legislature's approved fees and
costs for most of the executive ethics board's records, as
authorized in RCW 42.56.120 and as published in the execu-
tive ethics board's fee schedule.

(3) The executive ethics board will charge for copies of
records pursuant to the default fees in RCW 42.56.120 (2)(b)
and (c). The executive ethics board will charge for custom-
ized services pursuant to RCW 42.56.120(3). Under RCW
42.56.130, the executive ethics board may charge other copy
fees authorized by statutes outside of chapter 42.56 RCW.

already indicated in previous correspondence that the request

The executive ethics board may enter into an alternative fee

would be closed under the above circumstances, indicate to

[51]

agreement with a requestor under RCW 42.56.120(4). The
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charges for copying methods used by the executive ethics
board are summarized in the fee schedule available on the
executive ethics board's web site at www.ethics.wa.gov.

(4) Requestors are required to pay for copies in advance
of receiving records. Fee waivers are an exception and are
available for some small requests under the following condi-

(a) It is within the discretion of the public records officer
or designee to waive copying fees when:

(1) All of the records responsive to an entire request are
paper copies only and are twenty-five or fewer pages: or

(>ii) All of the records responsive to an entire request are

Washington State Register, Issue 18-16

signed by all parties; or, when the board enters a final order
after a public hearing.

(b) The following records are not considered part of the
investigation file and are releasable upon request:

(1) Complaints, upon receipt by the respondent;

(i1) The board staff's investigation report;

(iii) The board's findings of reasonable cause or no rea-
sonable cause; and

(iv) Stipulations and settlements, upon receipt by the
board.

AMENDATORY SECTION (Amending WSR 16-16-075,

electronic and can be provided in a single email with attach-
ments of a size totaling no more than the equivalent of one
hundred printed pages. If that email for any reason is not
deliverable, records will be provided through another means
of delivery, and the requestor will be charged in accordance
with this rule.

(b) Fee waivers are not applicable to records provided in
installments.

(5) The public records officer or designee may require an
advance deposit of ten percent of the estimated fees when the
copying fees for an installment or an entire request, or cus-
tomized service charge, exceeds twenty-five dollars.

(6) All required fees must be paid in advance of release
of the copies or an installment of copies. or in advance of
when a deposit is required. The executive ethics board will
notify the requestor of when payment is due.

(7) Payment should be made by check or money order to
the executive ethics board. The executive ethics board prefers
not to receive cash.

(8) The executive ethics board will close a request when

a requestor fails by the payment date to pay in the manner
prescribed for records, an installment of records, or a required
deposit.

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-130 Exemptions. (1) The Public
Records Act provides that a number of types of documents
are exempt from public inspection and copying. In addition,
documents are exempt from disclosure if any "other statute"

exempts or prohibits disclosure. ((Reguesters—shouldbe

3})) (2) During the course of an investigation, records
generated or collected as a result of the investigation may be
exempt from public inspection and copying under RCW
42.56.240.

(a) The investigation is not considered complete until a
case is resolved either by a stipulation and settlement that is

Proposed
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filed 7/29/16, effective 8/29/16)

WAC 292-130-140 Review of denials of public
records request. (1) ((Retition-for-internal-administrative
review-of-denial-of-aeeess:)) Any person who objects to the
initial denial or partial denial of a records request may peti-
tion in writing (including email) to the public records officer
or designee for review of that decision. The petition should
include a copy of or reasonably identify the written statement
by the public records officer or designee denying the request.

(2) ((Consideration-ofpetitionforreviews)) The public
records officer or designee will promptly provide the petition
and any other relevant information to the chair of the board or
the chair's designee. The chair or the chair's designee will
immediately consider the matter and either affirm or reverse
such denial within two business days following the executive
ethics board's receipt of the petition, or within such other time
as mutually agreed upon by the requestor and executive eth-
ics board((;

legally-pessible-te-review-the-dential)).

(3) ((Review-by-the-attorney-general's-offiee:)) Pursu-
ant to RCW 42.56.530, if the executive ethics board denies a

requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter. The attorney general has adopted rules on such
requests in WAC 44-06-160.

(4) ((Judieialreviews)) Any person may obtain court
review of denials of public records requests pursuant to RCW

42.56.550 at the conclusion of two business days after the ini-
tial denial regardless of any internal administrative appeal.

WSR 18-16-033
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER
[Insurance Commissioner Matter No. R 2018-02—Filed July 24, 2018, 2:29
p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-084.

Title of Rule and Other Identifying Information: Insurer
corporate governance annual disclosure.

Hearing Location(s): On September 18, 2018, at 10:00
a.m., at the Office of the Insurance Commissioner, 5000 Cap-
itol Boulevard S.E., Tumwater, WA 98501.
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Date of Intended Adoption: September 19, 2018.

Submit Written Comments to: Jim Tompkins, P.O. Box
40260, Olympia, WA 98504-0260, email rulescoordinator@
oic.wa.gov, fax 360-586-3109, by September 17, 2018.

Assistance for Persons with Disabilities: Contact Lorie
Villaflores, phone 360-725-7087, TTY 360-586-0241, email
LorieV@oic.wa.gov, by September 17, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commissioner
will consider adopting rules consistent with the National
Association of Insurance Commissioners' (NAIC) corporate
governance annual disclosure model rule.

Reasons Supporting Proposal: During the 2018 legisla-
tive session, the legislature enacted chapter 30, Laws of 2018
(SB 6059) which requires that domestic insurers file an
annual corporate governance disclosure with the commis-
sioner. Section 4(2) of this law provides that the disclosure
must be prepared consistent with NIAC's [NAIC's] corporate
annual disclosure model rule. The proposed rules will con-
sider the adoption of this model rule.

Statutory Authority for Adoption: RCW 48.02.060, sec-
tions 4(2) and 8, chapter 30, Laws of 2018.

Statute Being Implemented: Chapter 30, Laws of 2018.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Jim Tompkins, P.O. Box 40260, Olympia, WA 98504-0260,
360-725-7036; Implementation and Enforcement: Doug
Hartz, P.O. Box 40255, Olympia, WA 98504-0255, 360-725-
72140 [360-725-7214].

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is a model rule adopted by
NAIC as a national consensus establishing industry standards
and therefore exempt under RCW 34.05.328 (5)(b)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025.

Explanation of exemptions: The domestic insurers that
are affected by this rule are not small businesses as defined in
RCW 19.85.020(3).

July 24,2019 [2018]
Mike Kreidler
Insurance Commissioner

CORPORATE GOVERNANCE ANNUAL DISCLO-
SURE

NEW SECTION

WAC 284-07-700 Purpose. The purpose of WAC 284-
07-700 through 284-07-740 is to set forth the procedures for
filing and the required contents of the corporate governance
annual disclosure (CGAD), deemed necessary by the com-
missioner to carry out the provisions of chapter 30, Laws of
2018.

[7]
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NEW SECTION

WAC 284-07-710 Definitions. The definitions in this
section apply throughout WAC 284-07-720 through 284-07-
730 unless the context clearly requires otherwise.

(1) "Commissioner" means the insurance commissioner
of this state.

(2) "Insurance group" means those insurers and affiliates
included within an insurance holding company system as
defined in RCW 48.31B.005.

(3) "Insurer" has the same meaning as set forth in RCW
48.31B.005, except that it does not include agencies, author-
ities or instrumentalities of the United States, its possessions
and territories, the Commonwealth of Puerto Rico, the Dis-
trict of Columbia, or a state or political subdivision of a state.

(4) "Senior management" means any corporate officer
responsible for reporting information to the board of directors
at regular intervals or providing this information to share-
holders or regulators and shall include, for example and with-
out limitation, the chief executive officer (CEO), chief finan-
cial officer (CFO), chief operations officer (COO), chief pro-
curement officer (CPO), chief legal officer (CLO), chief
information officer (CIO), chief technology officer (CTO),
chief revenue officer (CRO), chief visionary officer (CVO),
or any other "C" level executive.

NEW SECTION

WAC 284-07-720 Filing procedures. (1) An insurer, or
the insurance group of which the insurer is a member,
required to file a CGAD by chapter 30, Laws of 2018, must
annually, no later than June 1st, submit to the commissioner
a CGAD that contains the information described in WAC
284-07-730.

(2) The CGAD must include a signature of the insurer's
or insurance group's chief executive officer or corporate sec-
retary attesting to the best of that individual's belief and
knowledge that the insurer or insurance group has imple-
mented the corporate governance practices and that a copy of
the CGAD has been provided to the insurer's or insurance
group's board of directors (hereafter "board") or the appropri-
ate committee thereof.

(3) The insurer or insurance group has discretion regard-
ing the appropriate format for providing the information
required by WAC 284-07-700 through 284-07-730 and is
permitted to customize the CGAD to provide the most rele-
vant information necessary to permit the commissioner to
gain an understanding of the corporate structure, policies and
practices utilized by the insurer or insurance group.

(4) For purposes of completing the CGAD, the insurer or
insurance group may choose to provide information on gov-
ernance activities that occur at either: (a) The ultimate con-
trolling parent level; (b) an intermediate holding company
level; or (c) the individual legal entity level, or any combina-
tion of (a), (b), or (c) of this subsection, depending upon how
the insurer or insurance group has structured its system of
corporate governance. The insurer or insurance group is
encouraged to make the CGAD disclosures at the level at
which the insurer's or insurance group's risk appetite is deter-
mined, or at which the earnings, capital, liquidity, operations,
and reputation of the insurer are overseen collectively and at
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which the supervision of those factors are coordinated and
exercised, or the level at which legal liability for failure of
general corporate governance duties would be placed. If the
insurer or insurance group determines the level of reporting
based on these criteria, it must indicate which of the three cri-
teria was used to determine the level of reporting and explain
any subsequent changes in level of reporting.

(5) Notwithstanding subsection (1) of this section, and as
outlined in section 3, chapter 30, Laws of 2018, if the CGAD
is completed at the insurance group level, then it must be filed
with the lead state of the group as determined by the proce-
dures outlined in the most recent financial analysis handbook
adopted by the National Association of Insurance Commis-
sioners. In these instances, a copy of the CGAD must also be
provided to the chief regulatory official of any state in which
the insurance group has a domestic insurer, upon request.

(6) An insurer or insurance group may comply with this
section by referencing other existing documents (e.g., ORSA
summary report, Holding Company Form B or F filings,
Securities and Exchange Commission (SEC) proxy state-
ments, foreign regulatory reporting requirement, etc.) if the
documents provide information that is comparable to the
information described in WAC 284-07-730. The insurer or
insurance group must clearly reference the location of the rel-
evant information within the CGAD and attach the refer-
enced document if it is not already filed or available to the
commissioner.

(7) Annually following the initial filing of the CGAD,
the insurer or insurance group must file an amended version
of the previously filed CGAD indicating where changes have
been made. If no changes were made in the information or
activities reported by the insurer or insurance group, the fil-
ing must so state.

NEW SECTION

WAC 284-07-730 Contents of corporate governance
annual disclosure. (1) The insurer or insurance group must
be as descriptive as possible in completing the CGAD, with
inclusion of attachments or example documents that are used
in the governance process, since these may provide a means
to demonstrate the strengths of their governance framework
and practices.

(2) The CGAD must describe the insurer's or insurance
group's corporate governance framework and structure
including consideration of the following:

(a) The board and various committees thereof ultimately
responsible for overseeing the insurer or insurance group and
the level(s) at which that oversight occurs (e.g., ultimate con-
trol level, intermediate holding company, legal entity, etc.).
The insurer or insurance group must describe and discuss the
rationale for the current board size and structure; and

(b) The duties of the board and each of its significant
committees and how they are governed (e.g., bylaws, char-
ters, informal mandates, etc.), as well as how the board's lead-
ership is structured, including a discussion of the roles of
chief executive officer (CEO) and chairman of the board
within the organization.

(3) The insurer or insurance group must describe the pol-
icies and practices of the most senior governing entity and
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significant committees thereof, including a discussion of the
following factors:

(a) How the qualifications, expertise and experience of
each board member meet the needs of the insurer or insurance
group;

(b) How an appropriate amount of independence is main-
tained on the board and its significant committees;

(c) The number of meetings held by the board and its sig-
nificant committees over the past year as well as information
on director attendance;

(d) How the insurer or insurance group identifies, nomi-
nates and elects members to the board and its committees.
The discussion must include, for example:

(1) Whether a nomination committee is in place to iden-
tify and select individuals for consideration;

(i1)) Whether term limits are placed on directors;

(iii)) How the election and reelection process function;
and

(iv) Whether a board diversity policy is in place and if
so, how it functions.

(e) The processes in place for the board to evaluate its
performance and the performance of its committees, as well
as any recent measures taken to improve performance
(including any board or committee training programs that
have been put into place).

(4) The insurer or insurance group must describe the pol-
icies and practices for directing senior management, includ-
ing a description of the following factors:

(a) Any processes or practices (i.e., suitability standards)
to determine whether officers and key persons in control
functions have the appropriate background, experience and
integrity to fulfill their respective roles, including:

(1) Identification of the specific positions for which suit-
ability standards have been developed and a description of
the standards employed; and

(i1) Any changes in an officer's or key person's suitability
as outlined by the insurer's or insurance group's standards and
procedures to monitor and evaluate such changes.

(b) The insurer's or insurance group's code of business
conduct and ethics, the discussion of which considers, for
example:

(i) Compliance with laws, rules, and regulations; and

(i1) Proactive reporting of any illegal or unethical behav-
ior.

(c) The insurer's or insurance group's processes for per-
formance evaluation, compensation and corrective action to
ensure effective senior management throughout the organiza-
tion, including a description of the general objectives of sig-
nificant compensation programs and what the programs are
designed to reward. The description must include sufficient
detail to allow the commissioner to understand how the orga-
nization ensures that compensation programs do not either
encourage or reward, or both, excessive risk taking. Elements
to be discussed may include, for example:

(i) The board's role in overseeing management compen-
sation programs and practices;

(i) The various elements of compensation awarded in
the insurer's or insurance group's compensation programs and
how the insurer or insurance group determines and calculates
the amount of each element of compensation paid;
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(iii)) How compensation programs are related to both
company and individual performance over time;

(iv) Whether compensation programs include risk
adjustments and how those adjustments are incorporated into
the programs for employees at different levels;

(v) Any clawback provisions built into the programs to
recover awards or payments if the performance measures
upon which they are based are restated or otherwise adjusted;
and

(vi) Any other factors relevant in understanding how the
insurer or insurance group monitors its compensation policies
to determine its risk management objectives are met by
incentivizing its employees.

(d) The insurer's or insurance group's plans for CEO and
senior management succession.

(5) The insurer or insurance group must describe the pro-
cesses by which the board, its committees and senior man-
agement ensure an appropriate amount of oversight to the
critical risk areas impacting the insurer's business activities,
including discussion of:

(a) How oversight and management responsibilities are
delegated between the board, its committees and senior man-
agement;

(b) How the board is kept informed of the insurer's stra-
tegic plans, the associated risks, and steps senior manage-
ment is taking to monitor and manage those risks;

(c) How reporting responsibilities are organized for each
critical area. The description must allow the commissioner to
understand the frequency at which information on each criti-
cal risk area is reported to and reviewed by senior manage-
ment and the board. This description may include, for exam-
ple, the follow critical risk areas of the insurer:

(i) Risk management processes (an ORSA summary
report filer may refer to its ORSA summary report pursuant
to the Risk Management and Own Risk and Solvency Assess-
ment Act, chapter 48.05A RCW);

(1) Actuarial function;

(iii) Investment decision-making processes;

(iv) Reinsurance decision-making processes;

(v) Business strategy/finance decision-making pro-
cesses;

(vi) Compliance function;
(vii) Financial reporting/internal auditing; and
(viii) Market conduct decision-making processes.

NEW SECTION

WAC 284-07-740 Severability clause. If any provision
of WAC 284-07-700 through 284-07-730, or the application
to any person or circumstance is held invalid, the remainder
of WAC 284-07-700 through 284-07-730 or the application
of the provision to other persons or circumstances is not
affected.
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WSR 18-16-036
PROPOSED RULES
PUBLIC DISCLOSURE COMMISSION
[Filed July 25,2018, 8:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
10-069.

Title of Rule and Other Identifying Information: Con-
cerning campaign finance law enforcement and disclosure.
Amend Title 390 WAC to implement chapter 304, Laws of
2018, ESHB 2938.

Hearing Location(s): On September 27, 2018, at 11:00
a.m., at the Public Disclosure Commission (PDC), 711 Capi-
tol Way South, Suite 206, Olympia, WA 98504.

Date of Intended Adoption: November 29, 2018.

Submit Written Comments to: Barbara Sandahl, PDC,
711 Capitol Way South, Suite 206, Olympia, WA 98504,
email pdc@pdc.wa.gov, by September 2018.

Assistance for Persons with Disabilities: Contact Jana
Greer, phone 360-753-1111, fax 360-753-7112, email pdc@
pdc.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rule is being
adopted in order to synchronize the rules with chapter 304,
Laws of 2018.

Reasons Supporting Proposal: The 2018 legislature
passed ESHB 2938, chapter 304, Laws of 2018, concerning
campaign finance law enforcement and reporting. To comply
with chapter 304, Laws [of] 2018, current Title 390 WAC
must be amended, repealed and new sections added. The
effective date of the bill was June 7, 2018.

Statutory Authority for Adoption: RCW 42.17A.110.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: PDC, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Barbara Sandahl, PDC,
711 Capitol Way, Suite 206, Olympia, WA, 360-753-1111.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. PDC is not required to prepare a cost-benefit anal-
ysis under RCW 34.05.328 (5)(b).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; rule content is explicitly and specifi-
cally dictated by statute; and rules adopt, amend, or
repeal a procedure, practice, or requirement relating
to agency hearings; or a filing or related process
requirement for applying to an agency for a license
or permit.

July 5, 2018
B. G. Sandahl
Deputy Director

Proposed
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NEW SECTION

WAC 390-05-002 Mission and purpose. (1) The pub-
lic disclosure commission was created by the passage of Ini-
tiative 276 in 1972 for the principal purpose of providing the
public with accurate information about certain financial
affairs of candidates and elected officials, about the financing
of election campaigns and the sponsors of political advertis-
ing, and about expenditures made in the course of lobbying.

(2) The duties, responsibilities and powers of the com-
mission, and provisions for establishing the commission and
appointing the members thereof, are set forth in chapter
42.17A RCW.

NEW SECTION

WAC 390-05-005 Definition—Public disclosure com-
mission. The "public disclosure commission" is the commis-
sion appointed by the governor pursuant to RCW
42.17A.100. The public disclosure commission shall herein-
after be referred to as the commission.

NEW SECTION

WAC 390-05-007 Public disclosure commission—
Description of organization. (1) The public disclosure com-
mission is a five-member commission appointed by the gov-
ernor with the consent of the senate. The commission is
assisted by a staff consisting of an executive director and
such other employees as are necessary.

(2) Mailings to the commission should be addressed as
follows: Public Disclosure Commission, P.O. Box 40908,
Olympia, WA 98504-0908.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-010 Purpose. The purpose of these ((reg-
wlattens)) rules is to implement the provisions of chapter
42.17A RCW (Initiatives 276 and 134), ((hereinafter))
referred to throughout as the ((Publie Diselosure-Aetor)) act,
by declaring the policies of the commission, particularly with
regard to the interpretation and enforcement of the act by the
commission.

AMENDATORY SECTION (Amending Order 62, filed
8/26/75)

WAC 390-05-020 General administrative policy.
Whereas the ((PublieDiselesure)) act was adopted by the
people for the general betterment of local and state govern-
ment, it shall be the policy of the ((publie-diselosure)) com-
mission to carry out and effectuate that policy to the full
extent of its delegated powers, through efficient administra-
tion, appropriate regulations and rulings, and through strict,
vigorous, uniform and fair enforcement of the provisions of
the act.

Proposed
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AMENDATORY SECTION (Amending Order 77, filed
6/2/76)

WAC 390-05-050 Commission status under SEPA.
(1) The public disclosure commission recognizes its respon-
sibilities under RCW 43.21C.120 to adopt rules pertaining to
the State Environmental Policy Act (SEPA) as that act relates
to activities under the commission's jurisdiction. The com-
mission has reviewed SEPA and its own programs and con-
cludes that all actions which the commission is authorized to
undertake are exempt ((by—vmtue—ef—\%%%#—l—@-@%
19710-150-through197-10-1909)). The commission, as an
administrative agency, has statutory authority for information
gathering, recordkeeping, and investigative and hearing pro-
cedures with respect to elected officials, candidates, political
committees, and persons and entities involved in lobbying
activities. None of these activities are potentially subject to
the environmental impact statement requirements of RCW
43.21C.030.

(2) In accordance with WAC ((3974-16-868)) 197-11-
904(4), the commission adopts this statement in compliance
with the requirements of chapter 43.21C RCW.

NEW SECTION

WAC 390-05-100 Public disclosure commission—
Organization and structure—Officers—Terms. The offi-
cers of the public disclosure commission shall be chair and
vice chair. Their terms shall be one year or until a successor
is elected. Elections to fill commission offices shall be held
annually at the regular June meeting of the commission, or at
a special election called for that purpose between May 1st
and June 30th of the calendar year in which the new terms
will commence. Vacancies in said offices may be filled by a
vote of the commission at any regular meeting or any special
meeting called for that purpose.

NEW SECTION

WAC 390-05-120 Public disclosure commission—
Role of the executive director. (1) The executive director
acts as the commission's chief administrative officer and is
accountable to the commission for agency administration. In
addition, the executive director will:

(a) Act as the appointing authority for agency staff,
including the authority to hire, set salaries, promote, assign
work, evaluate, take corrective action and, where appropriate,
terminate staff.

(b) Propose agency budgets for commission approval
and oversee fiscal management of the agency.

(c) Exercise such other management oversight, decision-
making and administrative action to provide timely and
meaningful public access to accurate information about the
financing of political campaigns, lobbyist expenditures, and
the financial affairs of public officials and candidates, and to
ensure compliance with and equitable enforcement of the act.

(d) Determine when appropriate and authorize enforce-
ment alternatives set out in chapter 390-37 WAC to resolve
complaints filed with the commission.

(e) Act as liaison between the commission and other
public agencies.
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(f) Research, develop, and draft policy positions, admin-
istrative rules, interpretations and advisory options for pre-
sentation to the commission.

(g) Enter into contracts and agreements on behalf of the
commission.

(2) The executive director may delegate authority to sub-
ordinates, consistent with agency delegation of authority pro-
tocols as adopted by the commission, to act for the executive
director as needed and appropriate.

(3) The executive director may perform other duties as
authorized by chapter 42.17A RCW, Title 390 WAC, or as
prescribed or delegated by the commission.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-190 ((Agent—))Definition—Agent.
"Agent," as that term is used in chapter 42.17A RCW and

Title 390 WAC, means a person, whether the authority or
consent is direct or indirect, express or implied, oral or writ-
ten, who:

(1) Is authorized by another to act on ((his-erher)) their
behalf; or

(2) Represents and acts for another with the authority or
consent of the person represented((;-et

or-her)).

NEW SECTION

WAC 390-05-192 Definition—Aggregate. The term
"aggregate," as used in the act and in these rules, means, for
purposes of:

(1) A candidate for state or local office subject to contri-
bution limits under RCW 42.17A.405, the total amount of
contributions received by the candidate, an agent of the can-
didate and any political committee affiliated with the candi-
date from the beginning of the election cycle;

(2) A candidate for local office not subject to contribu-
tion limits under RCW 42.17A.405 or judicial office, the total
amount of contributions received by the candidate, an agent
of the candidate and any political committee affiliated with
the candidate from the beginning of the candidate's cam-
paign;

(3) A bona fide political party or caucus political com-
mittee, the total amount of contributions received by the com-
mittee from January 1st of the current calendar year;

(4) A political committee, the total amount of contribu-
tions received by the committee from the date of organiza-
tion;

(5) A continuing political committee, the total amount of
contributions received by the committee from January 1st of
the current calendar year;

(6) A contributor, the total amount of all contributions
received from a person, and any person affiliated with the
person, to any one candidate or political committee;

(7) A person making independent expenditures with
respect to a candidate and the reporting and disclosure provi-
sions of RCW 42.17A.255, 42.17A.630, and 42.17A.320, an
independent expenditure made by a person in support of a
candidate that shall be added to any independent expenditure
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by the same person in opposition to one or more of the candi-
date's opponents; and, for purposes of a person making inde-
pendent expenditures with respect to a ballot proposition, an
independent expenditure made by a person in support of a
ballot proposition that shall be added to any independent
expenditure by the same person in opposition to the ballot
proposition or in support of an alternative ballot proposition;

(8) The special reports required by RCW 42.17A.265
and 42.17A.625, the total amount of contributions received or
expenditures made by a single person or entity during the
special reporting period;

(9) An employer of a registered lobbyist, the total
amount of all contributions made to a political committee
supporting or opposing a candidate for state office, or to a
political committee supporting or opposing a statewide ballot
proposition during the preceding calendar year;

(10) The sponsor of a grass roots lobbying campaign, the
total amount of contributions received since the beginning of
the campaign and the total amount of expenditures made
during the time frames specified in RCW 42.17A.640(1);

(11) RCW 42.17A.570, the total amount of all time and
demand deposits in each financial institution on December
31st;

(12) RCW 42.17A.755, the total amount of monetary
penalty that the commission may impose for multiple viola-
tions of the act.

AMENDATORY SECTION (Amending WSR 17-01-159,
filed 12/21/16, effective 1/21/17)

WAC 390-05-195 ((

Appheationeof REW4217A—-
-1-4(-)(—1-)—)) Date of receipt of mailed items. (1) While the

commission strongly encourages the use of electronic filing
to promote full and timely disclosure, in accordance with

RCW 42.17A.140((1))), the date of receipt of any properly
addressed mailed application, report, statement, notice, ((e%))
payment, or other item required under the provisions of chap-
ter 42.17A RCW is the date shown by the post office cancel-

lation mark on the envelope. ((Fhe-commissionfrequently
recetves-matled-ttems-that- denet-bear-apost-officecancella-

ton-mark:))

(2) The commission frequently receives mailed items
that do not bear a post office cancellation mark. Any
((repert)) item mailed to the commission under the provisions
of chapter 42.17A RCW is presumed to be filed timely if
received within five business days of the due date provided
for in chapter 42.17A RCW.

(3) A mailed ((repert)) item may not be substituted for
((arepert)) an item required to be electronically filed under
the provisions of chapter 42.17A RCW.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-200 Definition—Candidates for public
office—Time of filing. The following circumstances shall
give rise to presumption that an individual is a "candidate" as
that term is defined in RCW 42.17A.005(((H)):

(1) The existence of a political committee promoting the
election of such individual for public office with the knowl-
edge and consent of that individual; or
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(2) A public declaration of candidacy by an individual
even if the candidacy is conditioned on a future occurrence;
or

(3) Meeting the requirements set forth in WAC 390-16-

230 (((het2)).

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-205 Definition ((efterm))—Consum-
able.((%*)) In RCW 42.17A.005 (13)(a), the definition of con-
tribution excludes the actual cost of consumables furnished at
a ticketed fund-raising event. This exclusion applies to the
amount paid for food, beverages, preparation, catering or
entertainment furnished at the event. For ((the)) this purpose
of RCW 42.17A.005 ((B3)a)tw))) the term "consumable"
includes the amount paid for food, beverages, event prepara-
tion, catering or entertainment cost furnished at the event.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-210 Definition—Contribution. (1) The
term "contribution" as defined in (REW-4217A-005)) the
act and these rules shall be deemed to include, among other
things, furnishing services ((ef)), property or rights on ((a
diseriminatory)) an unequal basis or at less than their fair
market value as defined in WAC 390-05-235, for the purpose
of assisting any candidate or political committee. When such
in-kind contribution ((efgeeds-erserviees)) is provided, it
shall be reported at its fair market value per WAC 390-05-
235 and, pursuant to RCW 42.17A.405 and 42.17A.410, the
fair market value is the amount of the contribution to be allo-
cated to the contributor in determining compliance with the
contributor's contribution limit.

(2) Duplicating political advertising. The financing by a
person of the dissemination, distribution, or republication, in
whole or in part, of broadcast, written, graphic, digital, or
other form of political advertising prepared by a candidate, a
political committee, or the authorized agent of a candidate or
political committee is a contribution to the candidate or polit-
ical committee.

(3) Consulting with a state, local or judicial candidate.
An expenditure made by a person in cooperation, consulta-
tion, concert or collaboration with, or at the request or sug-
gestion of a candidate, the candidate's authorized committee
or agent is a contribution to such candidate. An expenditure is
presumed to be made in cooperation, consultation, concert or
collaboration with, or at the request or suggestion of a candi-
date, the candidate's authorized committee or agent when:

(a) Any arrangement, coordination or direction by the
candidate, the candidate's authorized committee or agent is
given to the expending person prior to the publication, distri-
bution (digital or otherwise), display or broadcast, of political
advertising or electioneering communications or prior to an
expenditure being made by that person supporting that candi-
date or opposing one or more of that candidate's opponents;
or

(b) An expenditure is made based on information about
the candidate's plans, projects or needs provided to the
expending person by the candidate, the candidate's autho-
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rized committee or agent with a view toward having an
expenditure made; or

(c) An expenditure is made by, through, in consultation
with, or with the assistance of, including the fund-raising
assistance of, any person who, during the twelve months pre-
ceding the expenditure, is or has been an officer of the candi-
date's authorized committee; or

(d) (Fhe)) An expenditure is made by or in consultation
with any person who, during the twelve months preceding the
expenditure, is or has been receiving any form of campaign-
related compensation or reimbursement from the candidate,
the candidate's authorized committee or agent. However,
there is no presumption that an expenditure is made in coop-
eration, consultation, concert or collaboration with, or at the
request or suggestion of a candidate, the candidate's autho-
rized committee or agent, when a person performs only min-
isterial functions for two or more candidates or political com-
mittees pursuant to RCW 42.17A.005 and WAC 390-05-243.

(4) Consulting with a caucus political committee. An
expenditure((;)) that does not qualify as a contribution to a
candidate under subsection (3) of this section, made by a per-
son in cooperation, consultation, concert or collaboration
with, or at the request or suggestion of a caucus political com-
mittee or its agent, is a contribution to such caucus political
committee. An expenditure is presumed to be made in coop-
eration, consultation, concert or collaboration with, or at the
request or suggestion of a caucus political committee or its
agent, when:

(a) Any arrangement, coordination or direction by the
caucus political committee, its agent or another political com-
mittee financed, controlled or operated by the caucus is given
to the expending person prior to the publication, distribution,
display or broadcast of political advertising or electioneering
communications or prior to an expenditure being made by
that person supporting that caucus political committee or one
or more of the candidates supported by it or opposing one or
more of those candidates' opponents; or

(b) An expenditure is made based on information about
the caucus political committee's plans, projects or needs pro-
vided to the expending person by the caucus political com-
mittee, its agent or another political committee financed, con-
trolled or operated by the caucus with a view toward having
an expenditure made; or

(¢) An expenditure is made by, through, in consultation
with, or with the assistance of, including the fund-raising
assistance of, any person who, during the twelve months pre-
ceding the expenditure, is or has been an officer of the caucus
political committee or another political committee financed,
controlled or operated by the caucus; or

(d) The expenditure is made by or in consultation with
any person who, during the twelve months preceding the
expenditure, is or has been receiving any form of campaign-
related compensation or reimbursement from the caucus
political committee, its agent or another political committee
financed, controlled or operated by the caucus. However,
there is no presumption that an expenditure is made in coop-
eration, consultation, concert or collaboration with, or at the
request or suggestion of a caucus political committee or its
agent, when a person performs only ministerial functions for
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two or more candidates or political committees pursuant to
RCW 42.17A.005 and WAC 390-05-243.

(5) Consulting with a bona fide political party. An
expenditure((;)) that does not qualify as a contribution to a
candidate under subsection (3) of this section, made by a per-
son in cooperation, consultation, concert or collaboration
with, or at the request or suggestion of a bona fide political
party or its agent, is a contribution to such bona fide political
party. An expenditure is presumed to be made in cooperation,
consultation, concert or collaboration with, or at the request
or suggestion of a bona fide political party, when:

(a) Any arrangement, coordination or direction by the
bona fide political party, its agent or a political committee
financed, controlled or operated by the party is given to the
expending person prior to the publication, distribution, dis-
play or broadcast of political advertising or electioneering
communications or prior to an expenditure being made by
that person supporting that bona fide political party or one or
more of the candidates supported by it or opposing one or
more of those candidates' opponents; or

(b) An expenditure is made based on information about
the bona fide political party's plans, projects or needs pro-
vided to the expending person by the bona fide political party
or its agent with a view toward having an expenditure made;
or

(c) An expenditure is made by, through, in consultation
with, or with the assistance of, including the fund-raising
assistance of, any person who, during the twelve months pre-
ceding the expenditure, is or has been an officer of the bona
fide political party or a political committee financed, con-
trolled or operated by the bona fide political party; or

(d) ((Fhe)) An expenditure is made by, through, or in
consultation with, any person who, during the twelve months
preceding the expenditure, is or has been receiving any form
of campaign-related compensation or reimbursement from
the bona fide political party, its agent or a political committee
financed, controlled or operated by the bona fide political
party. However, there is no presumption that an expenditure
is made in cooperation, consultation, concert or collaboration
with, or at the request or suggestion of the bona fide political
party, a political committee financed, controlled, or operated
by a bona fide political party or their agents, when a person
performs only ministerial functions for two or more candi-
dates or political committees pursuant to RCW 42.17A.005
and WAC 390-05-243.

(6) Consulting with other political committees. An
expenditure made by a person in cooperation, consultation,
concert or collaboration with, or at the request or suggestion
of a political committee is a contribution to such political
committee. An expenditure is presumed to be made in coop-
eration, consultation, concert or collaboration with, or at the
request or suggestion of a political committee when:

(a) Any arrangement, coordination or direction by the
political committee, its agent or another political committee
financed, controlled or operated by the committee is given to
the expending person prior to the publication, distribution
(digital or otherwise), display or broadcast of political adver-
tising or prior to an expenditure being made by that person
benefiting that political committee; or
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(b) An expenditure is made based on information about
the political committee's plans, projects or needs provided to
the expending person by the political committee or its agent
with a view toward having an expenditure made; or

(c) An expenditure is made by, through, in consultation
with, or with the assistance of, including the fund-raising
assistance of, any person who, during the twelve months pre-
ceding the expenditure, is or has been an officer of the politi-
cal committee or another political committee financed, con-
trolled or operated by the committee; or

(d) An expenditure is made by, through, or in consulta-
tion with any person who, during the twelve months preced-
ing the expenditure, is or has been receiving any form of cam-
paign-related compensation or reimbursement from the polit-
ical committee, its agent or another political committee
financed, controlled or operated by the committee. However,
there is no presumption that an expenditure is made in coop-
eration, consultation, concert or collaboration with, or at the
request or suggestion of a political committee or its agent,
when a person performs only ministerial functions for two or
more candidates or political committees pursuant to RCW
42.17A.005 and WAC 390-05-243.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-215 Receipt of a campaign contribu-
tion. "Receipt" of a campaign contribution, as that term is
used in ((ehapter4237AREW)) the act and in these rules,
shall be deemed to occur ((atthe-earliestofthe foellowing)) as

follows:

(1) For online or credit card contributions, the contribu-
tion is considered received at the time the transfer is made
from the merchant account to a candidate or political com-
mittee account, except that a contribution made to a candidate
who is a state official or legislator outside the restriction
period established in RCW 42.17A.560, but transferred to the
candidate's account within the restricted period, is considered
received outside of the restriction period.

(2) For all other contributions, receipt shall be deemed to
occur at the earliest date of the following:

(a) The date that the candidate, treasurer, deputy trea-
surer, campaign manager, campaign chairperson or ((s&mf-
larly-situated-campaign-offieial)) agent obtains possession of
the contribution((;)); or

((&))) (b) The date that the candidate, treasurer, deputy
treasurer, campaign manager, campaign chalrperson or
((similarly-situated-eampaign-offietal)) agent is informed of
the contribution, or becomes aware that the campaign, or in
the case of an earmarked contribution, the intermediary or
conduit, has possession of the contribution((;)); or

(())) (c) The date that the contribution becomes avail-
able for use by the candidate or committee.

AMENDATORY SECTION (Amending WSR 85-15-020,
filed 7/9/85)

WAC 390-05-220 Definition—Consideration. ((The
term)) "Consideration" as that term is used in the act and in
these rules shall be deemed to include anything of value
promised or paid or transferred in return for a person's prop-
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erty or services rendered or to be rendered, including but not
limited to reimbursement for traveling or other expenses.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-222 Definition—Domestic partner((—
Definitien)). "Domestic partner” or "domestic partners," as

those terms are used in ((ehapter4217AREW-and Fitle 390

WAC€)) the act and in these rules, means "state registered
domestic partners" as defined in RCW 26.60.020(((1))).

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-225 Registered voters—Count or num-
ber of. In accordance with RCW 29A.08.130, ((ferpurpeses
e{lehap%er—42—l—7A—RGWL&ﬂd—"Pkt-le—399—\§%)) the count or
number of registered voters, as used in the act or in these
rules, shall not include inactive voters.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-235 Definition—Fair market value. (1)
"Fair market value" in this act and in these rules means the
amount of money which a purchaser willing, but not obliged,
to buy would pay a seller willing, but not obligated, to sell,
for property. goods or services.

(2)(a) In reference to real property "fair market value" or
"value," ((whenused)) in the act ((er)) and in these rules is
the amount in cash which a well-informed buyer or lessee,
willing but not obligated to buy or lease that property, would
pay, and which a well-informed seller, or lessor, willing but
not obligated to sell or lease it, would accept, taking into con-
sideration all uses to which the property is adapted and might
in reason be applied.

(b) If, in determining "fair market value" or "value," the
amount a buyer would pay and the amount a seller would
accept would be based on varying standards, then the fair
market value of the contribution shall be based on the amount
the contributor would ordinarily accept for selling the prop-
erty, rather than the amount the candidate or political com-
mittee would ordinarily pay. For example, if a contributor
who sells property in the ordinary course of ((this-er-her))
their business at a wholesale price donates such property to a
candidate or political committee who would ordinarily pay
the retail price as a consumer, then the fair market value of
the contribution shall be the wholesale price.

((&)) 3)(a) Any person who donates an item for sale,
raffle, auction or awarding at a fund-raising event is making
a contribution to the recipient candidate or political commit-
tee in an amount equal to the fair market value of the item
donated.

(b) Any person who buys a donated item makes a contri-
bution equal in value to the difference between the purchase
or auction price and the fair market value of the donated item.

(c) If the purchase or auction price is the same as the fair
market value, the buyer's contribution is zero. If the purchase
or auction price is less than the fair market value, the buyer's
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contribution is zero and the donor's contribution is reduced to
the amount of the sale or auction price.

((3))) (4) The value of any in-kind contribution donated
to any candidate or political committee subject to contribu-
tion limits pursuant to RCW 42.17A.405 or 42.17A.410 shall
not, when combined with other contributions to that candi-
date or political committee, exceed the donor's applicable
contribution limit as set forth in RCW 42.17A.405 or
42.17A.410. The value of an in-kind contribution donated as
an exempt contribution to a bona fide political party commit-
tee or other political committee eligible to receive exempt
funds is only subject to the limit imposed by RCW 42.17A.-
420.

((4)) (5)(a) Except as provided in WAC 390-16-207, if
a person permits a candidate, a candidate's authorized com-
mittee or a political committee to use the telephones of a
business, union, organization or other entity without charge
for the purpose of making local campaign-related calls, the
telephone usage is an in-kind contribution and shall be valued
at its fair market value or, if no fair market value is ascertain-
able, $1 per telephone per calendar day or part thereof.

(b) If toll calls are permitted, the toll charges are also an
in-kind contribution unless the candidate, the candidate's
authorized committee or the political committee reimburses
the person in full within ((38)) thirty days of making the toll
calls.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-243 Ministerial functions by persons
holding administrative offices. ((Ferthe-purpesesof RCEW
42 17A-005-and4217A-205+)) As used in the act and in these
rules:

(1) "Ministerial functions" means the activities and
duties of an administrative office that satisfy RCW 42.17A.-
005 ((H3)and33))) and require:

(a) Data entry for a candidate or political committee;

(b) Filing reports that have been reviewed and approved
for filing by the candidate or political committee officer;

(c) Maintaining campaign finance and other similar
records including making them available for inspection upon
direction by the candidate or political committee officer;

(d) Writing and depositing checks at the direction of the
candidate or political committee officer;

() Communications related to ministerial functions (to
respond to questions about data entry, to discuss or review a
candidate or committee's bank account balance, to schedule
times to receive contribution checks at events, to review
reports with the candidate or committee prior to filing, and
similar communications) but do not involve attending strat-
egy or campaign planning meetings or portions of meetings
with candidates or political committee officers or their
agents; or

(f) Other similar campaign finance activities and duties.

(2) "Administrative office" means a person performing
campaign finance related clerical support or recordkeeping
activities on behalf of candidates and political committees,
when, for the purposes of RCW 42.17A.005 ((43)-and
33))), those activities:
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(a) Are directed by the candidate or political committee
officer and require performance of activities by the adminis-
trative office in a prescribed manner;

(b) Are approved by the candidate or political committee
officer for whom the services are performed;

(c) Do not involve the exercise of personal judgment or
discretion, including authorizing expenditures;

(d) Do not involve the disclosure, except as required by
law, of any information regarding a candidate or committee's
plans, projects, activities or needs, or regarding a candidate's
or committee's contributions or expenditures that is not
already publicly available, or otherwise engage in activity
that is a contribution; and

(e) Do not involve the performance of functions other
than ministerial functions.

(3) A person performing only ministerial functions on
behalf of two or more candidates or political committees is
not:

(a) Considered an agent so long as ((ke-ershe-has)) they
have no authority to authorize expenditures or make deci-
sions on behalf of the candidate or committee; or

(b) An officer pursuant to WAC 390-05-245. However,
that person's name, address and title must be reported on the
C-1 or C-1pc registration form.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-245 Definition—Officer of a candi-

date's committee or of a political commlttee((—Beﬁm-
tion)). ((
WAC)) As used in the act and in these rules, "officer of a can-
didate's authorized committee," or "officer of a candidate's
committee" or "officer of a political committee" includes the
following persons: Any person designated by the committee
as an officer on the C-1 or C-1pc registration statement and
any person who alone or in conjunction with other persons
makes, directs, or authorizes contribution, expenditure, stra-
tegic or policy decisions on behalf of the committee.

AMENDATORY SECTION (Amending WSR 17-03-028,
filed 1/6/17, effective 2/6/17)

WAC 390-05-255 Definition ((9{'—teﬁn§i)) —"Day"
and "business day." (1) "Day" as that term is used in ((ehap-
ter 427 A RCW-and-Title 390-WACL)) the act and in these
rules, unless otherwise specified, means a calendar day,
including Saturday, Sunday and legal holidays.

(2) "Business day" as used in ((ehapter423FARCEW-and
Fitle 390-WAL)) the act and in these rules, means a calendar
day, excluding Saturday, Sunday and legal holidays defined
in WAC 357-31-005.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-271 General applications of RCW
42.17A.555. (1) RCW 42.17A.555 does not restrict the right
of any individual to express ((his-erher)) their own personal
views concerning, supporting, or opposing any candidate or
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ballot proposition, if such expression does not involve a use
of the facilities of a public office or agency.

(2) RCW 42.17A.555 does not prevent a public office or
agency from (a) making facilities available on a nondiscrim-
inatory, equal access basis for political uses or (b) making an
objective and fair presentation of facts relevant to a ballot
proposition, if such action is part of the normal and regular
conduct of the office or agency.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-273 Definition ((ef))—Normal and reg-
ular conduct. Normal and regular conduct of a public office
or agency, as that term is used in the proviso to RCW
42.17A.555, means conduct which is (1) lawful, i.e., specifi-
cally authorized, either expressly or by necessary implica-
tion, in an appropriate enactment, and (2) usual, i.e., not
effected or authorized in or by some extraordinary means or
manner. No local office or agency may authorize a use of
public facilities for the purpose of assisting a candidate's
campaign or promoting or opposing a ballot proposition, in
the absence of a constitutional, charter, or statutory provision
separately authorizing such use.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-274 Party affiliation, party preference,
etc. (1) "Party affiliation," as ((%h—&t—tefm—rs—used—m—ehap%ef
2 FHFARCW-and-TFitle 390-WAL)) used in the act and in
these rules, means the candidate's party preference as
expressed on ((his-er-her)) their declaration of candidacy. A
candidate's preference does not imply that the candidate is
nominated or endorsed by that party, or that the party
approves of or associates with that candidate.

(2) A reference to "political party affiliation," "political
party," or "party" on disclosure forms adopted by the com-
mission and in Title 390 WAC refers to the candidate's self-
identified party preference.

nn

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-275 Definition—Party organization.
"Party organization," as that term is used in ((chapter42+7A
REW-and-Fitle 390-WAKL)) the act and in these rules, means
a bona fide political party as defined in RCW 42.17A.005 and
applied in WAC ((396-65-196)) 390-05-210.

AMENDATORY SECTION (Amending WSR 13-12-017,
filed 5/24/13, effective 6/24/13)

WAC 390-05-290 Political advertising definitions. (1)
"Mass communication," as that term is used in the act and in
these rules, means a communication, digital or otherwise,
intended to reach a large audience through any of the follow-
ing methods:

(a) Advertising displays, newspaper advertising, bill-
boards, signs;

(b) Brochures, articles, tabloids, fliers, periodicals;
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(c) Radio or television presentations;

(d) Sample ballots (see WAC 390-17-030);

(e) Online or other electronic transmission methods;

(f) One hundred or more letters, emails, text messages or
similar communications that are identical or substantially
similar in nature, directed to specific recipients, and sent
within a thirty-day period; and

(g) Other mass means of disseminating political adver-
tising, unless excluded by chapter 42.17A RCW or ((eem-
misstonrule)) Title 390 WAC.

(2) "Online" means disseminating through a network of
interconnected computers or devices, such as the internet or
similar systems enabling electronic dissemination or
exchange of communications. Examples include, but are not

limited to, internet web sites, ((web-based-secialmedia(suech
Eacebook_Twi ol : o oblichi ]

forms);)) social media and other digital platforms, emails,
and text messages.

(3) "Political advertising" is defined under RCW
42.17A.005 to include a mass communication used for the
purpose of appealing, directly or indirectly, for votes or for
financial or other support or opposition in any election cam-
paign.

(4) Political advertising does not include letters to the
editor, news or feature articles, editorial comment or replies
thereto in a regularly published newspaper, periodical, or on
a radio or television broadcast where payment for the space
or time is not normally required.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-300 Suspension of reporting require-
ments. From the effective date of RCW 42.17A.135, the fol-
lowing reporting requirements are suspended in jurisdictions
with ((fess)) fewer than one thousand registered voters as of
the date of the most recent general election in the jurisdiction:

(1) The F-1 financial reports of public officials required
by RCW 42.17A.700 and WAC 390-24-010, 390-24-020 and
390-24-025;

(2) The L-5 public agency lobbying reports required by
RCW 42.17A.635 and WAC 390-20-120;

(3) The C-1 through C-4 campaign finance reports
required for ballot issues by RCW 42.17A.205 through
42.17A.240 and 42.17A.425, and WAC 390-16-011, 390-16-
031, 390-16-036, 390-16-041, and independent campaign
expenditure reports (C-6) required for ballot issues by RCW
42.17A.255 and WAC 390-16-050: Provided, that reporting
requirements shall be reinstated by order of the commission
at its next regular or special meeting if:

(a) A certified "petition for disclosure" containing the
valid signatures of fifteen percent of the number of registered
voters of the jurisdiction as of the date of the most recent gen-
eral election in the jurisdiction is filed with the commission;
or

(b) The jurisdiction has by ordinance, resolution or other
official action petitioned the commission to void the suspen-
sion with respect to elected officials, candidates and ballot
propositions for the jurisdiction.
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If reporting requirements are reinstated by petition, the
commission shall promptly notify all known affected candi-
dates and incumbent elected officials of their duty to file dis-
closure reports. Such individuals and committees shall be
ordered to file the required statements within thirty days of
the commission order.

AMENDATORY SECTION (Amending WSR 92-05-080,
filed 2/18/92, effective 3/20/92)

WAC 390-05-305 Petition for disclosure—Form. (1)
A petition for disclosure shall be filed electronically using the

means provided by the commission, or shall be legible, on 8-
1/2 x 11" paper, and shall include the following information:

(a) The name of the jurisdiction;

(b) A request that public disclosure be required;

(¢) The names and addresses of all known candidates and
ballot proposition committees in the jurisdiction who will be
required to report;

(d) The legibly printed name and address and the legal
signature of at least fifteen percent of the number of regis-
tered voters in the jurisdiction as of the date of the most
recent general election in the jurisdiction.

(2) The petition shall be verified and certified by the
auditor or elections officer of the county or counties in which
the jurisdiction is located. The signatures shall be verified by
comparing the signatures on the petition to the signatures on
the voter registration roll. The auditor shall place his seal on
each verified page of the petition in order to certify it to the
commission.

(3) A suggested form for petition is:

"We, the undersigned citizens and registered voters of
(name of jurisdiction) , request that the Public Disclosure
Commission order disclosure in _(name of jurisdiction) ."

(4) A suggested form for the petition of a jurisdiction by
ordinance, resolution or other official action is:

"We, the _(governing board) of _(name of jurisdiction)
request that the Public Disclosure Commission order disclo-
sure in _(name of jurisdiction) . This request is made pursu-
ant to RCW ((4217465)) 42.17A.135 and WAC 390-05-

305((th))."

AMENDATORY SECTION (Amending WSR 16-04-080,
filed 1/29/16, effective 2/29/16)

WAC 390-05-400 Changes in dollar amounts. Pursu-
ant to the requirement in RCW 42.17A.125 that the commis-
sion biennially revise the dollar amounts found in Initiative
134 and RCW 42.17A.410 to reflect changes in economic

conditions, the ((feHewingrevistons)) current amounts are
((made)):
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((AmeuntEnacted-or Last Revised)) ((20+6Reviston))
Code Section  Subject Matter Previous Current
.005 Definition of "Independent
Expenditure" $950 (($1600))*
445(3) Reimbursement of candidate for loan to
own campaign $5,500 $6,000
.630(1) Report—
Applicability of provisions to
Persons who made contributions $19,000 $20,000
Persons who made independent
expenditures $950 $1,000
405(2) Contribution Limits—
Candidates for state leg. office $950 $1,000
Candidates for county office $950 $1,000
Candidates for other state office $1,900 $2,000
Candidates for special purpose districts $1,900 $2,000
Candidates for city council office $950 $1,000
Candidates for mayoral office $950 $1,000
Candidates for school board office $950 $1,000
Candidates for hospital district $950 $1,000
405(3) Contribution Limits—
State official up for recall or pol comm.
supporting recall—
State Legislative Office $950 $1,000
Other State Office $1,900 $2,000
405(4) Contribution Limits—
Contributions made by political parties
and caucus committees
State parties and caucus committees .95 per voter $1.00 per registered voter
County and leg. district parties .50 per voter .50 per registered voter
Limit for all county and leg. district
parties to a candidate .50 per voter .50 per registered voter
405(5) Contribution Limits—
Contributions made by pol. parties and caucus
committees to state official up for recall or
committee supporting recall
State parties and caucuses .95 per voter $1.00 per registered voter
County and leg. district parties .50 per voter .50 per registered voter
Limit for all county and leg. district parties
to state official up for recall or pol. comm.
supporting recall .50 per voter .50 per registered voter
405(7) Limits on contributions to political parties

and caucus committees

To caucus committee

[17]

$950

$1,000
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((AmountEnacted-orLast Revised)) (2616 Reviston))
Code Section ~ Subject Matter Previous Current
To political party $5,000 $5,500
410(1) Candidates for judicial office $1,900 $2,000
475 Contribution must be made by
written instrument $95 $100

| %

half the contribution limit from an individual per election.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-500 Definition—Debate or forum.
"Debate or forum" means qualifying events under RCW
42.17A.005 ((9)GH)) where candidates are invited based
upon predefined objective criteria, including where only one
candidate in an uncontested race participates.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-505 Electioneering communication
exclusions. (1) "Electioneering communication," as used in
the act and in these rules. does not include communications
listed in RCW 42.17A.005 (((19))) (22)(b).

(2) "Electioneering communication" also does not
include:

(a) Letters to the editor or comparable communications
to news media described in RCW 42.17A.005 ((+99))
(22)(b)(iii);

(b) Communications conveyed through web sites,
emails, telephone calls, or in-person leaflet/pamphlet drops at
street addresses; or

(c) Communications conveyed in a manner not specified
in RCW 42.17A.005(((9))) (22).

NEW SECTION

WAC 390-05-507 Definition—Funding sources for
electioneering communications. (1) "Source of funds"
means a person who contributes anything of value for the
communication, including a loan, gift, advance, payment,
pledge, or personal or professional services for less than full
consideration.

(2) Goods, services, property or rights other than money
or its equivalent are deemed to have a monetary value equiv-
alent to their fair market value.

(3) "Source of funds" does not include those things of
value specified in RCW 42.17A.005 (16)(a)(i).

AMENDATORY SECTION (Amending WSR 06-11-132,
filed 5/23/06, effective 6/23/06)

WAC 390-05-510 Definition—General treasury
funds. "General treasury funds," as used in the act and in
these rules, means a collective designation of all of the assets
of an organization which furnish the means for defraying the
necessary, usual, ordinary running and incidental expenses of

Proposed

Chapter 304, Laws of 2018 amended the definition of independent expenditure, changing the dollar-threshold element of that definition to one-

an organization. General treasury funds are typically not
derived from a special solicitation, effort, or receipt, but
derive from regular, planned for, and ongoing revenue
streams or sources.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-515 Member. In determining whether a
communication is to a "member" as that term is used in RCW
42.17A.005 and 42.17A.255, and for the purposes of RCW
42.17A.405, 42.17A.410 and 42.17A.420:

(1) The commission will examine whether the organiza-
tion is a legitimate membership organization with common
interest goals and objectives, taking into account such factors
as the organization's permanence, structure and whether it
has formal organizing documents, membership criteria and
services it provides its members.

(2) With respect to the status of members of an organiza-
tion, the commission will examine whether a valid, active
relationship exists between the organization and its members
or classes of members for purposes other than influencing the
outcome of an election, taking into account such factors as
whether the members affirmatively accept membership and
the rights and obligations conferred on members by the orga-
nization including whether members have the right to vote
for:

(a) Election of directors or officers; or

(b) Changes to the articles or bylaws; or

(¢) The disposition of all or substantially all of the assets
of the organization or on a merger or dissolution.

A required payment of a predetermined amount of mem-
bership dues is also a factor; however, an organization will
not be considered a membership organization if it is primarily
a commercial entity or for-profit entity selling products to
customers even though it may refer to its customers as "mem-
bers."

(3) If a membership organization and its members satisfy
the criteria regarding "membership associations" and "mem-
bers" established by the Federal Election Commission (FEC)
in 11 C.F.R. Sec. 100.134 (e)-(g), the commission will con-
sider the organization and its members as qualifying for the
exemption in RCW 42.17A.005 (((3))) (16)(b)(v) and
((E9)) (22)(b)(vii), unless the communication was not sent
primarily to members. However, these FEC criteria are not
the only indicators of legitimate membership organizations or
valid members, a determination that will be made by the
commission on a case-by-case basis as necessary.
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(4) In determining whether an internal political commu-
nication is "primarily" limited to the members of an organiza-
tion or political committee, the commission will consider
whether any distribution to nonmembers is incidental and
isolated.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-05-522 Definition—Place of business((—
Definitienr)). "A place of business in the state of Washing-
ton" as that term is used in RCW 42.17A.250 (1)(f) means the
business is headquartered in or has a primary place of busi-
ness in Washington state.

For example, if a national corporation headquartered
outside of Washington state has retail outlets in Washington
and that national corporation contributes two hundred fifty
dollars to an out-of-state political committee that is subject to
reporting under RCW 42.17A.250, the out-of-state commit-
tee is not required to disclose the national corporation as a
contributor under RCW 42.17A.250 (1)(f).

AMENDATORY SECTION (Amending WSR 06-11-132,
filed 5/23/06, effective 6/23/06)

WAC 390-05-525 Definition—Public service
announcement. (1) "Public service announcement," as used
in the act and in these rules, means a communication that
meets all the following criteria. The communication is:

(a) Designed to benefit or promote the community's
health, safety or welfare or nonprofit community events;

(b) Not selling a product or service;

(¢) Sponsored by an organization with a history of rou-
tinely providing the community such outreach public service
messages in the service area of the organization;

(d) Of primary interest to the general public and is not
targeted to reach only voters or voters in a specific jurisdic-
tion;

(e) Not coordinated with or controlled or paid for by a
candidate's authorized committee or political committee;

(f) Subject to the policies for public service announce-
ments of the entity broadcasting, transmitting, mailing, erect-
ing, distributing or otherwise publishing the communication
including policies regarding length, timing and manner of
distribution; and

(g) One for which the arrangements to include a refer-
ence or depiction of the candidate or candidates in the com-
munication were made at least six months before the candi-
date became a candidate.

(2) Examples of public service announcements include
but are not limited to communications regarding nonprofit
community events, outreach or awareness activities ((sueh

as: BieaSE cancer SEiEEﬁﬂE}ga he&it disease) deﬁiest‘}e ‘te}eﬁee)
oan Aa N— A EerSeREY B aste o san
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 390-05-040 Public Disclosure Act—Violation of

other law.

WAC 390-05-250 Definition—Public disclosure commis-

sion.
WAC 390-05-295
WAC 390-05-530

Definition—Promise or promise to pay.

Funding sources for electioneering
communications.

AMENDATORY SECTION (Amending WSR 06-07-001,
filed 3/1/06, effective 4/1/06)

WAC 390-12-010 Public disclosure commission—
((Regular)) Meetings. (1) Pursuant to RCW 42.30.075, reg-
ular meetings of the public disclosure commission are sched-
uled to be held monthly on the fourth Thursday of each
month at ((9:00)) 9:30 a.m. unless a different time is noted on
an agenda, except November and December when a com-
bined meeting ((is)) may be scheduled to be held during the

first or second week of December. ((The-meetings-shall-be
heldint T . ’  floorE

. . ) ission:))

(2) Commissioners meet monthly to consider and act on
policy matters, enforcement matters, rule makings and inter-
pretations, adjudicative proceedings, modification requests,
agency management, budget, legislative matters, public and
stakeholder input, education and assistance, and other matters
consistent with its oversight responsibilities to ensure the
agency's mission is fulfilled and to ensure compliance with,
and equitable and effective enforcement of, the act. All meet-
ings are conducted in accordance with the Open Public Meet-

ings Act (chapter 42.30 RCW) the Administrative Procedure
Act (chapter 34.05 RCW), and Sturgis Standard Code of Par-

liamentary Procedure. The passage of any motion adopting,

amending or repealing any rule, or recommending changes to
the act shall require a majority vote of the members of the

commission as distinguished from a quorum of the commis-
sioners.

AMENDATORY SECTION (Amending WSR 17-03-028,
filed 1/6/17, effective 2/6/17)

WAC 390-12-250 Declaratory order—Petition req-
uisites—Consideration—Disposition. (1) Any person may
submit a petition for a declaratory order pursuant to RCW
34.05.240 in any form so long as it:

(a) Clearly states the question the declaratory order is to
answer; and

(b) Provides a statement of the facts which raise the
question.

(2) The executive director may conduct an independent
investigation in order to fully develop the relevant facts.

Proposed



WSR 18-16-036

(3) The executive director will present the petition to the
commission at the first meeting when it is practical to do so
and will provide the petitioner with at least five business days
notice of the time and place of such meeting. Such notice may
be waived by the petitioner.

(4) The petitioner may present additional material and/or
argument at any time prior to the issuance of the declaratory
order.

(5) The commission may issue either a binding or a non-
binding order or decline to issue any order.

(6) The commission may decide that a public hearing
would assist its deliberations and decisions. If such a hearing
is ordered, it will be placed on the agenda of a meeting and at
least five business days notice of such meeting shall be pro-
vided to the petitioner.

(7) If an order is to be issued, the petitioner shall be pro-
vided a copy of the proposed order and invited to comment.

(8) The declaratory order cannot be a substitute for a
compliance action and is intended to be prospective in effect.

(9) The commission will decline to consider a petition
for a declaratory order or to issue an order when (a) the peti-
tion requests advice regarding a factual situation which has
actually taken place, or (b) when a pending investigation or
compliance action involves a similar factual situation.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 390-12-040 Public disclosure commission—
Description of central and field organi-

zation.
WAC 390-12-050
WAC 390-12-170

Operations and procedures.

Public disclosure commission—Orga-
nization and structure—Officers—
Terms.

WAC 390-12-190 Public disclosure commission—Elec-

tions—Vacancies.

WAC 390-12-200 Public disclosure commission—Role of

the executive director.

Chapter 390-16 WAC

((FORMSEOR)) CAMPAIGN ((EINANCING))
FINANCE REPORTING((—EONFRIBUTFIONS))

NEW SECTION

WAC 390-16-001 Campaign finance disclosure. Pur-
suant to chapter 42.17A RCW, candidates, political commit-
tees and other persons participating in elections are subject to
reporting requirements with the public disclosure commis-
sion. This chapter provides information on how to meet those
requirements. To provide the public with full and immediate
disclosure, electronic filing is preferred and sometimes
required. The executive director may waive the electronic fil-
ing requirement and allow for the use of another written for-
mat on the basis of hardship. Links to electronic filing sys-

Proposed
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tems, forms and the instructions for filing can be found on the
PDC web site.

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-011 ((¥erms—))Registration statement
for political committees. The official form for providing the
statement of organization by political committees for desig-
nating a campaign treasurer and depository and for reporting
information required to qualify for mini campaign finance

reportmg is des1gnated "C lpc " ((Gep*es—ef—thfs—fefm—afe

AMENDATORY SECTION (Amending WSR 12-01-047,
filed 12/14/11, effective 1/14/12)

WAC 390-16-011A ((Spenser-efa)) Sponsored polit-
ical committee. (1) "Sponsored political committees,"

"snonsors of political committees." and "authorized commit-
tees." as those terms are used in the act and these rules, are
defined in RCW 42.17A.005. This rule applies to political
committees that are not authorlzed ((eemmﬁees#his—fu}e

3))) by a candidate, or by the public official against
whom recall charges have been filed.

(2) A sponsored political committee ((thatregisters-en-or
aﬁe&l—m&uwl—%(—)—l—})) shall include on its C-1pc the name of

at least one sponsor in the committee's name.

((%%peh&eal—eeﬂmm&eﬁegrs%efeeHaefefeﬁl&ﬂﬁafy—l—

))) (3) To determine if a political committee received
eighty percent or more of its contributions from a person or
from the person's members, officers, employees, or share-
holders under RCW 42.17A.005 (((42b)):

orfiled-its initiahC-tpe-swhicl . Lior
€6))) (46). the political committee organized to support

or oppose a particular candidate or ballot proposition shall
consider all contributions received by the committee in the
previous twelve months.

(4) A sponsored political committee must amend its C-
1pc sixty days before an election in which it participates if the
committee's name on its most recently filed C-1pc does not
include at least one current sponsor. To determine if the com-
mittee received eighty percent or more of its contributions
from a person or from the person's members, officers,
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employees, or shareholders under RCW 42.17A.005
((4DB)¥D))) (46) at the time of the amendment:

(a) A political committee not organized to support or
oppose a particular candidate or ballot proposition ((wiH))
shall consider all contributions received in the previous
twelve months through the date of filing the amended C-1pc.

(b) A committee organized to support or oppose a partic-
ular candidate or ballot proposition ((wil)) shall consider all
contributions received from the time the committee was orga-
nized or filed its initial C-1pc, whichever is earlier.

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-012 ((Ferms—))Registration statement
for candidates. The official form for providing the statement
of organization by candidates and ((eandidate's)) candidate
committees, for designating a campaign treasurer and depos-
itory, and for reporting information required to qualify for
mini campaign finance reporting is designated "C-1." ((€ep-

paper:))

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-031 ((¥erms—fer)) Statement of contri-
butions deposit. The official form for statement of contribu-
tions deposit, as required by RCW 42.17A.235, is designated

"C 3 " ((Gep*es—e#&&s—fefm—&fe—a*&&&b-}e—eﬂ—&he—eemms-

be-61 ;; ] Zgll X ] ]’Vl ‘iliite |EE|3 3F~.))

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-032 ((Ferms—))Auction report. The
official form for reporting items donated and sold at auctions,
as required by RCW 42.17A.240(2)((68})), is designated
"Attachment Au." This attachment shall accompany each C-
3 which reports the receipt of funds from an auction. ((Cepies

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-033 Earmarked contributions—
(Reperting—Form)) How to report. The official form for
reporting the details surrounding an earmarked contribution,
as required by RCW 42.17A.270, is designated "Special
Report E." This report shall be filed within two business days
of receiving a contribution earmarked for another candidate

or commlttee ((Gepies—ef—%s—fefm—afe—mﬁﬂ-&b}e-eﬂ—t-he-eefﬁ-
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-034 Additional contribution reporting
requirements. Pursuant to RCW 42.17A.240, each report
required under RCW 42.17A.235 shall disclose, in addition
to the name and address of each person who has made one or
more contributions in the aggregate amount of more than one
hundred dollars, ((the)) their occupation, and the name and

address of ((the-persen's)) their employer.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-037 Purpose of campaign expendi-
tures—((Repoerting)) How to report. (1) Any person
required to report the "purpose” of an expenditure under
RCW 42.17A.240(6), or 42.17A.255 (5)(b) shall identify any
candidate(s) or ballot proposition(s) that are supported or
opposed by the expenditure unless such candidate(s) or ballot
proposition(s) have been previously identified in a statement
of organization of the person required to be filed under RCW
42.17A.205 (2)(f) and (g);

(2) Whenever an expenditure is made to a candidate or a
political committee pursuant to an agreement or understand-
ing of any kind regarding how the recipient will use the
expenditure, the report shall describe in detail that agreement
or understanding((;-ané

3) Deseribe-in-detail)) and the goods and/or services to
be provided ((by-thereeipient-of the-expenditure)).

Example A: If an expenditure is made directly to a ven-

dor for ((a)) get-out-the-vote ((eampaign)) (GOTV) phone
calls or robocalls, the purpose shall include the following

details:

Vendor Name Purpose Amount
((X¥£c€onsalt-  GOTV—phone $1,000
ng)) bank 28th and
ABC Robocall 29th Legislative

districts

Example B: If an expenditure is made directly to a ven-
dor for printing, the purpose shall include the following
details:

Amount
$3,000

(« : . . .\
] E.*ﬂmﬁli E’ ]H ant E*ﬁmdﬁlﬂi 3”15. fElf E;EE'EIIEHS; F”Elm.m}
VendorName Purpose

WZUB-FV-  $30,000
VWOV $16:000
WERB-TFV-  $16;000))

Vendor Name
ABC Printing

Purpose
5,000 brochures

Ameount
$560,000

Proposed
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-039 Total contributions and expendi-
tures—((Reporting)) How to report. (1) A continuing
political committee which is not organized to support or
oppose a particular candidate or ballot proposition shall
report total contributions and expenditures based on a calen-
dar year, or upon the basis of a fiscal year if the commission
expressly authorizes this method. The report filed by such a
continuing political committee covering January (or the first
month thereafter for which a report would be required by
RCW 42.17A.225 and 42.17A.235) shall contain in summary
the following items remaining at the end of the year:

(a) Funds on hand,

(b) The total of outstanding pledges;

(c) Unpaid loans and outstanding obligations;

(d) Pledges given to others but not yet paid.

(2) Each candidate, each political committee and each
continuing political committee organized to support or
oppose a particular candidate or ballot proposition shall
report total contributions and expenditures for the period
beginning at the time the person becomes a candidate or
when the committee is organized, whichever is earlier, and
ending when the candidacy or committee is terminated.

(3) This rule shall not require a report unless such report
would otherwise be required by chapter 42.17A RCW.

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-041 ((¥erms—))Summary of total con-
tributions and expenditures. (1)) The official form for
reports of contributions and expenditures by candidates and
political committees who use the "full" reporting option is
designated "C-4," and includes Schedule A, Schedule B,
Schedule C, and Schedule L.

(2 Copies-of4 ; Labl ] .

b e 2 e e

AMENDATORY SECTION (Amending WSR 89-20-068,
filed 10/4/89, effective 11/4/89)

WAC 390-16-042 Debts and obligations—Contin-
gent liabilities—((Reperting)) How to report. (1) Pursuant
to RCW 42.17A.240 and 42.17A.005, "promise." "promise to
pay." "debt" and "obligations" mean:

(a) Any oral or written order or agreement placed for
goods, services, or anything else of value;

(b) Any offer to purchase advertising space, broadcast
time, or other written, broadcast or digital advertising-related
product or service;

(c) Any contractual contingent liability; or

(d) Provided that the amount of the debt or obligation in
(a), (b). or (¢) of this subsection owed to a vendor is more
than seven hundred fifty dollars, and the vendor has not been
paid in full for the goods received. invoices submitted, or ser-
vices performed within the time periods specified below:

Proposed
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(i) For reports due within thirty days of an election, debts
or obligations of more than seven hundred fifty dollars must
be reported if the debt or obligation has been outstanding for
more than five business days as of the last day of the report-
ing period.

(ii) For reports due during any other reporting period,
debts or obligations of more than seven hundred fifty dollars
must be reported if the debt or obligation has been outstand-
ing for more than ten business days as of the last day of the
reporting period.

(2) A contractual contingent liability (e.g., an additional
fee to be paid to a political consultant or other person ((whese
services—are-used-by-a~candidate-whe—wins)) conditioned
upon the candidate winning the election) is reportable as a
debt or obligation ((enrFerm-C-4;-SeheduleB;)) from the
time the contract or agreement is entered into until the liabil-
ity is voided, paid or otherwise satisfied.

(3) Regularly recurring expenditures, of the same type

and same or similar amount that have been reported at least
once, need not be reported as debt unless they are past due as

of the last day of the reporting period. Examples of recurring
obligations that can be reported as recurring expenditures
rather than debt include rent, utilities, insurance, cellular
phone costs, and payments to campaign staff.

(4) There is no requirement for a candidate or political
committee to report any debt owed by a third party such as a
consultant or vendor provided that the obligation or expendi-
ture to the third party has already been reported by the candi-
date or political committee.

NEW SECTION

WAC 390-16-043 Candidates and political commit-
tees—Public inspection of books of account. (1) RCW
42.17A.005 defines "books of account" for candidates and
political committees as "a ledger or similar listing of contri-
butions, expenditures, and debts, such as a campaign or com-
mittee is required to file regularly with the commission, cur-
rent as of the most recent business day."

(2) RCW 42.17A.225 and 42.17A.235 require that can-
didates and political committees participating in an election
as defined in RCW 42.17A.005, must make their books of
account available for public inspection. The public inspection
of books of account is not intended to be an exhaustive audit
of all contributions received and expenditures made.

(3) Any individual who requests to publicly inspect the
books of account of a candidate or political committee, must
make the request during the period beginning ten calendar
days before a primary, general, or special election, by con-
tacting the filer's email address listed on the C-1 report for a
candidate, or the C-1pc report for a political committee.

(4) The inspection of the books of account may occur on
weekdays, unless the treasurer for the candidate or committee
agrees otherwise, beginning on the eighth day before the
election, excluding legal holidays, for at least two consecu-
tive hours between 9:00 a.m. and 5:00 p.m. at a location that
is agreed upon by the treasurer and the individual requesting
the inspection. The inspection must be allowed within forty-
eight hours of the date and time the request was made at the
agreed-upon location, provided that if the request is not made



Washington State Register, Issue 18-16

by 3:00 p.m. on the third day preceding an election, the can-
didate or political committee need only make best efforts to
accommodate the request.

(5) The treasurer for the candidate or committee may
make the books of account available electronically, in lieu of
scheduling an in-person inspection, or if a location cannot be
agreed upon by both parties. If the campaign's only copy of
its books of account is maintained electronically with secu-
rity protections, the person requesting the inspection must be
given sufficient instruction to allow the inspection to pro-
ceed.

(6) The books of account, ledger and other supporting
documentation must be maintained by the treasurer and kept
current within one business day. The books of account of a
candidate or political committee include the following: A
ledger, spreadsheet, or similar listing of contributions, expen-
ditures, loans, debts and obligations to substantiate the infor-
mation disclosed on the PDC campaign finance reports. If a
ledger is not sufficiently kept, the books of account must
include the underlying source documents such as receipts,
invoices, copies of contribution checks, copies of canceled
checks for expenditures, notes or other documentation con-
cerning expenditures, orders placed, and loans. In the absence
of those types of source documents, the campaign or commit-
tee must make the check register available. The campaign or
committee is not required to provide the name and address of
contributors who gave twenty-five dollars or less in the
aggregate in total contributions.

(7) The candidate or political committee is not required
to make copies of its books of account for the requestor. Vid-
eotaping, photographing or photocopying of the records is
not required to be permitted but may be agreed to by both par-
ties during or in advance of the inspection.

(8) At the time of making the appointment, the person
requesting to inspect the books of account must provide the
name(s) and contact information for all individuals who will
be in attendance for the inspection. The requestor(s) must
show photo identification prior to the inspection beginning,
and the candidate or political committee may deny the
inspection from occurring if photo identification is not pro-
vided.

(9) The records required by this section shall be available
for audit or examination by the PDC at any time upon request
from the PDC.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-049 Out-of-state political commit-
tees((—Hmplementation- o REW42-17A<258)). (1) RCW
42.17A.250 governs campaign reporting in Washington state
by committees located outside of Washington. ((Fhe-statute

directs-that-an-out-of state-political committee-organized for

1+6-650):)) The committee begins reporting ((en-a-ES5fern))
when it makes an expenditure supporting or opposing a
Washington state candidate or political committee.
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(2) To file as an out-of-state political committee, all the
criteria in (a) and (b) of this subsection must be satisfied:

(a) Out-of-state. First, the committee must be located
out-of-state. It must ((be-maintaining)) maintain its office or
headquarters in another U.S. state or the District of Colum-
bia, and ((kas)) have no office, street address or corporate
registered agent in Washington state. If there is no office or
headquarters in another state or the District of Columbia, and
no corporate registered agent in Washington state, the politi-
cal committee is deemed out-of-state if its treasurer resides in
another U.S. state or the District of Columbia.

(b) Organizational purpose and campaign activities.
Second, the committee must also be currently organized pri-
marily for engaging in campaign activities in another state.
Therefore, to qualify as a current out-of-state committee, the
committee must also:

(i) Be currently registered and actively filing campaign
disclosure reports in one or more other states and has been so
filing for the preceding two years; and

(i1) Have organizational documents showing it was orig-
inally formed and is currently organized for the purpose of
making expenditures in another state or soliciting contribu-
tions for use in another state's election campaigns; and

(iii) Have spent less than twenty percent of its aggregate
expenditures for all political campaign activity nationwide at
any point in any calendar year to support and/or oppose
Washington candidates for state, local and judicial office,
Washington ballot measures and/or Washington political
committees.

(3) A committee that does not satisfy the criteria in sub-
section (2) of this section shall file as an in-state committee
under chapter 42.17A RCW, including RCW 42.17A.205
through 42.17A.240.

(4) Out-of-state political committees reporting under
RCW 42.17A.250 are also subject to reporting pursuant to
RCW 42.17A.260 (political advertising independent expen-
ditures) and RCW 42.17A.305 through 42.17A.315 (elec-
tioneering communications).

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-050 Forms for contributions and
expenditures of out-of-state political committees. The offi-
cial form for the report required by RCW 42.17A.250 of con-
tributions and expenditures of an out-of-state political com-
mittee organized for the purpose of supporting or opposing
candidates or ballot propositions in another state, that is not
otherwise required to report under RCW 42.17A.205 through

42.17A.240, is designated "C-5." ((€epti
ot ’ 3 pdewagov;

NEW SECTION

WAC 390-16-058 Independent expenditure—Defini-
tion and application. (1) "Independent expenditure," as that
term is used in chapter 42.17A RCW and in these rules,
except RCW 42.17A.255, means an "expenditure" as defined
in RCW 42.17A.005 that has each of the following elements:
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(a) It is made in support of or in opposition to a candidate
for public office subject to the filing requirements in chapter
42.17A RCW, by a person who is not:

(i) A candidate for that office;

(i) An authorized committee of that candidate for that
office;

(iii) A person who has received the candidate's encour-
agement or approval to make the expenditure, if the expendi-
ture pays in whole or in part for any political advertising sup-
porting that candidate or promoting the defeat of any other
candidate or candidates for that office.

(b) It is made in support of any or in opposition to a can-
didate for office by a person with whom the candidate has not
collaborated for the purpose of making the expenditure, if the
expenditure pays in whole or in part for any political adver-
tising supporting that candidate or promoting the defeat of
any other candidate or candidates for that office;

(c) The expenditure pays in whole or in part for any
political advertising that either specifically names the candi-
date supported or opposed, or clearly and beyond any doubt
identifies the candidate without using the candidate's name;

(d) The expenditure, alone or in conjunction with
another expenditure or other expenditures of the same person
in support of or opposition to that candidate, has a value equal
to or greater than one-half the contribution limit from an indi-
vidual per election. A series of expenditures, each of which is
under one-half the contribution limit from an individual per
election, constitutes one independent expenditure if their
cumulative value is equal to or greater than one-half the con-
tribution limit from an individual per election; and

(e) The expenditure is not a contribution as defined in
RCW 42.17A.005 and clarified by WAC 390-05-210.

(2) Exempt activities. The following activities are not
considered independent expenditures for purposes of RCW
42.17A.255,42.17A.630, or 42.17A.320:

(a) Ordinary home hospitality;

(b) A news item, feature, commentary, or editorial, or
communications with journalists or editorial staff designed to
elicit the same, in a regularly scheduled news medium that is
of primary interest to the general public, that is in a news
medium controlled by a person whose business is that news
medium, and that is not controlled by a candidate or a politi-
cal committee;

(c) Participation in the creation of a publicly funded vot-
ers' pamphlet statement in written or video form;

(d) An internal political communication primarily lim-
ited to:

(i) The members of or contributors to a political party
organization or political committee;

(i1) The officers, management staff or stockholders of a
corporation or similar enterprise; or

(iii) The members of a labor organization or other mem-
bership organization.

(e) Messages in the form of reader boards, banners, or
yard or window signs displayed on a person's own property or
the property occupied by a person. However, a facility used
for such political advertising for which a rental charge is nor-
mally made shall be reported as an in-kind contribution at its
fair market value and counts toward any applicable contribu-
tion limit of the person providing the facility; or
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(f) The rendering of personal services of the sort com-
monly performed by volunteer campaign workers or inciden-
tal expenses personally incurred by volunteer campaign
workers not in excess of two hundred fifty dollars personally
paid by the worker.

NEW SECTION

WAC 390-16-059 Electioneering communication
reporting threshold. (1) A "sponsor" of an electioneering
communication is defined in RCW 42.17A.005(46).

(2) For the purposes of RCW 42.17A.005(22), an elec-
tioneering communication is reportable by the sponsor to the
commission when the communication, alone or in combina-
tion:

(a) Identifies the same candidate in one or more commu-
nications satisfying RCW 42.17A.005 (22)(a)(i) and (ii) or
these rules;

(b) Is made by the same sponsor of one or more of the
communications;

(c) When it, either alone, or in combination with one or
more communications identifying the candidate by the same
sponsor during the sixty days before an election, has a fair
market or aggregate value of one thousand dollars or more;
and

(d) Is not a communication exempted from reporting
under RCW 42.17A.005(23) or commission rule.

(3) When the electioneering communication or commu-
nications (including radio or television transmissions, mail-
ings, billboards, newspapers and/or periodicals) reach the one
thousand dollar threshold, the sponsor shall electronically
report to the commission as required by RCW 42.17A.305
within twenty-four hours of, or on the first working day after,
the date the electioneering communication is first broadcast,
transmitted, erected, distributed, or otherwise published.

(4) Once the one thousand dollar threshold is reached, all
subsequent electioneering communications by the sponsor
identifying the same candidate are reportable as provided in
RCW 42.17A.305 and this rule.

(5) When more than one sponsor pays for the election-
eering communication, the entire fair market value of the
communication is attributable to all sponsors. All sponsors of
the same communication are responsible for reporting once
the one thousand dollar threshold is met. A failure to report
by one joint sponsor is not attributable to all joint sponsors of
a specific communication or communications if the remain-
ing sponsors have reported properly.

(6) Consistent with WAC 390-16-060 and the require-
ments of PDC Form C-6, a prorated portion of independent
expenditure and electioneering communications expendi-
tures shall be attributed to each candidate or ballot proposi-
tion identified in the advertisement or communication. That
proration shall be based on a reasonable, good faith estimate
of the value of the portion of the advertisement or communi-
cation relating to each candidate or proposition identified.

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-060 ((Fermsforrepertef)) Indepen-

dent expenditures and electioneering communications—
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How to report. (((H)) The official form for reports of inde-
pendent expenditures and electioneering communications as
requlred by RCW 42.17A.255, 42.17A.260 and 42.17A.305

is designated "C-6." ((Copies-ofthisform-are-available-atthe
Commisston-Offiee;- Olymptia;, Washingten-and-enlineat

AMENDATORY SECTION (Amending WSR 14-12-012,
filed 5/22/14, effective 6/22/14)

WAC 390-16-063 Additional information regarding
independent expenditures and C-6 report filing. (1) RCW
42.17A.255 requires a person not otherwise subject to the
disclosure requirements of Chapter 42.17A RCW to disclose
an independent expenditure of one hundred dollars or more
that supports or opposes a candidate or ballot measure. RCW
42.17A.260 requires the disclosure of political advertising
with a fair market value of one thousand dollars or more that
is presented to the public within twenty-one days of an elec-
tion, that supports or opposes a candidate or ballot measure,
and that qualifies as an independent expenditure.

(a) Prorating and attributing independent expendi-
tures that support or oppose multiple candidates or ballot
measures. Whether to disclose an independent expenditure
that supports or opposes multiple candidates or ballot mea-
sures is determined by prorating and attributing the cost of
the expenditure among all candidates or ballot measures that
are the subject of the expenditure. Disclosure is required
when:

(1) The pro rata cost for a single candidate or ballot mea-
sure reaches or exceeds the statutory threshold and none of
the subject candidates are seeking election to the same office
and none of the subject ballot measures are competing mea-
sures; or

(i1) The sum of the pro rata costs attributable to all candi-
dates seeking election to the same office or the sum of the pro
rata costs attributable to competing ballot measures reaches
or exceeds the statutory threshold.

Example 1 (prorating): A mailer/postcard supports one
candidate and one ballot measure at a total cost of $3,200.
One side of the postcard is entirely devoted to the ballot mea-
sure. The other side is split evenly between the candidate and
the ballot measure. The ballot measure's pro rata share is
$2,400 (75%) and the candidate's pro rata share is $800
(25%).

Example 2 (prorating and attributing): An independent
expenditure ad appears in the newspaper two weeks before
the election. The ad costs $1,000; 50% of the ad supports a
candidate and the other 50% opposes the candidate's oppo-
nent. The independent expenditure is disclosed under RCW
42.17A.260 because the sum of the pro rata share for the two
candidates who seek the same office is $1,000.

(b) Disclosing independent expenditures that support
or oppose multiple candidates or ballot measures. When a
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pro rata, attributable cost reaches or exceeds the statutory
threshold, the entire independent expenditure must be dis-
closed. Include the amounts attributable to all candidates and
ballot propositions supported or opposed by the expenditure.

(c) Other applications of prorating and attributing
independent expenditures. Use the prorating and attribution
steps explained in (a)(i) and (ii) of this section to determine
when an independent expenditure as defined in RCW
42.17A.005((26))) must comply with the "no candidate
authorized this ad" sponsor identification and, if applicable,
the "top 5" contributors required by RCW 42.17A.320((2)))
and WAC 390-18-010.

(2) A political committee reporting pursuant to RCW
42.17A.225, 42.17A.235 and 42.17A.240 is exempt from
providing on a C-6 form ((itemized-information-eonecerning

its)) the sources of any funds ((giving-inexeess-oftwo-hun-
dredfifty-dollars)) received by the committee for an election-

eering communication, unless the committee received funds
that were ((requested-er)) earmarked or otherwise designated
for the communication.

(3) An out-of-state political committee shall report pur-
suant to RCW 42.17A.305 if it sponsors an electioneering
communication defined in RCW 42.17A.005.

(4) The sponsor of an electioneering communication
shall report pursuant to RCW 42.17A.305 and ((eommis-
stent)) these rules regarding electioneering communications,
even if the expenditure also satisfies the definition of inde-
pendent expenditure in RCW 42.17A.005 or 42.17A.255.
Persons in compliance with this subsection are deemed in
compliance with RCW 42.17A.255 or 42.17A.260.

(5) Any person making an expenditure that is reportable
under RCW 42.17A.640, grass roots lobbying campaigns,
that also satisfies the definition of electioneering communica-
tion in RCW 42.17A.005, shall file pursuant to RCW
42.17A.305 and ((eommission)) these rules regarding elec-
tioneering communications.

AMENDATORY SECTION (Amending WSR 17-22-071,
filed 10/27/17, effective 11/27/17)

WAC 390-16-071 Annual report of major contribu-
tors and persons making independent expenditures. RCW
42.17A.630 requires that:

(1) Any person, other than an individual (a) who made
contributions to state office candidates and statewide ballot
proposition committees totaling more than the aggregate
amount during the preceding calendar year for contributions
referenced in WAC 390-05-400, ((cede-seetion—180-(1);)) or
(b) who made independent expenditures regarding state
office candidates and statewide ballot propositions totaling
more than the aggregate amount during the preceding calen-
dar year for independent expenditures referenced in WAC

390-05-400, ((eode-seetion—180(1);)) shall file with the com-

mission an annual report ((required-purstantteRCW
42 174A-630)). This report shall not be required of a lobbyist

employer filing an annual L-3 report pursuant to RCW
42.17A.630 or of a candidate's authorized committee or a
political committee provided the information has been prop-
erly reported pursuant to RCW 42.17A.235 and 42.17A.240.

Proposed
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(2) The report is entitled "Special Political Expenditures"
and is des1gnated "C 7 " ((Gepies—ef—ﬂﬁs—feﬁﬂ—afe—avm-kab}e

M&%MW e papery

AMENDATORY SECTION (Amending WSR 14-12-010,
filed 5/22/14, effective 6/22/14)

WAC 390-16-105 Mini campaign reporting—Eligi-
bility. (1) A candidate or candidate's authorized committee,
as those terms are defined in RCW 42.17A.005, is not
required to comply with the provisions of RCW 42.17A.225
through 42.17A.240, except as otherwise prescribed in WAC
390-16-038, 390-16-115, and 390-16-125 ((when)), if the
committee selects the mini reporting option on its registration
and meets both of the following conditions ((are-present)):

(a) Neither aggregate contributions nor aggregate expen-
ditures exceed the amount of the candidate's filing fee pro-
vided by law plus a sum not to exceed five thousand dollars;
and

(b) No contribution or contributions from any person
other than the candidate exceed five hundred dollars in the
aggregate. However, a bona fide political party may pay the
candidate's filing fee provided by law without that payment
disqualifying that candidate from eligibility under this sec-
tion.

(2) A political committee, as that term is defined in RCW
42.17A.005, is not required to comply with the provisions of
RCW 42.17A.225 through 42.17A.240, except as otherwise
prescribed in WAC 390-16-038, 390-16-115, and 390-16-
125 ((when)). if the committee selects the mini reporting
option on its registration and meets both of the following con-
ditions ((are-present)):

(a) Neither aggregate contributions nor aggregate expen-
ditures exceed five thousand dollars; and

(b) No contribution or contributions from any person
exceed five hundred dollars in the aggregate.

(3) A continuing political committee, as that term is
defined in RCW 42.17A.005, is not required to comply with
the provisions of RCW 42.17A.225 through 42.17A.240,
except as otherwise prescribed in WAC 390-16-038, 390-16-
115, and 390-16-125 ((when)), if the committee selects the
mini reporting option on its registration and meets both of the
following conditions ((are-present)):

(a) Neither aggregate contributions nor aggregate expen-
ditures during a calendar year exceed five thousand dollars;
and

(b) No contribution or contributions from any person
exceed five hundred dollars in the aggregate.

(4) A candidate or political committee that exceeds one
or both of the thresholds set out in either subsection (1), (2),
or (3) of this section after registering as a mini reporting cam-
paign shall no longer qualify for the mini reporting option
and shall comply with the provisions of chapter 42.17A
RCW, including, but not limited to, disclosure of contribu-
tions and expenditures, disclosure of last minute contribu-
tions, applicable contribution limits, false political advertis-
ing, sponsor identification and public inspection of campaign
books of account.
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(5) Candidates and political committees eligible for mini
campaign reporting are required to comply with all applica-
ble provisions of chapter 42.17A RCW including, but not
limited to, false political advertising, sponsor identification
and public inspection of campaign books of account unless
specifically exempted under subsections (1) through (3) of
this section.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-111 Mini campaign reporting—Special
fund-raising events. The term "any person" as used in WAC
390-16-105 does not mean a fund-raising activity conducted
pursuant to RCW 42.17A.225. Candidates and committees
using mini reporting as ((previdedin-<chapter390-16-WAC))
permitted under WAC 390-16-105 shall not be limited to
receiving five hundred dollars from a fund-raising event pro-
vided that the payments from any person do not exceed five
hundred dollars from all fund raising conducted during a

campaign or calendar year ((as-providedim—WAEC390-16-
105)).

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-115 Mini campaign reporting—((€en-
d-i-ﬁens—fe#g-mﬁtmg—use)) Registration and recordkeep-

ing. The exemptions allowed in WAC 390-16-105 shall be
granted to a candidate or political committee, including a
continuing political committee, only upon compliance with
the following conditions(()):

(1) A candidate shall((5)) file a C-1 registration with the
commission within fourteen days of first:

(a) Receiving contributions, making expenditures,
reserving space or facilities or purchasing commercial adver-
tising space or broadcast time to promote his or her candi-
dacy;

(b) Giving his or her consent to another person to take on
behalf of the candidate any of the action in (a) of this subsec-
tion; or

(¢) Announcing publicly or filing a declaration of candi-
dacy with the appropriate elections official((;fe-the-€E+reg-

l ] ] ] l.i .]] .i ] .] .

(2) A political committee shall((;)) file a C-1pc registra-
tion with the commission within fourteen days after its orga-
nization or after the date when it first has the expectation of
receiving contributions or making expenditures in any elec-
tion campaign, whichever is earlier((-file-the-C-1peregistra-
tionstatement-with-the-eonmmission)).

(3) The statement filed under subsections (1) and (2) of
this section shall declare that the political committee will not
exceed the contribution or expenditure limits set out in WAC
390-16-105.

(4) In addition to complying with subsections (2) and (3)
of this section, a continuing political committee shall also file
a C-1pc between January 1st and January 31st for each year
in which the committee intends to use the mini reporting sys-
tem. Failure to file a new registration statement during Janu-
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ary will automatically terminate the committee's entitlement
to use the mini reporting system until such time as a new C-
1pc is filed.

(5) A candidate or political committee using the mini
reporting option shall keep current records in sufficient detail
to allow the candidate or political committee to make reports
otherwise required by RCW 42.17A.205 through 42.17A.240
in the event that the filing of such reports becomes necessary
as a result of exceeding the contribution or expenditure lim-
itation pursuant to the provisions of WAC 390-16-125.

(6) ((A)) The candldate or pohtlcal commlttee treasurer
shall(( : ys-tmredia eding-the-date

thepublie-diselosure-commisstonat-any time-uponrequest
from-the-commisston)) comply with the requirements for

public inspection of campaign books pursuant to WAC 390-
16-043.

AMENDATORY SECTION (Amending WSR 89-20-068,
filed 10/4/89, effective 11/4/89)

WAC 390-16-121 Mini reporting committees—Last
minute committee((s)) registration. For purposes of com-
pliance with WAC 390-16-115 ((and-390-16-120)), a politi-
cal committee organized within the last three weeks before an
election and having the expectation of receiving contribu-
tions or making expenditures during and for that election,
shall file the registration statement within three business days
after its organization or when it first has the expectation of
receiving contributions or making expenditures in the elec-
tion campaign.

AMENDATORY SECTION (Amending WSR 14-12-010,
filed 5/22/14, effective 6/22/14)

WAC 390-16-125 Mini campaign reporting—
Exceeding limitations. (1) A candidate or political commit-
tee wishing to change from mini to full reporting must apply
in electronic writing to the ((eemmissterr)) PDC for authori-
zation to change reporting options before the limitations
specified in WAC 390-16-105 are exceeded. A complete
application shall include all of the following documents:

(a) An amended registration statement (Form C-1 for
candidates, Form C-1pc for political committees) selecting
the full reporting option as provided in RCW 42.17A.225
through 42.17A.240;

(b) PDC forms C-3 and C-4 with relevant schedules and
attachments disclosing all contributions and expenditures to
date reportable under RCW 42.17A.240 for the election cam-
paign, or in the case of continuing political committees, for
the calendar year; and

(c)(i) If the applicant is a candidate, a statement affirm-
ing that all candidates registered with the ((eemmission))
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PDC for the office being sought have been notified person-
ally in writing of the application, and the manner and date of
such notification;

(i1) If the applicant is the treasurer of a political commit-
tee supporting or opposing a ballot proposition, a statement
affirming that all treasurers of all political committees regis-
tered with the commission as supporting or opposing the
proposition have been notified personally in writing of the
application, and the manner and date of such notification; or

(iii) If the applicant is the treasurer of a county or legis-
lative district party committee, a statement affirming that the
treasurer of that party committee's counterpart in any other
major political party has been notified personally in writing
of the application, and the manner and date of such notifica-
tion.

(2) An application that is submitted without the required
documents described in subsection (1) of this section is
incomplete and will not be processed or approved. If the
applicant provides the missing documents, the application
will be determined to be complete on the date the documents
are received by the commission.

(3) If a complete application is received by the ((eem-
misstenr)) PDC on or before August 31st for the general elec-
tion or thirty business days prior to the date of ((an-eleetien

otherthanthe-general)) other elections, the executive director
will approve the application. ((An=applicationto-change
reporting-options_beforethegeneralelectionmust-be

reeetved-by-the-commission-on-orbefore August 31-))

(4) If a complete application is received by the commis-
sion ((en-er)) after the deadlines set out in subsection (3) of
this section, the executive director will approve the applica-
tion only if one or more of the following factors are present:

(a) ((JEhe—aﬁaﬁeaﬁtls—ea@p@*gﬂ%aad—r&s—lfespeetwe—G-l—ef

b)) The applicant is a candidate and, after the applica-
tion deadline, a write-in opponent has filed for office in
accordance with chapter 29A.24 RCW;

((€e))) (b) After the application deadline, an independent
expenditure as defined in RCW 42.17A.005 is made in sup-
port of the applicant's opponent or in opposition to the appli-
cant; or

((68))) (c) When a candidate or political committee on
one side of an election campaign or proposition has been
approved to change reporting options under this section, each
opponent of that candidate or political committee is approved
to change options as of the date that opponent's complete
apphcatlon is recelved by the ((eemﬂﬂss&eﬁ—
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€63)) PDC.

(5) The executive director may approve an application to
change reporting options after the aggregate contributions or
aggregate expenditures specified in WAC 390-16-105 have
been exceeded only if the applicant (a) meets the deadlines
provided in subsection (3) of this section; ((and)) (b)
acknowledges the violation and demonstrates compliance

with WAC 390-16-105(4)((-Appreval-ef-an-applieation
tor-this-sul ond bsol i Litieal

i ; Labilitw £ olat  olati :
subseetion{5)-ofthisseetion)); and (c) takes any other action

required by the PDC to address the violation.

AMENDATORY SECTION (Amending WSR 04-01-128,
filed 12/18/03, effective 1/18/04)

WAC 390-16-205 Expenditures by agents((Gempley-
ees—Reporting)) and agents' subvendors—How to
report. (1) Expenditures made on behalf of a candidate or
political committee by any person, agency, consultant, firm,
organization, etc., employed or retained for the purpose of
organizing, directing, managing or assisting the candidate's
or committee's efforts shall be deemed expenditures by the
candidate or committee. In accordance with WAC 390-16-
037, such expenditures shall be reported by the candidate or
committee as if made or incurred by the candidate or commit-
tee directly.

(2) If any person, agency, consultant, firm, organization,

etc., employed or retained by the candidate or political com-
mittee, subcontracts or otherwise has an agreement with a
subvendor or other third party to provide or perform services,
the expenditures paid to that subvendor or other third party
must also be disclosed.

(3) Fees paid to consultants or other agents must be dis-
closed by candidates or political committees as an expendi-
ture. In addition, when subvendors are used, the candidate or

political committee must disclose any portion of the expendi-
ture retained by the consultant or other agent.

Example A: If a ((eampaign)) candidate or political com-
mittee pays a consultant $5,000 to prepare and mail a politi-
cal advertising brochure, all costs associated with the project
shall be itemized by identifying each service provided, ((vea-
derutilized)) subvendor(s) used and amount attributable to
each:

Vendor
Name Purpose Amount
Jones Con- Jones Consulting  $500 $((5;900))
sulting fee 5,500
ABC Graphics $1,200
XYZ Printing Co.  $3,000
(5,000 pieces)
Your Mailhouse ~ $800

Or, if Jones Consulting completes the project through a
combination of services provided by its principals or employ-
ees and ((subeentraetors)) its subvendors:

Proposed
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Vendor
Name Purpose Amount
Jones Con- Jones Consulting  $500 $((5;609))
sulting fee 5,500
Jones Consulting  $1,200
(graphic design)
XYZ Printing Co.  $3,000
(5,000 pieces)
Your Mailhouse ~ $800

Example B: If a ((eampaign)) candidate or political com-
mittee pays a consultant or other agent directly to perform
tasks such as fund-raising, survey design or campaign plan
development, and the consultant does not ((stbeentract-with
other-venders)) use subvendors, the expense shall be reported
as follows:

Amount
$5,000

Vendor Name Purpose

Jones Consulting  Fund-raising, survey
design, campaign plan
development

Example C: If an expenditure is made directly to a ven-
dor to purchase broadcast political advertisement, the pur-

pose shall include the following details for both the vendor
and commercial advertiser:

Vendor Name

Media King

Amount

$51,000

Purpose
Television ads

WZUB TV  $30,000

WXXX $10.000
vV

WCRB TV $10,000
Media $1.000
King (fee)

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-206 Ratings and endorsements. (1) Any
person making a measurable expenditure of funds to commu-
nicate a rating, evaluation, endorsement or recommendation
for or against a candidate or ballot proposition shall report
such expenditure including all costs of preparation and distri-
bution in accordance with chapter 42.17A RCW. However,
rating, endorsement or recommendation expenditures gov-
erned by the following provisions are not reportable: The
news media exemptions provided in RCW 42.17A.005
((3))) (16)(b)(iv) and (((F9))) (22)(b)(iii), and WAC 390-
16-313 (b)), and the political advertising exemption in
WAC 390-05-290.

(2) A candidate or sponsor of a ballot proposition who,
or a political committee which, is the subject of the rating,
evaluation, endorsement or recommendation shall not be
required to report such expenditure as a contribution unless
the candidate, sponsor, committee or an agent thereof
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advises, counsels or otherwise encourages the person to make
the expenditure.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-207 In-kind contributions—Explana-
tion and reporting. (1) An in-kind contribution must be
reported on the C-3 report. An in-kind contribution, as that
term is used in the act and these rules, occurs when a person
provides goods, services or anything of value, other than
money or its equivalent, to a candidate or political committee
free-of-charge or for less than fair market value, unless the
item or service given is not a contribution according to RCW
42.17A.005 or WAC 390-17-405.

(())) An in-kind contribution ((alse-eeeurs-when-a-per-
senmakes)) includes an expenditure that:

* Supports or opposes a candidate or a ballot measure;
* Meets the definition of contribution in RCW 42.17A.005
or WAC 390-05-210; ((and))

» Is an electioneering communication that is a contribution
as provided in RCW 42.17A.310; and

Is other than a monetary contribution made directly to a
candidate or political committee.

For example, an in-kind contribution occurs when a per-
son, after collaborating with a candidate or a candidate's
agent, purchases space in a newspaper for political advertis-
ing supporting that candidate or opposing that candidate's
opponent.

(« L o
] ek ;ﬂ i kiﬂEl'EEﬁEHE ution als‘e ° e]s urs hen-a .p] crsont

4))) (2) According to RCW 42.17A.430 and WAC 390-
16-238, a candidate may not use his or her campaign funds to
make a contribution, including an in-kind contribution, to
another candidate or a political committee. However, under
RCW 42.17A.430, a candidate may use surplus funds as
defined in RCW 42.17A.005 to make a contribution to a
political party or caucus political committee.

((65)) (3) Valuing in-kind contributions.
(a) For purposes of determining the value of goods or

services provided as in-kind contributions, refer to WAC
390-05-235 Definition—Fair market value.

(b) If an expenditure that constitutes an in-kind contribu-
tion is made, the value of the in-kind contribution to a partic-
ular candidate or political committee is the portion of the
expense that benefits the candidate or political committee.

(4) In-kind contributions to recipients who have lim-
its under RCW 42.17A.405 or 42.17A.410.

(a) If a candidate receives in-kind contributions from any
person valued at more than (($25)) twenty-five dollars in the
aggregate for an election, the contribution is reportable by the
giver and the recipient pursuant to chapter 42.17A RCW and
is subject to the applicable contribution limit provided in
RCW 42.17A.405 or 42.17A.410.

(b) If a bona fide political party or legislative caucus
committee receives in-kind contributions from any person
valued at more than (($25)) twenty-five dollars in the aggre-
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gate during a calendar year, the contribution is reportable by
the giver and the recipient pursuant to chapter 42.17A RCW
and is subject to the applicable contribution limit provided in
RCW 42.17A.405.

(c) If an elected official against whom recall charges
have been filed or a political committee supporting the recall
of an elected official receives in-kind contributions from any
person valued at more than (($25)) twenty-five dollars in the
aggregate during a recall campaign, the contribution is
reportable by the giver and the recipient pursuant to chapter
42.17A RCW and is subject to the applicable contribution
limits provided in RCW 42.17A.405 or 42.17A.410.

((€6))) (5) Political committees that make in-kind con-
tributions. Except as provided for in subsection (5) of this
section, a political committee that makes in-kind contribu-
tions to a candidate or political committee totaling more than
(($59)) fifty dollars in the aggregate during a reporting period
must identify the recipient and the amount of the contribution
as part of its C-4 report covering that period.

If the in-kind contribution is in the form of an expendi-
ture that has been obligated, but not yet paid, the identity of
the recipient candidate or political committee, along with a
good faith estimate of the value of the contribution, must be
disclosed in part 3 of Schedule B, in addition to the other
information required by the ((ferm)) C-4 report. When the
expense is paid, the recipient's name and the amount of the
contribution must be disclosed on Schedule A, ((aleng-with))
in addition to the other information required by the ((ferm))
C-4 report.

If a political committee provides equipment, property or
anything else of value owned, leased or controlled by it to a
candidate or political committee, the contributing committee
must attach a statement to its C-4 report showing the name of
the candidate or political committee to whom the contribu-
tion was made and the date, description and fair market value
of the in-kind contribution.

((6H)) (6) Reporting by recipients. Except as provided
in subsection (5) of this section, in-kind contributions from
one source are not reportable by the recipient candidate or
political committee until the aggregate value of all in-kind
contributions received from that source during a reporting
period is more than (($59)) fifty dollars. If this threshold is
met, the in-kind contributions must be reported in part 1 of
Schedule B to the C-4 report covering that reporting period.

((@%ﬁlg—h—kmd-een&@iﬁeﬁs:

hat | it i Litieal oo
©9))) (7) Application of RCW 42.17A.420—Last-min-
ute contributions.

(a) If an expenditure that constitutes an in-kind contribu-
tion is made no later than twenty-two days before a general
election and written notice of the in-kind contribution is in
the possession of the recipient candidate committee or politi-
cal committee twenty-two or more days before that general
election, the contribution is not subject to the respective
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(($5;060-6:-$56,000)) five thousand dollars or fifty thousand
dollars maximum amounts specified in RCW 42.17A.420.

(b) If an in-kind contribution is in the form of personal
services donated to a campaign for the duration of the twenty-
one days before a general election, and if written notice of the
value of this donation is in the possession of the recipient
candidate or political committee twenty-two or more days
before the election, that in-kind contribution is not subject to
the respective (($5;000-e+-$50;060)) five thousand dollars or
fifty thousand dollars maximum amounts specified in RCW
42.17A.420.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-226 Loans. (1) Only loans which are
recorded in a written loan agreement executed at the time of
the loan and properly reported may be repaid by a candidate
or political committee. Surplus campaign funds under RCW
42.17A.005 and 42.17A.430 may only be used to return a
contribution to the candidate if the contribution was properly
reported as a loan from the candidate, as described in subsec-
tions (2) and (3).

(2) If any person gives or loans the candidate funds in
connection with his or her campaign, the funds are not con-
sidered personal funds of the candidate. See WAC 390-17-
305. Such funds are considered a contribution from the orig-
inal source of the contribution under chapter 42.17A RCW
and, unless the loan meets the exemption provided in RCW
42.17A.465(3) and this subsection, the contribution is subject
to the contribution limits provided in chapter 42.17A RCW.

(a) If a candidate or candidate's own political committee
or campaign or authorized committee receives a loan from a
commercial lending institution, the loan is exempt from the
contribution limits of RCW 42.17A.405 and WAC 390-16-
310 only if all the following criteria are met:

(i) The loan is not guaranteed by any other person;

(i1) The loan is made in the regular course of business;
and,

(iii) The loan is made on the same terms ordinarily avail-
able to the public.

(b) A commercial loan to a candidate's own committee or
campaign or authorized committee is presumed to be guaran-
teed by the candidate. The presumption is rebuttable by clear,
cogent and convincing evidence.

(3) The amount of campaign contributions which may be
used to repay a loan made by the candidate to the candidate's
own political committee or campaign, or to repay a commer-
cial loan to a candidate's own political committee or cam-
paign where the candidate is the borrower or guarantor, is
limited to the loan repayment limit in RCW 42.17A.445(3) as
adjusted by WAC 390-05-400. For purposes of the loan
repayment limit, these loans are aggregated for each primary,
general, special or recall election and must be designated
accordingly by the candidate at the time the loan is made.

(4) If a candidate makes documented out-of-pocket cam-
paign expenditures on behalf of ((his-erher)) their campaign
expecting repayment (not intending to make an in-kind con-
tribution), the campaign committee must repay the candidate
within ((24)) twenty-one days of the expenditure or the can-
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didate will be deemed to have made a loan to his or her cam-
paign committee which must qualify for repayment under
subsections (1) and (2) in order for the candidate to be repaid.
Undocumented out-of-pocket campaign expenditures by the
candidate are in-kind contributions not eligible for repay-
ment.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-230 Surplus campaign funds—Use in
future. (1) If ((at-any-time-in-the-future-or)) after the last day
of the election cycle for candidates as defined in RCW
42.17A.005((€A)) any contribution is received or an expendi-
ture is made from surplus funds for any purpose which would
qualify the recipient or person who made the expenditure as a
candidate or political committee, it will be presumed the
recipient or person who made the expenditure of such funds
has initiated a new candidacy or committee. Surplus funds
may only be expended for a new candidacy if the candidate is
seeking the same office sought at his or her last election.
Within fourteen days of the day such contribution is received
or expenditure is made, such candidate or political committee
shall file (a) a final report for the previous campaign as pro-
vided in RCW 42.17A.235 and 42.17A.240; and (b) a state-
ment of organization and initial report for the new campaign
as provided by RCW 42.17A.205, 42.17A.235 and 42.17A.-
240. The surplus funds may be carried forward to the new
campaign, reported as one sum and listed as a contribution
identified as "funds from previous campaign." All augmenta-
tions to and all expenditures made from the retained surplus
funds after the last day of the election cycle shall be reported
in detail as to source, recipient, purpose, amount and date of
each transaction.

(2) For candidates as defined in RCW 42.17A.005(((7)),
if at any time after the last day of the election cycle, any con-
tribution is received or expenditure is made from such sur-
plus funds for any purpose which would qualify the recipient
or person who made the expenditure as a candidate or autho-
rized committee, it will be presumed the recipient or person
who made the expenditure of such funds has initiated a new
candidacy or committee. Surplus funds may only be
expended for a new candidacy if the candidate is seeking the
same office sought at his or her last election. Within fourteen
days of the day such contribution is received or expenditure
is made, such candidate or authorized committee shall file (a)
a final report for the previous campaign as provided in RCW
42.17A.235 and 42.17A.240; and (b) a statement of organiza-
tion and initial report for the new campaign as provided by
RCW 42.17A.205, 42.17A.235 and 42.17A.240. The surplus
funds as of the last day of the election cycle may be carried
forward to the new campaign, reported as one sum and listed
as a contribution identified as "funds from previous cam-
paign." "Funds from previous campaign" carried forward by
a candidate to his or her new campaign are not subject to con-
tribution limits set forth in RCW 42.17A.405.

(3) A political committee formed to support or oppose a
particular ballot proposition or particular candidates which
retains surplus funds to use in support or opposition of other
candidates or of other ballot propositions has become a con-
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tinuing political committee and must thereafter register and
report in accordance with chapter 42.17A RCW.

AMENDATORY SECTION (Amending WSR 17-01-160,
filed 12/21/16, effective 1/21/17)

WAC 390-16-236 Surplus funds accounts—Disclo-
sure. (1) Registering a surplus funds account.

(a) Any person who opens an account into which surplus
funds will be deposited shall register the account by filing
PDC Form C-1, Candidate Registration with the ((pablie-dis-
elosure)) commission. The committee name on the C-1 will
be the name used by the campaign committee that raised the
surplus funds followed by the designation, "surplus funds
account." The C-1 must identify by name the treasurer of the
account and the bank or depository where the account is held.

(b) The C-1 must be filed within two weeks after the date
the account is opened.

(2) Depositing surplus funds.

(a) After a surplus funds account is established, a candi-
date may deposit into the account all surplus funds from sub-
sequent campaigns.

(b) Only surplus funds may be deposited in a surplus
funds account.

(c) A candidate who deposits surplus funds into a surplus
funds account discloses an expenditure of campaign funds
with the description "transfer to surplus funds account," the
amount transferred, and the date the transfer occurred.

(3) ((Piselosing)) Reporting surplus funds expendi-
tures.

(a) The treasurer shall file with the commission a report
on the tenth day of each month detailing expenditures made
in the preceding calendar month. This report need only be
filed if the total expenditures made since the last such report
exceeded two hundred dollars. The report shall be on PDC
Form C-4, Campaign Summary Receipt & Expenditures.

(b) The treasurer shall file reports as required by (a) of
this subsection until the account is closed, at which time a
final report shall be filed.

(c) All reports filed disclosing expenditures from the sur-
plus funds account shall be certified as correct by the trea-
surer.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-238 Personal use of contributions—
Standard. (1) Except as specifically allowed by chapter
42.17A RCW, any expenditure of a candidate's campaign
funds that is not directly related to the candidate's election
campaign is a personal use of campaign funds prohibited
under RCW 42.17A.445.

(2) An expenditure of a candidate's campaign funds shall
be considered personal use if it fulfills or pays for any com-
mitment, obligation or expense that would exist irrespective
of the candidate's election campaign.

(3) If an activity or expenditure is both personal and
campaign-related, the campaign may pay no more than the
fair market value of its share of the activity or expenditure.
For example, if a candidate uses a personal vehicle for cam-
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paign purposes, the campaign may reimburse the candidate
for:

(a) The prorated share of documented gasoline, mainte-
nance and insurance costs directly related to the campaign's
usage of the vehicle; or

(b) The standard mileage rate established by the Internal
Revenue Service for those documented miles directly related
to the campaign's usage.

(4) Examples of expenditures presumed to be for per-
sonal use include, but are not limited to:

(a) Mortgage, rent, utility, telephone, or maintenance
expenses for personal living accommodations;

(b) Clothing purchases and maintenance expenses not
related to the campaign;

(c) Automobile expenses not related to the campaign;

(d) Travel expenses not related to the campaign;

(e) Household food items;

(f) Restaurant expenses except for in-person fund-raising
or campaign organizational activities;

(g) Tuition payments not related to the campaign;

(h) Admission to sporting events, concerts, theaters, or
other forms of entertainment unless the event is primarily
related to the candidate's campaign;

(1) ((ceuntry)) Club membership fees, dues and pay-
ments;

(j) Health club or recreational facility membership fees,
dues and payments;

(k) Social, civic, fraternal, or professional membership
dues, fees and payments unless the expenditure occurs during
an election year and membership is required to gain access to
the organization's mailing list for campaign purposes or other
facilities for the candidate's campaign;

(1) Home or business internet service provider costs;

(m) Home or business newspaper and periodical sub-
scriptions;

(n) Greeting cards to persons who would customarily
receive such cards (e.g., family, friends and business associ-
ates).

AMENDATORY SECTION (Amending WSR 17-03-028,
filed 1/6/17, effective 2/6/17)

WAC 390-16-240 Earmarked contributions—Defini-
tion and use. (1) Earmarked contributions, as that term is
used in RCW 42.17A.270 and 42.17A.460, means any contri-
bution given to an intermediary or conduit, either a political
committee, candidate or third party, with a designation,
instruction, or encumbrance, whether direct or indirect,
express or implied, oral or written, which is intended to result
in or which does result in all or any part of the contribution
being made to or for the promotion of a certain candidate,
state official, or ballot proposition.

(2) For purposes of RCW 42.17A.405 and 42.17A.410,
an earmarked contribution is deemed to be for the promotion
of, and attributable to any limit applicable to the candidate,
authorized committee, bona fide political party, caucus of the
state legislature or political committee designated by the
original contributor.

(3) If an earmarked contribution is given to an intermedi-
ary or conduit to be spent on behalf of a candidate and the
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entire amount given is not used for this purpose, the remain-
der of the contribution shall be given to the designated candi-
date unless its use is redesignated by the original contributor.
If the conduit or intermediary exercises any direction or con-
trol over the use of the remainder of the contribution, then the
amount of the remainder shall be considered a contribution
from the original contributor and the conduit or intermediary
to the recipient.

(4) The intermediary or conduit receiving the earmarked
contribution shall notify the candidate or political committee
for whose use or benefit the contribution is designated within
two business days after receipt of the contribution.

(5) If an earmarked contribution is refused by the desig-
nated recipient candidate or political committee, the ear-
marked contribution must be returned by the intermediary or
conduit to the original contributor within five business days
of refusal.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-245 Pledges. (1) "Pledge." as that term is
used in the act and these rules. means a promise to make a
future contribution. A pledge shall not be made or redeemed
within twenty-one days of an election specified in RCW
42.17A.420 if the amount of the pledge or redemption
exceeds the maximum amount provided in RCW 42.17A.-
420. However, if payment of a pledge is in the possession of
the recipient twenty-two or more days before the election,
that payment may be deposited into the campaign account
within five business days of receipt in accordance with RCW
42.17A.220.

(2) If a pledge is made in an election campaign subject to
the contribution limits provided in RCW 42.17A.405 and
42.17A.410:

(a) Except as provided in WAC 390-17-302, a pledge
made with respect to the primary election shall not be made
or redeemed after the date of the primary; however, if the
payment of a pledge is made on or before the date of the pri-
mary, that payment may be deposited into the campaign
account within five business days of receipt in accordance
with RCW 42.17A.220; and

(b) A pledge made with respect to the general election
shall not be made or redeemed after the final day of the appli-
cable election cycle; however, if the payment of a pledge is
made on or before the final day of the election cycle, that pay-
ment may be deposited into the campaign account within five
business days of receipt in accordance with RCW 42.17A.-
220.

(3) During the time limit specified in RCW 42.17A.560,
a state official or a person employed by or acting on behalf of
a state official shall not solicit or accept a pledge or the
redemption of a pledge for any purpose specified in RCW
42.17A.560.

AMENDATORY SECTION (Amending WSR 06-11-132,
filed 5/23/06, effective 6/23/06)

WAC 390-16-307 Contributions by controlled enti-
ties. (1) Corporations. Two or more entities are treated as a
single entity if one of the two or more entities is a subsidiary,
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branch or department of a corporation that is participating in
an election campaign or making contributions.

(2) A corporation is participating in an election cam-
paign if it:

(a) Makes either a monetary or an in-kind contribution to
a candidate;

(b) Makes an independent expenditure or electioneering
communication;

(c) Endorses a candidate prior to contributions being
made by a subsidiary, branch or department of the corpora-
tion with respect to a candidate or that candidate's opponent;

(d) Makes a recommendation regarding whether a candi-
date should be supported or opposed prior to a contribution
being made by a subsidiary, branch or department of the cor-
poration; or

(e) Directly or indirectly collaborates or consults with its
subsidiary, branch or department on matters relating to the
support of or opposition to a candidate, including the amount
of a contribution, when a contribution should be given, or
what assistance, services or independent expenditures, or
electioneering communications, if any, will be made or
should be made in support of or opposition to a candidate.

(3) Trade associations, labor unions, collective bar-
gaining organizations. Two or more entities are treated as a
single entity if one of the two or more entities is a local unit
or branch of a trade association, labor union or collective bar-
gaining association that is participating in an election cam-
paign or making contributions.

(4) A trade association, labor union or collective bar-
gaining organization is participating in an election campaign
if it:

(a) Makes either a monetary or in-kind contribution to a
candidate;

(b) Makes an independent expenditure or electioneering
communication;

(c) Endorses a candidate prior to contributions being
made by a local unit or branch of the association, union or
organization with respect to a candidate or that candidate's
opponent;

(d) Makes a recommendation regarding whether a candi-
date should be supported or opposed prior to a contribution
being made by a local unit or branch of the association, union
or organization; or

(e) Directly or indirectly collaborates or consults with its
local unit or branch on matters relating to the support of or
opposition to a candidate, including the amount of a contribu-
tion, when a contribution should be given, or what assistance,
services or independent expenditures, or electioneering com-
munications, if any, will be made or should be made in sup-
port of or opposition to a candidate.

AMENDATORY SECTION (Amending WSR 02-03-018,
filed 1/4/02, effective 2/4/02)

WAC 390-16-308 Identification of source of contri-
bution. Any person who makes a contribution shall inform
the candidate or treasurer, at the time the contribution is
made, of the true and actual source of funds from which the
contribution is made. To identify the source of a contribution
received by check or other written instrument in the absence
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of other information, a candidate or treasurer shall apply the
following:

Provided, that in cases where the source of the contribu-
tion is known and differs from the guidelines set forth below,
the known source of the contribution shall be reported;

Provided further, that contributions made through an
intermediary or conduit or transmitted by an intermediary
shall identify the true and actual source of the funds.

(1) A contribution drawn upon a single account shall be
attributed to the account holder as identified by the name
printed on the face of the check or negotiable instrument.

(2) A contribution drawn upon a joint account shall be
attributed in equal proportion to each of the account holders
as identified by the names printed on the face of the check or
negotiable instrument unless the candidate or treasurer is
notified in writing that the contribution should be allocated in
different proportions.

(3) A contribution made by a sole proprietor or drawn
upon the account of a business which is a sole proprietorship
shall be attributed to the owner of the business entity.

(4) A contribution drawn upon the account of a partner-
ship shall be attributed to the partnership as a separate entity
except that((s)) any check drawn upon the partnership
account but which is to be paid from the capital account of
one or more individual partners shall identify at the time of
transmittal to the candidate or treasurer the name(s) of the
contributing partner(s) and shall be attributed to the contrib-
uting partner(s).

(5) A contribution drawn upon the account of a corpora-
tion, union, association or other organization shall be
attributed to the corporation, union, association or other orga-
nization as a separate entity unless that entity is affiliated
with another entity pursuant to WAC 390-16-309 in which
case a contribution from one of those entities is attributed to
both entities.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-309 Identification of affiliated entities.
(1) Two or more entities are treated as a single person and
share one contribution limit under RCW 42.17A.405 and
42.17A.410 if one of the entities is:

(a) A corporation and the other is a subsidiary, branch or
division of the corporation;

(b) A national or international labor union, or state body
of such national or international labor union, and the other is
a local union or other subordinate organization of such
national or international labor union or state body;

(c) A trade association or state body of such trade associ-
ation and the other is a branch or local unit of such trade asso-
ciation;

(d) A national or state collective bargaining organization
and the other is a branch or local unit of such national or state
collective bargaining organization;

(e) A national or international federation of labor unions,
or a state federation of labor unions, and the other is a local
body of such federation;

(f) A membership organization and the other is a local
unit or branch of such membership organization;
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(g) Any entity referenced in (a) through (f) above and a
political committee established, financed, maintained or con-
trolled by that entity.

(2) For purposes of RCW 42.17A.405 and 42.17A.410,
two entities shall not be treated as a single entity solely
because one of the entities is a dues paying member of the
other entity.

(3) In addition to ((paragraph(1-abeve)) subsection (1)
of this section, two or more entities shall be treated as one
entity and share a contribution limit under RCW 42.17A.405
and 42.17A.410 if one of the entities is established, financed,
maintained or controlled by the other, as evidenced by any
one or more of the following factors:

(a) Whether one entity owns a controlling interest in the
voting stock or securities of another entity; or

(b) Whether one entity has authority or the ability to
direct or participate, other than through a vote as a member,
in the governance of another entity through provisions of
constitution, bylaws, contract or other formal or informal
procedure or has authority or the ability to hire, appoint,
demote or otherwise control, other than through a vote as a
member, the officers or other decision making employees or
members of another entity; or

(c) Whether (i) one entity has a common or overlapping
membership with another which indicates either a formal or
ongoing relationship between the two organizations or the
creation of a successor entity; and (ii) the entity has an active
or significant role in the formation of the other entity; and
(iii) the entities have similar patterns of contributions or con-
tributors which indicate a formal or ongoing relationship
between the entities; or

(d) Whether one entity provides, causes or arranges,
funds, services or goods in a significant amount or on an
ongoing basis, through direct or indirect means to the other
entity, for less than full consideration. Full consideration
includes the payment of membership dues.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-310 Limitations on contributions. The
limitations on contributions as provided in RCW 42.17A.-
420,42.17A.405, and 42.17A.410 shall be as follows:

(1)(a) The limitation on contributions in RCW 42.17A.-
405 or 42.17A.410 shall not apply to a "candidate" as that
term is defined in RCW 42.17A.005 when the candidate is
contributing to his or her own campaign using his or her own
personal funds as defined in WAC 390-17-305.

(b) The limitation on contributions in RCW 42.17A.420,
42.17A.405, or 42.17A.410 shall apply to contributions to the
candidate from the candidate's spouse, domestic partner or
other immediate family members.

(2) Contributions by ((a-husband-and-wife)) spouses are
considered separate contributions. Contributions by domestic
partners are considered separate contributions.

(3) Emancipated minor children (children under 18 years
of age) may make contributions which do not exceed the lim-
itations on contributions and the contribution is properly
attributed to the emancipated minor child if:

Proposed



WSR 18-16-036

(a) The decision to contribute is made knowingly and
voluntarily by the emancipated minor child;

(b) The funds, goods, or services contributed are owned
or controlled exclusively by the emancipated minor child,
such as income earned by the child, the proceeds of a trust for
which the child is the beneficiary, or a savings account
opened and maintained exclusively in the child's name; and

(c) The contribution is not made from the proceeds of a
gift, the purpose of which was to provide funds to be contrib-
uted, or is not in any other way controlled by another person.

Contributions by emancipated minor children which do
not meet these requirements and contributions by unemanci-
pated minor children shall be considered contributions by the
child's parents. Fifty percent of the contributions will be
attributed to each parent, or in the case of a single custodial
parent, the total amount is attributed to that parent.

(4) Contributions from a business organized as a sole
proprietorship and contributions from the owner of the sole
proprietorship shall be aggregated for purposes of determin-
ing the limitations of contributions under RCW 42.17A.420,
42.17A.405, or 42.17A.410.

(5) The limitations on contributions shall apply sepa-
rately to the contributions made by a partnership, limited lia-
bility partnership and limited liability corporation from the
contributions made by an individual partner or member.
However, contributions made from or charged against the
capital account of an individual partner, or member of a lim-
ited liability partnership or limited liability corporation shall
be aggregated with the partner's or member's individual con-
tributions for purposes of determining the limitations on con-
tributions under RCW 42.17A.420, 42.17A.405, or 42.17A.-
410.

(6) The limitations on contributions in RCW 42.17A.-
420, 42.17A.405, and 42.17A.410 shall apply separately to
the contributions made by an entity (corporation, subsidiary
or branch, national union and local unions, collective bar-
gaining organizations and local units, membership organiza-
tions and local units and other organizations and their local
units) unless the criteria in RCW 42.17A.455 and WAC 390-
16-309 are met.

AMENDATORY SECTION (Amending WSR 17-03-028,
filed 1/6/17, effective 2/6/17)

WAC 390-16-312 Handling contributions of uncer-
tain origin. No contribution shall be deposited by any candi-
date or treasurer who believes, from the face of the contribu-
tion instrument or for any other reason, the contribution was
made in a fictitious name, by one person through an agent,
relative, political committee, or any other person so as to con-
ceal the source of the contribution or to exceed the contribu-
tion limits provided in RCW 42.17A.420, 42.17A.405, or
42.17A.410 or otherwise violate the act. The candidate or
treasurer shall return such contributions within ten days to the
original contributor if his or her identity is known. Otherwise,
the contribution instrument shall be endorsed and made pay-
able to "Washington state treasurer” and the contribution sent

to the ((publie-diselosure)) commission for deposit in the

state's general fund.
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-320 Candidates in small political sub-
divisions—Reporting. (1) According to RCW 42.17A.200
and 42.17A.135(7), a candidate for election in any political
subdivision must report pursuant to chapter 42.17A RCW
and Title 390 WAC if the candidate receives five thousand
dollars or more in contributions or expects to receive five
thousand dollars or more in contributions during an election
cycle.

(2) It is presumed the candidate "expects to receive" five
thousand dollars or more when any one of the following first
occurs:

(a) The candidate or candidate's authorized committee
receives at least five thousand dollars in aggregate contribu-
tions, including contributions from the candidate;

(b) The candidate is seeking the same office last sought,
the candidate's election is in the current calendar year, and his
or her campaign contributions in the previous election for the
same office were five thousand dollars or more in the aggre-
gate;

(¢) The contributions received on or before March 31st
of the election year total one thousand two hundred fifty dol-
lars or more;

(d) The contributions received on or before June 30th of
the election year total two thousand five hundred dollars or
more;

(e) The contributions received on or before September
30th of the election year total three thousand seven hundred
fifty dollars or more; or

(f) The candidate otherwise anticipates that five thou-
sand dollars or more will be received during the election
cycle.

(3) Surplus funds carried over from a candidate's previ-
ous campaign are not contributions to the candidate's new
campaign and do not count toward the five thousand dollar
reporting threshold.

(4) A candidate or candidate's authorized committee that
receives, or expects to receive, five thousand dollars or more
shall:

(a) Within two weeks of the date the reporting obligation
begins under subsection (1) or (2) of this section, file:

(1) A candidate registration, PDC form C-1;

(i1) A personal financial affairs statement, PDC form F1
and, if relevant, the F1 Supplement; and

(iii) Contribution and expenditure reports, PDC forms
C3 and C4 with appropriate attachments and schedules; and

(b) Otherwise comply with the campaign finance report-
ing and other provisions of chapter 42.17A RCW and Title
390 WAC.

NEW SECTION

WAC 390-16-325 Dissolution of committees. (1) Dis-
solution is the process by which a committee officially ceases
doing business, pursuant to RCW 42.17A.225 and 42.17A.-
235. Dissolution does not relieve the candidate, elected offi-
cial, or officers from any obligations to address violations
that occurred before the committee was dissolved.
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(2) To initiate dissolution, the committee must file a
notice of intent to dissolve.

(3) The official form for filing a notice of intent to dis-
solve a committee is designated "D-1." The D-1 must be filed
using the electronic filing system provided by the commis-
sion. The commission is required to post each committee's
notice of intent to dissolve on the commission web site upon
receipt.

(4) On the D-1 form, the candidate or authorized com-
mittee officer must attest to the following:

(a) The committee has concluded its activities in all
respects and has ceased to function and intends to dissolve;

(b) The committee has no outstanding debts or obliga-
tions, will not make any expenditure other than those related
to the dissolution process, and will not engage in any political
activity or any other activity that generates additional report-
ing requirements;

(c) The committee has filed a final report;

(d) No complaint or court action under chapter 42.17A
RCW is pending against the committee and it has not been
informed by the commission of any possible violations or
technical corrections which remain unresolved;

(e) The committee has no outstanding penalties under
chapter 42.17A RCW as assessed by the commission or a
court;

(f) The committee accepts an ongoing obligation to
maintain compliance with these conditions and an affirmative
duty to notify the commission of any noncompliance;

(g) The committee understands that the committee's
bank account may not be closed before the political commit-
tee has dissolved; and

(h) The treasurer is obligated to preserve books of
account, bills, receipts, and all other financial records for five
years, or as otherwise required by chapter 42.17A RCW.

(5) If, sixty days after a committee has filed its D-1, the
committee is in compliance with the above requirements and
has not notified the commission in writing that it revokes its
intent to dissolve, the committee shall be deemed to be dis-
solved.

(6) The executive director will promptly acknowledge
by electronic writing the committee's dissolution. The
acknowledgment of dissolution will be posted on the com-
mission's web site when sent to the committee.

(7) If the committee has not met the requirements for dis-
solution, the executive director will promptly notify the com-
mittee by electronic writing that it is not eligible to dissolve,
and explain the reasons for its ineligibility. The committee
may initiate the process again once it has come into compli-
ance with the requirements.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:
WAC 390-16-038 Definition—Aggregate.

WAC 390-16-313 Independent expenditure—Definition
and application.
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-015 Conduit—Definition. (1) "Con-
duit," as that term is used in ((chapter42+7AREW)) the act
and these rules, is defined as a person, other than an individ-
ual, ((whe)) that receives and spends earmarked contribu-
tions on behalf of a designated candidate, bona fide political
party, caucus of the state legislature or other political com-
mittee.

(2) Pursuant to RCW 42.17A.470, a conduit may not
make or transmit contributions on behalf of another.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-017 Definition—Facilities((—Defini-
tien)). "Facilities," as that term is used ((IREW421FA—-
005(7);)) to define candidate in the act and in these rules
means that which facilitates or makes some campaign activ-
ity possible((;)) including, but not limited to: Use of ((statien-
ary)) stationery, postage, machines and equipment, use of
employees of an entity during working hours, vehicles, office
space, room or building, publications of an entity or client list
of an entity.

AMENDATORY SECTION (Amending WSR 16-10-080,
filed 5/3/16, effective 6/3/16)

WAC 390-17-019 Contribution limits to affiliated
committees. (((H-Tntent-"The public-disclosure-commission
enforees-eampaign-eontributionlimits-and-ether provisionsof

bi btion Limi blish.maintain,
trel-multiple-political-committees:)) This rule sets out which

committees, excluding ballot measure committees, are affili-
ated for the purpose of receiving contributions.

(())) Persons subject to contribution limits who estab-

lish, maintain, or control multiple political committees may
not circumvent those contribution limits through contribu-

tions made to the various committees ((centreHed-by-thatper-
sen)).

((3))) (1) The following committees are affiliated for
purposes of this rule:

(a) The authorized committee of a candidate subject to
contribution limits set out in RCW 42.17A.405 or 42.17A..-
410 and any other political committee established, main-
tained, or controlled primarily by that candidate are affiliated
for the purpose of receiving contributions.

(b) A caucus campaign committee and any other political
committee established, maintained, or controlled primarily
by the same legislative caucus as a whole or the officers of
that caucus are affiliated for the purpose of receiving contri-
butions.

((4)) (2) As used in this rule, the terms "established,
maintained, or controlled" means the ability to direct or par-
ticipate, other than through a vote as a member, in the gover-
nance of another entity through provisions of constitution,
bylaws, contract or other formal or informal procedure.

Proposed
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-030 Sample ballots and slate cards. (1)
Intent. ((Fhe-commissionfindsthat;)) Under certain condi-
tions, expenditures for slate cards and other candidate listings
fall within the scope of RCW 42.17A.405(15) and are, there-
fore, exempt from contribution limits and eligible for pay-
ment with a bona fide political party's exempt funds. Slate
cards and other candidate listings remain reportable under
chapter 42.17A RCW and subject to the political advertising
provisions of the ((law)) act.

The purpose of this exemption from the contribution lim-
its is to allow political parties, political committees, and other

sponsors to tell the general public which candidates they sup-
port. The exemption is not intended as a device to circumvent
the contrlbutlon hmlts and full reportmg requlrements ((by

ef—e&ﬂdida%es))

(2) For purposes of RCW 42.17A.005((F9))) (22) and
42.17A.405(15), "sample ballots" means slate cards, or
other candidate listings, whether written or oral, that satisfy
the qualifying criteria specified in subsection (10) of this sec-
tion.

((3))) Sample ballots constitute political advertising for
a slate or list of candidates and must ((be-propetly-identified))
include sponsor identification and otherwise be in compli-
ance with the provisions of RCW 42.17A.320 through
42.17A.340.

((4)) (3)(a) A bona fide political party may use contri-
butions it receives pursuant to RCW 42.17A.405(15) to pro-
duce and distribute sample ballots.

(b) Expenditures for sample ballots do not count against
a bona fide political party's contribution limit to the candi-
dates listed on the sample ballot. Further, when reporting
sample ballot expenditures, a bona fide political party is not
required to attribute a portion of the expenditure to each of
the candidates listed on the sample ballot, but the names of
the candidates must be reported along with the other informa-
tion required by chapter 42.17A RCW and chapter 390-17
WAC.

((5))) (4) Any person, as defined by RCW 42.17A.005,
who makes an expenditure for sample ballots has made an
expenditure that does not count against that person's contri-
bution limit to the candidates listed.

((66))) (5) An in-state political committee, when disclos-
ing expenditures for sample ballots as part of its C-4 report, is
not required to attribute a portion of the expenditure to the
candidates listed on the sample ballot, but the names of the
candidates and their respective party affiliations must be
reported along with other information required by chapter
42.17A RCW and chapter 390-17 WAC.

(((H)) (6) An out-of-state committee, when disclosing
expenditures for sample ballots on a C-5 report, is not
required to ((aHeeate)) attribute a portion of the expenditure
to the candidates listed on the sample ballot, but must report
that an expenditure for sample ballots was made, the name
and address of the person to whom the expenditure was
made, the full amount of the expenditure, and the name,
office sought and party affiliation of each candidate listed on
the sample ballot. The report is due no later than the 10th day

Proposed
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of the month following the month in which the expenditure
was made.

((68))) (1) If a lobbyist or lobbyist employer makes
expenditures for sample ballots, those expenditures are
required to be reported in detail on the lobbyist's monthly L-
2 report. Itemization of these expenditures must include the
names and respective party affiliations of the candidates
listed on the sample ballot, but no portion of the expenditure
need be ((eHeeated)) attributed to individual candidates listed
on the sample ballot.

((9)) (8) The candidates listed on a sample ballot are
not required to report any portion of the expenditure as an in-
kind contribution to their campaigns.

((H9))) (9) Qualifying criteria for sample ballots, slate
cards and other candidate listings. In order not to count
against a person's contribution limit to the candidates listed
on a sample ballot and, in the case of a bona fide political
party, in order to be eligible for payment with contributions
received pursuant to RCW 42.17A.405(15), a sample ballot
must satisfy all of the criteria in (a) through (d) of this subsec-
tion.

(a) The sample ballot must list the names of at least three
candidates for election to public office in Washington state
and be distributed in a geographical area where voters are eli-
gible to vote for at least three candidates listed. The candidate
listing may include any combination of three or more candi-
dates, whether the candidates are seeking federal, state or
local office in Washington.

(b) The sample ballot must not be distributed through
public political advertising; for example, through broadcast
media, newspapers, magazines, billboards or the like. The
sample ballot may be distributed through direct mail, tele-
phone, electronic mail, web sites, electronic bulletin boards,
electronic billboards or personal delivery by volunteers.

(c) The content of a sample ballot is limited to:

e The identification of each candidate (pictures may be
used);

*  The office or position currently held;

*  The office sought;

*  Party affiliation; and

* Information about voting hours and locations.

Therefore, the sample ballot must exclude any addi-
tional biographical data on candidates and their positions on
issues as well as statements about the sponsor's philosophy,
goals or accomplishments. The list must also exclude any
statements, check marks or other indications showing support
of or opposition to ballot propositions.

(d) The sample ballot is a stand-alone political advertise-
ment. It must not be a portion of a more comprehensive mes-
sage or combined in the same mailing or packet with any
other information, including get-out-the-vote material, candi-
date brochures, or statements about the sponsor's philosophy,
goals or accomphshments ((Gﬂ—Web%ttes—e}eetfeﬂiebﬁl-}e%m
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-060 Exempt contributions and activi-
ties—Definitions, reporting. (1)(a) "Exempt contributions"
are contributions made to a political committee which are
earmarked for exempt activities as described in RCW
42.17A.405. Such contributions are required to be reported
under RCW 42.17A.240, are subject to the restrictions in
RCW 42.17A.420, but are not subject to the contribution lim-
its in RCW 42.17A.405. Any written solicitation for exempt
contributions must be so designated. Suggested designations
are "not for individual candidates" or "for exempt activities."

(b) Contributions made to a caucus political committee,
to a candidate or candidate's authorized committee which are
earmarked for voter registration, absentee ballot information,
get-out-the-vote campaigns, or sample ballots are presumed
to be for the purpose of promoting individual candidates and
therefore not exempt contributions and are subject to the con-
tribution limits in RCW 42.17A.405.

(c¢) Contributions made to a caucus political committee,
to a candidate or candidate's authorized committee which are
earmarked for internal organization expenditures or fund-
raising are presumed to be with direct association with indi-
vidual candidates and therefore not exempt contributions and
are subject to the contribution limits in RCW 42.17A.405.

(2) "Exempt contributions account" is the separate bank
account into which only exempt contributions are deposited
and out of which only expenditures for exempt activities shall
be made.

(3) "Exempt activities" are those activities referenced in
RCW 42.17A.405 as further clarified by subsections (4), (5),
and (6) of this section. Only exempt activities are eligible for
payment with exempt contributions.

(4)(a) Activities referenced in RCW 42.17A.405 (15)(a)
that do not promote, or constitute political advertising for,
one or more clearly identified candidates qualify as exempt
activities. For example, get-out-the-vote telephone bank
activity that only encourages persons called to "vote republi-
can" or "vote democratic" in the upcoming election may be
paid for with exempt contributions regardless of the number
of candidates who are benefited by this message. Expendi-
tures or contributions for electioneering communications
made in cooperation, consultation, concert or collaboration
with, or at the request or suggestion of a candidate, the candi-
date's authorized committee or agent do not qualify as
exempt activities, under WAC 390-05-210.

(b) Except as permitted under WAC 390-17-030, Sample
ballots and slate cards, activities referenced in RCW 42.17A.-
405 (15)(a) that promote or constitute political advertising for
one or more clearly identified candidates do not qualify as
exempt activities.

(c) A candidate is deemed to be clearly identified if the
name of the candidate is used, a photograph or likeness of the
candidate appears, or the identity of the candidate is apparent
by unambiguous reference.

(5)(a) "Internal organization expenditures" referenced in
RCW 42.17A.405 (15)(b) are expenditures for organization
purposes, including legal and accounting services, rental and
purchase of equipment and office space, utilities and tele-
phones, postage and printing of newsletters for the organiza-
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tion's members or contributors or staff when engaged in orga-
nizational activities such as those previously listed, all with-
out direct association with individual candidates.

(b) "Fund-raising expenditures" referenced in RCW
42.17A.405 (15)(b) are expenditures for fund-raising pur-
poses, including facilities for fund-raisers, consumables fur-
nished at the event and the cost of holding social events and
party conventions, all without direct association with individ-
ual candidates.

(c) If expenditures made pursuant to (a) and (b) of this
subsection are made in direct association with individual can-
didates, they shall not be paid with exempt contributions.

(6) For purposes of RCW 42.17A.405 and this section,
activities that oppose one or more clearly identified candi-
dates are presumed to promote the opponent(s) of the candi-
date(s) opposed.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-070 Trade association—Definition.
"Trade association," as that term is used in RCW 42.17A.455
and in these rules, means a membership organization of per-
sons engaging in a similar or related line of commerce, orga-
nized to promote and improve business conditions in that line
of commerce and not to engage in a regular business of a kind
ordinarily carried on for profit, and for which no part of net
earnings inures to the benefit of any member.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-071 Collective bargaining associa-
tion—Definition. "Collective bargaining association" and
"collective bargaining organization" as those terms are used
in RCW 42.17A.455 and in these rules means any organiza-
tion which negotiates, on behalf of labor or management,
with respect to wages, hours or conditions of employment.

AMENDATORY SECTION (Amending WSR 13-12-016,
filed 5/24/13, effective 6/24/13)

WAC 390-17-100 Contribution withholding authori-
zations for payroll deductions. (1) Each employer or other
person who withholds or otherwise diverts a portion of wages
or salary of a Washington resident or a nonresident whose
primary place of work is in the state of Washington shall have
on file the individual's written authorization before withhold-
ing or diverting the individual's wages or salary for:

(a) The purpose of making one or more contributions to
any political committee required to report pursuant to RCW
42.17A.205, 42.17A.215, 42.17A.225, 42.17A.235 or
42.17A.240; or

(b) Use, specifically designated by the contributing
employee, for political contributions to candidates for state or
local office.

(2) Forms used for payroll deduction may either conform
to the suggested format below or be in a different format
including an electronic format if it provides the following
information:

Proposed
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(a) The name of the individual authorizing the withhold-
ing or diversion;

(b) The name of the individual's employer;

(c) The name of each political committee or candidate
for which contributions are to be withheld;

(d) If more than one political committee or candidate is
specified, the total dollar amount per pay period (or per week,
month or year) to be withheld for each committee or candi-
date;

(e) A statement specifying that the authorization may be
revoked at any time and such revocation shall be in writing;

(f) A statement that reads: "No employer or labor organi-
zation may discriminate against an officer or employee in the
terms or conditions of employment for (i) the failure to con-
tribute to, (ii) the failure in any way to support or oppose, or
(iii) in any way supporting or opposing a candidate, ballot
proposition, political party, or political committee"; or a
statement that informs the employee of the prohibition
against employer and labor organization discrimination
described in RCW 42.17A.495;
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(g) The individual's signature or other reliable and secure
verification that the individual is authorizing the withholding
or diversion; and

(h) The date on which the form was completed.

(3) Forms used for payroll deduction may have informa-
tion in addition to that listed in subsection (2) of this section.
A form that satisfies subsection (2) of this section constitutes
the written authorization of the individual authorizing the
withholding or diversion.

(4) Employers and other persons who withhold or divert
wages or salaries must:

(a) Maintain the completed forms, with the individual's
signature or verification, for as long as the withholding or
diversion continues;

(b) Keep the forms and other documents described in
RCW 42.17A.495(4) open for public inspection for three
years after the last disbursement of wages or salaries; and

(c) Provide the forms and other documents described in
RCW 42.17A.495(4) to the commission upon request.

Political Contribution Withholding Authorization

No employer or other person may withhold a portion of a Washington State resident's earnings (or that of a nonresident
whose primary place of work is in Washington) in order to make contributions to a political committee that must report
to the Public Disclosure Commission or to a candidate for state or local office without written permission from that indi-
vidual. Completion of this form entitles the entity specified to make such a withholding. This authorization form remains

in effect until revoked in writing by the employee.

L

First Name Middle Initial

from my earnings in order to make political contributions to

Last Name
to withhold $

authorize
Name of Employer or Other Person
per/pay period/week/month/year/
Amount Circle One
Name of

political committee(s) and/or candidate(s) to receive deductions

If more than one recipient is indicated, each is to receive the following portion of the

deduction made:

Signature:

Date:

According to state law, no employer or labor organization may discriminate against an officer or employee in the terms or con-
ditions of employment for (a) the failure to contribute to, (b) the failure in any way to support or oppose, or (c) in any way sup-
porting or opposing a candidate, ballot proposition, political party, or political committee.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-105 Payroll deductions for small con-
tributors of twenty-five dollars or less. (1) To comply with
RCW 42.17A.495(4), each person or entity who withholds
contributions of individuals shall, in lieu of disclosing the
names and signatures, substitute unique numerical identifiers
for persons making contributions in the amount of twenty-
five dollars or less during a calendar or fiscal year on the
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signed withholding authorization form or on other documents
(such as payroll deductions) subject to RCW 42.17A.495(4).

(2) Contribution withholding authorization forms or pay-
roll deduction documentation of contributors whose annual
aggregate contribution is twenty-five dollars or less during
any calendar or fiscal year are not required by the commis-
sion to be made available for public inspection or copying
when such records display the names, signatures, home
addresses, Social Security numbers, or other information
capable of personally identifying those contributors ((whese
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during-any-ecalendar-orfisealyear)).

(3) The names, signatures, home addresses, Social Secu-
rity numbers or other information capable of personally iden-
tifying contributors whose annual aggregate contribution to a
person or entity is twenty-five dollars or less during any cal-
endar or fiscal year shall not be provided by the ((cemmission

] bl i Hablef blie .
i#ag)) PDC.

(4) Each person or entity who withholds contributions
under RCW 42.17A.495 shall, upon request, deliver to the
((eemmission)) PDC documents of books and accounts
described in RCW 42.17A.495(4).

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-110 Employee notification of payroll
deduction withholding provisions. (1)(a) By June 30, 2003,
and at least annually by June 30 thereafter, employees from
whom funds are being withheld for contributions to a candi-
date or political committee under RCW 42.17A.495 shall be
notified, in writing, of the nondiscriminatory provisions of
RCW 42.17A.495(2). Employee notification shall include the
following language:

"No employer or labor organization may discriminate
against an officer or employee in the terms or conditions of
employment for:

(1) The failure to contribute to;

(i1) The failure in any way to support or oppose; or

(iii) In any way supporting or opposing a candidate, bal-
lot proposition, political party, or political committee."

(b) The written notification shall be provided by the
employer or labor organization. The employer or labor orga-
nization may agree on which entity shall send the notifica-
tion.

(2)(a) Pursuant to RCW 42.17A.495(3), ((byJune36;
2003;-and)) at least annually by June 30th ((thereafter)), each
employer or other person or entity responsible for the dis-
bursement of funds in payment of wages or salaries shall
ensure written notification is directly provided to the employ-
ees from whom funds are being withheld for contributions to
a candidate or political committee stating that the employee
authorization for withholding of wages or salary for such
contributions may be revoked at any time. The employer or
other person or entity responsible for the disbursement of
funds in payment of wages or salaries and the candidate,
political committee, or sponsor of the political committee
may agree on which of them shall send the notification.

(b) The written notification shall identify where an
employee can submit the revocation, which shall be either:

(i) The name and address of employer's contact; or

(i) The name and address of the person or entity respon-
sible for the disbursement of funds in payment of wages or
salaries.

(¢) The employee withholding authorization is revoked
as of:

(1) The date specified in the revocation; or

(i1) If no date is specified, as of the date the written noti-
fication is received by the employer or other person or entity
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responsible for the disbursement of funds in payment of
wages or salaries pursuant to RCW 42.17A.495.

(3) "Written notification" means notice provided by
mail, email, newsletter, payroll insert or other similar direct
communication in writing that is addressed to the employee.
Posting information on web sites, bulletin boards and other
passive communication vehicles shall not constitute notifica-
tion under RCW 42.17A.495. If the written notification
appears in a newsletter or similar publication, the notice shall
be prominently displayed or announced on the first page of
the written communication.

(4) Each employer or other person who provides notice
pursuant to subsection (1) or (2) of this section shall maintain
a copy of the annual notification and a listing of employees
notified for a period of no less than five years.

AMENDATORY SECTION (Amending WSR 02-23-001,
filed 11/6/02, effective 12/7/02)

WAC 390-17-200 Major political party organiza-
tions. (1) With respect to a major political party, each of the
following is considered a separate organization for purposes
of making and receiving contributions: Governing body of
the state organization, county central committee, and legisla-
tive district committee.

(2) Each major political party is restricted to one state
central committee, one county central committee per county,
and one legislative district committee per legislative district
for making and receiving contributions.

(3) Each major political party shall designate each
county central committee and each legislative district com-
mittee and shall notify the commission in writing of the
names, addresses, telephone numbers, and email addresses of
each committee officer within two weeks following the des-
ignation.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-302 Contributions after the primary
election. (1) Pursuant to RCW 42.17A.405 and 42.17A.410,
the date of the primary is the last day for making primary-
related contributions unless a candidate subject to contribu-
tion limits loses in the primary, that candidate's authorized
committee has insufficient funds to pay debts outstanding as
of the date of the primary, and the contributions are used to
satisfy this outstanding debt.

(2) For purposes of the contribution limit in RCW
42.17A.405 and 42.17A.410, any contribution made up to
thirty days after the primary election pursuant to RCW
42.17A.405 and 42.17A.410 is aggregated with contributions
made on or before the date of the primary from the same con-
tributor and any person with whom that contributor shares a
limit under RCW 42.17A.455 and WAC 390-16-309.

(3) The day following the primary election is considered
the first day of the thirty-day period during which contribu-
tions may be made to candidates subject to contribution lim-
its who lose in the primary election and who have outstanding
primary debts.

Proposed
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(4) For purposes of RCW 42.17A.405 and 42.17A.410,
"outstanding primary debts," "outstanding debts" and "debts
outstanding" all mean:

(a) Unpaid primary-election-related debts incurred on or
before the date of the primary by the authorized committee of
a candidate who lost the primary election for an office subject
to contribution limits; and

(b) Reasonable costs associated with activities of the los-
ing candidate's authorized committee necessary to retire the
((primary-related)) primary-election-related debts it incurred
on or before the date of the primary. Examples of such rea-
sonable costs include:

(i) Necessary administrative expenses (office space
rental, staff wages, taxes, supplies, telephone and computer
costs, postage, and the like) for activities actually and directly
related to retiring the committee's debt; and

(i) Necessary expenses actually and directly related to
the fund-raising activities undertaken to retire the debt, as
long as all persons solicited for contributions are notified that
the contributions are subject to that contributor's primary
election limit for that losing candidate.

(5) Nothing in this section is to be construed as authoriz-
ing contributors to make, or candidates subject to contribu-
tion limits who lose the primary to receive, contributions that
are used for a purpose not specifically authorized by RCW
42.17A.405 or 42.17A.410, including use for some future
election or as surplus funds.

(6) All contributions received in excess of the sum
needed to satisfy outstanding primary debts shall be returned
to the original contributors in an amount not to exceed the
amount contributed in accordance with the first in, first out
accounting principle wherein the most recent contribution
received is the first to be returned until all excess funds are
returned to contributors.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-303 Superior court candidates—Eligi-
bility to receive contributions. (1) Candidates for judicial
office are subject to the contribution limits in RCW
42.17A.410 and the timing restriction on contributions of a
candidate's personal funds in RCW 42.17A.420. Pursuant to
Article 4, Section 29, Amendment 41 of the state Constitu-
tion and RCW 42.17A.410, candidates for the office of judge
of the superior court may only receive contributions for each
election in which the candidate is on the ballot or appears as
a write-in candidate.

(2) For purposes of RCW 42.17A.410:

(a) Only superior court candidates who appear on the pri-
mary election ballot or as write-in candidates in the primary
election may receive contributions with respect to that pri-
mary; and

(b) Only superior court candidates who appear on the
general election ballot or as write-in candidates in the general
election may receive contributions with respect to that gen-
eral election.

(3)(a) A superior court candidate who is issued a certifi-
cate of election before the primary election and whose name
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does not appear on either the primary or general election bal-
lot may receive contributions pursuant to RCW 42.17A.410:

(1) Through the last day for withdrawal of declarations of
candidacy pursuant to RCW 29A.24.131; or

(i1) If there is a reopening of filing for the position and no
other candidate files, the last day for reopening of filing pur-
suant to RCW 29A.24.171 and 29A.24.181.

(b) Contributions remaining in the account of such a
superior court candidate who is issued a certificate of election
must be returned to contributors within two weeks of certifi-
cation. Primary-election-related contributions are to be
returned using the first-in, first-out accounting method. Any
contributions received with respect to the general election
must be returned in full to contributors.

(4) A superior court candidate who is issued a certificate
of election after the primary election and whose name does
not appear on the general election ballot may receive contri-
butions pursuant to RCW 42.17A.410. However, contribu-
tions received with respect to the general election must be
returned in full to contributors within two weeks of certifica-
tion.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-305 Personal funds of a candidate. (1)
The personal funds of a candidate include:

(a) Assets which the candidate has legal access to or con-
trol over, and which he or she has legal title to or an equitable
interest in, at the time of candidacy;

(b) Income from employment;

(c) Dividends and proceeds from stocks and other invest-
ments;

(d) Income from trusts, if established before candidacy;

(e) Income from trusts established from bequests, even if
established after candidacy;

(f) Personal gifts, if customarily received; and

(g) Proceeds from lotteries and similar games of chance.

(2) A candidate may also use, as personal funds, his or
her portion of assets owned jointly with a spouse or domestic
partner. If the candidate's financial interest is not specified,
then the candidate's share is deemed to be half the value of
the asset.

(3) If any person gives or loans the candidate funds in
connection with ((kis-erher)) their campaign, the funds are
not considered personal funds of the candidate. Such funds
are considered a contribution under chapter 42.17A RCW
unless the loan meets the exemption provided in RCW
42.17A.465(3).

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-310 Definition—Doing business in
Washington. A corporation or business entity is "doing busi-
ness in Washington state" for purposes of RCW 42.17A.405
if it conducts continuous or substantial activities in Washing-
ton state of such character as to give rise to a legal obligation.

In determining whether a corporation or business entity
is doing business in Washington state, the commission will
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take into consideration the following nonexclusive list of
indicators:

* Purposefully availing itself of the privilege of conduct-
ing business in the state by invoking both benefits and protec-
tions of state law.

* Appointing an agent for service of process in Washing-
ton state.

* Registering as a corporation in Washington.

* Operating business locations in Washington.

* Hiring employees to work in Washington.

* Purchasing or selling goods or services in Washington.

* Operating an interactive internet web site for the pur-
pose of conducting business.

AMENDATORY SECTION (Amending WSR 16-04-081,
filed 1/29/16, effective 2/29/16)

WAC 390-17-400 Time limit to solicit or accept con-
tributions. The purpose of this rule is to clarify and imple-
ment the restriction period set forth in RCW 42.17A.560.

(1) "Campaign debt," as used in RCW 42.17A.560 and
((his)) these rules, means any debt incurred by a candidate
seeking election to a Washington state nonfederal public
office, including campaigns for state, county, city, town,
school district, special district or other state political subdivi-
sion elective office.

(2) "Known candidates" means individuals who are, or
who become, candidates for state or local office during a leg-
islative session freeze period.

(3) "Legislative session freeze period" means the period
of time in RCW 42.17A.560 within which contributions shall
not be solicited or accepted by a state official or a person
employed by or acting on behalf of a state official.

(a) The freeze period begins at 12:01 a.m. on the thirticth
day before the start of the regular legislative session and ends
at 11:59 p.m. on the day of adjournment of the regular legis-
lative session.

(b) If a special session is held immediately following the
end of the regular legislative session, the freeze period ends
at 11:59 p.m. on the day the special session adjourns.

(c) If a special session is held other than within thirty
days before a regular legislative session, the freeze period
begins at 12:01 a.m. on the first day of the special session and
ends at 11:59 p.m. on the final day of the special session.

(4) A successful candidate for state office who does not
already hold a state office is not required to comply with
RCW 42.17A.560 until sworn into office.

(5) A state official must comply with RCW 42.17A.560
until he or she no longer holds state office.

(6) Activities allowed during a freeze period. During a
legislative session freeze period, the activities in which state
officials may engage include, but are not limited to:

(a) Soliciting or accepting contributions to assist ((his-er
her)) their own campaign for federal office;

(b) Accepting gifts or other items permitted under chap-
ter 42.52 RCW, so long as the gift or other item is not

. A contribution to an incumbent state official or
known candidate,

. A contribution to a public office fund,
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. Used to pay a nonreimbursed public office
related expense, or

. Used to retire a campaign debt;

(c) Attending and speaking at a fund-raising event held
by or on behalf of a bona fide political party, so long as the
contributions raised are not earmarked or otherwise desig-
nated for any incumbent state official or known candidate;

(d) Attending a fund-raiser held by a candidate who is
not subject to RCW 42.17A.560, provided the state official
does not solicit or accept any contributions in connection
with the fund-raiser.

(1) The state official's planned attendance may be
included in publicity for the fund-raiser.

(i1) The state official may receive complimentary admis-
sion from the candidate so long as the official attends to show
support for the candidate and the attendance does not assist
the official's own campaign.

(e) Transferring their own personal funds, as defined in
WAC 390-17-305, or their own surplus funds, as defined in
RCW 42.17A.005, to their own campaign account, so long as
the funds are properly reported;

(f) Soliciting or accepting contributions on behalf of a
nonprofit charity; or

(g) Soliciting or accepting contributions on behalf of any
political committee, including a caucus political committee, a
bona fide political party or a ballot measure committee, so
long as the political committee does not spend the contribu-
tions for the benefit of incumbent state officials or known
candidates.

(7) Activities not allowed during a freeze period. During
a legislative session freeze period, a state official, or a person
employed by or acting on behalf of a state official, may not
solicit or accept contributions that:

(a) Go to an incumbent state official or known candidate;

(b) Go to a public office fund,;

(c) Are used to pay a nonreimbursed public office related
expense;

(d) Are used to retire a campaign debt;

(e) Go to a caucus political committee if the committee
spends the contributions for the benefit of incumbent state
officials or known candidates; or

(f) Go to a bona fide political party or a political commit-
tee if the political party or committee spends the contribu-
tions for the benefit of incumbent state officials or known
candidates.

(8) "Person employed by or acting on behalf of a state
official" includes a caucus political committee or any politi-
cal committee financed or controlled by a legislative caucus
as a whole or by one or more officers of a caucus political
committee.

(a) During a legislative session freeze period, a person
employed by or acting on behalf of a state official may not
solicit or accept contributions for any of the purposes speci-
fied in subsection (7) of this section.

(b) During a legislative session freeze period, a caucus
political committee may solicit or accept contributions from
caucus members if the members make the contributions with
their own personal funds, as defined in WAC 390-17-305, or
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with their own surplus funds, as defined in RCW 42.17A.-
005.

(¢) During a legislative session freeze period, a caucus
political committee may not solicit or accept contributions
for any of the purposes specified in subsection (7) of this rule.

(9) Bona fide political parties. During a legislative ses-
sion freeze period, a bona fide political party may not solicit
or accept contributions that are

. Used for a public office fund,

. Used for a state official's nonreimbursed public
office related expenses,

. Used for retiring a state official's campaign debt,
or

. Earmarked contributions to specific incumbent
state officials or known candidates.

However, a bona fide political party may solicit or accept
contributions for its own fund-raising purposes.

(10) Segregating session freeze funds. During a legisla-
tive session freeze period, if a state official, a caucus political
committee, or another person employed by or acting on
behalf of a state official solicits or accepts contributions to

. A caucus political committee,
. A bona fide political party, or

. Any political committee that supports or
opposes state or local office candidates, the con-
tributions are presumed to violate RCW
42.17A.560, unless the contributions are depos-
ited into a separate bank account and not spent
for the benefit of incumbent state officials or
known candidates.

((»+  Depeostted-into-aseparate-bank-aceount-and

s Netspentforthe benefitofinecumbent state-offi-
etals-erknown-candidates:))

However, nothing in this subsection authorizes a state
official, a caucus political committee or any person employed
by or acting on behalf of a state official to take any of the
actions prohibited by subsection (7) or (8)(c) of this section.

(11) Session freeze solicitations. If a person is solicited
for a contribution during the legislative session freeze period

Eiffl outie 2“?5]5.5 : ) 26

by a state official, a caucus political committee, or another
person employed by or acting on behalf of a state official; and

the contribution is to a caucus political committee, a bona
fide political party, or a political committee that supports or
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opposes candidates for state or local office; and the person
makes a contribution during or after the freeze period in
response to this solicitation; then the contribution is subject
to RCW 42.17A.560 and subsection (12) of this section.

(12) Spending contributions to benefit incumbents or
known candidates. For purposes of complying with subsec-
tions (6)(g), (7)(e) and (f), and (10) of this section, contribu-
tions are considered spent for the benefit of incumbent state
officials or known candidates if the contributions are used at
any time for one or more of the following purposes((:)):

(a) Contributions to incumbent state officials or known
candidates((<));

(b) Independent expenditures supporting incumbent
state officials or known candidates, or opposing their oppo-
nents, whether or not the opponents are themselves known
candidates during a legislative session freeze period((<)):

(c) Payments to staff, consultants or advisors for per-
forming activities that directly assist or promote the election
of incumbent state officials or known candidates((-)); or

(d) Polls or surveys that relate to incumbent state offi-
cials, known candidates or their districts, or to general voter
attitudes or preferences, unless

. A poll or survey is produced, conducted, tabu-
lated and analyzed according to the terms of a
written confidentiality agreement and, if the
agreement is breached, all reasonable steps are
taken to enforce it, and

. The results of a poll or survey are not provided
by the spender, or with the spender's permission
or prior knowledge, to incumbent state officials,
known candidates or their agents.

However, candidate recruitment poll or survey results
may be provided to an individual who later becomes a known
candidate without the expenditure being considered as bene-
fiting a known candidate so long as the poll or survey does
not constitute a contribution to the individual or does not oth-
erwise support or promote his or her election to state or local
office. For purposes of this subsection, a "candidate recruit-
ment poll or survey" is a poll or survey that is conducted for
the sole purpose of recruiting candidates to run for public
office and only determines

. The respondent's party preference((5)):

. The level of support the incumbent currently has
and how strong that support is, but not why he or
she has that support((5));

*  Whether respondents recognize the names of
individuals who may decide to seek that elective
office(()):

. Whether respondents currently hold a favorable
opinion about these individuals, their abilities or

fitness for elective office, but not why such opin-
ions are held((;));
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. Whether respondents would likely vote for one
or more of these individuals were they to seek
office, but not why respondents would vote in
the manner they indicated or whether they could
be persuaded to change their vote((;)); and

. The validity of the poll or survey results.

(e) Any other expenditure that directly benefits or pro-
motes the election to state or local office of incumbent state
officials or known candidates.

(13) For online or credit card contributions, the contribu-
tion is considered received at the time the transfer is made
from the merchant account to a candidate or political com-
mittee account, except that a contribution made to a candidate
who is a state official or legislator outside the restriction
period established in RCW 42.17A.560, but transferred to the
candidate's account within the restricted period, is considered
received outside of the restriction period.

(a) Any such contributions should be reported as
received on the date the transfer is made from the merchant
account to a candidate or political committee account.

(b) The PDC may request that the state official or legis-
lator document that the contribution was received by the mer-
chant account outside the restriction period.

AMENDATORY SECTION (Amending WSR 13-12-017,
filed 5/24/13, effective 6/24/13)

WAC 390-17-405 Volunteer services. (1) In accor-
dance with RCW 42.17A.005 ((3))) (16)(b)(vi), an individ-
ual may perform services or labor for a candidate or political
committee without ((ireurring)) it constituting a contribution,
so long as the individual is not compensated by any person
for the services or labor rendered and the services are of the
kind commonly performed by volunteer campaign workers.
These commonly performed services include:

(a) Office staffing;

(b) Doorbelling or leaflet drops;

(c) Mail handling (folding, stuffing, sorting and postal
preparation, processing emails to and from the campaign);

(d) Political or fund-raising event staffing;

(e) Telephone bank activity (conducting voter identifica-
tion, surveys or polling, and get-out-the-vote campaigns);

(f) Construction and placement of yard signs, hand-held
signs or in-door signs;

(g) Acting as a driver for candidate or candidate or com-
mittee staff;

(h) Scheduling of campaign appointments and events;

(i) Transporting voters to polling places on election day;

(j) Except as provided in subsection (2) of this section,
preparing campaign disclosure reports required by chapter
42.17A RCW and otherwise helping to ensure compliance
with state election or public disclosure laws;

(k) Campaign consulting and management services,
polling and survey design, public relations and advertising
(including online advertising), or fund-raising performed by
any individual, so long as the individual does not ordinarily
charge a fee or receive compensation for providing the ser-
vice;
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(1) Creating, designing, posting to and maintaining a can-
didate or political committee's official campaign web site or
online forum, so long as the individual does not ordinarily
charge a fee or receive compensation for providing the ser-
vice; and

(m) All similar activities as determined by the ((commis-
sten)) PDC.

(2) An attorney or accountant may donate ((his-er-her))
their professional services to a candidate, a candidate's autho-
rized committee, a political party or a caucus political com-
mittee, without ((making)) it constituting a contribution in
accordance with RCW 42.17A.005 (((+3))) (16)(b)(viii), if
the attorney or accountant is:

(a) Employed and ((his-er-her)) their employer is paying
for the services rendered,;

(b) Self-employed; or

(¢) Performing services for which no compensation is
paid by any person.

However, neither RCW 42.17A.005 (((13})) (16)(b)(viii)
nor this section authorizes the services of an attorney or an
accountant to be provided to a political committee without a
contribution ensuing, unless the political committee is a can-
didate's authorized committee, political party or caucus polit-
ical committee and the conditions of RCW 42.17A.005
((E3Y)) (16)(b)(viii) and (a), (b) or (c) of this subsection are
satisfied, or unless the political committee pays the fair mar-
ket value of the services rendered.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-17-410 Electioneering communications
may constitute contributions and be subject to limit. (1)
Electioneering communications are contributions when they
satisfy the definition of contribution in RCW 42.17A.-
005((43))) (16) or 42.17A.310.

(2) Contributions are subject to all applicable provisions
of chapter 42.17A RCW and Title 390 WAC, including RCW
42.17A.405, 42.17A.410 and 42.17A.420.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 390-17-013 Committee—Definition.

AMENDATORY SECTION (Amending WSR 13-12-015,
filed 5/24/13, effective 6/24/13)

WAC 390-18-010 Sponsor identification of advertis-
ing, political advertising, electioneering communications,
and independent expenditures. (1) For the purposes of
chapter 42.17A RCW and Title 390 WAC:

(a) "Sponsor of ((an)) political advertising, electioneer-
ing communication, or independent expenditure ((erpelitieal
advertising))" is, as used in the act and in these rules, and
defined in RCW 42.17A.005.

(b) Unless the context clearly provides otherwise,
"advertising" or "advertisement" means political advertising,

((eleetioneering-eommunieations;-or)) independent expendi-
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tures that are for political advertising and/or electioneering
communications subject to the provisions of chapter 42.17A
RCW and as defined in RCW 42.17A.005 or 42.17A.255.

(2) ((Wﬁh—&dvefﬁsmg—fer—whieh—ﬂe—payfﬁem—ls
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4 Printed)) All advertising shall clearly state, in an area
set apart from any other printed matter, that it has been paid
for by the sponsor (Example: (1) Paid for by the XYZ com-
mittee, mailing address, city, state, zip code; (2) Vote for
John Doe, paid for by John Doe, mailing address, city, state,
zip code). Additional requirements apply for the following:

(a) Political committees that sponsor political advertis-
ing costing or having a fair market value of one thousand dol-
lars or more supporting or opposing a ballot measure must
clearly ((state)) identify the "top five contributors" to that
political committee pursuant to WAC 390-18-025.

(b) ((Printed)) Advertising undertaken as an independent
expenditure or electioneering communication shall comply
with the "no candidate authorized this ad" sponsor identifica-
tion and, if relevant, the "top five contributors" and identifi-
cation of the individual, corporation, union, association, or
other entity that established, maintains, or controls the spon-
soring political committee provisions of RCW 42.17A.320

((end-previde-this-infermationin-an-areaset-apartfrom-any
otherprinted-matter)).

(c) Political committees that sponsor independent expen-
diture or electioneering communication printed advertising
are required to ((previde)) identify the "top five contributors"
to that political committee pursuant to WAC 390-18-025((3
hewever;)). This requirement does not apply to bona fide
political parties sponsoring independent expenditures.

((5¥a))) (3) Required sponsor identification shall be
displayed in printed advertisements:

(a) In an area set apart from other printed matter;

(b) On the first page or fold of advertising consisting of
more than one page ((but)) that is intended to be presented as
a single item (e.g., 3-page letter with return envelope) ((rrust

ing)). Identification on an enclosed return envelope or the
envelope in which the advertising is sent is not sufficient((=
&)
(c) By respective sponsor on advertising which is a col-
lection of several items relating to more than one candidate or
committee and distributed simultaneously ((must-show-the
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(4) Required sponsor identification shall be clearly iden-

tified or spoken in advertising on radio, by telephone, or on
television.

(5) Required sponsor identification shall be clearly iden-
tified, spoken or displayed on advertising on web sites, social
media and other digital communication. Political committee
web sites and other online forums created by a political com-
mittee must include sponsor identification.

(6) With advertising for which no payment is demanded
or for which a cost or fair market value is not readily ascer-
tainable, the sponsor is the candidate, political committee or
person who solicits or arranges for the advertising to be dis-
played, disseminated or broadcast.

(7) If more than one person sponsors specific advertis-
ing, the identity of each sponsor must be identified. However,
if a person contributes in cash or in-kind to a candidate or
political committee to assist in paying the cost of advertising,
that person is not deemed a sponsor provided the contribution
is not earmarked for the advertising and is reported in accor-
dance with applicable provisions of chapter 42.17A RCW
and Title 390 WAC.

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-18-020 Advertising—Political party iden-

tification. (1) ((Aeeerdingte)) RCW 42.17A.320((5))

requires sponsors of electioneering communications identify-
ing a candidate or advertising supporting or opposing a can-

didate ((whe-has-expressed-aparty-or-independentpreferenee
on-the-deelarationof eandidacymust)) to clearly identify the
candidate's political party or independent status in the adver-
tising when the candidate has expressed a party or indepen-
dent preference on the declaration of candidacy.
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. (2). (( . . . . .. . : ’ .

3))) To assist sponsors in complying with this require-
ment, the commission shall publish a list of abbreviations or
symbols that clearly identify political party affiliation or
independent status. These abbreviations may be used by
sponsors to identify a candidate's political party.

AMENDATORY SECTION (Amending WSR 13-12-015,
filed 5/24/13, effective 6/24/13)

WAC 390-18-025 Advertising—Identification of
"top five contributors." (1) For purposes of RCW 42.17A.-
320 (2), (4), (5) and (6), "top five contributors" means the
five persons, as defined in RCW 42.17A.005, giving the larg-
est aggregate contributions exceeding seven hundred dollars
during the twelve-month period preceding the date on which
the advertisement is published or otherwise presented to the
public. If more than five contributors give an amount equal to
the largest aggregate contribution exceeding seven hundred
dollars and the funds are received during the relevant twelve-
month period, the political committee sponsoring the adver-
tisement shall select five of these contributors to identify as
the top five contributors.

(2) ((Fer—independent—expenditure—advertisertents—or

4))) If a political committee keeps records necessary to
track contributions according to the use intended by contrib-
utors, and the committee subsequently makes independent
expenditures for advertisements supporting or opposing a
candidate or slate of candidates or an electioneering commu-
nication identifying a specific candidate or slate of candi-
dates, that committee may identify the top five contributors
giving for that purpose, as opposed to identifying the overall
top five contributors to the committee as is otherwise
required by RCW 42.17A.320 and this section.

However, a contributor's contributions earmarked for
independent expenditures supporting or opposing a specific
candidate or slate of candidates or electioneering communi-
cations identifying a specific candidate or slate of candidates
shall not be used with respect to a different candidate or slate
of candidates without the contributor being identified as one
of the top five contributors for the actual expenditure if that
contributor is one of the top five contributors for that expen-
diture.
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-18-027 Definition—Medium that does not
include a visual image. (1) For electioneering communica-
tions identifying sponsors and top five contributors as
required by RCW 42.17A.320, a "medium that does not
include a visual image" means radio.

(2) For independent expenditures identifying sponsors
and top five contributors as required by RCW 42.17A.320, a
"medium that does not include a visual image" means radio
or telephone transmissions.

AMENDATORY SECTION (Amending WSR 13-12-017,
filed 5/24/13, effective 6/24/13)

WAC 390-18-030 Advertising—Exemptions from
sponsor identification and alternatives for online adver-
tising. (1) RCW 42.17A.320 requires that political advertis-
ing must identify certain information. The commission is
authorized to exempt advertising where the sponsor identifi-
cation disclosures required by RCW 42.17A.320 (1) and (2)
are impractical. In addition, other political advertising is
exempt from providing certain disclosures.

(2) The following forms of advertising need not include
the sponsor's name and address, the "no candidate authorized
this ad" sponsor identification, the "top five contributors," or
the identification of the individual, corporation, union, asso-
ciation, or other entity that established, maintains, or controls
the sponsoring political committee as otherwise required by
RCW 42.17A.320 (1) and (2) because such identification is
impractical: Ashtrays, badges and badge holders, balloons,
bingo chips, brushes, bumper stickers - size 4" x 15" or
smaller, buttons, cigarette lighters, clothes pins, clothing,
coasters, combs, cups, earrings, emery boards, envelopes,
erasers, frisbees, glasses, golf balls, golf tees, hand-held
signs, hats, horns, ice scrapers, inscriptions, key rings,
knives, labels, letter openers, magnifying glasses, match-
books, nail clippers, nail files, newspaper ads of one column
inch or less (excluding online ads), noisemakers, paper and
plastic cups, paper and plastic plates, paper weights, pencils,
pendants, pennants, pens, pinwheels, plastic tableware,
pocket protectors, pot holders, reader boards where message
is affixed in ((meveable)) movable letters, ribbons, 12-inch
or shorter rulers, shoe horns, skywriting, staple removers,
stickers - size 2-3/4" x 1" or smaller, sunglasses, sun visors,
swizzle sticks, state or local ((veters)) voter's pamphlets pub-
lished pursuant to law, tickets to fund-raisers, water towers,
whistles, yard signs - size 4' x 8' or smaller, yo-yos, and all
other similar items.

(3) Online political advertising must provide the same
disclosures that apply to non-online advertising to the extent
practical. As an alternative, small online advertising may pro-
vide the required disclosures by using an automatic display
with the advertising that takes the reader directly to the
required disclosures.

(a) These automatic displays must be clear and conspic-
uous, unavoidable, immediately visible, remain visible for at
least four seconds, and display a color contrast as to be legi-
ble. Online advertising that includes only audio must include
the disclosures in a manner that is clearly spoken.
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(b) Examples include nonblockable pop-ups, roll-overs,
a separate text box or link that automatically appears with or
in the advertising that automatically takes the reader directly
to the required disclosures upon being clicked once, or other
similar mechanisms that disclose the information required in
RCW 42.17A.320.

(4) Political advertising created and distributed by an
individual using ((kis-erher)) their own modest resources is
not required to provide the disclosures in RCW 42.17A.320,
when all of the following criteria are satisfied:

(a) The individual spends in the aggregate less than one
hundred dollars to produce and distribute the advertising or
less than fifty dollars to produce and distribute online ((pelit-
ieal)) advertising;

(b) The individual acts independently and not as an agent
of a candidate, authorized committee, political committee,
corporation, union, business association, or other organiza-
tion or entity;

(¢) The advertising is not a contribution under RCW
42.17A.005 ((3Y)) (16)(a)(ii) or (iii)) or WAC 390-05-210;

(d) The individual does not receive donations, contribu-
tions, or payments from others for the advertising, and is not
compensated for producing or distributing the advertising;
and

(e) The advertising is either:

* A letter, flier, handbill, text ((e¥)), email or other digital
communications from the individual that does not appear in a
newspaper or other similar mass publication (except for let-
ters to the editor and similar communications addressed in
WAC 390-05-490(4)); or

* Disseminated on the individual's social media site, per-
sonal web site, or an individual's similar online forum where
information is produced and disseminated only by the indi-
vidual.

(5) Political advertising that is internal political commu-
nications to members is not required to separately include the
disclosures in RCW 42.17A.320 where the sponsor's name is
otherwise apparent on the face of the communication.

AMENDATORY SECTION (Amending WSR 15-12-058,
filed 5/28/15, effective 6/28/15)

WAC 390-18-050 Commercial advertisers—Public
inspection of records. (1) RCW 42.17A.005(11) defines
"commercial advertiser" as any person who sells the service
of communicating messages or producing printed material
for broadcast or distribution to the general public or segments
of the general public whether through the use of newspapers,
magazines, television and radio stations, billboard compa-
nies, direct mail advertising companies, printing companies,
or otherwise. This includes communications such as paid
internet or digital advertisements, brochures, fliers and any
other means of mass communications used for the purpose of

appealing, directly or indirectly for votes or for financial or
other support in any election campaign.

(2) RCW 42.17A.005 (8)(b) defines "books of account,"
in the case of a commercial advertiser, as details of political
advertising or electioneering communications provided by
the advertiser, including the names and addresses of persons
from whom it accepted political advertising or electioneering
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communications, the exact nature and extent of the services

rendered and the total cost and the manner of payment for the
services.

(3) Pursuant to RCW 42.17A.345, each commercial

advertiser who has accepted or provided political advertising,
as defined in RCW 42.17A.005(39). or electioneering com-

munications, as defined in RCW 42.17A.005(22), must main-

tain documents and current books of account. Such informa-
tion must be available for public inspection:

(a) In person during normal business hours;

(b) Provided electronically promptly upon request; or

(c) Available online on the advertiser's web site in
machine-readable format.

(4) Any person, without reference to or permission from
the ((publie-diselosure)) commission, is entitled to inspect a
commercial advertiser's political advertising or electioneer-
ing communications documents and books of account.

((

tort)) (5) Information regarding
political advertising or electioneering communications
((prter—te)) must be made available as of the time when the
advertisement or communication has initially received public
distribution or broadcast. Such records must be maintained
for a period of no less than three years after the date of the
applicable election.

((63))) (6) The ((doecuments)) information and books of
account that must be maintained open for public inspection
pursuant to RCW 42.17A.345(1) are:

(a) The name of the candidate or ballot measure sup-
ported or opposed or the name of the candidate otherwise
identified, and whether the advertising or communication
supports or opposes the candidate or ballot measure;

(b) The name and address of the ((persesr)) person(s)
who sponsored the advertising or electioneering communica-
tion;

(c) The total cost of the advertising or electioneering
communication, how much of that amount has been paid,
who made the payment, when it was paid, and what method
of payment was used; and

(d) Date(s) the commercial advertiser rendered service.

() (7) In addition to subsection ((3})) (6) of this sec-
tion and pursuant to RCW 42.17A.345 (1)(b), the documents
and books of account open for public inspection must include
the advertisement or communication itself, and a description
of the major work components or tasks, as specified in (a)
through ((65)) (g) of this subsection, that were required to
provide the advertising or communications services.

(a) For printers, reproducers and other persons who pro-
vide commercial duplicating services: Quantity of items,
item description, design, layout, typesetting, photography,
printing, silk screening, binding.

(b) For mailing services: Quantity of items mailed, bind-
ing, stuffing, labeling, list or directory services, postage or
delivery.

(¢) For broadcast media: Air time and number of spot
advertisements. If the broadcaster provides additional ser-
vices such as copy writing, talent, production, and tape repro-
duction, some type of record or notation evidencing the addi-
tional service must be available.
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(d) For billboard or sign companies: Number and loca-
tion of signs, design, printing and art work, erection/removal
costs.

(e) For specialty or novelty commercial advertisers:
Quantity of items provided, silk screening, design, printing
and art work.

(f) For newspapers and other print media: Amount of
advertising space and dates of publication. If the advertiser
provides additional services such as design or layout, some
type of record evidencing such additional services must be
available.

(g) For digital communication platforms: An approxi-
mate description of the geographic locations and audiences
targeted, and total number of impressions generated by the
advertisement of communication.

(8) At the request of the PDC, each commercial adver-

tiser required to comply with this section shall deliver to the
PDC copies of the information described above.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 390-18-015 Online political advertising.

WAC 390-18-060 Electioneering communication report-
ing threshold and sponsors.

AMENDATORY SECTION (Amending WSR 01-22-052,
filed 10/31/01, effective 1/1/02)

WAC 390-19-010 Intent of electronic filing. (1) The
public disclosure commission (PDC) was created and
empowered by initiative of the people to provide timely and
meaningful public access to information about the financing
of political campaigns, lobbyist expenditures, and the finan-
cial affairs of public officials and candidates, and to insure
compliance with contribution limits and other campaign
finance restrictions.

(2) Full and prompt access to the political finance data
filed by persons subject to the law is best realized through
wide-spread use of electronic filing alternatives. The Wash-
ington state legislature has mandated that certain filers sub-
mit their PDC reports electronically. The ((eemmission))
PDC makes available to all candidates, public officials, lob-

byists, lobbyist employers, and political committees that are

required to file reports under this chapter electronic filing
alternatives for submitting reports, and encourages all per-

sons required to report under the disclosure law to utilize the
electronic filing alternatives provided by the PDC.

AMENDATORY SECTION (Amending WSR 16-04-027,
filed 1/25/16, effective 2/25/16)

WAC 390-19-020 Electronic filing—Mandatory fil-
ing. (1) RCW 42.17A.245 mandates that persons ((satisfy~-
ing)) meeting the qualifying criteria in that section file all
contribution and expenditure reports by electronic means.

(2) Persons filing by electronic means shall register with
the PDC and receive a filer identification number and pass-
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word. Filers must have a current C-1 Candidate Registration
Statement or a C-1pc Committee Registration Statement on
file with the PDC prior to receiving a filer identification num-
ber.

(3) A filer subject to RCW 42.17A.245 shall file all PDC
C-3 and C-4 reports and all appropriate schedules electroni-
cally in compliance with subsection (5) of this section.

(4) Any filer required to file electronically, but who files
on paper, is in violation of RCW 42.17A.245 and may be sub-
ject to enforcement action unless the filer is a candidate who
has sought and been granted an exception from electronic fil-
ing under WAC 390-19-050.

(5) A filer subject to electronic filing shall file reports
using one of the following:

(a) The ORCA software (Online Reporting of Campaign
Activity) provided free-of-charge by the PDC; or

(b) Any other electronic filing application provided or
approved by the PDC.

(6) Pursuant to RCW 42.17A.055, state agencies report-
ing their legislative activities under RCW 42.17A.635 are
required to file electronically.

AMENDATORY SECTION (Amending WSR 01-22-052,
filed 10/31/01, effective 1/1/02)

WAC 390-19-040 Electronic filing—Verification and
amendments. (1) An electronic report is filed when it is
received and validated by the ((publie-diselosure-commission
€)PDC((3)) computer system. The PDC shall notify the filer
that the electronic report has been received.

(2) An electronic report is timely filed if received on or
before 11:59 p.m. Pacific Time on the prescribed filing date.

(3) An electronic report that is infected with a virus,
damaged, or is improperly formatted is not properly filed
with the PDC and shall be rejected.

(4) To amend an electronically filed report, the filer shall
electronically refile the entire report.

NEW SECTION

WAC 390-19-045 Electronic filing system—Inopera-
ble. (1) For the purpose of RCW 42.17A.055,"electronic fil-
ing system" means the specific PDC-provided application or
functionality necessary to file a specific report and does not
include software provided by third parties;

(2) For the purpose of RCW 42.17A.055, "inoperable"
means the electronic filing system used by the filer is unable
to prepare or receive the required report except as provided in
subsection (3) of this section;

(3) The electronic filing system is not considered inoper-
able during regular maintenance periods lasting less than
thirty minutes between the hours of 11:00 p.m. and 5:00 a.m.
Pacific Time or unscheduled events lasting less than fifteen
minutes in any twenty-four-hour period;

(4) The PDC will provide notification for all periods of
inoperability on its web site and will provide an option for
individuals to also be notified by electronic notification upon
request.
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-19-050 Electronic filing—Exceptions. (1)
The ((eemmissten)) PDC may make exceptions on a case-by-
case basis for candidates whose authorized committees lack
the technological ability to file reports electronically.

(2) A candidate seeking an exception under RCW
42.17A.245 shall file with the PDC a written statement of
reasons why the authorized committee lacks the ability to file
reports electronically.

Chapter 390-37 WAC

ENFORCEMENT ((HEARING-ABFUBICATIVE-
PROCEEDING))) RULES

AMENDATORY SECTION (Amending WSR 12-18-015,
filed 8/24/12, effective 9/24/12)

WAC 390-37-001 Enforcement cases—Jurisdiction.
The public disclosure commission (PDC) enforces chapter
42.17A RCW concerning campaign financing, lobbyist
reporting, reporting of public officials' financial affairs,
reporting by public treasurers, political advertising, cam-
paign contribution limitations and the other provisions in
chapter 42.17A RCW. (The ((eemmission)) PDC does not
enforce the Public Records Act under chapter 42.56 RCW.
RCW 42.56.550 provides for direct review by the superior
courts for persons seeking to enforce chapter 42.56 RCW.)

NEW SECTION

WAC 390-37-005 Complaint review and categoriza-
tion. (1) PDC staff, upon receiving or initiating a complaint,
will promptly conduct an initial review and preliminarily
assign matters to certain categories.

(2) Upon initial review, a matter may be preliminarily
categorized as:

(a) Unfounded or frivolous, pursuant to WAC 390-37-
060;

(b) A remedial violation, pursuant to RCW 42.17A.005;

(c) Appropriate for resolution as a technical correction,
pursuant to RCW 42.17A.005;

(d) A minor violation, appropriate for alternative resolu-
tion alternatives, pursuant to WAC 390-37-061;

(e) Appropriate for investigation as to whether or not
there has been a material actual violation eligible for resolu-
tion pursuant to RCW 42.17A.005(2);

(f) Appropriate for referral to the attorney general, pur-
suant to WAC 390-37-042; or

(g) Other status as authorized and appropriate under
chapter 42.17A RCW or Title 390 WAC.

(3) Each enforcement matter will be posted by PDC staff
on the PDC's public case-tracking database, where its status
will be updated from time to time as appropriate until the
matter is closed.
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AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-010 Enforcement procedures—Gen-
eral. This chapter provides the procedures for the PDC's
enforcement of compliance with chapter 42.17A RCW,
including categorization of enforcement matters, complaint
processes, alternative resolutions, investigations, and adju-
dicative proceedings (enforcement hearings) in compliance
cases under the commission's jurisdiction. The procedures
are also governed by RCW 42.17A.755, and the adjudicative
proceedings provisions of chapter 34.05 RCW. Unless they
differ or are otherwise specifically addressed in this chapter,
the procedures, are supplemented by the model rules of pro-
cedure in chapter 10-08 WAC. In lieu of holding an adjudica-
tive proceeding or issuing an order as a result of such a pro-
ceeding, the commission may refer the matter to the attorney
general or other law enforcement agency at any time, pursu-
ant to RCW 42.17A.105((€5))) and 42.17A.755.

In addition, the procedures for ((requesting)) a person
required to file a report under this chapter to request a hearing
on a petition to modify or suspend reporting requirements are
provided in RCW 42.17A.120 and chapters 390-24 and 390-
28 WAC.

The policy of the ((eemmissten)) PDC is to facilitate the
resolution of compliance matters in a fair and expeditious
manner. The ((eemmisstor)) PDC encourages the parties to
consider corrections, alternative resolution ((ef)), partial res-
olution, statements of understanding, settlement and stipula-
tion procedures as set forth in WAC 390-37-040, 390-37-
060, 390-37-062, 390-37-075, ((e¥)) 390-37-090, ((when)) or
390-37-142 whenever appropriate. Informal settlements are
encouraged by RCW 34.05.060.

AMENDATORY SECTION (Amending WSR 15-12-079,
filed 5/29/15, effective 6/29/15)

WAC 390-37-020 Enforcement procedures—((AHeg-
ing-a-vielatien)) Who may allege a violation with the PDC.
Alleged violations of chapter 42.17A RCW may be brought
to the attention of the ((eemmissten)) PDC staff by:

(1) A member of the public;

(2) The ((eommission)) PDC staff;

(3) A commission member, who shall ((therbe-disguaal-
ifted)) thereafter, in their discretion, determine whether dis-
qualification from participating in the ((deeiston)) adjudica-
tion of an enforcement matter that may arise from a com-
plaint regarding the alleged violation(s) is appropriate;

(4) Referral from the office of the attorney general or any
other law enforcement agency; or

(5) A state agency, local agency or member of a state or
local agency.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-030 Enforcement procedures—((Eiti-

zen-eomplaintsfiled-with-the-eemmissien)) Standing and
notice for complainants. (1) When a ((eitizen)) complaint

((hasbeenfiled-with-the-ageney)) is filed with the PDC other
than by PDC staff pursuant to WAC 390-37-040, neither the

complainant nor any other person shall have special standing
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to participate or intervene in ((the)) any investigation or con-
sideration of the complaint by the commission or its staff.
However, the staff shall give notice to the complainant of any
((epen)) commission hearings on the matter and the com-
plainant may be called as a witness in any enforcement hear-
ing or investigative proceeding. The commission's presiding
officer has the discretion to allow comment by a person other
than the respondent during the consideration of a complaint
by the commission. Any person who wishes to comment
should notify staff at least three business days before the pro-
ceeding.

(2) The complainant or any other person may submit
documentary evidence and/or written factual or legal state-
ments to the staff at any time up to and including the fifth cal-
endar day before the date of any enforcement hearing or pro-
ceeding, but complainants are encouraged to provide as much
information as possible at the time of filing a complaint to
help ensure the complaint review and investigation processes
are as thorough as possible. Complainants and others are
encouraged to submit evidence electronically wherever feasi-
ble.

(« . . —
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AMENDATORY SECTION (Amending WSR 15-12-079,
filed 5/29/15, effective 6/29/15)

WAC 390-37-040 Enforcement procedures—Proce-
dures for filing complaints with the ((eemmissien)) PDC.
(1) A complaint filed with the ((eemmissten)) PDC must be

((in)) by electronic writing. Complainants ((are-encetraged
te)) must use the ((eemplaint-form)) form(s) provided by the

((eemmissten)) PDC on its web site. The executive director

may waive this requirement and allow for the use of another
written format on the basis of hardship.

(2) A complaint must include:

(a) A statement of the nature of the alleged violation or
violations, referencing chapter 42.17A RCW and/or Title 390
WAC (if known), date, time and place of each occurrence and
name of person or persons believed to be responsible, and a
description of the impact of the alleged violation on the pub-
lic;

(b) All available documentation and other evidence
which the complainant is able to supply that supports the alle-
gations made in the complaint. Information about where doc-
uments or evidence can be obtained and any relevant contact
information should be included for any items that cannot be
supplied with the complaint;

(c) The names and telephone numbers, email addresses,
and U.S. mail address, if known, of any witnesses or other
persons who have knowledge of facts ((that-suppert)) related
to the complaint;

(d) The complainant's name, email address which will be
the PDC's official method of communication, U.S. mail
address, and telephone number; ((and))

(e) The signature of the complainant certifying under
penalty of perjury under the laws of the state of Washington
that the information provided with the complaint is true and
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correct to the best of ((his-erher)) their knowledge and belief;
and
(f) Other pertinent information, as required by the PDC.
(3) The person or entity against whom a complaint is
filed is known as the respondent.

NEW SECTION

WAC 390-37-042 Enforcement procedures—Process
and criteria for referring enforcement matters to the
attorney general. (1) When a complaint is filed or initiated
by the PDC, the PDC may refer the matter at any time to the
attorney general in accordance with RCW 42.17A.755. The
determination to refer a matter to the attorney general will be
made by either:

(a) A majority vote of the commission at a regular or spe-
cial commission meeting; or

(b) By the executive director with the documented con-
currence by electronic writing of either the chair or vice chair
of the commission.

Any referral to the attorney general will be made in writ-
ing and may be made by electronic transmission.

(2) Enforcement matters potentially appropriate for
referral may be brought to the executive director's attention
by members of the commission, by PDC staff, by another
party, or by the attorney general.

(3) Where the attorney general has requested referral of
a matter and addressed the relevant criteria under RCW
42.17A.755, the executive director shall respond to the
request within two business days. Both the request and the
response shall be in writing and may be by electronic trans-
mission.

(4) The executive director shall report at each regular
commission meeting all referrals made by the executive
director to the attorney general and all requests for referral by
the attorney general since the prior commission meeting.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-050 Enforcement procedures—
Respondent's notice of complaint. (1) Within ten days of
receipt by the ((eemmisstorr)) PDC of a complaint which on
its face appears to have merit, the ((eemmisston)) PDC staff
shall notify the respondent that a complaint has been
filed((-)), along with an explanation of possible next steps,
including the categorization process under WAC 390-37-

005. Sending the complaint to the respondent's email address

of record as provided to the PDC shall constitute sufficient
notice.

(2) The notice shall set forth the nature of the complaint

and ((its-erigin{eitizen-complaintecommission-or-other)-and

to-meet)) the statutory and/or rule provision(s) alleged to
have been violated.

(3) Respondents who wish to respond must file their
response electronically within fourteen days of being notified
by PDC staff, addressing the alleged noncompliance in the
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complaint. The response may address the respondent's view
of which category(ies) appropriately address the alleged non-
compliance pursuant to WAC 390-37-005 (remedial, techni-
cal corrections, etc.).

(4) If an alternative response to the alleged violation has
been issued as provided by this chapter, the notice shall also
describe that response, including any conditions the respon-
dent is required to meet.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-060 Enforcement procedures—Alter-
native responses to noncompliance—Investigation of
complaints—Initiation of adjudicative proceeding. (1)
Upon receipt of a complaint, the ((exeentive-direetor)) PDC
staff will conduct an initial review of the complaint ((te-deter-

tion-ofchapter4217ARCW-may-have-oceurred-so-as-to-war-
rant-a-formalinvestigation)) pursuant to WAC 390-37-005.

(a) If the executive director determines that any com-
plaint is obviously unfounded or frivolous, or outside of the
PDC's jurisdiction, the executive director will inform the
complainant and, as appropriate, the respondent why no fur-
ther ((irvestigation)) action is warranted.

(b) The executive director may resolve a matter as a tech-
nical correction pursuant to RCW 42.17A.755. PDC staff will
notify the respondent of the need to make a correction and the
deadline by which that correction must be made. The dead-
line will be no less than five days and no more than thirty
days from the date of the notification. The failure to make the
requested correction may result in the initiation of an investi-
gation or other enforcement action.

(c) The executive director may resolve a matter as a
remedial violation pursuant to RCW 42.17A.755.

(d) The executive director may resolve any complaint
that alleges minor ((erteehnieal)) violations of chapter
42.17A by issuing a formal written warning. If the resolution
is conditioned upon the respondent reaching or maintaining
compliance, specific expectations and any deadlines
((sheuld)) will be clearly explained in the written warning. A
respondent's failure to meet conditions may result in a com-
plaint being reopened.

((€e))) (e) The executive director may use the complaint
publication process set out in WAC 390-32-030 to resolve
any complaint that alleges minor or technical violations of
chapter 42.17A RCW.

((€))) (f) The executive director ((shall)) may initiate ((a
formal)) an investigation whenever an initial review of a
complaint indicates that a material violation ((ef<hapter
42 HFAREW)) may have occurred.

(2) If the executive director determines ((afermal)) an
investigation will require the expenditure of substantial
resources, the executive director may request review and con-
currence by the commission before proceeding.

(3) ((qihe—e*ee&twe—dtfeeter—sh&ﬂ—m&&te—aﬂ—adjﬂéle&twe
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))) If the executive director determines an investiga-
tion is warranted, an initial hearing (also referred to as a "case
status review") shall be held pursuant to WAC 390-37-071
within ninety days.

(4) Following the initial hearing (case status review), and
further investigation if needed, the executive director may
initiate an adjudicative proceeding whenever the facts sup-
port that an actual violation has occurred and the matter is not
appropriate for a dismissal or an alternative resolution.

(5) The respondent and complainant shall be notified of
the date of the adjudicative proceeding or a report on an
enforcement matter resulting from a complaint no later than
ten calendar days before that date. The notice shall contain
the information required by RCW 34.05.434, the staff inves-
tigative report, and any charges to be adjudicated. The notice,
whenever possible, will be delivered electronically.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-061 Enforcement procedures—Alter-
native responses to noncompliance—Goals and objec-
tives—Factors to be considered. (1) In considering appro-
priate responses to ((nencemphianece—-with-ehapter4217A
RGWLer—'PH}e%QG—W—AG%h&eemmﬂs&eﬂ)) actual violations,
as that term is used in the act, the PDC staff considers
whether ((afermal)) an investigation or adjudicative pro-
ceeding constitutes an efficient and effective use of public
funds; or whether an alternative response better meets the
((eommission's)) PDC's mission and public expectations by
allowing the expedited resolution of minor ((and-technieal
alleged)) violations, and the focusing of ((staffand-commis-
sten)) resources on ((majeraleged)) more significant viola-
tions of chapter 42.17A RCW and Title 390 WAC.

(2) A minor violation is an actual violation that occurs;

(a) When required information is not timely disclosed,
((hewever)) but the public is not deprived of critical informa-
tiOl’l((r

A-technieal-violationeeceurs-when)); or

(b) When incomplete information is disclosed, but a
good faith effort to comply with disclosure is made, ((but
incomplete-informationis-diselosed)) and the public is not
deprived of critical information.

(())) (c) When any other violation of chapter 42.17A
RCW has occurred that does not materially affect the public
interest.

(3) In authorizing an alternative response to alleged non-
compliance, the executive director may consider the nature of
the alleged violation and any relevant circumstances includ-
ing, but not limited to, the factors described in subsection
((3))) (4) of this section: Provided, that, if after weighing the
relevant circumstances and factors, the executive director
determines that there is evidence that so warrants, the allega-
tions shall be addressed through ((afermal)) an investigation
as provided by WAC 390-37-060.

(())) (4) The factors the executive director may con-
sider in permitting an alternative response to noncompliance,
((afermal)) an investigation, or an adjudicative proceeding
include, but are not limited to:
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An alternative response to noncompliance may be appro-
priate if ...

((A—fermal)) An investigation and possible adjudicative
hearing may be appropriate if ...

It appears that noncompliance resulted from a good-faith
error, omission, or misunderstanding.

It appears that the noncompliance may have resulted from a
knowing or intentional effort to conceal, deceive or mislead,
or violate the law or rule, or from collusive behavior.

The respondent is a first-time filer.

The respondent has experience in complying with the applica-
ble requirements.

The respondent's compliance history indicates the noncompli-
ance was isolated or limited in nature, and not indicative of
systematic or ongoing problems.

The noncompliance is part of a pattern of violations by the
respondent, or in the case of a political committee or other
entity, part of a pattern of violations by the respondent's offi-
cers, staff, principal decision makers, consultants, or sponsor-
ing organization.

The impact of the noncompliance on the public was minimal.

The noncompliance deprived the public of timely or accurate
information during a time-sensitive period in a campaign, leg-
islative session, etc., or otherwise had a significant or material
impact on the public.

The respondent's organization or campaign was relatively
unsophisticated or small.

The respondent or the respondent's organization or campaign
demonstrated a relatively high level of sophistication, or was
well financed and staffed.

The total expenditures by the respondent in the campaign or
statement period were relatively modest.

The campaign or statement period involved significant expen-
ditures by the respondent.

The amount of late-reported activity, or the duration of the
untimely disclosure, was small in proportion to the amount of
activity that was timely reported by the respondent.

The late or unreported activity was significant in amount or
duration under the circumstances, including in proportion to
the total amount of expenditures by the respondent in the cam-
paign or statement period.

There is no evidence that any person, including an entity or
organization, benefited politically or economically from the
noncompliance.

It appears the respondent or anyone else benefited politically
or economically from the noncompliance.

Personal emergency or illness of the respondent or member of
his or her immediate family contributed to the noncompliance.

There are no circumstances that appear to mitigate or appro-
priately explain the late reporting or other noncompliance.

Other emergencies such as fire, flood, or utility failure pre-
vented compliance.

There are no circumstances that appear to mitigate or appro-
priately explain the late reporting or other noncompliance.

((Commissien)) PDC staff or equipment error, including tech-
nical problems at the agency prevented or delayed electronic
filing.

((Commissien)) PDC staff or equipment error did not appear
to contribute to the noncompliance.

The noncompliance resulted from the respondent's demon-
strated good-faith uncertainty concerning staff guidance or
instructions, a lack of clarity in the rule or statute, or uncer-
tainty concerning the valid application of the commission's
rules.

It appears the respondent understood the application of staff's
guidance or instructions, and did not dispute the valid applica-
tion of the commission's rules.

The respondent quickly took corrective action or initiated
other remedial measures prior to any complaint, or when non-
compliance was brought to respondent's attention (e.g., filing
missing reports, amending incomplete or inaccurate reports,
returning prohibited or over limit contributions).

The respondent appeared negligent or unwilling to address the
noncompliance.

The respondent made a good-faith effort to comply, including
by consulting with ((eemmissten)) PDC staff following a
complaint and cooperating during any preliminary investiga-
tion, or demonstrated a wish to acknowledge and take respon-
sibility for the alleged violation.

The respondent failed to provide a timely or adequate
response to the complaint, or was otherwise uncooperative.
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An alternative response to noncompliance may be appro-
priate if ...

((Afermal)) An investigation and possible adjudicative
hearing may be appropriate if ...

The alleged violation was or is being addressed under an anal-
ogous local ordinance, regulation, or policy.

The commission has primary jurisdiction over the alleged vio-
lation.

The alleged violation presents a new question or issue for the
commission's interpretation.

The alleged violation does not present a case of first impres-
sion.

Other factors relevant to a particular case

NEW SECTION

WAC 390-37-062 Enforcement procedures—Alter-
native responses—Cases resolvable by stipulation prior
to completion of investigation—Penalty schedule. (1) The
purpose of WAC 390-37-062 is to set forth a schedule of vio-
lations and penalties that may be agreed to by a respondent
pursuant to a stipulation prior to an investigation, as autho-
rized by RCW 42.17A.755. That schedule appears in the
table below.

(2) A violation not set forth in the schedule may be
resolved pursuant to a stipulation, provided that the proposed
penalty amount is within the dollar ranges listed in the sched-
ule.

(3) "Occasion" as used in the schedule means an "actual
violation," as defined in RCW 42.17A.005, found by the
commission.

(4) Only actual violations within the last five years will
be considered for determining whether the violation under
consideration shall be deemed a second or third occasion.

(5) Any proposed stipulation shall be in writing, must
include a brief recitation of the facts, violations, and penalty,
and be signed by each party to the stipulation or their repre-
sentative and provided by 4:00 p.m. three business days pre-
ceding the commission meeting. The executive director shall
sign for PDC staff.

(6) The commission has the option of accepting, modify-
ing or rejecting the proposed stipulation. If the commission
accepts the stipulation, or modifies the stipulation with the
agreement of the parties, the commission shall enter an order
in conformity with the terms of the stipulation. If the com-
mission rejects the stipulation, the commission staff may con-
sider whether:

(a) An investigation should be initiated; or

(b) The matter may appropriately be resolved in another
manner.

(7) In determining whether to accept the stipulation, the
commission may consider the nature of the violation(s), and
any aggravating and/or mitigating factors as provided in
WAC 390-37-182.

Violations:

Respondent failed to file or timely file an accurate or complete: (1) Statement of Financial Affairs (F-1 report)/(2) Can-
didate Registration / (C-1 report) / (3) Lobbyist Monthly Expense Report (L-2 report) / (4) Lobbyist Employer Annual
Report (L-3 report) and (5) Local Treasurer's Annual Report (T-1 report).

1st Occasion 2nd Occasion 3rd Occasion

Filed missing report after being notified about the com-
plaint, and provided written explanation with mitigating
circumstances.

$0 - $300 $300 - $600 $600 - $1,000

Report is filed late and is incomplete or inaccurate.

$0 - $600 $600 - $1,200 $1,200 - $2,400

Respondent failed to file or timely file accurate and complete campaign disclosure reports:

Cash Receipts Monetary Contributions Report (C-3 report)

Filed missing C-3 report or amended C-3 report after being
notified about the complaint, and provided written explana-

tion with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Failed to timely deposit monetary contributions within five

business days of receipt. $0 - $750 $750 - $1,500 $1,500 - $2,250
Failed to include employer and occupation information for

contributors of more than $100. $0 - 8750 $750 - $1,500 $1,500 - $2,250

Campaign Summary Receipts and Expenditures Report (C-4 report)

Filed missing C-4 report or amended C-4 report after being

notified about the complaint, and provided written explana-

tion with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Failed to properly report the "purpose" of an expenditure

under RCW 42.17A.240(6) or 42.17A.255 (5)(b). $0 - 8750 $750 - $1,500 $1,500 - $2,250
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Failed to properly report expenditures made on behalf of a
candidate or political committee by any person, agency,

firm, organization, etc. $0 - $750 $750 - $1,500 $1,500 - $2,250

Failed to report a contractual contingent liability. $0 - $750 $750 - $1,500 $1,500 - $2,250

Failed to properly dispose of surplus funds. $0 - $750 $750 - $1,500 $1,500 - $2,250

Failed to properly make campaign books of account avail-

able for public inspection as required immediately preced-

ing the date of an election. $0 - $750 $750 - $1,500 $1,500 - $2,250
Independent Expenditure Report (C-6 report)

Filed missing C-6 report or amended C-6 report after being

notified about the complaint, and provided written explana-

tion with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250

Report is incomplete or inaccurate. $0 - $750 $750 - $1,500 $1,500 - $2,250
Out-of-State Political Committee Report (C-5 report)

Filed missing C-5 report or amended C-5 report after being

notified about the complaint, and provided written explana-

tion with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Last Minute Contribution Report (LMC report)

Filed missing LMC report or amended LMC report after

being notified about the complaint, and provided written

explanation with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Exceeding Contribution Limits

Refunded contributions after being notified of the com-

plaint, over limit contributions were not significant, and

respondent provided written explanation with mitigating

circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Other Alleged Violations
Exceeding Mini Reporting Threshold

Filed C-3 and C-4 reports for full reporting after being noti-

fied about the complaint, and provided written explanation

with mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Failure to file electronically

Filed C-3 and C-4 reports electronically after being notified

about the complaint, and provided written explanation with

mitigating circumstances. $0 - $750 $750 - $1,500 $1,500 - $2,250
Use of public facilities for the purpose of assisting a campaign
for the election of any person to any office, or for the promotion
of or opposition to any ballot proposition.

Use of public facilities was incidental and isolated, and evi-

dence was not submitted indicating that the use may have

affected the outcome of the election. $0 - $750 $750 - $1,500 $1,500 - $2,250
Failure to file Lobbyist Registration report (L-1 report)

Filed missing L-1 report after being notified about the com-

plaint, and provided written explanation with mitigating

circumstances. $0 - $300 $300 - $600 $600 - $1,000
Failure to File Agency Lobbying Report (L-5 report)

Filed missing L-5 report or amended L-5 report after being

notified about the complaint, and provided written explana-

tion with mitigating circumstances. $0 - $300 $300 - $600 $600 - $1,000

[53]
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Grassroots Lobbying Report (L-6 report)

Filed missing L-6 report or amended L-6 report after being
notified about the complaint, and provided written explana-
tion with mitigating circumstances. $0 - $300 $300 - $600 $600 - $1,000

Sponsor identification requirements for political advertising

Political advertising failed to include any sponsor identifi-
cation, or included improper or misleading sponsor identi-
fication. $0 - $300 $300 - $600 $600 - $1,000

Party preference requirement for political advertising

Political advertising failed to include a candidate's party
preference. $0 - $300 $300 - $600 $600 - $1,000

Use of current picture requirement in political advertising

Political advertising fails to include at least one picture of
the candidate used in the advertising that was taken within
the last five years, that is no smaller than any other picture
of the same candidate used in the same advertisement. $0 - $300 $300 - $600 $600 - $1,000

Political advertising or electioneering communication—Libel or defamation per se

Political advertising or an electioneering communication
that contains a false statement of material fact about a can-
didate for public office. $0 - $600 $600 - $1,200 $1,200 - $2,400

Political advertising or an electioneering communication
that falsely represents that a candidate is the incumbent for
the office sought when in fact the candidate is not the
incumbent. $0 - $600 $600 - $1,200 $1,200 - $2,400

Political advertising or an electioneering communication
that makes either directly or indirectly, a false claim stating
or implying the support or endorsement of any person or
organization when in fact the candidate does not have such
support or endorsement. $0 - $600 $600 - $1,200 $1,200 - $2,400

Commercial advertisers—Public inspection of documents

Commercial advertisers who after accepting or providing
political advertising or electioneering communications
during an election campaign fail to maintain documents or
books of account as required by WAC 390-16-050. $0 - $600 $600 - $1,200 $1,200 - $2,400

Candidates and political committees—Public inspection of books of accounts

Candidates or political committees who fail to accommo-
date requests for public inspection as required by WAC
390-16-043. $0 - $600 $600 - $1,200 $1,200 - $2,400

Limitations on employers or labor organizations

Failed to maintain open for public inspection, during nor-
mal business hours, documents and books of accounts
showing a copy of each employee's request for funds to be
withheld for transfer to a political committee. $0 - $600 $600 - $1,200 $1,200 - $2,400

(8) In a matter where the PDC staff have completed an investigation or resolved the matter as a technical correction, as
authorized in RCW 42.17A.755, the schedule set forth in the table above is not applicable.

AMENDATORY SECTION (Amending WSR 12-03-002, course of ((an)) a PDC audit or ((an)) investigation, the exec-
filed 1/4/12, effective 2/4/12) utive director may issue a subpoena directed to any person

WAC 390-37-063 Enforcement procedures— who probably possesses information which is relevant and

Demand for information—Subpoenas. (1) During the material to the audit or the investigation. The subpoena shall:
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(a) Specifically describe the information which is
sought, and

(b) Set forth a reasonable time and place for the produc-
tion of the information, and

(c) Notify the person that if the information is not pro-
duced, the executive director will apply to the superior court
for an appropriate order or other remedy.

The subpoena may be personally delivered or sent by
certified mail, return receipt requested.

(2) The commission or the presiding officer may issue a
subpoena under RCW 42.17A.110(6) and WAC 390-37-120
to compel persons to appear and give testimony and may
require the production of any books, papers, correspondence,
((mremorandums)) memoranda or other ((decuments—whieh))
evidence that the commission deems relevant and material.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-070 Enforcement procedures—Com-
plaints dismissed by executive director after an investiga-
tion has been commenced. The executive director, ((with

stener;)) at any time prior to consideration by the commis-
sion, may dismiss a complaint which on its face, or as shown
by investigation, does ((retshew)) provide reason to believe
that a ((matertal)) violation ((eftheseetions—ef-chapter
42 HFAREW-that-are—enforced-by-the-commissten)) has
occurred, shows that the respondent is in substantial compli-
ance with the relevant statutes or rules, or shows that formal
enforcement action is not warranted. The executive director

shall report at each regular commission meeting all com-
plaints dismissed.

NEW SECTION

WAC 390-37-071 Enforcement procedures—Initial
hearing (case status review prior to ninety days). (1) After
initiating an investigation pursuant to WAC 390-37-060, the
executive director will conduct a case status review, referred
to as an initial hearing in RCW 42.17A.755. The case status
review is not an adjudicative proceeding conducted pursuant
to the Administrative Procedure Act (chapter 34.05 RCW).
Its purpose is to ensure the investigation, is being conducted
expeditiously and to provide an opportunity to discuss possi-
ble alternative resolutions.

(2) The case status review will be conducted within
ninety days of the complaint being filed in the matter, and
may be held by telephone conference or in-person at a time
and place specified by PDC staff. Notice of the case status
review will be delivered electronically whenever possible.

(3) Participation in the case status review by the respon-
dent is not mandatory. The failure to participate in the hear-
ing will not prejudice any rights of the respondent with
respect to the investigation or potential adjudication of the
matter.

(4) The case status review shall have a set time limit as
determined by the executive director.

(5) At the case status review, the executive director shall
have the authority to:

WSR 18-16-036

(a) Provide the respondent with a brief opportunity to
explain the respondent's view of the matter, including why
further investigation may not be warranted;

(b) Identify any available options to resolve the matter;

(c) When appropriate, encourage the parties to enter into
a stipulated agreement as authorized by RCW 42.17A.755
and WAC 390-37-062; and

(d) Consider such other matters as may aid in the inves-
tigation, disposition or resolution of the matter.

(6) Following the case status review, the executive direc-
tor shall direct PDC staff to update the PDC's public case-
tracking database pursuant to WAC 390-37-005.

(7) The executive director shall report to the commis-
sion, no later than the next regular commission meeting, any
case status reviews held. The executive director's report shall
include an overview of matters addressed and any review out-
comes.

(8) Nothing in this section shall limit the authority of the
commission or its staff to resolve a complaint or refer a mat-
ter to the attorney general at any time.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-075 Enforcement procedures—
Deferred enforcement((—RPreeess)) after an investigation
has been commenced. (1) As provided by WAC 390-37-
060, the chair or the chair's designee commissioner may
authorize deferred enforcement:

(a) Following a ((fermal—investigatien)) case status
review provided for in WAC 390-37-071, referred to as an
initial hearing in RCW 42.17A.755, in lieu of a formal inves-
tigation;

(b) Following an investigation, in lieu of a notice of
administrative charges for an adjudicative proceeding; or

((8))) (c) After a notice of administrative charges, prior
to an adjudicative proceeding.

(2) The executive director will recommend to the chair
or the chair's designee commissioner the conditions of a
deferred enforcement. The conditions shall be clearly defined
and agreed to by the respondent, along with the consequences
for failure to meet the conditions of the deferral. Negotiations
regarding deferred enforcement shall be informal and without
prejudice to rights of a participant in the negotiations.

(3) With concurrence of the chair or the chair's designee
commissioner, the executive director or designee (commis-
sion staff) shall memorialize the pertinent facts and the con-
ditions of the deferral ((in)) by electronic writing to the
respondent, together with the consequences for failure to
meet the conditions of the deferral. The agreement shall be
signed by ((staff)) the executive director and the respon-
dent. Staff shall notify the respondent that any administrative
charges issued in the matter are stayed pending satisfaction of
the deferral conditions.

(4) Once the deferral conditions are met, the complaint
shall be dismissed with no further investigation or action as
provided by WAC 390-37-070.

(5) If the deferral conditions are not met, the complaint
shall proceed in accordance with WAC 390-37-060.
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AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-090 Enforcement procedures—Cases
resolvable by stipulation after an investigation and prior
to an enforcement hearing (adjudicative proceeding)((o¥
by—eﬂte%a#e*n-&t—we—d-ts-pa&e—meehﬂmms)) (1) RCW
34.05.060 authorizes agencies to establish by rule specific
procedures for attempting and executing informal settlement
of matters. The following procedures are available for infor-
mal dispute resolution prior to an adjudicative proceeding
that may make more elaborate proceedings under the Admin-
istrative Procedure Act unnecessary.

(a) Any enforcement matter before the commission
which has not yet been heard in an adjudicative proceeding
may be resolved by settlement. The respondent shall commu-
nicate ((his-er-her)) their request to the executive director or
designee (commission staff), setting forth all pertinent facts
and the desired remedy. Settlement negotiations shall be
informal and without prejudice to rights of a participant in the
negotiations.

(b) ((When)) The executive director and respondent may
also agree to ((terms-ofany)) a stipulation of facts, violations,
and/or penalty((;)). The commission staff shall prepare the
stipulation for presentation to the commission.

(c) Any proposed stipulation shall be in writing, must
include a brief recitation of the facts, violations and penalty,
and be signed by each party to the stipulation or ((his-erher))
their representative. The executive director shall sign for
((commission)) PDC staff. Any stipulation to facts, viola-
tions, or penalty shall be provided by 4:00 p.m. three business
days preceding the hearing. The commission has the option
of accepting, rejecting, or modifying the proposed stipulation
or asking for additional facts to be presented. If the commis-
sion accepts the stipulation or modifies the stipulation with
the agreement of the ((eppesingparty)) parties, the commis-
sion shall enter an order in conformity with the terms of the
stipulation. If the commission rejects the stipulation or ((the
oppesing)) cither party does not agree to the commission's
proposed modifications to the stipulation, and if no revised
stipulation or staff report is presented to the commission, then
an adjudicative proceeding shall be scheduled and held.

(2) Parties are encouraged to be creative in resolving
cases without further litigation where appropriate.

(3) ((FeHewinga)) As part of the commission's review of
any proposed stipulation of facts ((et)), violations and law or
other alternative resolution ruled on at a hearing, if the com-
mission determines certain additional sanctions or other steps
are required by the respondent ((as-aresult-of the-alternative
dﬁpﬂ%e—fese}&ﬂeﬁ—rﬁe}udmg—s&pﬁ}aﬂeﬂs)) and states on the
record that ((#)) the commission intends to enter an order,
and the respondent does not timely raise an objection at the
hearing, it shall be presumed that the respondent has waived
objections and appeals, and agrees to the entry of the order.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-100 Enforcement procedures—Con-
duct of hearings (adjudicative proceedings). (1) An
enforcement hearing (adjudicative proceeding) shall be con-
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ducted pursuant to the Administrative Procedure Act (chapter
34.05 RCW). Chapter 390-37 WAC further governs these
proceedings, as supplemented by chapter 10-08 WAC. To the
extent chapters 390-37 and 10-08 WAC differ, chapter 390-
37 WAC controls.

(2) An adjudicative proceeding shall be heard by the
commission, except for brief adjudicative proceedings which
are conducted by the chair or the chair's designee.

(3) The commission or the presiding officer shall have
the authority to:

(a) Determine the order of presentation of evidence;

(b) Administer oaths and affirmations;

(c) Rule on procedural matters, objections, and motions;

(d) Rule on offers of proof and receive relevant evi-
dence;

(e) Pursuant to RCW 34.05.449(5), close parts of a hear-
ing to public observation or order the exclusion of witnesses
upon a showing of good cause;

(f) Interrogate witnesses called by the parties in an
impartial manner to develop any facts deemed necessary to
fairly and adequately decide the matter;

(g) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and receive
such evidence subject to full opportunity for cross-examina-
tion and rebuttal by all parties;

(h) Take official notice of facts pursuant to RCW
34.05.452(5);

(1) Regulate the course of the hearing and take any
appropriate action necessary to maintain order during the
hearing;

(j) Permit or require oral argument or briefs and deter-
mine the time limits for submission thereof;

(k) Issue an order of default pursuant to RCW 34.05.440;

(1) Take any other action necessary and authorized by
any applicable statute or rule;

(m) Waive any requirement of these rules unless a party
shows that it would be prejudiced by such a waiver; and

(n) The commission chair or the chair's designee may
conduct the procedural aspects of the adjudicative proceeding
under (a) through (m) of this subsection, unless a majority of
members present vote to seek a full commission decision on
any particular matter.

(4) The commission may decide dispositive motions, and
any other matters referred to it by the presiding officer at a
prehearing conference.

(5) After an adjudicative proceeding by the commission,
the commission may ((find-that)):

(a) Find that the respondent did not violate ((the-aet))
chapter 42.17A RCW, as alleged, and dismiss the case; or

(b) Find that the respondent violated chapter 42.17A
RCW, as alleged, and determine the sanction, if any, to be
imposed; or

(c) Find that the respondent is in apparent violation of
chapter 42.17A RCW, ((its-ew#)) and that the commission's
statutory remedies are inadequate, and enter ((its)) an order
referring the matter to the attorney general or another appro-
priate law enforcement agency as provided in RCW
42.17A.105 and 42.17A.755.
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(6) Upon the conclusion of an adjudicative proceeding or
after submission of memos, briefs or proposed findings when
requested by the presiding officer, the commission:

(a) Shall set forth in writing its findings of fact, conclu-
sions of law and decision on the merits of the case and enter
an order within thirty days. unless extended by the presiding
officer due to the complexity of the case or other good cause;
and

(b) Shall serve the ((respendent)) parties by electronic
communication a copy of the findings of fact, conclusions of
law and decision and order.

(7) Once the commission has drafted and approved an
order, the executive director is authorized to sign orders on
behalf of the commission at the discretion of the commission.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-103 Enforcement procedures—Com-
mission options following receipt of a staff report on
alleged violations. Upon receipt of a PDC staff report con-
cerning alleged violations ((ef—trhese—seeﬁeﬂs—ef—ehap%ef
%M&t—ﬂae—emmsaeﬁ—e&fefees)) the commis-
sion may:

(1) Direct the executive director to ((issue)) pursue an
alternative ((respense)) resolution as provided in WAC 390-
37-060;

(2) Defer enforcement as provided in WAC 390-37-075;

(3) Issue an order; or

(4) Refer the matter or apparent violations to the attorney

general or other enforcement agency pursuant to RCW
42.17A.105(5) and ((4237A-759)) 42.17A.755.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-105 Enforcement hearings (adjudica-
tive proceedings)—Prehearing conference((—Rule)). (1)
In any prehearing conference prior to an enforcement hearing
(adjudicative proceeding), the ((ehair-or-the-chair's-designee
upen-histher)) presiding officer upon their own motion or
upon request by one of the parties or their qualified represen-
tative, may direct the parties to appear at a specified time and
place for a conference to consider:

(a) Identifying and simplifying issues;

(b) The necessity of any amendments to the ((pleadings))
case documents;

(c) The possibility of obtaining stipulations, admissions
of facts and of documents;

(d) Limiting the number and consolidation of the exam-
ination of witnesses; ((and))

(e) Submitting proposed orders:

(f) Deadlines for briefs, exhibit and witness lists and
objections thereto, proposed orders, and other procedural
((and-such-other)) matters as may aid in the conduct of the
proceeding.

(2) Prehearing conferences may be presided over by the

chair or ((histher)) designee commissioner as presiding offi-
cer.
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(3) Prehearing conferences may be held by telephone
conference call or at a time and place specified by the presid-
ing officer.

(4) In a prehearing conference, the presiding officer may
hear prehearing motions regarding preliminary matters such
as motions in limine, discovery motions, and other similar
matters. The presiding officer shall not consider dispositive
motions in a prehearing conference and such motions will
automatically be scheduled for consideration before the com-
mission.

(5) Following the prehearing conference, the presiding
officer shall issue an order reciting the action taken and deci-
sions made at the conference and the date on which objec-
tions to the order are to be filed and served. If no objection to
the order is timely filed with the presiding officer, the order
shall control the subsequent course of the proceeding unless
modified for good cause by subsequent order.

(6) When the chair or ((histher)) designee commissioner
presides over a prehearing conference, ((he-ex-she)) the pre-
siding officer is acting as a quasi-judicial body which relates
to a quasi-judicial matter between named parties. Therefore,
a prehearing conference is not subject to chapter 42.30 RCW,
Open Public Meetings Act.

AMENDATORY SECTION (Amending WSR 03-22-065,
filed 11/4/03, effective 12/5/03)

WAC 390-37-120 Enforcement hearings (adjudica-
tive proceedings)—Subpoenas—Discovery—Hearings.
(1) The commission, or presiding officer, may issue subpoe-
nas for discovery, subpoenas to persons to appear and give
testimony, and may require the production of any books,
papers, correspondence, memorandums, or other records
deemed relevant or material and the commission or presiding
officer may issue protective orders as a part of an enforce-
ment hearing. The ((agerey)) PDC staff or its legal represen-
tative may issue subpoenas as may the attorney of the party
against whom action is being taken. Upon request of the com-
mission or presiding officer, all subpoenas must be filed with
the commission, together with proof of proper service. Such
subpoenas will issue and may be enforced in the form and
manner set forth in RCW 34.05.446 and WAC 10-08-120(4).
The subpoena may be personally delivered or sent by certi-
fied mail, return receipt requested.

(2) The commission, or presiding officer, upon motion or
before the time specified in the subpoena for compliance
therewith, may:

(a) Quash or modify the subpoena if it is unreasonable
and oppressive; or

(b) Condition denial of the motion upon the advance-
ment by the person in whose behalf the subpoena is issued of
the reasonable cost of producing the books, papers, docu-
ments, or tangible things.

(3) The attendance of witnesses and such production of
evidence may be required from any place within the state of
Washington to any location where a hearing is being con-
ducted.
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AMENDATORY SECTION (Amending WSR 03-22-065,
filed 11/4/03, effective 12/5/03)

WAC 390-37-130 Enforcement hearings (adjudica-
tive proceedings)—Depositions and interrogatories—
Right to take. Unless otherwise provided, any party may
take the testimony of any person, including a party, by depo-
sition upon oral examination or written interrogatories for use
as evidence in the hearing. The deposition of a commissioner,
the executive director, or ((assistant-direetor)) other staff,
may only be taken upon application to the commission, for
good cause shown, and only in those circumstances where the
statements or depositions of other staff members would not
reveal the information, evidence, or details needed by the
party for the case. The attendance of witnesses to a deposition
may be compelled by use of a subpoena. Depositions shall be
taken only in accordance with this rule and the rules on sub-
poenas.

AMENDATORY SECTION (Amending WSR 03-18-003,
filed 8/20/03, effective 9/20/03)

WAC 390-37-134 Enforcement hearings (adjudica-
tive proceedings)—Depositions and interrogatories ((in
enforeementhearings(adjudieative-proeeedingsy))—Pro-
tection of parties and deponents. After notice is served for
taking a deposition, upon its own motion or upon motion rea-
sonably made by any party or by the person to be examined
and upon notice and for good cause shown, the commission
or the presiding officer in a prehearing conference may make
an order that the deposition shall not be taken, or that it may
be taken only at some designated place other than that stated
in the notice, or that it may be taken only on written interrog-
atories, or that certain matters shall not be inquired into, or
that the scope of the examination shall be limited to certain
matters, or that the examination shall be held with no one
present except the parties to the action and their officers or
counsel, or the commission may make any other order which
justice requires to protect the party or witness from annoy-
ance, embarrassment, or oppression. At any time during the
taking of the deposition, on motion of any party or the depo-
nent, and upon a showing that the examination is being con-
ducted in bad faith or in such manner as unreasonably to
annoy, embarrass, or oppress the deponent or party, the com-
mission or the presiding officer in a prehearing conference
may order the officer conducting the examination to cease
forthwith from taking the deposition or may limit the scope
and manner of the taking of the deposition as above provided.
If the order made terminates the examination, it shall be
resumed only upon the order of the agency. Upon demand of
the objecting party or deponent, the taking of the deposition
shall be suspended for the time necessary to make a motion
for an order.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-136 Enforcement hearings (adjudica-
tive proceedings)—Production of documents and use at
hearing and other hearing procedures (((adjudieative
proeeeedings))). (1) Unless a prehearing order states other-
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wise, the provisions of this rule apply to evidence and written
argument (legal briefs) filed and served in hearings (adju-
dicative proceedings). Parties or the executive director may
request a prehearing conference if provisions of this rule need
to be adjusted or if the provisions are not adhered to by the
parties.

(2) The parties are encouraged to exchange copies of
proposed exhibits, exhibit lists and witness lists prior to the
deadline specified in subsection (3)(a) of this section. The
parties are encouraged to exchange documents by email
whenever possible. The parties are encouraged to confer and
determine whether there are any objections to the evidence
and whether any agreements or stipulations can be reached
regarding proposed exhibits, witnesses, and legal and factual
issues.

(3)(a) Unless the commission determines otherwise,
when evidence is to be offered at the adjudicative proceeding
or when briefs are to be submitted at the adjudicative pro-
ceeding, the party offering the evidence or brief shall file
with the commission and serve on all parties a copy of pro-
posed exhibits, exhibit lists, witness lists, and briefs with the
commission via an email to the executive director or his or
her designee by the date and time designated by the executive
director or designee, which is typically by 1:00 p.m. Pacific
Time at least eight days prior to the hearing. The email shall
provide the name of the party submitting the documents, the
total number of pages, the software used to prepare the docu-
ment, and the name, address, telephone number and email
address of the person sending the email message.

(b) In the event electronic submission is not readily
available to a pro se respondent or the evidence is not suited
to email transmission, other means of providing these materi-
als to the commission may be approved by the chair or the
executive director, or their designees if requested in advance
of the date and time in (a) of this subsection.

(¢) ((On-the-day-the-parties provide-these-materials-elee-
. ssion. )
; Ei]? OTReea ]5551 7Y S Hif .E]E E]
€d))) The parties shall confirm in advance with the exec-
utive director that any documents provided electronically are
able to be accessed by software available at the agency. If
they are not accessible, the executive director shall direct
how the documents are to be submitted.

((¢))) (d) The documents are considered filed when
received during actual business hours at the commission
office. If received after actual business hours, they will be
deemed filed the next business day.

(4) Respondent's exhibits shall be numbered R-1, R-2,
etc. ((Gemmtisston)) PDC staff exhibits shall be numbered S-
1, S-2, etc. Jointly submitted exhibits shall be numbered J-1,
J-2, etc. If an exhibit is not jointly submitted but there is no
objection to it by the responding party, the party offering the
exhibit shall designate agreed-to exhibits on the party's
exhibit list.

(5) Briefs shall contain the name of the respondent in the
caption and the cause number. Briefs shall be no more than
twenty-five pages, double-spaced, excluding attachments or
exhibits.
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(6) The parties shall inform the executive director of any
special equipment necessary for the adjudicative proceeding
at the time documents are filed with the commission.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-140 Brief enforcement hearings (brief
adjudicative proceedings)—Authority. (1) The commis-
sion may provide a brief adjudicative proceeding for viola-
tions ((ef—the—see&eﬂs—e{;ehap%ef—%e\&f—ﬂ%&t—ﬁ
enferees)) in which the facts are undisputed, the violations
appear to be relatively minor in nature, and a penalty no
greater than $1,000 will be assessed for the violations. Typi-
cal matters to be heard in a brief adjudicative proceeding
include, but are not limited to, the following:

(a) Failure to file or late filing of required reports;

(b) Failure to report or accurately report campaign con-
tributions or expenditures or funds spent in lobbying;

(c) Use of public office facilities in election campaigns
when the value of public funds expended was minimal; and

(d) Infractions of political advertising law regarding
sponsor identification or political party identification.

(2) The commission may utilize a penalty schedule for
brief adjudicative proceedings.

(3) Brief adjudicative proceedings are set forth in RCW
34.05.482 through 34.05.494.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-142 Brief enforcement hearing (brief
adjudicative proceeding)—Procedure. (1) A brief adju-
dicative proceeding may be presided over by the chair, or a
member of the commission designated by the chair.

(2) When a violation, as described in WAC 390-37-140,
is alleged, before taking action, the executive director shall
send the ((alleged—-ielater)) respondent notice, which shall
include:

(a) Alleged violation;

(b) The maximum amount of the penalty that can be
imposed at the hearing, relevant penalty schedules, and the
amount of any proposed fine; and

(c) Person's right to respond either ((in)) by electronic
writing or in person ((te-explain-histherview-of the-matter)).

(3) As provided in RCW 34.05.050, a respondent ((whe

has-beennotified-of a-briefadjudicative proceeding)) may
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waive the opportunity for a hearing by providing the follow-
ing ((priorto-the-hearing)):

(a) A signed statement of understanding;

(b) Any missing required reports; and

(c) A penalty payment specified by the executive direc-
tor in accordance with the penalty authority of WAC 390-37-
140 and the brief enforcement hearing penalty schedules of
this chapter.

(4) As used in this section, the term "statement of under-
standing" means a written statement signed by the respondent
that:

(a) Acknowledges a violation of chapter 42.17A RCW
and any relevant rules; and

(b) Expresses the respondent's understanding that the
commission will not hold any adjudicative proceeding con-
cerning the violation.

(5) At the time of the hearing if the presiding officer
believes alleged violations are of such magnitude as to merit
penalties greater than one thousand dollars, the presiding
officer shall immediately adjourn the hearing and direct the
matter be scheduled for an adjudicative proceeding by the
full commission.

(6) ((At-the-timeanyunfaverable-actionis-taken-the pre-
sidmg—efﬁeef)) Within thirty days after the hearing, the com-
mission shall serve upon each party a written statement
describing the violation, the reasons for the decision, ((and))

the penalty imposed((—Withinten-days;-the-presiding-offieer

shall-give-the-parties-a-briefwritten-statement-of thereasens
for-the-deeiston)), and information about any internal admin-
istrative review or reconsideration available. The executive
director is authorized to sign the decision on behalf of the
presiding officer.

(7) The written decision of the presiding officer is an ini-
tial order. If no review is taken of the initial order, the initial
order shall be the final order.

AMENDATORY SECTION (Amending WSR 18-10-088,
filed 5/1/18, effective 6/1/18)

WAC 390-37-143 Brief enforcement hearings (brief
adjudicative proceeding)—Penalty schedule. The presid-
ing officer may assess a penalty up to one thousand dollars
upon finding a violation of chapter 42.17A RCW or Title 390
WAC.

(1) Base penalty amounts:

Violation

‘ 1st Occasion ‘ 2nd Occasion | 3rd Occasion

Failure to timely file an accurate and complete statement of financial affairs (F-1):

Filed report after hearing notice, but before enforcement hearing. Pro- $0 - $150 $150 - $300 $300 - $600
vided written explanation or appeared at hearing to explain mitigating

circumstances. Did not enter into statement of understanding.

Filed report after hearing notice, but before enforcement hearing. Did $150 $300 $600
not enter into statement of understanding.

Failed to file report by date of enforcement hearing. $250 $500 $1,000

Candidate's failure to timely file an accurate and complete registration statement (C-1)/statement of financial affairs (F-1):

[591]
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Violation 1st Occasion | 2nd Occasion | 3rd Occasion

Filed report after hearing notice, but before enforcement hearing. Pro- $0 - $150 $150 - $300 | $300 - $600 per

vided written explanation or appeared at hearing to explain mitigating per report per report report up to

circumstances. Did not enter into statement of understanding. $1,000

Filed report after hearing notice, but before enforcement hearing. Did $150 $300 $600 per report

not enter into statement of understanding. per report per report up to $1,000

Failed to file report by date of enforcement hearing. $250 $500 consideration
per report per report by full commis-

sion

Failure to timely file an accurate and complete lobbyist monthly expense report (L-2):

Filed report after hearing notice, but before enforcement hearing. Pro- $0 - $150 $150 - $300 $300 - $600

vided written explanation or appeared at hearing to explain mitigating

circumstances. Did not enter into statement of understanding.

Filed report after hearing notice, but before enforcement hearing. Did $150 $300 $600

not enter into statement of understanding.

Failed to file report by date of enforcement hearing. $250 $500 $1,000

Failure to timely file an accurate and complete lobbyist employer report (L-3):

Filed report after hearing notice, but before enforcement hearing. Pro- $0 - $150 $150 - $300 $300 - $600

vided written explanation or appeared at hearing to explain mitigating

circumstances. Did not enter into statement of understanding.

Filed report after hearing notice, but before enforcement hearing. Did $150 $300 $600

not enter into statement of understanding.

Failed to file report by date of enforcement hearing. $250 $500 $1,000

Failure to timely file accurate and complete disclosure reports:

Political committee registration (C-1pc). $150 $300 $600

Statement of contributions deposit (C-3). $150 $300 $600

Summary of total contributions and expenditures (C-4). $150 $300 $600

Independent expenditures and electioneering communications (C-6). $150 $300 $600

Last minute contribution report (LMC). $150 $300 $600

Out-of-state committee report (C-5). $150 $300 $600

Annual report of major contributors (C-7). $150 $300 $600

Failure to timely file accurate and complete reports disclosing lobbying activities:

Lobbyist registration (L-1). $150 $300 $600

Public agency lobbying report (L-5). $150 $300 $600

Grass roots lobbying report (L-6). $150 $300 $600

Failure to file electronically. $350 $650 $1,000

Exceeding contribution limits. $150 $300 $600

Exceeding mini reporting threshold. $150 $300 $600

Failure to comply with political advertising sponsor identification $150 $300 $600

requirements.

Failure to include required candidate's party preference in political $150 $300 $600

advertising.

Failure to comply with other political advertising requirements, RCW $150 $300 $600

42.17A.330 through 42.17A.345.

Use of public facilities to assist a campaign for election or promote a $150 $300 $600

ballot measure.

Proposed [60]
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Violation ‘ 1st Occasion ‘ 2nd Occasion | 3rd Occasion
Treasurer's failure to timely file an accurate and complete annual treasurer's report (T-1):

Filed report after hearing notice, but before enforcement hearing. Pro- $0 - 8150 $150 - $300 $300 - $600
vided written explanation or appeared at hearing to explain mitigating

circumstances. Did not enter into statement of understanding.

Filed report after hearing notice, but before enforcement hearing. Did $150 $300 $600

not enter into statement of understanding.

Failed to file report by date of enforcement hearing. $250 $500 $1,000

"Occasion" means established violation. Only violations
in the last five years will be considered for the purpose of
determining second and third occasions.

(2) In determining the appropriate penalty, the presiding
officer may consider the nature of the violation and aggravat-
ing and mitigating factors, including:

(a) Whether the respondent is a first-time filer;

(b) The respondent's compliance history for the last five
years, including whether the noncompliance was isolated or
limited in nature, indicative of systematic or ongoing prob-
lems, or part of a pattern of violations by the respondent, or in
the case of a political committee or other entity, part of a pat-
tern of violations by the respondent's officers, staff, principal
decision makers, consultants, or sponsoring organization;

(c) The respondent's unpaid penalties from a previous
enforcement action;

(d) The impact on the public, including whether the non-
compliance deprived the public of timely or accurate infor-
mation during a time-sensitive period, or otherwise had a sig-
nificant or material impact on the public;

(e) The amount of financial activity by the respondent
during the statement period or election cycle;

(f) Whether the late or unreported activity was signifi-
cant in amount or duration under the circumstances, includ-
ing in proportion to the total amount of expenditures by the
respondent in the campaign or statement period,

(g) Corrective action or other remedial measures initi-
ated by respondent prior to enforcement action, or promptly
taken when noncompliance brought to respondent's attention;

(h) Good faith efforts to comply, including consultation
with ((eemmissten)) PDC staff prior to initiation of enforce-
ment action and cooperation with ((eemmission)) PDC staff
during enforcement action, and a demonstrated wish to
acknowledge and take responsibility for the violation;

(i) Personal emergency or illness of the respondent or
member of his or her immediate family;

(j) Other emergencies such as fire, flood, or utility failure
preventing filing;

(k) Sophistication of respondent or the financing, staff-
ing, or size of the respondent's campaign or organization; and

(I) ((Commissien)) PDC staff, third-party vendor, or
equipment error, including technical problems at the agency
preventing or delaying electronic filing.

(3) The presiding officer has authority to suspend all or a
portion of an assessed penalty under the conditions to be
determined by that officer including, but not limited to, pay-
ment of the nonsuspended portion of the penalty within five
business days of the date of the entry of the order in that case.

(4) If, on the third occasion, a respondent has outstand-
ing penalties or judgments, the matter will be directed to the
full commission for consideration.

(5) The presiding officer may direct a matter to the full
commission if the officer believes one thousand dollars
would be an insufficient penalty or the matter warrants con-
sideration by the full commission. Cases will automatically
be scheduled before the full commission for an enforcement
action when the respondent:

(a) Was found in violation during a previous reporting
period;

(b) The violation remains in effect following any
appeals; and

(c) The person has not filed the disclosure forms that
were the subject of the prior violation at the time the current
hearing notice is being sent.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-144 Brief enforcement hearing (brief
adjudicative proceedings)—((Administrative-review—pro-
eedures)) Process for full commission review. (1) The com-
mission shall conduct a review of the initial order upon the
electronic written ((er-eral)) request of a party if the commis-
sion receives the request within twenty-one days after the ser-
vice of the initial order. "Service" is defined as the date the
order was deposited in the U.S. mail per RCW 34.05.010(19),
electronically distributed or personally served. The party
seeking review shall state the reason for the review, and iden-
tify what alleged errors are contained in the initial order.

(2) If ((the—parties—have)) a party has not requested
review, the commission may conduct a review of the initial
order upon its own motion and without notice to the parties,
but it may not take any action on review less favorable to any
party than the original order without giving that party notice
and an opportunity to explain that party's view of the matter.

(3) The order on review shall be ((i)) by electronic writ-
ing stating the findings made, and the reasons for the deci-
sion, and notice that reconsideration and judicial review are
available. The order on review shall be entered within twenty
days after the date of the initial order or of the request for
review, whichever is later.

(4) If the commission is not scheduled to meet within
twenty days after the date of the initial order or request for
review and therefore cannot dispose of the request within that
time period, the request is:

(a) Deemed denied under RCW 34.05.491(5) and the ini-
tial order becomes final;

Proposed



WSR 18-16-036

(b) Considered a request for reconsideration under WAC
390-37-150; and

(c) Scheduled for consideration and disposition at the
next commission meeting at which it is practicable to do so.

AMENDATORY SECTION (Amending WSR 17-03-004,
filed 1/4/17, effective 2/4/17)

WAC 390-37-150 Commission reconsideration and
judicial review of decisions. (1) For purposes of this rule,
"decision" means any findings, conclusions, order, or other
action by the commission which is reviewable by a court.

(2) A decision may be reconsidered only upon (a) the
((written)) request of a party ((thereby)) by electronic writing
or (b) the motion or written request, by electronic writing, of
a commissioner who voted on the prevailing side when that
decision was made.

(3) Such a request or motion for reconsideration shall be
filed electronically at the office of the public disclosure com-
mission (PDC), or motion made, within ten days of service of
the decision of which reconsideration is sought. Copies of the
request or motion shall be served electronically on all parties
of record at the time the request for reconsideration or motion
is filed.

(4) A request or motion for reconsideration shall specify
the grounds therefor. Grounds for reconsideration shall be
limited to:

(a) A request for review was deemed denied in accor-
dance with WAC 390-37-144(4);

(b) New facts or legal authorities that could not have
been brought to the commission's attention with reasonable
diligence in time for the review process in WAC 390-37-144.
If errors of fact are alleged, the requester must identify the
specific evidence in the prior proceeding on which the
requester is relying. If errors of law are alleged, the requester
must identify the specific citation; or

(c) Significant typographical or ministerial errors in the
order.

(5) Upon being served with a decision, the respondent
may treat that decision as final for the purpose of petitioning
for judicial review. The commission may not reconsider any
decision after being served with a petition for judicial review.

(6) When a request for reconsideration is served, or
motion made, enforcement of the decision of which reconsid-
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eration is sought shall be stayed and the decision shall not be
final until the commission has acted on the request or motion
for reconsideration.

(7) The commission is deemed to have denied the
request or motion for reconsideration ((ermetion)) if, within
twenty days from the date the request or motion is filed, the
commission does not either (a) dispose of the request or
motion, or (b) serve the parties with written notice specifying
the date if will act upon the request or motion.

(8) The commission shall act on the reconsideration
request or motion, at the next meeting at which it practicably
may do so, by:

(a) Deciding whether to reconsider its decision; and

(b) If it decides to do so, either:

(i) Affirming its decision; or

(i1) Withdrawing or modifying the final order; or

(iii) Setting the matter for further hearing.

Provided, that before a decision may be amended other
than by lowering a penalty, the respondent shall be given
notice and an opportunity to be heard if, and in the same man-
ner as, required for the original decision.

AMENDATORY SECTION (Amending WSR 16-01-015,
filed 12/4/15, effective 1/4/16)

WAC 390-37-182 Penalty factors. (1) In assessing a
penalty, the commission considers the purposes of chapter
42.17A RCW, including the public's right to know of the
financing of political campaigns, lobbying and the financial
affairs of elected officials and candidates as declared in the
policy of RCW 42.17A.001; and, promoting compliance with
the law. The commission also considers and applies RCW
42.17A.755 and may consider any of the additional factors
described in subsection (3) of this section.

(2) Under RCW 42.17A.755, the commission:

(a) May waive a penalty for a first-time actual violation;

(b) Shall assess a penalty for a second actual violation
((efthe-samerule)) by the same person or individual, regard-
less if the person or individual committed the violation for a
different political committee;

(c) Shall assess successively increased penalties for suc-
ceeding actual violations ((efthe-samerule:)) pursuant to the
following schedule:

Violations:

Respondent failed to file or timely file an accurate or complete: (1) Statement of Financial Affairs (F-1 report) / (2) Can-

didate Registration / (C-1 report) / (3) Lobbyist Monthly Expense Report (L.-2 report) / (4) Lobbyist Emplover Annual
Report (L-3 report) and (5) Local Treasurer's Annual Report (T-1 report).

1st Occasion 2nd Occasion 3rd Occasion

Filed missing report after being notified about the com-

plaint and provided written explanation with mitigating cir-

cumstances.

$0 - $500 $500 - $1,500 $1.500 - $2,500

Report is filed late and is incomplete or inaccurate.

$0 - $1.000 $1.000 - $2.000 $2.000 - $3.000

Respondent failed to file or timely file accurate and complete campaign disclosure reports:

Cash Receipts Monetary Contributions Report (C-3 report)

Proposed
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Filed missing C-3 report or amended C-3 report after being
notified about the complaint and provided written explana-
tion with mitigating circumstances.

$0 - $1.500

$1.500- $2.500

$2,500 - $10,000

Failed to timely deposit monetary contributions within five
business days of receipt.

$0 - $1.500

$1.500- $2,500

$2.500 - $10,000

Failed to include employer and occupation information for
contributors of more than $100.

$0 - $1.500

$1.500- $2.,500

$2.500 - $10,000

Campaign Summary Receipts and Expenditures Report (C-4 report)

Filed missing C-4 report or amended C-4 report after being
notified about the complaint and provided written explana-

tion with mitigating circumstances.

$0 - $1.500

$1.500- $2.,500

$2.500 - $10,000

Failed to properly report the "purpose" of an expenditure
under RCW 42.17A.240(6) or 42.17A.255 (5)(b).

$0 - $1.500

$1.500- $2.,500

$2.500 - $10,000

Failed to properly report expenditures made on behalf of a
candidate or political committee by any person, agency,

firm, organization, etc.

$0 - $1.500

$1.500- $2.500

$2.500 - $10.000

Failed to report a contractual contingent liability.

$0 - $1.500

$1.500- $2.500

$2.500 - $10.000

Failed to properly dispose of surplus funds.

$0 - $1.500

$1.500- $2.,500

$2.500 - $10,000

Failed to properly make campaign books of account avail-
able for public inspection as required immediately preced-
ing the date of an election.

$0 - $1.500

$1.500- $2.500

$2.500 - $10.000

Independent Expenditure Report (C-6 report)

Filed missing C-6 report or amended C-6 report after being
notified about the complaint and provided written explana-
tion with mitigating circumstances.

$0 - $1.000

$1.000 - $2.000

$2.500 - $10.000

Report is filed late and is incomplete or inaccurate.

$0 - $1.500

$1.500 - $2,500

$2.500 - $10,000

Out-of-State Political Committee Report (C-5 report)

Filed missing C-5 report or amended C-5 report after being
notified about the complaint and provided written explana-

tion with mitigating circumstances.

$0 - $1.000

$1.000 - $2,000

$2.500 - $10,000

Last Minute Contribution Report (LMC report)

Filed missing LMC report or amended LMC report after
being notified about the complaint and provided written
explanation with mitigating circumstances.

$0 - $1.000

$1.000 - $2.000

$2.500 - $10.000

Exceeding contribution limits

Refunded contributions after being notified of the com-
plaint, over limit contributions were not significant, and
respondent provided written explanation with mitigating
circumstances.

$0 - $1.500

$1.500 - $2.500

$2.500 - $10.000

Other Alleged Violations:

Exceeding mini reporting threshold

Filed C-3 and C-4 reports for full reporting after being noti-
fied about the complaint and provided written explanation
with mitigating circumstances.

$0 - $1.000

$1.000 - $2.000

$2.500 - $10.000

Failure to file electronically

Filed C-3 and C-4 reports electronically after being notified
about the complaint, and provided written explanation with
mitigating circumstances.

$0 - $1.000

$1.000 - $2.000

$2.500 - $10.000
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Use of public facilities for the purpose of assisting a campaign
for the election of any person to any office, or for the promotion
of or opposition to any ballot proposition

Use of public facilities was incidental and isolated, and evi-
dence was not submitted indicating that the use may have
affected the outcome of the election.

$0 - $1.000

$1.000 - $2.000

$2.500 - $10.000

Failure to File Lobbyist Registration Report (-1 report)

Filed missing L-1 report after being notified about the com-
plaint and provided written explanation with mitigating cir-
cumstances.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Failure to File Agency Lobbying Report (L-5 report)

Filed missing L-5 report or amended L-5 report after being
notified about the complaint and provided written explana-
tion with mitigating circumstances.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Grassroots Lobbying Report (L-6 report)

Filed missing L-6 report or amended L-6 report after being
notified about the complaint and provided written explana-
tion with mitigating circumstances.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Sponsor identification requirements for political advertising

Political advertising failed to include any sponsor identifi-
cation or included improper or misleading sponsor identifi-
cation.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Party preference requirement for political advertising

Political advertising failed to include a candidate's party
preference.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Use of current picture requirement in political advertising

Political advertising fails to include at least one picture of
the candidate used in the advertising that was taken within

the last five years, that is no smaller than any other picture
of the same candidate used in the same advertisement.

$0 - $500

$500 - $1.000

$1.000 - $1.500

Political advertising or electioneering communication—Libel or defamation per se

Political advertising or an electioneering communication
that contains a false statement of material fact about a can-

didate for public office.

$0 - $500

$500 - $1,500

$1.500 - $2.500

Political advertising or an electioneering communication
that falsely represents that a candidate is the incumbent for

the office sought when in fact the candidate is not the
incumbent.

$0 - $500

$500 - $1.500

$1.500 - $2.500

Political advertising or an electioneering communication
that makes either directly or indirectly, a false claim stating
or implying the support or endorsement of any person or

organization when in fact the candidate does not have such
support or endorsement.

$0 - $600

$600 - $1,200

$1.200 - $2,400

Commercial advertisers—Public inspection of documents

Commercial advertisers who after accepting or providing
political advertising or electioneering communications

during an election campaign fail to maintain documents or
books of account as required by WAC 390-18-050.

$0 - $600

$600 - $1.200

$1.200 - $2.400

Proposed [64]
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Candidates and political committees—Public inspection of books of account

Candidates or political committees who fail to accommo-
date requests for public inspections as required by WAC
390-16-043.

$0 - $600 $600 - $1,200 $1.200 - $2.400

Limitations on employers or labor organizations

Failed to maintain open for public inspection, during nor-
mal business hours, documents and books of accounts

showing a copy of each employee's request for funds to be

withheld for transfer to a political committee.

$0 - $600 $600 - $1,200 $1.200 - $2,400

(3) In addition to the requirements of RCW 42.17A.755,
the commission may consider the nature of the violation and
any relevant circumstances, including the following factors:

(a) The respondent's compliance history, including
whether the noncompliance was isolated or limited in nature,
indicative of systematic or ongoing problems, or part of a pat-
tern of violations by the respondent, or in the case of a politi-
cal committee or other entity, part of a pattern of violations
by the respondent's officers, staff, principal decision makers,
consultants, or sponsoring organization;

(b) The impact on the public, including whether the non-
compliance deprived the public of timely or accurate infor-
mation during a time-sensitive period, or otherwise had a sig-
nificant or material impact on the public;

(c) Sophistication of respondent or the financing, staff-
ing, or size of the respondent's campaign or organization;

(d) Amount of financial activity by the respondent
during the statement period or election cycle;

(e) Whether the noncompliance resulted from a knowing
or intentional effort to conceal, deceive or mislead, or violate
the law or rule, or from collusive behavior;

(f) Whether the late or unreported activity was signifi-
cant in amount or duration under the circumstances, includ-
ing in proportion to the total amount of expenditures by the
respondent in the campaign or statement period,;

(g) Whether the respondent or any person, including an
entity or organization, benefited politically or economically
from the noncompliance;

(h) Personal emergency or illness of the respondent or
member of his or her immediate family;

(i) Other emergencies such as fire, flood, or utility failure
preventing filing;

(j) ((Cemmisstion)) PDC staff or equipment error, includ-
ing technical problems at the ((ageney)) PDC preventing or
delaying electronic filing;

(k) The respondent's demonstrated good-faith uncer-
tainty concerning staff guidance or instructions;

(1) Corrective action or other remedial measures initiated
by respondent prior to enforcement action, or promptly taken
when noncompliance brought to respondent's attention (e.g.,
filing missing reports, amending incomplete or inaccurate
reports, returning prohibited or overlimit contributions);

(m) Whether the respondent is a first-time filer;

(n) Good faith efforts to comply, including consultation
with ((eemmissien)) PDC staff prior to initiation of enforce-
ment action and cooperation with ((eemmission)) PDC staff
during enforcement action, and a demonstrated wish to
acknowledge and take responsibility for the violation;

(o) Penalties imposed in factually similar cases; and

[65]

(p) Other factors relevant to a particular case.

(4) The commission((-and-the-presiding-officerin-brief
adjudieative proeceedings;)) may consider the factors in sub-

sections (1) through (3) of this section in determining
whether to suspend a portion or all of a penalty upon identi-
fied conditions, and whether to accept, reject, or modify a
stipulated penalty amount recommended by the parties.

(5) ((Fhepresidingofficer-in-briefadjudicative proceed-
mngs-may-consider-whetherany-of thefactors—in-subseetions

H-threugh-(3)-of this-section-are-factors-that-warrant-direet-
ing-a—ease-to-thefull-cemmissien:)) Notwithstanding the

above schedule, the commission may assess a penalty of up
to ten thousand dollars per violation pursuant to RCW

42.17A.755, based on the aggravating factors set forth in sub-
sections (1) through (3) of this section.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 390-37-041 Citizen action notice procedures—Alle-
gations submitted to the attorney gen-
eral's office and/or prosecuting attor-

neys.

WSR 18-16-037
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 25, 2018, 9:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
10-067.

Title of Rule and Other Identifying Information: Chapter
16-700 WAC, State fair fund—Proration.

Hearing Location(s): On October 19, 2018, at 10:00
a.m., at the Hilton Hotel, 301 West 6th Street, Vancouver,
WA 98660.

Date of Intended Adoption: October 30, 2018.

Submit Written Comments to: Teresa Norman, P.O. Box
42560, Olympia, WA 98504-2560, email wsdarules
comments@agr.wa.gov, fax 360-902-2092, by 5:00 p.m.,
October 22, 2018.

Assistance for Persons with Disabilities: Contact Teresa
Norman, phone 360-902-2043, fax 360-902-2092, TTY 800-

Proposed
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833-6388 or 711, email tnorman@agr.wa.gov, by October
10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose is to
update the Washington state department of agriculture's
(WSDA) fair rules to be consistent with changes to state stat-
ute adopted by the legislature in 2018. Chapter 280, Laws of
2018, updated chapter 15.76 RCW to: (1) Ensure that if a fair
is not held due to a natural disaster, and therefore does not
conduct two successful, consecutive annual fairs, it will not
lose eligibility to apply for allocations; (2) no longer restricts
allocations to reimbursement for premiums and prizes; (3)
allow fairs to receive reimbursement for operating expenses
incurred; (4) increase the amount of the fair fund spent on
allocations; and (5) clarify terms of appointment to the fairs
commission. Chapter 16-700 WAC contains the require-
ments for agricultural fairs receiving allocations from the
state fair fund. Proposed amendments reorganize the chapter
and clarify qualifications and requirements for all categories
of agricultural fairs.

Reasons Supporting Proposal: SB 6368, which amends
chapter 15.76 RCW, was signed into law and became effec-
tive on June 7, 2018. Updates to the rules are necessary to
comply with updates to the authorizing statute. In addition,
this chapter has not been revised since 1997, lacks clarity,
and contains outdated information.

Statutory Authority for Adoption: RCW 15.76.180 and
chapter 34.05 RCW.

Statute Being Implemented: Chapter 15.76 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Teresa Norman, 1111
Washington Street S.E., Olympia, 360-902-2043.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency under RCW 34.05.-
328 (5)(a)(1).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
only correct typographical errors, make address or
name changes, or clarify language of a rule without
changing its effect; and rule content is explicitly and
specifically dictated by statute.

Is exempt under RCW 34.05.310 (4)(b), (d), and (e).
These rules concern distribution of public funds to
agricultural fairs. The rules do not regulate or
change the business practices of any business.

July 25,2018
Patrick Capper
Deputy Director

Proposed
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AMENDATORY SECTION (Amending WSR 80-01-019,
filed 12/14/79, effective 1/1/81)

WAC 16-700-002 Definitions. "Agricultural fair((:))"
means a fair or exhibition ((whteh-s)) intended to promote

agriculture by ((inelading)) having a balanced variety of
exhibits of livestock and agricultural products((;-as-wel-as)):

agriculture related arts and manufactures; ((inelading)) prod-
ucts of the farm home((5)); and educational contests, displays,
and demonstrations designed to train youth and to promote
the ((welfare-effarmpeople-andrural-diving)) importance of
agriculture and support rural economic development. There
are five categories of agricultural fairs: Area fairs, commu-
nity fairs, county fairs, district fairs, and youth shows or fairs.

"Allocation" means amounts from the state fair fund, the
account established in RCW 15.76.115, allocated to agricul-
tural fair categories.

"Area fair" means an agricultural fair with both open and
Junior participation and an extensive diversification of
classes, displays, and exhibits. Area fairs serve an area larger

than one county; have organized governing boards of direc-
tors; are nonprofit; show evidence of community support;

and are not under county commissioner jurisdiction.
"Community fair" means an agricultural fair with either

or both open or junior classes, displays or exhibits. Commu-
nity fairs do not have as extensive diversification of classes,
displays, or exhibits as area, county, or district fairs. Commu-
nity fairs serve an area smaller than areas served by area,
county, and district fairs; have organized governing boards of
directors; are nonprofit; and show evidence of community
support. There may be more than one community fair in a
county.

"County fair" means an agricultural fair with both open
and junior participation but not as extensive diversification of
classes, displays. and exhibits as an area fair. County fairs are

authorized by RCW 36.37.050, serve a single county, and are
under the jurisdiction of a board of county commissioners.

"Department”" means the Washington state department of
agriculture.

U

'Director" means the director of the Washington state
department of agriculture.

"District fair" means an agricultural fair with both open
and youth participation but not as extensive diversification of
classes, displays, and exhibits as an area fair. District fairs are
authorized by RCW 36.37.050, serve more than one county,

and are under county commission jurisdiction.

l

'Premiums and prizes" means anything of value given as
a reward or incentive for exhibits and educational contests,

displays, and demonstrations of an educational nature. Premi-
ums and prizes do not include livestock sale revenues, nor

anything of value given as a reward or incentive for promo-

tional or entertainment activities, such as queen contests,
parades, dances, rodeos, and races.

"Reimbursement" means a proportion of an allocation
distributed to eligible applicants as reimbursement for operat-
ing costs incurred according to the requirements of chapter
15.76 RCW and this chapter.

"Youth fair or show" means a 4-H or FFA agricultural
fair with the purpose of educating and training youth in agri-
culture and life skills. Youth fairs or shows serve three or
more counties; must be approved by an approving agency;
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have organized governing boards of directors; are nonprofit;
and show evidence of community support.

"Youth fair or show approving agency" means either the
Washington State University, which approves 4-H fairs and
shows, or the office of the superintendent of public instruc-
tion, which approves FFA fairs and shows.

NEW SECTION

WAC 16-700-015 Applications for reimbursement.
(1) Agricultural fairs must use reimbursement application
forms supplied by the department. Applicants for reimburse-
ment must include all information requested by the applica-
tion forms including, but not limited to, the number of exhib-
its and exhibitors, the amount awarded for premiums and
prizes, and operating expenses.

(2) An area, county, or district fair applying for a reim-
bursement must submit to the director an annual application
and a certified auditor's report of operating expenses on or
before February 15th in the year following the fair.

(3) A community fair applying for a reimbursement must
submit to the director an annual notarized application on or
before December 1st in the year of holding the fair.

(4) Youth fairs or shows applying for a reimbursement
must submit to the director an annual notarized application
on or before December 1st in the year of holding the fair. The
department will submit a copy of each youth fair or show
application to the approving agency.

AMENDATORY SECTION (Amending WSR 80-01-019,
filed 12/14/79, effective 1/1/81)

WAC 16-700-022 Requirements to qualify for reim-
bursement. ((AH)) Any agricultural fair((sshal)), except for
single species youth shows, applying for reimbursement of
operating expenses must:

(1) ((HaVe—a—wH&eﬂ—st&temen{—ef—&'rms—&&d—pﬂmeses

2))) Provide special activities for youth training and
development, such as judging contests, educational demon-
strations, and displays ((destgnred-to-train-youth)).

((3))) (2) Hold all activities to be considered as part of
the fair on consecutive days((: Previded;TFhat)). A fair may
hold a portion of these activities ((may-be-held)) up to seven
days before the first day of the fair.

(3) Have all displays or exhibits in one place and open to
the public for at least a seven-hour period.

AMENDATORY SECTION (Amending WSR 80-01-019,
filed 12/14/79, effective 1/1/81)

WAC 16-700-024 Director's review. Any fair not qual-
ifying under WAC ((+6-799-021-er16-700-022(3))) 16-700-
022 may apply to the director for a review of its circum-
stances and the director ((is-autherized)) has discretion to
determine eligibility ((erthe-basis)) in consideration of those
circumstances on a case-by-case basis.

WSR 18-16-037

AMENDATORY SECTION (Amending WSR 97-04-078,
filed 2/5/97, effective 3/8/97)

WAC 16-700-050 Merit criteria. (1) After allocation
to fair categories, fairs commissioners evaluate agricultural
fairs to help determine the distribution of reimbursement
according to the merit rating.

(2) Fairs commissioners evaluating agricultural fairs
have discretion in award of merit points.

(3) In determining the merit of ((area;—€distriet,—eounty

- . . i )

agricultural fairs, the fairs commissioners use standards
based on the following criteria:

((H)) (2) Aims and purposes: ((Ferwhat)) Evidence of
successful achievement of the fair or show's stated aims and
purposes. Fairs and shows should have a written statement
prominently displayed to the public that describes the reason
or purposes ((is-the-shew-held-and-whatis-the-evidenee-of

€2))) for which the fair or show is held.

(b) Organization and management: ((Fe—what)) The
extent ((s)) to which the organization, its officers and man-
agement, and the physical facilities and financial resources
are geared to accomplish the objectives stated ((abeve?

area-served?

4))) in the written statement of aims and purposes.

(c) General attractiveness: ((Are)) The agricultural,
educational, commercial and recreational features ((welbal-
aneed;-malking)) that help make the fair attractive to the fair-
going public((?

).

(d) Exhibits: ((Whatis)) The number, quality and diver-
sity of exhibits and their general rating judged by recognized
standards of excellence, as well as their neatness and orderli-
ness in all departments, in open and junior classes((2

6))).

(1) To qualify for the maximum number of animal exhibit
merit points, fairs should have three or more large animal cat-
egories, such as beef, sheep, swine, horses, dairy, goats, and

llamas; and three or more small animal categories, such as
dogs, cats, poultry, rabbits, cavies, and pocket pets.

(ii) To qualify for the maximum number of still life

exhibit merit points, fairs should have three or more still life
and sewn items, decorative arts, fine arts, photography, horti-
culture, crops, floriculture, crafts and hobbies, ag mechanics,
and STEM (science, technology, engineering and mathemat-
ics) exhibits.

(iii) Animal-only fairs and shows are exempt from the

still life requirement.

(e) Community, county or area interest: ((Hew—is
fall)) The participation and support ((ef)) from the area
served as indicated by ((a))) attendance, both paid and
total((5)); and ((£b})) by active support ((ef)) from service
clubs, farm organizations and other groups((?

).

() Success of the fair: How successful ((dees)) the fair
appears, measured by its accomplishment in relation to
resources available((2)).

Proposed
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(4) In the case of youth fairs and shows, fair commis-

sioners also consider to the extent to which the show or fair
supplements youth programs; provides opportunities for

showing results of supervised training in these programs; and
provides special activities for youth development, such as

judging contests, educational demonstrations, banquets, bar-
becues, programs, or other supervised recreation.

AMENDATORY SECTION (Amending Order 847, Regula-
tion 7, effective 6/8/61)

WAC 16-700-070 Reserve for disaster grants. ((AHe-

eations-to-fairsfromthe-speeial-assistanee poertion-ef the state
fait f.tﬂs shatt EE]mE ‘ E.Eﬁ;.m; ching EE;“ exeer };E h)l;
The department must reserve not less than five thousand dol-
lars for the purpose of making disaster grants to fairs that
have experienced disasters resulting from fire, flood, wind,
snow, earthquake or other acts of God. ((Areserve-ofnetless

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:
WAC 16-700-010 Activity reports required.
WAC 16-700-011
WAC 16-700-021 Qualifications.
WAC 16-700-027 Board of directors.

WAC 16-700-030 Effect of donated labor, materials, and
equipment.

WAC 16-700-040 Consideration given to community sup-
port.

WAC 16-700-060 Criteria for youth shows and fairs.
WAC 16-700-075 Special assistance grant limits.
WAC 16-700-080 Qualifying premiums and prizes.
WAC 16-700-090 Effective date.

Fair reorganization.

WSR 18-16-040
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed July 25,2018, 11:13 a.m.]

Supplemental Notice to WSR 18-08-090.

Preproposal statement of inquiry was filed as WSR 18-
01-057.

Title of Rule and Other Identifying Information: Pro-
posed rules to address the placement and storage of mini spir-
its bottles by spirits retail licensees: WAC 314-02-107 What
are the requirements for a spirits retail license?

Hearing Location(s): On September 5, 2018, at 10:00
a.m., at 3000 Pacific Avenue S.E., Olympia, WA 98504.

Proposed

Washington State Register, Issue 18-16

Date of Intended Adoption: On or after September 19,
2018.

Submit Written Comments to: Janette Benham, P.O. Box
43080, Olympia, WA 98504, email rules@lcb.wa.gov, fax
360-664-9689, by September 5, 2018.

Assistance for Persons with Disabilities: Contact Claris
Nnanabu, ADA Coordinator, Human Resources, phone 360-
664-1642, fax 360-664-9689, TTY 711 or 1-800-833-6388,
email Claris.Nnanabu@lcb.wa.gov, by August 31, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Rules are needed
to address the placement and storage of mini spirits bottles
for sale in a spirits retailer's premises.

Reasons Supporting Proposal: The placement and stor-
age of mini spirits bottles is a public safety issue. The pro-
posed rules will ensure mini spirits bottles are secured in
stores frequented by minors.

Statutory Authority for Adoption: RCW 66.08.030.

Statute Being Implemented: RCW 66.24.630.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor and canna-
bis board, governmental.

Name of Agency Personnel Responsible for Drafting:
Janette Benham, Rules Coordinator, 3000 Pacific Avenue
S.E., Olympia, WA, 360-664-1760; Implementation: Becky
Smith, Licensing Director, 3000 Pacific Avenue S.E., Olym-
pia, WA, 360-664-1615; and Enforcement: Justin Nordhorn,
Enforcement Chief, 3000 Pacific Avenue S.E., Olympia,
WA, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required because the
subject of proposed rule making does not qualify as a signif-
icant legislative rule or other rule requiring a cost-benefit
analysis under RCW 34.05.328(5).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. There are no
reporting requirements. Locking or otherwise securing mini
spirits bottles would not impose more-than-minor costs on
businesses in the industry.

July 25,2018
Jane Rushford
Chair

AMENDATORY SECTION (Amending WSR 12-12-065,
filed 6/5/12, effective 7/6/12)

WAC 314-02-107 What are the requirements for a
spirits retail license? (1) The requirements for a spirits retail
license are as follows:

(a) Submit a signed acknowledgment form indicating the
square footage of the premises. The premises must be at least
ten thousand square feet of fully enclosed retail space within
a single structure, including store rooms and other interior
areas. This does not include any area encumbered by a lease
or rental agreement (floor plans one-eighth inch to one foot
scale may be required by the board); and
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(b) Submit a signed acknowledgment form indicating the
licensee has a security plan which addresses:

(1) Inventory management;

(i1) Employee training and supervision; and

(iii) Physical security of spirits product with respect to
preventing sales to underage or apparently intoxicated per-
sons and theft of product.

(2)(a) A grocery store licensee or a specialty shop
licensee may add a spirits retail liquor license to their current
license if they meet the requirements for the spirits retail
license.

(b) A grocery store or a specialty shop licensee that adds
a spirits retail liquor license must display bottled spirits fifty
milliliters or less in size offered to customers for off-premises

consumption in a secure manner so a licensee or employee of
the licensee must unlock or otherwise access the spirits for a

customer before the customer purchases the spirits.

(1) The display of bottled spirits fifty milliliters or less in

size applies whether a bottle is displayed or sold individually
or in a package with other bottled spirits fifty milliliters or
less in size.

(ii) Spirits retail licensees with more than fifty percent of
their sales in alcohol do not need to secure bottled spirits fifty
milliliters or less.

(3) The board may not deny a spirits retail license to
qualified applicants where the premises is less than ten thou-
sand square feet if:

(a) The application is for a former contract liquor store
location;

(b) The application is for the holder of a former state
liquor store operating rights sold at auction; or

(c) There is no spirits retail license holder in the trade
area that the applicant proposes to serve; and

(i) The applicant meets the operational requirements in
WAC 314-02-107 (1)(b); and

(i1) If a current liquor licensee, has not committed more
than one public safety violation within the last three years.

WSR 18-16-041
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 25, 2018, 12:04 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-067.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-482-0005 How
does being a student of higher education impact my eligibil-
ity for the Washington basic food program?

Hearing Location(s): On September 4, 2018, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington, Olympia,
WA 98504. Public parking at 11th and Jefferson. A map is
available at https://www.dshs.wa.gov/sesa/rules-and-
policies-assistance-unit/driving-directions-office-bldg-2.

WSR 18-16-041

Date of Intended Adoption: Not earlier than September
5, 2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., September 4, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by August 21, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend WAC 388-482-0005 in order to align
with federal regulations allowing the department to use aver-
age monthly employment hours when determining whether
students of higher education meet the twenty hour work
requirement to receive basic food benefits.

Reasons Supporting Proposal: This change is necessary
to align state program rules with federal regulations.

Statutory Authority for Adoption: The state legislature
authorizes the department to administer supplemental nutri-
tion assistance program and food assistance program for legal
immigrants under RCW 74.04.500, 74.04.510, and 74.08A.-
120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Ezra Paskus, 712 Pear
Street S.E., Olympia, WA 98504, 360-725-4611.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in part, "this section
does not apply to ... rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: The proposed rule does not
have an economic impact on small businesses.

July 19,2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-24-043,
filed 11/26/13, effective 1/1/14)

WAC 388-482-0005 How does being a student of
higher education impact my eligibility for the Washing-
ton basic food program? (1) For basic food, we consider
you a student of higher education if you are:

(a) Age eighteen through forty-nine;

(b) Physically and mentally able to work (we determine
if you are unable to work);

(c) Enrolled in an institution of higher education at least
half-time as defined by the institution; and

Proposed
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(d) Enrolled in coursework considered to be higher edu-
cation.

(2) An institution of higher education is:

(a) Any educational institution that requires a high
school diploma or high school equivalency certificate;

(b) A business, trade, or vocational school that requires a
high school diploma or high school equivalency; or

(c) A two-year or four-year college or university that
offers a degree but does not require a high school diploma or
high school equivalency.

(3) If you are a student of higher education, you must
also meet one of the following conditions to be eligible for
basic food:

(a) You have paid employment and work an average of
at least twenty hours per week((z)) each month;

(b) You are self-employed, work, and earn at least the
amount you would earn working an average of twenty hours
per week at the federal minimum wage each month; or

(¢) You were participating in a state or federal work
study program during the regular school year.

(1) To qualify under this condition, you must:

(A) Have approval for work study at the time of applica-
tion for basic food;

(B) Have work study that is approved for the school
term; and

(C) Anticipate actually working during that time.

(i1) The work study exemption begins:

(A) The month in which the school term starts; or

(B) The month work study is approved, whichever is
later.

(iii) Once begun, the work study exemption shall con-
tinue until:

(A) The end of the month in which the school term ends;

or

(B) We find out you refused a work study assignment.

(d) You are responsible for more than half the care of a
dependent person in your assistance unit (AU) who is age
five or younger;

(e) You are responsible for more than half the care of a
dependent person in your AU who is between age six and
eleven, if we have determined that there is not adequate child
care available during the school year to allow you to:

(1) Attend class and satisfy the twenty-hour work
requirement; or

(i1) Take part in a work study program.

(f) You are a single parent responsible for the care of
your natural, step, or adopted child who is eleven or younger;

(g) You are an adult who has the parental responsibility
of a child who is age eleven or younger if none of the follow-
ing people live in the home:

(1) The child's parents; or

(i1) Your spouse.

(h) You participate in the WorkFirst program under
WAC 388-310-0200;

(i) You receive TANF or SFA benefits;

(j) You attend an institution of higher education through:

(1) The Workforce Investment Act (WIA);

(ii) The basic food employment and training (((BE
E&T))) program under chapter 388-444 WAC;

Proposed
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(iii) An approved state or local employment and training
program; or

(iv) Section 236 of the Trade Act of 1974.

(4) If you are a student of higher education and the only
reason you are eligible for basic food is because you are par-
ticipating in work study, you are only eligible while you work
and receive money from work study. If your work study stops
during the summer months, you must meet another condition
to be an eligible student during this period.

(5) If you are a student of higher education, your status
as a student:

(a) Begins the first day of the school term; and

(b) Continues through vacations. This includes the sum-
mer break if you plan to return to school for the next term.

(6) We do not consider you a student of higher education
if you:

(a) Graduate;

(b) Are suspended or expelled;

(c) Drop out; or

(d) Do not intend to register for the next normal school
term other than summer school.

WSR 18-16-048
PROPOSED RULES
ARTS COMMISSION
[Filed July 25,2018, 4:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-051.

Title of Rule and Other Identifying Information: WAC
30-40-050 Funding, remove one sentence that places a
restriction on artwork funding that does not exist in statute.

Hearing Location(s): On September 13, 2018, at 11:00
a.m., at 711 Capitol Way South, Suite 600, Olympia, WA
98504. Written comments due by September 10, 2018.

Date of Intended Adoption: September 13, 2018.

Submit Written Comments to: Terry J. West, 711 Capitol
Way South, Suite 600, Olympia, WA 98504, email terry.west
@arts.wa.gov, fax 360-586-5351, by September 10, 2018.

Assistance for Persons with Disabilities: Contact Terry J.
West, phone 360-586-5350, fax 360-586-5351, email terry.
west@arts.wa.gov, by September 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Remove one sen-
tence of the WAC that places a restriction on artwork funding
that does not exist in statute.

Reasons Supporting Proposal: This minor amendment
allows the WAC to more accurately reflect the authorizing
statute.

Statutory Authority for Adoption: RCW 43.46.040.

Statute Being Implemented: RCW 43.46.090 through
43.46.095.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state arts commission,
governmental.
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Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Terry J. West, 711 Capi-
tol Way South, Suite 600, Olympia, 360-586-5350.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state arts commission is not
listed under this statute as required to prepare a cost-benefit
analysis. The rule being amended is not considered a signifi-
cant rule change.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: A small business economic
impact statement is not required under chapter 19.85.030
RCW because there are not more-than-minor costs to busi-
nesses in order to comply with this minor amendment.

June 26, 2018
Karen Hanan
Executive Director

AMENDATORY SECTION (Amending WSR 18-02-086,
filed 1/2/18, effective 2/2/18)

WAC 30-40-050 Funding. (1) Calculation of funds.
(a) Pursuant to RCW 43.46.090 through 43.46.095, one-
half of one percent of the state's capital appropriation for the
original construction of specific public buildings is set aside
for the administration, acquisition, and conservation of works
of art for the state art collection.
(b) ((Fhe—formula—is—apphied—to—esealated—maximum

| enoi e £ Leaui .
t¢))) Funding is generated by construction of any new
building and/or additions to an existing building or structure
except for highway construction sheds, warehouses, or other
temporary buildings. In addition, funding is generated by any
renovation and remodel work exceeding two hundred thou-
sand dollars at universities, colleges, and community col-
leges. Renovation and remodel work does not include repair,
maintenance, or replacement of building systems, such as
HVAC, plumbing, wiring, fire sprinklers, roofs, insulation,
lighting, or other system that keeps the building functional
and safe.

(2) Partner agency eligibility and site requirements of
funds.

(a) All state agencies including all state departments,
boards, councils, commissions, and quasi-public corpora-
tions; all universities, colleges, community colleges, and
technical colleges; and the office of the superintendent of
public instruction who appropriates state funding to school
districts for the original construction of school plant facilities,
shall apply the formula.

(b) Works of art must be placed in public buildings or on
public lands. In siting works of art, priority is given to state
properties and K-12 public schools.

(c) Works of art may be sited in a location other than the
construction site generating the funding.

[71]
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(3) Use of funds.

(a) Staff is responsible for negotiating contracts and
expending funds.

(b) Funds may be used for works of art in the state art
collection that are:

(1) Integral to or attached to a public building or struc-
ture;

(i1) Detached inside or outside a public building or struc-
ture;

(iii) On or part of the landscape;

(iv) Permanent or temporary;

(v) Part of a portable exhibition or collection.

(c) Funds may be used for expenses incurred in the
design, fabrication, and installation of works of art, artists'
fees and expenses, staff administrative expenses, and conser-
vation.

(d) Funds shall not be used for the partner agency's
administrative expenses, architectural or professional design
services, site preparation, public event expenses, insurance,
fees for art selection committee participation, or maintenance
of the work of art.

() Funds shall not be used for clock towers, electrically
powered water features, memorials, logos, signage, or the
depiction of school mascots.

(4) Determination of funds. Staff shall determine the
funds that are available for projects and sites, in consultation
with the partner agency; director of general administration;
directors of state agencies; the superintendent of public
instruction and school district boards of directors; or the
boards of regents or trustees of universities, colleges, and
community colleges. (RCW 43.17.210, 43.19.455, 28A.335.-
210, and 28B.10.025.)

(5) Supplemental funds. The one-half of one percent for-
mula is a required minimum for works of art. Partner agen-
cies may designate additional funds from other sources.
Works of art acquired using supplemental funding become
part of the state art collection.

(6) Transfer of funds. After project funds for works of art
are determined, staff may request transfer of the funds from
the partner agency.

(7) Pooling of funds.

(a) Staff may determine that funds from multiple con-
struction projects may be combined as part of a pooling pro-
gram or to fund larger works of art within a partner agency.

(b) Only K-12 school districts with applicable state
assisted construction project funds may apply for K-12
pooled funds.

(c) Eligible K-12 school districts may apply for pooled
funds pursuant to WAC 30-12-017 (Applications), WAC 30-
12-030 (Panels), and in accordance with published applica-
tion guidelines.

WSR 18-16-061
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed July 26, 2018, 5:12 p.m.]

Supplemental notice to WSR 18-12-076.

Proposed
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Preproposal statement of inquiry was filed as WSR 18-
08-052.

Title of Rule and Other Identifying Information: Reason-
able assurance, clarifying requirements for educational
employees to qualify for unemployment benefits, specifically
addressing modifications to the analysis of whether an educa-
tional employee has a contract or reasonable assurance of
continued employment, as well as clarifying eligibility
requirements for educational employees with multiple
employers.

Hearing Location(s): On September 4, 2018, at 1:00
p.m., at the Employment Security Department, 212 Maple
Park Avenue S.E., Maple Leaf Conference Room, Olympia,
WA 98501.

Date of Intended Adoption: September 5, 2018.

Submit Written Comments to: Scott E. Michael, P.O.
Box 9046, Olympia, WA 98507-9046, email rules@esd.wa.
gov, fax 360-902-9662, by September 4, 2018.

Assistance for Persons with Disabilities: Contact Teresa
Eckstein, phone 360-902-9354, fax 360-586-4600, TTY
relay 711, email teckstein@esd.wa.gov, by August 30, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To clarify when
educational employees qualify for unemployment insurance
benefits within and between academic terms by laying out
more specific guidelines when an educational employee has a
contract or reasonable assurance for future work; addressing
when educational employees work for more than one
employer; and explaining the impact of voluntary quits for
educational employees that have a contract or reasonable
assurance for future work.

Reasons Supporting Proposal: Adoption of the proposed
rules will help keep Washington in conformity with federal
laws governing its unemployment insurance program,
thereby allowing Washington to continue to receive federal
funding to administer its state unemployment insurance pro-
gram.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Statute Being Implemented: RCW 50.44.050, 50.44.053,
50.44.055, chapter 97, Laws of 2018.

Rule is necessary because of federal law, 26 U.S.C. §
3304 (a)(6)(A); United States Department of Labor, Unem-
ployment Insurance Program Letter No. 5-17 (Dec. 22,
2016).

Name of Proponent: Employment security department,
governmental.

Name of Agency Personnel Responsible for Drafting:
Scott Michael, Olympia, Washington, 360-902-9587; Imple-
mentation and Enforcement: Julie Lord, Olympia, Washing-
ton, 360-902-9579.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Scott E. Michael, P.O. Box 9046, Olympia, WA
98507-9046, phone 360-902-9587, fax 360-902-9662, TTY
relay 711, email rules@esd.wa.gov, https://www.esd.wa.
gov/newsroom/Ul-rule-making/reasonable-assurance.

Proposed
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: 26 U.S.C. § 3304 (a)(6)(A); United States
Department of Labor, Unemployment Insurance
Program Letter No. 5-17 (Dec. 22, 2016). The con-
sequence of not adopting the proposed rules is that
the employment security department could lose the
federal funding it receives to administer the state
unemployment insurance program.

July 26,2018
Suzan G. LeVine
Commissioner

AMENDATORY SECTION (Amending WSR 10-11-046,
filed 5/12/10, effective 6/12/10)

WAC 192-210-001 Which (( i
are)) employment is subject to RCW 50.44.050? (1)
((Exeeptasprevided-in-subsection{2)-of this-seetion;)) The
provisions of RCW 50.44.050 apply only to ((servieces—pet-
formedin-the-employ-of-an)) educational institutions or

((institation—of-higher-edueation)) educational service dis-
tricts operated by:

(a) The state;

(b) A political subdivision of the state;

(¢) A nonprofit organization or unit; or

(d) An Indian tribe.

(2) The provisions of RCW 50.44.050 apply to services
performed either:

(a) In the employ of an educational institution; or

(b) In any educational institution while in the employ of
an educational service district established pursuant to chapter
28A.310 RCW.

(3)(a) The provisions of RCW 50.44.050 do not apply if
you are employed by a subsidiary business or organization
owned or operated by an educational institution when:

(1) The primary purpose of the subsidiary business or
organization is other than educational;

(i) You are not employed in the role of ((faeulty))
instructional, research or principal administrative staff; and

(iii) Your regular employment does not depend on the
((sehoel's)) educational institution's academic calendar.

(b) All three criteria must be met in order for your ser-
vices to be exempt from the provisions of RCW 50.44.050.
For example:

(1) You work for Pack Forest (operated by the University
of Washington, College of Forest Resources) or one of the
extension programs operated by Washington State Univer-
sity. You are not employed in the role of ((faeulty)) instruc-
tional, research or principal administrative staff and your reg-
ular employment does not depend on the ((sehoel's)) educa-
tional institution's academic calendar. However, the primary
purpose of each of these entities is educational. Employment
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for these entities is subject to the provisions of RCW 50.44.-
050 regardless of the nature of your employment.

(i1) You work for a radio station that is wholly owned
and operated by a college. The primary purpose of the busi-
ness is other than educational, you are not employed in the
role of ((faewlty)) instructional, research, or principal admin-
istrative staff, and your regular employment does not depend
on the ((sehoel's)) educational institution's academic calen-
dar. You are not subject to the restrictions of RCW
50.44.050.

AMENDATORY SECTION (Amending WSR 07-22-055,
filed 11/1/07, effective 12/2/07)

WAC 192-210-005 Definitions—Educational
employees. (((D-Centraet—An-agreement-thatis-binding-on

efits;hours-ef-work—general- type-of-werkand-duration-of
employment:)) (1) Considerably less. The economic condi-

tions of an offer of employment are considerably less if the
individual will not earn at least ninety percent of the total
wages earned in the prior academic year or term.

(2) Educational institution. Includes any public or pri-
vate preschool, elementary school, secondary school, techni-
cal or vocational school, community college, college, and
university.

(3) Educational service district means an educational
service district established pursuant to chapter 28A.310
RCW.

(4) Highly probable means very likely.

(5) Nonprofessional capacity. Includes all other ser-
vices not performed in a professional capacity, regardless of
the legal or educational requirements to perform such ser-
vices.

WSR 18-16-061

(6) Professional capacity. Includes services performed
in an instructional, research, or principal administrative

capacity.
(7) Same capacity. In order for services to be performed

in the same capacity, both the current work and the future
work must both be in a professional capacity or both be in a
nonprofessional capacity, even if the job titles or duties are
different. In addition, both the current work and the future
work must both be for an educational institution or both be
for an educational services district, even if the employers or
districts are different. For example:

(a) An assistant principal for the ABC school district has
a contract to be a teacher for the XYZ school district the fol-
lowing academic year. These two positions are in the same
capacity.

(b) A counselor who performed services in an educa-
tional institution for an educational services district is given
reasonable assurance to work as a counselor directly for an
educational institution the following academic year. These
two positions are not in the same capacity.

(8) Totality of the circumstances. Analyzing the total-
ity of the circumstances requires considering factors such as
funding (including appropriations), enrollment, the nature of
the course (required or optional, taught regularly or only spo-
radically). the claimant's seniority, budgeting and assignment
practices of the school, the number of offers made in relation

to the number of potential teaching assignments, the period of
student registration, and any other contingencies.

AMENDATORY SECTION (Amending WSR 99-18-066,
filed 8/31/99, effective 10/1/99)

WAC 192-210-010 What are the objective criteria
used to define "academic year'"?—See RCW 50.44.-
050((€59)) (6). Summer term will be considered part of the
academic year for an educational institution unless:

(1) Total enrollment of full-time equivalent students
during the previous summer term is less than one third of the
average academic year enrollment of full-time equivalent stu-
dents for the fall, winter, and spring terms of the preceding
two years; or

(2) Total full-time equivalent staff during the previous
summer term is less than fifty percent of the academic year
average of the full-time equivalent staff during the fall, win-
ter, and spring terms during the preceding two years.

AMENDATORY SECTION (Amending WSR 02-19-009,
filed 9/5/02, effective 10/6/02)

WAC 192-210-015 How will the department decide if
an individual has a contract or reasonable assurance

((exists)) of future work?—See RCW 50.44.053. (Reasen-
. e  \(Ieeason

Proposed
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be-considered-in-determining-whether the-individual hasrea-
senable-assuranee:)) (1)(a) For individuals who perform ser-

Washington State Register, Issue 18-16

probationary faculty employee having an opportunity to be
reviewed for tenure.

vices in a professional capacity, wages and hours from an
educational institution or educational services district will
count towards the individual's base year and benefit year
unless the educational institution or educational services dis-
trict shows it is highly probable that the individual meets the
three prerequisites in subsection (2) of this section and the
educational institution or educational services district shows
it is highly probable that the individual either has a contract
for future work under subsection (3) of this section or reason-
able assurance of future work under subsection (4) of this
section.

(b) For individuals who perform services in a nonprofes-
sional capacity, wages and hours from an educational institu-
tion or educational services district will count towards the
individual's base year and benefit year unless the educational
institution or educational services district shows it is highly
probable that the individual meets the three prerequisites in
subsection (2) of this section and the educational institution
or educational services district shows it is highly probable
that the individual has reasonable assurance of future work
under subsection (4) of this section.

(c) When determining if an individual has a contract or
reasonable assurance of future work, the department will use
the facts as they are known at the time the individual filed his
or her weekly claim.

(2) In order for there to be a contract or reasonable assur-
ance of future work, the following three prerequisites must be
met:

(a) There is a written, verbal or implied offer of employ-
ment made by an individual with actual authority to offer
employment;

(b) The offer of employment provides that the employee
will perform services in the same capacity during the ensuing
academic year or term (or remainder of the current academic
year or term) as in the first academic year or term; and

(c) The economic conditions of the offer of employment
may not be considerably less in the following academic year
or term (or portion thereof) than in the first academic year or
term (or portion thereof).

(3) A contract for future work is an agreement that is:

(a) Enforceable by both the employer and employee;

(b) Noncontingent; and

(c) Provides for compensation for either:

(i) An entire academic year; or

(ii) On an annual basis.

(4) Reasonable assurance for future work exists if either:

(a) There are no contingencies in the offer of employ-
ment that are within the employer's control; and

b) After giving primary weight to contingent nature of
an offer of employment and considering the totality of the cir-

(5) For the purposes of determining whether reasonable

assurance of future work exists under subsection (4) of this
section, contingencies considered to be in the employer's
control include, but are not limited to, course programming,
funding allocation decisions, final course offerings, and facil-
ity availability. Contingencies considered to be outside of the
employer's control include, but are not limited to, enrollment
and the availability of funding from an outside source, such

as a grant.

AMENDATORY SECTION (Amending WSR 10-11-046,

filed 5/12/10, effective 6/12/10)

WAC 192-210-045 When does ((reasonable-assur-
anee)) RCW 50.44.050 apply if () an_individual works

for more than one ((sehoel)) employer? (H-REW-50-44—-
“5() ]sFE‘IEHtS fl‘]f‘, ]Eﬂf‘ﬁi Eﬁt Ef |s EHE{;tS ““]E',H "Elﬁ"” Hﬁd HI n

2009—Yeur-schoolwages-must-berestrictedfromJune14;
2—999—t-hfettgh—Sep’fembeié—2999—)) An educational institu-

tion or educational services district that offers a contract or
reasonable assurance of future work will not have its hours or

wages count towards a claimant's base year and benefit year.
The wages and hours from all other base year employers may

count towards a claimant's base year and benefit year, unless
another provision applies to exclude the wages and hours. If

the claimant does qualify for benefits, the educational institu-
tions or educational services districts that offered a contract

cumstances, it is highly probable that the contingencies con-
tained in the offer of employment will be met and there will

or reasonable assurance of future work will not be charged
for benefits paid or be required to reimburse the department

be a job available for the claimant in the following academic
year or term; or
(¢) The individual is tenured or holds tenure track status,

for benefits paid. For example:
(1) An individual works for both the ABC elementary
school and the XY7Z elementary school during the base year.

unless advised otherwise by the institution of higher educa-

The ABC elementary school offers reasonable assurance of

tion. An individual holds tenure track status if he or she is a

future work, while the XYZ elementary school does not.

Proposed
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Only the wages and hours from the XYZ elementary school
may count towards the individual's base year and benefit
ear.

(2) An individual works full time as a computer pro-

grammer for a software company during the day. At night,

the individual also teaches a programming class at a technical
college. At the end of the spring term, the individual is laid

off from the software company and receives a contract or rea-
sonable assurance of future work from the technical college.
Only the wages and hours from the software company may
count towards the individual's base year and benefit year.

NEW SECTION

WAC 192-210-055 What is the impact of voluntary
quits on the between and within terms denial provisions
of RCW 50.44.050? An employee of an educational institu-
tion, or an employee of an educational services district that
performs services in an educational institution, who volun-
tarily leaves work for reasons that constitute good cause
under RCW 50.20.050 may have the hours and wages from
the educational institution or educational services district
count towards the base year or benefit year, even if the
employee has a contract or reasonable assurance of future
work.

NEW SECTION

WAC 192-210-060 Under what circumstances is an
educational employee entitled to retroactive payments of
unemployment benefits? (1) A nonprofessional employee
who is denied unemployment benefits pursuant to RCW
50.44.050 can receive a retroactive payment of unemploy-
ment benefits if:

(a) The employee filed a timely claim for benefits for
each week claimed,;

(b) Benefits were originally denied for that week solely
pursuant to RCW 50.44.050 because the employee received a
reasonable assurance of future work; and

(c) Despite the reasonable assurance of future work,
work was not actually available in the ensuing academic year
or term.

(2) A professional employee who is denied benefits pur-
suant to RCW 50.44.050 because the employee received a
contract or reasonable assurance of future work cannot
receive a retroactive payment of unemployment benefits,
even if work is not actually available in the ensuing academic
year or term.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 192-210-020 Reasonable assurance for instructional,
research, or principal administrative

staff at a community or technical col-
lege—RCW 50.44.053(3).

WSR 18-16-075

WSR 18-16-075
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 30, 2018, 10:49 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: WAC
246-907-030 Pharmaceutical licensing periods—Fees and
renewal cycle, 246-907-0301 Pharmacy assistant licensing
periods and fees—Fees and renewal cycle and 246-907-0302
Hospital pharmacy associated clinics licensing periods and
fees—Fees and renewal cycle; the department is proposing
fee increases for many of the pharmacy program fees, includ-
ing pharmacy professions and pharmaceutical firms. The
department is also proposing a few fee decreases to simplify
the fee schedule, and changes to duplicate credential, verifi-
cation of credential, and late renewal penalties to align them
with standards for all health professions. The proposal
includes repeal of WAC 246-907-0301 and moving fees for
pharmacy assistants to WAC 246-907-030.

Hearing Location(s): On September 4, 2018, at 1:00
p.m., at the Department of Health (DOH), Town Center 2,
111 Israel Road S.E., Room 158, Tumwater, WA 98501.

Date of Intended Adoption: September 14, 2018.

Submit Written Comments to: Sherry Thomas, Policy
Coordinator, P.O. Box 47850, Olympia, WA 98504-7850,
email https://fortress.wa.gov/doh/policyreview, fax 360-236-
2901, by September 4, 2018.

Assistance for Persons with Disabilities: Contact Sherry
Thomas, phone 360-236-4612, TTY 360-833-6388 or 711,
email sherry.thomas@doh.wa.gov, by August 27, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Current fees are
not generating sufficient revenue to keep the program self-
supporting as required in the law. The pharmacy program
budget is currently in a $1 million deficit that is anticipated to
grow to $12 million by 2025 if fees are not increased. This
deficit is caused by a number of factors that included a large
increase in complaint volume and multiple legislative
changes that increased inspection and enforcement activities,
created newly regulated facilities, and converted the phar-
macy board from a seven member board to a fifteen member
commission, all of which have contributed to the need for
more investigators and other staff. In addition, the pharmacy
program must increase staffing to address the current and
projected workload of the commission, which includes sub-
stantial revision and consolidation of thirty current WAC
chapters and related procedures to address changes in tech-
nology and the health care system. Section 219(16), chapter
1, Laws of 2017, provided additional spending authority to
the commission that has been pending adoption of these pro-
posed fee rules.

The department is proposing increases to initial creden-
tial and renewal fees for many of the pharmacy credentials to
include pharmacy professions and pharmaceutical firms. The
fees for controlled substances researcher are not changing
because they were substantially increased in 2016. The
department anticipates these changes will best help the pro-
gram recover from the current large deficit and reach the

Proposed
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desired fund balance of fifteen percent over an eight year
period. The department is also proposing adjustments to stan-
dardize fees for late renewal, verification of credentials, and
duplicate credentials, a few small fee decreases to simplify
the fee schedule, and formatting changes to help credential
holders determine which fees they are required to pay. In
addition, the department is proposing including the pharmacy
assistant fees in WAC 246-907-030 and repealing WAC 246-
907-0301.

Reasons Supporting Proposal: RCW 43.70.250 requires
the cost of each licensing program to be fully borne by the
profession's/program's members and licensing fees to be
based on licensure costs. Increasing fees to the proposed lev-
els will allow this program's revenues to align with current
and projected expenses and avoid the anticipated $12 million
budget deficit over an eight year period. The other fee adjust-
ments and formatting changes will simplify the fee schedule
and create consistency in the fees for functions that require
similar staff time to complete across all health profes-
sions/programs.

The commission and the department will continue to
monitor the budget and identify efficiencies where possible
to attempt to lower the expenditure growth rate of seven per-
cent down to 3.5 percent. The process to identify potential
efficiencies is anticipated to begin in August 2018.

Statutory Authority for Adoption: RCW 43.70.250.

Statute Being Implemented: RCW 43.70.250, 43.70.280,
chapters 18.64 and 18.64A RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOH, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Sherry Thomas, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-4612.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(vi)
exempts rules that set or adjust fees or rates pursuant to legis-
lative standards.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

July 27,2108 [2018]
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 16-18-087,
filed 9/6/16, effective 10/7/16)

WAC 246-907-030 Pharmaceutical licensing ((peri-
ods—and-fees—)) fees and renewal cycle. (1) Pharmacist,
pharmacy technician, ((and)) pharmacy intern ((Heenses)).
and pharmacy assistant credentials must be renewed every
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year on the practitioner's birthday as provided in chapter 246-
12 WAC, Part 2.

(2) Pharmacy location((;—eentrelled—substanee—registra-
tien{pharmaey))) credentials, controlled ((SubstaneesAet))
substance researcher registration, ((phafm&ey—teehﬂiex-&ﬂ—&&-
lization;—and-shepkeepers—differential- hourstieenses

) drug
dog handler K9 registration, and other Controlled Substances

Act registrations will expire on June 1st of each year.

(3) All other ((Heenses)) credentials, including health
care entity ((l-keeﬁses—fegﬁtfaﬁeﬂs—pefm&s—er—eef&ﬂea-
tiens)) will expire on October 1st of each year, except the
shopkeeper endorsement which expires annually associated
with a business license issued by the department of revenue.

(4) The following nonrefundable fees will be charged for
pharmacy ((leeation)) professionals:

((Fite-offee Fee
Sricinalpl haiei
Renewal-pharmaey-fee 405-00
R Lo haiei
Penalty pharmaeyfee 20500

Renewal-fee 7506
Penaltyfee 50.00

Penalty-fee 106-00
Expiredi . . '
tive) 96-00
Femporary permit 65:00
7\ The follow fndable & i be el L5
shepkeeper:
Renewal-fee 46-00
Penalty-fee 40-00
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Penalty-fee 35.00 Dispensing registration fee (- phar

5)-Thefollowing nenrefundablefees—will be-charged
for-Controlled-Substances Act(CSA): Penalty 135:00))

[771 Proposed



WSR 18-16-075

(a) All pharmacy professionals:

Washington State Register, Issue 18-16

=3
=3
=

Late renewal penalty 27

Pharmacy technician utilization

Original utilization 100.00

Renewal 100.00
Controlled substances authority

Original credential 150.00

Renewal 150.00
Vith differential hours

Original credential 55.00

Renewal 55.00
(c) Nonresident pharmacy:

Pharmacy credential

Original credential $540.00

Renewal 540.00

Late renewal penalty 270.00
Controlled substances authority

Original credential 150.00

Renewal 150.00

(d) Controlled substance researcher:

Original credential $400.00
Renewal 400.00

(e) Other controlled substances act registrations (i.e.,

analytical laboratories, school laboratories):

Title of fee Fee
Verification of credential 25.00
Duplicate credential 10.00
(b) Pharmacist:
Original credential $200.00
Renewal 265.00
Late renewal penalty 135.00
Expired credential reissuance 265.00
Inactive credential renewal 265.00
Retired credential application 25.00
Retired credential renewal 25.00
Temporary permit 100.00
Reciprocity 465.00
(¢) Pharmacy technician:
Original credential $70.00
Renewal 70.00
Late renewal penalty 50.00
Expired credential reissuance 70.00
(d) Pharmacy intern:
Original credential $45.00
Renewal 45.00
Late renewal penalty 45.00
Verification of internship hours 25.00
Expired credential reissuance 45.00
(e) Pharmacy assistant:
Original credential 35.00
Renewal 35.00
Late renewal penalty 35.00
Expired credential reissuance 35.00

(5) The following nonrefundable fees will be charged for
pharmaceutical firms:
(a) All pharmaceutical firms:

Verification of credential 25.00
Duplicate credential 10.00
Facility inspection 400.00

(b) Pharmacy (includes hospital pharmacies):

Pharmacy credential (for hospital pharmacy associated
clinics, see WAC 246-907-0302)

Original credential $540.00
Renewal 540.00

Proposed

Original credential $360.00
Renewal 360.00

(f) Drug dog handler K9 registration:

Original credential $55.00
Renewal 55.00
(g) Health care entity:
Health care entity credential
Original credential $540.00
Renewal 540.00
Late renewal penalty 270.00
Controlled substances authority
Original credential 150.00
Renewal 150.00
(h) Drug manufacturer:
Manufacturer credential
Original credential $825.00
Renewal 825.00
Late renewal penalty 300.00
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Controlled substances authority

Original credential 150.00
Renewal 150.00

(i) Drug wholesaler - Full line:

Wholesaler credential

Original credential $825.00
Renewal 825.00
Late renewal penalty 300.00
Controlled substances authority
Original credential 150.00
Renewal 150.00
(1) Drug wholesaler - Export:
Wholesaler credential
Original credential $825.00
Renewal 825.00
Late renewal penalty 300.00
(k) Drug wholesaler - OTC only:
Original credential $465.00
Renewal 465.00
Late renewal penalty 235.00

(1) Drug wholesaler - Export nonprofit humanitarian
organization:

Wholesaler credential

Original credential 25.00
Renewal 25.00
Late renewal penalty 25.00
(m) Legend drug sample distributor:
Distributor credential
Original credential $540.00
Renewal 540.00
Late renewal penalty 270.00
Controlled substances authority
Original credential 150.00
Renewal 150.00
(n) Poison manufacturer/seller:
Original credential $55.00
Renewal 55.00
Late renewal penalty 50.00
(0) Precursor chemicals:
Original credential $55.00

[791]
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Renewal 55.00
Late renewal penalty 50.00
(p) Itinerant vendor:
Original credential $55.00
Renewal 55.00
Late renewal penalty 50.00
(q) Sodium pentobarbital for animal euthanization:
Original credential $55.00
Renewal 55.00
Late renewal penalty 50.00
(r) Shopkeeper:
Original credential $55.00
Renewal 55.00

AMENDATORY SECTION (Amending WSR 16-18-069,
filed 9/2/16, effective 9/8/16)

WAC 246-907-0302 Hospital pharmacy associated
clinics ((lieensing-periods-and-fees—)) fees and renewal
cycle. (1) Parent hospital pharmacy licenses with one or more
hospital pharmacy associated clinics (HPAC) expire on June
1st of each year.

(2) A parent hospital pharmacy must submit fees for
HPAC:s in addition to fees set in WAC 246-907-030(4).
HPAC fees are due annually, except as provided under sub-
section (3)(d) of this section.

(3) A parent hospital pharmacy must submit the follow-
ing nonrefundable fees based on category and number of
HPACs as defined in WAC 246-873A-020(3) added to the
parent hospital pharmacy license.

(a) Category 1 HPAC. A parent hospital pharmacy must
submit the Category 1 HPAC fee according to the number of
Category 1 HPACs under the parent hospital pharmacy
license.

Number of Category 1
HPACSs under parent
HPAC hospital pharmacy
tier license Total annual fee

A 1-10 $((646-60))
895.00
B 11-50 $((1:606-00))
2.240.00
C 51-100 $((2:246-00))
3.125.00
D Over 100 $((258%6-00))
4.025.00

(b) Category 2 HPAC. A parent hospital pharmacy
must submit the Category 2 HPAC fee for each Category 2
HPAC under the parent hospital pharmacy license.

Proposed
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Category 2 HPAC fee $((546:00))

755.00

(c) The department charges a processing fee of fifty-five
dollars for an amended license to change the number of
HPAC:s.

(d) If at any time a parent hospital pharmacy submits an
addendum increasing the number of HPACs on the parent
hospital pharmacy license, which changes the applicable
HPAC tier to a higher fee amount, the parent hospital phar-
macy shall submit the difference in fees with the addendum.

(e) The department will not refund fees when a tier
reduction occurs between renewal periods.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-907-0301 Pharmacy assistant licensing
periods and fees—Fees and

renewal cycle.

WSR 18-16-077
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 30, 2018, 11:15 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or
34.05.330(1).

Title of Rule and Other Identifying Information: WAC
246-915-990 Physical therapist fees and renewal cycle, 246-
915-99005 Physical therapist assistant fees and renewal
cycle, and 246-915A-990 Physical therapist and physical
therapist assistant compact privilege fees and renewal cycle,
proposing to increase renewal fees for physical therapists
(PT) and physical therapist assistants (PTA), and adjustments
to duplicate credential and late renewal fees. Also proposing
a new section to add fees to implement the physical therapy
licensure compact (compact).

Hearing Location(s): On September 11, 2018, at 10:00
a.m., at the Department of Health (DOH), Town Center 2,
Room 145, 111 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: September 18, 2018.

Submit Written Comments to: Sherry Thomas, Policy
Coordinator, P.O. Box 47850, Olympia, WA 98504-7850,
email https://fortress.wa.gov/doh/policyreview, fax 360-236-
2901, by September 4, 2018.

Assistance for Persons with Disabilities: Contact Sherry
Thomas, phone 360-236-4612, fax 360-236-2901, TTY 360-
833-6388 or 711, email sherry.thomas@doh.wa.gov, by Sep-
tember 4, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Current fees are
not generating sufficient revenue to keep the program self-
supporting. DOH has set a desired fund balance for this pro-
gram, a reserve available for unanticipated expenditures such
as costly disciplinary cases, at twenty percent. The fund bal-
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ance has fallen below the desired fund balance, and is pro-
jected to fall into a deficit next biennium. The purpose of the
proposed fee increases is to bring licensing fee revenues in
alignment with the actual costs of regulating PTs and PTAs.
DOH reduced fees for the PT program in 2015 because pro-
jections were showing a growing surplus in the fund balance.
In the same fee rule, DOH substantially reduced the PTA fees
so they weren't paying more than PTs. These projections
were based on the best information available at the time,
however, actual revenue and expenditures vary and are diffi-
cult to predict, and analysis now shows revenue has been
lower than projected and expenditures higher. DOH is pro-
posing to increase the renewal fee for PTs back up to the level
it was prior to the 2015 fee reduction. DOH is proposing to
increase the PTA renewal fee as well, while still maintaining
a lower fee than PTs and still far below the pre-2015 level.

DOH is also proposing new fees to implement the com-
pact that was enacted in chapter 108, Laws of 2017. The leg-
islation directs DOH, in consultation with the board of phys-
ical therapy (board), to set fees for the compact privilege to
meet the financial obligations of participating. An applicant
for the compact privilege must have a current license in his or
her home state with no encumbrances and no adverse actions
in the previous two years.

DOH is also proposing adjustments to standardize fees
for late renewal and duplicate credentials to meet agency
standards for health profession fees.

Reasons Supporting Proposal: RCW 43.70.250 requires
the cost of each licensing program to be fully borne by the
profession's members and licensing fees to be based on the
licensing program's costs. Without the proposed fee
increases, the fund balance is anticipated to fall into a deficit
next biennium.

RCW 18.74.510 (as amended in chapter 108, Laws of
2017) directs DOH, in consultation with the board, to estab-
lish fees to implement the compact. RCW 43.70.320 (also
amended in chapter 108, Laws of 2017) requires the fees
received for compact privilege to be used only for the pur-
pose of meeting financial obligations imposed as a result of
this state's participation in the compact.

DOH is proposing to maintain the current applica-
tion/initial license fees at the request of the board because
they thought increasing those fees might create a disincentive
to licensure in Washington. The other fee adjustments will
create consistency in the fees for functions that require simi-
lar staff time to complete across health professions.

Statutory Authority for Adoption: RCW 18.74.510,
43.70.250, 43.70.320.

Statute Being Implemented: RCW 18.74.510.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOH, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Sherry Thomas, 111 Israel Road S.E.,
Tumwater, WA 98501, 360-236-4612; and Enforcement:
Kris Waidely, 111 Isracl Road S.E., Tumwater, WA 98501,
360-236-4847.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 (5)(b)(vi) exempts rules that set
or adjust fees or rates pursuant to legislative standards.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

July 27,2018
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 15-19-149,
filed 9/22/15, effective 1/1/16)

WAC 246-915-990 Physical ((¢herapy)) therapist fees
and renewal cycle. (1) Licenses must be renewed every year
on the practitioner's birthday as provided in chapter 246-12
WAC, Part 2.

(2) The following nonrefundable fees will be charged:

Title of Fee Fee
Original application

Application $65.00
Active license renewal
License renewal ((56-60))
75.00
Late renewal penalty 50.00
Expired license reissuance 50.00
Inactive license renewal
License renewal 35.00
Expired license reissuance 50.00
Duplicate license ((+5-09))
10.00
Verification of license 25.00

AMENDATORY SECTION (Amending WSR 15-19-149,
filed 9/22/15, effective 1/1/16)

WAC 246-915-99005 Physical therapist assistant fees
and renewal cycle. (1) Licenses must be renewed every year
on the practitioner's birthday as provided in chapter 246-12
WAC, Part 2.

(2) The following nonrefundable fees will be charged for
physical therapist assistant:

Title of Fee Fee

Original application

Application $60.00

Active license renewal
License renewal ((45-60))
70.00

WSR 18-16-078

Title of Fee Fee

Late renewal penalty ((45-60))

50.00

Expired license reissuance 50.00
Inactive license renewal

License renewal 35.00

Expired license reissuance 50.00

Duplicate license ((45-60))

10.00

Verification of license 25.00

Chapter 246-915A WAC

PHYSICAL THERAPY LICENSURE COMPACT

NEW SECTION

WAC 246-915A-990 Physical therapist and physical
therapist assistant compact privilege fees and renewal
cycle. (1) The compact privilege must be renewed no later
than the expiration date of the home state license. The com-
pact privilege holder must comply with all physical therapy
licensure compact eligibility requirements in this chapter to
maintain the compact privilege.

(2) The following nonrefundable fees will be charged:

Title of Fee Fee
Application $45.00
Renewal 45.00

Late renewal penalty 45.00

WSR 18-16-078
PROPOSED RULES
STATE BOARD OF HEALTH
[Filed July 30,2018, 12:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
20-065.

Title of Rule and Other Identifying Information: WAC
246-215-09150 Employee restrooms—Toilet facilities, the
state board of health proposes to increase the maximum dis-
tance to a readily accessible employee bathroom from within
two hundred feet to within five hundred feet for mobile food
units (food trucks).

Hearing Location(s): On October 10, 2018, at 1:30 p.m.,
at the Kittitas Valley Event Center, 901 East 7th Avenue,
Ellensburg, WA 98926.

Date of Intended Adoption: October 10, 2018.

Submit Written Comments to: Peter Beaton, Department
of Health, P.O. Box 47820, Olympia, WA 98504-7820, email
https://fortress.wa.gov/doh/policyreview, by September 19,
2018.

Proposed
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Assistance for Persons with Disabilities: Contact Mela-
nie Hisaw, phone 360-236-4104, TTY 360-833-6388 or 711,
email Melanie.Hisaw(@sboh.wa.gov, by October 3, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The maximum
distance of two hundred feet to a readily accessible restroom
is a difficult requirement to meet and limits the number of
sites where mobile food units can operate. The proposal
increases the maximum distance to five hundred feet. The
increase in distance provides more sites for mobile food units
to operate while still protecting public health.

Reasons Supporting Proposal: The Washington State
Food Truck Association petitioned the state board of health
(board) to increase the maximum distance allowed to an
approved toilet facility from within two hundred feet to
within five hundred feet. Staff from the department of health
(department) reviewed the petition and recommended that the
board accept the petition. The board agreed with the recom-
mendation and asked department staff to assess the impact
and merits of the proposed change. The department evaluated
the proposal and contacted industry, local health jurisdictions
and other stakeholders. Based on the evaluation and recom-
mendation from the department's food safety advisory coun-
cil, the proposed rule balances the benefit of accommodating
more food service locations for the mobile food industry
while still ensuring access to toilet and handwashing facilities
at a reasonable distance to protect public health.

Statutory Authority for Adoption: RCW 43.20.050.
Statute Being Implemented: RCW 43.20.050.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State board of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Peter Beaton, Department of Health, Town Center 2, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-4031;
Implementation and Enforcement: Joseph Graham, Depart-
ment of Health, Town Center 3, 243 Israel Road S.E., Tum-
water, WA 98501, 360-236-3305.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Peter Beaton, Department of Health, P.O. Box
47820, Olympia, WA 98504-7820, phone 360-236-4031,
TTY 360-833-6388 or 711, email peter.beaton@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rule does not create any compliance costs for small busi-
nesses. The proposed rule reduces the burden on businesses.

July 30, 2018
Michelle A. Davis
Executive Director
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AMENDATORY SECTION (Amending WSR 13-03-109,
filed 1/17/13, effective 5/1/13)

WAC 246-215-09150 Employee restrooms—Toilet
facilities. The PERMIT HOLDER shall ensure APPROVED toilet
facilities are available for employees:

(1) Readily accessible and within ((200)) 500 feet of the
MOBILE FOOD UNIT during times of operation, if at any one
location for more than one hour; and

(2) Provided with handwashing facilities that meet the
requirements specified under WAC 246-215-05210.

WSR 18-16-079
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 30, 2018, 12:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
04-053.

Title of Rule and Other Identifying Information: WAC
246-810-029(3) Acceptable continuing education courses for
a certified counselor and certified adviser, the department of
health is proposing rule language that will increase the
amount of allowable distance learning program hours from
twelve to up to twenty hours per reporting period.

Hearing Location(s): On September 12, 2018, at 9:30
a.m., at the Department of Health (DOH), Town Center 2,
Room 145, 111 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: September 19, 2018.

Submit Written Comments to: Brett Lorentson, DOH,
P.O. Box 47852, Olympia, WA 98504-7852, email https://
fortress.wa.gov/doh/policyreview, fax 360-236-2901, by
September 12, 2018.

Assistance for Persons with Disabilities: Contact Brett
Lorenson [Lorentson], phone 360-236-4611, TTY 360-833-
6388 or 711, email Brett.Lorentson@doh.wa.gov, by Sep-
tember 5, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendment will increase the amount of allowable distance
learning hours from twelve to up to twenty hours per report-
ing period.

Reasons Supporting Proposal: Increasing the allowable
amount of distance learning hours provides greater flexibility
to these health care professionals, particularly those in rural
areas of Washington.

Statutory Authority for Adoption: RCW 18.19.050.

Statute Being Implemented: RCW 18.19.050.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOH, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Brett Lorentson, 111
Israel Road S.E., Tumwater, WA 98504-7852, 360-236-
4611.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Brett Lorentson, DOH, P.O. Box 47852, Olympia,
WA 98504-7852, phone 360-236-4611, fax 360-236-2901,
TTY 360-833-6388 or 711, email Brett.Lorentson@doh.wa.
gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not impact businesses.

July 27,2018
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 09-15-041,
filed 7/8/09, effective 7/8/09)

WAC 246-810-029 Acceptable continuing education
courses for certified counselor and certified adviser. (1) A
continuing education program or course must be relevant to
counseling and must contribute to the advancement, exten-
sion and enhancement of the professional competence of the
credential holder. Relevant courses include those that are
related to counseling theory and practice, modality(ies) of the
counseling services the credential holder will provide, pro-
fessional ethics, courses related to risk assessment, screening
using the global assessment of functioning scale, referral of
clients, and Washington state law applicable to counseling.

(2) Continuing education courses, seminars, workshops,
training programs, and institutes must have a featured
instructor, speaker(s), or panel approved by an industry-rec-
ognized institution of higher learning, or a local, state,
national, or international organization.

(3) Distance learning programs approved by an industry-
recognized local, state, national or international organization
or educational organization may meet these requirements.
The programs must require a test of comprehension upon
completion. Distance learning programs are limited to
((ewebve)) twenty hours per reporting period.

(4) Other learning experiences, such as serving on a
panel, board or council, community service, research, peer
consultation, or publishing articles for professional publica-
tions are acceptable if the experience contributes to the
advancement, extension, and enhancement of the profes-
sional competence of the certified counselor or certified
adviser. The experience is limited to six hours per reporting
period.

WSR 18-16-086
PROPOSED RULES
DEPARTMENT OF HEALTH
(Board of Optometry)

[Filed July 30, 2018, 4:24 p.m.]

Supplemental Notice to WSR 17-19-045.

Preproposal statement of inquiry was filed as WSR 17-
07-047.

WSR 18-16-086

Title of Rule and Other Identifying Information: WAC
246-851-550 Sexual misconduct, the board of optometry
(board) is proposing to amend the rule to clarify and update
the sexual misconduct rule to establish what forcible or non-
consensual acts are within the definition of sexual miscon-
duct by optometrists. The board's proposed rule adds acts of
sexual misconduct which include sexual contact with any
person including people who are not patients, clients, or key
parties that involves force, intimidation, lack of consent; or a
conviction of a sex offense. This supplemental notice adds
the term "patient" which was inadvertently left out, and cor-
rects a citation.

Hearing Location(s): On September 7, 2018, at 10:00
a.m., at the Department of Health (DOH), Kent Regional
Office, Creekside Two at Center Point, 20425 72nd Avenue
South, Room 306, Kent, WA 98032.

Date of Intended Adoption: September 7, 2018.

Submit Written Comments to: Loralei Walker, Program
Manager, DOH, Board of Optometry, P.O. Box 47852,
Olympia, WA 98504-7852, email https://fortress.wa.gov/
doh/policyreview, fax 360-236-2901, by date August 31,
2018.

Assistance for Persons with Disabilities: Contact Loralei
Walker, phone 360-236-4947, TTY 360-833-6388 or 711,
email loralei.walker@doh.wa.gov, by August 31, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
clarifies and updates the sexual misconduct rule to establish
what forcible or nonconsensual acts are within the definition
of sexual misconduct by optometrists. The board's proposed
rule adds acts of sexual misconduct which include sexual
contact with any person including people who are not
patients, clients, or key parties that involves force, intimida-
tion, lack of consent; or a conviction of a sex offense.

Under WAC 246-851-550(2), which lists acts of sexual
misconduct, the terms "key party" and "patient" should have
both been referenced. The term "patient" was accidentally
omitted in several subsections. This supplemental adds the
term "patient" to the rule language so that "patient" and "key
party" are covered under the list of sexual misconduct acts.

WAC 246-851-550(5) referred to subsection (1), when it
should have referred to subsection (2). This supplemental
also corrects the reference so that subsection (5) refers to sub-
section (2), which lists acts of sexual misconduct.

Reasons Supporting Proposal: Experience with investi-
gations and enforcement under the current rule has raised the
need to clarify what acts constitute sexual misconduct by
optometrists. The proposal will establish clearer standards of
conduct for optometrists and will help them understand what
acts constitute sexual misconduct.

Statutory Authority for Adoption: RCW 18.54.070(2),
Executive Order 06-03, RCW 18.130.050.

Statute Being Implemented: RCW 18.130.062.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOH, board of optometry, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Loralei Walker, Program

Proposed
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Manager, 111 Israel Road S.E., Tumwater, WA 98501, 360-
236-4947.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iv)
exempts rules that only correct typographical errors, make
address or name changes or clarify the language of a rule
without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

July 27,2018
Dale Heaston, OD
Chair, Board of Optometry

AMENDATORY SECTION (Amending WSR 94-04-041,
filed 1/27/94, effective 2/27/94)

WAC 246-851-550 Sexual misconduct. (1) ((An

optometrist shall notengage-insexual-contactorsexual-activ-
) » ant
e A-eurrent-patientis-apatient)) The following defini-

tions apply to this section:

(a) "Patient" means a person who has received profes-
sional services from the optometrist within the last three
years and whose patient record has not been transferred to
another optometrist or health care professional.

(())) A referral of the patient record must be in writing
and with the knowledge of both the patient and the optome-
trist or health care practitioner to whom the record is trans-
ferred.

b) "Key party" means immediate family members and
others who would be reasonably expected to play a signifi-
cant role in the health care decisions of the patient and
includes, but is not limited to, the spouse, domestic partner,
sibling, parent, child, guardian and person authorized to make
health care decisions of the patient.

2) ((Tthe)) An optometrist sha}l ((ﬁgver—eﬂg&ge—'m—se*u-

patients)) not engage, or attempt to engage, in sexual miscon-
duct with a patient or key party, inside or outside the health
care setting. Patient or key party initiation or consent does not
excuse or negate the health care provider's responsibility.
Sexual misconduct shall constitute grounds for disciplinary
action. Sexual misconduct includes, but is not limited to:

(a) Sexual intercourse;

b) Touching the breasts, genitals, anus or any sexualized
body part;

(c) Rubbing against a patient or key party for sexual grat-

ification;

(d) Kissing, touching, fondling or caressing of a roman-

tic or sexual nature;

(e) Encouraging masturbation or other sex act in the

presence of the health care provider:
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(f) Masturbation or other sex act by the health care pro-
vider in the presence of the patient or key party:

(g) Suggesting the possibility of a sexual or romantic
dating relationship;

(h) Discussing the sexual history, preferences or fanta-
sies of the health care provider;

(1) Any behavior, gestures, or expressions that may rea-
sonably be interpreted as seductive or sexual;

(J) Making statements regarding the body, sexual his-
tory, or sexual orientation of the patient or key party;

(k) Any verbal or physical contact which may reasonably
be interpreted as sexually demeaning;

1) Taking sexually explicit photographs or films of a
patient or key party;

(m) Showing a patient or key party sexually explicit pho-
tographs.

(3) Sexual misconduct also includes sexual contact with
any person involving force, intimidation, or lack of consent;
or a conviction of a sex offense as defined in RCW 9.94A .-
030.

(4) An optometrist shall not:
(a) Offer to provide health care services in exchange for

sexual favors;
(b) Use health care information to contact the patient or
key party for the purpose of engaging in sexual misconduct;
(c) Use health care information or access to health care
information to meet or attempt to meet the optometrist's sex-
ual needs.

(5) An optometrist shall not engage, or attempt to
engage, in the activities listed in subsection (2) of this section
with a former patient or key party if:

(a) There is a significant likelihood that the patient or
key party will seek or require additional services from the
health care provider; or

(b) There is an imbalance of power, influence, opportu-
nity and/or special knowledge of the professional relation-
ship.

(6) When evaluating whether an optometrist engaged, or
attempted to engage, in sexual misconduct, the board will
consider factors including, but not limited to:

(a) Documentation of a formal termination and the cir-
cumstances of termination of the provider-patient relation-
ship;

(b) Transfer of care to another health care provider;

(c) Duration of the provider-patient relationship;

(d) Amount of time that has passed since the last health
care services to the patient;

(e) Communication between the health care provider and
the patient between the last health care services rendered and
commencement of the personal relationship;

(f) Extent to which the patient's personal or private infor-
mation was shared with the health care provider;

(2) Nature of the patient's health condition during and

since the professional relationship:;
(h) The patient's emotional dependence and vulnerabil-

ity; and
(1) Normal revisit cycle for the profession and service.
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WSR 18-16-087
PROPOSED RULES
DEPARTMENT OF HEALTH
(Veterinary Board of Governors)
[Filed July 30, 2018, 4:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
11-061.

Title of Rule and Other Identifying Information: WAC
246-937-040, training requirements for veterinary medica-
tion clerks (VMC). The veterinary board of governors
(board) is proposing additional options for VMC applicants
to meet their training requirements for registration.

Hearing Location(s): On September 24, 2018, at 10:00
a.m., at the Washington State Department of Health, River
View Corporate Center, Suite 1500, Room 118, 16201 East
Indiana Avenue, Spokane Valley, WA 99216.

Date of Intended Adoption: September 24, 2018.

Submit Written Comments to: Loralei Walker, Depart-
ment of Health, Veterinary Board of Governors, P.O. Box
47852, Olympia, WA 98504-7852, email https://fortress.wa.
gov/doh/policyreview, fax 360-236-2901, by September 10,
2018.

Assistance for Persons with Disabilities: Contact Loralei
Walker, phone 360-236-4947, TTY 360-833-6388 or 711,
email loralei.walker@doh.wa.gov, by September 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
adds an educational training program option to the current
on-the-job training track to qualify for a VMC registration.

Reasons Supporting Proposal: The board and pharmacy
quality assurance commission developed a model training
program to set criteria for the on-the-job training program. A
petitioner requested rule making to add an educational train-
ing program as an approved training pathway for a VMC.
The proposed rule specifies that an educational training pro-
gram must, at a minimum, meet the criteria outlined in the
model training program. This will ensure that equivalent edu-
cation is offered through either training option.

Statutory Authority for Adoption: RCW 18.92.030.

Statute Being Implemented: RCW 18.92.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, veterinary
board of governors, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Loralei Walker, Program
Manager, 111 Israel Road S.E., Tumwater, WA 98501, 360-
236-4947.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Loralei Walker, Department of Health, Veterinary
Board of Governors, P.O. Box 47852, Olympia, WA 98504-
7852, phone 360-236-4947, fax 360-236-2901, TTY 360-
833-6388 or 711, email loralei.walker@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
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rule applies to credentialed providers and does not impose
requirements on businesses.

July 30,2018
Tawney Carrier, Chair
Veterinary Board of Governors

AMENDATORY SECTION (Amending WSR 02-11-022,
filed 5/7/02, effective 6/7/02)

WAC 246-937-040 Training and education. ((H-Fhe
training-of)) To qualify for a certificate of registration as a
veterinary medication ((elerks)) clerk, an individual must
((be-obtained-by-completion-of)):

(1) Be a high school graduate or equivalent.

(2) Meet the training requirement by being sponsored by
a veterinarian licensed in the state of Washington and com-
pleting either an on-the-job training program ((feHewing

2y 7} .. i onal . be hiol
sehoel-graduation-or-equivaleney)) or an educational pro-
gram that meets, at a minimum, the criteria set in the model
training program developed by the veterinary board of gover-
nors and the pharmacy quality assurance commission.

WSR 18-16-093
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed July 31,2018, 11:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
07-071.

Title of Rule and Other Identifying Information: The
Washington utilities and transportation commission has been
engaged in this rule making to consider amendments to the
rules in chapter 480-07 WAC, the commission's procedural
rules, governing the conduct of business before the commis-
sion, including rules governing formal proceedings. At this
time, the commission proposes additional rules and modifica-
tions of the rules governing confidential and other restricted
information, WAC 480-07-160 and 480-07-420.

Hearing Location(s): On September 10, 2018, at 9:30
a.m., at the Richard Hemstad Building, Room 206, 1300
South Evergreen Park Drive S.W., Olympia, WA 98503.
Public hearing to consider adoption of proposed rules.

Date of Intended Adoption: September 10, 2018.

Submit Written Comments to: Washington Ultilities and
Transportation Commission, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504-7250, email records@utc.
wa.gov, fax 360-586-1150, by August 31, 2018.

Assistance for Persons with Disabilities: Contact Ashley
Miller, phone 360-664-1130, fax 360-586-1150, TTY 360-
586-8230, or 360-664-1132, email ashley.miller@utc.wa.
gov, by August 31, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
proposes to amend the rules in chapter 480-07 WAC govern-
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ing confidential and other restricted information to better
ensure protection of such information from disclosure, imple-
ment statutory authority, and address additional procedural
issues.

Reasons Supporting Proposal: The commission
observed the need for further consideration of the rules in
chapter 480-07 WAC governing confidential and other
restricted information when the commission last revised them
in March 2017. Since that time, the commission has worked
with stakeholders to develop rule language to address its con-
cerns. The commission currently proposes to amend the rules
to incorporate these revisions.

Statutory Authority for Adoption: RCW 34.05.020.

Statute Being Implemented: RCW 80.01.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington utilities and transporta-
tion commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Gregory J. Kopta, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504, 360-664-1355; Implementation and
Enforcement: Mark L. Johnson, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, 360-664-1115.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The commission is not an agency to which RCW
34.05.328 applies. The proposed rules are not significant leg-
islative rules of the sort referenced in RCW 34.05.328(5).

The proposed rule does impose more-than-minor costs
on businesses.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT (SBEIS)

Re: Procedural rules rule making, WAC 480-07-160 and
480-07-420, Docket A-130355.

BACKGROUND: Washington's Regulatory Fairness Act,
chapter 19.85 RCW, is intended to focus an agency's atten-
tion on the economic impact of proposed rules on affected
businesses, involve affected businesses in developing rules,
and minimize any disproportionate impact of the rules on
small businesses. Before adopting a rule that will impose
more-than-minor costs on an industry, a state agency must
analyze the compliance costs for both large and small busi-
nesses (including lost sales or revenue), involve small busi-
nesses in the development of the rule, take feasible steps to
reduce the economic impact of the rule on small businesses,
and prepare an SBEIS. A "small business" is any profit-mak-
ing entity that has fifty or fewer employees.

Staff of the Washington utilities and transportation com-
mission (commission) has prepared proposed revisions to
WAC 480-07-160 and 480-07-420. The draft rules are posted
on the commission's web site at http://www.utc.wa.gov/
130355.

On July 2, 2018, the commission requested that affected
companies provide information concerning whether the draft
revised rules create additional costs for their company. The
commission requested the following information, at a mini-
mum, for each draft rule for which a commenter identified a
cost impact:

Proposed
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1. Identify the rule number, i.e., WAC 480-07-160 or
480-07-420, of the draft proposed rule the commenter identi-
fied as having a cost impact;

2. Identify whether there is any change from the current
rule to the draft proposed rule that creates an additional cost
impact on the company;

3. Explain why there will be a cost impact on the com-
pany;

4. Provide a detailed analysis of how the commenter cal-
culated the cost impact of each draft rule the commenter iden-
tified as having a cost impact; and

5. Identify any draft proposed rule that may create a cost
savings to the company compared to the current rule.

On July 30, 2018, the commission received comments
from Qwest Corporation d/b/a CenturyLink QC, United Tele-
phone Company of the Northwest d/b/a CenturyLink, Centu-
ryTel of Washington, Inc. d/b/a CenturyLink, CenturyTel of
Inter Island, Inc. d/b/a CenturyLink, and CenturyTel of
Cowiche, Inc. d/b/a CenturyTel (collectively CenturyLink);
Northwest Natural Gas Company (NWNG); and Puget Sound
Energy (PSE). CenturyLink states that it will incur additional
costs in the form of many more staff hours to comply with the
proposed provisions in WAC 480-07-160 to designate
exempt information separately from confidential informa-
tion. CenturyLink estimates that "determining the proper des-
ignation and preparing the justification necessarily will add at
least five - ten minutes per piece of confidential information
and up to thirty minutes or more in some cases." For docu-
ments that contain multiple types of restricted information,
CenturyLink estimates that time will double or triple. NWNG
similarly estimates that its administrative costs of processing
documents that contain restricted information could double
or triple if the company must separately designate exempt
information. PSE estimates that the additional administrative
time required under the revised rules would result in addi-
tional costs of $6,650 in a standard general rate case, and
$18,350 if a new resource is added to the portfolio in that
case.

ANALYSIS: The available data indicates that the proposed
revisions to WAC 480-07-160 and 480-07-420 will have only
a minor impact on the costs to the industries the commission
regulates. Most of the restricted information the commission
receives is designated as confidential or highly confidential
and thus any additional costs to separately designate exempt
information will not be substantial. Under these circum-
stances, an SBEIS is not required.! The commission never-
theless has prepared an SBEIS in response to stakeholder
comments concerning the costs that they believe will result
from adopting the revised rules.

! See RCW 19.85.030 (1)(a)(i) (requiring an SBEIS "if the proposed
rule imposes more than minor costs on businesses in an industry").

Reporting, Recordkeeping, and Other Compliance
Requirements (RCW 19.85.040(1)): The proposed revised
provisions in WAC 480-07-160 and 480-07-420 will require
companies and parties in adjudications to incur administra-
tive costs to designate exempt information separately from
confidential information in the form of additional staff time
to review, designate, and mark exempt information. The
commission, however, lacks sufficient information to fully
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quantify those costs. CenturyLink and NWNG provide infor-
mation in terms of time, but provide no data on the value of
that time. Nor do they estimate the number of filings or doc-
uments they have made, or are likely to make in the future,
that will include exempt information that must be marked
according to the new requirements. The commission expects
that number has been, and will continue to be, small. PSE
provides cost estimates, but only for general rate case filings,
which that company makes less than once a year. For a com-
pany whose annual intrastate revenues exceed $1 billion, an
additional $6,650 or $18,350 in additional costs is not signif-
icant.

The commission has no basis on which to find that the
costs to comply with the revised rules will fall disproportion-
ately on small businesses. All companies that provide docu-
ments containing restricted information currently incur the
same legal and administrative costs to comply with the exist-
ing rules, and all companies will incur the same such costs
under the revised rules. None of those costs will significantly
impact company sales or revenues.

The additional costs, moreover, are necessary to comply
with existing law. CenturyLink contends that "it is difficult to
imagine Exempt information not also being Confidential."
The Public Records Act, chapter 42.56 RCW, takes a differ-
ent view. "Confidential information" is protected from public
disclosure under RCW 80.04.095 or 81.77.210, and is only
exempt pursuant to a court order.? Other types of information,
such as utility customers' personally identifiable information,
is exempt under the statute, without the need to obtain a court
order.’ Treating exempt information the same as confidential
information fails to recognize this distinction and is inconsis-
tent with applicable law. The proposed revisions to WAC
480-07-160 and 480-07-420 will assist the commission to
ensure full compliance with the Public Records Act.

2RCW 42.56.330(1).
3 E.g.,RCW 42.56.330(2).

Steps Taken to Reduce the Costs to Small Businesses
(RCW 19.85.040 (2)(a)): The rules adopt additional require-
ments for "providers" of exempt and confidential informa-
tion, which are persons who provide the information to the
commission. The commission has defined a "provider" for
purposes of exempt information to exclude individuals or
companies that provide exempt information about them-
selves, such as financial and personally identifiable informa-
tion. Self-provided date [data] represents the majority of
exempt information the commission receives. The persons
and entities that provide it thus are not required to designate,
mark, or justify their own information, relieving them of the
additional costs of compliance that result from the proposed
revisions to the rules. All companies, however, must comply
with the rule requirements if the exempt information con-
cerns their customers or any other third parties.

Involvement of Small Businesses in Development of the
Rules (RCW 19.85.040 (2)(b)): The commission involved
stakeholders, including small businesses, throughout the
development of the proposed rules. The commission
requested two sets of comments on revisions to the rules and
conducted a workshop to discuss the issues.
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Industries Required to Comply (RCW 19.85.040 (2)(c)):
All industries the commission regulates must comply with
the rule.

Estimate of Jobs Created or Lost (RCW 19.85.040
(2)(d)): Data available to the commission indicates that no
jobs will be created or lost as a result of the proposed revi-
sions to WAC 480-07-160 and 480-07-420.

CONCLUSION: Companies will incur additional costs to
comply with revised WAC 480-07-160 and 480-07-420, but
those costs will not disproportionately impact small busi-
nesses. The commission has included provisions in the rule to
minimize the impact on individuals and companies providing
information about themselves. The remaining provisions are
necessary for compliance with the Public Records Act and
other applicable laws, which justifies the additional costs.

A copy of the statement may be obtained by contacting
Washington Utilities and Transportation Commission, 1300
South Evergreen Park Drive S.E., Olympia, WA 98504,
phone 360-664-1160, fax 360-586-1150, TTY 360-586-8230
or 360-664-1132, email records@utc.wa.gov.

July 31,2018
Mark L. Johnson
Executive Director
and Secretary

AMENDATORY SECTION (Amending WSR 17-06-051,
filed 2/28/17, effective 3/31/17)

WAC 480-07-160 Confidential and other restricted
information ((anderREW-80:-04-095-0+-81-772108)). Sev-
eral statutory provisions limit or prevent disclosure of certain
information provided to the commission, including provi-
sions exempting specified public records from disclosure or
preventing the release of confidential information until
affected parties have an opportunity to obtain a court order
forbidding the release. The commission will provide special
handling of, and ((wilHimit)) restrict access to, ((eenfiden-

tial)) information ((submtt—ted—m—eemphaﬂee—w&h—fhtﬁu}e—ef
I%A:G4-8«9-94—42—3)) provided to the commission under these

statutorv Drov1s10ns Th1s rule ((appkes—te—aﬂy—rﬂfeﬂm&eﬂ
l

.‘.‘ Sivs88 e ““. m .“‘!-.‘ ..
HHmplementation:

t)DPesignated-official)) addresses each of these types of
restricted information, including how to designate documents
as containing exempt information, confidential information,
or highly confidential information. Chapter 480-04 WAC

governs the commission's specific process for responding to
requests for public records that seek restricted information.

WAC 480-07-420 governs access to, and exchange of,
restricted information by parties in commission adjudicative
proceedings.

(1) Designated official. The commission's secretary is

the designated official responsible for the commission's com-
pliance with the Public Records Act, chapter 42.56 RCW,
and for the implementation of this rule. The secretary may

Proposed
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designate one or more persons to serve as public records offi-
cer to assist in the implementation and application of this
rule.

(( . . : ’ . . . . . .

tink-information-under-this-seetion:)) (2) Definitions.

(a) Document means any writing as the legislature has
defined that term in the Public Records Act, chapter 42.56
RCW.

(b) Confidential information means valuable commer-
cial information, including trade secrets or confidential mar-

keting, cost, or financial information, or customer-specific
usage and network configuration and design information, as

provided in RCW 80.04.095 and 81.77.210.
(c) Exempt information means information protected
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of this section, "provider" does not include individuals who
provide their own financial or personally identifiable infor-
mation to the commission.

(f) Redacted version means the version of a document
submitted to the commission with restricted information
masked.

(g) Requester means any person who submits a request
for public records under the Public Records Act, chapter
42.56 RCW.

(h) Restricted information means exempt, confidential,
or highly confidential information.

(1) Unredacted version means the version of a document
submitted to the commission with all information unmasked
and visible.

(3) Waiver. A provider may claim the protection of this
rule only by strict compliance with ((thefeHewing)) its
requirements. The commission may refuse to accept for filing
any document that fails to comply with these requirements.
Failure to properly designate confidential or highly confiden-
tial information as ((eeﬂﬁdeﬂﬁa-l—a}se)) required in this rule,
WAC 480-07-420, or a commission protective order may
result in disclosure of the information ((ret-being-treated-as

eenfidential:)) in response to a request for public records or in
discovery. If a provider fails to properly designate, or other-
wise does not properly treat, exempt, confidential, or highly
confidential information that belongs to another person, that
person may petition or file a motion with the commission
seeking to protect the information and requesting any other
appropriate relief.

(4) Exempt information.

(a) Designating information as exempt from disclosure.
Any provider claiming that information provided to the com-
mission is exempt from disclosure must make that claim in
writing at the time the provider submits the document con-
taining the information. The provider must also state the basis
for the claim of exemption at the time the provider submits
information claimed to be exempt.

(b) Provision of documents with information designated
as exempt. Any provider claiming that a document contains
exempt information must submit both a redacted and an unre-
dacted version to the commission.

(¢) Marking and submission.

(1) The provider must clearly designate information
claimed to be exempt on each page of the unredacted version
by highlighting the text with no more than twenty percent

gray shading. The provider must clearly mark each copy of
the document with the designation, "Shaded information is

designated as exempt per WAC 480-07-160" on the first page
of a multipage document and on each specific page that the

from inspection or copying under an exemption from disclo-
sure under chapter 42.56 RCW or any other provisions of law
providing an exemption from public disclosure.

(d) Highly confidential information means confidential

provider claims contains exempt information, except as mod-
ified pursuant to subsection (7)(a) of this section or WAC

480-07-420 and except as provided in subsection (8) of this
section.

information subject to heightened protection pursuant to a

commission-issued protective order with provisions govern-
ing such information.

(e) Provider means any person who submits information

(ii) The provider must print on yellow paper any required
paper copy of the pages of the unredacted version of a docu-
ment that contain information designated as exempt and sub-
mit that document, in its entirety, in a sealed envelope. A pro-

to the commission or commission staff under a claim that dis-
closure of the information is restricted pursuant to this rule;
provided that for purposes of complying with subsection (5)

vider submitting more than one document containing infor-

mation designated as exempt as part of the same filing must
collate all of these documents into a set, and to the extent fea-
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sible, must enclose each entire set in a separate envelope. If

the commission requires more than one paper copy of docu-
ments to be submitted, the provider must submit each set of

documents containing information designated as exempt in a
separate envelope to the extent feasible.

(ii1) The provider must label the redacted version of the
document as redacted. The provider must either completely
black out the information claimed to be exempt or leave a
blank space where that information is located in the redacted
version. The redacted and unredacted versions of a document
must have the same pagination, and the text on each page
must appear on the same lines. If the provider submits a doc-
ument under a claim that all of the substantive information
contained on multiple contiguous pages is exempt, the pro-
vider may submit a single page in the redacted version for the
contiguous exempt pages if that page identifies the pages
claimed to contain exempt information.

(iv) The provider must file the redacted and unredacted
versions with the commission in the same web portal submis-
sion. If using another type of submission, the provider must
file the redacted and unredacted versions at the same time but
in separate submissions. When submitting electronic unre-
dacted versions, the provider must state in the description
field of the web portal submission, in the subject line of the

transmitting email, or on a visible portion of the disc or elec-
tronic storage medium, whichever is applicable, that one or

more documents in the filing contain information designated
as exempt under this section.

(d) Procedures upon a request for information desig-
nated as exempt. 1f a requester submits a public records
request for information that a provider has designated as

exempt, the commission will follow the procedures outlined
in chapter 480-04 WAC.

(e) Challenges to designations of information as exempt.

The commission or a party to a proceeding in which a pro-
vider submits a document with information designated as

exempt may challenge that designation. The commission will
provide an opportunity to the provider and the parties to any
adjudication to respond before ruling on the challenge. The
commission may express its ruling orally on the record in an
adjudicative proceeding, or in a written order.

(5) Confidential information.
(a) ((Contents—TFhe)) Designating information as confi-
dential information. Any provider ((must-submitthe-elaim-of

eonfidentiality)) claiming that information provided to the
commission is confidential must make that claim in writing at

the same time the provider submits the document containing

the information ((elaimed-to-be-confidentialis-submitted—The

provider)) and must state the basis ((en—which-the-informa-
oricclaimed fo] dential-and if the-d .

submitted-pursuant-to-aprotective-order-inan-adjudicative
preeeeding;)) for the claim. To the extent feasible, the pro-
vider also must identify any person (other than the provider)
who might be directly affected by disclosure of the confiden-
tial information.

(b) Provision of documents with information designated

as confidential ((O%Hﬁ(eﬁ%ﬁlﬁﬂﬁ—deﬁgﬁﬁﬁed—&s—high{jﬁﬂﬁﬁ-

dentiat)). ((Fhe)) Any provider claiming that a document
contains confidential information must submit ((twe-versions
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€d))) both a redacted and an unredacted version to the
commission.

(c) Marking and submission.
(1) ((Deeumeﬁts—eeﬁ{-aiﬂmg—iﬂfefmaﬂeﬂ—des&gﬁafed—&s

lows:

))) The provider must clearly designate information
claimed to be confidential on each page of the unredacted
version by highlighting the text with no more than twenty
percent gray shading. The provider must clearly mark each
copy of the ((eenfidential)) unredacted version of the docu-
ment with the designation, "((Pesignated)) Shaded informa-

tion is designated as confidential ((per-protective-erderin
Beeket—fmser%deeke%&&mber—]—rﬁ&teﬁfeﬂdefsubmﬁs—eeﬂﬁ-

er—Deﬁgﬁaffed—mfefm-&&eﬂ—ls—eeﬂﬁdeﬂ&a})) per WAC 480-
07-160" ((#m%s&bm&ed—tméer—ﬂ&e—tefms—e#a—pfe%eetwe

must-place-the-applieable-mark)) on the first page of a multi-
page document and on each specific page ((en—-whieh)) the

provider claims ((there-is-eonfidential-or-highly)) contains
conﬁdennal 1nforrnat10n((—Irﬂ—t~he—Sbtbjeet—}me—ef—%he—em&ﬂ—ef
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E))) except as modified pursuant to subsection (7)(a) of
this section or WAC 480-07-420 with respect to confidential
information provided pursuant to a protective order and
except as provided in subsection (8) of this section.

(ii) The provider must print on yellow paper any required

paper copy of the ((eeﬂﬁdeﬂ&a-l—ef—lﬂgh-l-y—eeﬂﬁéeﬁﬂa{))

pages of the unredacted version of a document that contain

information designated as confidential and submit that docu-
ment, in its entirety, ((must-be-submitted)) in a sealed enve-

lope. A ((persenr)) provider submitting more than one ((eenfi-

stent)) document containing information designated as
confidential as part of the same filing must collate all of ((the

dential)) these documents into a set, and to the extent feasi-
ble, must enclose each entire set in a separate envelope. If the
commission requires more than one paper copy of documents
to be submitted, the provider must submit each set of docu-

ments containing information designated as confidential ((er
highly-eonfidential documentsmust-be-submitted)) in a sepa-
rate envelope to the extent feasible.

(D)) (iii) The provider must label the redacted version
of the document ((must-belabeled)) as redacted ((and-submit-

ted-simultaneously—with-the-ecorrespendingeonfidential-or
highly-eonfidential decument)). The ((redaeted-version)) pro-
vider must either completely black out the information

claimed to be confidential ((er-highly-eenfidential)) or leave

a blank space where that information is located in the docu-
ment. The redacted and ((eenfidential-or-highly-confidential))
unredacted versions of a document must have the same pagi-
nation, and the text on each page must appear on the same
lines. If the provider submits a document under a claim that
all of the substantive information contained on multiple con-

tiguous pages is confidential ((er-highlyeenfidential)), the
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provider may submit a single page in the redacted version for
the contiguous confidential pages if that page identifies the

pages claimed to ((be-eenfidential-er-highly)) contain confi-

dential information.

€5))) (iv) The provider must file the redacted and unre-

dacted versions with the commission in the same web portal

submission. If using another type of submission, the provider
must file the redacted and unredacted versions at the same

time but in separate submissions. When submitting electronic
unredacted versions, the provider must state in the descrip-
tion field of the web portal submission, in the subject line of

the transmitting email, or on a visible portion of the disc or
electronic storage medium, whichever is applicable, that one

or more documents in the filing contain information desig-
nated as confidential under this section.

(d) Request for information designated as confidential. If
a requester submits a public records request for information
that a provider has designated as confidential, the commis-
sion will follow the applicable process in chapter 480-04
WAC, WAC 480-07-420, or applicable protective order.

(e) Challenges to ((etaims—of-confidentiality)) designa-
tions of information as confidential. The commission or a
party to a proceeding in which a provider submits a document
with ((a-elatm-ef-confidentiality- may-challenge-theelatm-
When-a-challenge-is-made;)) information designated as confi-
dential may challenge that designation. The commission will
provide an opportunity to the provider and the parties to any
adjudication to respond before ruling on the challenge. ((H-a
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confidential designationis—challenged;)) The provider of the
((eenfidential)) information designated as confidential bears
the burden to show that part or all of ((a-deeuament)) that
information should be protected from disclosure ((ender
tive-erder)). The commission may express its ruling orally on
the record in an adjudicative proceeding, or in a written order.

mation-to-the requester-
7)) Highly confidential information.
(a) Designating information as highly confidential. Any

WSR 18-16-093

(¢) Marking and submission.

(1) The provider must clearly designate information
claimed to be highly confidential on each page of the unre-
dacted version by highlighting the text with no more than
twenty percent gray shading. The provider must clearly mark
each copy of the document with the designation, "Shaded
information designated as highly confidential per protective
order in Docket (insert docket number)" on the first page of a
multipage document and on each specific page which the
provider claims contains highly confidential information,
except as modified pursuant to subsection (7)(a) of this sec-
tion or WAC 480-07-420 and except as provided in subsec-
tion (8) of this section.

(i1) The provider must print on blue paper any required
paper copy of the pages of the unredacted version of a docu-
ment that contain information designated as highly confiden-
tial and submit that document, in its entirety, in a sealed enve-
lope. A provider submitting more than one document con-
taining information designated as highly confidential as part
of the same filing must collate all of these documents into a
set, and to the extent feasible, must enclose each entire set in

a separate envelope. If the commission requires more than
one paper copy of documents to be filed, the provider must

submit each set of documents containing information desig-
nated as highly confidential in a separate envelope to the
extent feasible.

(iii) The provider must label the redacted version of the
document as redacted. The provider must either completely
black out the information claimed to be highly confidential or
leave a blank space where that information is located in the
redacted document. The redacted and unredacted versions of
a document must have the same pagination, and the text on
each page must appear on the same lines. If the provider sub-
mits a document under a claim that all of the substantive
information contained on multiple contiguous pages is highly
confidential, the provider may submit a single page in the
redacted version for the contiguous restricted pages if that
page identifies the pages claimed to be highly confidential.

(iv) The provider must file the redacted and unredacted
versions with the commission in the same web portal submis-
sion. If using another type of submission, the provider must
file the redacted and unredacted versions at the same time but
in separate submissions. When submitting electronic unre-
dacted versions, the provider must state in the description
field of the web portal submission, in the subject line of the
transmitting email, or on a visible portion of the disc or elec-
tronic storage medium, whichever is applicable, that one or
more documents in the filing contain information designated
as highly confidential under the applicable protective order.

(d) Request for information designated as highly confi-
dential. 1f a requester submits a public records request for

provider claiming that information provided to the commis-
sion is highly confidential must make that claim in writing at
the time the provider submits the document containing the
information. The provider also must identify the highly con-
fidential protective order providing the basis for the claim.
(b) Provision of documents containing highly confiden-
tial information. Any provider claiming that a document con-

tains highly confidential information must submit a redacted
and an unredacted version to the commission.

information that a provider has designated as highly confi-
dential, the commission will follow the applicable procedures
in chapter 480-04 WAC, WAC 480-07-420, or the applicable
protective order.

(e) Challenges to designations of information as highly
confidential. The commission or a party to a proceeding in
which a provider submits a document that the provider claims
contains highly confidential information may challenge that
designation. The commission will provide an opportunity to

Proposed



WSR 18-16-093

the provider and the parties to respond before ruling on any
challenge. The provider of the information designated as

Washington State Register, Issue 18-16

in addition to one or more other types of restricted informa-
tion, the provider must submit a single unredacted version

highly confidential bears the burden to show that a part or all
of that information should be protected from disclosure under

with all restricted information marked in accordance with
subsections (4)(c). (5)(c), (6)(c). and 7(a) of this section, as

the terms of the protective order. The commission may
express its ruling orally on the record or in a written order.
(f) Initial filing. A provider may withhold information

applicable, except as provided in subsection (8) of this sec-
tion. The provider must submit at least two different redacted
versions of the document. The first redacted version must

from an initial filing that the provider intends to designate as

highly confidential after the commission enters a protective
order under the following conditions:

(1) The provider describes the withheld information with
reasonable particularity;
(i1) The provider files and serves complete unredacted

mask all highly confidential information, but leave all other
restricted information unmasked. The second must mask all

highly confidential information and all other restricted infor-
mation.

(8) Spreadsheets. If the cells in a spreadsheet or other
tabular document include information that has been desig-

and redacted versions of all documents that contain informa-

tion designated as highly confidential as soon as practicable
after the commission enters a protective order; and

(iii) The initial filing otherwise complies with all filing
requirements in these rules including, but not limited to, the
general rate proceeding filing requirements in subpart B. The
commission may reject an initial filing if the withheld infor-
mation is necessary for the commission to determine whether
the filing complies with applicable filing requirements.

(7) Procedures for documents containing multiple
tvpes of restricted information. Documents submitted to

the commission may contain more than one type of restricted
information. For example, a document may contain exempt
information on one page and highly confidential information
on another page. Any provider submitting a document con-
taining more than one type of restricted information must
comply with the provisions of this rule for each type of
restricted information, subject to the provisions of this sub-
section. When the commission receives a request for a docu-
ment containing more than one type of restricted information,

the commission will also follow the procedures listed above
for each relevant type of restricted information.

(a) Differentiating types of restricted information. The
provider is responsible for distinguishing each type of
restricted information from another when a document con-
tains more than one type of restricted information. Possible
methods for doing so include, but are not limited to, underlin-
ing or bracketing one type of information. The provider must
identify the method used on each page of the document that
contains that type of restricted information, e.g., by modify-
ing the required designations to state, "Underlined and
shaded information designated as highly confidential per pro-
tective order in Docket (insert docket number)," and "Shaded
only information designated as exempt under WAC 480-07-
160." The method used must be visible on both the redacted
and unredacted versions of the document.

(b) Documents containing no highly confidential infor-
mation. When a document contains both exempt and confi-
dential information but no highly confidential information,
the provider must submit a single unredacted version with all
restricted information marked in accordance with subsections
(4)(c). (5)(c). and (7)(a) of this section except as provided in
subsection (8) of this section. The provider must submit a sin-
gle redacted version with all restricted information masked.

(¢) Documents containing highly confidential informa-
tion in addition to other types of restricted information.

When the document contains highly confidential information
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nated as exempt, confidential, or highly confidential and that
would be impractical or unduly burdensome to mark as

required in subsections (4) through (7) of this section, the
provider need not comply with those requirements but must
identify that information in a way that reasonably provides
the commission with sufficient identification of the informa-
tion to be protected and the basis for that protection.

(9) Designation or redesignation of exempt., confiden-
tial, or highly confidential information. No later than the
time for filing briefs or, if no briefs are filed, within ten days
after the close of the record in an adjudication in which a
party has designated information as exempt, confidential, or
highly confidential, that party must verify the accuracy of all
((confidential)) such designations in the record and in the
exhibit list for the proceeding, and submit to the commission
any proposed corrections or changes. Absent a statement of
proposed corrections or changes, the designations in the
record and in the exhibit list are final, and the commission
w111 change those des1gnat10ns only 1f the prov1der (((er—the

Mgh%y—eeﬂﬁéeﬂ&a-l—rf—dd-ffefeﬂe)) Voluntarlly removes, or is
required by law to remove, ((a-eenfidential)) the designation.
((Hthere-is—confliet between-destgnations;the-commission
will-adeptthe-designationthatisleastrestrictivetopublie

aeeess:))

AMENDATORY SECTION (Amending WSR 17-06-051,
filed 2/28/17, effective 3/31/17)

WAC 480-07-420 Discovery—Protective orders. (1)
Standard form. The commission may enter a standard form
of protective order designed to promote the free exchange of
information and development of the factual record in a pro-
ceeding when the commission finds that parties reasonably
anticipate that discovery or evidentiary ((submissiens)) fil-

ings will require ((the-diselosuare-ef)) information designated
as confidential as defined in WAC 480-07-160((-—Parties

et Limit the inf o thev desi id

330)) to be disclosed to other parties in the adjudication. Par-
ties must ((feHew-the-instraetions)) comply with the require-
ments in the protective order and in WAC 480-07-160 for

((property)) designating, marking, and ((submitting)) filing
documents ((with-the-eemmissien)) containing information

((designated-as)) claimed to be confidential ((ir-a-proceeding
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governed-by-aproteetive-order)). In addition, parties must
modify the designation required in WAC 480-07-160

(5)(c)(1) to state, "Shaded information designated as confi-
dential per protective order in Docket (insert docket num-
ber)." When submitting the electronic unredacted versions,
the provider must state in the description field of the web por-
tal submission, in the subject line of the transmitting email, or
on a visible portion of the disc or electronic storage medium,
whichever is applicable, that one or more documents in the
filing contain information designated as confidential under
the protective order.

(2) Amendment. The commission may, upon motion by
a party, or on its own initiative, amend its standard form of
protective order to meet the parties' and the commission's
needs in individual cases.

(a) Protection for highly confidential information. A
party that wishes to designate information as highly confi-
dential must make a motion, orally at the prehearing confer-
ence or in writing, for an amendment to the standard protec-
tive order, supported by a declaration, testimony, or represen-
tations of counsel that set forth the specific factual and legal
basis for the requested level of protection and an explanation
of why the standard protective order is inadequate. The
motion and declaration or testimony must identify specific
parties, persons, or categories of persons, if any, to whom a
party wishes to restrict access, and state the reasons for such
proposed restrictions. If the commission amends its standard
protective order to include protections for highly confidential
information, parties must comply with the requirements in
the protective order and in WAC 480-07-160 for designating,
marking, and filing documents containing information desig-
nated as highly confidential.

(b) ((Eimitations—H)) Protection for exempt information.
The commission ((medifies)) may modify the standard pro-

tective order to include protection for ((highly-confidentiat))
exempt information((;-parties-muast-striethy limit-the-informa-

highly-eenfidential)) if the commission finds that parties'
access to information designated as exempt as defined in
WAC 480-07-160 is necessary for development of the factual
record in the adjudication. Parties must comply with the
requirements in the protective order and in WAC 480-07-160
for designating, marking, and filing documents containing
information designated as exempt. In addition, parties must
modify the designation required in WAC 480-07-160
(4)(c)(i) to state, "Shaded information designated as exempt
per protective order in Docket (insert docket number)." When
submitting the electronic unredacted versions, the provider
must state in the description field of the web portal submis-

sion, in the subject line of the transmitting email, or on a vis-
ible portion of the disc or electronic storage medium. which-

ever is applicable, that one or more documents in the filing
contain information designated as exempt under the protec-
tive order.

(¢) Other information. The commission reserves the
right to restrict access to other types of information on a case-
by-case basis through the use of a protective order.
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(3) Special order. Upon motion by a party or by the per-
son from whom discovery is sought that establishes a need to
protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, the presiding officer
may order appropriate limitations on discovery including, but
not necessarily limited to, one or more of the following:

(a) The discovery will not be allowed,

(b) The discovery will be allowed only on specified
terms and conditions;

(c) The discovery will be allowed only by a method of
discovery other than the method selected by the party seeking
discovery; or

(d) Certain matters may not be inquired into, or the scope
of the discovery will be limited to certain matters.

(4) Denial of motion for protective order. The presid-
ing officer may order that any party or person provide or per-
mit discovery on such terms and conditions as are just if the
commission denies a motion for a protective order in whole
or in part.

(5) Challenges to designations. The commission or a
party to a proceeding may challenge a designation of infor-
mation as confidential, highly confidential, exempt, or other-
wise protected from disclosure pursuant to a protective order.

The commission will provide an opportunity for the provider
of the information and other interested parties to respond

before ruling on any challenge. The provider bears the burden
to show that a part or all of the information should be pro-
tected from disclosure under the terms of the protective order.

The commission may render its ruling orally on the record or
in a written order. If the commission sustains the challenge to
the designation, the commission will determine how and

when the designated information must be disclosed.
(6) Public record request for protected information.

If a requester submits a public records request during the pen-
dency of an adjudicative proceeding, including any judicial
review, for information that a provider has designated as con-
fidential, highly confidential, exempt, or otherwise protected

from disclosure pursuant to a protective order, the commis-
sion will review that request pursuant to the procedures in

subsection (5) of this section. If a requester submits a public
records request after an adjudicative proceeding has con-

cluded, including any judicial review, for information that a
provider has designated as confidential, highly confidential,
exempt, or otherwise protected from disclosure pursuant to a

protective order, the commission will follow the procedures
in WAC 480-04-095.

WSR 18-16-094
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed July 31,2018, 11:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-106.

Title of Rule and Other Identifying Information: To
implement provisions of SHB 2824 (chapter 177, Laws of
2018) and to make changes to rule as needed, the state board
of education is amending WAC 180-16-195 Annual reporting
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and review process, 180-16-225 Waiver—Substantial lack of
classroom space—Grounds and procedure, chapter 180-18
WAC, Waivers for restructuring purposes, and chapter 180-
90 WAC, Private schools.

Hearing Location(s): On September 5, 2018, at 2 p.m., at
the Brouillet Room, Old Capitol, 600 Washington Street
S.E., P.O. Box 47206, Olympia, WA 98504. Please enter the
Old Capitol through the main entrance in front of the building
facing Sylvester Park. If you are using a wheelchair, there is
a buzzer at the entrance on Legion (between 7th and 8th
streets) for individuals in wheelchairs. The buzzer will notify
the office of superintendent of public instruction and they
will let you in.

Date of Intended Adoption: November 8, 2018.

Submit Written Comments to: Parker Teed, 600 Wash-
ington Street S.E., Olympia, WA 98504, email parker.teed@
k12.wa.us, fax 360-725-6047, by September 5, 2018.

Assistance for Persons with Disabilities: Contact Parker
Teed, phone 360-725-6047, fax 360-586-2357, TTY 360-
664-3631, email parker.teed@k12.wa.us, by September 5,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule imple-
ments SHB 2824 by exchanging roles and responsibilities
among the state board of education.

Proposal for chapter 180-90 WAC, Private schools:

* To implement the transfer of private school approval
from the office of superintendent of public instruction to
the state board of education per SHB 2824 in chapter
180-90 WAC, the proposal changes the agency refer-
enced from "superintendent of public instruction" to
"state board of education" at various points and, as nec-
essary, modifies language to implement this transfer.

« In WAC 180-90-145 Approval—Initial application—
Exception, the proposal allows for schools that have
filed for an exception for the initial application to be con-
sidered at the next regularly scheduled state board of
education meeting.

* In WAC 180-90-160 Minimum standards and certificate
form, the proposal corrects language by referring to
RCW 28A.195.010 rather than RCW 28A.150.220. This
change correctly references private school law rather
than basic education law and corrects a reference to
graduation requirement rules so that the reference
remains consistent even when graduation requirements
are to be updated.

»  Clarifies or corrects language as necessary.

Proposal for chapter 180-18 WAC, Waivers for
restructuring purposes:

e To implement the transfer of administration of the
approval process for waivers from basic education
requirements from the state board of education to the
superintendent of public instruction per SHB 2824, the
proposal changes the agency referenced from "state
board of education" to "superintendent of public instruc-
tion" at various points and, as necessary, modifies lan-
guage to implement this transfer.

*+ In WAC 180-18-030 Waiver from total instructional
hour requirements, clarifies that the superintendent of
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public instruction may grant waiver requests that demon-
strate the waiver is necessary to support improving stu-
dent achievement. This is a clarification rather than a
substantive change because the waiver is pursuant to
WAC 180-18-050 which already requires the waiver
request to demonstrate that the waiver is necessary to
support improving student achievement.

*  The proposal changes timelines that are based on sched-
uled state board of education meetings to be "based on a
schedule issued by the superintendent of public instruc-
tion" and clarifies timeline information as necessary.

* In WAC 180-18-065 Waiver from one hundred eighty-
day school year requirement for purposes of economy
and efficiency—Criteria for evaluation of waiver
requests, the proposal clarifies the order of prioritization
for waiver requests in the event that a greater number of
requests for waivers are received than may be granted.
The proposal clarifies that districts that are already oper-
ating on a flexible calendar under this waiver program
are prioritized.

»  Clarifies or corrects language as necessary.

Proposal for WAC 180-16-195 Annual reporting and
review process.

*  To implement the provision of SHB 2824 that allows the
state board of education to recommend withholding of
funds rather than require withholding of funds, the pro-
posal removes language that is no longer necessary when
recommending withholding of funds.

*  Requires that the state board of education staff notify the
superintendent of public instruction and the school dis-
trict in the event of a certification of noncompliance.

»  Clarifies and corrects language as necessary.

Proposal for WAC 180-16-225 Waiver—Substantial
lack of classroom space—Grounds and procedure.

*  The proposal changes timelines that are based on sched-
uled state board of education meetings to be "based on a
schedule issued by the superintendent of public instruc-
tion" and clarifies timeline information as necessary.

*  Clarifies and corrects language as necessary.

Reasons Supporting Proposal: This rule making imple-
ments SHB 2824 and clarifies rule where necessary. SHB
2824 exchanges roles and responsibilities among the superin-
tendent of public instruction and the state board of education.
This proposal is necessary to implement those changes.

Statutory Authority for Adoption: The statutory author-
ity for the change to chapter 180-18 WAC is RCW 28A.305.-
140 and 28A.305.141. The statutory authority for the change
to chapter 180-90 WAC is RCW 28A.195.010 and 28A.195.-
030. The statutory authority for the change to WAC 180-16-
195 is RCW 28A.150.250. The statutory authority for the
change to WAC 180-16-225 is RCW 28A.305.140.

Statute Being Implemented: RCW 28A.305.140,
28A.305.141,28A.195.010, 28A.195.030, 28A.150.250.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State board of education, govern-
mental.
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Name of Agency Personnel Responsible for Drafting:
Parker Teed, 600 Washington Street S.E., Olympia, WA
98504, 360-725-6047; Implementation and Enforcement:
Randy Spaulding, 600 Washington Street S.E., Olympia, WA
98504, 360-725-6024.

A school district fiscal impact statement has been pre-
pared RCW 28A.305.135.

SCHOOL DISTRICT FISCAL IMPACT STATEMENT

WSR: | Title of Rule: Implementa-

tion of SHB 2824.

Agency: SDF -
School District

Fiscal Impact -
SPI.

Part I: Estimates: No fiscal impact, the proposed rule
change will have no fiscal impact on school districts.

Estimated Cash Receipts to: No estimated cash
receipts.

Estimated Expenditures From: No estimated expendi-
tures.

Estimated Capital Impact:
impact.

Part II: Narrative Explanation:

II. A - Brief Description Of What the Measure Does
That Has Fiscal Impact: Briefly describe by section, the sig-
nificant provisions of the rule, and any related workload or
policy assumptions, that have revenue or expenditure impact
on the responding agency.

None.

II. B - Cash Receipts Impact: Briefly describe and
quantify the cash receipts impact of the rule on the respond-
ing agency, identifying the cash receipts provisions by sec-
tion number and when appropriate the detail of the revenue
sources. Briefly describe the factual basis of the assumptions
and the method by which the cash receipts impact is derived.
Explain how workload assumptions translate into estimates.
Distinguish between one time and ongoing functions.

None.

II. C - Expenditures: Briefly describe the agency
expenditures necessary to implement this rule (or savings
resulting from this rule), identifying by section number the
provisions of the rule that result in the expenditures (or sav-
ings). Briefly describe the factual basis of the assumptions
and the method by which the expenditure impact is derived.
Explain how workload assumptions translate into cost esti-
mates. Distinguish between one time and ongoing functions.

None.

Part I1I: Expenditure Detail

II1. A - Expenditures by Object or Purpose: None.

Part IV: Capital Budget Impact: None.

A copy of the statement may be obtained by contacting
Mr. Thomas J. Kelly, 600 Washington Street S.E., Olympia,
WA 98504, phone 360-725-6301, email Thomas.kelly@k12.
wa.us.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 (5)[(b)](Vv) states that this section
does not apply to rules the content of which is explicitly and
specifically dictated by statute. RCW 34.05.328 [(5)(b)](iv)
states that this section does not apply to rules that only correct

No estimated capital
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typographical errors, make address or name changes, or clar-
ify language of a rule without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; and rule content is explicitly and spe-
cifically dictated by statute.

Explanation of exemptions: The proposed change to
chapter 180-90 WAC, Private schools, is dictated by statute
and corrects or clarifies language. The proposed change to
WAC 180-16-195 Annual reporting and review process, does
not affect small businesses and, therefore, RCW 19.85.025 is
not applicable. The proposed change to WAC 180-16-225
Waiver—Substantial lack of classroom space—Grounds and
procedure, does not affect small businesses and, therefore,
RCW 19.85.025 is not applicable.

July 31,2018
Randy Spaulding
Executive Director

AMENDATORY SECTION (Amending WSR 11-17-044,
filed 8/11/11, effective 9/11/11)

WAC 180-16-195 Annual reporting and review pro-
cess. (1) Annual school district reports. A review of each
school district's kindergarten through twelfth grade program
shall be conducted annually for the purpose of determining
compliance or noncompliance with basic education program
approval requirements. On or before September 15th of each
school year, each school district superintendent shall com-
plete and return the program assurance form (((fOSPIHerm
+497y)) distributed by the state board of education ((as-a-patt
ofan—eleetronie-submisstento-OSPl)). The form shall be
designed to elicit data necessary to make a determination of a
school district's compliance or noncompliance with basic
education program approval requirements. The form shall be
submitted electronically and signed by:

(a) The school board president or chairperson, and

(b) The superintendent of the school district.

(2) State board staff review.

(a) State board of education staff shall review each
school district's program assurance form, may conduct on-
site ((menitering)) visits of ((randemly)) selected school dis-
tricts, as needed and subject to funding support, and shall pre-
pare recommendations and reports for presentation to the
state board of education: Provided, that, if a school district's
initial program assurance form does not establish compliance
with the basic education program approval requirements, the
district shall be provided the opportunity to explain the defi-
01ency or deﬁc1en01es ((Seheel—dﬁtﬂets—whieh—fefesee—ﬂ&a%
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(b) School districts may use the personnel and services
of the educational service district to assist the district and
schools in the district that are out of compliance with basic
education program approval requirements.

(3) Annual certification of compliance or noncompli-
ance—Withholding of funds for noncompliance.

(a) At the November meeting of the state board of educa-
tion, or at such other meeting as the board shall designate, the
board shall certify by motion each school district as being in
compliance or noncompliance with the basic education pro-
gram approval requirements.

(b) A certification of compliance shall be effective for
the then current school year subject to any subsequent ad hoc
review and determination of noncompliance as may be
deemed necessary by the state board of education or advis-
able by the superintendent of public instruction. In addition, a
certification of compliance shall be effective tentatively for
the succeeding school year until such time as the state board
takes its annual action certifying compliance or noncompli-
ance with the program approval requirements.

(c) A certification of noncompliance shall be effective
until program compliance is assured by the school district to
the satisfaction of state board of education staff, subject to
review by the state board. ((B&a&edueaﬁeﬁ—a-l-}ee&ﬁeﬂ—ftmds

nencomphanece-and-is-aceepted-by-thestate-board:))

(d) ((Fhe)) Upon the certification of noncompliance of a
school district, state board of education staff shall notify the
superintendent of public instruction and the school district of
a certification of noncompliance immediately after the board
meeting at which certification occurred.

(e) A withholding of basic education allocation funding
from a school district shall not occur for ((a)) noncompliance
if the school district has remediated the noncompliance situa-
tion within sixty school business days from the time the dis-
trict receives notice of the noncompliance from the state
board of education. The state board of education may extend
the sixty days timeline only if the district demonstrates by
clear and convincing evidence to the satisfaction of the state
board of education that sixty days is not reasonable to make
the necessary corrections. For the purposes of this section, a
school business day shall mean any calendar day, exclusive
of Saturdays, Sundays, and any federal and school holidays
upon which the office of the superintendent of the school dis-
trict is open to the public for the conduct of business. A
school business day shall be concluded or terminated upon
the closure of said office for the calendar day.

ey The-superintendent-of publie-instruection;-or-histher
designee;)) (f) At the discretion of the state board of educa-
tion, after notification by the state board of education to a
school district regarding an existing noncompliance, ((shall))
may recommend withholding of funds or may enter into a
compliance agreement with the school district that shall
include, but not be limited to, the following criteria:
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(i) A deadline for school district remediation of the non-

compliance(s)((;rotto-execeedsixtyschool business-daysper
nencomplianee-as-speeified-in(d)-of this-subseetion)).

(i) A listing of all the noncompliance areas and the nec-
essary terms that must be satisfied in each area in order for
the school district to gain compliance status. This listing also
shall specify additional deadlines for the accomplishment of
the stated terms if different from the final deadline as speci-
fied in subsection (1) of this section.

(iii) A closing statement specifying that a school dis-
trict's failure to remediate a noncompliance by the deter-
mined deadline ((sheH)) may result, at the state board of edu-
cation's or its designee's discretion, in the ((immediate)) rec-
ommendation to the superintendent of public instruction of
withholding of the district's basic education allocation fund-
ing by the superintendent of public instruction.

(iv) The date and the signatures of the superintendent of
the school district, the chair of the district's board of directors,
and the ((superintendent-ofpublie-instruetion)) chair of the
state board of education, or his/her designee, to the agree-
ment. A copy of the completed compliance agreement shall
be sent to the chairperson of the school district's board of
directors and the school district superintendent.

((6D)) (g) In the event a school district fails to sign ((the))
a compliance agreement within five school business days
from the date of issuance or does not satisfy all of the terms
of the signed compliance agreement within the designated
amount of time, the state board of education may recommend
to the superintendent of public instruction ((shal-withheld))
withholding state funds for the basic education allocation

until program compliance is assured ((based-on-the-following
precedure:

. 5 . ")

((¢2))) (h) Any school district may appeal to the state
board of education the decision of noncompliance by the
state board of education. Such appeal shall be limited to the
interpretation and application of these rules by the state board
of education. Such appeal shall not stay the withholding of
any state funds pursuant to this section((—Fhe-state-board-of

ont : e basie eduontion entil
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corth inthiscl :
vided-ir-WACH80-16-225-6r180-18-030)) or completion of
the compliance agreement.

(4) The provisions of subsection (3)((69)) (g) of this sec-
tion shall not apply if the noncompliance is related to the dis-

trict's fiscal condition and results in the implementation of a
financial plan under RCW 28A.505.140(3).

AMENDATORY SECTION (Amending WSR 04-23-008,
filed 11/4/04, effective 12/5/04)

WAC 180-16-225 Waiver—Substantial lack of class-
room space—Grounds and procedure. (1) Grounds. The
((state-beard-ef-edueation)) superintendent of public instruc-
tion may waive one or more of the basic education allocation
entitlement requirements set forth in WAC 180-16-200
through 180-16-220(1) only if a school district's failure to
comply with such requirement(s) is found by the ((state
beard)) superintendent of public instruction to be caused by
substantial lack of classroom space.

As a condition to a waiver based on substantial lack of
classroom space the state board will consider and a school
district must demonstrate, at least, that the facilities of the
school district do not contain enough classroom space or
other space that can reasonably be converted into classroom
space, and that necessary classroom space may not reason-
ably be acquired by lease or rental to enable the district to
comply with the referenced entitlement requirements.

(2) Waiver procedure. In order to secure a waiver pur-
suant to subsection (1) of this section a school district must
submit a petition together with a detailed explanation and
documentation in support of its request not later than ((thirty

days-prierto-either:

commeneement-of the-sehool-yearinorderto-allow forthe
possibility-that-therequest-may be-denied)) the deadline in a

schedule issued by the superintendent of public instruction

and the commencement of the school year.

AMENDATORY SECTION (Amending WSR 07-20-030,
filed 9/24/07, effective 10/25/07)

WAC 180-18-030 Waiver from total instructional
hour requirements. A district desiring to improve student
achievement by enhancing the educational program for all
students may apply to the ((state-beard-efedueation)) super-
intendent of public instruction for a waiver from the total
instructional hour requirements. The ((state-beard-ofeduea-
ttor)) superintendent of public instruction may grant said
waiver requests that demonstrate the waiver is necessary to
support improving student achievement pursuant to RCW
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28A.305.140 and WAC 180-18-050 for up to three school
years.

AMENDATORY SECTION (Amending WSR 12-24-049,
filed 11/30/12, effective 12/31/12)

WAC 180-18-040 Waivers from minimum one hun-
dred eighty-day school year requirement. (1) A district
desiring to improve student achievement by enhancing the
educational program for all students in the district or for indi-
vidual schools in the district may apply to the ((state-beard-ef
edueatien)) superintendent of public instruction for a waiver
from the provisions of the minimum one hundred eighty-day
school year requirement pursuant to RCW 28A.305.140 and
WAC 180-16-215 while offering the equivalent in annual
minimum instructional hours as prescribed in RCW
28A.150.220 in such grades as are conducted by such school
district. The ((state-beard-ef-edueation)) superintendent of
public instruction may grant said waiver requests for up to
three school years.

(2) The ((state—beard—ef-edueation)) superintendent of
public instruction, pursuant to RCW 28A.305.140(2), shall
evaluate the need for a waiver based on whether:

(a) The resolution by the board of directors of the
requesting district attests that if the waiver is approved, the
district will meet the required annual instructional hour offer-
ings under RCW 28A.150.220(2) in each of the school years
for which the waiver is requested;

(b) The purpose and goals of the district's waiver plan are
closely aligned with school improvement plans under WAC
180-16-220 and any district improvement plan;

(¢) The plan explains goals of the waiver related to stu-
dent achievement that are specific, measurable, and attain-
able;

(d) The plan states clear and specific activities to be
undertaken that are based in evidence and likely to lead to
attainment of the stated goals;

(e) The plan specifies at least one state or locally deter-
mined assessment or metric that will be used to collect evi-
dence to show the degree to which the goals were attained;

(f) The plan describes in detail the participation of
administrators, teachers, other district staff, parents, and the
community in the development of the plan.

(3) In addition to the requirements of subsection (2) of
this section, the ((state-beard-efedueation)) superintendent of
public instruction shall evaluate requests for a waiver that
would represent the continuation of an existing waiver for
additional years based on the following:

(a) The degree to which the prior waiver plan's goals
were met, based on the assessments or metrics specified in
the prior plan;

(b) The effectiveness of the implemented activities in
achieving the goals of the plan for student achievement;

(c) Any proposed changes in the plan to achieve the
stated goals;

(d) The likelihood that approval of the request would
result in advancement of the goals;

(e) Support by administrators, teachers, other district
staff, parents, and the community for continuation of the
waiver.
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AMENDATORY SECTION (Amending WSR 12-24-049,
filed 11/30/12, effective 12/31/12)

WAC 180-18-050 Procedure to obtain waiver. (1)
((State-beard-efedueation)) Superintendent of public instruc-
tion approval of district waiver requests pursuant to WAC
180-18-030 and 180-18-040 shall occur ((at-a—state-beard
meeting)) prior to implementation. A district's waiver appli-
cation shall include, at a minimum, a resolution adopted by
the district board of directors, an application form, a pro-
posed school calendar, and a summary of the collective bar-
gaining agreement with the local education association stat-
ing the number of professional development days, full
instruction days, late-start and early-release days, and the
amount of other noninstruction time. The resolution shall
identify the basic education requirement for which the waiver
is requested and include information on how the waiver will
support improving student achievement. The resolution must
include a statement attesting that the district will meet the
minimum instructional hours requirement of RCW 28A.150.-
220(2) under the waiver plan. The resolution shall be accom-
panied by information detailed in the guidelines and applica-
tion form available on the ((state-beard-efedueation's)) office
of superintendent of public instruction's web site.

(2) The application for a waiver and all supporting docu-
mentation must be received by the ((state-boeard-ofeduecation

atleast-forty-dayspriorto-the-state board-of education-meet-

ing-where-consideration-of the-waivershall-oeeur—Thestate
board-ef-edueation)) superintendent of public instruction
based on a schedule issued by the superintendent of public
instruction and prior to implementation of the waiver days.
The superintendent of public instruction shall review all
applications and supporting documentation to insure the
accuracy of the information. In the event that deficiencies are
noted in the application or documentation, districts will have
the opportunity to make corrections and to seek ((state-beard
approval-at-a-subsequent-meeting)) superintendent of public
instruction approval upon resubmittal.

(3) Under this section, a district seeking to obtain a
waiver of no more than five days from the provisions of the
minimum one hundred eighty-day school year requirement
pursuant to RCW 28A.305.140 solely for the purpose of con-
ducting parent-teacher conferences shall provide notification
of the district request to the ((state-board-of-eduecation))
superintendent of public instruction at least thirty days prior
to implementation of the plan. A request for more than five
days must be presented to the ((state-beard)) superintendent
of public instruction under subsection (1) of this section for
approval. The notice shall provide information and documen-
tation as directed by the ((state-beard)) superintendent of
public instruction. The information and documentation shall
include, at a minimum:

(a) An adopted resolution by the school district board of
directors which shall state, at a minimum, the number of
school days and school years for which the waiver is
requested, and attest that the district will meet the minimum
instructional hours requirement of RCW 28A.150.220(2)
under the waiver plan(());

(b) A detailed explanation of how the parent-teacher
conferences to be conducted under the waiver plan will be
used to improve student achievement;
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(c) The district's reasons for electing to conduct parent-
teacher conferences through full days rather than partial days;

(d) The number of partial days that will be reduced as a
result of implementing the waiver plan;

() A description of participation by administrators,
teachers, other staff and parents in the development of the
waiver request;

() An electronic link to the collective bargaining agree-
ment with the local education association.

(Withinthi ] : . £ 4 fieation—t}
state-board)) Based on a schedule issued by the superinten-
dent of public instruction, the superintendent of public
instruction will, on a determination that the required informa-
tion and documentation have been submitted, notify the
requesting district that the requirements of this section have
been met and a waiver has been granted.

AMENDATORY SECTION (Amending WSR 04-23-006,
filed 11/4/04, effective 12/5/04)

WAC 180-18-055 Alternative high school graduation
requirements. (1) The shift from a time and credit based sys-
tem of education to a standards and performance based edu-
cation system will be a multiyear transition. In order to facil-
itate the transition and encourage local innovation, the state
board of education finds that current credit-based graduation
requirements may be a limitation upon the ability of high
schools and districts to make the transition with the least
amount of difficulty. Therefore, the state board will provide
districts and high schools the opportunity to create and imple-
ment alternative graduation requirements.

(2) A school district, or high school with permission of
the district board of directors, or approved private high
school, desiring to implement a local restructuring plan to
provide an effective educational system to enhance the edu-
cational program for high school students, may apply to the
state board of education for a waiver from one or more of the
requirements of chapter 180-51 WAC.

(3) The state board of education may grant the waiver for
a period up to four school years.

(4) The waiver application shall be in the form of a reso-
lution adopted by the district or private school board of direc-
tors which includes a request for the waiver and a plan for
restructuring the educational program of one or more high
schools which consists of at least the following information:

(a) Identification of the requirements of chapter 180-51
WAC to be waived;

(b) Specific standards for increased student learning that
the district or school expects to achieve;

(c) How the district or school plans to achieve the higher
standards, including timelines for implementation;

(d) How the district or school plans to determine if the
higher standards are met;

(e) Evidence that the board of directors, teachers, admin-
istrators, and classified employees are committed to working
cooperatively in implementing the plan;

(f) Evidence that students, families, parents, and citizens
were involved in developing the plan; and

(g) Identification of the school years subject to the
waiver.
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(5) The plan for restructuring the educational program of
one or more high schools may consist of the school improve-
ment plans required under WAC 180-16-220, along with the
requirements of subsection (4)(a) through (d) of this section.

(6) The application also shall include documentation that
the school is successful as demonstrated by indicators such
as, but not limited to, the following:

(a) The school has clear expectations for student learn-
mg;

(b) The graduation rate of the high school for the last
three school years;

(¢) Any follow-up employment data for the high school's
graduate for the last three years;

(d) The college admission rate of the school's graduates
the last three school years;

(e) Use of student portfolios to document student learn-
mg;

(f) Student scores on the high school Washington assess-
ments of student learning;

(g) The level and types of family and parent involvement
at the school;

(h) The school's annual performance report the last three
school years; and

(i) The level of student, family, parent, and public satis-
faction and confidence in the school as reflected in any sur-
vey done by the school the last three school years.

(7) A waiver of WAC 180-51-060 may be granted only
if the district or school provides documentation and rationale
that any noncredit based graduation requirements that will
replace in whole or in part WAC 180-51-060, will support the
state's performance-based education system being imple-
mented pursuant to RCW 28A.630.885, and the noncredit
based requirements meet the minimum college core admis-
sions standards as accepted by the higher education coordi-
nating board for students planning to attend a baccalaureate
institution.

(8) A waiver granted under this section may be renewed
upon the state board of education receiving a renewal request
from the school district board of directors. Before filing the
request, the school district shall conduct at least one public
meeting to evaluate the educational requirements that were
implemented as a result of the waiver. The request to the state
board shall include information regarding the activities and
programs implemented as a result of the waiver, whether
higher standards for students are being achieved, assurances
that students in advanced placement or other postsecondary
options programs, such as but not limited to: College in the
high school, running start, and tech-prep, shall not be disad-
vantaged, and a summary of the comments received at the
public meeting or meetings.

(9) The state board of education shall notify the state
board for community and technical colleges, the ((kigher
edueation-ecoordinating beard)) Washington student achieve-
ment council and the council of presidents of any waiver
granted under this section.

(10) Any waiver requested under this section will be
granted with the understanding that the state board of educa-
tion will affirm that students who graduate under alternative
graduation requirements have in fact completed state require-
ments for high school graduation in a nontraditional program.
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(11) Any school or district granted a waiver under this
chapter shall report annually to the state board of education,
in a form and manner to be determined by the board, on the
progress and effects of implementing the waiver.

AMENDATORY SECTION (Amending WSR 12-24-049,
filed 11/30/12, effective 12/31/12)

WAC 180-18-065 Waiver from one hundred eighty-
day school year requirement for purposes of economy
and efficiency—Criteria for evaluation of waiver
requests. (1) In order to be granted a waiver by the ((state
beard-ef-edueation)) superintendent of public instruction
under RCW 28A.305.141 to operate one or more schools on
a flexible calendar for purposes of economy and efficiency, a
school district eligible for such waiver must meet each of the
requirements of RCW 28A.305.141(2).

(2) In the event that a greater number of requests for
waivers are received that meet the requirement of subsection
(1) of this section than may be granted by the ((state-board-ef
edueation)) superintendent of public instruction under RCW
28A.305.141(3), ((prrerity-shall-begivento)) if the superin-
tendent of public instruction determines that the applying dis-
tricts are otherwise eligible, their applications will be priori-
tized in the following order:

(a) Districts that are already operating on a flexible cal-
endar under this waiver program; and

(b) Those plans that best redirect monetary savings from
the proposed flexible calendar to support student learning.

AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-112 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

(1) "Approved private school" means a nonpublic school
or nonpublic school district conducting a program consisting
of kindergarten and at least grade one, or a program consist-
ing of any or all of grades one through twelve which has been
approved by the state board of education in accordance with
the minimum standards for approval as prescribed in this
chapter.

(2)(a) "Reasonable health requirements" means those
standards contained in chapter 246-366 WAC as adopted by
the state board of health.

(b) "Reasonable fire safety requirements" means those
standards adopted by the state fire marshal pursuant to chap-
ter 43.44 RCW.

(3)(a) "Minor deviation" means a variance from the stan-
dards established by these regulations which represents little
or no threat to the health or safety of students and school per-
sonnel, and which does not impact the ability of the school to
provide an educational program which is in substantial com-
pliance with the minimum standards set forth in WAC 180-
90-160, and which, therefore, does not preclude the granting
of full approval.

(b) "Major deviation" means a variance from the stan-
dards established by these regulations which represents little
or no threat to the health or safety of students and school per-
sonnel but may impact the ability of the school to provide an
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educational program which substantially complies with the
minimum standards set forth in WAC 180-90-160, but is not
S0 serious as to constitute an unacceptable deviation.

(¢) "Unacceptable deviation" means a variance from the
standards established by these regulations which either:

(1) Constitutes a threat to the health or safety of students
or school personnel; or

(i) Demonstrates that the school is not capable of pro-
viding an educational program which substantially complies
with the minimum standards set forth in WAC 180-90-160.

(4) "Total instructional hour offering" means those hours
when students are provided the opportunity to engage in edu-
cational activity planned by and under the direction of school
staff, as directed by the administration and board of directors,
inclusive of intermissions for class changes, recess and
teacher/parent-guardian conferences which are planned and
scheduled by the approved private school for the purpose of
discussing students' educational needs for progress, and
exclusive of time actually spent for meals.

(5)(a) "Non-Washington state certificated teacher"
means a person who does not have a Washington state certi-
fication consistent with WAC 181-79A-030(2), but who has:

(1) A K-12 teaching certificate from a nationally accred-
ited preparation program, other than Washington state, recog-
nized by the U.S. Department of Education; or

(i) A minimum of a baccalaureate degree in the subject
matter to be taught or in a field closely related to the subject
matter to be taught; or

(iii)) A minimum of one calendar year of experience in a
specialized field. For purposes of this subsection the term
"specialized field" means a specialized area of the curriculum
where skill or talent is applied and where entry into an occu-
pation in such field generally does not require a baccalaureate
degree including, but not limited to, the fields of art, drama,
dance, music, physical education, and career and technical or
occupational education.

(b) "Exceptional case" means that a circumstance exists
within a private school in which:

(i) The educational program offered by the private
school will be significantly improved with the employment
of a non-Washington state certificated teacher. Each teacher
not holding a valid Washington state certificate shall have
experience or academic preparation appropriate to K-12
instruction and consistent with the school's mission. Such
experience or academic preparation shall be consistent with
the provisions of (c) of this subsection; and

(i) The school employs at least one Washington state
certified teacher, administrator, or superintendent who pro-
vides general supervision to any non-Washington state certif-
icated teacher. The school will annually report to the ((efftee
of the-superintendent-of public-instruetion)) state board of
education the academic preparations and experience of each
non-Washington state certificated teacher providing k-12
instruction in an addendum to the certificate of compliance as
provided in WAC 180-90-160; and

(iii) The non-Washington state certificated teacher of the
private school, employed pursuant to this section, has been
verified by the private school, as meeting the age, good moral
character, and personal fitness requirements of WAC 181-
79A-150 (1) and (2), and has not had his or her teacher's cer-
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tificate revoked by any state or foreign country consistent
with WAC 181-79A-155 (5)(a).

(c) "Unusual competence": As applied to an exceptional
case wherein the educational program as specified in RCW
28A.195.010 and WAC 180-90-160(7) will be significantly
improved with the employment of a non-Washington state
certificated teacher as defined in (a) of this subsection.

(d) "General supervision" means that a Washington state
certificated teacher, administrator, or superintendent shall be
generally available at the school site to observe and advise
the teacher employed under provision of (c) of this subsec-
tion and shall evaluate pursuant to policies of the private
school.

AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-130 Approval—Annual certification—
Adverse findings. (1) At least ninety days prior to the com-
mencement of the annual school term or period, the chief
administrator of each private school shall file with the
((superintendent-of publieinstruetion;,inracecordanee-with
procedures-established-by-the superintendent-of publie

instraetion;)) state board of education a certificate of compli-
ance in the form and substance set forth in WAC 180-90-160.

(2) The ((superintendent—of—publie—instruetion)) state

board of education shall review each certificate. The review

shall be completed within thirty days after receipt of a com-
pleted application.

(3) ((I—Pt-he—supefm%eﬂdeﬁt—ef—pﬁbkﬁﬁsﬁueﬁeﬂ—ﬁﬂés—ﬂe

4))) If the ((superintendent-of public-instruection)) state

board of education finds deviation, the private school shall be
notified through written or electronic communication of any
minor, major, or unacceptable deviations which must be cor-
rected.

((5))) (4) If the ((superintendent-of publieinstruetion))

state board of education finds major or unacceptable devia-

tions, ((%he—supef}nffeﬂéeﬁt—e%pﬁbh&m%&ueﬁeﬂ—sh&ﬂ—ﬁe%

sta{e—beafd—ef—edueaueﬂ—tm&})) the prlvate school shall sub-
mit((s)) a narrative report indicating agreement or not with
the findings of the ((superintendent-ofpublie-instruetion))
state board of education and any proposed remedial action to
address the reported deviations. ((Upen—reeeipt-ofthenarra-
. 4 . i  ublic . hatl
state-board-ef-edueation:)) Minor deviations will be resolved
with the ((efftee-ofthe-superintendent-ef public-instruetion
staff)) state board of education prior to ((submissien—fer))
approval. In the case of major deviations, the private school
may request that the state board of education grant provi-
sional status for up to one year so the private school may take
action to meet the requirements.

[100 ]
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AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-141 Loss of private school approval.

te)) The state board of education may rescind approval of a
private school for one or more of the following reasons:

(((®)) (1) Failure to have students enrolled for any six
consecutive calendar months in the school's physical facili-
ties or failure to provide evidence of student enrollment upon
request of the ((superintendent-ofpublie-instruetion)) state
board of education for the said period of time.

() (2) Failure to provide verification that the
approved private school teaching staff have a valid Washing-
ton state teaching certificate or meet the provisions of WAC
180-90-112(5).

((fe))) (3) Failure to provide verification that the physical
facilities of the school meet the health and fire safety stan-
dards.

« . o .
) —The Sb‘pe“ﬂ‘e;ﬂdeﬂ‘ of pu‘?he instruetion—shell
approval.))

AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-145 Approval—Initial application—
Exception. Any potential private school which is unable to
file its application for approval at least ninety days prior to
the commencement of the annual school term or period may
request the ((supeﬁﬁte&éeﬂt—e{;pﬁbhﬁrs&&e&eﬂ)) state
board of educatlon review the apphcatlon ((&nd—t-he—supeﬁﬂ-

stafce—beafd—ef—edueaﬁeﬁ)) Th1s request shall be granted 1f the
((superintendent-of public-instruetion)) state board of educa-

tion finds the private school was not sufficiently developed
prior to the ((99)) ninety-day time period to enable it to com-
ply with that requirement. The ((superintendent-efpublie
instruetion)) state board of education shall have the discretion
to grant the request in other exceptional circumstances. If the

((supeﬁﬁ%eﬂéeﬂt—ef—pﬁbhﬁﬂsﬁ%eﬁeﬂ)) state board of educa-

tion grants the request, the review shall be completed within

thirty days and the findings and ((recommendations—pre-
sented-to-thestate- beard-ef-edueation)) approval shall be con-

sidered at the next regularly scheduled state board of educa-
tion meeting.

AMENDATORY SECTION (Amending WSR 90-17-009,
filed 8/6/90, effective 9/6/90)

WAC 180-90-150 Appeals. Pursuant to RCW
28A.195.030 any private school may appeal the actions of the

((superintendent-of public-instruetion-or)) state board of edu-
cation as provided in chapter 34.05 RCW and chapter 180-08

WAC.

AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-160 Minimum standards and certifi-
cate form. (1) The annual certificate required by WAC 180-
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90-130 shall be in substantial compliance with the form and
substance of the following:

CERTIFICATE OF COMPLIANCE
WITH STATE STANDARDS

ESD/County/Public
School District
Private School/
District Address

L o...... , do hereby certify that I am the principal or
chief administrator of the above named school; that said
school is located at the address listed above, and conducts

grades ...... through ...... with a projected enrollment
of ...... ; and that said school is scheduled to meet through-
outthe ...... school year, the following standards with the

exception only of such deviations, if any, as are set forth in an
attachment to this certificate of compliance

or

L ...... , do hereby certify that I am the superintendent
of the above named private school district; and that the pri-
vate schools under my jurisdiction are scheduled to meet
throughout the school year, the following standards with the
exception only of such deviations as are set forth in an attach-
ment to this certificate of compliance; and that a list of such
schools, including the grades conducted and the projected
enrollment for each school, accompanies this certificate:

(a) The minimum school year for instructional purposes
consists of no less than one hundred eighty school days or the
equivalent in annual minimum instructional hour offerings as
prescribed in RCW ((28A-150-220)) 28A.195.010.

(b) On each school day, pupils enrolled and in attendance
at the school are engaged in educational activity planned by
and under the direction of the school; and that pupils are pro-
vided ((2)) an annual total instructional hour offering, as pre-
scribed in RCW ((28A150220-exeept-that-the-pereentages

ie-skiths. s, . . 5"

OF DSIeSIHIS; Work S0 . ; E‘FHEM} subjeets-and activi

E;fliii ;E; ] E ]E. é;. ;; E fgfﬁ Y E,f E
made-avaiableis)) 28A.195.010, of at least:

(i) 450 Hours for students in kindergarten.

(i) 1000 Hours for students in grades one through
twelve.

(c) All classroom teachers hold appropriate Washington
State certification except for:

(i) Teachers for religious courses or courses for which no
counterpart exists in the public schools: Provided, That a reli-
gious course is a course of study separate from the courses of
study defined in RCW 28A.195.010 including occupational
education, science, mathematics, language, social studies,
history, health, reading, writing, spelling, and the develop-
ment of the appreciation of art and music all in sufficient
units for meeting state board of education graduation require-
ments; and/or

(1) A person of unusual competence who is not certified
but who will teach students in an exceptional case under the
general supervision of a Washington state certificated
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teacher, administrator, or superintendent pursuant to WAC
180-90-112. The non-Washington state certificated teacher,
the Washington state certificated person who will supervise,
and the exceptional circumstances are listed on the addendum
to this certificate.

(d) If the school operates an extension program for par-
ents, guardians, or persons having legal custody of a child to
teach children in their custody, the extension program meets
the following requirements:

(1) The parent, guardian, or custodian is supervised by a
person certified under chapter 28 A.410 RCW and who is
employed by the school;

(i1) The planning by the certified person and the parent,
guardian, or person having legal custody includes objectives
consistent with (a), (b), (e) through (g) of this subsection;

(iii) The certified person spends a minimum average
each month of one contact hour per week with each student
under his or her supervision who is enrolled in the extension
program;

(iv) Each student's progress is evaluated by the certified
person; and

(v) The certified person does not supervise more than
thirty students enrolled in the approved private school's
extension program.

(e) Measures have been taken to safeguard all permanent
records against loss or damage through either the storage of
such records in fire-resistant containers or facilities, or the
retention of duplicates in a separate and distinct area;

(f) The physical facilities of the school are adequate to
meet the program offered, and all school facilities and prac-
tices are in substantial compliance with reasonable health and
fire safety standards, as substantiated by current inspection
reports of appropriate health and fire safety officials which
are on file in the chief administrator's office;

(g) The school's curriculum includes instruction in the
basic skills of occupational education, science, mathematics,
language, social studies, history, health, reading, writing,
spelling, and the development of appreciation of art and
music in sufficient units for meeting state board of education
graduation requirements, as set forth in chapter 180-51
WAC. A school may substitute courses specific to the mis-
sion or focus of the school to satisfy the career and technical
education requirement of chapter 180-51 WAC ((80-54-
06%(7H));

(h) The school or its organized district maintains up-to-
date policy statements related to the administration and oper-
ation of the school or district;

(1) The school does not engage in a policy of racial seg-
regation or discrimination;

(j) The governing authority of this private school or pri-
vate school district has been apprised of the requirements of
chapter 180-90 WAC relating to the minimum requirements
for approval of private schools and such governing authority
has further been apprised of all deviations from the rules and
regulations of the state board of education and the standards
contained in chapter 180-90 WAC. I have reported all such
deviations herewith.
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Dated this . ...

(phone number)

(2) Approval by the state board of education is contin-
gent upon on-going compliance with the standards certified
herein. The ((superintendent-efpublie-instruetion—shall-be
netifted)) school shall notify the state board of education of
any deviation from these standards which occurs after the
action taken by the state board of education. Such notification
shall be filed within thirty days of occurrence of the devia-
tion.

(3) Failure to comply with the requirements of this chap-
ter may result in the revocation of the approval of the private
school and shall be considered in subsequent application for
approval as a private school.

(4) Following initial approval as a private school by the
state board of education, evidence of current accreditation by
a state board of education approved accrediting body may be
submitted annually in lieu of approval documents described
in subsection (1)(a) through (j) of this section.

AMENDATORY SECTION (Amending WSR 15-24-108,
filed 12/1/15, effective 1/1/16)

WAC 180-90-170 Complaints against private
schools. (1) Complaints about an approved private school

may be made in writing to ((the-effice-efpublic-instraetion))

state board of education.

(2) If a complaint against a private school is received, the

((offtec-of-thesuperintendent-of publieinstruetion)) state

board of education will:

(a) Notify the complainant that the communication was
received;

(b) Notify the school of the complaint, provide a copy of
the complaint if requested, and provide an opportunity for the
school to respond. All correspondence will conform to state
and federal student privacy laws; and

(c) Review the complaint and the school's response and
may take appropriate action it deems necessary. Any action
taken by the ((effiee-ofthe-superintendent-of public-instrue-
tient)) state board of education will be limited to authority
pursuant to chapter 28A.195 RCW and the rules promulgated
thereunder.

(3) The record of the complaint, the response and any
action taken will be retained according to the record retention
schedule established by the office of the secretary of state for

the ((efftee-of thesuperintendent-of publie-instruetion)) state

board of education.
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WSR 18-16-096
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed July 31, 2018, 12:03 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
13-020.

Title of Rule and Other Identifying Information: The
Washington utilities and transportation commission has been
engaged in this rule making to consider amendments to the
rules in chapter 480-04 WAC, the commission's rules gov-
erning public access to information and records in order to
better reflect current law and commission practice.

Hearing Location(s): On September 10, 2018, at 9:30
a.m., at the Richard Hemstad Building, Room 206, 1300
South Evergreen Park Drive S.W., Olympia, WA 98504.
Public hearing to consider adoption of proposed rules.

Date of Intended Adoption: September 10, 2018.

Submit Written Comments to: Washington Ultilities and
Transportation Commission, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, email records@utc.wa.
gov, by August 31, 2018.

Assistance for Persons with Disabilities: Contact Ashley
Miller, phone 360-664-1130, fax 360-586-1150, TTY 360-
586-8230 or 360-664-1132, email ashley.miller@utc.
wa.gov, by August 31, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
proposes to amend chapter 480-04 WAC to reflect current
commission practice and implement statutory authority.

Reasons Supporting Proposal: The commission last
revised chapter 480-04 WAC in 2006. Since that time, there
have been technological changes and new legislation. In
addition, the commission has received suggestions to clarify
the rules in this chapter to incorporate and better reflect cur-
rent commission practice.

Statutory Authority for Adoption: RCW 34.05.020.

Statute Being Implemented: RCW 80.01.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington utilities and transporta-
tion commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Gregory J. Kopta, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504, 360-664-1355; Implementation and
Enforcement: Mark L. Johnson, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, 360-664-1115.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The commission is not an agency to which RCW
34.05.328 applies. The proposed rules are not significant leg-
islative rules of the sort referenced in RCW 34.05.328(5).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The commis-
sion issued a notice requesting comment and cost information
on any economic impact the proposed rules would have on
businesses, and received no comments. The proposed rules
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primarily reflect current commission practices and proce-
dures and thus will not impose any costs on businesses that
they do not presently incur.

A copy of the detailed cost calculations may be obtained
by contacting Washington Utilities and Transportation Com-
mission, 1300 South Evergreen Park Drive S.E., Olympia,
WA 98504, phone 360-664-1160, fax 360-586-1150, TTY
360-586-8230 or 360-664-1132, email records@utc.wa.gov.

July 31,2018
Mark L. Johnson
Executive Director
and Secretary

NEW SECTION

WAC 480-04-005 Authority and purpose. The Public
Records Act, chapter 42.56 RCW, requires state agencies to
make available for inspection and copying nonexempt public
records in accordance with published rules. The sections in
this chapter establish the procedures the Washington utilities
and transportation commission will follow to provide full
access to public records.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-020 Definitions. (1) "Identifiable public

record" is a public record that exists at the time the commis-
sion receives the request for public records and that commis-
sion staff can reasonably locate.

(2) "Public record" includes any writing (((defined—in
subseetion{5)-ofthissection)prepared;owned;used;or
retained-bythe-commisston—which-eentains)) containing

information relating to the conduct of government or the per-
formance of any governmental or proprietary function pre-
pared. owned, used, or retained by the commission regardless
of physical form or characteristics.

(&) (3) "Public records officer" means the official
responsible for the commission's compliance with the Public
Records Act, chapter ((421+%)) 42.56 RCW, and for the
implementation of this chapter. The commission's secretary
is designated as its public records officer. The secretary may
designate one or more persons to assist in the implementation
and application of this ((rale)) chapter, and "public records
officer" as used in this chapter includes such persons.

() (4) "Secretary," also referred to as "executive sec-
retary," means the secretary of the commission appointed
pursuant to RCW 80.01.030. Unless otherwise restricted, the
term "secretary" also refers to the acting secretary and to the
secretary's designee.

(&) B "Washington utilities and transportation com-
mission," also referred to in this chapter as "the commission,’'
is the ((eommissionappointed-by-the-governorunder RCW
80-0+-010)) agency established in Titles 80 and 81 RCW to
regulate the rates, services, facilities, and practices of persons
engaging in this state in the business of supplying any utility
service or commodity, or of the transportation of persons or
property, to the public for compensation. Where appropriate,
the term "commission" also refers to the staff and employees
of the Washington utilities and transportation commission.
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() (6) "Writing" ((me&ﬂs—&ﬂy—mfefmaﬁeﬂ—ée—g—,

any means of recording any form of communication or repre-
sentation as provided in RCW 42.56.010(4).

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-035 ((Physieal-address—TFelephone—
Faesimile—FE—mail—Internet:)) Contact information.

((Fhe)) Any person may obtain information about the com-
mission or request access to its public records by contacting
the commission using the contact information provided in
WAC 480-07-125. That information ((ineluded-in-thissee-
tter)) is current at the time of rule adoption((;)) but may
change. Current information and additional contact informa-
tion are available on the commission's ((interret)) web site, in

person at the commission's offices, or by ((telephone-eall-te))
calling the commission's main public telephone number.

((P]']H;'Eg" ;
ery Olympta; WA-98504-7250
Telephone{gen- 360-664-1160

erab)

Telephone{records | 360-664-1234

eenter)

TFelefaesimile- 360-586-H50
reeords-—center)

{recerds-—center)

Internet WWWWHEE - Wa-EOV) )

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-050 Public information((+-publie-sub-
m-iss-}e-ﬂs-o-lhﬁeq-uests-ot-heﬁt-haﬁ)) available without mak-
g request((s)) for publlc ((deeﬂ-meﬁts)) records ((Aﬂy—

tepies—wﬁhm)) any of the commission's (Quﬁsdieﬁeﬂ—may
ﬁﬁd—suc—h—mfeﬂmt-teﬁ)) public records are publicly accessible

on the commission's ((tﬂ%eﬂ&et—sﬁe—er—malyheeﬂ%&et—the—eem-

Proposed
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B3 TFelephonerequestsfor-infermation-may be-made by
eentaeting)) web site. Such documents include, but are not

limited to, commission orders and notices, party filings in
commission adjudications, regulated company filings, and
documents containing general information about the com-
mission, the industries and companies the commission regu-

lates, and consumer assistance. Persons seeking commission
documents should view the documents available on the com-

mission's web site prior to submitting a public records
request. Persons who need help finding such information may
contact the commission's records center((;-er-by-eal-te)) by
calling the commission's general telephone number or send-
ing an email to records@utc.wa.gov.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-060 Public records available; hours for
inspection and copying. (1) All of the commission's public
records are available for inspection and copying unless the
public record is exempt from disclosure under chapter
((4237)) 42.56 RCW (the Public Records Act)((;)) or pro-
tected from disclosure under RCW 80.04.095 or 81.77.210
(records that contain valuable commercial information),
WAC 480-07-160 (Confidential information), a protective
order the commission enters pursuant to WAC 480-07-420
(Discovery—Protective orders), or ((under)) other provision
of law. Except as provided in RCW ((4217266(6))) 42.56.-
070(8), the commission will not give, sell, or provide access
to lists of individuals if the information is requested for com-
mercial purposes.

(2) The commission will promptly respond to requests
for inspection and copying of public records as provided in
this chapter.

(3) Public records are available for inspection and copy-
1ng durmg the commission's customary ofﬁce hours ((whieh

)) specified
in WAC 480-07-120.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-065 ((Reeerds)) Index of significant
decisions. ((Fhe-eemmisston—will-publish-and-index—its-sig-

ntfieantadjudicative-deeistons;deelaratory-orders—interpre-
tive-staterents;and-peliey-statements:)) (1) Content. The

commission will ((publish)) maintain and make available to

the public ((its—adjudicative-erders—thatreselve-coentested
issues-or-which-it-believes-will- be-efinterest-or-signifieanee;

B

its)) an index of the following:

(a) Final orders the commission has entered after June
30, 1990, in adjudicative proceedings that contain an analysis
or decision of substantial importance to the agency in carry-
ing out its duties;

(b) Declaratory orders((—its)) the commission has
entered after June 30, 1990, that contain an analysis or deci-
sion of substantial importance to the agency in carrying out
its duties; and
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(c) Interpretive and policy statements((;-and—its—peliey
statements)) the commission has issued since June 30, 1990.

(2) Availability. The commission will publish ((these
deeuments)) the index by the means it deems best suited to
achieve broad availability, consistent with staff resources and

technology((—rﬁe}&diﬂg—éﬁtﬂbﬁ&eﬂ—e{lpaper—eeptes—e}ee-

)). The documents contained in
the index will also be included in the searchable document

library on the commission's public web site.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-090 Requests for public records. (1)
((Weques%s—fer—pﬁb}tﬁeeefds—e&rhbe—haﬂd%ed—qtﬁekly

Definition. Except for requests for assistance to review or

obtain documents on the commission's web site, any request
for identifiable public records is a request for public records

to which the commission must respond in compliance with
the Public Records Act. Requests for public records do not

include:
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(a) Requests for general information about a subject or

company that the commission regulates;
(b) Standing or ongoing requests for records that do not

exist at the time the commission receives the request;

(c) Requests that the commission create a new document
that compiles. organizes, collates, analyzes, summarizes, or
is otherwise derived from existing commission records; or

(d) Requests for all or substantially all records prepared,

(2) Form of request.

(a) Public records request form. Any person making a
request for public records should complete the commission's
Online Records Request Form. Persons can access this form

on the commission's web site and may contact the records
center for assistance.

(b) Other writing. A person who is unable or elects not to
use the commission's Online Records Request Form may
submit a letter or email to the records center. Such a request
should contain((s)) the information listed ((below—-you

he f ] ¢

5y Fermal-writtenrequests—ust)) in subsection (3) of

this section.

(c) Telephone or in-person requests. The commission

will honor requests for public records made in person or by
telephone to the public records officer during the commis-
sion's customary business hours. Any such request should
include the information listed in subsection (3) of this sec-
tion. The public records officer will subsequently confirm
receipt of this information and the substance of the request in

a written communication to the requester.

(3) Needed information. Any request for public records
should include the following information that the commis-
sion needs to respond to the request:

(a) ((¥eur)) The requester's name, physical address,
email address, and telephone number(());

(b) The date on which ((yeu—submit-yeurrequest)) the
requester submits the request;

(c) The identity of any individual, business, or other
organization for whom ((3ew-are)) the requester is making the

request, if not only for ((yeurself)) the requester person-
ally(()):

(d) A clear ((mdle&ﬁeﬂ—sueh—&s—a—éeeumeﬁ{—heaémg—ef
title-that-yeuare)) statement that the requester is requesting
public records((;-te-help-make-sure-that the requestis-handled
properly:

te)y-Whetheryou));
(e) An election of whether the requester wants to inspect
the public records ((er-get)), obtain copies, or both((<));

(f) A clear description of the identifiable public records

((you—wantso-that-commission-staff eanfind-the reeordsHf
youknow-how-the-public records-are-deseribed-in-the-index
ﬁiill.ﬁkilliﬁi 4-b3 t.hi. N Emﬁ.ﬁfsﬁ.? f‘lfs ﬁl E].thm ) Eslsﬂf tot-te
te-review:)) the requester is requesting; and

(g) A statement of whether ((youare-making-therequest
in-orderto-obtain)) the requester is requesting a list of indi-
viduals to be used for any commercial purposes.
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(« . :
(&) ige“.’;ﬁ.*ss‘e" ftaﬁ v ;1.1 ma]};e a]*]e.aseﬁabge e]ﬁe” to

tive-convenienee-and-is-not-inconsistent-with-legal require-
ments-orpubliepelieies:)) (4) Requester's failure or refusal
to provide information. The public records officer will iden-

tify any information the commission needs that a requester
has not included in a request for public records and will work

with the requester to provide that information. If a requester
refuses to provide his or her identity or sufficient other infor-

mation, the commission will respond to the request to the
extent feasible and consistent with applicable law.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-095 ((Piselosure—proeedures))

Responding to requests for public records. The commis-
sion will provide the fullest assistance to requesters and the

most timely possible action in response to requests for public
records consistent with the intent of the Public Records Act to
provide full public access to public records, to protect public
records from damage or disorganization, and to prevent
excessive interference with other essential commission func-
tions.

(1) Tracking. Upon receiving a request for public
records, the public records officer will ((prempthynetify-you
-your-requestisfound-to-be-incompleteand-will-tellyeu

what-the-preblemis-)) assign it a tracking number and log it
into the commission's public records request tracking system.
(2) Task assignment. Unless the request clearly seeks

only documents that are contained in the commission's
records center, the public records officer will ((assist-yeute
] Notifvi o dofi

. . . : _ .
ciency s ota deml &l;ie.fj out reqtest Ilhi publie ;EEE; Ei‘s offt
is-reasonable:
2)Ypon—receiving—a—complete—request;)) assign the

request as a task to commission management personnel:
(a) To assess whether the request is sufficiently clear in

identifying the records the requester seeks;

(b) To determine whether the commission has or may
have documents that are responsive to the request;

(c) To develop a reasonable estimate of the time required
to search for any responsive documents; and

(d) To provide any responsive documents to the public
records officer for processing.

(3) Initial response. Within five business days of receiv-
ing a request for public records, the public records officer
will take one or more of the following actions:

(a) Inform the requester that the commission has no pub-
lic records that are responsive to the request;

(b) Make the requested records available to the requester
for inspection and copying, either via a link to the docu-
ment(s) on the commission's web site, or by providing a
paper or electronic copy of the document(s);

(c) Acknowledge receipt of the request and provide the
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commission will make the records. or an installment of the
records, available for inspection and copying;

(d) Acknowledge receipt of the request, ask the requester
to clarify any portion of the request that is unclear, and to the
extent possible, provide a reasonable estimate of when the
commission will make the requested records, or an install-
ment of the records, available for inspection and copying if
the request is not clarified; or

(e) Deny the request. If the public records officer denies
the public records request in whole or in part, the public
records officer will provide the requester with a written
explanation of the basis for the denial. The requester may

contest the denial by requesting commission review as pro-
vided in WAC 480-04-120.

(4) Additional time to respond. The commission may

extend an estimated date by which it will make the requested
records, or an installment of the records, available for inspec-
tion and copying based on the need to clarify the request, to
locate and assemble the records requested, to notify third per-
sons or agencies affected by the request, or to determine
whether any of the records are exempt or otherwise protected
from public disclosure, or for other good cause. The public
records officer will promptly notify the requester in writing
of any revised estimate and will explain the reason for the
revised estimate.

(5) Exempt or protected information. The public

records officer will review the requested records to determine
whether ((therecord-eraportion-ofit)) any record, in whole
or in part, includes information that is exempt from disclo-
sure under the Public Records Act, chapter ((42-1+%)) 42.56
RCW, or protected from disclosure under RCW 80.04.095 or
81.77.210 (records that contain valuable commercial infor-
mation), WAC 480-07-160 (Confidential and other restricted
information), a protective order the commission enters pursu-
ant to WAC 480-07-420 (Discovery—Protective orders), or
((ender)) another provision of law.

(())) (a) Exempt information. The commission will

((delete-1dentifying-detalsfrom—a)) redact from the public
records ((te—pfe’feet—fhe—pefseﬁai—pfwaey—m%efes%s—es—pfeﬂded

6)yH-yeu)) it makes available for inspection and copying

any information that is exempt from disclosure under the

requester with a reasonable estimate of the date by which the

Public Records Act or any other applicable law. The public

Proposed
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records officer will provide the requester with a withholding

WSR 18-16-096

will maintain those records as publicly available in their

log that identifies the specific exemption applicable to each

entirety.

redaction and briefly explains how the exemption applies.
Except as otherwise provided in this section, the public

(¢) Information subject to protective order. The follow-
ing process will apply if a requester requests a public record

records officer will make available for inspection and copy-
ing all records and portions of records that are not exempt

from public disclosure.

(b) Information designated as confidential. The follow-
ing process will apply if the requester requests a public record
that contains information that has been designated as confi-
dential under RCW 80.04.095, 81.77.210, or WAC 480-07-
160((-er-aprotective-order—and-youhave not-speetfically
asked-to-be-provided-with-confidentialinformation;)).

(i) The public records officer will ((teH-you-that-mate-
rial)) inform the requester that information in one or more
public records that are responsive to the request has been des-

ignated as confidential, ((and-ask-whetheryeou)) will offer to

provide a version of the document from which that informa-
tion has been redacted, and will ask if the requester wants the

confidential information((;-before-processing-yourrequest:

Fhe-ecommisston—witl-process—any requestfor-areecord

. . , .
“.5”5155 “.q; eStHh hsl.a of mf;{ h.i P E;l; 1515 OFes éfﬁilit
review-tnder WAC480-04-120)).

(i1) If the requester informs the public records officer that
the request necessarily includes information designated as
confidential, the commission will follow the procedure in
RCW 80.04.095 or 81.77.210, whichever is applicable, as set
forth below.

(A) The public records officer will send a written notice

that contains information that is protected from public disclo-
sure pursuant to a protective order the commission enters.

(1) The public records officer will inform the requester
that information in one or more public records that are
responsive to the request is protected from disclosure pursu-
ant to a protective order and will ask whether the requester
wants the protected information. If the requester agrees that
the commission can satisfy the request without disclosing
that information, the public records officer will provide or
make available for inspection the public records that are
responsive to the request and from which the information
protected by the protective order has been redacted.

(i1) If the requester informs the public records officer that
the request necessarily includes information that is protected

by a protective order, the commission will follow one of the
following processes:

(A) If the adjudication in which the commission entered
the protective order has concluded, the procedure in (b)(ii) of
this subsection will apply.

(B) If the adjudication has not concluded, the public
records officer will notify the presiding officer in the adjudi-
cation of the request. The presiding officer will establish by
notice or order the process the commission will use to receive
written or oral comments or argument on the request from the
requester and the parties and will enter an order determining

whether the commission will make any information subject
to the protective order available for inspection and copying.

(d) Information affecting rights of others. If the
requested records contain information that may affect rights
of others and may be exempt from disclosure, the public
records officer may notify those persons of the request prior

of the request to the provider of the confidential information,
as well as to any other person who has been identified as

to making the records available for inspection and copying. If
the public records officer elects to provide such notice, the

being directly affected by any public disclosure of the infor-

process in (b)(ii) of this subsection shall apply.

mation, and will send a copy of the notice to the requester.
The commission will send the notice electronically and, to
the extent practicable, will confirm that the provider received
that notice. The notice will state that the commission will dis-
close the requested confidential information to the requester
unless within ten days after the date of the notice, the pro-
vider obtains a court order prohibiting that disclosure. The
commission will issue that notice not more than two business
days after receiving confirmation that the requester wants the
confidential information.

(B) If the provider of the confidential information has
not obtained a court order prohibiting its disclosure within

(6) Providing responsive records.

(a) Inspection. Consistent with other demands on the
agency's resources. the commission will promptly provide
space for requesters to inspect the public records they have
requested.

(b) Copies. Upon request, the commission will provide
copies of responsive documents to the requester, subject to
the requester paying any copying charges the commission
assesses as provided in WAC 480-04-100. The commission
will provide copies of documents in the same form in which

the agency retains the record (i.e., the commission will pro-

vide paper copies of paper records and electronic copies of

ten days from the date of the commission's notice or the com-
mission has not received notification from the requester with-

electronic records in the same format or program). The public
records officer may, but is not required to, provide copies of

drawing the request or stating that the commission can satisfy
the request without disclosing confidential information, the

records in a different form or format (e.g., making .pdf elec-
tronic copies of paper records) if such copying is technically

public records officer will make the entirety of the public
records that are responsive to the request available for inspec-

feasible using existing commission resources and does not
result in the creation of a new public record.

tion and copying, including all information that had been des-
ignated as confidential, as provided in subsection (6) of this

(7) Time to inspect or claim records. The public

records officer will notify the requester in writing when the

section. The public records officer will also remove the con-

requested public records are available for inspection and

fidential designations from the records., and the commission

copying and that the requester should make arrangements to

Proposed
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inspect or claim any requested copies of those records. The

Washington State Register, Issue 18-16

AMENDATORY SECTION (Amending WSR 06-17-087,

requester must inspect the records or claim any copies within

thirty days of the commission's notice. If the requester does
not do so or does not make other arrangements within that

thirty days, the commission may close the request.

(8) Providing records in installments. If a requester
requests a large number of records, the public records officer
may provide access to responsive records in installments. The
public records officer will notify the requester in writing
when each installment of the requested records is available
for inspection and copying and that the requester should
make arrangements to inspect or claim any requested copies
of those records. The requester must inspect the records or
claim any copies in each installment within thirty days of the
commission's notice. If the requester does not do so or does
not make other arrangements within that thirty days, the com-
mission may stop searching for the remaining records and
close the request.

(9) Closing request. The public records officer will
close the request and notify the requester in writing of that
closure under any one of the following circumstances:

(a) The commission has completed a reasonable search

for the requested public records, and either:

(i) The commission has located no responsive docu-

ments; or

(ii) The commission has located responsive documents,

the requester has inspected those records, and the commis-
sion has provided any requested copies of the records;

(b) The requester withdraws the request;

(c) The requester does not clarify an entirely unclear
request within thirty days from the date of the public records

filed 8/14/06, effective 9/14/06)

WAC 480-04-100 Copying ((and-serviee)) charges.
The commission will charge to provide copies of public

records ((apen-reguest:

Wﬁheu{—ehafge)) as Drov1ded in th1s sect10n
(1) Adoption of statutory copying charges. The com-

mission has not calculated the actual costs for copying its
records because to do so would be unduly burdensome for the
following reasons:

(a) The commission has insufficient resources to conduct
a comprehensive study to determine the actual costs of copy-
ing its records;

(b) To conduct a study of the commission's actual copy-

ing costs would interfere with other essential agency func-
tions; and

(c) The legislature has established reasonable fees and
costs in RCW 42.56.120 after the public and requesters have
commented on, and been informed of, such fees and costs.

To timely implement a fee schedule consistent with the
Public Records Act, it is more cost efficient and expeditious
and in the public interest for the commission to adopt the leg-

islature's approved fees and costs for most of the commis-
sion's records. as authorized in RCW 42.56.120 and as pub-

lished in the commission's fee schedule.
(2) Fee schedule. The ((eemmission's)) commission

officer's written request for clarification;

(d) The requester does not timely inspect or make
arrangements to inspect or request copies of responsive
records as provided in this section; or

(e) The requester does not timely submit any deposit, pay
fees for an installment, or make a final payment the commis-
sion has assessed for requested copies of public records as
required under WAC 480-04-100.

(10) Subsequently discovered records. The public
records officer will promptly inform the requester if, after the

commission has notified the requester that the commission
has provided all available records, the commission becomes
aware of additional responsive documents that existed at the
time the requester made the request. The commission will
make the additional documents available for inspection and
copying on an expedited basis.

(11) Log of requests. The commission will maintain a
log of the public records requests it receives, which will
include:

(a) The identity of the requester if provided by the
requester;

(b) The date the commission received the request;

(c) The text of the original request;

(d) A description of the responsive records that were
redacted or withheld and the reasons therefor; and

(e) the date of the final disposition of the request.

Proposed

publishes its schedule of copying charges ((fef—eeptes—exeep’e
as-providedinWACA480-07145-3)(b)ispublished

)) in
Administrative Policy 5.1c, which is available ((ffefn)) on the

commission's web site or by contacting the commission's

records center. ((Out-of-state-customers—and-governmental
agenetes-are-netchargedsalestax

number-of coptesrequired-to-meet-thecommisston'snternal
distributionneeds:)) The commission does not charge sales
tax on copies it makes at its own facilities.

(3) Cost estimates. Upon request, the commission will

provide a requester with a summary of the applicable charges
before the commission makes copies of the requested

records. The requester may revise the request to reduce the

requested number of copies and correspondingly reduce the

copying charges.
4) Deposits and prepayment. Before beginning to

make copies, the public records officer may require a
requester to pay a deposit of up to ten percent of the estimated
costs of copying all the requested records. The public records
officer may also require the requester to pay the remainder of
the copying costs before providing all the records, or to pay
the costs of copying an installment before providing that
installment.

(5) Waiver or other fee arrangements. The commis-
sion may waive copying charges as provided in Administra-

tive Policy 5.1c. The commission also may enter into a con-
tract, memorandum of understanding, or other agreement
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with a requester that provides an alternative fee arrangement

to the charges or in response to voluminous or frequently
occurring requests.

(6) Mailing and delivery costs. The commission may
charge the actual costs it incurs to mail or use a commercial
carrier to deliver copies of the requested public records,
including the cost of any digital storage medium or device on
which the commission copies the records (such as a disc or
flash drive), the shipping container or envelope, and the post-
age or delivery charge.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-120 Review of denials of public records
requests. (1) If the commission ((deesretdiselose)) denies a
request for a public record ((that-youhaverequested-and
yow)) and the requester disagrees with the denial, ((ew)) the
requester may ask the public records officer, in writing, for a
review of the denial. ((¥¥eur)) The written request for review
must describe or enclose the public records officer's written
statement that explains the reasons for the denial((;-as—pre-

(2) ((¥en)) The requester may hand deliver, or have a
courier deliver, ((yeur)) the written request for review in per-
son at the commission's administrative office or ((yeu)) the
requester may send it by mail or ((eleetronie-mail)) email.

(3) The ((publie—records—eofficer)) commission will
promptly ((review—your)) consider the written request((—Fhe

ecision. Cor 4] ] ccionf
Feview:

4))) for review. The public records officer's ((initial))
denial becomes final unless the commission modifies the
decision within two business days after the commission
receives ((yeur)) the request for review unless the requester
and the commission agree to a longer commission review
period. The commission, however, ((sti)) may modify a
denial decision at a later time. Once the public records offi-
cer's initial denial decision becomes final ((er-is-medified-by
the-eommissien;—you)), the requester may seek judicial
review under RCW ((421473490)) 42.56.550, or the requester
may request that the Washington attorney general review any
claims of exemptions pursuant to RCW 42.56.530.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-130 Protection of public records. (1)
Only commission staff may copy public documents unless
the public records officer decides that copying by others will
not disrupt commission business operations or pose any risk
to the integrity and safety of the documents.

(2) No person may take any public record from the area
the public records officer designates for public inspection of
public records unless expressly authorized to do so by the
public records officer((=
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stenreftaw)). No person may disassemble or alter any docu-

ment the commission allows that person to inspect.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 480-04-030 Organization of the Washington utilities
and transportation commission.

WSR 18-16-114
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 1, 2018, 9:24 a.m.]

Original Notice.

Preproposal Statement of Inquiry was filed as WSR 18-
11-006 on May 2, 2018.

Expedited Rule Making—Proposed notice was filed as
WSR 18-15-068 on July 17, 2018.

Title of Rule and Other Identifying Information: Amend-
ments made to WAC 220-220-020 Recreational license, 220-
220-200 Valid catch record card, 220-310-010 Description of
catch record cards and required information, and 220-310-
020 Catch record cards.

Hearing Location(s): On September 14-15, 2018, at 8:00
a.m., at the Natural Resource[s] Building, 1111 Washington
Street S.E., Olympia, WA 98501.

Date of Intended Adoption: September 15, 2018.

Submit Written Comments to: Scott Bird, Washington
Department of Fish and Wildlife (WDFW), Rules Coordina-
tor, 43200, Mailstop 43153, Olympia, WA 98504, email
Rules.Coordinator@dfw.wa.gov, fax 360-902-2155.

Assistance for Persons with Disabilities: Contact
Dolores Noyes, phone 360-902-2349, fax 360-902-2179,
email Dolores.noyes@dfw.wa.gov, by September 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
needs to amend rules pertaining to catch record cards based
on passage of ESSB 6127 during the 2018 legislative session
and recent recommendations made by the Pacific Fishery
Management Council, a federal administrative body.

Originally, the department filed a preproposal concern-
ing these rules on May 2, 2018 (WSR 18-11-006), in antici-
pation of the passed legislation. Based on further changes
recommended by the Pacific Fishery Management Council
and the nature of the underlying proposed changes, the
department filed an expedited rule making on July 17, 2018
(WSR 18-15-068). On July 25, 2018, a third party sent an
email to the department making several suggestions to the
proposed rule changes filed in the expedited rule making; he
sought to further amend WAC 220-310-010 (3)(c) and 220-
310-020 (4) and (6)(a). The department has agreed to the
changes to WAC 220-310-010 (3)(c) and 220-310-020(4) but

Proposed
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not to his proposed changes to WAC 220-310-020 (6)(a) as
reflected in the proposed amendments shown below.

In addition, a modification is being proposed to WAC
220-310-020 (6)(a) to facilitate online catch reporting for
species for which a catch record card is required. This mech-
anism is currently available only for the Puget Sound recre-
ational Dungeness crab fishery; however, this modification
would allow WDFW to expand that to include other species
(e.g., salmon, steelhead, sturgeon, and halibut).

Because of the suggested changes to the department's
proposed rules under the expedited rule making, the depart-
ment is now filing this permanent rule proposal (CR-102) and
scheduling a briefing and hearing for the public at the sched-
uled September 14-15 commission meeting.

Reasons Supporting Proposal: The proposed changes to
the current rules are necessary to make the rules consistent
with request [requested] legislation passed in 2018 and rec-
ommendations made by the Pacific Fishery Management
Council. The proposed modification to WAC 220-310-020
(6)(a) would facilitate online catch reporting for species in
addition to Puget Sound crab, which already has this capabil-
ity. This would be a more convenient catch reporting method
for anglers and could help increase compliance with catch
reporting requirements.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.04.055, 77.12.045, and 77.12.047.

Statute Being Implemented: RCW 77.04.012, 77.04.020,
77.04.055, 77.12.045, and 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDFW, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Michele Culver, 1111 Washington
Street S.E., Olympia, WA, 360-902-2182; and Enforcement:
Chief Steve Bear, 1111 Washington Street S.E., Olympia,
WA, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule proposal does not affect hydraulics.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; and rule content is explicitly and spe-
cifically dictated by statute.

August 1, 2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-220-020 Recreational license. A recre-
ational license is ((aticense-documentor)) a valid internet or
telephone ((autherizatien)) transaction number issued by the

department((—Fhelicense-documentis-invalid-unlesstheper-
sonal-identificationinformation-onthe license-has-beenecom-

Proposed
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pleted-and-the licensee-has signed-the Jicense-except-that &
temporary fishing lieense-is issued-eitheras-aticense doeu
ment ieq]u.mlﬂg. P Efsel.ﬁal : idl EﬁHflieaHeﬁ Hﬁefma.t‘eﬂlef as; *

hich itisvalid W ik, ] )
or a valid license.

With the exception of razor clam licenses and one-day
charter boat or guide operator stamp licenses, to be valid, a
license must be signed by the licensee, must contain the
licensee's personal identification information, and, if a catch
record card is required. must be accompanied by a valid catch
record card.

To be valid, a razor clam license must be signed by the
licensee.

When a catch record card is not required for use with a
one-day charter boat or guide operator stamp license, the
stamp license is valid only if the issue date is written in ink on
the stamp and the stamp is signed by the licensee. When a
catch record card is required for use with a one-day charter
boat or guide operator stamp license, the license is valid only

if the issue date is written in ink on the stamp, the stamp is
affixed to the catch record card, the catch record card is

signed by the licensee, and the catch record card contains the
licensee's completed personal identification information.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-220-200 Valid catch record card. For a
catch record card ((shall-be-invalidunless)) to be valid:

(1) The angler ((has)) must have in physical possession
the appropriate ((reereational)) license and catch record card
for the area in which the angler is participating, if a license
and/or a catch record card is required.

(2) The catch record card ((rumberis—written—inink—in

the-apprepriatespace-on-the-back-of the reereational license;
if-a-teense-isrequired;and)) must contain the personal infor-
mation ((has-been-entered-on-the-eatehrecord-eard-as))
required under WAC ((220-310-020;-e1,-ifan-automated
k g 4 ] I | Lo

A . . ))

220-310-010.

(3) The license issuance date ((is)) must be legible and
not altered, and the license ((has-noetbeer)) must not be muti-
lated.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-310-010 Description of catch record cards
and required information. (1) The department shall prepare
and distribute a catch record card for the following:

(a) Anadromous salmon (salmon);

(b) Dungeness crab taken from Catch Record Card Area
4 east of the Bonilla-Tatoosh line and Catch Record Card
Areas 5-13;

(c) Halibut;

(d) Steelhead; and

(e) Sturgeon.

(2) Each catch record card shall contain space for the fol-

lowing information((;-which-must-berecordedpriorto-the




Washington State Register, Issue 18-16

)):
(a) Name of fisher;

(b) Home address, or mailing address for a catch record
card issued with a one-day charter boat or guide operator

stamp license;

(c) City, state, and zip code;

(d) Date of issuance;

(e) ((Orforautomatedlicenses)) When the catch record
card is issued with a one-day charter boat or guide operator

stamp license, the catch record card shall contain space for
((%he—appfepﬂa%e—whé&&eﬁ—sﬁekef)) that stamp.

(3) Each catch record card shall contain space for the fol-
lowing information:

(a) Month of catch;

(b) Day of catch;

(¢) ((Catchrecordeardarea rivercodeorstream:toea-
tienof-eateh;)) Location of catch by Marine Area, River, or
Lake Code:

(d) A species code for salmon and sturgeon and a marked
or unmarked space for salmon;

(e) A space for designating the type of vessel from which
halibut was taken, either charter ("'c") or ((persenaliiekero

beat)) private ("p");
(f) A space for the length of sturgeon;

(g) For Dungeness crab:

(1) The type of crab fishery as described on the Dunge-
ness crab catch record card;

(i1) The total crab retained by fishery type;

(iii) A tally mark for each crab retained.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-310-020 Catch record cards. It is unlawful
for any person to fail to comply with the catch record require-
ments as provided for in this section:

(1) An angler must obtain and have in his or her personal
possession a valid and appropriate Puget Sound Dungeness
crab catch record card as described in WAC 220-310-010 to
fish for or possess for personal use any Dungeness crab in
Catch Record Card Area 4 east of the Bonilla-Tatoosh Line,
and in Catch Record Card Areas 5-13.

(2) An angler must obtain and have in his or her personal
possession a valid and appropriate catch record card as
described in WAC 220-310-010 to fish for or possess for per-
sonal use any anadromous salmon, sturgeon, halibut, or steel-
head except a catch record card is not required for:

(a) Commercially caught salmon retained for personal
use, as provided in WAC 220-354-030, and commercially
caught sturgeon retained for personal use, as provided in
WAC 220-353-110; and

(b) Landlocked steelhead or for salmon in waters desig-
nated as "landlocked salmon rules apply" in WAC 220-312-
010 through 220-312-060.

(3) Unless the catch record card is issued by the auto-
mated licensing system, anglers must completely, accurately,
and legibly complete all personal identification information

in ink on the catch record card ((befere-detachingthe-eard
; . orhvi ; h i

> >
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the-appropriate-validationsticker to-the-eatch-record-eard—te
validate-a—ecateh-reeord-eard)). A catch record card remains
valid as long as there is one or more unfilled spaces available
for the species being fished for, except:

(a) A catch record card remains valid for catch-and-
release sturgeon fishing when the sturgeon portion of the card
is full in the mainstem Columbia River downstream from
where the river forms the common boundary between Oregon
and Washington.

(b) It is unlawful to use a second or subsequent catch
record card to retain halibut, sturgeon, or wild steelhead after
the first card is full.

(4) Immediately upon catching and possessing a salmon,
steelhead, sturgeon or halibut, anglers must enter, in ink, in
the appropriate space on the card, the place, date of catch, and
species (catch type). For sturgeon, anglers also must record
the length of the fish; for halibut, anglers also must record the
vessel type; and for salmon, anglers also must indicate
whether or not the fish was marked by having a clipped adi-
pose fin((s)).

(5) Immediately upon retaining a Puget Sound Dunge-
ness crab aboard a vessel or on the shore, fishers must enter,
in ink, in the appropriate space on the Puget Sound Dunge-
ness crab catch record card, the place and date of catch, the
fishery type, and a tally mark for each Dungeness crab
retained from each catch record card area fished. At the end
of the fishing day, the fisher must enter the total number of
crab tally marks for each fishery type.

(6)(a) Every person issued a catch record card must, by
April 30 of the year after they used the card, return the card to
the department of fish and wildlife or report the card informa-
tion at the designated internet site by dates indicated on the
card. People issued a Puget Sound Dungeness crab catch
record card must return the card to the Washington depart-
ment of fish and wildlife or report the card information at the
designated internet site by the dates indicated on the card.

(b) Failure to return a Dungeness crab catch record card
or to report the Dungeness crab catch record card information
at the designated internet site by the dates indicated on the
card will result in a ten-dollar administrative fee. The admin-
istrative fee will be collected from anglers when they acquire
a subsequent Puget Sound Dungeness crab endorsement.

(7) Any person possessing a catch record card must show
the card to any law enforcement officer or authorized depart-
ment employee who asks to inspect the card.

(8) A catch record card must not be transferred, bor-
rowed, altered, or loaned to another person, except as autho-
rized under RCW 77.32.565.

WSR 18-16-115
PROPOSED RULES
CRIMINAL JUSTICE

TRAINING COMMISSION
[Filed August 1, 2018, 9:40 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 18-
12-044.

Proposed
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Title of Rule and Other Identifying Information: WAC
139-10-215 Basic corrections academy equivalency certifica-
tion.

Hearing Location(s): On Wednesday, September 12,
2018, at 10 a.m., at the Washington State Criminal Justice
Training Commission (WSCJTC), 19010 1st Avenue South,
Room C-121, Burien, WA 98148.

Date of Intended Adoption: September 12, 2018.

Submit Written Comments to: Sonja Peterson, 19010 Ist
Avenue South, Burien, WA 98148, email speterson@cjtc.
state.wa.us, by September 10, 2018.

Assistance for Persons with Disabilities: Contact Sonja
Peterson, phone 206-835-7356, TTY 206-835-7300, email
speterson(@cjtc.state.wa.us, by September 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 139-10-215
clearly identifies parameters of eligibility to participate in the
corrections equivalency course. It details who is eligible to
participate in the corrections equivalency course, as the cur-
rent language allows a break in service in excess of twenty-
four months with no limit of time. As skills deteriorate over
time, it is important to identify when a corrections officer
should be required to attend a full academy as opposed to an
equivalency.

Statutory Authority for Adoption: RCW 43.101.080.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSCITC staff, governmental.

Name of Agency Personnel Responsible for Drafting:
Tisha Jones, Lacey, Washington, 360-486-2431; Implemen-
tation and Enforcement: Ian Edwards, Burien, Washington,
206-835-7321.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

August 1, 2018
Sonja Peterson
Rules Coordinator

AMENDATORY SECTION (Amending WSR 03-13-098,
filed 6/17/03, effective 7/18/03)

WAC 139-10-215 Basic corrections academy equiva-
lency certification. (1) A certificate of equivalent basic cor-
rections training shall be issued only to corrections employ-
ees who successfully complete the equivalency process as
required by the Washington state criminal justice training
commission and shall be recognized in the same manner as
the certificate of completion of a basic corrections academy.

(2) Eligibility for participation in the basic equivalency
process shall be limited to regular, full-time custody and case
management employees of publicly funded corrections agen-
cies within this state who have either:
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(a) Obtained certification through successful completion
of an accepted basic corrections training program in this or
another state.

(b) Previously held certification in this state and incurred
a break or interruption of corrections employment in excess
of twenty-four months but less than sixty months and who are
required to attend the equivalency.

The determination of program acceptability shall be the
responsibility of the commission's executive director or
his/her designee and shall be based upon a description and/or
curriculum specifying subject areas and hourly allocation
thereto.

(3) The decision to request an employee's participation
within the equivalency process shall be discretionary with the
chief executive officer of the employing agency. Such
request shall be made to the commission in the approved
form, signed by the chief executive officer of the requesting
agency and shall include:

(a) Documented certification of successful completion of
a basic corrections training program accepted by the training
commission for the purposes of equivalency participation
pursuant to the provisions of section (2) above;

(b) Written curriculum detailing specific areas of train-
ing and hours of training in specific areas;

(c) Copies of current and valid basic cardiopulmonary
resuscitation (CPR) card and current and valid basic or
advanced first-aid card(s) taken within the past year;

(d) Statement of applicant's health and physical condi-
tion from a licensed physician giving clearance for participa-
tion in physical training and defensive tactics coursework.

(4) Following receipt and acceptance of the above by the
training commission, the applicant may participate in the
equivalency process which shall include written examina-
tions of specific core material classes, practical testing in
basic skill areas, and full participation in mock scenes.

(5) Upon completion of the examination process out-
lined in section (4) and evaluation of the applicant's perfor-
mance, the training commission shall:

(a) Issue a certificate of equivalent basic training;

(b) Issue a certificate of equivalent basic training upon
applicant's successful completion of additional training as the
training commission may require;

(c) Require completion of the appropriate basic correc-
tions academy program.

(6) Any waiver of, or variance in, any above requirement
for equivalency participation and/or certification may be
granted by the training commission if it is determined that
sufficient justification exists for such action. Any action or
determination by commission staff regarding a requestor or
applicant for equivalency certification may, upon written
request of the involved individual or agency, be appealed to
the training commission executive director, or designee.
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WSR 18-16-122
PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed August 1, 2018, 11:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-069.

Title of Rule and Other Identifying Information: WAC
392-140-950 through 392-140-967, Finance—Special alloca-
tions—Learning improvement days.

Hearing Location(s): On September 5, 2018, at 1:00
p.m., at the Office of Superintendent of Public Instruction
(OSPI), 600 South Washington Street, Wanamaker Room,
Olympia, WA 98501. If you are planning to testify, please
arrive by 1:00 p.m.

Date of Intended Adoption: September 7, 2018.

Submit Written Comments to: Ross Bunda, OSPI, P.O.
Box 47200, Olympia, WA 98504-7200, email ross.bunda@
k12.wa.us, fax 360-664-3683, by September 5, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by August 29,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: OSPI is consider-
ing repealing rules related to learning improvement days.
OSPI has not implemented these rules since the 2010-11
school year because the underlying state funding methodol-
ogy is obsolete.

Reasons Supporting Proposal: OSPI is proposing to
repeal obsolete rules that funded learning improvement days
based on a state funding methodology that ended in school
year 2010-11.

Statutory Authority for Adoption: RCW 28A.150.-
290(1).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Ross Bunda, OSPI, P.O. Box 47200, Olympia, WA 98504,
360-725-6308; Implementation and Enforcement: T. J. Kelly,
OSPI, P.O. Box 47200, Olympia, WA 98504, 360-725-6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. OSPI is not subject to RCW 34.05.328 per subsec-
tion (5)(a)(i). Additionally, this rule is not a significant legis-
lative rule per subsection (5)(c)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).
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August 1, 2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-140-950 Learning improvement days—Applica-
ble provisions.

WAC 392-140-951 Learning improvement days—Purpose.

WAC 392-140-955 Learning improvement days—Defini-
tion—Learning improvement day.

WAC 392-140-956 Learning improvement days—Other
definitions.

WAC 392-140-957 Learning improvement days—Allow-
able activities.

WAC 392-140-961 Learning improvement days—Determi-
nation of the number of funded learning
improvement days.

WAC 392-140-962 Learning improvement days—Salary
allocations for learning improvement
days.

WAC 392-140-965 Learning improvement days—Requests
for review and adjustment.

WAC 392-140-967 Learning improvement days—Report-
ing requirements.

WSR 18-16-123
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed August 1, 2018, 11:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-129.

Title of Rule and Other Identifying Information: WAC
392-122-900 General provision—Indirect cost limitations,
carryover limitations and recoveries, carryover and recovery
calculation rules for learning assistance program (LAP) high
poverty allocations for the 2017-18 school year.

Hearing Location(s): On September 5, 2018, at 11:00
a.m., at the Office of Superintendent of Public Instruction
(OSPI), 600 South Washington Street, Olympia, WA 98501.
If you are planning to testify, please arrive by 11:00 a.m.

Date of Intended Adoption: September 7, 2018.

Submit Written Comments to: T. J. Kelly, OSPL, P.O.
Box 47200, Olympia, WA 98504, email thomas.kelly@k12.
wa.us, fax 360-664-3683, other 360-725-6301, by September
5,2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-

Proposed
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664-3631, email Kristin.murphy@k12.wa.us, by August 29,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: OSPI is consider-
ing revising the LAP carryover and recovery calculation rules
for the purpose of ensuring that funding for students in need
of additional support as appropriated by the legislature can be
utilized as the legislature intended. This proposed rule change
will allow the funding generated at high poverty schools this
school year to be spent at the schools which generated the
funding next year, instead of being recovered by the state.

Reasons Supporting Proposal: This rule change will
allow the funding to have maximum benefit to the high pov-
erty students in receiving districts.

Statutory Authority for Adoption: RCW 28A.150.290,
28A.710.220.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting
and Implementation: T. J. Kelly, OSPI, 600 South Washing-
ton, Olympia, WA, 360-725-6301; and Enforcement: Lisa
Dawn-Fisher, OSPI, 600 South Washington, Olympia, WA,
360-725-6292.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

August 1, 2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-122-900 General provision—Indirect cost
limitations, carryover limitations and recoveries. Categor-
ical apportionment moneys shall be expended for allowable
categorical program costs. Indirect cost charges to categori-
cal programs are limited as provided in this section. Categor-
ical moneys may be carried over from one school district or
charter school fiscal year to another only as provided in this
section.

(1) The superintendent of public instruction shall recover
categorical program allocations made pursuant to this chapter
if not expended by the school district or charter school during
the school year for allowable program costs.

(2) For the 2000-01 school year and thereafter, "allow-
able program costs" means direct program expenditures plus
allowable indirect program charges.
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(a) Direct program expenditures are expenditures
directly traceable to the program for the school year reported
consistent with the Accounting Manual for Public School
Districts in the State of Washington and instructions provided
by the superintendent of public instruction including the
Administrative Budgeting, and Financial Reporting Hand-
book.

(b) For the purposes of this section, special education
program expenditures shall be reduced (abated) by revenues
to account 7121 special education revenues from other dis-
tricts or charter schools.

(¢) For special education, highly capable, and transi-
tional bilingual, allowable indirect program charges equal
direct program expenditures times the percentage calculated
from the school district's or charter school's annual financial
statements (Report F-196) for two school years prior as fol-
lows:

(i) Divide direct expenditures for program 97 ((eis-
trietwide)) district-wide support by;

(i1) Total general fund direct expenditures for all pro-
grams minus direct expenditures for program 97 ((dis-
trietwide)) district-wide support; and

(iii) Round to three decimal places.

(d) For the learning assistance program, allowable indi-
rect program charges equal the direct program expenditures
times the federal restricted indirect rate calculated by the
superintendent of public instruction.

(e) For the institutional education program, allowable
indirect program charges equal the state institutional educa-
tion program allocation times the percentage allocated for
indirect costs pursuant to the biennial operating appropria-
tions act and the state funding formula.

(3) Commencing with the 1994-95 school year alloca-
tion, a school district or charter school may carry over from
one school district fiscal year to the next up to ten percent of
the state learning assistance program allocation. For the
2017-18 school year only, a school district or charter school
may carry over all unspent learning assistance program high
poverty allocations to the 2018-19 school year. Carryover
moneys shall be expended solely for allowable learning assis-
tance program costs.

(4) Commencing with the 1997-98 school year alloca-
tion, a district or charter school may carry over from one
school fiscal year to the next up to ten percent of state special
education program allocation. Carryover moneys shall be
expended solely for allowable state special education pro-
gram costs.

(5) Commencing with the 1998-99 school year alloca-
tion, a school district may carry over from one school district
fiscal year to the next up to ten percent of the state institu-
tional education program allocation. Carryover moneys shall
be expended solely for allowable state institutional education
program costs.

(6) The amount recovered pursuant to this section for
special education, highly capable, bilingual, and learning
assistance programs shall be determined as follows:

(a) Sum the state allocation for the categorical program
for the school year and any carryover from the prior school
year if applicable;
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(b) Determine the district's or charter school's allowable
program costs for the school year pursuant to this section;

(c) If the result of (a) of this subsection exceeds the result
of (b) of this subsection, the difference less any allowable
carryover shall be recovered.

(7) For the 2017-18 school year only, learning assistance
program high poverty allocations are not subject to the recov-
ery provisions outlined in WAC 392-122-900 (6)(a) through
(c).

(8) The amount recovered pursuant to this section for the
institutional education program shall be determined as fol-
lows:

(a) Sum the state allocation for the institutional educa-
tion program for the school year excluding any amount pro-
vided for indirect costs, and any carryover from the prior
school year if applicable;

(b) Determine the school district's direct expenditures for
the institutional education program as reported on Report F-
196 or such other document filed pursuant to instructions
provided by the superintendent of public instruction;

(c) If the amount of (a) of this subsection exceeds the
amount of (b) of this subsection, the difference less any
allowable carryover shall be recovered.

((68))) (9) This section applies to categorical program
allocations to school districts, educational service districts
and, in the case of institutional education programs, entities
contracting to provide an institutional education program
funded under this chapter.

[115]
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