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Title of Rule and Other Identifying Information: WAC 
458-20-179 Public utility tax.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: To update WAC 
458-20-179 to reflect the 2018 statutory extension of the 
exemption from the public utility tax contained in RCW 
82.16.0421.

Reasons Supporting Proposal: SB 6007 from the 2018 
legislative session amended RCW 82.16.0421. It extends the 
expiration date of the public utility tax exemption in RCW 
82.16.0421(2) for sales of electricity made by a light and 
power business to a chlor-alkali electrolytic processing busi-
ness or a sodium chlorate electrolytic processing business for 
the electrolytic process from June 30, 2019, to July 1, 2029. 
WAC 458-20-179 needs updating to reflect this extension.

Statutory Authority for Adoption: RCW 82.16.0421, 
82.32.300, and 82.01.060(2).

Statute Being Implemented: RCW 82.16.0421.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: Department of revenue, govern-

mental.
Name of Agency Personnel Responsible for Drafting: 

Rex Munger, 6400 Linderson Way S.W., Tumwater, WA, 
360-534-1554; Implementation and Enforcement: Randy 
Simmons, 6400 Linderson Way S.W., Tumwater, WA, 360-
534-1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material 
change federal statutes or regulations, Washington 
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those 
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law, 
national consensus codes that generally establish 
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the 
Expedited Rule-Making Process is Appropriate: The amend-
ment to WAC 458-20-179 reflects the statutory changes from 
the 2018 legislative session to RCW 82.16.0421, extending 
the expiration date of this public utility tax exemption.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN 

EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Rex Munger, Department 

of Revenue, P.O. Box 47467, Olympia, WA 98504-7467, 
phone 360-534-1554, fax 360-534-1606, email RexM@dor. 
wa.gov, AND RECEIVED BY October 22, 2018.

August 9, 2018
Erin T. Lopez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-13-094, 
filed 6/19/18, effective 7/20/18)

WAC 458-20-179  Public utility tax. Introduction.
This rule explains the public utility tax (PUT) imposed by 
chapter 82.16 RCW. The PUT is a tax for engaging in certain 
public service and transportation businesses within this state.

The department of revenue (department) has adopted 
other rules that relate to the application of PUT. Readers may 
want to refer to rules in the following list:

(1) WAC 458-20-104 Small business tax relief based on 
income of business;

(2) WAC 458-20-121 Sales of heat or steam—Including 
production by cogeneration;

(3) WAC 458-20-13501 Timber harvest operations;
(4) WAC 458-20-175 Persons engaged in the business of 

operating as a private or common carrier by air, rail or water 
in interstate or foreign commerce;

(5) WAC 458-20-180 Motor carriers;
(6) WAC 458-20-192 Indians—Indian country;
(7) WAC 458-20-193D Transportation, communication, 

public utility activities, or other services in interstate or for-
eign commerce; and

(8) WAC 458-20-251 Sewerage collection and other 
related activities.

This rule contains examples that identify a number of 
facts and then state a conclusion. The examples should be 
used only as a general guide. The tax results of other situa-
tions must be determined after a review of all of the facts and 
circumstances.

Part I - General Information

(101) Persons subject to the public utility tax. The 
PUT is imposed by RCW 82.16.020 on certain public service 
and transportation businesses including railroad, express, 
railroad car, water distribution, sewerage collection, light and 
power, telegraph, gas distribution, motor transportation, 
urban transportation, log transportation, vessels under sixty-
five feet in length operating upon the waters within the state 
of Washington, and tugboat businesses.

(a) Hauling by watercraft. Income from hauling per-
sons or property for hire by watercraft between points in 
Washington is subject to one of two PUT classifications, 
depending on the nature of the service. Income from:

• Operating tugboats of any size, and the sale of transpor-
tation services by vessels sixty-five feet and over, is subject 
to tax under the "other public service business" PUT classifi-
cation.

• The sale of transportation services using vessels under 
sixty-five feet, other than tugboats, is subject to tax under the 
"vessels under sixty-five feet" public utility tax classification.

These classifications do not include sightseeing tours, 
fishing charters, or activities that are in the nature of guided 
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tours where the tour may include some water transportation. 
Persons engaged in providing tours should refer to WAC 
458-20-258, Travel agents and tour operators.

(b) Other businesses subject to the public utility tax.
The PUT also applies to any other public service business 
subject to control by the state, or having the powers of emi-
nent domain, or any business declared by the legislature to be 
of a public service nature, unless the activity is subject to tax 
under chapter 82.04 RCW, Business and occupation (B&O) 
tax.

(i) The phrase "subject to control by the state" means 
control by the utilities and transportation commission or any 
other state agency required by law to exercise control of a 
business of a public service nature regarding rates charged or 
services rendered. Examples of other public service busi-
nesses include, but are not limited to: Airplane transportation, 
boom, dock, ferry, pipeline, toll bridge, water transportation, 
and wharf businesses. RCW 82.16.010.

(ii) Persons engaged in the same business activities as 
the businesses described above are subject to the PUT even if 
they are not publicly recognized as providing that type of ser-
vice or the amount of income from these activities is not sub-
stantial. For example, an industrial manufacturing company 
that owns and operates a well, and that sells a relatively small 
amount of water to its wholly owned subsidiary, is subject to 
the PUT as a water distribution business on its sales of water.

(c) Are amounts derived from interest and penalties 
taxable? Amounts charged to customers as interest or penal-
ties are generally subject to the service and other activities 
B&O tax. This includes interest charged for failure to timely 
pay for utility services or for incidental services. Incidental 
services include for example meter installation or other activ-
ities which are performed prior to the customer receiving util-
ity services. Any interest or penalty resulting from the failure 
to timely pay a local improvement district or utility local 
improvement district assessment is not subject to public util-
ity or B&O taxes.

(102) Tax rates and measure of tax. The rates of tax for 
each business activity subject to the PUT are imposed under 
RCW 82.16.020 and set forth on appropriate lines of the state 
public utility tax addendum for the excise tax return. The 
measure of the PUT is the gross income of the business. The 
term "gross income" means the value proceeding or accruing 
from the performance of the particular public service or trans-
portation business involved, including operations incidental 
to that business. No deduction may be taken on account of the 
cost of the commodity furnished or sold, the cost of materials 
used, labor costs, interest, discounts, delivery costs, taxes, or 
any other expense whatsoever paid or accrued, nor on 
account of losses. RCW 82.16.010(3).

(103) Persons subject to public utility tax may also be 
subject to B&O tax. The B&O tax does not apply to any 
business activities for which PUT is specifically imposed, 
including amounts derived from activities for which a deduc-
tion from the PUT is available under RCW 82.16.050. RCW 
82.04.310(1). However, many persons engaged in business 
activities subject to the PUT are also engaged in other busi-
ness activities subject to B&O tax.

For example, a gas distribution company operating a sys-
tem for the distribution of natural gas for sale may also make 
retail sales of gas appliances. The gas distribution company is 
subject to the PUT on its distribution of natural gas to con-
sumers. It is also subject to retailing B&O tax and must col-
lect and remit retail sales tax on its retail sales of gas appli-
ances. Repairs of customer owned appliances are also a 
retailing activity subject to retail sales tax.

In distinguishing gross income taxable under the PUT 
from gross income taxable under the B&O tax, the depart-
ment is guided by the uniform system of accounts established 
for the specific type of utility concerned. Because of differ-
ences in the uniform systems of accounts established for var-
ious types of utility businesses, such guides are not con-
trolling for the purposes of classifying revenue under the 
Revenue Act.

(104) Charges for service connections, line exten-
sions, and other similar services.

(a) For existing customers, amounts derived from ser-
vices that are incidental to a public utility activity are subject 
to PUT. Thus, amounts received for the following are subject 
to PUT:

(i) Service connection, start-up, and testing fees;

(ii) Charges for line extensions, repairs, raisings, and/or 
drops;

(iii) Meter or pole replacement;

(iv) Meter reading or load factor charges; and

(v) Connecting or disconnecting.

(b) For new customers, amounts received for any of the 
services noted above in Part (104)(a) of this rule are subject 
to service and other activities B&O tax.

A "new customer" is a customer who previously has not 
received the utility service at the location. For example, a 
customer of a water distribution company who currently 
receives water at a residence and constructs a new residence 
at a different location is considered a "new customer" with 
respect to any meter installation services performed at the 
new residence, until the customer actually receives water at 
that location. It is immaterial that this customer may be 
receiving water at the old residence. The charge for installing 
the meter for this customer at the new location is subject to 
service and other activities B&O tax.

(105) Contributions of equipment or facilities. Contri-
butions to a utility business in the form of equipment or facil-
ities are not considered income to the utility business, if the 
contribution is a condition of receiving service.

(a) Example 1. An industrial customer purchases and 
pays sales tax on transformers it installs. The customer then 
provides the transformers to a public utility district as a con-
dition of receiving future service. The public utility district is 
not subject to the PUT or B&O tax on the receipt of the trans-
formers. Use tax is not owed by the utility district as the cus-
tomer paid sales tax at the time of purchase.

(b) Example 2. For a water or sewerage collection busi-
ness, the value of pipe, valves, pumps, or similar items pro-
vided by a developer for purposes of servicing the developed 
area is likewise not subject to PUT or B&O tax.
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Part II - Exemptions, Deductions, and Nontaxable 
Receipts

(201) Exemptions. This subsection describes PUT 
exemptions. Also see subsections in this rule that discuss spe-
cific utilities.

(a) Income exemption. Persons subject to the PUT are 
exempt from the payment of the tax if their taxable income 
from utility activities does not meet a minimum threshold. 
RCW 82.16.040. For detailed information about this exemp-
tion, refer to WAC 458-20-104, Small business tax relief 
based on income of business.

(b) Ride sharing. RCW 82.16.047 exempts amounts 
received in the course of commuter ride sharing or ride shar-
ing for persons with special transportation needs in accor-
dance with RCW 46.74.010. For detailed information about 
this exemption, refer to WAC 458-20-261, Commute trip 
reduction incentives.

(c) State route number 16. RCW 82.16.046 exempts 
amounts received from operating state route number 16 cor-
ridor transportation systems and facilities constructed and 
operated under chapter 47.46 RCW.

(202) Deductions. In general, costs of doing business are 
not deductible under the PUT. However, RCW 82.16.050 
provides for limited deductions. This subsection describes a 
number of those deductions. The deductible amounts should 
be included in the gross income reported on the state public 
utility tax addendum for the excise tax return and then 
deducted on the deduction detail page to determine the 
amount of taxable income. Deductions taken but not identi-
fied on the appropriate deduction detail page may be disal-
lowed. Also see Parts III and IV of this rule, which identify 
additional deductions available to power and light, gas distri-
bution, and water distribution businesses.

(a) Cash discounts. The amount of cash discount actu-
ally taken by the purchaser or customer is deductible under 
RCW 82.16.050(4).

(b) Credit losses. The amount of credit losses actually 
sustained by taxpayers whose regular books of account are 
kept on an accrual basis is deductible under RCW 
82.16.050(5). For additional information regarding credit 
losses see WAC 458-20-196, Bad debts.

(c) Taxes. Amounts derived by municipally owned or 
operated public service businesses directly from taxes levied 
for their support are deductible under RCW 82.16.050(1). 
However, service charges that are spread on the property tax 
rolls and collected as taxes are not deductible.

Local improvement district and utility local improve-
ment district assessments, including interest and penalties on 
such assessments, are not income because they are exercises 
of the jurisdiction's taxing authority. These assessments may 
be composed of a share of the costs of capital facilities, instal-
lation labor, connection fees, etc.

(d) Prohibitions imposed by federal law or the state 
or federal constitutions. Amounts derived from business 
that the state is prohibited from taxing under federal law or 
the state or federal constitutions are deductible under RCW 
82.16.050(6).

(e) Sales of commodities for resale. Amounts derived 
from the sale of commodities to persons in the same public 

service business as the seller, for resale within this state, are 
deductible under RCW 82.16.050(2). This deduction is 
allowed only with respect to water distribution, gas distribu-
tion, or other public service businesses that furnish water, 
gas, or any other commodity in the performance of a public 
service business. For example, income from the sale of natu-
ral gas by a gas distributing company to natural gas compa-
nies located in Washington, who resell the gas to their cus-
tomers, is deductible from the gas distributing company's 
gross income.

(f) Services furnished jointly. In general, costs of doing 
business are not deductible under the PUT. However, RCW 
82.16.050(3) allows a deduction for amounts actually paid by 
a taxpayer to another person taxable under the PUT as the lat-
ter's portion of the consideration due for services furnished 
jointly by both, provided the full amount paid by the cus-
tomer for the service is received by the taxpayer and reported 
as gross income subject to the PUT. The services must be fur-
nished jointly by both the taxpayer and another person tax-
able under the PUT.

Example 1. Manufacturing Company hires ABC Trans-
port (ABC) to haul goods from Tacoma to a manufacturing 
facility in Bellingham. ABC subcontracts part of the haul to 
XYZ Freight (XYZ) and has XYZ haul the goods from 
Tacoma to Everett, where the goods are loaded into ABC's 
truck and transported to Bellingham. Assuming all other 
requirements of the deduction are met, ABC may deduct the 
payments it makes to XYZ from its gross income as XYZ's 
portion of the consideration paid by Manufacturing Company 
for transportation services furnished jointly by both ABC and 
XYZ. See WAC 458-20-180 for additional information on 
motor carriers.

Example 2. Dakota Electricity Generator (DEG) sells 
electricity to Mod Industrial Firm (MIF). DEG hires Wheeler 
#1 to transmit the electricity from DEG to MIF. Wheeler #1 
subcontracts a portion of the transmission service to Wheeler 
#2.

• Wheeler #1 and Wheeler #2 are jointly furnishing 
transmission services to DEG. Assuming all other require-
ments of the deduction are met, Wheeler #1 may claim a "ser-
vices jointly provided" deduction in the amount paid to 
Wheeler #2.

• DEG may not claim a "services jointly provided" 
deduction for the amount DEG paid Wheeler #1. DEG and 
Wheeler #1 are not jointly furnishing a service to MIF. DEG 
is selling electricity to MIF, and Wheeler #1 is selling trans-
mission services to DEG.

Example 3. City A's water department purchases water 
from City B's water department. City A sells the water to its 
customers. City A may not take a deduction for its payment 
to City B's water department as "services jointly provided." 
The sale of water by City A to its customers is not a service 
jointly provided to City A's customers by both City A and 
City B.

City B, however, may take a deduction under RCW 
82.16.050(2) for its sales of water to City A since this is a sale 
of commodities to a person in the same public service busi-
ness, for resale within this state.
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(203) Nontaxable amounts. The following amounts are 
not considered taxable income.

(a) Insurance claim amounts. Amounts received from 
insurance companies in payment of losses, which are distin-
guishable from amounts received to settle contract payment 
disagreements.

(b) Payment of damages. Amounts received from indi-
viduals and others in payment of damages caused by them to 
the utility's plant or equipment.

(c) Amounts from eminent domain proceedings or 
governmental action. Amounts received as compensation 
for compensatory or involuntary taking of facilities of a pub-
lic utility, by the exercise of eminent domain or governmental 
action, are considered liquidated damages.

Part III - Light and Power Business

(301) Light and power business. Public utility tax is 
imposed by RCW 82.16.020 on gross income from providing 
light and power services. Light and power business means the 
business of operating a plant or system for the generation, 
production or distribution of electrical energy for hire or sale. 
RCW 82.16.010.

(302) Requirements for light and power businesses.
RCW 82.16.090 requires that customer billings issued by 
light and power businesses serving more than twenty thou-
sand customers include the following information:

(a) The rates and amounts of taxes paid directly by the 
customer on products or services rendered by such business; 
and

(b) The rate, origin, and approximate amount of each tax 
levied on the revenue of such business which has been added 
as a component of the amount charged to the customer. This 
does not include taxes levied by the federal government or 
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(303) Wheeling of electricity. "Wheeling of electricity" 
is the activity of delivering or distributing electricity owned 
by others using power lines and equipment of the person 
doing the wheeling. Income from wheeling electricity is sub-
ject to the PUT.

(304) Exchanges of electricity by light and power 
businesses. There is no specific exemption that applies to an 
"exchange" of electrical energy or its rights. However, 
exchanges of electrical energy between light and power busi-
nesses qualify for deduction in computing the PUT as sales of 
power to another light and power business for resale. RCW 
82.16.050(11). An exchange is a transaction that is consid-
ered to be a sale and involves a delivery or transfer of energy 
or its rights by one party to another for which the second 
party agrees, subject to the terms and conditions of the agree-
ment, to deliver electrical energy at the same or another time. 
Examples of deductible exchange transactions include, but 
are not limited to, the following:

(a) The exchange of electric power for electric power 
between one light and power business and another light and 
power business;

(b) The transmission of electric power by one light and 
power business to another light and power business pursuant 
to the agreement for coordination of operations among power 
systems of the Pacific Northwest executed as of September 
15, 1964;

(c) The acquisition of electric power by the Bonneville 
Power Administration (BPA) for resale to its Washington 
customers in the light and power business;

(d) The residential exchange of electric power entered 
into between a light and power business and the administrator 
of the BPA pursuant to the Pacific Northwest Electric Power 
Planning and Conservation Act, P.L. 96-501, Sec. 5(c), 16 
U.S.C. Sec. 839c. In some cases, power is not physically 
transferred, but the purpose of the residential exchange is for 
BPA to pay a "subsidy" to the exchanging utilities. These 
subsidies are considered a nontaxable adjustment (rebate or 
discount) for purchases of power from BPA.

(305) Exemptions. The following exemptions are avail-
able for sales of electricity, and are in addition to the general 
exemptions found in Part II of this rule.

(a) Sales of electricity to an electrolytic processor.
RCW 82.16.0421 provides an exemption for sales of electric-
ity made by light and power businesses to chlor-alkali elec-
trolytic processing businesses or sodium chlorate electrolytic 
processing businesses for the electrolytic process. This 
exemption, which is scheduled to expire June 30, ((2019)) 
2029, applies to sales of electricity made by December 31, 
((2018)) 2028.

The exemption does not apply to amounts received from 
the remarketing or resale of electricity originally obtained by 
contract for the electrolytic process.

(i) Exemption certificate required. To claim the 
exemption, the chlor-alkali electrolytic processing business 
or the sodium chlorate electrolytic processing business must 
provide the light and power business with an exemption cer-
tificate. RCW 82.16.0421. A certificate can be obtained from 
the department's web site at: dor.wa.gov.

(ii) Annual tax performance report requirement.
RCW 82.16.0421 requires taxpayers receiving the benefit of 
this tax preference to file an annual tax performance report by 
May 31st of the year following any calendar year in which a 
taxpayer becomes eligible to claim the tax preference. See 
RCW 82.32.534 for more information on the annual tax per-
formance report requirement for tax preferences.

(iii) Qualification requirements. To qualify all the fol-
lowing requirements must be met:

(A) The electricity used in the electrolytic process must 
be separately metered from the electricity used for the general 
operations of the business;

(B) The price charged for the electricity used in the elec-
trolytic process must be reduced by an amount equal to the 
tax exemption available to the light and power business; and

(C) Disallowance of all or part of the exemption is a 
breach of contract and the damages to be paid by the chlor-
alkali electrolytic processing business or the sodium chlorate 
electrolytic processing business is the amount of the tax 
exemption disallowed.

(b) Sales of electricity to aluminum smelters. RCW 
82.16.0498 provides an exemption to be taken in the form of 
a credit. The credit is allowed if the contract for sale of elec-
tricity to an aluminum smelter specifies that the price charged 
for the electricity will be reduced by an amount equal to the 
credit. The exemption does not apply to amounts received 
from the remarketing or resale of electricity originally 
obtained by contract for the smelting process. The credit 
Expedited [ 4 ]



Washington State Register, Issue 18-17 WSR 18-17-055
allowed is the same amount as the utility tax that would oth-
erwise have been due under RCW 82.16.020.

(c) BPA credits or funds. Effective June 10, 2010, 
through June 30, 2015, RCW 82.04.310 exempted from the 
B&O tax credits or payments received by persons from the 
BPA, for the purpose of implementing energy conservation 
programs or demand-side management programs. This 
exemption expired June 30, 2015, and credits or payments 
received on or after July 1, 2015, are subject to the B&O tax 
under the service and other activities classification.

(306) Deductions. The following deductions are avail-
able for sales of electricity, and are in addition to the general 
deductions found in Part II of this rule.

(a) Sales of electricity for resale or for consumption 
outside Washington. Amounts derived from the production, 
sale, or transfer of electrical energy for resale within or out-
side the state of Washington or for consumption outside the 
state are deductible under RCW 82.16.050(11). These sales 
of electricity are also not subject to the manufacturing B&O 
tax. RCW 82.04.310.

(b) Low density light and power businesses. RCW 
82.16.053 provides a deduction for light and power busi-
nesses having seventeen or fewer customers per mile of dis-
tribution power lines with retail power rates that exceed the 
state average power rate. The statute requires the department 
to determine the state average electric power rate each year 
and make this rate available to these businesses. This rate and 
additional information regarding this deduction can be found 
on the department's web site at: dor.wa.gov.

(c) Conservation - Electrical energy and gas. RCW 
82.16.055 provides deductions relating to the production or 
generation of energy from cogeneration or renewable 
resources, and for measures to improve the efficiency of 
energy end-use.

(i) Restrictions. Use of the deductions is subject to the 
following restrictions:

(A) They apply only to new facilities for the production 
or generation of energy from cogeneration or renewable 
energy resources or measures to improve the efficiency of 
energy end-use on which construction or installation was 
begun after June 12, 1980, and before January 1, 1990;

(B) The measures or projects must be, at the time they 
are placed in service, reasonably expected to save, produce, 
or generate energy at a total incremental system cost per unit 
of energy delivered to end-use which is less than or equal to 
the incremental system cost per unit of energy delivered to 
end-use from similarly available conventional energy 
resources that utilize nuclear energy or fossil fuels and that 
the gas or electric utility could acquire to meet energy 
demand in the same time period; and

(C) They may be taken for a period not exceeding thirty 
years after the project is placed in operation. Any recurring 
costs determined to be eligible for deduction under this rule 
will cease to be eligible in whole or part at the time of termi-
nation of any energy conservation measure or project that 
originally authorized the deduction under RCW 82.16.055.

(ii) What can be deducted. The following may be 
deducted from a taxpayer's gross income:

(A) Amounts equal to the cost of production at the plant 
for consumption within the state of Washington of electrical 

energy produced or generated from cogeneration as defined 
in RCW 82.08.02565;

(B) Amounts equal to the cost of production at the plant 
for consumption within the state of Washington of electrical 
energy or gas produced or generated from renewable energy 
resources such as solar energy, wind energy, hydroelectric 
energy, geothermal energy, wood, wood wastes, municipal 
wastes, agricultural products and wastes, and end-use waste 
heat;

(C) Amounts expended to improve consumers' effi-
ciency of energy end-use or to otherwise reduce the use of 
electrical energy or gas by the consumer;

(D) Amounts received by a utility as a contribution for 
the installation of service, and later refunded to the customer, 
are deductible from gross income at the time the amounts are 
refunded;

(E) Production expenses, eligible fuel costs and book 
depreciation of capital costs. Eligible fuel costs are all fuels if 
used for cogeneration or nonfossil fuel costs if not a cogene-
ration facility.

(307) Credits. Credit is available to light and power 
businesses that make contributions to an electric utility rural 
economic development revolving fund. The credit is equal to 
fifty percent of contributions made during a fiscal year to an 
electric utility rural economic development revolving fund.

(a) Light and power businesses may take a credit up to 
twenty-five thousand dollars, not to exceed the PUT that 
would normally be due, against their public utility tax liabil-
ity each fiscal year for contributions made.

(b) Expenditures from the electric utility rural economic 
development revolving fund must be made solely on qualify-
ing projects, in a designated qualifying rural area. For addi-
tional information see RCW 82.16.0491.

(c) The total amount of credits available statewide on a 
fiscal year basis for all qualified businesses is three hundred 
fifty thousand dollars. The department will allow earned 
credits on a first-come, first-served basis. The right to earn 
these tax credits expired June 30, 2011. Unused earned cred-
its may be carried forward to subsequent years provided the 
department has given prior approval.

Part IV - Gas and Water Distribution Businesses

(401) Gas distribution. Gross income received for the 
distribution of gas is taxable under PUT as provided by RCW 
82.16.020. Gas distribution business means the business of 
operating a plant or system for the production or distribution 
for hire or sale of gas, whether manufactured or natural. 
RCW 82.16.010. See Part II for general exemptions and 
deductions that may apply to gas distribution.

(402) Requirements for gas distribution businesses.
RCW 82.16.090 requires that customer billings issued by gas 
distribution businesses serving more than twenty thousand 
customers include the following information:

(a) The rates and amounts of taxes paid directly by the 
customer on products or services rendered by such business; 
and

(b) The rate, origin, and approximate amount of each tax 
levied on the revenue of such business which has been added 
as a component of the amount charged to the customer. This 
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does not include taxes levied by the federal government or 
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(c) In addition to the general exemptions and deductions 
noted in Part II of this rule, the law provides the following:

(i) Sales of natural or manufactured gas to aluminum 
smelters. RCW 82.16.0498 provides an exemption to be 
taken in the form of a credit for sales of natural or manufac-
tured gas to aluminum smelters. The credit is allowed if the 
contract for sale of gas to an aluminum smelter specifies that 
the price charged for the gas will be reduced by an amount 
equal to the credit. The credit allowed is the same amount as 
the utility tax that would otherwise have been due under 
RCW 82.16.020.

(ii) Conservation - Energy from gas. RCW 82.16.055 
provides deductions for the production or generation of 
energy from cogeneration or renewable resources and for 
measures to improve the efficiency of energy end-use. See 
subsection (306)(c) of this rule.

(iii) Compressed natural gas and liquefied natural 
gas used as transportation fuel.

(A) Effective July 1, 2015, RCW 82.16.310 provides an 
exemption for sales by a gas distribution business of natural 
gas, compressed natural gas, and liquefied natural gas if the:

(I) Compressed natural gas or liquefied natural gas is 
sold or used as transportation fuel; or

(II) Buyer uses natural gas to manufacture compressed 
natural gas or liquefied natural gas to be sold or used as trans-
portation fuel.

(B) The buyer must provide and the seller must retain an 
exemption certificate. See the department's web site at: 
dor.wa.gov for the "Purchases of Natural Gas for Use as 
Transportation Fuel" form. RCW 82.16.310.

(C) Although sales of natural gas, compressed natural 
gas, and liquefied natural gas may be exempt under RCW 
82.16.310, the income from such sales may be subject to 
other taxes such as business and occupation tax and retail 
sales tax.

(D) For the purpose of this subsection, "transportation 
fuel" means fuel for the generation of power to propel a 
motor vehicle as defined in RCW 46.04.320, a vessel as 
defined in RCW 88.02.310, or a locomotive or railroad car.

(403) Water distribution. PUT is imposed on amounts 
derived from the distribution of water under RCW 82.16.020. 
Water distribution business means the business of operating a 
plant or system for the distribution of water for hire or sale. 
RCW 82.16.010. In addition to the general exemptions and 
deductions noted in Part II of this rule, the law provides the 
following:

(a) Water distribution by a nonprofit water associa-
tion. Amounts derived from the distribution of water by a 
nonprofit water association and used for capital improve-
ments, related to the water distribution service, by that asso-
ciation are deductible under RCW 82.16.050(12).

(b) Distribution of irrigation water. Amounts derived 
from the distribution of water through an irrigation system, 
for irrigation purposes, are deductible under RCW 82.16.050 
(7). The phrase "for irrigation purposes" means water used 
solely for nourishing plant life. Thus, when a water distribu-
tion business supplies potable water and some of the water is 
segregated and separately supplied solely for the nourishing 

of plant life as opposed to water supplied for domestic, 
municipal, or industrial uses, charges for such separately sup-
plied irrigation water may be deducted from gross income 
subject to PUT.

To meet the "irrigation system" requirement, a water dis-
tribution business must demonstrate that its distribution sys-
tem has turnouts or similar connections for irrigation pur-
poses that are separate from service hookups or similar con-
nections for domestic, industrial, or municipal uses. Under 
the appropriate circumstances, the use of separate meters and 
cross-connection or back flow devices may be evidence of 
such separate connections.
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EXPEDITED RULES
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Title of Rule and Other Identifying Information: Chapter 
16-557 WAC, Washington asparagus commission.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: This rule making 
amends the Washington asparagus commission marketing 
order by (1) reorganizing definitions; (2) removing the 
requirement that research is done by Washington State Uni-
versity; (3) establishing a due date on payment of the assess-
ment; (4) establishing a date by which assessments will be 
determined to be late; (5) adding public disclosure proce-
dures; (6) including additional counties under the marketing 
order; (7) combining districts 2 and 3 into a single district; (8) 
designating position 6 as an at-large position; (9) reducing 
the age requirement of commissioners to 21; and (10) remov-
ing term limits.

Reasons Supporting Proposal: The asparagus industry in 
Washington has greatly declined since the marketing order 
was established in 1991, and current rules make it difficult to 
fully seat and administer the commission. These changes are 
necessary to allow the Washington asparagus commission to 
continue to carry out the purposes of the marketing order. In 
addition, RCW 42.56.040 requires agencies to publish its 
procedures regarding public disclosure requests.

Statutory Authority for Adoption: RCW 15.65.047, 
42.56.040, and chapter 34.05 RCW.

Statute Being Implemented: Chapters 15.65 and 42.56 
RCW.

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Proponent: Washington asparagus commission, 
governmental.

Name of Agency Personnel Responsible for Drafting, 
Implementation, and Enforcement: Alan Schreiber, 2621 
Ringold Road, Eltopia, 509-266-4303.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Relates only to internal governmental operations that are 
not subject to violation by a person.

Content is explicitly and specifically dictated by statute.
Explanation of the Reason the Agency Believes the 

Expedited Rule-Making Process is Appropriate: Using the 
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expedited rule-making process is appropriate because the 
subject matter does not rise to the importance of a referendum 
of affected producers.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN 

EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Teresa Norman, Depart-
ment of Agriculture, P.O. Box 42560, Olympia, WA 98504-
2560, phone 360-902-2043, fax 360-902-2092, email 
tnorman@agr.wa.gov, AND RECEIVED BY October 23, 
2018.

August 22, 2018
Patrick Capper

Deputy Director

AMENDATORY SECTION (Amending WSR 98-16-081, 
filed 8/5/98, effective 9/5/98)

WAC 16-557-010  Definition of terms. For the purpose 
of this marketing order:

(((1))) "Act" means the Washington Agricultural 
Enabling Act of 1961 or chapter 15.65 RCW.

"Affected area" means the entire state of Washington.
"Affected handler" means both affected handler fresh 

and affected handler processor.
"Affected handler, fresh" means any person who acts as 

principal or agent or otherwise in selling, marketing, or dis-
tributing fresh asparagus not produced by him/her.

"Affected handler, processor" means any person who 
acts as principal or agent or otherwise in processing, freezing 
asparagus, and selling, marketing, or distributing said pro-
cessed or frozen asparagus, not produced by him/her.

"Affected producer" means any person who produces in 
the state of Washington asparagus in commercial quantities 
for fresh market, for processing, or for sale to processors.

"Affected unit" means one pound net pay weight of 
asparagus.

"Asparagus" means and includes all kinds, varieties, and 
hybrids of "officinalis" Linn.

"Asparagus commodity board," hereinafter referred to as 
"board," means the commodity board formed under the pro-
visions of WAC 16-557-020.

"Commercial quantity" means any asparagus produced 
for market in quantities of three tons (6,000 pounds) or more, 
in any calendar year.

"Department" means the department of agriculture of the 
state of Washington.

 "Director" means the director of agriculture of the state 
of Washington or his duly appointed representative.

(((2) "Department" means the department of agriculture 
of the state of Washington.

(3) "Act" means the Washington Agricultural Enabling 
Act of 1961 or chapter 15.65 RCW.

(4))) "Hosting" may include providing meals, refresh-
ments, lodging, transportation, gifts of a nominal value, rea-
sonable and customary entertainment, and normal incidental 
expenses at meetings or gatherings.

"Marketing season" or "fiscal year" means the twelve-
month period beginning with January 1st of any year and 
ending with the last day of December following, both dates 
being inclusive.

 "Person" means any person, firm, association, or corpo-
ration.

(((5) "Affected producer" means any person who pro-
duces in the state of Washington asparagus in commercial 
quantities for fresh market, for processing, or for sale to pro-
cessors.

(6) "Commercial quantity" means any asparagus pro-
duced for market in quantities of three tons (6,000 pounds) or 
more, in any calendar year.

(7) "Affected handler" means both affected handler fresh 
and affected handler processor.

(8) "Affected handler, fresh" means any person who acts 
as principal or agent or otherwise in selling, marketing, or 
distributing fresh asparagus not produced by him.

(9) "Affected handler, processor" means any person who 
acts as principal or agent or otherwise in processing, freezing 
asparagus, and selling, marketing, or distributing said pro-
cessed or frozen asparagus, not produced by him.

(10) "Asparagus commodity board," hereinafter referred 
to as "board," means the commodity board formed under the 
provisions of WAC 16-557-020.

(11) "Asparagus" means and includes all kinds, varieties, 
and hybrids of "officinalis" Linn.

(12) "Marketing season" or "fiscal year" means the 
twelve-month period beginning with January 1 of any year 
and ending with the last day of December following, both 
dates being inclusive.

(13) "Producer-handler" means any person who acts both 
as a producer and as a handler with respect to asparagus. A 
producer-handler shall be deemed to be a producer with 
respect to the asparagus which he produces and a handler 
with respect to the asparagus which he handles, including 
those produced by himself.

(14) "Affected area" means the following counties in the 
state of Washington: Adams, Benton, Columbia, Franklin, 
Grant, Kittitas, Klickitat, Walla Walla, and Yakima.

(15))) "Promotional hosting" as used in these rules 
means the hosting of individuals and groups of individuals at 
meetings, meals, and gatherings for the purpose of cultivating 
trade relations and promoting sales of Washington grown 
asparagus.

 "Sell" includes offer for sale, expose for sale, have in 
possession for sale, exchange, barter, or trade.

(((16) "Affected unit" means one pound net pay weight 
of asparagus.

(17) "Promotional hosting" as used in these rules means 
the hosting of individuals and groups of individuals at meet-
ings, meals, and gatherings for the purpose of cultivating 
trade relations and promoting sales of Washington grown 
asparagus.
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(18) "Hosting" may include providing meals, refresh-
ments, lodging, transportation, gifts of a nominal value, rea-
sonable and customary entertainment, and normal incidental 
expenses at meetings or gatherings.))

AMENDATORY SECTION (Amending WSR 01-10-087, 
filed 5/1/01, effective 6/1/01)

WAC 16-557-020  Asparagus commodity board. (1) 
Administration. The provisions of this order and the appli-
cable provisions of the act shall be administered and enforced 
by the board as the designee of the director.

(2) Board membership.
(a) The board shall consist of nine members. Six mem-

bers shall be affected producers elected as provided in this 
section, one member shall be an affected handler, fresh, 
elected as provided in this section, one member shall be an 
affected handler processor, as provided in this section. The 
director shall appoint one member who is neither an affected 
producer nor a handler to represent the department and the 
public.

(b) Effective January 1, 2002, for the purpose of nomina-
tion and election of producer members of the board, the 
affected area shall be that portion of the state of Washington 
located east of the summit of the Cascade Mountains and 
shall be divided into three representative districts as follows:

(i) District I shall have two board members, being posi-
tions one and two, and shall be Benton, Kittitas, Klickitat, 
and Yakima counties and counties in western Washington.

(ii) District II shall have three board members, being 
positions three, four, and five, and shall include the counties 
of Adams, Columbia, Franklin, ((and)) Grant, and Walla 
Walla counties and remaining counties in eastern Washing-
ton not in District I.

(iii) ((District III shall have one board member, being 
position six, and shall include the counties of Columbia and 
Walla Walla.)) Position six will become an at large position 
in the state of Washington.

(3) Board membership qualifications.
(a) The affected producer members of the board shall be 

practical producers of asparagus and shall be citizens and res-
idents of the state of Washington, ((over the age of twenty-
five years,)) must be at least twenty-one years of age, each of 
whom is and has been ((actively)), either individually or as an 
officer or an employee of a corporation, firm, partnership, 
association, or cooperative, actually engaged in producing 
asparagus within the state of Washington for a period of five 
years and has, during that time, derived a substantial portion 
of his income therefrom. ((Producer-handlers shall be consid-
ered to be acting only as handlers for purpose of election and 
membership on a commodity board.))

(b) The affected handler member of the board shall be a 
practical handler of asparagus and shall be a citizen and resi-
dent of the state of Washington, ((over the age of twenty-five 
years and)) who is and has been, either individually or as an 
officer or an employee of a corporation, firm, partnership 
association or cooperative actually engaged in handling 
asparagus within the state of Washington for a period of five 
years and has during that period derived a substantial portion 
of his income therefrom.

(c) The qualifications of members of the board must con-
tinue during their term of office.

(4) Term of office.
(a) The term of office, for members of the board shall be 

three years, and one-third of the membership as nearly as 
possible shall be elected each year.

(b) Membership positions on the board shall be desig-
nated numerically; affected producers shall have positions 
one through six, affected handler member fresh product, 
position seven, affected handler member, processor, position 
eight, and the member appointed by the director, position 
nine.

(((c) The term of office for the initial board members 
shall be as follows:

Positions one, three, and seven - one year, shall terminate 
on December 31, 1992;

Positions two, four, and five - two years, shall terminate 
on December 31, 1993;

Positions six and eight - three years, shall terminate on 
December 31, 1994.

(d) No elected produce member of the board may serve 
more than two full consecutive three-year terms.))

(5) Nomination and election of board members. For 
the purpose of nominating candidates for election to board 
membership, the director shall call separate meetings of 
affected producers, affected handlers, fresh and affected han-
dler processors. Each year the director shall call for nomina-
tion meetings in those districts whose board members' term is 
about to expire. Such meetings shall be held at least thirty 
days in advance of the date set by the director for the election 
of board members. Notice of every such meeting shall be 
published in a newspaper of general circulation within the 
affected area not less than ten days in advance of the date of 
such meeting; and, in addition, written notice of every such 
meeting shall be given to all affected producers within the 
affected area and all affected handlers according to the list 
maintained by the director pursuant to RCW 15.65.200 of the 
act. Nonreceipt of notice by any interested person shall not 
invalidate the proceedings at such nomination meeting. Any 
qualified affected producer or affected handler may be nomi-
nated orally for membership on the board at such nomination 
meeting. Nominations may also be made within five days 
after any such meeting by written petition filed with the 
director, signed by not less than five affected producers or 
affected handlers. At the inception of this order, nominations 
may be made at the issuance hearing.

If the board moves and the director approves that the 
nomination meeting procedure be deleted, the director shall 
give notice of the vacancy by mail to all affected producers or 
handlers. Nominating petitions for producers shall be signed 
by not less than five affected producers of the district from 
which such a candidate will be elected. Nomination petitions 
for handlers, fresh and processed shall be signed by not less 
than three affected handlers. The final date for filing nomina-
tions which shall not be less than twenty days after the notice 
was mailed.

(6) Election of board members.
(a) Members of the board shall be elected by secret mail 

ballot within the month of November under the supervision 
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of the director. Affected producer members of the board shall 
be elected by a majority of the votes cast by the affected pro-
ducers within the affected district. Each affected producer 
within the affected district shall be entitled to one vote.

Affected handler, fresh, shall be elected by a majority of 
the votes cast by the affected handlers, fresh. Affected han-
dler, processor, shall be elected by a majority of the votes cast 
by the affected handlers, processor.

(b) If a nominee does not receive a majority of the votes 
on the first ballot, a run-off election shall be held by mail in a 
similar manner between the two candidates for such position 
receiving the largest number of votes.

(c) Notice of every election for board membership shall 
be published in a newspaper of general circulation within the 
affected area not less than ten days in advance of the date of 
such election. Not less than ten days prior to every election 
for board membership, the director shall mail a ballot of the 
candidates to each affected producer or affected handler enti-
tled to vote whose name appears on the list of such affected 
producers and affected handler within the affected area main-
tained by the director in accordance with RCW 15.65.200. 
Any other affected producer or affected handler entitled to 
vote may obtain a ballot by application to the director upon 
establishing his qualifications. Nonreceipt of a ballot by any 
affected producer shall not invalidate the election of any 
board members.

(7) Vacancies prior to election. In the event of a 
vacancy on the board, the remaining members shall select a 
qualified person to fill the unexpired term.

(8) Quorum. A majority of the members shall constitute 
a quorum for the transaction of all business and the carrying 
out of all duties of the board.

(9) Board compensation. No member of the board shall 
receive any salary or other compensation, but each member 
may receive thirty-five dollars or an amount as provided for 
in RCW 43.03.230 for each day in actual attendance at or 
traveling to and from meetings of the board or on special 
assignment for the board, together with travel expenses at the 
rates allowed state employees.

(10) Powers and duties of the board. The board shall 
have the following powers and duties:

(a) To administer, enforce, and control the provisions of 
this order as the designee of the director.

(b) To elect a chairman and such other officers as the 
board deems advisable.

(c) To employ and discharge at its discretion such per-
sonnel as the board determines necessary and proper to carry 
out the purpose of the order and effectuate the declared poli-
cies of the act.

(d) To pay only from moneys collected as assessments or 
advances thereon the costs arising in connection with the for-
mulation, issuance, administration, and enforcement of the 
order. Such expenses and costs may be paid by check, draft, 
or voucher in such form and in such manner and upon the sig-
nature of the person as the board may prescribe.

(e) To reimburse any applicant who has deposited with 
the director in order to defray the costs of formulating the 
order.

(f) To establish an "asparagus board marketing revolving 
fund" and such fund to be deposited in a bank or banks or 

financial institution or institutions, approved for the deposit 
of state funds, in which all money received by the board, 
except for an amount of petty cash for each days' needs, not 
to exceed fifty dollars, shall be deposited daily.

(g) To keep or cause to be kept in accordance with 
accepted standards of good accounting practice, accurate 
records of all assessments, paid outs, moneys, and other 
financial transactions made and done pursuant to this order. 
Such records, books, and accounts shall be audited subject to 
procedures and methods lawfully prescribed by the state 
auditor. Such books and accounts shall be closed as of the last 
day of each fiscal year. A copy of such audit shall be deliv-
ered within thirty days after the completion thereof to the 
governor, the director, the state auditor, and the board.

(h) To require a bond of all board members and employ-
ees of the board in a position of trust in the amount the board 
shall deem necessary. The premium for such bond or bonds 
shall be paid by the board from assessments collected. Such 
bond shall not be necessary if any such board member or 
employee is covered by any blanket bond covering officials 
or employees of the state of Washington.

(i) To prepare a budget or budgets covering anticipated 
income and expenses to be incurred in carrying out the provi-
sions of the order during each fiscal year.

(j) To establish by resolution, a headquarters which shall 
continue as such unless and until so changed by the board. All 
records, books, and minutes of board meetings shall be kept 
at such headquarters.

(k) To adopt rules and regulations of a technical or 
administrative nature, subject to the provisions of chapter 
34.05 RCW (Administrative Procedure Act).

(l) To carry out the provisions of RCW 15.65.510 cover-
ing the obtaining of information necessary to effectuate the 
provisions of the order and the act.

(m) To bring actions or proceedings, upon joining the 
director as a party, for specific performance, restraint, injunc-
tion, or mandatory injunction against any person who violates 
or refuses to perform the obligations or duties imposed upon 
him by the act or the order.

(n) To confer with and cooperate with the legally consti-
tuted authorities of other states and of the United States for 
the purpose of obtaining uniformity in the administration of 
federal and state marketing regulations, licenses, agreements, 
or orders.

(o) To carry out any other grant of authority or duty pro-
vided designees and not specifically set forth in this section.

(p) To authorize the members of a commodity board, or 
their agents or designees, to participate in federal or state 
hearings or other proceedings concerning regulation of the 
manufacture, distribution, sale, or use of any pesticide as 
defined by RCW 15.38.030(1) or any agricultural chemical 
which is of use or potential use in producing the affected 
commodity, and may authorize the expenditure of commis-
sion funds for this purpose.

(11) Procedures for board.
(a) The board shall hold regular meetings, at least quar-

terly, and such meetings shall be held in accordance with 
chapter 42.30 RCW (Open Public Meetings Act).

(b) The board shall hold an annual meeting, at which 
time an annual report will be presented. The budget shall be 
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presented for discussion at the meeting. In addition to such 
notice as may be required by chapter 42.30 RCW, notice of 
the annual meeting shall be given by the board at least ten 
days prior to the meeting by written notice to each producer, 
and handler and by regular news service.

(c) In accordance with RCW 42.30.080, the board shall 
establish by resolution, the time, place, and manner of calling 
special meetings of the board with reasonable notice to the 
members: Provided, That the notice of any special meeting 
may be waived by a waiver thereof by each member of the 
board.

AMENDATORY SECTION (Amending WSR 91-09-003, 
filed 4/4/91, effective 5/5/91)

WAC 16-557-030  Marketing order purposes. The 
order is to promote the general welfare of the state, to enable 
producers of asparagus to help themselves establish orderly, 
fair, sound, efficient, unhampered marketing; facilitate cul-
tural and harvesting improvements, and regulate unfair trade 
practices within the industry. To carry out the purposes of the 
order, the board may provide for a program in one or more of 
the following areas:

(1) Establish plans and conduct programs for advertis-
ing, sales, promotion, and/or other programs for maintaining 
present markets and/or creating new or larger markets for 
asparagus. Such programs shall be directed toward increasing 
the sale of asparagus without reference to any particular 
brand or trade name and shall neither make use of false or 
unwarranted claims in behalf of asparagus nor disparage the 
quality, value, sale, or use of any other agricultural commod-
ity.

(2) Provide for research in the production, processing, 
and/or marketing of asparagus and expend the necessary 
funds for such purposes. ((Insofar as practicable, such 
research shall be carried on by Washington State University, 
but if in the judgment of the board, said university does not 
have the facilities for a particular project or if some other 
research agency has better facilities therefor, the project may 
be carried out by other research agencies selected by the 
board.))

(3) Investigate and take necessary action to prevent 
unfair trade practices as set forth in RCW 15.65.340 and to 
correct where possible, trade practices which hinder market-
ing of Washington asparagus.

(4) Prohibit making or publishing false or misleading 
advertising. Such regulation may authorize uniform trade 
practices applicable to all similarly situated handlers and/or 
other persons.

AMENDATORY SECTION (Amending WSR 91-09-003, 
filed 4/4/91, effective 5/5/91)

WAC 16-557-041  Time—Place—Method for pay-
ment and collection of assessments. Effective with the 
growing season of 1991, the following procedure is estab-
lished for the reporting and paying of assessments levied pur-
suant to RCW 15.65.410 and WAC 16-557-040:

(1) All first handlers of asparagus for resale or for pro-
cessing shall withhold the amount of the assessment from 
their remittance to growers and transmit same to the commis-

sion. All such assessments accumulated will be due and pay-
able to the commission ((within thirty days of collection)) by 
the end of August. With the submission of the assessments, a 
report listing the name, address, pounds handled or pur-
chased, and amount deducted or collected for each producer 
shall be submitted to the commission on forms provided by 
the commission.

(2) All growers selling asparagus other than to first han-
dlers for resale or processing, whether selling direct or 
through brokers, and including all sales at retail, shall pay the 
assessment directly to the commission, within thirty days of 
sale of such product.

(3) Any assessments not paid ((after the above dead-
lines)) by September 30th shall be accompanied by an admin-
istrative fee of 10% as provided in RCW 15.65.440 of the act.

NEW SECTION

WAC 16-557-090  Public records officer. The commis-
sion's public records shall be in the charge of the public 
records officer designated by the commission. The commis-
sion or its executive director may appoint a temporary public 
records officer to serve during the absence of the designated 
records officer. The public records officer shall be responsi-
ble for implementing the commission's rules regarding dis-
closure of public records, coordination of staff regarding dis-
closure of public records, and generally ensuring compliance 
by staff with public records disclosure requirements.

NEW SECTION

WAC 16-557-095  Requests for public records. (1) All 
requests for disclosure of public records must be submitted in 
writing directly to the commission's public records officer by 
mail at Washington Asparagus Commission, 2621 Ringold 
Road, Eltopia, WA 99330. The written request should 
include:

(a) The name of the person requesting the record and the 
person's contact information;

(b) The calendar date on which the request is made;
(c) Sufficient information to readily identify the records 

being requested.
(2) Any person wishing to inspect the commission's pub-

lic records may make an appointment with the public records 
officer to inspect the records at the commission office during 
regular business hours. In order to adequately protect the 
commission's public records, the following will apply:

(a) Public records made available for inspection may not 
be removed from the area the commission makes available 
for inspection.

(b) Inspection of any public record will be conducted in 
the presence of the public records officer or designee.

(3) Public records may not be marked or altered in any 
manner during inspection.

(4) The commission has the discretion to designate the 
means and the location for the inspection of records. The 
viewing of those records that require specialized equipment 
shall be limited to the availability of that equipment located at 
the commission office and the availability of authorized staff 
to operate that equipment.
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NEW SECTION

WAC 16-557-100  Response to public records 
request. (1) The public records officer shall respond to pub-
lic records requests within five business days by:

(a) Providing the record;

(b) Providing a link or address for a record available on 
the internet under RCW 42.56.520;

(c) Acknowledging receipt of the request and providing 
a reasonable estimate of the time the commission will require 
to respond to the request; or

(d) Denying the public records request. Responses refus-
ing in whole or in part the inspection of a public record shall 
include a statement of the specific exemption authorizing the 
withholding of the record (or any part) and a brief explana-
tion of how the exemption applies to the record(s) withheld or 
to any redactions in records produced.

(2) Additional time to respond to the request may be 
based upon the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify third persons or agencies affected by the 
request; or

(d) Determine whether any of the information requested 
is exempt and that a denial should be made as to all or part of 
the request.

(3) In acknowledging receipt of a public records request 
that is unclear, the public records officer may ask the 
requestor to clarify what records the requestor is seeking. The 
public records officer is not obligated to provide further 
response if the requestor fails to clarify the request.

NEW SECTION

WAC 16-557-105  Fees—Inspection and copying. (1) 
No fee shall be charged for the inspection of public records.

(2) Pursuant to RCW 42.56.120(2) the commission 
declares for the following reasons that it would be unduly 
burdensome for it to calculate the actual costs it charges for 
providing copies of public records: Funds were not allocated 
for performing a study to calculate actual costs and the com-
mission lacks the necessary funds to perform a study and cal-
culations; staff resources are insufficient to perform a study 
and to calculate such actual costs; and a study would interfere 
with and disrupt other essential agency functions.

(3) The commission may charge fees for production of 
copies of public records consistent with the fee schedule 
established in RCW 42.56.120. For all copying or duplicating 
service charges incurred, an invoice will be sent to the 
requestor. Reimbursement is payable to the Washington 
asparagus commission within fifteen days of receipt. The 
commission may require that all charges be paid in advance 
of release of the copies of the records.

(4) The commission or its designee may waive any of the 
foregoing copying costs.

NEW SECTION

WAC 16-557-110  Exemptions. The commission's pub-
lic records are available for disclosure except as otherwise 
provided under chapter 42.56 RCW or any other law. 
Requestors should be aware of the following exemptions to 
public disclosure specific to commission records. This list is 
not exhaustive and other exemptions may apply:

(1) Production or sales records required to determine 
assessment levels and actual assessment payments to the 
commission under chapter 16.67 RCW (reference RCW 
42.56.380(3)).

(2) Financial and commercial information and records 
supplied by persons:

(a) To the commission for the purpose of conducting a 
referendum for the establishment of the commission; or

(b) To the commission under chapter 15.65 RCW, with 
respect to domestic or export marketing activities or individ-
ual producer's production information (reference RCW 
42.56.380(5)).

(3) Lists of individuals requested for commercial pur-
poses (reference RCW 42.56.070(9)).

(4) Records which are relevant to a controversy to which 
the commission is a party but which records would not be 
available to another party under the rules of pretrial discovery 
for causes pending in the superior courts, including records 
involving attorney-client communications between the 
department and the office of the attorney general privileged 
under RCW 5.60.060(2).

NEW SECTION

WAC 16-557-115  Review of denials of public records 
requests. (1) Any person who objects to the denial of a 
request to copy or inspect public records may petition the 
commission for review of such decision by submitting a writ-
ten request to the commission. The request shall specifically 
refer to the statement which constituted or accompanied the 
denial.

(2) The commission's executive director or designee 
shall immediately consider the matter and either affirm or 
reverse such denial. In any case, the request shall be returned 
with a final decision, within ten business days following 
receipt of the written request for review of the original denial.

(3) Under RCW 42.56.530, if the commission denies a 
requestor access to public records because it claims the 
record is exempt in whole or in part from disclosure, the 
requestor may request the attorney general's office to review 
the matter.

(4) Any person may obtain court review of a denial of a 
public records request under RCW 42.56.550.

NEW SECTION

WAC 16-557-120  Records index. The commission 
shall establish a records index, which shall be made available 
for public review.
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Title of Rule and Other Identifying Information: WAC 
16-390-240 USDA audit verification and terminal market 
inspection fees.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The department is 
proposing to amend WAC 16-390-240 USDA audit verifica-
tion and terminal market inspection fees, to adopt a fee iden-
tical to and not less than the mileage fee related to terminal 
market inspection adopted by the United States Department 
of Agriculture, Agricultural Marketing Service (USDA-
AMS), as published in "Patch #32 Fees for TMI" of the 
USDA-AMS SCI Division Inspection Series (dated July 25, 
2018; effective August 1, 2018) intended for publication in 
the to-be-updated USDA General Market Manual. These 
changes are necessary to comply with the department's coop-
erative agreement with USDA-AMS for services the depart-
ment provides as a "Federal-State Inspection Agency."

Reasons Supporting Proposal: The proposed fee amend-
ments incorporate recent changes in the applicable USDA-
AMS audit verification and terminal market inspection fees 
as required under the department's cooperative agreement 
with USDA-AMS.

Statutory Authority for Adoption: RCW 15.17.030, 
[15.17].140(2), [15.17].150, and [15.17].270.

Statute Being Implemented: RCW 15.17.150 and 
[15.17].270.

Rule is necessary because of federal law, 7 C.F.R. Part 
51.

Name of Proponent: Department of agriculture, govern-
mental.

Name of Agency Personnel Responsible for Drafting: 
Jeff Larsen, 1111 Washington Street S.E., Olympia, WA 
98504, 360-902-1960; Implementation and Enforcement: 
Jim Nelson, 270 9th Street N.E., Suite 101-A, East 
Wenatchee, WA, 509-662-6161.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material 
change federal statutes or regulations, Washington 
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those 
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law, 
national consensus codes that generally establish 
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the 
Expedited Rule-Making Process is Appropriate: The depart-
ment performs audit verification and terminal market inspec-
tion services requested by customers as a "Federal-State 
Inspection Agency" under a cooperative agreement with 
USDA-AMS. The proposed amendments are required under 
the cooperative agreement to correspond with recent USDA-
AMS fee amendments.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN 

EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Henri Gonzales, Depart-
ment of Agriculture, 1111 Washington Street S.E., Olympia, 
WA 98504, phone 360-902-1802, fax 360-902-2092, email 
wsdarulescomments@agr.wa.gov, AND RECEIVED BY 
October 22, 2018.

August 22, 2018
Jessica Allenton

Acting Assistant Director

AMENDATORY SECTION (Amending WSR 17-24-077, 
filed 12/5/17, effective 1/5/18)

WAC 16-390-240  USDA audit verification and ter-
minal market inspection fees. WSDA performs audit and 
inspection services requested by customers under a "cooper-
ative agreement" with the United States Department of Agri-
culture's Agricultural Marketing Service (USDA/AMS). 
Under USDA/AMS rules, WSDA provides these services as 
a "federal-state inspection agency." Under USDA/AMS reg-
ulations and the cooperative agreement, the fees that WSDA 
charges for these services must be no less than the current 
USDA/AMS fees for these services. The applicable current 
USDA/AMS fees were published in the Federal Register at 
Vol. 82, No. 88, on May 9, 2017, under the "Fruit and Vege-
table Fees" table and, for the ((overtime and holiday fees)) 
mileage fee related to terminal market inspection, in Patch 
((#26)) #32, dated ((September 25, 2017)) July 25, 2018, for 
incorporation in the USDA/AMS "General Market Manual" 
at Appendix II, "Schedule of User Fees." In conformity with 
the cooperative agreement, WSDA adopts the same applica-
ble fees for these services as set forth in this section.

(1) The fee for USDA audit verification services is 
$108.00 per hour.

(2) Mileage related to audit verification services is 
charged at the rate established by the Washington state office 
of financial management at the time the service was per-
formed.

(3) The fee for terminal market inspection services is 
$85.00 per hour, $191.00 per lot for a carlot equivalent of 
each product, and $159.00 per lot for one-half carlot equiva-
lent or less of each product. The fee for each additional lot of 
the same product is $79.00. The overtime fee for terminal 
market inspection services is an additional $27.00 per hour. 
The fee for terminal market inspection services on a holiday 
is an additional $63.00 per hour. The mileage fee related to 
terminal market inspection services is (($1.32)) $1.96 per 
mile. USDA fees for lots and mileage are regulated by 7 
C.F.R. 51.38 and 51.40((, respectively, and are current as of 
October 1, 2017)).
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