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WSR 18-19-039
PERMANENT RULES
NORTHWEST CLEAN

AIR AGENCY
[Filed September 13, 2018, 3:05 p.m., effective October 14, 2018]

Effective Date of Rule: Thirty-one days after filing.
Purpose: This rule revision has five primary objectives:

Clarify gasoline station (referred to as gasoline dispens-
ing facility (GDF)) requirements and include periodic
testing to ensure gasoline tanks at GDFs are operated and
maintained in a vapor-tight condition and in good work-
ing order (NWCAA Section 580.6),

Create a regulatory program to reduce emissions from
spray coating operations including work practices and
controls (NWCAA Section 508),

Clarify and update the public records program to reflect
recent changes in chapters 42.56 RCW and 44-14 WAC
(NWCAA Section 106),

Update general definition section to remove terms that
are not used in the regulation, incorporate definitions
from NWCAA Section 580, and add terms related to the
GDF change (NWCAA Section 200), and

°  Update adoption by reference list to allow NWCAA to
implement the most recent version of the referenced state
and federal rules and remove citations that do not need to
be adopted by reference or have been deleted from WAC
(NWCAA Section 104).

Citation of Rules Affected by this Order: New Section
508 of the Regulation of NWCAA; amending Sections 104,
106, 200, and 580.6 of the Regulation of NWCAA.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Adopted under notice filed as WSR 18-14-004 on June
21, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 13, 2018.

Mark Buford
Executive Director
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AMENDATORY SECTION

SECTION 104 - ADOPTION OF STATE AND FEDERAL LAWS AND
RULES

104.1 All provisions of ((State-aw)) the following state
rules that are in effect as of June 21, 2018 ((8;261+6;-which
5)) are hereby

adopted by reference and made part of the Regulation of the

NWCAA((—Speeifically;-there-is-adopted-by-reference-the
pertions—pertinent-to-the-operationof the NWCAA—-of the

i ot ] l 1405 ROW ]
ehapters 4324 A—and 43 21BRCW-and-the-feHowing state

rales)): chapter 173-400 WAC, (except - -025, -030, -035, -
036, -040(1)((5)) & (7). -045, -075, -099, -100, -101, -102, -
103, -104, -105(7), -110, -114, -115, -116, -171, -930), chap-
ter 173-401 WAC, chapter 173-407 WAC, chapter 173-420
WAC, chapter 173-425 WAC, chapter 173-430 WAC, chap-
ter 173-433 WAC, chapter 173-434 WAC, chapter 173-435
WAC, chapter 173-441 WAC, chapter 173-442 WAC, chap-
ter 173-450 WAC, chapter 173-460 WAC, chapter 173-476
(470 WAEC—<chapter1+73-474)) WAC, chapter 173-
((4%5))480 WAC, chapter 173-481 WAC, chapter 173-
485((490)) WAC, chapter 173-491 WAC((-ehapter1+73-492
WAC and-chapter +73-495-WAC)). The requirements of the

NWCAA Regulation apply in addition to the state-wide reg-
ulations adopted and enforced under this paragraph.

104.2 All provisions of the following federal rules that
are in effect as of June 21, 2018 ((8;2646)) are hereby
adopted by reference and made part of the Regulation of the
NWCAA: ((40-CFRPart-50-Natienal Primary-and-Seeend-
aryAmbient-Adr-Quality-Standards);)) 40 CFR Part 51
(Requirements for Preparation, Adoption, and Submittal of
Implementation Plans) Appendix M; 40 CFR Part 60 (Stan-
dards of Performance For New Stationary Sources) subparts
A, D, Da, Db, Dc, E, Ea, Eb, Ec, F, G, Ga, H, I, J, Ja, K, Ka,
Kb,L,M,N,Na, O,P,Q,R, T, U, V, W, X, Y, Z, AA, AAa,
CC, DD, EE, GG, HH, KK, LL, MM, NN, PP, QQ, RR, SS,
TT, UU, VV, VVa, WW, XX, AAA, BBB, DDD, FFF, GGG,
GGGa, HHH, 111, J1JJ, KKK, LLL, NNN, OOO, PPP, QQQ,
RRR, SSS, TTT, UUU, VVV, WWW, XXX. AAAA, CCCC,
EEEE, 1111, JJJJ, KKKK, LLLL, OO00, O000a, QQQQ,
and Appendix A - I; 40 CFR Part 61 (National Emission
Standards For Hazardous Air Pollutants) Subparts A, C, D, E,
F,J,L,M,N,O, P, V,Y, BB, FF; 40 CFR Part 62 (Approval
and Promulgation of State Plans for Designated Facilities and
Pollutants) Subpart LLL; 40 CFR Part 63 (National Emission
Standards for Hazardous Air Pollutants for Source Catego-
ries) Subparts A, B, C,D,F,G,H, [, L, M, N, O, Q,R, T, U,
W, X, Y, AA, BB, CC, DD, EE, GG, HH, 11, JJ, KK, OO, PP,
QQ,RR, SS, TT, UU, VV, WW, XX, YY, CCC, DDD, EEE,
GGG, HHH, 111, JJJ, LLL, MMM, NNN, OOO, PPP, QQQ,
TTT, UUU, VVV, XXX, AAAA, CCCC, DDDD, EEEE,
FFFF, GGGG, HHHH, 1111, JJJJ, KKKK, MMMM, NNNN,
0000, PPPP, QQQQ, RRRR, SSSS, TTTT, UUUU,
VVVV, WWWW, XXXX, YYYY, ZZZZ, AAAAA,
BBBBB, CCCCC, DDDDD, EEEEE, FFFFF, GGGGG,
HHHHH, 11111, LLLLL, MMMMM, NNNNN, PPPPP,
QQQQQ, RRRRR, SSSSS, TTTTT, UUUUU, WWWWW,
YYYYY, ZZ2Z7Z, BBBBBB, CCCCCC, EEEEEE, FFFFFF,
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GGGGGG, HHHHHH, JJJJJ], MMMMMM, NNNNNN, and-resolutions-of the Board-ef Directors; monthlyaetivity
QQQQQQ, SSSSSS, TTTTTT, VVVVVV, WWWWWW, repoerts; policy- memerandums-of the-Coentrol- Officer, Jogsof
XXXXXX, 27277277, AAAAAAA, DDDDDDD, Neotiee-of Violattonsissued;upsetbreakdownand-startup
EEEEEEE, and HHHHHHH; ((40-CERPart-65(Consoh- 5 tess i .
dated-Federal-AdrRule):)) and 40 CFR Parts 72, 73, 74, 75, annual-emissioninventory summartes-and-summartes—of
76, 77 and 78 (Acid Rain Program). ambient-air-monitortho-data—anntad state-andfederaloran

PASSED: July 8, 1970 AMENDED: April 14, 1993, Septem-
ber 8, 1993, December 8, 1993, October 13, 1994, May 11,
1995, February 8, 1996, May 9, 1996, March 13, 1997, May ance-and-notice-of constructionrecordswith-confidential
14, 1998, November 12, 1998, November 12, 1999, June 14, records—and-tormatton-deletednecordanee—wihREW
2001, July 10, 2003, July 14, 2005, November 8, 2007, June 7094265

10, 2010, June 9, 2011, November 17, 2011, August 9, 2012, Fhe-Control-Officer-or-designeeshall-assist-anyperson
March 14, 2013, September 11, 2014, August 13, 2015, to-obtatnpublie recordsrequested-fromthe NWCAA s reeord
August 11, 2016, September 13, 2018 files:
AMENDATORY SECTION 106-51-All-requestsfor-inspection-or-eopying-of publie
recordsshall-be-made-on-aform-asfoHows:
SECTION 106 - PUBLIC RECORDS
10652 REQUEST FORPUBLIC RECORPS
(1061} i . ol l

_ . : : . . ,.
N‘VEE;,Fi L opini ]i'gl' L gl i 1, | . f .
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106.1 AUTHORITY AND PURPOSE.

(A) The Northwest Clean Air Agency NWCAA) will
make available for inspection and copying nonexempt public
records in accordance with the Public Records Act, chapter
42.56 RCW. The Public Records Act defines public records

to include any writing containing information relating to the
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conduct of government or the performance of any govern-
mental or proprietary function prepared, owned, used, or
retained by the agency.

(B) The purpose of this section is to establish the proce-
dures the NWCAA will follow in order to provide full access
to nonexempt public records. These sections provide infor-
mation to persons wishing to request access to public records
of the NWCAA and establish processes for both requesters
and NWCAA staff that are designed to best assist members of
the public in obtaining records.

106.2 AGENCY CONTACT INFORMATION

A) Any person wishing to request access to public
records of the NWCAA, or seeking assistance in making such
a request should contact the Public Records Officer of the
NWCAA:

Public Records Officer

Northwest Clean Air Agency

1600 S Second St

Mount Vernon, WA 98273-5202

Phone: 360-428-1617

Facsimile: 360-428-1620

Email: PublicInformationRequests@nwcleanairwa.gov

Requests may be submitted on the NWCAA website at
www.nwcleanairwa.gov.

(B) Duties of Public Records Officer. The Public
Records Officer will oversee compliance with this section but
another NWCAA staff member may process the request.
Therefore, any reference to the Public Records Officer in this
section may refer to the Public Records Officer or designee.

106.3 AVAILABILITY OF PUBLIC RECORDS.

(A) Public records are available for inspection Monday
through Friday during the hours of 8:30 a.m. to 4:00 p.m.,
excluding legal holidays. Records must be inspected at the
NWCAA office. Arrangements to inspect records should be
made in advance with the Public Records Officer.

(B) The NWCAA finds that maintaining an index is

unduly burdensome and would interfere with agency opera-

tions due to the agency's small size and the high volume and
types of public records generated and received by the agency.
(C) The NWCAA will maintain its records in a reason-
ably organized manner. The NWCAA will take reasonable
actions to protect records from damage and disorganization.
(D) Making a Request for Public Records. Any person

wishing to inspect or to have copies made of public records
should make this request in writing by letter, email sent to

PublicInformationRequests@nwecleanairwa.gov, or through
the NWCAA website at www.nwcleanairwa.gov.

(1) The request should include the following informa-

(a) Name of requester;

(b) Address of requester;

(c) Other contact information, including telephone num-
ber and email address;

(d) Identification of the information or records sought
adequate to locate the records; and

(e) The date and time of day of the request.

(2) The Public Records Officer may accept requests for
public records by telephone or in person. The Public Records
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Officer will confirm receipt of the request and summarize the
request in writing.

(3) If requesters refuse to identify themselves or provide
sufficient contact information, the NWCAA will respond to
the extent feasible and consistent with the law.

106.4 PROCESSING OF PUBLIC RECORDS REQUESTS

(A) The Public Records Officer will provide the fullest

Washington State Register, Issue 18-20

making them available. There is no fee for providing elec-
tronic records if they already exist in an electronic format.
(B) The NWCAA is not calculating actual costs for
copying its records because to do so would be unduly burden-
some for the following reasons: the NWCAA does not have
the resources to conduct a study to determine actual copying
costs for all its records and to conduct such a study would

assistance to requesters and prevent excessive interference

interfere with other essential agency functions. Therefore, in

with other essential functions of the NWCAA.
(B) Within 5 business days of receipt of a request, the

order to timely implement a fee schedule consistent with the
public records act, it is more cost efficient, expeditious and in

Public Records Officer will do one or more of the following:

(1) Make the records available for inspection.

(2) Provide a copy of the record.

(a) If photocopies or scanned copies are requested, the
Public Records Officer will notify the requester with an esti-
mated cost of the copies and make arrangements for payment.

the public interest for the NWCAA to adopt the state legisla-
ture's approved fees and costs for most of the NWCAA

records, as authorized in RCW 42.56.120 and as published in
NWCAA 106.5(C).

(C) The costs for copying and conveying records are as
follows:

(b) If the records are available on the NWCAA website,
the Public Records Officer will provide an internet address to
the specific records requested.

(3) Provide a reasonable estimate of when records or an
installment of records will be available.

(4) Ask the requester to provide clarification for a
request that is unclear. If the requester fails to respond to a
request for clarification and the entire request is unclear, the

Public Records Fee Schedule

15 cents/ Photocopies provided by NWCAA staff using agency
standard page equipment - no fee for first 100 pages per request
10 cents/ Scanned documents provided by NWCAA staff using

agency equipment (if the documents are not already in

electronic format) - no fee for first 100 pages per
request

standard page

NWCAA need not respond to it. The NWCAA will respond
to those portions of a request that are clear.

(5) Deny the request.

(C) If the NWCAA does not respond within 5 business
days of receipt of the request, the requester should contact the
Public Records Officer to determine the reason for the failure
to respond.

(D) The NWCAA will notify the requester when records
are available for inspection and provide space to review doc-
uments. No member of the public may remove a document
from the designated reviewing arca or from the file. The
requester shall indicate which documents he or she wishes
the NWCAA to copy.

(E) The Public Records Officer will evaluate the request
according to the nature and volume of the request. The Public
Records Officer will process requests in the order allowing
the most requests to be processed in the most efficient man-
ner.

(F) When the request is for a large number of records, the
Public Records Officer may provide access for inspection or
send copies in installments.

(G) If, after the NWCAA has informed the requester that
it has provided all available records, the NWCAA becomes
aware of additional responsive documents existing at the time
of the request, the Public Records Officer will promptly
inform the requester of the additional documents and provide
them on an expedited basis.

(H) When the requester either withdraws the request,
fails to clarify an unclear request, fails to pay the deposit,
fails to make final payment for the requested copies, or fails
to inspect or claim the requested records within 30 days after
notification, the Public Records Officer may close the request

Digital storage media or devices

Any container or envelope used to mail copies
Postage or delivery charges

Actual cost

Actual cost

Actual cost

Actual cost Copying or scanning charged by an outside vendor

Expertise to prepare data compilations or provide cus-
tomized electronic access services

Retrieving documents out of storage

Other charges allowed in RCW 42.56.120

Actual cost

Actual cost
Other

(D) Payment may be made with a credit card on-line,
cash, check, or money order made out to the Treasurer of the
NWCAA.

106.6 EXEMPT RECORDS

(A) The Public Records Act provides that some records
are exempt in whole or in part from public inspection and
copying. In addition to the list of exemptions in RCW
42.56.050, RCW 42.56.210 through RCW 42.56.400, and
WAC 44-14-060, common exemptions include:

(1) Confidential business information. The owner or
operator of a source may certify that a record or information
provided to the agency is confidential because it relates to a
process or production unique to the owner or operator or is
likely to affect adversely the competitive position if released.
Emission and ambient air quality data are excluded from any
confidential claim. (RCW 70.94.205)

(2) Attorney-client communications. Communication
between an attorney, who is acting as counsel or advisor, and
NWCAA staff is confidential unless a member of the public
is copied on that communication (RCW 5.60.060 (2)(a))

3) Preliminary drafts, notes, recommendations, and
intra-agency memorandums (RCW 42.56.280)

and refile the records.
106.5 COSTS OF PROVIDING COPIES OF PUBLIC RECORDS
(A) There is no fee for inspecting public records or for

(4) List of individuals (private or natural persons) for
commercial purpose. The NWCAA is prohibited by statute
from disclosing lists of individuals for commercial purposes

the NWCAA's time spent locating public documents and

(RCW 42.56.070(8))
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(5) Investigative records and information pertaining to

ongoing investigations where premature disclosure could
jeopardize effective law enforcement or any person's right to
privacy. (RCW 42.56.240(1))

(6) Identity of persons who file a complaint with the
NWCAA if disclosure would endanger any person's life,
physical safety or property. If at the time a complaint is filed,
the complainant indicates a desire for nondisclosure, such
desire shall govern (RCW 42.56.240(2))

(B) For records or portions of records that are withheld,
the Public Records Officer will document the applicable
exemption and provide a brief written explanation as to why
the record or portion of the record is being withheld.

(C) In the event that the requested public records contain
information that may affect rights of others and may be
exempt from disclosure, the Public Records Officer may,
prior to providing the public records, give notice to such oth-
ers whose rights may be affected by the disclosure.

106.7 REVIEW OF DENIALS OF PUBLIC RECORD

(A) Any person who objects to the initial denial or partial
denial of a records request may petition in writing to the Con-
trol Officer of the NWCAA for a review of that decision. The
petition shall include a copy of the written statement by the
Public Records Officer denying the request.

(B) The Control Officer or designee will either affirm or
reverse the denial within 10 business days following the
NWCAA's receipt of the petition.

(C) Any person may petition the Skagit County Superior
Court for a review of denials of public records requests pur-
suant to RCW 42.56.550 at the conclusion of 10 business
days after the initial denial regardless of any internal appeal
process.

PASSED: August 9, 1978 AMENDED: November 8, 2007,
September 13, 2018

AMENDATORY SECTION

SECTION 200 - DEFINITIONS

The terms used in the Regulation of the NWCAA are
defined in this section as follows:

ACTUAL EMISSIONS - The actual rate of emissions of a
pollutant from an emission unit, as determined in accordance
with ((a)) (A) through ((e)) (C) of this definition.

((®)) (A) In general, the actual emissions as of a particu-
lar date shall equal the average rate, in tons per year, at which
the emissions unit actually emitted the pollutant during a
two-year period which precedes the particular date and which
is representative of normal stationary source operation. The
NWCAA shall allow the use of a different time period upon a
determination by the NWCAA that it is more representative
of normal stationary source operation. Actual emissions shall
be calculated using the emissions unit's actual operating
hours, production rates, and types of materials processed,
stored, or combusted during the selected time period.

((b)) (B) The NWCAA may presume that stationary
source-specific allowable emissions for the unit are equiva-
lent to the actual emissions of the emissions unit.

((e)) (C) For any emissions unit that ((whieh)) has not
begun normal operations on the particular date, actual emis-
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sions shall equal the potential to emit of the emissions unit on
that date.
vistbility-is-definedin-WACH73-400-1H7))

AIR CONTAMINANT or AIR POLLUTANT - Dust, fumes,
mist, smoke, other particulate matter, vapor, gas, odorous
substance, or any combination thereof. ((“AdrpeoHutant"
means-the-same-asair-contaminant"))

AIR POLLUTION - The presence in the outdoor atmosphere
of one or more air contaminants in sufficient quantities and of
such characteristics and duration as is, or is likely to be, inju-
rious to human health, plant, or animal life, or property, or
which unreasonably interfere with enjoyment of life and
property. For the purposes of ((this+)) the NWCAA Regula-
tion, air pollution shall not include air contaminants emitted
in compliance with chapter 17.21 RCW, the Washington Pes-
ticide Application Act, which regulates the application and
control of the use of various pesticides.

AIR QUALITY OBJECTIVE - The concentration and expo-
sure time of one or more air contaminants in the ambient air
below which, according to available knowledge, undesirable
effects will not occur.

((AIR-QUALITY-STANDARD—AnR—established-coneentra-
tionexpeosure-time-and frequeney-of occurrence-of-one-or

. . il b i+ which shall |
exeeeded:))

ALLOWABLE EMISSIONS - The emission rate of a station-
ary source calculated using the maximum rated capacity of
the stationary source (unless the stationary source is subject
to federally enforceable limits which restrict the operating
rate, or hours of operation, or both) and the most stringent of
the following:

((®)) (A) The applicable standards as in 40 CFR Part 60,
61 or 63;

((b)) (B) Any applicable SIP emissions limitation includ-
ing those with a future compliance date; or

((e)) (C) The emissions rate specified as a federally
enforceable permit condition, including those with a future
compliance date.

AMBIENT AIR - The surrounding outside air.

AMBIENT AIR QUALITY STANDARD Or AIR QUALITY STAN-
DARD - An established concentration, exposure time, and fre-
quency of occurrence of one or more air contaminants((£s}))
in the ambient air which shall not be exceeded.

AMBIENT AIR MONITORING STATION - A station so desig-
nated by the Control Officer for the purpose of measuring air
contaminant concentrations in the ambient air. (( i

ATTAINMENT AREA - A geographic area designated by
EPA at 40 CFR Part 81 as having attained the National Ambi-
ent Air Quality Standard (NAAQS) for a given criteria pol-
lutant.

BEGIN ACTUAL CONSTRUCTION - In general, initiation of
physical on-site construction activities on an emissions unit
which are of a permanent nature. Such activities include, but
are not limited to, installation of building supports and foun-
dations, laying underground pipe work, and construction of
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permanent storage structures. With respect to a change in
method of operation, this term refers to those on-site activi-
ties other than preparatory activities which mark the initiation
of the change.

BEST AVAILABLE CONTROL TECHNOLOGY (BACT) - An
emission limitation based on the maximum degree of reduc-
tion for each air pollutant subject to regulation under chapter
70.94 RCW emitted from or which results from any new or
modified stationary source, which the NWCAA, on a case-
by-case basis, taking into account energy, environmental, and
economic impacts, and other costs, determines is achievable
for such stationary source or modification through applica-
tion of production processes and available methods, systems,
and techniques, including fuel cleaning, clean fuels, or treat-
ment or innovative fuel combustion techniques for control of
each such pollutant. In no event shall application of the
((*))Best Available Control Technology((*)) result in emis-
sions of any pollutants which will exceed the emissions
allowed by any applicable standard under 40 CFR Parts 60,
61, and 63. Emissions from any stationary source utilizing
clean fuels, or any other means, to comply with this para-
graph shall not be allowed to increase above levels that would
have been required under the definition of BACT in the Fed-
eral Clean Air Act as it existed prior to enactment of the
Clean Air Act Amendments of 1990.

BOARD - Board of Directors of the NWCAA.

BOTTOM LOADING - The filling of a tank through a line
entering the bottom of the tank.

BUBBLE - A set of emission limits which allows an
increase in emissions from a given emissions unit in
exchange for a decrease in emissions from another emissions
unit, pursuant to RCW 70.94.155 and WAC 173-400-120.

BULK GASOLINE PLANT - A gasoline storage and transfer

facility that receives more than 90 percent of its annual gaso-
line throughput by transport tank and reloads gasoline into
transport tanks.

BUSINESS ESTABLISHMENT - A facility and/or place
where commercial and/or professional dealings are con-
ducted.

CATALYTIC CRACKING UNIT - A petroleum refinery
cracking unit of the fluid or compact moving bed type con-
sisting of a reactor, regenerator, and fractionating tower and,
where employed, a carbon monoxide boiler.

((eLASSHAREA—Any-area-designated-under-seetion 162
or+64-of the Federal-CleanAir AetasaClasstarea—Thefol-
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CLOSED REFINERY SYSTEM - A disposal system that will

process or dispose of those VOC collected from another sys-
tem.

COMMERCIAL COMPOSTING FACILITY - A facility that is
operated for the purpose of selling or off-site distribution of
compost produced via the controlled biological degradation
of organic material.

((cOMPLANANT—AnRypersen-who-files-a-complaint))

COMPLIANCE ORDER - An order issued by the NWCAA
pursuant to the authority of RCW 70.94.332 and 70.94.141
(3) that addresses or resolves a compliance issue regarding
any requirement of chapter 70.94 RCW or the rules adopted
thereunder. Compliance orders may include, but are not lim-
ited to, time schedules and/or necessary actions for prevent-
ing, abating, or controlling emissions.

CONCEALMENT - Any action taken to reduce the
observed or measured concentrations of a pollutant in a gas-
eous effluent while, in fact, not reducing the total amount of
pollutant discharged.

CONTROL FACILITY - Includes any treatment works, con-
trol devices and disposal systems, machinery equipment,
structures, property or any part of accessories thereof,
installed or acquired for the primary purpose of reducing,
controlling, or disposing of industrial waste which, if
released to the outdoor atmosphere, could cause air pollution.

CONTROL OFFICER - Air Pollution Control Officer of the
NWCAA, also known as Director.

CRITERIA POLLUTANT - A pollutant for which there is
established a National Ambient Air Quality Standard at 40
CFR Part 50. The criteria pollutants are carbon monoxide
(CO), particulate matter, ozone (O3), sulfur dioxide (SO,),

lead (Pb), and nitrogen dioxide (NO,).

CUTBACK ASPHALT - An asphalt that has been blended
with more than 7 percent petroleum distillates by weight.

DAYLIGHT HOURS - The hours between official sunrise
and official sunset.

DISPOSAL SYSTEM - A process or device that reduces the
mass quantity of the uncontrolled VOC emissions by at least
90 percent.

ECOLOGY - Washington State Department of Ecology
(WDOE).

EMISSION - A release of air contaminants into the ambi-
ent air.

EMISSION REDUCTION CREDIT (ERC) - A credit granted
pursuant to WAC 173-400-131. This is a voluntary reduction
in emissions.

EMISSION POINT - The location (place in horizontal plane
and vertical elevation) from which an emission enters the
atmosphere.
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EMISSION STANDARD, ((and)) EMISSION LIMITATION, or
EMISSION LIMIT - A requirement established under the Fed-
eral Clean Air Act or chapter 70.94 RCW which limits the
quantity, rate, or concentration of emissions of air contami-
nants on a continuous basis, including any requirement relat-
ing to the operation or maintenance of a stationary source to
assure continuous emission reduction and any design, equip-
ment work practice, or operational standard adopted under
the Federal Clean Air Act or chapter 70.94 RCW.

EMISSIONS UNIT - Any part of a stationary source or
source which emits or would have the potential to emit any
pollutant subject to regulation under the Federal Clean Air
Act, ((€)) chapter 70.94 RCW, ((€)) chapter 70.98 RCW, or
the Regulation of the NWCAA.

EQUIPMENT - Any stationary or portable device or any
part thereof capable of causing the emission of any contami-
nant into the atmosphere or ambient air.

EXCESS EMISSIONS - Emissions of an air pollutant in
excess of any applicable emission standard.

((BXISTING-STATIONARY FACILITY—Is—definedin-WAEC
+73-400-151+))

FEDERAL CLEAN AIR ACT (FCAA) - The Federal Clean Air
Act, also known as Public Law 88-206, 77 Stat. 392, Decem-
ber 17, 1963, 42 U.S.C. 7401 et seq., as last amended by the
Clean Air Act Amendments of 1990, P.L. 101-549, Novem-
ber 15, 1990.

((EEDERAL CLASS TAREA—Anyfederal-and-thatis-elassi-

the Intertor—Burean-of Land-Management.))

FEDERALLY ENFORCEABLE - All limitations and condi-
tions which are enforceable by EPA, including those require-
ments developed under 40 CFR Parts 60, 61 and 63, require-
ments within the Washington SIP, requirements within any
permit established under 40 CFR 52.21 or order of approval
under a SIP-approved new source review regulation, or any
voluntary limits on emissions pursuant to WAC 173-400-
091.

((RIRE-CHIEE—A-state;-eounty;—or-eity-fire-marshaleity

tefchi . : L
E]E re ;;E o EFF.E.E; E 51 ;;; ]E. ¥ ; ;
Department-of Natural Reseurees:))
FUEL BURNING EQUIPMENT - ((Equipment-that-produees

het-atrheot-water,stean-or-other-heatedfhaids by-external
combustion-offuek)) Any device used for the external com-
bustion of fuel for the primary purpose of producing useful
heat or power.
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FUGITIVE DUST - A particulate emission made airborne
by forces of wind, man's activity, or both. Unpaved roads,
construction sites, and tilled land are examples of areas that
generate ((eriginate)) fugitive dust. Fugitive dust is a type of
fugitive emission.

FUGITIVE EMISSIONS - Emissions which could not rea-
sonably pass through a stack, chimney, vent, or other func-
tionally equivalent opening.

GASOLINE - A petroleum distillate that is liquid at stan-
dard conditions, has a true vapor pressure greater than 4 psia

at 20 degrees C, and is used as a fuel for internal combustion
engines.

GASOLINE DISPENSING FACILITY (GDF) - Any stationary
facility that dispenses gasoline into the fuel tank of a motor
vehicle, motor vehicle engine, nonroad vehicle, or nonroad
engine, including a nonroad vehicle or nonroad engine used
solely for competition. These facilities include, but are not
limited to, facilities that dispense gasoline into on- and off-
road, street, or highway motor vehicles, lawn equipment,
boats, test engines, landscaping equipment, generators,
pumps, and other gasoline-fueled engines and equipment.

GASOLINE LOADING TERMINAL - A gasoline transfer
facility that receives more than 10 percent of its annual gaso-
line throughput solely or in combination by pipeline, ship, or
barge, and loads gasoline into transport tanks.

GREENHOUSE GASES (GHGs) - Includes carbon dioxide,
methane, nitrous oxide, hydrofluorocarbons, perfluorocar-
bons, and sulfur hexafluoride.

HAZARDOUS AIR POLLUTANT (HAP) - Any air pollutant
listed in or pursuant to Section 112(b) of the Federal Clean
Air Act, 42 U.S.C. §7412.

HEAT INPUT CAPACITY - ((Is-the)) The maximum actual
or design heat capacity, whichever is greater, stated in British
thermal units per hour (BTU/hr), generated by the stationary
source and ((shal-be)) expressed using the higher heating
value of the fuel unless otherwise specified.

((HOGFUEL BOHER—A-boiler-that-utilizes-wood;-eom-

INCINERATOR - A furnace used primarily for the thermal
destruction of waste.

INSTALLATION - The placement, assemblage, or con-
struction of equipment or control equipment at the premises
where the equipment or control equipment will be used, and
includes all preparatory work at such premises.
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lutant-in-exeess-of the-amount-allowableunder-applicable
New-Seurce Performanee-Standards:))

MAJOR MODIFICATION - ((a)) (A) ((*))Major modifica-
tion((*)) as it applies to stationary sources subject to require-
ments for new stationary sources in nonattainment areas, is
defined in WAC 173-400-112. ((b)) (B) ((**))Major modifica-
tion((*)) as it applies to stationary sources subject to require-
ments for new stationary sources in attainment or unclassi-
fied areas is defined in WAC 173-400-113.

MAJOR STATIONARY SOURCE - ((a)) (A) ((*))Major sta-
tionary source((*)) as it applies to stationary sources subject
to requirements for new stationary sources in nonattainment
areas is defined in WAC 173-400-112. ((B)) (B) ((*))Major
stationary source((*)) as it applies to stationary sources sub-
ject to requirements for new stationary sources in attainment
or unclassified areas is defined in WAC 173-400-113.

((MANDATORY-CLASSTFEDERAL-AREA—any-area-defined
i Sect; 2 the Federal-Cl ) The followi

o1 ie National Park-and
hyPasayten-Wilderness))

MASKING - The mixing of a chemically nonreactive con-
trol agent with a malodorous gaseous effluent to change the
perceived odor.

MATERIAL((S)) HANDLING - The handling, transporting,
loading, unloading, storage, and transfer of materials with no
significant chemical or physical alteration.

((MERCURY—The-element-mereury;-exeluding-any-asse-
aeroselsand-compeounds:

eralmined Geatlv ford
eury-content:))

MODIFICATION - Any physical change in, or change in
the method of operation of, a stationary source that increases
the amount of any air contaminant emitted by such stationary
source or that results in the emissions of any air contaminant
not previously emitted. The term modification shall be con-
strued consistent with the definitions of modification in Sec-
tion 7411, Title 42, United States Code, and with rules imple-
menting that section.

MULTIPLE CHAMBER INCINERATOR - Any incinerator
consisting of two or more combustion chambers in series,
employing adequate design parameters necessary for maxi-
mum combustion of the material to be burned.

NATIONAL AMBIENT AIR QUALITY STANDARDS (NAAQS) -
An ambient air quality standard set by EPA at 40 CFR Part 50
and includes standards for carbon monoxide (CO), particu-
late matter, ozone (O3), sulfur dioxide (SO,), lead (Pb), and

nitrogen dioxide (NO,).
NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR

POLLUTANTS (NESHAP((S))) - The federal rules in 40 CFR Part
61.
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NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE CATEGORIES - The federal rules in
40 CFR Part 63.

NATIONAL POLLUTION DISCHARGE ELIMINATION SYSTEM
(NPDES) - ((Shall-be-referred-te-as NPDES:)) The permit pro-
gram that addresses water pollution by regulating facilities
that discharge to waters of the United States.

((NATURAL-CONDITIONS—Naturally-oeeurring phenom-
. . . 3.55555?55555
it-applies te Stattonary sourees s E’j.i ; i q E f. 15;1 E - EI ;zgi

02 E’.* CUemISSIOnS ihereaseast szhss' o stattonary
Soure EIS St .Egii E] OFe ? HE ;m;ﬁ Si f.ﬂ;;; ; ° t;; ES;H; ; ; f)n)msn

NEW SOURCE - means one or more of the following:

((&)) (A) The construction or modification of a stationary
source that increases the amount of any air contaminant emit-
ted by such stationary source or that results in the emission of
any air contaminant not previously emitted((5))

((b)) (B) The restart of a stationary source after perma-
nent shutdown

((e)) (C) Any other project that constitutes a new station-
ary source under the Federal Clean Air Act((z))

NEW SOURCE PERFORMANCE STANDARDS (NSPS) - The
federal rules in 40 CFR Part 60.

NONATTAINMENT AREA - A geographic area designated
by EPA at 40 CFR Part 81 as exceeding a National Ambient
Air Quality Standard (NAAQS) for a given criteria pollutant.
An area is nonattainment only for the pollutants for which the
area has been designated nonattainment.

NONROAD ENGINE - ((&)) (A) Except as discussed in ((b))
(B) of this definition, a nonroad engine is any internal com-
bustion engine:

() (1) In or on a piece of equipment that is self-pro-
pelled or serves a dual purpose by both propelling itself and
performing another function (such as garden tractors, off-
highway mobile cranes and bulldozers); or

((®)) (2) In or on a piece of equipment that is intended to
be propelled while performing its function (such as lawn-
mowers and string trimmers); or

(®)) () That, by itself or in or on a piece of equipment,
is portable or transportable, meaning designed to be and
capable of being carried or moved from one location to
another. Indicia of transportability include, but are not lim-
ited to, wheels, skids, carrying handles, dolly, trailer, or plat-
form.

((b)) (B) An internal combustion engine is not a nonroad
engine if:

((1)) (1) The engine is used to propel a motor vehicle or
a vehicle used solely for competition, or is subject to stan-
dards promulgated under section 202 of the Federal Clean
Air Act; or
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((®)) (2) The engine is regulated by a New Source Perfor-
mance Standard (NSPS) promulgated under section 111 of
the Federal Clean Air Act; or

((3)) 3) The engine otherwise included in (((&))A) (3) of
this definition remains or will remain at a location for more
than ((twelve)) 12 consecutive months or a shorter period of
time for an engine located at a seasonal source. A location is
any single site at a building, structure, facility, or installation.
Any engine (or engines) that replaces an engine at a location
and that is intended to perform the same or similar function as
the engine replaced will be included in calculating the con-
secutive time period. An engine located at a seasonal source
is an engine that remains at a seasonal source during the full
annual operating period of the seasonal source. ((As)) A sea-
sonal source is a stationary source that remains in a single
location on a permanent basis (i.e., at least two years) and that
operates at that single location approximately three months
(or more) each year. This paragraph does not apply to an
engine after the engine is removed from the location.

NOTICE OF CONSTRUCTION APPLICATION - A written
application to ((permit)) allow construction of a new source,
modification of an existing stationary source or replacement
or substantial alteration of control technology at an existing
stationary source.

ODOR - That property ((e£)) of a substance ((whieh)) that
enables ((aHews)) its detection((s)) by the sense of smell
and/or taste.

ODOR SOURCE - Any source that incurs two verified odor
nuisance complaints within a ((twelve)) 12 month time
period. Odor nuisance complaints are verified by a NWCAA
representative according to the criteria ((efthe)) in NWCAA

((Regulatien)) Sections 530((-3+)) and 535((=3)).

OPACITY - The degree to which an object seen through a
plume is obscured, stated as a percentage.

ORDER - Any order issued by the NWCAA pursuant to
chapter 70.94 RCW, including, but not limited to RCW
70.94.332, 70.94.152, 70.94.153, and 70.94.141(3), and
includes, where used in the generic sense, the terms order,
compliance order, order of approval, and regulatory order.

ORDER OF APPROVAL((-APPROVAL-ORDER)) or ORDER OF
APPROVAL TO CONSTRUCT (OAC) - A regulatory order issued
by the NWCAA to approve the notice of construction appli-
cation for a proposed new source or modification or the
replacement or substantial alteration of control technology at
an existing stationary source.

OWNER, OPERATOR, OR AGENT - Includes the person who
leases, supervises, or operates the equipment or control facil-
ity.

OZONE DEPLETING SUBSTANCE - Substance listed in
Appendices A and B to Subpart A of 40 CFR Part 82.

PARTICLE - A small discrete mass of solid or liquid mat-
ter.

PARTICULATE MATTER or PARTICULATES - Any airborne
finely divided solid or liquid material with an aerodynamic
diameter smaller than 100 micrometers.

PARTS PER MILLION (PPM) - parts of a contaminant per
million parts of gas, by volume, exclusive of water or partic-
ulates.
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((PATHOLOGICAL-WASTE—Human—and-animal-remains

o ’ . . :
Consistng of E”EEOSSES .Eigmj EO“E .thf OTEATE W S.ES.)E)EH

PERMANENT SHUTDOWN - Permanently stopping or ter-
minating all processes at a "stationary source" or "emissions
unit." Except as provided in subsections ((&)) (A) and ((b))
(B), whether a shutdown is permanent depends on the inten-
tion of the owner or operator at the time of the shutdown as
determined from all facts and circumstances, including the
cause of the shutdown.

((®)) (A) A shutdown is permanent if the owner or oper-
ator files a report of shutdown, as provided in NWCAA
((Regulation)) Section((s)) 325. Failure to file such a report
does not mean that a shutdown was not permanent.

(()) (B) Any shutdown lasting ((twe—2})) 2 or more
years is considered to be permanent.

 (PERMIFFING-AGENCY—Ecology-or-the-local-air-poth-
tioncontrol-aunthority-with-jurisdietion-ever-the-setree:))

PERSON - An individual, firm, public or private corpora-
tion, association, partnership, political subdivision, munici-
pality, or government agency.

PETROLEUM LIQUIDS - Petroleum, condensate, and any
finished or intermediate products manufactured in a petro-
leum refinery but does not mean Numbers 2 through ((Num-
ber)) 6 fuel oils as specified in ((A=S-FM:)) ASTM D396-
((69))78, 89, 90, 92, 96, or 98, gas turbine fuel oils Numbers
2-GT through 4-GT as specified in ((A=S-FM-)) ASTM
D2880-((7H+))78 or 96, or diesel fuel oils Numbers 2-D and 4-
D as specified in ((A=S-FM:)) ASTM D975-((68))78, 96, or
98a.

PETROLEUM REFINERY - A facility engaged in producing
gasoline, kerosene, distillate fuel oils, residual fuel oils, lubri-
cants, asphalt, or other products by distilling crude oils or

redistilling, cracking, extracting. or reforming unfinished
petroleum derivatives.

PM, 5 - Particulate matter with an aerodynamic diameter
less than or equal to a nominal 2.5 micrometers as measured
by a reference method based on 40 CFR Part 50 Appendix L
and designated in accordance with 40 CFR Part 53 or by an
equivalent method designated in accordance with 40 CFR
Part 53.

PM, 5 EMISSIONS - Finely divided solid or liquid material,
including condensable particulate matter, with an aerody-
namic diameter less than or equal to a nominal 2.5 microme-
ters emitted to the ambient air as measured by an applicable
reference method, or an equivalent or alternate method, spec-
ified in 40 CFR Part 51 or by a test method specified in the
SIP. PM, 5s_emissions are also known as primary PM, 5.
direct PM, s, total PM, 5, or combined filterable PM, 5 and
condensable PM. These solid particles are emitted directly
from an air emissions source or activity, or are the gaseous
emissions or liquid droplets from an air emissions source or
activity that condense to form PM at ambient temperatures.

PM,, - Particulate matter with an aerodynamic diameter
less than or equal to a nominal 10 micrometers as measured
by a reference method based on 40 CFR Part 50 Appendix J
and designated in accordance with 40 CFR Part 53 or by an
equivalent method designated in accordance with 40 CFR
Part 53.
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PM,, EMISSIONS - Finely divided solid or liquid material,
including condensible particulate matter, with an aerody-
namic diameter less than or equal to a nominal 10 microme-
ters emitted to the ambient air as measured by an applicable
reference method, or an equivalent or alternate method, spec-
ified in Appendix M of 40 CFR Part 51 or by a test method
specified in the SIP.

PORTLAND CEMENT PLANT - Any facility manufacturing
((®)) portland cement by either the wet or dry process.

POTENTIAL TO EMIT (PTE) - The maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the stationary source to emit a pollutant,
including air pollution control equipment and restrictions on
hours of operation or on the type or amount of material com-
busted, stored, or processed, shall be treated as part of its
design only if the limitation or the effect it would have on
emissions is federally enforceable. Secondary emissions do
not count in determining the potential to emit of a stationary
source.

PREVENTION OF SIGNIFICANT DETERIORATION (PSD) - The
program in WAC 173-400-((726))700 through 750.

PROCESS - A physical and/or chemical modification or
treatment of a material from its previous state or condition.

((REASONABLY ATFRIBUTABLE—Attributableby—visual

] : | b ] i .
ate:))

PROCESS UNIT - All the equipment essential to a particu-
lar production process.

PROPER ATTACHMENT FITTINGS - Connecting hardware
for the attachment of fuel transfer or vapor lines that meets or
exceeds industrial standards or specifications and the stan-
dards of other agencies or institutions responsible for health
and safety.

REASONABLY AVAILABLE CONTROL TECHNOLOGY (RACT)
- The lowest emission limit that a particular stationary source
or source category is capable of meeting by the application of
control technology that is reasonably available considering
technological and economic feasibility. RACT is determined
on a case-by-case basis for an individual stationary source or
source category taking into account the impact of the station-
ary source upon air quality, the availability of additional con-
trols, the emission reduction to be achieved by additional
controls, the impact of additional controls on air quality, and
the capital and operating costs of the additional controls.
RACT requirements for any stationary source or source cate-
gory shall be adopted only after notice and opportunity for
comment are afforded.

REFUSE - Putrescible and non-putrescible solid waste
including garbage, rubbish, ashes, dead animals, abandoned
automobiles, solid market wastes, street cleanings, and indus-
trial wastes including waste disposal in industrial salvage.

REFUSE BURNING EQUIPMENT - Equipment designed to
burn waste (refuse) material, scrap or combustion remains.

REGISTRATION - ((¥)) The process of identifying, delin-
eating, and itemizing all air contaminant sources within the
jurisdiction of the NWCAA including the making of periodic
reports, as required, by the persons operating or responsible
for such sources and may contain information concerning
location, size, height of contaminant outlets, processes
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employed, nature of the contaminant emissions and such
other information as is relevant to air pollution and available
or reasonably capable of being assembled.

REGULATORY ORDER - An ((e)) Order issued by the
NWCAA to an air contaminant source or sources pursuant to
chapter 70.94 RCW including, but not limited to, RCW
70.94.141(3). A ((¥)) Regulatory ((e)) Order includes an ((e))
Order ((which-applies-to)) that ((seuree-or-seurees)) requires
compliance with any applicable provision of chapter 70.94
RCW ((erthe)), rules adopted thereunder, or the NWCAA

Regulation.

SMOKE - Gas borne particulate matter in a sufficient
amount to be observable.

SOLID WASTE - All putrescible and nonputrescible solid
and semisolid wastes, including but not limited to garbage,
rubbish, ashes, industrial wastes, swill, demolition and con-
struction wastes, abandoned vehicles or parts thereof, and
discarded commodities. This includes all liquid, solid, and
semisolid materials, which are not primary products of pub-
lic, private, industrial, commercial, mining, and agricultural
operations. Solid waste includes but is not limited to septage
from septic tanks, dangerous waste, and problem wastes.
Solid waste does not include wood waste or sludge from
((vwaste-water)) wastewater treatment plants.

SOURCE - All of the emissions unit(s) including quantifi-
able fugitive emissions, that are located on one or more con-
tiguous or adjacent properties, and are under the control of
the same person or persons under common control, whose
activities are ancillary to the production of a single product or
functionally related groups of products. Activities shall be
considered ancillary to the production of a single product or
functionally related group of products if they belong to the
same major group (i.e., which have the same two digit code)
as described in the Standard Industrial Classification Manual,
1972, as amended by the 1977 Supplement.

SOURCE CATEGORY - All sources of the same type or
classification.

STACK - Any point in a stationary source designed to
emit solids, liquids, or gases into the air, including a pipe or
duct.

((STAECKHEIGHT—The height-of an-emissionpoint-mea-
sured—fromtheground-level-elevationat-the base-of the
staek:))

STAGE I VAPOR RECOVERY - Vapor recovery system that
captures gasoline vapors during gasoline transfer operations
at gasoline dispensing facilities, except during motor vehicle
refueling.

STAGE Il VAPOR RECOVERY - Vapor recovery system that
captures gasoline vapors during motor vehicle refueling oper-
ations from stationary tanks at gasoline dispensing facilities.

STANDARD CONDITIONS - A temperature of 20 degrees C
(68 degrees F) and a pressure of 760 mm (29.92 inches) of
mercury.

STANDARD CUBIC FOOT OF GAS - That amount of gas
which would occupy a cube having dimensions of one foot on
each side, if the gas were free of water vapor at a pressure of
14.7 psia and a temperature of 68 degrees F.

STATE ACT - Washington Clean Air Act (((REW)) chap-
ter 70.94 RCW) and chapter 43.21B RCW.
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STATE IMPLEMENTATION PLAN (SIP) ((6r—WASHINGTON
stp)) - Washington and NWCAA SIP in 40 CFR Part 52, sub-
part WW. The SIP contains state, local, and federal regula-
tions and orders, the state plan, and compliance schedules
approved and promulgated by EPA((;)) for the purpose of
implementing, maintaining, and enforcing National Ambient
Air Quality Standards.

STATIONARY SOURCE - Any building, structure, facility,
or installation which emits or may emit any air contaminant.
This term does not include emissions resulting directly from
an internal combustion engine for transportation purposes or
from a nonroad engine or nonroad vehicle as defined in Sec-
tion 216(11) of the Federal Clean Air Act.

SUBMERGED FILL LINE - Any discharge pipe or nozzle
that meets either of the following conditions:

(A) Where the tank is filled from the top. the end of the
discharge pipe or nozzle must be totally submerged when the
liquid level is 6 inches from the bottom of the tank, or

(B) Where the tank is filled from the side, the discharge
pipe or nozzle must be totally submerged when the liquid
level is 18 inches from the bottom of the tank.

SUBMERGED LOADING - The filling of a tank with a sub-
merged fill line.

SUITABLE CLOSURE or SUITABLE COVER - A door, hatch,
cover, lid, pipe cap, pipe blind, valve, or similar device that

prevents the accidental spilling or emitting of VOC. Pressure
relief valves, aspirator vents, or other devices specifically

required for safety and fire protection are not included.

SULFURIC ACID PLANT - Any facility producing sulfuric
acid by the contact process by burning elemental sulfur,
alkylation acid, hydrogen sulfide, or acid sludge.

SYNTHETIC MINOR - Any stationary source whose poten-
tial to emit has been limited below applicable thresholds by
means of a federally enforceable order, rule, or permit condi-
tion.

TEMPORARY SOURCE - An emissions unit that remains or
will remain at one location for less than 12 consecutive
months. A location is any single site at a building, structure,
facility, or installation. A nonroad engine is not considered a
temporary source.

THROUGHPUT - means the amount of material passing
through a facility.

TON - Short ton or 2,000 pounds (a long ton is considered
2,240 pounds).

TOTAL SUSPENDED PARTICULATE - Particulate matter as
measured by the method described in 40 CFR Part 50 Appen-
dix B.

TOXIC AIR POLLUTANT (TAP) or TOXIC AIR CONTAMINANT
- Any toxic air pollutant listed in WAC 173-460-150. The
term toxic air pollutant may include particulate matter and
volatile organic compounds if an individual substance or a
group of substances within either of these classes is listed in
WAC 173-460-150. The term toxic air pollutant does not
include particulate matter and volatile organic compounds as
generic classes of compounds.

TRANSPORT TANK - A container with a capacity greater

than 264 gallons used for transporting gasoline, including,
but not limited to, tank truck, tank trailer, railroad car, and
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metallic or nonmetallic tank or cell conveyed on a flatbed
truck, trailer, or railroad car.

TRUE VAPOR PRESSURE - The equilibrium partial pressure
exerted by a hydrocarbon at storage conditions.

TURNAROUND or PROCESS UNIT TURNAROUNDS - The
shutting down and starting up of process units for periodic
major maintenance and repair of equipment, or other planned
purpose.

UNCLASSIFIABLE AREA - An area that cannot be desig-
nated attainment or nonattainment on the basis of available
information as meeting or not meeting the National Ambient
Air Quality Standard for the criteria pollutant and that is
listed by EPA at 40 CFR Part 81.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
((Shall-be-referred)) Referred to as EPA.

VAPOR BALANCE SYSTEM - A combination of pipes or
hoses that create a closed system between the vapor spaces of
an unloading tank and receiving tank such that the vapors dis-
placed from the receiving tank are transferred to the tank
being unloaded.

VAPOR RECOVERY SYSTEM - A process and equipment
that prevents emission to the atmosphere of volatile organic
compounds released by the operation of any transfer, storage,
Or process equipment.

VOLATILE ORGANIC COMPOUND (VOC) - Any carbon com-

pound that participates in atmospheric photochemical reac-

173-400-030(95). ((Any-carbon

sl lyss s I

diellore—11223—pentathuvorepropane (HCFC-225eb):
+HH152.3:4:4:5:55-deeaflvoropentane (HEC 431 0mee):
diflworemethane (HEC 32 —ethyflueride (HEC+61):
+11;3;3;3-hexafluerepropane (HEC-236fa): 151,223 -pen-
tafluoreprepane(HEC-245ea); 512,33 -pentafluoropropane
HEC245¢ea):151:2,3-pentaflueropropane (HEC-—245¢eb):
1133 -pentafluerepropane (HEC245fa)y 1112533
hexaflueropropane(HEC-236ea)1;1:13;3-pentafluorebu-
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ethoxy—1+12,2:3:3:4:44-nonafluerebutane (C4F9O0C2HS);
2-(ethoxydiflvoromethyb—1112:3:33-heptatlueropro-
pane((CE32CECR20C2HS )y methylaeetate; 15112233
heptafluereo-3-methoxy-propane-(n-C3E7OCH3or HEE-
7000y 3-ethoxy—1112:3:4:4:5;5;6;6;6-dedecafluereo-2-(tri-
fluoromethyb-hexane (HEE-7500)1:11:2;3;3;3-heptafluore-
propane{(HEC 227 eaymethyl-formate (HCOOCH3):
HH12.2.3:4.5:55-deeatlvere-3-methoxy-4-triftuoreomethyl-
HEE, 0, HHFE134 HCEE, 06, 06, H(HFE-
23 6eal2yHEF, 0CE,CE, 0CE, H(HFEE-338peel3):
HCEE,0CE,0CE,CE,0CE, H-(H-Galden1040x-or-aldenZT
130-(er150-er 180+ transt-ehlore-3;3;3-triflaereprep—1-

WASHINGTON ADMINISTRATIVE CODE (WAC) - Regula-
tions of executive branch agencies in the state of Washington,
such as the Department of Ecology.

WAXY, HEAVY POUR CRUDE OIL - A crude oil with a pour

point of 10 degrees C or higher (determined by the ASTM
Standard D97-66, "Test for Pour Point of Petroleum Oils").

WOOD WASTE BURNER - A sheet metal or other type of
enclosure to form a truncated cone or a single chamber cylin-
drically shaped incinerator line or constructed of suitable
refractory material that ((which-employs-contrelledfuelfeed;
tangential-overfire-and-underfire-air-supply-system;-and)) is
designed and used for the disposal of wood and bark wastes
by incineration.
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PASSED: January 8, 1969 AMENDED: October 31, 1969,
September 3, 1971, June 14, 1972, July 11, 1973, February
14, 1973, January 9, 1974, October 13, 1982, November 14,
1984, October 13, 1994, February 8, 1996, May 9, 1996,
March 13, 1997, November 12, 1998, June 14, 2001, July 10,
2003, July 14, 2005, November 8, 2007, November 17, 2011,
March 14, 2013, August 13, 2015, August 11, 2016, Septem-
ber 13,2018

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Northwest Clean Air Agency and appear in
the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION
SECTION 508 - SPRAY COATING OPERATIONS

508.1 PURPOSE

This section of the NWCAA Regulation establishes a
program of work practice standards and controls for spray
coating operations in order to reduce particulate emissions
from coating overspray, lessen public exposure to toxic air
pollutants, decrease emissions of precursors to the formation
of tropospheric ozone, and encourage pollution prevention.

508.2 APPLICABILITY

(A) This section applies to spray coating operations at a
source and at portable spray coating operations except as pro-
vided in NWCAA 508.2(B).

(B) This section does not apply to spray application of:

(1) Architectural or maintenance coatings to stationary
structures (e.g., bridges, water towers, buildings, stationary
machinery, mobile homes, pavement/curbs, or similar struc-
tures).

(2) Maintenance coatings to farm equipment and mining
equipment for which it is not practical or feasible to move to
a dedicated spray coating facility.

(3) Asphaltic or plastic liners including undercoating,
sound deadening coating, and spray-on truck bed liners.

(4) Fiberglass resin and gel coat.

508.3 DEFINITIONS

Unless a different meaning is clearly required by con-
text, words and phrases used in this section shall have the fol-
lowing meaning:

AIRLESS or AIR-ASSISTED AIRLESS SPRAY EQUIPMENT -
Any paint spray technology that relies solely on the fluid
pressure of the paint to create an atomized paint spray pattern
and does not apply any atomizing compressed air to the paint
before it leaves the paint nozzle. Air-assisted airless spray
uses compressed air to shape and distribute the fan of atom-
ized paint, but still uses fluid pressure to create the atomized
paint.

COATING - A material or formulation of materials that is
applied to or impregnated into a surface in order to beautify,
protect, enhance the function, or otherwise cover the surface.

CONTAINER - An individual receptacle that holds a coat-
ing or coating component for storage or distribution.

ELECTROSTATIC APPLICATION - Application of coatings
where an electrostatic potential is created between the part to
be coated and the paint particles.

ENCLOSED SPRAY AREA - An enclosed area used for spray
coating including, but not limited to, spray booth, preparation
station, or portable enclosure.
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HIGH VOLUME, LOW PRESSURE (HVLP) SPRAY EQUIPMENT
- Equipment used to apply coatings by means of a spray gun
that is designed and operated between 0.1 and 10.0 pounds
per square inch gauge air pressure measured at the nozzle.

MOBILE EQUIPMENT - Any device that may be drawn
and/or driven on a roadway including, but not limited to,
heavy-duty trucks, truck trailers, fleet delivery trucks, buses,
mobile cranes, bulldozers, street cleaners, agriculture equip-
ment, motor homes, and other recreational vehicles (includ-
ing camping trailers and fifth wheels).

OTHER SPRAY COATING - Spray coating of items other
than complete motor vehicles and complete mobile equip-
ment.

SPRAY COATING OPERATION - Application of coatings
using a hand-held device that creates an atomized mist of
coating and deposits the coating on a substrate. For the pur-
poses of this section, a spray coating operation does not
include the following materials or activities:

(A) Use of air-brush spray equipment with a maximum
cup capacity of 3 fluid ounces.

(B) Use of aerosol spray cans.

(C) Surface coating application using powder coating or
non-atomizing application technology, including, but not
limited to, paint brushes, rollers, hand wiping, flow coating,
dip coating, electrodeposition coating, web coating, coil coat-
ing, touch-up markers, or marking pens.

(D) Thermal spray operations (also known as metalliz-
ing, flame spray, plasma arc spray, and electric arc spray,
among other names) in which solid metallic or non-metallic
material is heated to a molten or semi-molten state and pro-
pelled to the work piece or substrate by compressed air or
other gas, where a bond is produced upon impact.

508.4 GENERAL REQUIREMENTS FOR SPRAY COATING
OPERATIONS

(A) Except as in NWCAA 508.4(B), it shall be unlawful
for any person subject to this section to cause or allow spray
coating unless all of the following requirements are met as
applicable:

(1) Enclosures. Except as in NWCAA 508.4 (A)(1)(d) &
(f), spray coating shall take place inside an enclosed spray
area that is capable of capturing all visible paint overspray.

(a) Refinishing Complete Motor Vehicles and Complete
Mobile Equipment. An enclosed spray area for refinishing
complete motor vehicles and complete mobile equipment
shall be one of the following:

(1) A negative pressure enclosure equipped with a full
roof and four complete walls or complete side curtains and
ventilated at a negative pressure so that air is drawn into any
openings in the enclosed spray area, or

(i1) A positive pressure enclosure equipped with seals on
all doors and other openings and an automatic pressure bal-
ancing system. The pressure balancing system shall be oper-
ated at a pressure not more than 0.05 inches water gauge pos-
itive pressure as measured by a functioning gauge that dis-
plays the pressure to the nearest 0.01 inches water column.

(b) Other Spray Coating. Except as in NWCAA 508.4
(A)(1)(c) through (f), an enclosed spray area for other spray
coating shall be equipped with a full roof, at least three com-
plete walls or complete side curtains, and shall be ventilated
at a negative pressure so that air is drawn into the enclosed
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spray area. The enclosed spray area may have openings, if
needed, to allow for conveyors and parts to pass through the
enclosed spray area during the spray coating process.

(c) Other Spray Coating in an Existing Enclosed Spray
Area Located Outdoors. Enclosed spray areas used for other
spray coating with complete three-walled/curtain and a full
roof located outdoors that are not equipped with a negative
pressure ventilation system as of April 20, 2018 are not
required to install such system provided the spray coating
operation does not create a nuisance.

(d) Other Spray Coating of Large Objects. Conducting
other spray coating of large objects outside an enclosed spray
area is allowed when it is impractical to totally enclose the
large object, provided that reasonable precautions are
employed to enclose the object to the extent practicable and
to avoid creating a nuisance.

(e) Portable Other Spray Coating Operations. An
enclosed spray area for a portable other spray coating opera-
tion shall be equipped with a frame-and-fabric shelter con-
sisting of a fabric roof and three fabric sides or similar shel-
ter.

(f) Inside Exhaust. An enclosed spray area is not required
if the Department of Labor & Industries and fire protection
agency with jurisdiction approve inside exhaust of spray
coating operations.

(2) Filtration. Except as in NWCAA 508.4 (A)(1)(c) &
(e), all enclosed spray areas shall employ either:

(a) Water-wash curtains with a continuous water curtain
to control the overspray or

(b) Properly-seated filter(s) that have a capture effi-
ciency of at least 98 percent as described in NWCAA 508.4
(A)(8)(c). A gauge shall be installed, operated, and main-
tained that displays the pressure drop across the filter(s). The
acceptable pressure drop range shall be clearly marked on the
gauge or posted next to the gauge. The enclosed spray area
shall be operated such that the pressure drop across the fil-
ter(s) is within the acceptable range and the filter(s) are prop-
erly seated with no holes or tears.

(3) Spray Application Methods. The spray application
methods in NWCAA 508.4 (A)(3)(a) shall be used for spray
coating unless the exemption in NWCAA 508.4 (A)(3)(b)
applies.

(a) Required Spray Application Methods.

(1) HVLP spray equipment;

(i1) Airless or air-assisted airless spray equipment;

(iii) Electrostatic application; or

(iv) A method that has a transfer efficiency of 65% or
higher using ASTM Standard D 5327-92 or a test method
approved in writing by the NWCAA.

(b) If the required spray application methods under
NWCAA 508.4 (A)(3)(a) cannot be used in a certain situa-
tion, the situation is exempt from using a required spray
application method provided that the facility maintains
appropriate records (e.g., manufacturing specifications) to
demonstrate that the required spray application methods can-
not be used.

(4) Vertical Unobstructed Exhaust Vent. Except as pro-
vided in NWCAA 508.4 (A)(1)(c) & (), emissions from an
enclosed spray area shall be vented to the atmosphere
through an unobstructed vertical exhaust vent. If the exhaust
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vent exits horizontally out of the side of the building, then the
exhaust vent shall bend to vent vertically above the eave of
the roof. There shall be no flow obstructions that will impede
upward vertical flow of the exhaust.

(5) Visible Emissions. Visible emissions from an
enclosed spray area exhaust vent shall not exceed 0% opacity
for more than an aggregate of 3 minutes in any consecutive
60-minute period as determined by Ecology Method 9A.

(6) Equipment Cleanup. Spray guns shall be cleaned in
an enclosed cleaning device or disassembled and cleaned in a
container. Each gun cleaning device and container shall be
kept closed when not in use. Guns and spray equipment must
not atomize solvent into the air during cleanup.

(7) Storage and Disposal. VOC-containing materials
shall be kept in closed containers except when materials are
actively being added or removed. Rags and paper towels con-
taminated with VOC-containing materials shall be collected
immediately after use and kept in closed containers. Empty
containers as defined in WAC 173-303-160 are exempt from
this requirement.

(8) Recordkeeping. All records required by this section
shall be maintained onsite for at least 3 years from the date of
generation and made available to NWCAA personnel upon
request. Maintain the following records as applicable:

(a) Data Sheets. Environmental data sheets (EDS) or
other data sheets that clearly indicate the contents of the spray
coatings and solvents used.

(b) Usages. Records of total coating and solvent pur-
chases or usages for the calendar year.

(c) Filter Efficiency. For those facilities utilizing filter(s)
pursuant to NWCAA 508.4 (A)(2)(b), documentation that
demonstrates the filter(s) being used have a capture effi-
ciency of at least 98 percent. The procedure used to demon-
strate filter efficiency must be consistent with the American
Society of Heating, Refrigerating, and Air-Conditioning
Engineers (ASHRAE) Method 52.1, Method 52.2, or an
alternate test method approved by the NWCAA in writing.
Published filter efficiency data provided by filter vendors
may be used to demonstrate compliance with this require-
ment.

(d) Filter Condition. For those facilities utilizing filter(s)
pursuant to NWCAA 508.4 (A)(2)(b), weekly observations
of the filter(s) including: date, time, confirmation that filters
are properly seated and in good condition, any corrective
actions taken, and initials of person making the record.
Weekly observations are not required for weeks that the
enclosed spray area was not operated. Instead, the record
must reflect the enclosed spray area was not in operation that
week.

(e) Pressure Drop. For those facilities utilizing a pressure
gauge pursuant to NWCAA 508.4 (A)(1)(a)(ii) and/or
NWCAA 508.4 (A)(2)(b), weekly observations of pressure
drop readings while operating including: date, time, pressure
drop value, corrective action taken if the pressure drop is out-
side of the normal range (e.g., filter change), and initials of
person making the record. Weekly observations are not
required for weeks that the enclosed spray area was not oper-
ated. Instead, the record must reflect the enclosed spray area
was not in operation that week.
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(f) Disposal. Disposal records of waste materials, includ-
ing volumes of waste solvents and coatings transferred to
authorized waste haulers.

(B) Compliance Date. Subject sources shall be in com-
pliance with NWCAA 508.4 (A)(1)(a) & (b), (A)(2), and
(A)(4) by no later than October 12, 2020.

PASSED: September 13, 2018

AMENDATORY SECTION

580.6 ((Gaseline-Stations)) GASOLINE DISPENSING FACILI-
1ES

(A) NWCAA 580.6(B) ((6+—Seetion—580-62)) shall
apply to((z

580-:6H-AH)) all gasoline ((statiens)) dispensing facili-
ties (GDF) with ((a-tetal)) an annual 12-consecutive month
gasoline throughput equal to or greater than ((sevenhundred

and-fifty-seventhousandliters+200)) 120,000 gallons((}
and)).

lons):

580-62)) (B) It shall be unlawful for any person to cause
or allow the transfer of gasoline from any transport tank into
any stationary storage tank, except as provided in NWCAA
580.6(C) ((63-ofthisseetien)), unless all of the following
conditions are met:

((586-621)) (1) Such stationary storage tank is equipped
with a permanent submerged or bottom loading fill ((pipe))
line and ((appreved)) a vapor recovery system((;-and)).

(2) Vapor recovery system equipment, including, but not
limited to, caps, adaptors, drain valves, and poppets, shall be
installed and maintained to be vapor tight and in good work-
ing order.

((586-622)) (3) Such transport tank is equipped ((te))
with a vapor balance ((vapets)) system and is maintained in a
vapor-tight condition in accordance with ((Seetios))
NWCAA 580.10 ((and)).

((586-623)) (4) All vapor return lines are connected
between the transport tank and the stationary storage tank and
the vapor recovery system is functional and operating during

loading.

((5%6- . . '

£ tot; ing)) (C) The following stationary
gasoline storage tanks are exempt from the requirements of
580.6 (A), (B). (D). and (F): ((62))

((580-631)) (1) All tanks with a capacity less than
((seventhousand-five-hundred-liters{))2,000 gallons((}))
installed before January 1, 1990.

((586-632)) (2) All tanks with offset fill lines installed
before January 1, 1990.

((586:633)) (3) All tanks with a capacity less than ((ene
theusand-liters260)) 264 gallons((3)).

((580-641tshall- beunlawtul forany personto-ecause-or
atlo ths] E.mlﬁs{;f ]sf gz;s oline-from-a Sm.tilsﬁl“.fj ;;Z'ﬁk;ﬂt;;'
491))

(D) Except for gasoline storage tanks specified in
NWCAA 580.6(C), all gasoline tank vent pipes at gasoline
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dispensing facilities shall be equipped with properly func-
tioning pressure vacuum vent (PV) caps.

E) All gasoline storage tanks at gasoline dispensin
facilities shall be maintained in a vapor-tight condition and in
good working order. This includes, but is not limited to, caps,
adaptors, and drain valves.

(F) All gasoline dispensing facilities that have Stage I

vapor recovery shall conduct static pressure decay tests on all
gasoline storage tanks, except those specified in NWCAA
580.6(C).

(1) The static pressure decay tests shall be conducted on
the following frequency unless more frequent testing is
required by an Order of Approval or General Order of

Approval:

Frequency
Every 5 calendar years

GDF Throughput
30,000 to 119.999 gal/yr

120.000 to 1.200.000 gal/yr
> 1,200,000 gal/yr

Every 3 calendar years

Every calendar year

(2) The pressure decay tests shall be conducted in accor-
dance with California Air Resources Board (CARB) TP-
201.3 (dated 7/26/12) for underground storage tanks and
CARB TP-201.3B (dated 4/12/96) for above ground tanks, or
test procedures that have been approved by CARB as equiv-
alent.

(3) Any person conducting a compliance test must be
certified by the International Code Council or other associa-
tion approved by the NWCAA in writing.

(4) Failed Compliance Tests. If the defective gasoline
dispensing facility equipment cannot be repaired within 14
calendar days of failing a test, the owner or operator must

stop receiving and/or dispensing gasoline from the defective
equipment until it is repaired and retested, and passes all

required compliance tests.
(5) Test Reports

(a) The owner or operator shall submit a written test
report to the NWCAA within 30 calendar days after the test-

ing has been completed that includes the following informa-
tion:

(i) Identification of the facility,

(ii) Name and address of the person(s) who conducted
each test

(iii) Current certification credential information for each
person who conducted each test,

(iv) Date of each test,

(v) Equipment tested,

(vi) Test procedures or methods used,

(vii) Results of each test conducted (pass/fail), and

(viii) Any maintenance, repairs, or corrective actions

taken necessary to pass the tests.

(b) Owners or operators shall keep a copy of all test
reports on-site for at least 5 years after the date of testing that
shall be made available for inspection upon request.

PASSED: February 14, 1990 AMENDED: April 14, 1993,
October 13, 1994, March 13, 1997, May 14, 1998, November
12, 1998, September 13, 2018
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed September 19, 2018, 12:00 p.m., effective October 20, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 388-106-
1920 What is the maximum amount of step three services I
may receive a month?, in WAC 388-106-1920 (1)(a), the
department incorrectly used three thousand three hundred
and forty-five dollars instead of three thousand three hundred
and forty-eight dollars (six months x $558). The department
filed a CR-105 expedited rule making as WSR 18-14-003 on
June 20, 2018.

Citation of Rules Affected by this Order: Amending
WAC 388-106-1920.

Statutory Authority for Adoption: RCW 74.08.090.

Adopted under notice filed as WSR 18-14-003 on June
20, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 19, 2018.

Katherine 1. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-08-033,
filed 3/27/18, effective 4/27/18)

WAC 388-106-1920 What is the maximum amount of
step three services I may receive a month? (1) Unless the
department authorizes additional funds through an exception
to rule under WAC 388-440-0001, the maximum amount of
step three services you and your caregiver may receive in
MAC and TSOA:

(a) From January 1, 2018 through June 30, 2018 is an
average of five hundred and fifty-eight dollars per month not
to exceed three thousand three hundred and ((ferty-five))
forty-eight dollars in a six month period.

(b) Beginning July 1, 2018 is an average of five hundred
and seventy-three dollars per month not to exceed three thou-
sand four hundred and thirty-eight dollars in a six month
period.

(2) If you are a care receiver who does not have an avail-
able unpaid caregiver, you are receiving TSOA personal
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assistance services, and the department has not authorized
additional funds through an exception to rule under WAC
388-440-0001, the maximum amount of step three services
you may receive:

(a) From January 1, 2018 through June 30, 2018 is five
hundred and fifty-eight dollars per month.

(b) Beginning July 1, 2018 is five hundred and seventy-
three dollars per month.

WSR 18-20-002
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket A-130355, General Order R-593—Filed September 19, 2018, 12:22
p-m., effective October 20, 2018]

In the matter of amending/adopting/repealing chapter
480-07 WAC relating to the commission's procedural rules,
governing the conduct of business before the commission,
including rules governing formal proceedings.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 18-16-093, filed with the
code reviser on July 31, 2018. The commission brings this
proceeding pursuant to RCW 80.01.040 and 80.04.160.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts these
rules on the date this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
order, including appendices, as its concise explanatory state-
ment, supplemented where not inconsistent by the staff mem-
oranda preceding the filing of the CR-102 proposal and the
adoption hearing. Together, these documents provide a com-
plete but concise explanation of the agency actions and its
reasons for taking those actions.

6 REFERENCE TO AFFECTED RULES: This order amends
WAC 480-07-160 Confidential and other restricted informa-
tion and 480-07-420 Discovery—Protective orders.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: The commission filed a preproposal statement
of inquiry (CR-101) on March 20, 2013, at WSR 13-07-071.
The statement advised interested persons that the commission
was considering undertaking a rule making to consider possi-
ble corrections and changes to certain sections in chapter
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480-07 WAC, the commission's procedural rules governing
the conduct of business before the commission, including
informal proceedings. The commission also informed per-
sons of this inquiry by providing notice of the subject and the
CR-101 to everyone on the commission's list of persons
requesting such information pursuant to RCW 34.05.320(3),
to all interested persons in the previous procedural rules rule-
making docket A-050802, and to all persons on the commis-
sion's list of utility attorneys, transportation attorneys, and
telecommunications attorneys. Pursuant to the notice, but
rescheduled at later dates, the commission received com-
ments on May 17, 2013, and held a stakeholder workshop on
August 21, 2013.

8 SUBSEQUENT COMMENTS AND WORKSHOPS: The
commission received additional comments on the rules that
are the subject of this order on or about September 29, 2017,
and July 11, 2018. The commission also held additional
workshops on these rules on January 15 and November 19,
2014.!

! Due to the number of rules and breadth of subject matter in chapter
480-07 WAC the commission considered the rules in stages. The commis-
sion entered General Order R-588 in this docket on March 2, 2017, amend-
ing, repealing, and adopting rules in Parts I through IIT A of this chapter. On
August 31, 2018, the commission entered General Order R-592 amending,
repealing, and adopting rules in Parts III B through IV. This is the third and
final set of rules the commission will consider in this rule making.

9 SMALL BUSINESS ECONOMIC IMPACT ANALYSIS: On
July 3, 2018, the commission issued a small business eco-
nomic impact questionnaire to all interested persons. The
commission received responses on July 30, 2018, from Cen-
turyLink, Northwest Natural Gas Company (NW Natural),
and Puget Sound Energy (PSE). These companies expressed
concern with the additional administrative costs that would
result from identifying exempt information separately from
confidential information, and CenturyLink and PSE provided
estimates of those costs. The commission considered those
responses and the available data and determined that the pro-
posed revisions to WAC 480-07-160 and 480-07-420 will
have only a minor impact on the costs to the industries the
commission regulates. Most of the restricted information the
commission receives is designated as confidential or highly
confidential and thus any additional costs to separately desig-
nate exempt information will not be substantial. Under these
circumstances, a small business economic impact statement
is not required.

10 The commission nevertheless undertook a small busi-
ness economic impact analysis using the factors in RCW
19.85.040. The commission found that companies will incur
additional costs to comply with revised WAC 480-07-160
and 480-07-420, but those costs will not disproportionately
impact small businesses. The commission has included pro-
visions in the rule to minimize the impact on individuals and
companies providing information about themselves. The
remaining provisions are necessary for compliance with the
Public Records Act and other applicable law, which justifies
the additional costs.

11 NOTICE OF PROPOSED RULE MAKING: The commis-
sion filed a notice of proposed rule making (CR-102) on July
31,2018, at WSR 18-16-093. The commission scheduled this
matter for oral comment and adoption under Notice No. WSR
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18-16-093 at 9:30 a.m., Monday, September 10, 2018, in the
Commission's Hearing Room, Second Floor, Richard Hems-
tad Building, 1300 South Evergreen Park Drive S.W., Olym-
pia, WA. The notice provided interested persons the opportu-
nity to submit written comments to the commission.

12 WRITTEN COMMENTS: The commission received
comments on the proposed rules on or about August 31,
2018, from PSE, NW Natural, and Pacific Power & Light
Company (Pacific Power). Those comments and the commis-
sion's determinations are summarized in paragraphs 15-17
below.

13 RULE-MAKING HEARING: The commission consid-
ered the proposed rules for adoption at a rule-making hearing
on September 10, 2018, before Chairman David W. Danner,
Commissioner Ann E. Rendahl, and Commissioner Jay M.
Balasbas. The commission heard a presentation and com-
ments from Gregory J. Kopta, administrative law judge, rep-
resenting commission staff (staff), and oral comments from
representatives of Pacific Power, PSE, the public counsel unit
of the office of the Washington attorney general (public
counsel), and NW Natural.

14 SUGGESTED CHANGES: Written and oral comments
suggested two changes to the proposed rules. The commis-
sion declines to adopt those changes for the reasons discussed
below.

15 NW Natural in its written comments expressed con-
cern with the administrative burden imposed by the require-
ment to separately identify exempt information.? As dis-
cussed in paragraphs 10-11 above, we find that the costs
companies will incur to comply with the proposed rule are
minor and necessary for compliance with applicable law. In
addition, the requirement to separately identify exempt infor-
mation should not be a substantial burden in most cases, and
the benefits of facilitating the commission's compliance with
the Public Records Act outweighs that burden. We therefore
adopt the rules as proposed.

2 At the adoption hearing, NW Natural stated that it could and would
work with the proposed rules if the commission adopts them without
changes.

16 Pacific Power proposes that the commission expand
the scope of WAC 480-07-420 to allow the commission to
enter protective orders outside of adjudicative proceedings.
The company contends that such orders would facilitate pro-
ceedings other than adjudications, such as commission
review of energy company integrated resource plans (IRPs),
by allowing interested persons to access confidential infor-
mation pursuant to commission oversight. PSE and public
counsel agree. The commission is well aware of the issues of
access to confidential information that have arisen in the con-
text of IRPs and other proceedings, but we are also concerned
about the practical application of expanding the types of pro-
ceedings in which we enter protective orders.

17 The commission considers the vast majority of the
matters that come before it outside of adjudications. In addi-
tion, not all of the industries the commission regulates are
covered by the provisions of RCW 80.04.095 and 81.77.210,
and thus may not file confidential documents with the com-
mission under those statutes. Making protective orders more
broadly available could unnecessarily complicate commis-
sion consideration of nonadjudicative matters and tax the
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resources of the commission and regulated companies alike.
In addition, protective orders in adjudications allow parties in
those proceedings to access confidential information. There
are no parties in nonadjudicative proceedings. The commis-
sion thus would be required to determine which interested
persons could sign a protective order in those proceedings,
including resolving company objections to requests from
members of the media and the general public. The commis-
sion also could be required to enforce the obligations of such
persons who are permitted to access confidential information.
Given these concerns, we are not willing to venture into such
uncharted territory at this point in the proceeding or based on
the record before us. Accordingly, we adopt the rule as pro-
posed in the CR-102.

18 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should amend and adopt the rules as
proposed in the CR-102 at WSR 18-16-093.

19 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that the sections in chapter 480-07 WAC listed in
paragraph 6 above should be amended as applicable to read
as set forth in Appendix A, as rules of the Washington utili-
ties and transportation commission, to take effect pursuant to
RCW 34.05.380(2) on the thirty-first day after filing with the
code reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

ORDER

THE COMMISSION ORDERS:

20 The commission amends and adopts WAC 480-07-
160 and 480-07-420 to read as set forth in Appendix A, as
rules of the Washington utilities and transportation commis-
sion, to take effect on the thirty-first day after the date of fil-
ing with the code reviser pursuant to RCW 34.05.380(2).

21 This order and the rule set out below, after being
recorded in the register of the Washington utilities and trans-
portation commission, shall be forwarded to the code reviser
for filing pursuant to chapters 80.01 and 34.05 RCW and 1-
21 WAC.

DATED at Olympia, Washington, September 19, 2018.

Washington Utilities and Transportation Commission

David W. Danner, Chairman
Ann E. Rendahl, Commissioner
Jay M. Balasbas, Commissioner
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APPENDIX A
Revised Rules

AMENDATORY SECTION (Amending WSR 17-06-051,
filed 2/28/17, effective 3/31/17)

WAC 480-07-160 Confidential and other restricted
information ((enderREW-86-04-095-0+-81-77-2108)). Sev-
eral statutory provisions limit or prevent disclosure of certain
information provided to the commission, including provi-
sions exempting specified public records from disclosure or
preventing the release of confidential information until
affected parties have an opportunity to obtain a court order
forbidding the release. The commission will provide special
handling of, and ((wilHimit)) restrict access to, ((cenfiden-

tial)) information ((submt&ed—m—eemph&nee—w%h—thfﬁa}&ef
IW%G4€§9-(9€L-42—3v)) provided to the commission under these

statutorv Drov1s10ns Thls rule ((app-l-tes—te—&&y—mfefm-&ﬁeﬁ

@) Designated-official)) addresses each of these types of

Washington State Register, Issue 18-20

tiaHnfermation-under-this-seetion:)) (2) Definitions.

(a) Document means any writing as the legislature has
defined that term in the Public Records Act, chapter 42.56

RCW.

(b) Confidential information means valuable commer-
cial information, including trade secrets or confidential mar-
keting, cost, or financial information, or customer-specific
usage and network configuration and design information, as
provided in RCW 80.04.095 and 81.77.210.

restricted information, including how to designate documents

as containing exempt information, confidential information,
or highly confidential information. Chapter 480-04 WAC

(c) Exempt information means information protected
from inspection or copying under an exemption from disclo-
sure under chapter 42.56 RCW or any other provisions of law

governs the commission's specific process for responding to
requests for public records that seek restricted information.

WAC 480-07-420 governs access to, and exchange of,

restricted information by parties in commission adjudicative
proceedings.
(1) Designated official. The commission's secretary is

the designated official responsible for the commission's com-
pliance with the Public Records Act, chapter 42.56 RCW,
and for the implementation of this rule. The secretary may
designate one or more persons to serve as public records offi-
cer to assist in the implementation and application of this
rule.

(( . . : : . . i ' . '

Permanent

providing an exemption from public disclosure.

(d) Highly confidential information means confidential
information subject to heightened protection pursuant to a
commission-issued protective order with provisions govern-
ing such information.

(e) Provider means any person who submits information
to the commission or commission staff under a claim that dis-
closure of the information is restricted pursuant to this rule;
provided that for purposes of complying with subsection (5)
of this section, "provider" does not include individuals who

provide their own financial or personally identifiable infor-
mation to the commission.

(f) Redacted version means the version of a document
submitted to the commission with restricted information
masked.

(g) Requester means any person who submits a request
for public records under the Public Records Act, chapter
42.56 RCW.

(h) Restricted information means exempt, confidential,
or highly confidential information.

(1) Unredacted version means the version of a document
submitted to the commission with all information unmasked
and visible.

(3) Waiver. A provider may claim the protection of this
rule only by strict compliance with ((thefeHewing)) its
requirements. The commission may refuse to accept for filing
any document that fails to comply with these requirements.
Failure to properly designate confidential or highly confiden-
tial information as ((eenfidential-alse)) required in this rule,
WAC 480-07-420, or a commission protective order may
result in disclosure of the information ((netbeingtreated-as




Washington State Register, Issue 18-20

eenfidential:)) in response to a request for public records or in
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dacted versions, the provider must state in the description

discovery. If a provider fails to properly designate, or other-

field of the web portal submission, in the subject line of the

wise does not properly treat, exempt, confidential, or highly
confidential information that belongs to another person, that

transmitting email, or on a visible portion of the disc or elec-
tronic storage medium, whichever is applicable, that one or

person may petition or file a motion with the commission
seeking to protect the information and requesting any other
appropriate relief.

(4) Exempt information.

(a) Designating information as exempt from disclosure.
Any provider claiming that information provided to the com-
mission is exempt from disclosure must make that claim in
writing at the time the provider submits the document con-

taining the information. The provider must also state the basis
for the claim of exemption at the time the provider submits

more documents in the filing contain information designated
as exempt under this section.

(d) Procedures upon a request for information desig-
nated as exempt. If a requester submits a public records
request for information that a provider has designated as
exempt, the commission will follow the procedures outlined
in chapter 480-04 WAC.

(e) Challenges to designations of information as exempt.

The commission or a party to a proceeding in which a pro-
vider submits a document with information designated as

information claimed to be exempt.

(b) Provision of documents with information designated
as exempt. Any provider claiming that a document contains
exempt information must submit both a redacted and an unre-
dacted version to the commission.

(c) Marking and submission.

(1) The provider must clearly designate information
claimed to be exempt on each page of the unredacted version

by highlighting the text with no more than twenty percent

gray shading. The provider must clearly mark each copy of
the document with the designation, "Shaded information is

designated as exempt per WAC 480-07-160" on the first page

of a multipage document and on each specific page that the

provider claims contains exempt information, except as mod-
ified pursuant to subsection (7)(a) of this section or WAC

480-07-420 and except as provided in subsection (8) of this
section.

(ii) The provider must print on yellow paper any required
paper copy of the pages of the unredacted version of a docu-
ment that contain information designated as exempt and sub-
mit that document, in its entirety, in a sealed envelope. A pro-
vider submitting more than one document containing infor-

mation designated as exempt as part of the same filing must
collate all of these documents into a set, and to the extent fea-

sible, must enclose each entire set in a separate envelope. If

the commission requires more than one paper copy of docu-
ments to be submitted, the provider must submit each set of

documents containing information designated as exempt in a
separate envelope to the extent feasible.

(iii) The provider must label the redacted version of the
document as redacted. The provider must either completely
black out the information claimed to be exempt or leave a
blank space where that information is located in the redacted
version. The redacted and unredacted versions of a document
must have the same pagination, and the text on each page
must appear on the same lines. If the provider submits a doc-
ument under a claim that all of the substantive information
contained on multiple contiguous pages is exempt, the pro-
vider may submit a single page in the redacted version for the
contiguous exempt pages if that page identifies the pages
claimed to contain exempt information.

(iv) The provider must file the redacted and unredacted
versions with the commission in the same web portal submis-
sion. If using another type of submission, the provider must
file the redacted and unredacted versions at the same time but
in separate submissions. When submitting electronic unre-

exempt may challenge that designation. The commission will
provide an opportunity to the provider and the parties to any
adjudication to respond before ruling on the challenge. The
commission may express its ruling orally on the record in an
adjudicative proceeding, or in a written order.

(5) Confidential information.

(a) ((Contents—Fhe)) Designating information as confi-
dential information. Any provider ((mustsubmitthe-elaim-of

eonfidentiality)) claiming that information provided to the
commission is confidential must make that claim in writing at

the same time the provider submits the document containing
the information ((elaimed-te-be-confidentialissubmitted—The
provider)) and must state the basis ((en—which-the-informa-

pfeeeedmg—)) for the clalm To the extent fea51ble the pro-
vider also must identify any person (other than the provider)
who might be directly affected by disclosure of the confiden-
tial information.

(b) Provision of documents with information designated
as confidential ((er-information-designated-ashighly-confi-

dentiad)). ((Fhe)) Any provider claiming that a document
contains confidential information must submit ((twe-versions
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€d))) both a redacted and an unredacted version to the
commission.

(c) Marking and submission.

(1) ((Pecuments—containing—information—designated—as
eonfidential-or-highly-confidential- must be-marked-asfol-
foves:

A9)) The provider must clearly designate information
claimed to be confidential on each page of the unredacted
version by highlighting the text with no more than twenty
percent gray shading. The provider must clearly mark each
copy of the ((eenfidential)) unredacted version of the docu-
ment with the designation, "((Pesignated)) Shaded informa-

tion is designated as confidential ((per-protective-orderin
Decketfinsert docketnumber] i the providersubmits-eonfi-

dentialinformationunder-the provistens-ef aprotective-erder;
or'Designated-infermationis-eonfidential)) per WAC 480-
07-160" ((ifnet-submittedunder-theterms-ef aproteetive
order—Theprovidermust-elearlymarkeachecopyof-the

ion-Designated-information-is ighl Gdentiok per

teetive-orderinDocket{insert docketnumber]-" The previder
must-place-the-applieable-mark)) on the first page of a multi-
page document and on each specific page ((en—whieh)) the

provider claims ((there-is-eonfidential-or-highly)) contains
conﬁdentlal 1nformat10n((—lﬂ—fhe—subjeet—hﬂe—ef—ﬂae—emaﬂ—ef

Permanent
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{.is °R iat mfs.ﬂm fofr-is-elearl; oS inguishec ﬁfﬂ.* confiden
;E ' n.xflsfm; En?i Ihm. E] 46 ;t et mfh des-both-highly-eentt
E))) except as modified pursuant to subsection (7)(a) of
this section or WAC 480-07-420 with respect to confidential
information provided pursuant to a protective order and
except as provided in subsection (8) of this section.
(ii) The provider must print on yellow paper any required

paper copy of the ((eeﬂﬁdeﬁ&ai—er—}ﬁghly—eeﬂﬁéemra}))

pages of the unredacted version of a document that contain

information designated as confidential and submit that docu-
ment, in its entirety, ((must-be-submitted)) in a sealed enve-

lope. A ((persen)) provider submitting more than one ((eenfi-
tentialor hich] dentiald . s ole submi

stert)) document containing information designated as
confidential as part of the same filing must collate all of ((the

dential)) these documents into a set, and to the extent feasi-
ble, must enclose each entire set in a separate envelope. If the
commission requires more than one paper copy of documents
to be submitted, the provider must submit each set of docu-

ments containing information designated as confidential ((ex
highly-confidential documents-must-besubmitted)) in a sepa-
rate envelope to the extent feasible.

((@®)) (iii) The provider must label the redacted version
of the document ((mustbelabeled)) as redacted ((and-submit-

ted-simultaneously-with-the-correspondingconfidential-or
highly-confidential- doctument)). The ((redaeted-version)) pro-
vider must either completely black out the information

claimed to be confidential ((er-highly-econfidential)) or leave

a blank space where that information is located in the docu-
ment. The redacted and ((eenfidential-er-highlycenfidential))
unredacted versions of a document must have the same pagi-
nation, and the text on each page must appear on the same
lines. If the provider submits a document under a claim that
all of the substantive information contained on multiple con-
tiguous pages is confidential ((er-highly-eenfidential)), the
provider may submit a single page in the redacted version for
the contiguous confidential pages if that page identifies the

pages claimed to ((be-confidential-erhighly)) contain confi-

dential information.

((@iy-Doeuss ining in on-des ]
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€5))) (iv) The provider must file the redacted and unre-

dacted versions with the commission in the same web portal
submission. If using another type of submission. the provider

must file the redacted and unredacted versions at the same
time but in separate submissions. When submitting electronic
unredacted versions, the provider must state in the descrip-
tion field of the web portal submission, in the subject line of

the transmitting email, or on a visible portion of the disc or
electronic storage medium, whichever is applicable, that one

or more documents in the filing contain information desig-
nated as confidential under this section.

(d) Request for information designated as confidential. If
a requester submits a public records request for information
that a provider has designated as confidential, the commis-
sion will follow the applicable process in chapter 480-04
WAC, WAC 480-07-420, or applicable protective order.

(e) Challenges to ((etaims—of-confidentiatity)) designa-

tions of information as confidential. The commission or a
party to a proceeding in which a provider submits a document

with ((a—elaim-ef-cenfidentiality- may-challenge-theelatm-
When-a-challenge-is-made;)) information designated as confi-

dential may challenge that designation. The commission will
provide an opportunity to the provider and the parties to any

adjudication to respond before ruling on the challenge. ((H-a
eonfidential designationis—challenged;)) The provider of the
((confidential)) information designated as confidential bears
the burden to show that part or all of ((a-deeument)) that
information should be protected from disclosure ((under
tive-order)). The commission may express its ruling orally on
the record in an adjudicative proceeding, or in a written order.

(6) ((W

A)) Highly confidential information.

(a) Designating information as highly confidential. Any
provider claiming that information provided to the commis-
sion is highly confidential must make that claim in writing at
the time the provider submits the document containing the
information. The provider also must identify the highly con-
fidential protective order providing the basis for the claim.

(b) Provision of documents containing highly confiden-
tial information. Any provider claiming that a document con-

tains highly confidential information must submit a redacted
and an unredacted version to the commission.

(¢) Marking and submission.
(1) The provider must clearly designate information

claimed to be highly confidential on each page of the unre-
dacted version by highlighting the text with no more than

twenty percent gray shading. The provider must clearly mark
each copy of the document with the designation, "Shaded
information designated as highly confidential per protective
order in Docket (insert docket number)" on the first page of a
multipage document and on each specific page which the
provider claims contains highly confidential information,
except as modified pursuant to subsection (7)(a) of this sec-
tion or WAC 480-07-420 and except as provided in subsec-
tion (8) of this section.

(i1) The provider must print on blue paper any required
paper copy of the pages of the unredacted version of a docu-
ment that contain information designated as highly confiden-
tial and submit that document, in its entirety, in a sealed enve-
lope. A provider submitting more than one document con-

taining information designated as highly confidential as part
of the same filing must collate all of these documents into a
set, and to the extent feasible, must enclose each entire set in

a separate envelope. If the commission requires more than
one paper copy of documents to be filed, the provider must

Permanent
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submit each set of documents containing information desig-
nated as highly confidential in a separate envelope to the
extent feasible.

(>iii) The provider must label the redacted version of the
document as redacted. The provider must either completely
black out the information claimed to be highly confidential or
leave a blank space where that information is located in the
redacted document. The redacted and unredacted versions of
a document must have the same pagination, and the text on
each page must appear on the same lines. If the provider sub-
mits a document under a claim that all of the substantive
information contained on multiple contiguous pages is highly
confidential, the provider may submit a single page in the
redacted version for the contiguous restricted pages if that

page identifies the pages claimed to be highly confidential.
(iv) The provider must file the redacted and unredacted
versions with the commission in the same web portal submis-
sion. If using another type of submission, the provider must
file the redacted and unredacted versions at the same time but
in separate submissions. When submitting electronic unre-
dacted versions, the provider must state in the description
field of the web portal submission, in the subject line of the
transmitting email, or on a visible portion of the disc or elec-
tronic storage medium, whichever is applicable, that one or
more documents in the filing contain information designated
as highly confidential under the applicable protective order.
(d) Request for information designated as highly confi-
dential. 1f a requester submits a public records request for

information that a provider has designated as highly confi-
dential, the commission will follow the applicable procedures
in chapter 480-04 WAC, WAC 480-07-420, or the applicable
protective order.

(e) Challenges to designations of information as highly

confidential. The commission or a party to a proceeding in
which a provider submits a document that the provider claims
contains highly confidential information may challenge that

designation. The commission will provide an opportunity to
the provider and the parties to respond before ruling on any

challenge. The provider of the information designated as
highly confidential bears the burden to show that a part or all
of that information should be protected from disclosure under
the terms of the protective order. The commission may
express its ruling orally on the record or in a written order.
(f) Initial filing. A provider may withhold information

from an initial filing that the provider intends to designate as

highly confidential after the commission enters a protective
order under the following conditions:

(1) The provider describes the withheld information with
reasonable particularity:;

(i1) The provider files and serves complete unredacted
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(7) Procedures for documents containing multiple
tvpes of restricted information. Documents submitted to

the commission may contain more than one type of restricted
information. For example, a document may contain exempt
information on one page and highly confidential information
on another page. Any provider submitting a document con-
taining more than one type of restricted information must
comply with the provisions of this rule for each type of
restricted information, subject to the provisions of this sub-
section. When the commission receives a request for a docu-
ment containing more than one type of restricted information,
the commission will also follow the procedures listed above
for each relevant type of restricted information.

(a) Differentiating tvpes of restricted information. The
provider is responsible for distinguishing each type of
restricted information from another when a document con-
tains more than one type of restricted information. Possible
methods for doing so include, but are not limited to, underlin-
ing or bracketing one type of information. The provider must
identify the method used on each page of the document that
contains that type of restricted information, e.g., by modify-
ing the required designations to state, "Underlined and

shaded information designated as highly confidential per pro-
tective order in Docket (insert docket number)," and "Shaded

only information designated as exempt under WAC 480-07-
160." The method used must be visible on both the redacted
and unredacted versions of the document.

(b) Documents containing no highly confidential infor-
mation. When a document contains both exempt and confi-
dential information but no highly confidential information,
the provider must submit a single unredacted version with all
restricted information marked in accordance with subsections
(4) (). (5)(c)., and (7)(a) of this section except as provided in
subsection (8) of this section. The provider must submit a sin-
gle redacted version with all restricted information masked.

(¢) Documents containing highly confidential informa-
tion in addition to other types of restricted information.
When the document contains highly confidential information
in addition to one or more other types of restricted informa-
tion, the provider must submit a single unredacted version
with all restricted information marked in accordance with
subsections (4)(c). (5)(c), (6)(c). and 7(a) of this section, as
applicable, except as provided in subsection (8) of this sec-
tion. The provider must submit at least two different redacted
versions of the document. The first redacted version must

mask all highly confidential information, but leave all other
restricted information unmasked. The second must mask all

highly confidential information and all other restricted infor-
mation.

(8) Spreadsheets. If the cells in a spreadsheet or other
tabular document include information that has been desig-

and redacted versions of all documents that contain informa-

tion designated as highly confidential as soon as practicable
after the commission enters a protective order; and

(iii) The initial filing otherwise complies with all filing
requirements in these rules including, but not limited to, the
general rate proceeding filing requirements in subpart B. The
commission may reject an initial filing if the withheld infor-
mation is necessary for the commission to determine whether
the filing complies with applicable filing requirements.

Permanent

nated as exempt, confidential, or highly confidential and that
would be impractical or unduly burdensome to mark as

required in subsections (4) through (7) of this section, the
provider need not comply with those requirements but must
identify that information in a way that reasonably provides
the commission with sufficient identification of the informa-
tion to be protected and the basis for that protection.

(9) Designation or redesignation of exempt. confiden-
tial, or highly confidential information. No later than the
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time for filing briefs or, if no briefs are filed, within ten days
after the close of the record in an adjudication in which a
party has designated information as exempt, confidential, or
highly confidential, that party must verify the accuracy of all
((eonfidential)) such designations in the record and in the
exhibit list for the proceeding, and submit to the commission
any proposed corrections or changes. Absent a statement of
proposed corrections or changes, the designations in the
record and in the exhibit list are final, and the commission
will change those designations only if the provider ((ferthe

paﬁy—th&t—h&s—deﬁgﬂa{ed—theﬂﬂfefmaﬁeﬂ—as—eeﬂﬁéeﬁfml—ef
highly-econfidential,#f-different))) voluntarily removes, or is
required by law to remove, ((a-eenfidential)) the designation.
((H-there-is-confliet between-designations,the-commission
will-adept-the-designation-thatisleastrestrictive-topublie

aeeess:))

AMENDATORY SECTION (Amending WSR 17-06-051,
filed 2/28/17, effective 3/31/17)

WAC 480-07-420 Discovery—Protective orders. (1)
Standard form. The commission may enter a standard form
of protective order designed to promote the free exchange of
information and development of the factual record in a pro-
ceeding when the commission finds that parties reasonably
anticipate that discovery or evidentiary ((submisstens)) fil-

ings will require ((the-diselosure-ef)) information designated
as confidential as defined in WAC 480-07-160((—Parties

et Himit the inf o thev-desi d

330)) to be disclosed to other parties in the adjudication. Par-
ties must ((feHow-the-instraetions)) comply with the require-
ments in the protective order and in WAC 480-07-160 for

((preperly)) designating, marking, and ((submitting)) filing
documents ((with-the-eemmissten)) containing information

((designated-as)) claimed to be confidential ((in-a-preceeding
governed-by-a-proteetive-order)). In addition, parties must
modify the designation required in WAC 480-07-160
(5)(c)(1) to state, "Shaded information designated as confi-
dential per protective order in Docket (insert docket num-
ber)." When submitting the electronic unredacted versions,
the provider must state in the description field of the web por-
tal submission., in the subject line of the transmitting email, or
on a visible portion of the disc or electronic storage medium,
whichever is applicable, that one or more documents in the

filing contain information designated as confidential under
the protective order.

(2) Amendment. The commission may, upon motion by
a party, or on its own initiative, amend its standard form of
protective order to meet the parties' and the commission's
needs in individual cases.

(a) Protection for highly confidential information. A
party that wishes to designate information as highly confi-
dential must make a motion, orally at the prehearing confer-
ence or in writing, for an amendment to the standard protec-
tive order, supported by a declaration, testimony, or represen-
tations of counsel that set forth the specific factual and legal
basis for the requested level of protection and an explanation
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of why the standard protective order is inadequate. The
motion and declaration or testimony must identify specific
parties, persons, or categories of persons, if any, to whom a
party wishes to restrict access, and state the reasons for such
proposed restrictions. If the commission amends its standard
protective order to include protections for highly confidential
information, parties must comply with the requirements in
the protective order and in WAC 480-07-160 for designating,
marking, and filing documents containing information desig-
nated as highly confidential.

(b) (Lintitations—H)) Protection for exempt information.

The commission ((mediftes)) may modify the standard pro-

tective order to include protection for ((highly-eenfidential))
xemp 1nfonnat10n((—p&1=&es—mﬁst—smeﬂy—hm+t—the+n¥eﬂﬂ-a-

marking-and-submitting documents—with-the-commisston-as
highly-eenfidential)) if the commission finds that parties'
access to information designated as exempt as defined in

WAC 480-07-160 is necessary for development of the factual
record in the adjudication. Parties must comply with the
requirements in the protective order and in WAC 480-07-160
for designating, marking, and filing documents containing
information designated as exempt. In addition, parties must
modify the designation required in WAC 480-07-160
(4)(c)(1) to state, "Shaded information designated as exempt
per protective order in Docket (insert docket number)." When
submitting the electronic unredacted versions, the provider
must state in the description field of the web portal submis-

sion, in the subject line of the transmitting email, or on a vis-
ible portion of the disc or electronic storage medium, which-

ever is applicable, that one or more documents in the filing
contain information designated as exempt under the protec-
tive order.

(c) Other information. The commission reserves the
right to restrict access to other types of information on a case-
by-case basis through the use of a protective order.

(3) Special order. Upon motion by a party or by the per-
son from whom discovery is sought that establishes a need to
protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, the presiding officer
may order appropriate limitations on discovery including, but
not necessarily limited to, one or more of the following:

(a) The discovery will not be allowed,

(b) The discovery will be allowed only on specified
terms and conditions;

(¢) The discovery will be allowed only by a method of
discovery other than the method selected by the party seeking
discovery; or

(d) Certain matters may not be inquired into, or the scope
of the discovery will be limited to certain matters.

(4) Denial of motion for protective order. The presid-
ing officer may order that any party or person provide or per-
mit discovery on such terms and conditions as are just if the
commission denies a motion for a protective order in whole
or in part.

(5) Challenges to designations. The commission or a

party to a proceeding may challenge a designation of infor-
mation as confidential, highly confidential, exempt, or other-
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wise protected from disclosure pursuant to a protective order.

The commission will provide an opportunity for the provider
of the information and other interested parties to respond

before ruling on any challenge. The provider bears the burden
to show that a part or all of the information should be pro-
tected from disclosure under the terms of the protective order.

The commission may render its ruling orally on the record or
in a written order. If the commission sustains the challenge to

the designation, the commission will determine how and
when the designated information must be disclosed.

(6) Public record request for protected information.
If a requester submits a public records request during the pen-

dency of an adjudicative proceeding, including any judicial
review, for information that a provider has designated as con-
fidential, highly confidential, exempt, or otherwise protected

from disclosure pursuant to a protective order, the commis-
sion will review that request pursuant to the procedures in

subsection (5) of this section. If a requester submits a public
records request after an adjudicative proceeding has con-
cluded, including any judicial review, for information that a

provider has designated as confidential, highly confidential,
exempt, or otherwise protected from disclosure pursuant to a

protective order, the commission will follow the procedures
in WAC 480-04-095.
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PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[Docket A-180513, General Order R-594—Filed September 19, 2018, 3:15
p.m., effective October 20, 2018]

In the matter of amending, adopting and repealing sec-
tions of chapter 480-04 WAC relating to the commission's
public access to information and records.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 18-16-096, filed with the
code reviser on July 31, 2018. The commission brings this
proceeding pursuant to RCW 80.01.040 and 80.04.160.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts this rule
on the date this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
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order, including appendices, as its concise explanatory state-
ment, supplemented where not inconsistent by the commis-
sion staff (staff) memoranda preceding the filing of the CR-
102 proposal and the adoption hearing. Together, these docu-
ments provide a complete but concise explanation of the
agency actions and its reasons for taking those actions.

6 REFERENCE TO AFFECTED RULES: This order adopts
WAC 480-04-005 Authority and purpose; amends WAC
480-04-020 Definitions, 480-04-035 Contact information,
480-04-050 Public information available without making a
request for public records, 480-04-060 Public records avail-
able; hours for inspection and copying, 480-04-065 Index of
significant decisions, 480-04-090 Requests for public
records, 480-04-095 Responding to requests for public
records, 480-04-100 Copying charges, 480-04-120 Review
of denials of public records requests and 480-04-130 Protec-
tion of public records; and repeals WAC 480-04-030 Organi-
zation of the Washington utilities and transportation commis-
sion.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: The commission filed a preproposal statement
of inquiry (CR-101) on June 8, 2018, at WSR 18-13-020. The
statement advised interested persons that the commission was
considering making additions and amendments to certain sec-
tions in chapter 480-04 WAC, Public access to information
and records. The statement further explained that the com-
mission last updated this chapter of its rules in 2006 and
believes that the current rules may need to be supplemented,
improved, or clarified to better reflect changes in the law and
commission practices since that time. The commission also
informed persons of this inquiry by providing notice of the
subject and the CR-101 to everyone on the commission's list
of persons requesting such information pursuant to RCW
34.05.320(3), to all interested persons in the current proce-
dural rules rule-making docket A-130355, to all regulated
companies and lists of attorneys, as well as to all lists of per-
sons interested in commission rule makings. Pursuant to the
notice, the commission received comments on or around July
10, 2018.

8 SMALL BUSINESS ECONOMIC IMPACT ANALYSIS: On
July 3, 2018, the commission issued a small business eco-
nomic impact questionnaire to all interested persons. The
commission received no responses to this questionnaire. The
proposed rules primarily reflect current commission practice,
and the commission has no basis to find that any costs busi-
nesses will incur to comply with the rules will be more than
minor. Pursuant to RCW 19.85.030 (1)(a), therefore, no small
business economic impact statement is required.

9 NOTICE OF PROPOSED RULE MAKING: The commis-
sion filed a notice of proposed rule making (CR-102) on July
31,2018, at WSR 18-16-096. The commission scheduled this
matter for oral comment and adoption under Notice No. WSR
18-16-096 at 9:30 a.m., Monday, September 10, 2018, in the
Commission's Hearing Room, Second Floor, Richard Hems-
tad Building, 1300 South Evergreen Park Drive S.W., Olym-
pia, WA. The notice provided interested persons the opportu-
nity to submit written comments to the commission.

10 WRITTEN COMMENTS: The commission requested
written comments on the proposed rules on or about August
31, 2018. The commission received no comments.
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11 RULE-MAKING HEARING: The commission consid-
ered the proposed rules for adoption at a rule-making hearing
on Monday, September 10, 2018, before Chairman David W.
Danner, Commissioner Ann E. Rendahl, and Commissioner
Jay M. Balasbas. The commission heard a presentation and
comments from Gregory J. Kopta, administrative law judge,
representing staff. No other person made any comments.

12 CHANGE TO PROPOSED RULE: At the adoption hear-
ing, staff noted that two subsections of proposed WAC 480-
04-100 refer to a commission internal policy on public
records that is not publicly accessible. Staff, therefore, rec-
ommended that the commission delete those references from
the rule and simply refer inquiries concerning fees for obtain-
ing copies of documents to the commission's records center.
We agree with staff's recommendation and amend the pro-
posed rule accordingly.

13 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should amend, repeal, and adopt the
rules as proposed in the CR-102 at WSR 18-16-096 with the
following changes discussed in paragraph 12 above:

WAC 480-04-100:

In subsection (2), substitute "Persons may obtain the" for
"The commission publishes its"; delete "the commission's"
before "copying charges"; and delete "in Administrative Pol-
icy 5.1c, which is available on the commission's website or."

In subsection (5), delete "as provided in Administrative
Policy 5.1c" at the end of the first sentence.

14 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that the sections in chapter 480-04 WAC should
be repealed, amended, and adopted to read as set forth in
Appendix A, as rules of the Washington utilities and trans-
portation commission, to take effect pursuant to RCW
34.05.380(2) on the thirty-first day after filing with the code
reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 10, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
10, Repealed 1.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

ORDER

THE COMMISSION ORDERS:

15 The commission amends, repeals, and adopts chapter
480-04 WAC to read as set forth in Appendix A, as rules of
the Washington utilities and transportation commission, to
take effect on the thirty-first day after the date of filing with
the code reviser pursuant to RCW 34.05.380(2).
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16 This order and the rule set out below, after being
recorded in the register of the Washington utilities and trans-
portation commission, shall be forwarded to the code reviser
for filing pursuant to chapters 80.01 and 34.05 RCW and 1-
21 WAC.

DATED at Olympia, Washington, September 19, 2018.

Washington State Utilities and Transportation Commis-
sion

David W. Danner, Chairman
Ann E. Rendahl, Commissioner
Jay M. Balasbas, Commissioner

Appendix A
Revised Rules

NEW SECTION

WAC 480-04-005 Authority and purpose. The Public
Records Act, chapter 42.56 RCW, requires state agencies to
make available for inspection and copying nonexempt public
records in accordance with published rules. The sections in
this chapter establish the procedures the Washington utilities
and transportation commission will follow to provide full
access to public records.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-020 Definitions. (1) "Identifiable public

record" is a public record that exists at the time the commis-
sion receives the request for public records and that commis-
sion staff can reasonably locate.

(2) "Public record" includes any writing ((¢defined—in

subseetion{5)-of thisseetion) prepared;—owned;,used;or
retained-by-the-eemmisston;—which-eontains)) containing
information relating to the conduct of government or the per-
formance of any governmental or proprietary function pre-
pared, owned, used, or retained by the commission regardless
of physical form or characteristics.

(()) (3) "Public records officer" means the official
responsible for the commission's compliance with the Public
Records Act, chapter ((424+%)) 42.56 RCW, and for the
implementation of this chapter. The commission's secretary
is designated as its public records officer. The secretary may
designate one or more persons to assist in the implementation
and application of this ((rale)) chapter, and "public records
officer" as used in this chapter includes such persons.

((3))) (4) "Secretary," also referred to as "executive sec-
retary," means the secretary of the commission appointed
pursuant to RCW 80.01.030. Unless otherwise restricted, the
term "secretary” also refers to the acting secretary and to the
secretary's designee.

((4))) (5) "Washington utilities and transportation com-
mission," also referred to in this chapter as "the commission,"
is the (( ission-appeinted by the sovernorunder RCW
86-01-610)) agency established in Titles 80 and 81 RCW to
regulate the rates, services, facilities, and practices of persons
engaging in this state in the business of supplying any utility
service or commodity, or of the transportation of persons or
property, to the public for compensation. Where appropriate,
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the term "commission" also refers to the staff and employees
of the Washington utilities and transportation commission.

((5) (6) "Writing" ((meaﬂs—aﬂy—m-fema-&&eﬂ—ée—g—,

" " n " 1
] >

i ) is
any means of recording any form of communication or repre-
sentation as provided in RCW 42.56.010(4).

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-035 ((Physieal-address—Telephone—
Faesimile—E-mail—Internet:)) Contact information.

((Fhe)) Any person may obtain information about the com-
mission or request access to its public records by contacting
the commission using the contact information provided in
WAC 480-07-125. That information ((ineladed—in-this-see-
ttenr)) is current at the time of rule adoption((5)) but may
change. Current information and additional contact informa-
tion are available on the commission's ((interret)) web site, in

person at the commission's offices, or by ((telephene-eall-te))
calling the commission's main public telephone number.

((Il'lll;'ég" 1
ery Olympia; WA-98504-7250
Felephone{gen- 360-664-1166

erab)

Felephone{records | 360-664-1234

eenter)

Felefaesimile- 360-586-H56
{reeords-center)

{reeords-center)

Taternet WWW-Wte-wa-gov))

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-050 Public information((:-publie-sub-
m-issms—oﬁrequests-et-heﬁt-h&n)) available without mak-
g request((s)) for publlc ((doe&meﬁts)) records ((Any-

tep*es—w—rthm)) any of the commission's ((jﬁﬂsdle&eﬂ—may
ﬁﬁd-sueh—lﬁfem&&&eﬂ)) public records are publicly accessible

on the commission's ((ﬂﬁeﬂ&et—s&e—er—ﬂﬁy—eeﬂt&et—fhe—eem-
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3 Felephonerequestsfor-information-may-be-made-by
eentaeting)) web site. Such documents include, but are not
limited to, commission orders and notices, party filings in
commission adjudications, regulated company filings, and
documents containing general information about the com-
mission, the industries and companies the commission regu-

lates, and consumer assistance. Persons seeking commission
documents should view the documents available on the com-

mission's web site prior to submitting a public records
request. Persons who need help finding such information may
contact the commission's records center((;-er-by-eall-te)) by
calling the commission's general telephone number or send-
ing an email to records@utc.wa.gov.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-060 Public records available; hours for
inspection and copying. (1) All of the commission's public
records are available for inspection and copying unless the
public record is exempt from disclosure under chapter
((421+%)) 42.56 RCW (the Public Records Act)((5)) or pro-
tected from disclosure under RCW 80.04.095 or 81.77.210
(records that contain valuable commercial information),
WAC 480-07-160 (Confidential information), a protective
order the commission enters pursuant to WAC 480-07-420
(Discovery—Protective orders), or ((ander)) other provision
of law. Except as provided in RCW ((4247-266(6))) 42.56.-
070(8), the commission will not give, sell, or provide access
to lists of individuals if the information is requested for com-
mercial purposes.

(2) The commission will promptly respond to requests
for inspection and copying of public records as provided in
this chapter.

(3) Public records are available for inspection and copy-
1ng durmg the commission's customary ofﬁce hours ((whieh

e*e}uémg—eﬁﬁer&ksate—hehéﬁﬁs—&s—éeﬁﬂed—nﬂ%&%@
Hegathohdays-andlegistatively reeognized-days))) specified
in WAC 480-07-120.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-065 ((Reeerds)) Index of significant
decisions. ((The-ecommissten-will publish-and-index—its-sig-

nifieant-adjudicative-deeisionsdeelaratory-orders—interpre-
H—ve—s%a%emeﬁ%s—&ﬂd—pehey—s%&temeﬂts—)) (1) Content. The

commission will ((publish)) maintain and make available to

the public ((its—adjudicative-orders—thatreselve-contested
isstes-or-whichit-beheveswilbe-of nterest-orsignifieanee;

B

its)) an index of the following:

(a) Final orders the commission has entered after June
30, 1990, in adjudicative proceedings that contain an analysis
or decision of substantial importance to the agency in carry-
ing out its duties;

(b) Declaratory orders((;—its)) the commission has
entered after June 30, 1990, that contain an analysis or deci-
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sion of substantial importance to the agency in carrying out
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the Public Records Act. Requests for public records do not

its duties; and

(c) Interpretive and policy statements((;—and—ts—peoliey
statements)) the commission has issued since June 30, 1990.

(2) Availability. The commission will publish ((these
deeuments)) the index by the means it deems best suited to
achieve broad availability, consistent with staff resources and

technology((—rﬁe}&diﬂg—érstﬂbﬁ&eﬂ—e{lpaper—eeptes—e}ee-

)). The documents contained in
the index will also be included in the searchable document

library on the commission's public web site.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-090 Requests for public records (D)

Definition. Except for requests for assistance to review or

obtain documents on the commission's web site, any request
for identifiable public records is a request for public records

to which the commission must respond in compliance with

include:

(a) Requests for general information about a subject or
company that the commission regulates;

(b) Standing or ongoing requests for records that do not
exist at the time the commission receives the request;

(c) Requests that the commission create a new document
that compiles, organizes, collates, analyzes, summarizes, or
is otherwise derived from existing commission records; or

(d) Requests for all or substantially all records prepared,
owned, used, or retained by the commission.

(2) Form of request.

(a) Public records request form. Any person making a
request for public records should complete the commission's
Online Records Request Form. Persons can access this form

on the commission's web site and may contact the records
center for assistance.

(b) Other writing. A person who is unable or elects not to
use the commission's Online Records Request Form may

submit a letter or email to the records center. Such a request
should contaln((s)) the 1nformat10n 11sted ((be%ew—l—f—yeﬁ

5> Fermal-writtenrequests—must)) in subsection (3).of

this section.

(c) Telephone or_in-person requests. The commission

will honor requests for public records made in person or by
telephone to the public records officer during the commis-
sion's customary business hours. Any such request should
include the information listed in subsection (3) of this sec-
tion. The public records officer will subsequently confirm
receipt of this information and the substance of the request in
a written communication to the requester.

(3) Needed information. Any request for public records
should include the following information that the commis-
sion needs to respond to the request:

(a) ((¥eur)) The requester's name, physical address,
email address, and telephone number((=));

(b) The date on which ((yeu-submit-yourrequest:)) the
requester submits the request;

(¢) The identity of any individual, business, or other
organization for whom ((yew-are)) the requester is making the
request, if not only for ((yeursel)) the requester person-
ally((=)):

(d) A clear ((indieation;sueh-as-a-document-heading-or
title-that-yeu—are)) statement that the requester is requesting
public records((;-te-help-make-sure-that the requestis-handled
properly:

(e) An election of whether the requester wants to inspect
the public records ((er-get)), obtain copies, or both((<));
(f) A clear description of the identifiable public records

((you—wantseo-that-commisstonstaff-eanfind-the reeords—H
yotknow how-the-publie records-are-desertbed-inthe-tndex
ma:.nm]me d-b3 t'he. eemﬂ'nissm‘fg ﬁ]* ° 1s]le].that EIESlEHiS ton-to
teo-reviews)) the requester is requesting; and

(g) A statement of whether ((youare-making-therequest
in-orderto-obtain)) the requester is requesting a list of indi-
viduals to be used for any commercial purposes.

Permanent



WSR 18-20-007

(« . :
(&) ige“.’;ﬁ.*ss‘e" ftaﬁ v ;1.1 ma]};e a]*]e.aseﬁabge e]ﬁe” to

tive-convenienee-and-is-not-inconsistent-with-legal require-
ments-orpubliepelieies:)) (4) Requester's failure or refusal
to provide information. The public records officer will iden-

tify any information the commission needs that a requester
has not included in a request for public records and will work

with the requester to provide that information. If a requester
refuses to provide his or her identity or sufficient other infor-

mation, the commission will respond to the request to the
extent feasible and consistent with applicable law.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-095 ((Piselosure—proeedures))

Responding to requests for public records. The commis-
sion will provide the fullest assistance to requesters and the

most timely possible action in response to requests for public
records consistent with the intent of the Public Records Act to
provide full public access to public records, to protect public
records from damage or disorganization, and to prevent
excessive interference with other essential commission func-
tions.

(1) Tracking. Upon receiving a request for public
records, the public records officer will ((prempthynetify-you
-your-requestisfound-to-be-incompleteand-will-tellyeu

what-the-preblemis-)) assign it a tracking number and log it
into the commission's public records request tracking system.
(2) Task assignment. Unless the request clearly seeks

only documents that are contained in the commission's
records center, the public records officer will ((assist-yeute
] Notifvi o dofi

. . . : _ .
ciency s ota deml &l;ie.fj out reqtest Ilhi publie ;EEE; Ei‘s offt
is-reasonable:
2)Ypon—receiving—a—complete—request;)) assign the

request as a task to commission management personnel:
(a) To assess whether the request is sufficiently clear in

identifying the records the requester seeks;

(b) To determine whether the commission has or may
have documents that are responsive to the request;

(c) To develop a reasonable estimate of the time required
to search for any responsive documents; and

(d) To provide any responsive documents to the public
records officer for processing.

(3) Initial response. Within five business days of receiv-
ing a request for public records, the public records officer
will take one or more of the following actions:

(a) Inform the requester that the commission has no pub-
lic records that are responsive to the request;

(b) Make the requested records available to the requester
for inspection and copying, either via a link to the docu-
ment(s) on the commission's web site, or by providing a
paper or electronic copy of the document(s);

(c) Acknowledge receipt of the request and provide the
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commission will make the records. or an installment of the
records, available for inspection and copying;

(d) Acknowledge receipt of the request, ask the requester
to clarify any portion of the request that is unclear, and to the
extent possible, provide a reasonable estimate of when the
commission will make the requested records, or an install-
ment of the records, available for inspection and copying if
the request is not clarified; or

(e) Deny the request. If the public records officer denies
the public records request in whole or in part, the public
records officer will provide the requester with a written
explanation of the basis for the denial. The requester may

contest the denial by requesting commission review as pro-
vided in WAC 480-04-120.

(4) Additional time to respond. The commission may

extend an estimated date by which it will make the requested
records, or an installment of the records, available for inspec-
tion and copying based on the need to clarify the request, to
locate and assemble the records requested, to notify third per-
sons or agencies affected by the request, or to determine
whether any of the records are exempt or otherwise protected
from public disclosure, or for other good cause. The public
records officer will promptly notify the requester in writing
of any revised estimate and will explain the reason for the
revised estimate.

(5) Exempt or protected information. The public

records officer will review the requested records to determine
whether ((therecord-eraportion-ofit)) any record, in whole
or in part, includes information that is exempt from disclo-
sure under the Public Records Act, chapter ((42-1+%)) 42.56
RCW, or protected from disclosure under RCW 80.04.095 or
81.77.210 (records that contain valuable commercial infor-
mation), WAC 480-07-160 (Confidential and other restricted
information), a protective order the commission enters pursu-
ant to WAC 480-07-420 (Discovery—Protective orders), or
((ender)) another provision of law.

(())) (a) Exempt information. The commission will

((delete-1dentifying-detalsfrom—a)) redact from the public
records ((te—pfe’feet—fhe—pefseﬁai—pfwaey—m%efes%s—es—pfeﬂded

6)yH-yeu)) it makes available for inspection and copying

any information that is exempt from disclosure under the

requester with a reasonable estimate of the date by which the

Public Records Act or any other applicable law. The public
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records officer will provide the requester with a withholding
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will maintain those records as publicly available in their

log that identifies the specific exemption applicable to each

entirety.

redaction and briefly explains how the exemption applies.
Except as otherwise provided in this section, the public

(¢) Information subject to protective order. The follow-
ing process will apply if a requester requests a public record

records officer will make available for inspection and copy-
ing all records and portions of records that are not exempt

from public disclosure.

(b) Information designated as confidential. The follow-
ing process will apply if the requester requests a public record
that contains information that has been designated as confi-
dential under RCW 80.04.095, 81.77.210, or WAC 480-07-
160((-er-aprotective-order—and-youhave not-speetfically
asked-to-be-provided-with-confidentialinformation;)).

(i) The public records officer will ((teH-you-that-mate-
rial)) inform the requester that information in one or more
public records that are responsive to the request has been des-

ignated as confidential, ((and-ask-whetheryeou)) will offer to

provide a version of the document from which that informa-
tion has been redacted, and will ask if the requester wants the

confidential information((;-before-processing-yourrequest:

Fhe-ecommisston—witl-process—any requestfor-areecord

. . , .
“.5”5155 “.q; eStHh hsl.a of mf;{ h.i P E;l; 1515 OFes éfﬁilit
review-tnder WAC480-04-120)).

(i1) If the requester informs the public records officer that
the request necessarily includes information designated as
confidential, the commission will follow the procedure in
RCW 80.04.095 or 81.77.210, whichever is applicable, as set
forth below.

(A) The public records officer will send a written notice

that contains information that is protected from public disclo-
sure pursuant to a protective order the commission enters.

(1) The public records officer will inform the requester
that information in one or more public records that are
responsive to the request is protected from disclosure pursu-
ant to a protective order and will ask whether the requester
wants the protected information. If the requester agrees that
the commission can satisfy the request without disclosing
that information, the public records officer will provide or
make available for inspection the public records that are
responsive to the request and from which the information
protected by the protective order has been redacted.

(i1) If the requester informs the public records officer that
the request necessarily includes information that is protected

by a protective order, the commission will follow one of the
following processes:

(A) If the adjudication in which the commission entered
the protective order has concluded, the procedure in (b)(ii) of
this subsection will apply.

(B) If the adjudication has not concluded, the public
records officer will notify the presiding officer in the adjudi-
cation of the request. The presiding officer will establish by
notice or order the process the commission will use to receive
written or oral comments or argument on the request from the
requester and the parties and will enter an order determining

whether the commission will make any information subject
to the protective order available for inspection and copying.

(d) Information affecting rights of others. If the
requested records contain information that may affect rights
of others and may be exempt from disclosure, the public
records officer may notify those persons of the request prior

of the request to the provider of the confidential information,
as well as to any other person who has been identified as

to making the records available for inspection and copying. If
the public records officer elects to provide such notice, the

being directly affected by any public disclosure of the infor-

process in (b)(ii) of this subsection shall apply.

mation, and will send a copy of the notice to the requester.
The commission will send the notice electronically and, to
the extent practicable, will confirm that the provider received
that notice. The notice will state that the commission will dis-
close the requested confidential information to the requester
unless within ten days after the date of the notice, the pro-
vider obtains a court order prohibiting that disclosure. The
commission will issue that notice not more than two business
days after receiving confirmation that the requester wants the
confidential information.

(B) If the provider of the confidential information has
not obtained a court order prohibiting its disclosure within

(6) Providing responsive records.

(a) Inspection. Consistent with other demands on the
agency's resources. the commission will promptly provide
space for requesters to inspect the public records they have
requested.

(b) Copies. Upon request, the commission will provide
copies of responsive documents to the requester, subject to
the requester paying any copying charges the commission
assesses as provided in WAC 480-04-100. The commission
will provide copies of documents in the same form in which

the agency retains the record (i.e., the commission will pro-

vide paper copies of paper records and electronic copies of

ten days from the date of the commission's notice or the com-
mission has not received notification from the requester with-

electronic records in the same format or program). The public
records officer may, but is not required to, provide copies of

drawing the request or stating that the commission can satisfy
the request without disclosing confidential information, the

records in a different form or format (e.g., making .pdf elec-
tronic copies of paper records) if such copying is technically

public records officer will make the entirety of the public
records that are responsive to the request available for inspec-

feasible using existing commission resources and does not
result in the creation of a new public record.

tion and copying, including all information that had been des-
ignated as confidential, as provided in subsection (6) of this

(7) Time to inspect or claim records. The public

records officer will notify the requester in writing when the

section. The public records officer will also remove the con-

requested public records are available for inspection and

fidential designations from the records., and the commission

copying and that the requester should make arrangements to
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inspect or claim any requested copies of those records. The
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AMENDATORY SECTION (Amending WSR 06-17-087,

requester must inspect the records or claim any copies within

thirty days of the commission's notice. If the requester does
not do so or does not make other arrangements within that

thirty days, the commission may close the request.

(8) Providing records in installments. If a requester
requests a large number of records, the public records officer
may provide access to responsive records in installments. The
public records officer will notify the requester in writing
when each installment of the requested records is available
for inspection and copying and that the requester should
make arrangements to inspect or claim any requested copies
of those records. The requester must inspect the records or
claim any copies in each installment within thirty days of the
commission's notice. If the requester does not do so or does
not make other arrangements within that thirty days, the com-
mission may stop searching for the remaining records and
close the request.

(9) Closing request. The public records officer will
close the request and notify the requester in writing of that
closure under any one of the following circumstances:

(a) The commission has completed a reasonable search

for the requested public records, and either:

(i) The commission has located no responsive docu-

ments; or

(ii) The commission has located responsive documents,

the requester has inspected those records, and the commis-
sion has provided any requested copies of the records.

(b) The requester withdraws the request;

(c) The requester does not clarify an entirely unclear
request within thirty days from the date of the public records

filed 8/14/06, effective 9/14/06)

WAC 480-04-100 Copying ((and-serviee)) charges.
The commission will charge to provide copies of public
records ((apen-reguest:

T . ] blished_fee_&

(1) Adoption of statutory copying charges. The com-

mission has not calculated the actual costs for copying its
records because to do so would be unduly burdensome for the
following reasons:

(a) The commission has insufficient resources to conduct
a comprehensive study to determine the actual costs of copy-
ing its records;

(b) To conduct a study of the commission's actual copy-

ing costs would interfere with other essential agency func-
tions; and

(c) The legislature has established reasonable fees and
costs in RCW 42.56.120 after the public and requesters have
commented on, and been informed of, such fees and costs.

To timely implement a fee schedule consistent with the
Public Records Act, it is more cost efficient and expeditious
and in the public interest for the commission to adopt the leg-

islature's approved fees and costs for most of the commis-
sion's records. as authorized in RCW 42.56.120 and as pub-

lished in the commission's fee schedule.
(2) ((Fhe—<commission's)) Fee schedule. Persons may

officer's written request for clarification;

(d) The requester does not timely inspect or make
arrangements to inspect or request copies of responsive
records as provided in this section; or

(e) The requester does not timely submit any deposit, pay
fees for an installment, or make a final payment the commis-
sion has assessed for requested copies of public records as
required under WAC 480-04-100.

(10) Subsequently discovered records. The public
records officer will promptly inform the requester if, after the

commission has notified the requester that the commission
has provided all available records, the commission becomes
aware of additional responsive documents that existed at the
time the requester made the request. The commission will
make the additional documents available for inspection and
copying on an expedited basis.

(11) Log of requests. The commission will maintain a
log of the public records requests it receives, which will
include:

(a) The identity of the requester if provided by the
requester;

(b) The date the commission received the request;

(c) The text of the original request;

(d) A description of the responsive records that were
redacted or withheld and the reasons therefor; and

(e) the date of the final disposition of the request.

Permanent

obtain the schedule of the commission's copying charges
((for—copies;exeeptasprovidednWAC480-071453)b);

from-the-commission'sweb-site-or)) by contacting the com-
mission's records center. ((Out-of-state-eustomers-and-gov-
ernmental-agenetes-are-not-charged salestax:

number-of coptesrequired-to-meet-thecommisston'snternal
distributionneeds:)) The commission does not charge sales
tax on copies it makes at its own facilities.

(3) Cost estimates. Upon request, the commission will

provide a requester with a summary of the applicable charges
before the commission makes copies of the requested

records. The requester may revise the request to reduce the

requested number of copies and correspondingly reduce the

copying charges.
4) Deposits and prepayment. Before beginning to

make copies, the public records officer may require a
requester to pay a deposit of up to ten percent of the estimated
costs of copying all the requested records. The public records
officer may also require the requester to pay the remainder of
the copying costs before providing all the records, or to pay
the costs of copying an installment before providing that
installment.

(5) Waiver or other fee arrangements. The commis-
sion may waive copying charges. The commission also may

enter into a contract, memorandum of understanding, or other
agreement with a requester that provides an alternative fee
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arrangement to the charges or in response to voluminous or
frequently occurring requests.

(6) Mailing and delivery costs. The commission may
charge the actual costs it incurs to mail or use a commercial
carrier to deliver copies of the requested public records,
including the cost of any digital storage medium or device on
which the commission copies the records (such as a disc or
flash drive), the shipping container or envelope, and the post-
age or delivery charge.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-120 Review of denials of public records
requests. (1) If the commission ((dees-net-diselose)) denies a
request for a public record ((that-yeuhaverequested-and

yow)) and the requester disagrees with the denial, ((ew)) the
requester may ask the public records officer, in writing, for a

review of the denial. ((¥¥eur)) The written request for review
must describe or enclose the public records officer's written
statement that explains the reasons for the denial((;-as—pre-

)

(2) ((X¥eu)) The requester may hand deliver, or have a
courier deliver, ((eur)) the written request for review in per-
son at the commission's administrative office or ((yeu)) the
requester may send it by mail or ((eleetrente-mail)) email.

(3) The ((publie—records—eofficer)) commission will
promptly ((review—your)) consider the written request((—Fhe

ecision: cor 4] | ccionf
reviews

4))) for review. The public records officer's ((initial))
denial becomes final unless the commission modifies the
decision within two business days after the commission
receives ((yeur)) the request for review unless the requester
and the commission agree to a longer commission review
period. The commission, however, ((stil)) may modify a
denial decision at a later time. Once the public records offi-
cer's initial denial decision becomes final ((er-is-medified-by
the-eemmissien;—you)), the requester may seek judicial
review under RCW ((421473490)) 42.56.550, or the requester
may request that the Washington attorney general review any
claims of exemptions pursuant to RCW 42.56.530.

AMENDATORY SECTION (Amending WSR 03-24-028,
filed 11/24/03, effective 1/1/04)

WAC 480-04-130 Protection of public records. (1)
Only commission staff may copy public documents unless
the public records officer decides that copying by others will
not disrupt commission business operations or pose any risk
to the integrity and safety of the documents.

(2) No person may take any public record from the area
the public records officer designates for public inspection of
public records unless expressly authorized to do so by the
public records officer((=
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R

stenreftaw)). No person may disassemble or alter any docu-

ment the commission allows that person to inspect.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 480-04-030 Organization of the Washington utilities
and transportation commission.

WSR 18-20-015
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed September 21, 2018, 9:50 a.m., effective October 22, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending sections in chapter
388-76 WAC to update the references to chapter 388-112
WAC contained throughout the chapter to the new chapter
388-112A WAC. Any references to chapter 388-112 WAC
not addressed in this rule making that are contained in other
sections of chapter 388-76 WAC currently open for rule mak-
ing will be updated with the correct reference through those
specific rule developments.

Citation of Rules Affected by this Order: Amending
WAC 388-76-10035, 388-76-10063, 388-76-10064, 388-76-
10129, 388-76-10130, 388-76-10135, 388-76-10140, 388-
76-10145, 388-76-10146, 388-76-10198, 388-76-10200,
388-76-10415, and 388-76-10505.

Statutory Authority for Adoption: Chapter 70.128 RCW.

Adopted under notice filed as WSR 18-14-097 on July 3,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 13, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 13, Repealed 0.

Date Adopted: September 20, 2018.

Katherine I. Vasquez
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 12-01-004,
filed 12/7/11, effective 1/7/12)

WAC 388-76-10035 License requirements—Multiple
family home providers. The department will only consider
an application for more than one home if the applicant has:

(1) Evidence of successful completion of the forty-eight
hour residential care administrator's training to meet the
applicable requirements of chapter ((388—142)) 388-112A
WAC;

(2) The ability to operate more than one home;

(3) The following plans for each home the applicant
intends to operate. Each of the following plans must be
updated and maintained:

(a) A twenty-four hour a day, seven day a week staffing
plan;

(b) A plan for managing the daily operations of each
home; and

(c) A plan for emergencies, deliveries, staff and visitor
parking.

(4) A demonstrated history of financial solvency related
to the ability to provide care and services; and

(5) An entity representative or a resident manager at each
home who is responsible for the care of each resident at all
times.

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10063 Application—General training
requirements. An applicant must ensure that each person
listed on the application has successfully completed the train-
ing if required under this chapter and chapter ((388-1H2))
388-112A WAC.

AMENDATORY SECTION (Amending WSR 16-01-171,
filed 12/22/15, effective 1/22/16)

WAC 388-76-10064 Adult family home administra-
tor training requirements. (1) The applicant and the entity
representative must successfully complete the department
approved adult family home administration class as required
in chapter ((388-H2)) 388-112A WAC.

(2) An applicant and entity representative may not be
required to take the adult family home administrator class if
there is a change in ownership and the applicant and entity
representative are already participants in the operation of a
currently licensed home.

(3) An applicant and entity representative must take the
adult family home administrator class when the application is
for an additional licensed home and the class has not already
been successfully taken.

(4) The class must be a minimum of forty-eight hours of
classroom time and approved by the department.

(5) Under exceptional circumstances, the department
may waive the administrator training class for up to four
months if the application meets all the other requirements for
licensure and all the components of WAC 388-76-10074.
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AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10129 Qualifications—Adult family
home personnel. The adult family home must ensure that the
following are qualified and meet all of the applicable require-
ments of this chapter and chapter ((388-142)) 388-112A
WAC:

(1) Any person employed or used by the adult family
home, directly or by contract, by an adult family home;
including but not limited to:

(a) The provider;

(b) Entity representative;

(c) Resident manager;

(d) Staff; and

(€D (e) Caregivers.

AMENDATORY SECTION (Amending WSR 15-03-037,
filed 1/12/15, effective 2/12/15)

WAC 388-76-10130 Qualifications—Provider, entity
representative and resident manager. The adult family
home must ensure that the provider, entity representative and
resident manager have the following minimum qualifica-
tions:

(1) Be twenty-one years of age or older;

(2) Have a United States high school diploma or high
school equivalency certificate as provided in RCW
28B.50.536, or any English or translated government docu-
ment of the following:

(a) Successful completion of government approved pub-
lic or private school education in a foreign country that
includes an annual average of one thousand hours of instruc-
tion a year for twelve years, or no less than twelve thousand
hours of instruction;

(b) Graduation from a foreign college, foreign univer-
sity, or United States community college with a two-year
diploma, such as an associate's degree;

(¢) Admission to, or completion of course work at a for-
eign or United States college or university for which credit
was awarded;

(d) Graduation from a foreign or United States college or
university, including award of a bachelor's degree;

(e) Admission to, or completion of postgraduate course
work at, a United States college or university for which cred-
its were awarded, including award of a master's degree; or

(f) Successful passage of the United States board exam-
ination for registered nursing, or any professional medical
occupation for which college or university education was
required.

(3) Completion of the training requirements that were in
effect on the date they were hired or became licensed provid-
ers, including the requirements described in chapter ((388-
H2)) 388-112A WAC;

(4) Have good moral and responsible character and rep-
utation;

(5) Be literate and able to communicate in the English
language, and assure that a person is on staff and available at
the home who is capable of understanding and speaking
English well enough to be able to respond appropriately to
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emergency situations and be able to read, understand and
implement resident negotiated care plans.

(6) Assure that there is a mechanism to communicate
with the resident in his or her primary language either
through a qualified person on-site or readily available at all
times, or other reasonable accommodations, such as a lan-
guage line.

(7) Be able to carry out the management and administra-
tive requirements of chapters 70.128, 70.129 and 74.34
RCW, this chapter and other applicable laws and regulations;

(8) Have completed at least one thousand hours of suc-
cessful direct care experience in the previous sixty months
obtained after age eighteen to vulnerable adults in a licensed
or contracted setting before operating or managing a home.
Individuals holding one of the following professional
licenses are exempt from this requirement:

(a) Physician licensed under chapter 18.71 RCW;,

(b) Osteopathic physician licensed under chapter 18.57
RCW;

(c) Osteopathic physician assistant licensed under chap-
ter 18.57A RCW;

(d) Physician assistant licensed under chapter 18.71A
RCW;

(e) Registered nurse, advanced registered nurse practi-
tioner, or licensed practical nurse licensed under chapter
18.79 RCW.

(9) Have no disqualifying criminal convictions or pend-
ing criminal charges under chapter 388-113 WAC;

(10) Have none of the negative actions listed in WAC
388-76-10180;

(11) Obtain and keep valid cardiopulmonary resuscita-
tion (CPR) and first-aid card or certificate as required in
chapter ((388-1+H2)) 388-112A WAC; and

(12) Have tuberculosis screening to establish tuberculo-
sis status per this chapter.

AMENDATORY SECTION (Amending WSR 17-01-002,
filed 12/7/16, effective 1/7/17)

WAC 388-76-10135 Qualifications—Caregiver. The
adult family home must ensure each caregiver has the follow-
ing minimum qualifications:

(1) Be eighteen years of age or older;

(2) Has a clear understanding of the caregiver job
responsibilities and knowledge of each resident's negotiated
care plan to provide care specific to the needs of each resi-
dent;

(3) Has basic communication skills to:

(a) Be able to communicate or make provisions to com-
municate with the resident in his or her primary language;
and

(b) Understand and speak English well enough to:

(1) Respond appropriately to emergency situations; and

(i1) Read, understand, and implement resident negotiated
care plans;

(4) Has completed the training requirements in effect on
the date the caregiver was hired, including the requirements
applicable to the caregiver under chapter ((388-12)) 388-
112A WAC;
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(5) Has no disqualifying criminal convictions or pending
criminal charges under chapter 388-113 WAC;

(6) Has none of the negative actions listed in WAC 388-
76-10180;

(7) Has a current valid ((first-atd)) first-aid card or certif-
icate as required in chapter ((388142)) 388-112A WAC,
except nurses, who are exempt from this requirement;

(8) Has a valid cardiopulmonary resuscitation (CPR)
card or certificate as required in chapter ((388-+2)) 388-
112A WAC; and

(9) Meets the tuberculosis screening requirements of this
chapter.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10140 Qualifications—Students—Vol-
unteers. The adult family home must ensure that students
and volunteers meet the following minimum qualifications:

(1) Be eighteen years old or older;

(2) Meet the department's training requirements of chap-
ter ((388-12)) 388-112A WAC;

(3) Have no criminal convictions listed in RCW
43.43.830 and 43.43.842 or state or federal findings of aban-
donment, abuse, neglect or financial exploitation; and

(4) Tuberculosis screening to establish tuberculosis sta-
tus per this chapter.

AMENDATORY SECTION (Amending WSR 16-20-095,
filed 10/4/16, effective 11/4/16)

WAC 388-76-10145 Qualifications—Licensed nurse
as provider, entity representative, or resident manager.
The adult family home must ensure that a licensed nurse who
is a provider, entity representative, or resident manager:

(1) Meets all minimum qualifications for providers,
entity representatives, or resident managers listed in WAC
388-76-10130; and

(2) Has a current valid cardiopulmonary resuscitation
(CPR) card or certificate as required in chapter ((388-12))
388-112A WAC.

AMENDATORY SECTION (Amending WSR 15-03-037,
filed 1/12/15, effective 2/12/15)

WAC 388-76-10146 Qualifications—Training and
home care aide certification. (1) The adult family home
must ensure staff persons hired before January 7, 2012 meet
training requirements in effect on the date hired, including
requirements in chapter ((388-H2)) 388-112A WAC.

(2) The adult family home must ensure all adult family
home caregivers, entity representatives, and resident manag-
ers hired on or after January 7, 2012, meet the long-term care
worker training requirements of chapter ((388-+2)) 388-
112A WAC, including but not limited to:

() Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and/or devel-
opmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and
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(e) Continuing education.

(3) All persons listed in subsection (2) of this section,
must obtain the home-care aide certification if required by
this section or chapters 246-980 or ((388-1H2)) 388-112A
WAC.

(a) Until March 1, 2016, a provisional home-care aide
certification may be issued by the department of health to a
long-term care worker who is limited English proficient.

(4) Even if an adult family home applicant does not
intend to provide direct personal care, the applicant must
meet the long-term care worker training and home-care aide
certification requirements under chapter ((388-H2)) 388-
112A WAC to the same extent that the requirements would
apply if the applicant was a long-term care worker.

(5) Under RCW 18.88B.041 and chapter 246-980 WAC,
certain individuals, including registered nurses, licensed
practical nurses, certified nursing assistants or persons who
are in an approved certified nursing assistant ((pregrams pro-
gram, are exempt from home-care aide certification and long-
term care worker training requirements. This exemption does
not apply to continuing education; these individuals must
comply with continuing education requirements under chap-
ter ((388-12)) 388-112A WAC.

(6) The adult family home must ensure that all staff
receive the orientation and training necessary to perform their
job duties.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10198 Adult family home—Personnel
records. The adult family home must keep documents related
to staff in a place readily accessible to authorized department
staff. These documents must be available during the staff's
employment, and for at least two years following employ-
ment. The documents must include but are not limited to:

(1) Staff information such as address and contact infor-
mation.

(2) Staff orientation and training records pertinent to
duties, including, but not limited to:

(a) Training required by chapter ((388-+2)) 388-112A
WAUC, including as appropriate for each staff person, orienta-
tion, basic training or modified basic training, specialty train-
ing, nurse delegation core training, and continuing education;

(b) Cardiopulmonary resuscitation;

(c) First aid; and

(d) HIV/AIDS training.

(3) Tuberculosis testing results.

(4) Criminal history disclosure and background check
results as required.

AMENDATORY SECTION (Amending WSR 12-16-087,
filed 7/31/12, effective 8/31/12)

WAC 388-76-10200 Adult family home—Staff—
Availability—Contact information. In addition to other
licensing requirements for staff availability, the adult family
home must:
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(1) Ensure at least one qualified caregiver is present in
the home whenever one or more residents are present in the
home, except as provided in subsection (2). For purpose of
this subsection, a qualified caregiver means someone who
has completed orientation and basic training as required by
chapter ((388-1+2)) 388-112A WAC;

(2) Ensure that before the adult family home leaves a res-
ident unattended:

(a) That the adult family home determines that the resi-
dent can be left unattended safely, based upon an assessment
that identifies the resident's strengths and needs;

(b) The resident knows what to do in an emergency and
is able to successfully act on that knowledge; such as leaving
the home or calling 911, when necessary;

(c) The adult family home individualizes each resident's
negotiated care plan to the resident's identified strengths and
needs and includes a limited and specific amount of time the
resident is safe to be left unattended;

(d) The resident consents to the plan to be left unat-
tended; and

(e) The resident is able to contact a responsible staff per-
son at all times.

(3) Designate an experienced, staff member who is capa-
ble of responding on behalf of the adult family home by
phone or pager at all times.

(4) Give residents the telephone or pager number for the
contact required in subsection (2) of this section;

(5) Ensure the provider, entity representative or resident
manager is readily available to:

(a) Each resident;

(b) Residents' representatives;

(c) Caregivers; and

(d) Authorized state staff.

AMENDATORY SECTION (Amending WSR 10-04-008,
filed 1/22/10, effective 2/22/10)

WAC 388-76-10415 Food services. The adult family
home must:

(1) Ensure that the safe food handling training require-
ments of chapter ((388-+2)) 388-112A WAC are met; and

(2) Serve meals:

(a) In the home where each resident lives; and

(b) That accommodate each resident's:

(1) Preferences;

(1) Food allergies and sensitivities;

(iii) Caloric needs;

(iv) Cultural and ethnic background; and

(v) Physical condition that may make food intake diffi-
cult such as being hard for the resident to chew or swallow.

AMENDATORY SECTION (Amending WSR 10-04-008,
filed 1/22/10, effective 2/22/10)

WAC 388-76-10505 Specialty care—Admitting and
retaining residents. The adult family home must not admit
or keep a resident with specialty care needs, such as develop-
mental disability, mental illness, or dementia as defined in
WAC 388-76-10000, if the provider, entity representative,
resident manager and staff have not completed the specialty
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care training required by chapter ((388—+2)) 388-112A
WAC.

WSR 18-20-018
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed September 21, 2018, 10:27 a.m., effective October 22, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending sections in chapter
388-78A WAC to update the references to chapter 388-112
WAC contained throughout the chapter to the new chapter
388-112A WAC. Any references to chapter 388-112 WAC
not addressed in this rule making that are contained in other
sections of chapter 388-78 A WAC currently open for rule
making will be updated with the correct reference through
those specific rule developments.

Citation of Rules Affected by this Order: Amending
WAC 388-78A-2450, 388-78A-2474, 388-78 A-2490, 388-
78A-2500, 388-78A-2510, 388-78A-2540, and 388-78A-
2550.

Statutory Authority for Adoption: Chapter 18.20 RCW.

Adopted under notice filed as WSR 18-14-063 on June
29, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 7, Repealed 0.

Date Adopted: September 20, 2018.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2450 Staff. (1) Each assisted living
facility must provide sufficient, trained staff persons to:

(a) Furnish the services and care needed by each resident
consistent with his or her negotiated service agreement;

(b) Maintain the assisted living facility free of safety
hazards; and

(c) Implement fire and disaster plans.

(2) The assisted living facility must:

(a) Develop and maintain written job descriptions for the
administrator and each staff position and provide each staff
person with a copy of his or her job description before or
upon the start of employment;
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(b) Verify staff persons' work references prior to hiring;

(c) Verify prior to hiring that staff persons have the
required licenses, certification, registrations, or other creden-
tials for the position, and that such licenses, certifications,
registrations, and credentials are current and in good stand-
ing;

(d) Document and retain for twelve weeks, weekly staft-
ing schedules, as planned and worked;

(e) Ensure all resident care and services are provided
only by staff persons who have the training, credentials,
experience and other qualifications necessary to provide the
care and services;

(f) Ensure at least one caregiver, who is eighteen years of
age or older and has current cardiopulmonary resuscitation
and first-aid cards, is present and available to assist residents
at all times:

(i) When one or more residents are present on the
assisted living facility premises; and

(i1) During assisted living facility activities off of the
assisted living facility premises.

(g) Ensure caregiver provides on-site supervision of any
resident voluntarily providing services for the assisted living
facility;

(h) Provide staff orientation and appropriate training for
expected duties, including:

(i) Organization of the assisted living facility;

(i1) Physical assisted living facility layout;

(iii) Specific duties and responsibilities;

(iv) How to report resident abuse and neglect consistent
with chapter 74.34 RCW and assisted living facility policies
and procedures;

(v) Policies, procedures, and equipment necessary to
perform duties;

(vi) Needs and service preferences identified in the nego-
tiated service agreements of residents with whom the staff
persons will be working; and

(vii) Resident rights, including without limitation, those
specified in chapter 70.129 RCW.

(1) Develop and implement a process to ensure caregiv-
ers:

(1) Acquire the necessary information from the pread-
mission assessment, on-going assessment and negotiated ser-
vice agreement relevant to providing services to each resident
with whom the caregiver works;

(i) Are informed of changes in the negotiated service
agreement of each resident with whom the caregiver works;
and

(iii) Are given an opportunity to provide information to
responsible staff regarding the resident when assessments
and negotiated service agreements are updated for each resi-
dent with whom the caregiver works.

(j) Ensure all caregivers have access to resident records
relevant to effectively providing care and services to the res-
ident.

(3) The assisted living facility must:

(a) Protect all residents by ensuring any staff person sus-
pected or accused of abuse, neglect, financial exploitation, or
abandonment does not have access to any resident until the
assisted living facility investigates and takes action to ensure
resident safety;
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(b) Not interfere with the investigation of a complaint,
coerce a resident or staff person regarding cooperating with a
complaint investigation, or conceal or destroy evidence of
alleged improprieties occurring within the assisted living
facility;

(c) Prohibit staff persons from being directly employed
by a resident or a resident's family during the hours the staff
person is working for the assisted living facility;

(d) Maintain the following documentation on the
assisted living facility premises, during employment, and at
least two years following termination of employment:

(1) Staff orientation and training or certification pertinent
to duties, including, but not limited to:

(A) Training required by chapter ((388-12)) 388-112A
WAC;

(B) Home care aide certification as required by this
chapter and chapter 246-980 WAC;

(C) Cardiopulmonary resuscitation;

(D) First aid; and

(E) HIV/AIDS training.

(i) Disclosure statements and background checks as
required in WAC 388-78A-2461 through 388-78 A-2471; and

(iii) Documentation of contacting work references and
professional licensing and certification boards as required by
subsection (2) of this section.

(4) The assisted living facility is not required to keep on
the assisted living facility premises, staff records that are
unrelated to staff performance of duties. Such records
include, but are not limited to, pay records, and health and
insurance benefits for staff.

AMENDATORY SECTION (Amending WSR 14-05-035,
filed 2/12/14, effective 3/15/14)

WAC 388-78A-2474 Training and home care aide
certification requirements. (1) The assisted living facility
must ensure staff persons hired before January 7, 2012 meet
training requirements in effect on the date hired, including
requirements in chapter ((388-H2)) 388-112A WAC.

(2) The assisted living facility must ensure all assisted
living facility administrators, or their designees, and caregiv-
ers hired on or after January 7, 2012 meet the long-term care
worker training requirements of chapter ((388-+2)) 388-
112A WAC, including but not limited to:

(a) Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and/or devel-
opmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.

(3) The assisted living facility must ensure that all staff
receive appropriate training and orientation to perform their
specific job duties and responsibilities.

(4) The assisted living facility must ensure all persons
listed in subsection (2) of this section, obtain the home-care
aide certification.

(5) Under RCW 18.88B.041 and chapter 246-980 WAC,
certain individuals including registered nurses, licensed prac-
tical nurses, certified nursing assistants, or persons who are in
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an approved certified nursing assistant training program are
exempt from long-term care worker basic training require-
ments. Continuing education requirements under chapter
((388-1+12)) 388-112A WAC still apply to these individuals,
except for registered nurses and licensed practical nurses.

(6) For the purpose of this section, the term "caregiver"

has the same meaning as the term "long-term care worker" as
defined in RCW 74.39A.0009.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2490 Specialized training for devel-
opmental disabilities. The assisted living facility must
ensure completion of specialized training, consistent with
chapter ((388-H2)) 388-112A WAC, to serve residents with
developmental disabilities, whenever at least one of the resi-
dents in the assisted living facility has a developmental dis-
ability as defined in WAC 388-823-0040, that is the resident's
primary special need.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2500 Specialized training for mental
illness. The assisted living facility must ensure completion of
specialized training, consistent with chapter ((388-342)) 388-
112A WAC, to serve residents with mental illness, whenever
at least one of the residents in the assisted living facility has a
mental illness that is the resident's primary special need and
is a person who has been diagnosed with or treated for an
Axis I or Axis II diagnosis, as described in the Diagnostic
and Statistical Manual of Mental Disorders, Fourth Edition,
Text Revision, and:

(1) Who has received the diagnosis or treatment within
the previous two years; and

(2) Whose diagnosis was made by, or treatment provided
by, one of the following:

(a) A licensed physician;

(b) A mental health professional;

(c) A psychiatric advanced registered nurse practitioner;
or

(d) A licensed psychologist.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2510 Specialized training for demen-
tia. The assisted living facility must ensure completion of
specialized training, consistent with chapter ((388342)) 388-
112A WAC, to serve residents with dementia, whenever at
least one of the residents in the assisted living facility has a
dementia that is the resident's primary special need and has
symptoms consistent with dementia as assessed per WAC
388-78A-2090(7).
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AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2540 Administrator requirements.
The licensee must ensure the assisted living facility adminis-
trator:

(1) Meets the training requirements under chapter ((388-
H2)) 388-112A WAC; and

(2) Knows and understands how to apply Washington
state statutes and administrative rules related to the operation
of an assisted living facility; and

(3) Meets the administrator qualification requirements
referenced in WAC 388-78A-2520 through 388-78 A-2527.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2550 Administrator training docu-
mentation. The assisted living facility must maintain for
department review, documentation of the administrator com-
pleting:

(1) Training required by chapter ((388-+H2)) 388-112A
WAC;

(2) Department training in an overview of Washington
state statutes and administrative rules related to the operation
of an assisted living facility;

(3) As applicable, certification from a department-recog-
nized national accreditation health or personal care organiza-
tion; and

(4) As applicable, the qualifying administrator-training
program.

WSR 18-20-022
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 18-255—Filed September 24, 2018, 7:56 a.m., effective October 25,
2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Creating WAC 220-220-250 to define the
license products available under the resident disabled veteran
donation program, effective June 13, 2018.

Citation of Rules Affected by this Order: New WAC
220-220-250 Donation program for resident disabled veter-
ans.

Statutory Authority for Adoption: RCW 77.32.590.

Adopted under notice filed as WSR 18-15-085 on July
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 20, 2018.

Kelly Susewind
Director

NEW SECTION

WAC 220-220-250 Donation program for resident
disabled veterans. (1) The department is authorized to create
a special donation program for resident disabled veterans
who meet the eligibility criteria set forth in RCW 77.32.480
(1)(a) or (b).

(2) Funds donated by the public will be deposited into a
disabled veterans donation fund account. On a first-come,
first-served basis, qualifying resident disabled veteran will
have the opportunity to purchase certain recreational hunting
and fishing licenses at the prices set forth below using funds
in the disabled veterans donation fund account, as available.
Donation account funds may also be applied to dealer and
transaction fees associated with each qualifying license pur-
chase.

(3) Qualifying resident disabled veterans are eligible to
purchase the following licenses using available funds from
the disabled veterans donation fund account:

(a) Hunting Licenses:

(1) Deer;

(i1) Deer and elk;

(iii) Deer, elk, bear, cougar;

(iv) Elk;

(v) Small game;

(vi) Deer and elk with small game;

(vii) Deer with small game;

(viii) Deer, elk, bear, cougar with small game;

(ix) Elk with small game;

(x) Bear with small game;

(xi) Cougar with small game;

(xii) Bear;

(xiii) Cougar.

(b) Fishing Licenses:

(i) Annual combination fishing;

(1) Three-day razor clam.

(4) Per RCW 77.32.480(1), qualifying resident disabled
veterans will be issued hunting licenses at the reduced rate of
a youth hunting license.

(5) Qualifying resident disabled veterans will be issued
annual combination fishing licenses at the rate of eight dol-
lars and fifty cents, which includes the reduced license rate of
five dollars set forth in RCW 77.32.480(1) and the rockfish
and biotoxin surcharges set forth in RCW 77.32.470 (2)(a)
and 77.32.555(1).

(6) Qualifying resident disabled veterans will be issued
three-day razor clam licenses at the rate of seven dollars,
which includes the license rate of five dollars set forth in
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RCW 77.32.520(5) and the biotoxin surcharge set forth in
RCW 77.32.555(1).

WSR 18-20-023
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 24, 2018, 9:33 a.m., effective October 25, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order revises the office of the
superintendent of public instruction learning assistance pro-
gram (LAP) carryover and recovery calculation to allow dis-
tricts to carryover one hundred percent of unspent LAP high
poverty funds from the 2017-18 school year to the 2018-19
school year only.

Citation of Rules Affected by this Order: Amending
WAC 392-122-900.

Statutory Authority for Adoption: RCW 28A.150.290,
28A.710.220.

Adopted under notice filed as WSR 18-16-123 on
August 1, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 21, 2018.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-122-900 General provision—Indirect cost
limitations, carryover limitations and recoveries. Categor-
ical apportionment moneys shall be expended for allowable
categorical program costs. Indirect cost charges to categori-
cal programs are limited as provided in this section. Categor-
ical moneys may be carried over from one school district or
charter school fiscal year to another only as provided in this
section.

(1) The superintendent of public instruction shall recover
categorical program allocations made pursuant to this chapter
if not expended by the school district or charter school during
the school year for allowable program costs.

Permanent

Washington State Register, Issue 18-20

(2) For the 2000-01 school year and thereafter, "allow-
able program costs" means direct program expenditures plus
allowable indirect program charges.

(a) Direct program expenditures are expenditures
directly traceable to the program for the school year reported
consistent with the Accounting Manual for Public School
Districts in the State of Washington and instructions provided
by the superintendent of public instruction including the
Administrative Budgeting, and Financial Reporting Hand-
book.

(b) For the purposes of this section, special education
program expenditures shall be reduced (abated) by revenues
to account 7121 special education revenues from other dis-
tricts or charter schools.

(c) For special education, highly capable, and transi-
tional bilingual, allowable indirect program charges equal
direct program expenditures times the percentage calculated
from the school district's or charter school's annual financial
statements (Report F-196) for two school years prior as fol-
lows:

(1) Divide direct expenditures for program 97 ((éis-
trietwide)) district-wide support by;

(i1) Total general fund direct expenditures for all pro-
grams minus direct expenditures for program 97 ((éis-
trietwide)) district-wide support; and

(iii) Round to three decimal places.

(d) For the learning assistance program, allowable indi-
rect program charges equal the direct program expenditures
times the federal restricted indirect rate calculated by the
superintendent of public instruction.

(e) For the institutional education program, allowable
indirect program charges equal the state institutional educa-
tion program allocation times the percentage allocated for
indirect costs pursuant to the biennial operating appropria-
tions act and the state funding formula.

(3) Commencing with the 1994-95 school year alloca-
tion, a school district or charter school may carry over from
one school district fiscal year to the next up to ten percent of
the state learning assistance program allocation. For the
2017-18 school year only. a school district or charter school
may carry over all unspent learning assistance program high
poverty allocations to the 2018-19 school year. Carryover
moneys shall be expended solely for allowable learning assis-
tance program costs.

(4) Commencing with the 1997-98 school year alloca-
tion, a district or charter school may carry over from one
school fiscal year to the next up to ten percent of state special
education program allocation. Carryover moneys shall be
expended solely for allowable state special education pro-
gram costs.

(5) Commencing with the 1998-99 school year alloca-
tion, a school district may carry over from one school district
fiscal year to the next up to ten percent of the state institu-
tional education program allocation. Carryover moneys shall
be expended solely for allowable state institutional education
program costs.

(6) The amount recovered pursuant to this section for
special education, highly capable, bilingual, and learning
assistance programs shall be determined as follows:
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(a) Sum the state allocation for the categorical program
for the school year and any carryover from the prior school
year if applicable;

(b) Determine the district's or charter school's allowable
program costs for the school year pursuant to this section;

(c) If the result of (a) of this subsection exceeds the result
of (b) of this subsection, the difference less any allowable
carryover shall be recovered.

(7) For the 2017-18 school year only, learning assistance
program high poverty allocations are not subject to the recov-
ery provisions outlined in WAC 392-122-900 (6)(a) through
(©).

(8) The amount recovered pursuant to this section for the
institutional education program shall be determined as fol-
lows:

(a) Sum the state allocation for the institutional educa-
tion program for the school year excluding any amount pro-
vided for indirect costs, and any carryover from the prior
school year if applicable;

(b) Determine the school district's direct expenditures for
the institutional education program as reported on Report F-
196 or such other document filed pursuant to instructions
provided by the superintendent of public instruction;

(c) If the amount of (a) of this subsection exceeds the
amount of (b) of this subsection, the difference less any
allowable carryover shall be recovered.

((68))) (9) This section applies to categorical program
allocations to school districts, educational service districts
and, in the case of institutional education programs, entities
contracting to provide an institutional education program
funded under this chapter.

WSR 18-20-025
PERMANENT RULES
WASHINGTON STATE UNIVERSITY
[Filed September 24, 2018, 9:58 a.m., effective October 25, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The university is adding new chapter 504-49
WAC, regarding the administration of the state renewable
energy system incentive program for citizens, businesses, and
utilities.

In accordance with the renewable energy system incen-
tive program law, ESSB 5939, signed into law on July 7,
2017, the state renewable energy system incentive program is
to be administered by the Washington State University
energy program. The new rules are needed to provide proce-
dures and requirements for the administration of this pro-
gram.

Citation of Rules Affected by this Order: New WAC
504-49-010, 504-49-100, 504-49-103, 504-49-105, 504-49-
108, 504-49-110, 504-49-115, 504-49-120, 504-49-125, 504-
49-130, 504-49-135, 504-49-140, 504-49-145, 504-49-150,
504-49-155, 504-49-160, 504-49-165, 504-49-170, 504-49-
175, 504-49-180, 504-49-185, 504-49-190, 504-49-195, 504-
49-200, 504-49-205, 504-49-210, 504-49-215, 504-49-220,
504-49-225, 504-49-230, 504-49-235, 504-49-240, 504-49-
245, 504-49-250, 504-49-300, 504-49-305, 504-49-310, 504-
49-400, 504-49-405, 504-49-500, 504-49-505, 504-49-510,
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504-49-515, 504-49-520, 504-49-525, 504-49-600, 504-49-
605, 504-49-610, 504-49-615, 504-49-700, 504-49-705, 504-
49-710, and 504-49-715.

Statutory Authority for Adoption: RCW 28B.30.150.

Adopted under notice filed as WSR 18-15-087 on July
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 53, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 53, Amended 0, Repealed 0.

Date Adopted: September 21, 2018.

Deborah L. Bartlett, Director
Procedures, Records, and Forms
and University Rules Coordinator

Chapter 504-49 WAC

RENEWABLE ENERGY SYSTEM INCENTIVE PRO-
GRAM

NEW SECTION

WAC 504-49-010 Introduction. (1) The rules in this
chapter explain the renewable energy system incentive pro-
gram, which is administered by the Washington State Univer-
sity energy program (hereinafter referred to as "energy pro-
gram"). It is the legislature's intent to provide the incentives
as described in RCW 82.16.130 in order to ensure the sustain-
able job growth and vitality of the state's renewable energy
sector. The purpose of the incentive is to reduce the costs
associated with installing and operating renewable energy
systems by persons or entities receiving the incentive. This
incentive program authorizes an incentive payment based on
electricity generated by renewable energy systems located in
Washington state. Qualified renewable energy systems
include:

(a) Solar energy systems;

(b) Wind generators; and

(c) Certain types of anaerobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that generates
electricity.

(2) The rules in this chapter are divided into seven parts
based on subject matter, as follows:

(a) Part I: Definitions;

(b) Part II: Participation and application requirements,
and incentive levels by project type;
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(c) Part I1I: Calculation of incentives;

(d) Part IV: General topics;

(e) Part V: Manufactured in Washington state;

(f) Part VI: Application process for currently certified
renewable energy systems in the cost recovery incentive pro-
gram; and

(g) Part VII: Appeals rights.

PART I

DEFINITIONS

NEW SECTION

WAC 504-49-100 Overview. The definitions in Part I
of this chapter (this section and WAC 504-49-103 through
504-49-195) apply throughout this chapter unless the context
clearly requires otherwise.

NEW SECTION

WAC 504-49-103 Administrator. The term "adminis-
trator" has the following two meanings in this chapter:

(1) For purposes of a shared commercial solar project,
the administrator is a utility or a business under contract with
a utility which administers a shared commercial solar project
that meets the eligibility requirements specified in this chap-
ter. The administrator applies for certification on behalf of
each of the project participants. In addition, the administrator
performs administrative tasks on behalf of the owners as may
be necessary, such as:

(a) Receiving the renewable energy incentive payments;

(b) Allocating and paying appropriate amounts of such
payments to owners; and

(¢) Communicating with the energy program about any
changes in participants.

(2) For purposes of a community solar project as defined
in WAC 504-49-120, the administrator is the utility, non-
profit, or local housing authority (as defined in RCW
35.82.020) that organizes and administers the community
solar project. The administrator is responsible for applying
for the renewable energy system incentive on behalf of the
system's owners. In addition, the administrator performs
administrative tasks on behalf of the owners as may be neces-
sary, such as:

(a) Receiving the renewable energy incentive payments;

(b) Allocating and paying appropriate amounts of such
payments to owners; and

(c) Communicating with the energy program about any
changes in participants.

NEW SECTION

WAC 504-49-105 Caps and limits. "Caps and limits"
are defined as follows:

(1) "Annual incentive limits" means the annual limits on
total incentives paid per person, business, or household for a
given fiscal year of electricity generation from the four proj-
ect types described in chapter 36, Laws of 2017, 3rd sp. sess.
(ESSB 5939). Each incentive recipient may qualify for pay-
ments up to the incentive cap within each project type. How-
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ever, incentive recipients who have multiple projects within
one project type are subject to the cap for the applicable proj-
ect type. These caps are as follows:

(a) Residential-scale systems: Five thousand dollars;

(b) Commercial-scale systems: Twenty-five thousand
dollars;

(¢) Shared commercial solar projects: Up to thirty-five
thousand dollars per year per project participant, as deter-
mined by the terms specified in chapter 36, Laws of 2017, 3rd
sp. sess. (ESSB 5939); and

(d) Community solar projects: Five thousand dollars per
project participant.

(2) "Utility credit cap" means that the maximum annual
incentives paid by an electrical utility may not exceed one
and one-half percent of the businesses' taxable power sales
generated in calendar year 2014 and due under RCW 82.16.-
020 (1)(b) or two hundred fifty thousand dollars, whichever
is greater, up to the utility's public utility tax liability.

(3) "Project type cap" has the following two meanings in
this chapter:

(a) For commercial-scale systems, the project type cap is
twenty-five percent of the remaining funds for credit avail-
able to a utility as of July 1, 2017; and

(b) For community solar and shared commercial solar
projects combined, the project type cap is fifty percent of the
remaining funds for credit available to a utility as of July 1,
2017.

(4) "Incentive rate limit" for shared commercial solar
project participants means that the incentive rate must not
exceed the difference between the levelized cost of energy
output and the participant's retail rate.

(5) "Total program limit" means that the total incentive
payments made under this program (in this chapter) may not
exceed one hundred ten million dollars.

NEW SECTION

WAC 504-49-108 Certification. "Certification" means
the authorization issued by the energy program establishing a
system's eligibility and the eligibility of a person, business, or
household to receive annual incentive payments from the
serving utility for the incentive program term.

NEW SECTION

WAC 504-49-110 Commercial-scale system. "Com-
mercial-scale system" means a renewable energy system or
system other than a community solar project or a shared com-
mercial solar project with a direct current combined name-
plate capacity greater than twelve kilowatts that meets the
applicable system eligibility requirements established in sec-
tion 6, chapter 36, Laws of 2017, 3rd sp. sess. (ESSB 5939).

NEW SECTION

WAC 504-49-115 Community solar project. "Com-
munity solar project" means a solar energy system that:

(1) Has a nameplate generating capacity that is no larger
than one thousand kilowatts direct current;
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(2) Must have at least ten participants or one participant
for every ten kilowatts direct current nameplate capacity,
whichever is greater; and

(3) Meets the applicable eligibility requirements estab-
lished in sections 6 and 7, chapter 36, Laws of 2017, 3rd sp.
sess. (ESSB 5939).

NEW SECTION

WAC 504-49-120 Consumer-owned utility. "Con-
sumer-owned utility" has the same meaning as in RCW
19.280.020.

NEW SECTION

WAC 504-49-125 Customer-owner. "Customer-
owner" means the owner of a residential-scale or commer-
cial-scale renewable energy system, where such owner:

(1) Is not a utility;

(2) Is the primary account holder of the utility account;
and

(3) Either owns or occupies the premises where the
renewable energy system is installed.

NEW SECTION

WAC 504-49-130 Direct current. "Direct current”
means the unidirectional flow of electric charge.

NEW SECTION

WAC 504-49-135 Electric utility or utility. "Electric
utility" or "utility" means a consumer-owned utility or inves-
tor-owned utility as those terms are defined in RCW 19.280.-
020.

NEW SECTION

WAC 504-49-140 Fiscal year. "Fiscal year" means July
1st through June 30th of the following year for the purposes
of this rule. For example, fiscal year 2018 goes from July 1,
2017, through June 30, 2018.

NEW SECTION

WAC 504-49-145 Nonprofit organization. "Nonprofit
organization" means an organization exempt from taxation
under 26 U.S.C. Sec. 501 (¢)(3) of the federal Internal Reve-
nue Code of 1986, as amended, as of January 1, 2009.

NEW SECTION

WAC 504-49-150 Person, business, and household.
"Person, business, and household" means any individual,
firm, partnership, corporation, company, association, agency,
or any other legal entity that resides on a property or has a
business located on a property within the service area of the
utility where the renewable energy system is located.

(1) No person, business, or household is eligible to
receive incentive payments provided under section 1, chapter
36, Laws of 2017, 3rd sp. sess. (ESSB 5939) of more than:
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(a) Five thousand dollars per year for residential-scale
systems or community solar projects;

(b) Twenty-five thousand dollars per year for commer-
cial-scale systems; or

(¢) Thirty-five thousand dollars per year for shared com-
mercial solar projects.

(2) Example: Two or more individuals living together in
one household, with one customer account with the partici-
pating utility, constitutes a household. Although they may
each individually participate in this incentive program, these
same individuals living together in one household receive
incentives in accordance with this chapter.

NEW SECTION

WAC 504-49-155 Program term. "Program term"
means eight years, or until cumulative incentive payments for
electricity produced by the project reach fifty percent of the
total system price, including applicable sales tax, whichever
occurs first. Eight years is equivalent to ninety-six months of
electricity generation from the time of certification.

NEW SECTION

WAC 504-49-160 Project participant. "Project partic-
ipant" has the two following meanings:

(1) For purposes of community solar projects, a utility
customer who participates in a community solar project in
order to obtain a beneficial interest. Eligible participants of a
community solar project that are business entities, such as a
limited liability company or a corporation, are analyzed for
participant eligibility and applicable incentive caps and limits
by looking through the business entity to the members or
stockholders that own the business entity.

(2) For purposes of shared commercial solar projects, a
customer of a utility and located in the state of Washington.

NEW SECTION

WAC 504-49-165 Renewable energy system. "Renew-
able energy system" means a grid-connected:

(1) Solar energy system;

(2) Anaerobic digester as defined in RCW 82.08.900; or

(3) Wind generator.

NEW SECTION

WAC 504-49-170 Residential-scale system. "Residen-
tial-scale system" means a renewable energy system or sys-
tems located at a single situs with combined nameplate
capacity of twelve kilowatts direct current or less that meets
the applicable system eligibility requirements established in
section 6, chapter 36, Laws of 2017, 3rd sp. sess. (ESSB
5939).

NEW SECTION

WAC 504-49-175 Shared commercial solar project.
"Shared commercial solar project" means a solar energy sys-
tem, owned or administered by an electric utility, which:
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(1) Has a combined nameplate capacity of greater than
one megawatt direct current and not more than five mega-
watts direct current;

(2) Has at least five participants; and

(3) Meets the applicable eligibility requirements estab-
lished in sections 6 and 8, chapter 36, Laws of 2017, 3rd sp.
sess. (ESSB 5939).

NEW SECTION

WAC 504-49-180 Solar energy system. "Solar energy
system" means any device or combination of devices or ele-
ments that rely on direct sunlight as an energy source for use
in the generation of electricity.

NEW SECTION

WAC 504-49-185 Solar inverter. "Solar inverter"
means the device used to convert direct current to alternating
current in a solar energy system.

NEW SECTION

WAC 504-49-190 Solar module. "Solar module"
means the smallest nondivisible, self-contained physical
structure housing interconnected photovoltaic cells and pro-
viding a single direct current electrical output.

NEW SECTION

WAC 504-49-195 Total system price. (1) "Total sys-
tem price" includes only the renewable energy system com-
ponents and fees that are integral and necessary for the gener-
ation of electricity. Components and fees include:

(a) Renewable energy system equipment (depends on
system type):

(i) Solar energy system: Solar modules, inverter(s);

(i) Wind generator: Turbine(s), tower(s), inverter(s);

(iii) Anaerobic digester: Digester/reactor, electrical gen-
erator.

(b) Balance of system (such as racking, wiring, switch
gear, meter base);

(c) Nonhardware costs incurred up to the date of the final
electrical inspection (such as fees associated with engineer-
ing, permitting, interconnection, application);

(d) Labor;

(e) Sales tax (as applicable).

(2) Total system price does not include structures and
fixtures that are not integral and necessary to the generation
of electricity, such as carports, roofing, and energy storage.

PART II

PARTICIPATION AND APPLICATION REQUIRE-
MENTS, AND INCENTIVE LEVELS BY PROJECT
TYPE

NEW SECTION

WAC 504-49-200 Participation by a utility in the
renewable energy system incentive program is voluntary.
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(1) A utility electing to participate in the incentive program
must notify the energy program of such election in writing.

(2) The utility may terminate its voluntary participation
in the incentive program by providing notice in writing to the
energy program to cease issuing new certifications for renew-
able energy systems that would be served by that utility.

(3) Such notice of termination of participation is effec-
tive after fifteen days, at which point the energy program may
not accept new applications for certification of renewable
energy systems that would be served by that utility.

(4) Upon receiving a utility's notice of termination of
participation in the incentive program, the energy program
must report on its web site that customers of that utility are no
longer eligible to receive new certifications under the incen-
tive program.

(5) A utility's termination of participation does not affect
the utility's obligation to continue to make annual incentive
payments for electricity generated by systems that were certi-
fied prior to the effective date of the notice. The energy pro-
gram must continue to process and issue certifications for
renewable energy systems that were received by the energy
program before the effective date of the notice of termination.

(6) A utility that has terminated participation in the pro-
gram may resume participation upon filing notice with the
energy program.

NEW SECTION

WAC 504-49-205 Certification restrictions. No new
certification may be issued under this chapter for a system
which an applicant received notice of eligibility from the
department of revenue under the cost recovery program
(RCW 82.16.120), or for a renewable energy system served
by a utility that has elected not to participate in the incentive
program, as provided in WAC 504-49-200.

NEW SECTION

WAC 504-49-210 Renewable energy project require-
ments. Any person, business, or household, as defined in
WAC 504-49-150, that participates in any of the four types of
renewable energy projects defined in sections 5 through 8,
chapter 36, Laws of 2017, 3rd sp. sess. (ESSB 5939), must
meet the specified participation requirements and is subject
to the system capacity limits, application requirements, and
incentive limits, as follows:

(1) Residential-scale:

(a) Participation: The participant must be an owner of a
residential-scale renewable energy system that is not a utility
and:

(1) Is a customer of the utility that serves that location
and has established an interconnection agreement with the
utility for the renewable energy system; and

(i) Either owns or occupies the premises where the
renewable energy system is installed.

(b) Capacity: Twelve kilowatts direct current or less,
combined:

(1) Example 1: A property with a six kilowatts direct cur-
rent solar system on one structure and a five kilowatts direct
current system on the same or separate structure qualifies for
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the residential-scale incentive rate because the total capacity
is less than twelve kilowatts direct current, combined.

(i1)) Example 2: A property with a six kilowatts direct
current solar system on one structure and a seven kilowatts
direct current system on the same or separate structure does
not qualify for the residential-scale incentive rate because the
total capacity is greater than twelve kilowatts direct current,
combined. This combined system instead qualifies for the
commercial-scale incentive rate.

(iii) Example 3: A property with a twelve kilowatt direct
current solar system, production metered and applying for the
incentive, and any additional direct current system, produc-
tion metered or not, and not applying for the incentive, on the
same or separate structure, does not qualify for the residen-
tial-scale incentive rate because the combined capacity is
greater than twelve kilowatts direct current. This combined
system instead qualifies for the commercial-scale incentive
rate.

(iv) In the case of multiple renewable energy systems on
a structure such as a condominium or commercial building,
each having a separate customer-owner and separate utility
and production meters, each system, if under twelve kilo-
watts direct current, would qualify for the residential-scale
rate.

(c) Application: The owner submits a completed applica-
tion to the energy program for certification per requirements
specified in WAC 504-49-220.

(d) Annual incentive limit: Five thousand dollars per per-
son, business, or household.

(2) Commercial-scale:

(a) Participation: The participant must be an owner of a
commercial-scale renewable energy system that is not a util-
ity and:

(1) Is a customer of the utility that serves that location
and has established an interconnection agreement with the
utility for the renewable energy system; and

(i1) Either owns or occupies the premises where the
renewable energy system is installed.

(b) Capacity: Greater than twelve kilowatts direct cur-
rent, combined.

(1) Example 1: A property with a six kilowatts direct cur-
rent solar system on one structure and a seven kilowatts direct
current system on the same or separate structure qualifies for
the commercial-scale incentive rate because the total capacity
is greater than twelve kilowatts direct current, combined.

(i1) Example 2: A property with a six kilowatts direct
current solar system on one structure and a five kilowatts
direct current system on the same or separate structure quali-
fies for the residential-scale incentive rate because the total
capacity is less than twelve kilowatts direct current, com-
bined.

(c) Application: The owner submits a completed applica-
tion to the energy program for certification per requirements
specified in WAC 504-49-220.

(d) Annual incentive limit: Twenty-five thousand dollars
per person, business, or household.

(3) Shared commercial solar:

(a) Administration: Administrators of this project type
must be a utility or a business under contract with a utility;
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(b) Participation: Projects must have at least five project
participants, each of which is a customer of the utility and
located in the state of Washington;

(¢) Capacity: Combined nameplate capacity greater than
one megawatt direct current and not more than five mega-
watts direct current;

(d) Application:

(i) Precertification. Prior to applying for certification, a
shared commercial solar administrator must apply for precer-
tification against the remaining funds available for incentive
payments as of July 1, 2017. Precertification application
requirements include, but are not limited to:

(A) The name of the utility serving the project location;

(B) Contact information for the project administrator and
technical management personnel; and

(C) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble;

(D) Additional information regarding deployment of
projects in low- and moderate-income communities, as those
terms are defined in RCW 43.63A.510, as requested.

(i1) Certification. The application for certification may
not exceed the precertified system capacity. An application
for certification must be completed by the shared commercial
solar project administrator and approved by the energy pro-
gram within one year of precertification issuance. Extensions
past the three hundred sixty-five-day period are not granted.
Projects that do not meet this deadline lose precertification
status.

(e) Incentive rate: The incentive rate is set at the date of
precertification approval;

(f) Annual incentive limit: Thirty-five thousand dollars
per participant (person, business, household), consistent with
their share of participation.

(4) Community solar project:

(a) Administration: A utility, nonprofit, or local housing
authority that organizes or administers a solar project;

(b) Participation: The project must have at least ten par-
ticipants, or one participant for every ten kilowatts direct cur-
rent nameplate capacity, whichever is greater; and all partici-
pants must be customers of the participating utility;

(c) Capacity: Nameplate capacity that is no more than
one thousand kilowatts direct current;

(d) There are no limitations on location unless stated in
this section: Community solar project systems must be
located in the state of Washington;

(e) Application:

(1) Precertification. Prior to applying for certification, a
community solar project administrator must apply for precer-
tification against the remaining funds available for incentive
payments as of July 1, 2017. Precertification application
requirements include, but are not limited to:

(A) The name of the utility serving the project location;

(B) Contact information for the project administrator and
technical management personnel; and

(C) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.
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(i1) Certification. The application for certification may
not exceed the precertified system capacity. An application
for certification must be completed by the community solar
project administrator and approved by the energy program
within one year of precertification issuance. Extensions past
the three hundred sixty-five-day period are not granted. Proj-
ects that do not meet this deadline lose precertification status.

(f) Incentive rate: The incentive rate is set at the date of
precertification approval;

(g) Annual incentive limit: Five thousand dollars per par-
ticipant (person, business, household), consistent with their
share of participation.

NEW SECTION

WAC 504-49-215 Department of revenue-certified
renewable energy systems. To continue to be eligible to
receive incentive payments under the renewable energy sys-
tem cost recovery program (as described in WAC 458-20-
273), the applicants (as defined in WAC 458-20-273) with
the department of revenue certification must reapply with the
energy program. This reapplication process is described in
Part VI of this chapter and must be completed by April 30,
2018.

(1) Participation: Only applicants with renewable energy
systems previously certified by the department of revenue
may reapply for continued incentives.

(2) Application: Submit a completed reapplication to the
energy program for certification in accordance with the
requirements specified in Part VI of this chapter. For commu-
nity solar projects, also submit a list of participants in the
project.

(3) Annual incentive limit: Five thousand dollars per
individual, household, business, or local governmental entity.

(4) Deadline: Reapplications must be submitted by April
30, 2018.

NEW SECTION

WAC 504-49-220 Requirements to apply for certifi-
cation—Residential-scale and commercial-scale projects.
The application must contain, but is not limited to, the fol-
lowing information; additional requirements are specified in
WAC 504-49-210.

(1) The name and address of the customer-owner and
location of the renewable energy system.

(2) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.

(3) An executed interconnection agreement with the
serving utility.

(4) The date and supporting documentation verifying
that the local jurisdiction issued its final electrical inspection
of the renewable energy system.

(5) Documentation, including final sales invoice, and
details of the total system price as defined in WAC 504-49-
195.

(6) A signed statement that the applicant understands
that this information is true, complete, and correct to the best
of applicant's knowledge and belief under penalty of perjury.
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(7) A signed statement that the applicant has not previ-
ously received a notice of eligibility from the department of
revenue under RCW 82.16.120 entitling the applicant to
receive annual incentive payments for electricity generated
by the renewable energy system.

(8) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.

(9) Payment of the one hundred twenty-five dollar appli-
cation fee.

(10) Provisional certification. The energy program may
grant provisional certification prior to proof of final electrical
inspection. Provisional certification expires one hundred
eighty days after issuance, unless the applicant submits proof
of the final electrical inspection from the applicable local
jurisdiction, or the energy program extends the certification
for a term or terms of thirty days due to extenuating circum-
stances.

NEW SECTION

WAC 504-49-225 Requirements to apply for certifi-
cation—Shared commercial and community solar proj-
ects. The application must contain, but is not limited to, the
information detailed below. Additional requirements are
specified in WAC 504-49-210.

(1) The name and address of the project administrator
and location of the renewable energy system.

(2) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble.

(3) An executed interconnection agreement with the
serving utility.

(4) The date and supporting documentation verifying
that the local jurisdiction issued its final electrical inspection
of the renewable energy system.

(5) Documentation, including final sales invoice, and
details of total system price as defined in WAC 504-49-195.

(6) A signed statement that the administrator under-
stands that this information is true, complete, and correct to
the best of administrator's knowledge and belief under pen-
alty of perjury.

(7) A signed statement that the administrator has not pre-
viously received a notice of eligibility from the department of
revenue under RCW 82.16.120 entitling the community solar
project participants to receive annual incentive payments for
electricity generated by the solar energy system.

(8) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.

(9) Payment of the one hundred twenty-five dollar appli-
cation fee.

(10) Additional information required for certification of
shared commercial solar and community solar projects
includes, but is not limited to:

(a) Shared commercial solar projects:

(1) Project design details;
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(i1) Levelized cost of energy output of the system over its
production life, and the calculations used to determine such
cost;

(iii) A list of participants, including:

(A) Name;

(B) Address;

(C) Retail rate; and

(D) Utility account number;

(iv) Interconnection information; and

(v) Details regarding the majority of the installation
work. If the majority of the installation of a shared commer-
cial solar project is awarded to out-of-state contractors, the
administrator must submit to the energy program:

(A) The reasons for using out-of-state contractors;

(B) The percentage of installation work performed by
out-of-state contractors; and

(C) A cost comparison of the installation services per-
formed by out-of-state contractors compared to the same ser-
vices performed by Washington-based contractors.

(b) Community solar projects:

(i) System ownership information and business address;

(i1) Project design details;

(iii) Proof of registration with the utilities and transporta-
tion commission, as defined in commission rules;

(iv) A list of participants, including:

(A) Name;

(B) Address; and

(C) Utility account number.

(v) Subscription information, including:

(A) Rates;

(B) Fees;

(C) Terms and conditions.

(vi) Executed interconnection agreement if the project
size is greater than five hundred kilowatts direct current; and

(vii) Updated information regarding deployment of proj-
ects in low- and moderate-income communities, as those
terms are defined in RCW 43.63A.510, as requested.

NEW SECTION

WAC 504-49-230 Response from the energy pro-
gram. Within thirty days of receipt of the application for pre-
certification or certification, the energy program must notify
the customer-owner or administrator, electronically or by
mail, whether the renewable energy system qualifies for
incentive payments. This notice must state the rate to be paid
per kilowatt-hour of electricity generated by the renewable
energy system, as provided in section 6(12), chapter 36, Laws
of 2017, 3rd sp. sess. (ESSB 5939), subject to any applicable
caps and limits on total annual payment as defined in this
chapter.
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NEW SECTION

WAC 504-49-235 Public disclosure. System certifica-
tions and the information contained therein are subject to
public disclosure. In addition, all energy generation and
incentive payment information associated with the certified
system (as collected by the energy program) is subject to pub-
lic disclosure.

NEW SECTION

WAC 504-49-240 Denial or revocation of system cer-
tification. The energy program may deny or revoke the
approval of a system's certification and an appeal of this final
determination may be initiated. The appeal provisions under
Part VII of this chapter apply here.

NEW SECTION

WAC 504-49-245 Utility liability. A utility is not liable
for incentive payments to a customer-owner if the utility has
disconnected the customer due to a violation of a customer
service agreement, such as nonpayment of the customer's bill
or a violation of an interconnection agreement.

NEW SECTION

WAC 504-49-250 Modification to system. Modifica-
tion details must be provided to the energy program. Exam-
ples are provided in WAC 504-49-305.

PART III

CALCULATION OF INCENTIVES

NEW SECTION

WAC 504-49-300 Incentive payment rate. The incen-
tive payment rate is the sum of the base rate and the made-in-
Washington bonus, if applicable. To determine the incentive
payment, the incentive payment rate is then multiplied by the
system's gross kilowatt-hours generated during the fiscal year
to determine the incentive payment.

(1) Determining the base rate. The first step in comput-
ing the incentive payment is to determine the correct base rate
to apply. This rate depends on the fiscal year in which the
system was certified and the type of renewable energy project
under consideration, as defined in the table in subsection (2)
of this section.

(2) Made-in-Washington bonus. The bonus rate is deter-
mined by whether all applicable system components (solar
modules, wind turbines or towers) are manufactured in
Washington state. See additional manufacturing details in
Part V of this chapter. Bonus rates vary depending on the fis-
cal year in which the system is certified, as provided in the
table below.

Fiscal year of Base rate: Base rate: Base rate: Base rate: Shared | Made-in-Washington
system certification | Residential-scale | Commercial-scale | Community solar | commercial solar bonus
2018 $0.16 $0.06 $0.16 $0.06 $0.05
2019 $0.14 $0.04 $0.14 $0.04 $0.04
[45] Permanent
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Fiscal year of Base rate: Base rate: Base rate: Base rate: Shared | Made-in-Washington
system certification | Residential-scale | Commercial-scale | Community solar | commercial solar bonus
2020 $0.12 $0.02 $0.12 $0.02 $0.03
2021 $0.10 $0.02 $0.10 $0.02 $0.02

(3) Examples: A renewable energy system certified in
fiscal year 2019 and generate:

(a) Residential-scale system: Two thousand five hundred
kilowatt-hours; commercial-scale system: Fourteen thousand
kilowatt-hours.

(i) If a residential-scale or commercial-scale renewable
energy system has only solar modules manufactured out-of-
state, the computation is as follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(i1) If a residential-scale or commercial-scale renewable
energy system has all solar modules manufactured in Wash-
ington state, the computation is as follows:

(A) Residential-scale: (0.14 + 0.04) x 2,500 = $450.00;

(B) Commercial-scale: (0.04 + 0.04) x 14,000 =
$1,120.00.

(iii) If a residential-scale or commercial-scale renewable
energy system has a solar module manufactured in Washing-
ton state combined with additional solar modules manufac-
tured out-of-state, the computation would be as follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(iv) If residential-scale or commercial-scale wind gener-
ator equipment has an out-of-state turbine combined with a
tower manufactured in Washington state, the computation is
as follows:

(A) Residential-scale: (0.14 + 0.04) x 2,500 = $450.00;

(B) Commercial-scale: (0.04 + 0.04) x 14,000 =
$1,120.00.

(v) If residential-scale wind generator equipment has
both an out-of-state turbine and tower, the computation is as
follows:

(A) Residential-scale: 0.14 x 2,500 = $350.00;

(B) Commercial-scale: 0.04 x 14,000 = $560.00.

(b) Shared commercial solar project system: Four mil-
lion kilowatt-hours.

(1) If a shared commercial system has out-of-state solar
modules, the computation is as follows: 0.04 x 4,000,000 =
$160,000.00. The solar project administrator distributes the
incentive payments consistent with share of participation. If a
participant is involved at five percent of the project, their
incentive payment is $160,000.00 x 0.05 = $8,000.00 (con-
tingent on the rates, fees, terms or conditions of the project).

(i1) If a shared commercial system has all solar modules
manufactured in Washington state, the computation is as fol-
lows: (0.04 + 0.04) x 4,000,000 = $320,000.00. The solar
project administrator distributes the incentive payments con-
sistent with share of participation. If a participant is involved
at five percent of the project, their incentive payment is
$320,000.00 x 0.05 = $16,000.00 (contingent on the rates,
fees, terms or conditions of the project).

(¢) Community solar project system: Fifty thousand kilo-
watt-hours.

(1) If a community solar energy system has all solar mod-
ules manufactured in Washington state combined with an

Permanent

out-of-state inverter, the computation is as follows: (0.14 +
0.04) x 50,000 = $9,000.00. The solar project administrator
distributes the incentive payments consistent with share of
participation. If a participant is involved at five percent of the
project, their incentive payment is $9,000.00 x 0.05 =
$450.00 (contingent on the rates, fees, terms or conditions of
the project).

(i1) If a community solar energy system has some solar
modules manufactured in Washington state combined with
additional solar modules manufactured out-of-state, the com-
putation is as follows: 0.14 x 50,000 = $7,000.00. The solar
project administrator distributes the incentive payments con-
sistent with share of participation. If a participant is involved
at five percent of the project, their incentive payment is
$7,000.00 x 0.05 = $350.00 (contingent on the rates, fees,
terms or conditions of the project).

NEW SECTION

WAC 504-49-305 Additions or changes to existing
certified systems. (1) All additions or changes to existing
certified systems may be subject to existing utility standards
and policies.

(2) If a residential-scale or commercial-scale customer-
owner makes investments that result in an expansion of
capacity, the applicant must provide this information to the
energy program. The energy program may:

(a) Issue a new certification for an additional system
installed with a previously certified system, as long as the
new system meets the program requirements and its produc-
tion can be measured separately from the previously certified
system. These systems may be subject to additional annual
reporting requirements including, but not limited to, produc-
tion meter readings from each system.

(b) Issue a recertification if the additional capacity is not
measured separately. Such recertification expires on the same
day as the original certification for the residential-scale or
commercial-scale system, and applies the incentive rates and
program rules that are in effect as of the date of the recertifi-
cation.

(3) The following examples illustrate how increases in
system capacity may affect incentive payments:

(a) A five kilowatts direct current residential-scale sys-
tem is certified in February 2019 and is eligible for the four-
teen cents incentive rate. Two kilowatts direct current of
capacity is added in February 2021 without a separate pro-
duction meter and the system is recertified in the same fiscal
year. The incentive rate of ten cents per kilowatt-hour applies
to all future incentive payments of the entire seven kilowatts
direct current system. Incentive payments end in 2027 or
when cumulative incentive payments reach fifty percent of
the total system price plus the expansion price, including
applicable sales tax, whichever comes first;

(b) A five kilowatts direct current residential-scale sys-
tem is certified in February 2019 and is eligible for the four-
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teen cents incentive rate. If two kilowatts direct current of
capacity is added in February 2021 with its own production
meter, the addition may be certified separately and the ten
cent rate applies only to the production from this separate
system and ends in 2029. The originally certified five kilo-
watts direct current system continues to be certified at the
fourteen cents rate, with those payments ending in 2027.
Cumulative incentive payments of fifty percent of the total
system price, including applicable sales tax, apply separately
to the five kilowatts direct current and two kilowatts direct
current installations;

(¢) An increase in nameplate capacity, production
metered or not, results in the total capacity being greater than
twelve kilowatts direct current. Recertification is required
and the applicable commercial-scale incentive rate will

apply.

NEW SECTION

WAC 504-49-310 Cumulative limit on incentive pay-
ments. Incentive payments continue for eight years or until
cumulative incentive payments for electricity produced by
the project reach fifty percent of the total system price,
including applicable sales tax, whichever occurs first.

PART IV

MANUFACTURED IN WASHINGTON STATE

NEW SECTION

WAC 504-49-400 What constitutes manufactured in
Washington? The energy program must, in consultation
with the department of commerce, establish a list of equip-
ment that is eligible for the bonus rates described in this chap-
ter.

(1) In order for a solar module, or a wind turbine or
tower, to qualify as manufactured in Washington state, the
manufactured component must meet the following defini-
tions:

(a) "Solar module" means the smallest nondivisible, self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output. The lamination of the modules must occur in Wash-
ington state;

(b) "Wind turbine" refers to a device that converts the
wind's kinetic energy into electrical energy and "tower"
refers to the supporting structure.

(2) Is combining products considered to be manufactur-
ing? When determining whether a solar module, or a wind
turbine or tower, are manufactured in Washington, the energy
program considers various factors to determine if a manufac-
turer combining various items into a single package is
engaged in a manufacturing activity. Any one of the follow-
ing factors is not considered conclusive evidence of a manu-
facturing activity:

(a) The ingredients are purchased from various suppli-
ers;

(b) The manufacturer combining the ingredients attaches
his or her own label to the resulting product;
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(c) The ingredients are purchased in bulk and broken
down to smaller sizes;

(d) The combined product is marketed at a substantially
different value from the selling price of the individual com-
ponents; and

(e) The manufacturer combining the items does not sell
the individual items except within the package.

NEW SECTION

WAC 504-49-405 What is the process for a manufac-
turer to get its product qualified as made in Washington?
The manufacturer must request certification from the energy
program that its product, such as a module, or wind turbine or
tower, qualifies as made in Washington.

(1) Manufacturer's statement. The manufacturer must
supply the energy program with a statement specifying what
processes were carried out in Washington state to qualify the
product.

(2) Penalty of perjury. The manufacturer's statement
must be made under penalty of perjury.

(3) Field visit to view manufacturing process. The
energy program performs a field visit to view the manufac-
turing process for the product, which may also include, but is
not limited to:

(a) An inspection of the process by an engineer or other
technical expert;

(b) Testing and evaluation of a product pulled off the
production line;

(c) Review of purchase invoices to verify the vendor
sources for the parts used in the manufacturing of the prod-
uct;

(d) Inspection of the production line; and

(e) Requests for clarification concerning questions, if
any, discovered during the inspection.

(4) Approval or disapproval of manufacturer's certifica-
tion. Within thirty days of the field visit, the energy program
issues a written decision to the manufacturer on its product's
qualification as made in Washington state. The energy pro-
gram makes the decision available to the public.

(5) Change in manufacturing process. The manufacturer
must notify the energy program of any change in the manu-
facturing process for previously certified products within ten
days of such a change.

(6) Inspection of previously certified product's manufac-
turing process. The energy program reserves the right to per-
form an inspection of the manufacturing processes for each
product, such as a solar module, or a wind tower or turbine,
that has been previously certified as manufactured in Wash-
ington state. The inspection is conducted to verify that the
product continues to qualify as manufactured in Washington
state.

(7) Denial or revocation of approval of certification. The
energy program may revoke the approval of certification that
a product, such as a module, or a wind turbine or tower, is
made in Washington state when it finds that the product does
not qualify for certification as manufactured in Washington
state.

(8) The appeal provisions under Part VII of this chapter
apply here.
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(9) Document retention. The manufacturer must retain
the documentation of the made in Washington certification
process for five years after the application period for the
related incentive program closes.

PART YV

GENERAL TOPICS

NEW SECTION

WAC 504-49-500 Is there a time limit on when incen-
tive payment may be made for a system's generated elec-
tricity? Yes. Incentive payments may only be made for kilo-
watt-hours generated on or after July 1, 2017, and for the fol-
lowing eight years, or until cumulative incentive payments
for electricity generated by the project reach fifty percent of
the total system price, including applicable sales tax, which-
ever occurs first.

(1) Authorization of incentive payments. No incentive
payments may be authorized or accrued until the final electri-
cal inspection and executed interconnection agreement are
submitted to the energy program.

(2) Certification is valid for the incentive program term.
This certification entitles the person, business, or household
to receive incentive payments for electricity generated from
the date the renewable energy system commences operation,
or the date the system is certified, whichever date is later.

(3) Changes to incentive rates. Incentive rates deter-
mined by certification date may not be retroactively changed
except to correct errors that were made during the original
application or certification process and that are discovered
later.

(4) Incentive schedule. Incentives are issued based on
the gross kilowatt-hours generated during the fiscal year
beginning on July 1st and ending on June 30th. For the last
year of incentive payments, the payment is the balance of the
last year of generation less the first year of generation. A neg-
ative balance for the last year results in nonpayment.

(5) Certification date. Certification date is determined by
the date when the energy program completes its review of a
submitted application. However, due to the timing of this
program, the following administrative processes apply:

(a) For applications submitted from July 1, 2017, to
December 31, 2017:

(1) For purposes of systems that commenced operation
on or after July 1, 2017: The certification date is assigned
based on the date that the local jurisdiction issued its final
approval of the electrical inspection of the renewable energy
system.

(i1) For purposes of systems that commenced operation
before July 1, 2017: The certification date is assigned as July
1,2017.

(b) For applications submitted on or after January 1,
2018: The certification date is assigned on the date when the
energy program completes its review of a submitted applica-
tion. The energy program encourages customer-owners to
submit all applications on the date the local jurisdiction
issues its final approval of the electrical inspection of the
renewable energy system. In instances where the certification
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date might follow the final electrical inspection by more than
thirty days, the customer-owner or the serving utility must
provide additional information to ascertain the correct initial
electrical generation amount to use in calculating the first
year of incentive payments.

NEW SECTION

WAC 504-49-505 Must the customer-owner or
administrator keep records regarding incentive pay-
ments? (1) Customer-owners or administrators receiving
incentive payments must keep and preserve, for a period of
five years after the receipt of the last incentive payment from
the utility, suitable records as may be necessary to determine
the amount of incentive received.

(2) Examination of records. Such records must be open
for examination at any time upon notice by the energy pro-
gram.

NEW SECTION

WAC 504-49-510 How to determine if community
solar or shared commercial solar projects located on the
same property are one combined system or separate sys-
tems for determining the applicable limit? In determining
if a community solar or shared commercial solar project is
within the applicable limit when more than one community
solar or shared commercial solar project is located on one
property, the energy program treats each project's system as
separate from the other projects if there are separate produc-
tion meters and separate certification applications have been
submitted to the energy program.

NEW SECTION

WAC 504-49-515 Are the renewable energy system's
environmental attributes transferred when ownership of
the renewable energy system changes? The nonpower attri-
butes of the renewable energy system belong to the utility
customer who owns or hosts the system or, in the case of a
community solar project or a shared commercial solar proj-
ect, the participant. The attributes may be kept, sold, or trans-
ferred at the utility customer's discretion unless, in the case of
a utility-owned community solar or shared commercial solar
project, a contract between the customer and the utility
clearly specifies that the utility retains the attributes.

NEW SECTION

WAC 504-49-520 What do I have to do if I purchase
property that has an existing renewable energy system? If
a person, business, or household purchases a property that
has a renewable energy system certified in the renewable
energy system incentive program, the new customer-owner
must (at a minimum) notify the energy program of the trans-
fer of ownership and provide an executed interconnection
agreement with the utility serving the premises.
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NEW SECTION

WAC 504-49-525 What if I sell my share in a com-
munity solar or shared commercial solar project? The
administrator of a community solar project or shared com-
mercial solar project must provide notice to the energy pro-
gram of any changes or transfers in project participation.

PART VI

APPLICATION PROCESS FOR CURRENTLY CER-
TIFIED RENEWABLE ENERGY SYSTEMS IN THE
COST RECOVERY INCENTIVE PROGRAM

NEW SECTION

WAC 504-49-600 Requirements to reapply for certi-
fication. The reapplication for continued incentive payments
through June 30, 2020, must be submitted to the energy pro-
gram by April 30, 2018. This reapplication must contain, but
is not limited to, the following information as specified in the
applicant and eligibility requirements in WAC 458-20-273:

(1) The name and address of the applicant and location
of the renewable energy system;

(2) The applicant's tax registration number;

(3) The utility name and utility account number;

(4) System information, including system component
details and operation data such as global positioning system
coordinates, tilt, estimated shading, and azimuth, as applica-
ble;

(5) A signed statement that the applicant understands
that this information is true, complete, and correct to the best
of their knowledge and belief under penalty of perjury; and

(6) A signed statement authorizing the energy program
and the serving utility to share information related to issuing
annual incentive payments, including application details and
energy generation.

NEW SECTION

WAC 504-49-605 May a renewable energy system
that has already been certified by the department of rev-
enue be certified in the new program for incentive pay-
ments beyond June 30, 2020? No. If the applicant's renew-
able energy system has already been certified by the depart-
ment of revenue for cost recovery incentives, that system is
ineligible for the new incentive program.

NEW SECTION

WAC 504-49-610 May I increase the capacity of a
department of revenue-certified system? The person, busi-
ness, or household may not increase the capacity of a depart-
ment of revenue-certified system to receive additional cost
recovery program incentive payments.

NEW SECTION

WAC 504-49-615 Is there a fee to reapply? No. There
is no fee for reapplication for a department of revenue-certi-
fied renewable energy system.
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PART VII

APPEALS RIGHTS

NEW SECTION

WAC 504-49-700 What are the appeal rights under
the renewable energy system incentive payment pro-
gram? (1) The energy program may take four different types
of actions that may result in a right to an appeal:

(a) Denying a system's precertification or certification;
(b) Revoking a system's precertification or certification;

(¢) Denying a manufacturer's statement of a product as
qualifying as made in Washington state; and

(d) Revoking a previously approved certification of a
product qualifying as made in Washington.

(2) The same appeal procedures apply to all four types of
action. All appeals involving the renewable energy system
incentive program in this chapter are conducted as formal
adjudicative proceedings under RCW 34.05.413 through
34.05.476 and chapter 10-08 WAC.

(3) The notice issued by the energy program provides an
explanation of the reasons for the denial or revocation, and
advises the recipient about how to appeal the decision if the
recipient disagrees.

(4) The energy program's action is final unless the recip-
ient files an appeal petition with the energy program within
thirty days of service (receipt) of the notice of the energy pro-
gram's action. RCW 34.05.010(19) defines "service" and
includes service by postal mail, electronic mail, and personal
service.

NEW SECTION

WAC 504-49-705 Presiding officer—Final order—
Review. For both a denial of an application for certification
and a notice of intent to revoke a previously approved certifi-
cation, the presiding officer of a formal adjudicative proceed-
ing is the Washington state office of administrative hearings.
The presiding officer makes the final decision and enters a
final order as provided in RCW 34.05.461 (1)(b).

NEW SECTION

WAC 504-49-710 Petitions for reconsideration. RCW
34.05.470 governs petitions for reconsideration. Petitions for
reconsideration must be addressed to or delivered to the pre-
siding officer at the address provided in the final order. The
petition for reconsideration must be filed and served as
required by WAC 10-08-110.

NEW SECTION

WAC 504-49-715 Judicial review. Judicial review of
the final order of the presiding officer is governed by RCW
34.05.510 through 34.05.598.
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DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed September 25, 2018, 2:31 p.m., effective October 26, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending sections in chapter
388-107 WAC to update the references to chapter 388-112
WAC contained throughout the chapter to the new chapter
388-112A WAC.

Citation of Rules Affected by this Order: Amending
WAC 388-107-0001, 388-107-0250, 388-107-0630, 388-
107-0650, 388-107-0690, and 388-107-1180.

Statutory Authority for Adoption: Chapter 70.97 RCW.

Adopted under notice filed as WSR 18-14-064 on June
29, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 6, Repealed 0.

Date Adopted: September 25, 2018.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-14-078,
filed 7/1/16, effective 8/1/16)

WAC 388-107-0001 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

"Abandonment" means action or inaction by a person
with a duty of care for a vulnerable adult that leaves the vul-
nerable person without the means or ability to obtain neces-
sary food, clothing, shelter, or health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment on a resident. In instances of abuse of a resident
who is unable to express or demonstrate physical harm, pain,
or mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish. Abuse is also defined in RCW
74.34.020. Abuse includes sexual abuse, mental abuse, phys-
ical abuse, and exploitation of a resident, which have the fol-
lowing meanings:

(1) "Mental abuse" means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
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resident from family, friends, or regular activity, and verbal
assault that includes ridiculing, intimidating, yelling, or
swearing;

(2) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or the use of chemical restraints or physical restraints
except as described in section 388-107-0420;

(3) "Sexual abuse" means any form of nonconsensual
sexual contact, including, but not limited to, unwanted or
inappropriate touching, rape, sodomy, sexual coercion, sexu-
ally explicit photographing, and sexual harassment. Sexual
contact may include interactions that do not involve touching,
including but not limited to sending a resident sexually
explicit messages, or cuing or encouraging a resident to per-
form sexual acts. Sexual abuse includes any sexual contact
between a staff person and a resident, whether or not it is con-
sensual;

(4) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a resident causing the resi-
dent to act in a way that is inconsistent with relevant past
behavior, or causing the resident to perform services for the
benefit of another.

"Activities of daily living" means the following tasks
related to basic personal care: Bathing; toileting; dressing;
personal hygiene; mobility; transferring; and eating.

"Administrative hearing" is a formal hearing proceed-
ing before a state administrative law judge that gives:

(1) A licensee an opportunity to be heard in disputes
about licensing actions, including the imposition of remedies,
taken by the department; or

(2) An individual an opportunity to appeal a finding of
abandonment, abuse, neglect, financial exploitation of a resi-
dent, or misappropriation of a resident's funds.

"Administrator" means an enhanced services facility
administrator who must be in active administrative charge of
the enhanced services facility as required in this chapter.
Unless exempt under RCW 18.88B.041, the administrator
must complete long-term care worker training and home care
aide certification.

"Advance directive," as used in this chapter, means any
document indicating a resident's choice with regard to a spe-
cific service, treatment, medication or medical procedure
option that may be implemented in the future such as power
of attorney health care directive, limited or restricted treat-
ment cardiopulmonary resuscitation (CPR), do not resusci-
tate (DNR), and organ tissue donation.

""Aggressive behavior" means actions by the individual
that constitute a threat to the individual's health and safety or
the health and safety of others in the environment.

" Antipsychotic medications" means that class of med-
ications primarily used to treat serious manifestations of
mental illness associated with thought disorders, which
includes but is not limited to atypical antipsychotic medica-
tions.

"Applicant" means the individual or entity, as defined
in this section that has submitted, or is in the process of sub-
mitting, an application for an enhanced services facility
license.
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"Capacity" means the maximum amount an enhanced
services facility can serve is sixteen residents.

"Caregiver" means the same as "long-term care
worker" as defined in RCW 74.39A.009, as follows: "Long-
term care workers" include all persons who provide paid,
hands-on personal care services for the elderly or persons
with disabilities, including but not limited to individual pro-
viders of home care services, direct care workers employed
by home care agencies, providers of home care agencies to
persons with developmental disabilities under Title 71A
RCW, all direct care workers in state-licensed enhanced ser-
vices facilities, assisted living facilities, and adult family
homes, respite care providers, direct care workers employed
by community residential service businesses, and any other
direct care worker providing home or community-based ser-
vices to the elderly or persons with functional disabilities or
developmental disabilities.

"Challenging behavior' means a persistent pattern of
behaviors that inhibit the individual's functioning in public
places, in the facility and integration within the community,
or uncontrolled symptoms of a physical or mental condition.
These behaviors may have been present for long periods of
time or have manifested as an acute onset.

"Chemical dependency" means alcoholism, medica-
tion addiction, or dependence on alcohol and one or more
other psychoactive chemicals, as the context requires and as
those terms are defined in chapter 70.96A RCW.

"Chemical dependency professional" means a person
certified as a chemical dependency professional by the
department of health under chapter 18.205 RCW.

"Deficiency" means an enhanced services facility's
practice, action, or inaction that violates any or all of the
requirements of chapter 70.97 RCW or this chapter.

"Department" means the department of social and
health services.

"Direct supervision' means oversight by a person on
behalf of the enhanced services facility who has met training
requirements, demonstrated competency in core areas, or has
been fully exempted from the training requirements, is on the
premises, and is quickly and easily available to the caregiver.

"Enhanced services facility" or "ESF" means a facil-
ity licensed under chapter 70.97 RCW that provides treat-
ment and services to persons for whom acute inpatient treat-
ment is not medically necessary and who have been deter-
mined by the department to be inappropriate for placement in
other licensed facilities due to the complex needs that result
in behavioral and security issues. For the purposes of this
chapter, an enhanced services facility is not an evaluation and
treatment facility certified under chapter 71.05 RCW.

"Facility" means an enhanced services facility.

"Financial exploitation" means the illegal or improper
use, control over, or withholding of the property, income,
resources, or trust funds of the vulnerable adult by any person
or entity for any person's or entity's profit or advantage other
than for the vulnerable adult's profit or advantage. Some
examples of financial exploitation are given in RCW
74.34.020(6).

"Holding technique" means using the least amount of
force necessary to manually hold all or part of a person's body
in a way that restricts the person's free movement; also
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includes any approved controlling maneuvers identified in
the person-centered service plan. Examples include holds
taught in approved training for deescalation techniques and
control of self-harm or aggressive behavior. This definition
does not apply to briefly holding, without force, a person in
order to calm the person, or holding a person's hand to escort
the person safely from one area to another.

"Infectious' means capable of causing infection or dis-
ease by entrance of organisms into the body, which grow and
multiply there, including, but not limited to, bacteria, viruses,
protozoans, and fungi.

"Inspection" means the process by which department
staff evaluates the enhanced services facility licensee's com-
pliance with applicable statutes and regulations.

"License suspension" is an action taken by the depart-
ment to temporarily revoke an enhanced services facility
license in accordance with RCW 70.97.120 and this chapter.

"Licensee' means the individual or entity, as defined in
this chapter, to whom the department issues the enhanced ser-
vices facility license.

"Licensed physician" means a person licensed to prac-
tice medicine or osteopathic medicine and surgery in the state
of Washington.

"Likelihood of serious harm' means a substantial risk
that:

(1) Physical harm will be inflicted by an individual upon
his or her own person, as evidenced by threats or attempts to
commit suicide or inflict physical harm on oneself;

(2) Physical harm will be inflicted by an individual upon
another, as evidenced by behavior that has caused such harm
or that places another person or persons in reasonable fear of
sustaining such harm; or

(3) Physical harm will be inflicted by an individual upon
the property of others, as evidenced by behavior that has
caused substantial loss or damage to the property of others.

"Long-term care worker" as defined in RCW
74.39A.009, has the same meaning as the term "caregiver."

"Management agreement' means a written, executed
agreement between the licensee and the manager regarding
the provision of certain services on behalf of the licensee.

"Mandated reporter':

(1) Is an employee of the department, law enforcement
officer, social worker, professional school personnel, individ-
ual provider, an employee of a facility, an operator of a facil-
ity, an employee of a social service, welfare, mental health,
adult day health, adult day care, home health, home care, or
hospice agency, county coroner or medical examiner, Chris-
tian Science practitioner, or health care provider subject to
chapter 18.130 RCW; and

(2) For the purpose of the definition of mandated
reporter, "facility" means a residence licensed or required to
be licensed under chapter 18.20 RCW, Assisted living facil-
ity; chapter 18.51 RCW, Nursing homes; chapter 70.128
RCW, Adult family homes; chapter 72.36 RCW, Soldiers'
homes; chapter 71A.20 RCW, Residential habilitation cen-
ters; chapter 70.97 RCW, Enhanced services facility or any
other facility licensed by the department.

"Medically fragile" means a chronic and complex
physical condition which results in prolonged dependency on
specialized medical care that requires frequent daily skilled
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nursing interventions. If these medically necessary interven-
tions are interrupted or denied, the resident may experience
irreversible damage or death. Examples of specialized medi-
cal care and treatment for medically fragile residents include
but are not limited to: IV therapies requiring monitoring of
vital signs and dose titration dependent on lab values; wound
care requiring external vacuum or other mechanical devices
for debridement; complicated wound care requiring other
specialized or extensive interventions and treatment; ventila-
tor or other respiratory device dependence and monitoring;
dependence on licensed staff for complex respiratory sup-
port; and peritoneal or hemodialysis (on-site).

"Medication administration" means the direct applica-
tion of a prescribed medication whether by injection, inhala-
tion, ingestion, or other means, to the body of the resident by
an individual legally authorized to do so.

"Medication service" means any service provided either
directly or indirectly by an enhanced services facility related
to medication administration medication assistance, or resi-
dent self-administration of medication.

"Mental disorder" means any organic, mental, or emo-
tional impairment that has substantial adverse effects on an
individual's cognitive or volitional functions.

"Mental health professional" means a psychiatrist,
psychologist, psychiatric nurse, licensed mental health coun-
selor, licensed mental health counselor-associate, licensed
marriage and family therapist, licensed marriage and family
therapist-associate, licensed independent clinical social
worker, licensed independent clinical social worker-associ-
ate, licensed advanced social worker, or licensed advanced
social worker-associate and such other mental health profes-
sionals as may be defined by rules adopted by the secretary
under the authority of chapter 71.05 RCW.

"Misappropriation of resident property" means the
deliberate misplacement, exploitation, or wrongful, tempo-
rary or permanent use of a resident's belongings or money.

"Neglect' means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a resident, or that
fails to avoid or prevent physical or mental harm or pain to a
resident; or

(2) An act or omission by a person or entity with a duty
of care that demonstrates a serious disregard of consequences
of such a magnitude as to constitute a clear and present dan-
ger to the resident's health, welfare, or safety, including but
not limited to conduct prohibited under RCW 9A.42.100.

"Permanent restraining order" means a restraining
order or order of protection issued either following a hearing,
or by stipulation of the parties. A "permanent" order may be
in force for a specific time period (e.g. 5 years), after which it
expires.

"Prescriber' means a health care practitioner autho-
rized by Washington state law to prescribe medications.

"Professional person" means a mental health profes-
sional and also means a physician, registered nurse, and such
others as may be defined in rules adopted by the secretary
pursuant to the provisions of this chapter.

"Psychopharmacologic medications" means a class of
prescription medications that affect the mind, emotions, and
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behavior, including but not limited to antipsychotics, antianx-
iety medication, and antidepressants.

""Reasonable accommodation" and '"reasonably
accommodate" have the meaning given in federal and state
antidiscrimination laws and regulations which include, but
are not limited to, the following:

(1) Reasonable accommodation means that the enhanced
services facility must:

(a) Not impose an admission criterion that excludes indi-
viduals unless the criterion is necessary for the provision of
enhanced services facility services;

(b) Make reasonable modification to its policies, prac-
tices or procedures if the modifications are necessary to
accommodate the needs of the resident;

(¢) Provide additional aids and services to the resident.

(2) Reasonable accommodations are not required if:

(a) The resident or individual applying for admission
presents a significant risk to the health or safety of others that
cannot be eliminated by the reasonable accommodation;

(b) The reasonable accommodations would fundamen-
tally alter the nature of the services provided by the enhanced
services facility; or

(¢) The reasonable accommodations would cause an
undue burden, meaning a significant financial or administra-
tive burden.

"RCW" means Revised Code of Washington.

"Records' means:

(1) "Active records' means the current, relevant docu-
mentation regarding residents necessary to provide care and
services to residents; or

(2) "Inactive records" means historical documentation
regarding the provision of care and services to residents that
is no longer relevant to the current delivery of services and
has been thinned from the active record.

"Registration records" include all the records of the
department, regional support networks, treatment facilities,
and other persons providing services to the department,
county departments, or facilities which identify individuals
who are receiving or who at any time have received services
for mental illness.

"Resident" means a person admitted to an enhanced
services facility.

"Resident's representative' means:

(1) The legal representative who is the person or persons
identified in RCW 7.70.065 and who may act on behalf of the
resident pursuant to the scope of their legal authority. The
legal representative shall not be affiliated with the licensee,
enhanced services facility, or management company, unless
the affiliated person is a family member of the resident; or

(2) If there is no legal representative, a person designated
voluntarily by a competent resident in writing, to act in the
resident's behalf concerning the care and services provided
by the enhanced services facility and to receive information
from the enhanced services facility if there is no legal repre-
sentative. The resident's representative may not be affiliated
with the licensee, enhanced services facility, or management
company, unless the affiliated person is a family member of
the resident. The resident's representative under this subsec-
tion shall not have authority to act on behalf of the resident
once the resident is no longer competent. The resident's com-



Washington State Register, Issue 18-20

petence shall be determined using the criteria in RCW
11.88.010 (1)(e).

"Secretary'" means the secretary of the department or
the secretary's designee.

"Significant change" means:

(1) A deterioration in a resident's physical, mental, or
psychosocial condition that has caused or is likely to cause
clinical complications or life-threatening conditions; or

(2) An improvement in the resident's physical, mental, or
psychosocial condition that may make the resident eligible
for discharge or for treatment in a less intensive or less secure
setting.

"Significant medication error" includes any failure to
administer or receive a medication according to an authorized
health care provider's order, or according to the manufac-
turer's directions for nonprescription medications, that results
in an error involving the wrong medication, wrong dose,
wrong patient, wrong time, wrong rate, wrong preparation, or
wrong route of administration.

"Social worker' means a person with a master's or fur-
ther advanced degree from a social work educational pro-
gram accredited and approved as provided in RCW
18.320.010.

"Staff" or "staff person" means any person who:

(1) Is employed or used by an enhanced services facility,
directly or by contract, to provide care and services to any
resident.

(2) Staff must meet all of the requirements of chapter
((388-1+12)) 388-112A WAC.

"Stop placement" or "stop placement order" is an
action taken by the department prohibiting enhanced services
facility admissions, readmissions, and transfers of patients
into the enhanced services facility from the outside.

"Temporary restraining order" means restraining
order or order of protection that expired without a hearing,
was terminated following an initial hearing, or was termi-
nated by stipulation of the parties in lieu of an initial hearing.

"Treatment" means the broad range of emergency,
detoxification, residential, inpatient, and outpatient services
and care, including diagnostic evaluation, mental health or
chemical dependency education and counseling, medical,
physical therapy, restorative nursing, psychiatric, psycholog-
ical, and social service care, vocational rehabilitation, and
career counseling.

"Violation" means the same as "deficiency" as defined
in this section.

"Volunteer" means an individual who interacts with
residents without reimbursement.

"Vulnerable adult” includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility, including any enhanced ser-
vices facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider.
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(7) Who self-directs his or her own care and receives ser-
vices from a personal aide under chapter 74.39 RCW.

(8) For the purposes of requesting and receiving back-
ground checks pursuant to RCW 43.43.832, it shall also
include adults of any age who lack the functional, mental, or
physical ability to care for themselves.

"WAC" means Washington Administrative Code.

AMENDATORY SECTION (Amending WSR 14-19-071,
filed 9/12/14, effective 10/13/14)

WAC 388-107-0250 Staffing credentials and qualifi-
cations. (1) The enhanced services facility must ensure the
staffing ratios are met with the following credentialed staff,
who are in good professional standing:

(a) Registered nurse;

(b) Licensed practical nurse;

(c) Nursing assistant certified or certified home care
aide; and

(d) Mental health professional.

(2) The enhanced services facility must ensure that any
caregiver, excluding professional licensed nursing staff:

(a) Must be at least 18 years of age;

(b) Has successfully completed a department-approved
certified nursing assistant training program; or

(¢) Meets the long-term worker training and certification
requirements as described in chapter ((388-1+2)) 388-112A
WAC.

AMENDATORY SECTION (Amending WSR 14-19-071,
filed 9/12/14, effective 10/13/14)

WAC 388-107-0630 Training and home care aide
certification requirements. (1) Under RCW 18.88B.041
and chapter 246-980 WAC, certain individuals including reg-
istered nurses, licensed practical nurses, certified nursing
assistants, or persons who are in an approved certified nurs-
ing assistant program are exempt from long-term care worker
training requirements.

(2) Continuing education requirements are outlined in
chapter ((388-1+2)) 388-112A WAC; registered nurses and
licensed practical nurses are exempt from the long-term care
worker continuing education requirement.

(3) The enhanced services facility must ensure staff per-
sons meet training requirements in effect on the date hired,
including requirements described in chapter ((388-2)) 388-
112A WAC, unless exempt under RCW 18.88B.041.

(4) The enhanced services facility must ensure all
enhanced services facility administrators, or their designees,
and caregivers who are not exempt under subsection (1) of
this section meet the long-term care worker training require-
ments of chapter ((388-342)) 388-112A WAC, including but
not limited to:

(a) Orientation and safety;

(b) Basic training;

(c) Specialty for dementia and, mental illness and/or
developmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.
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(5) The enhanced services facility must ensure that all
staff receives appropriate training and orientation to perform
their specific job duties and responsibilities.

(6) The enhanced services facility must ensure the fol-
lowing staff obtains home care aide certification, unless
exempt under WAC 246-980-070:

(a) All long-term care workers, within two hundred days
of hire;

(b) All enhanced services facility applicants, before
licensure;

(c) All enhanced services facility administrators within
two hundred days of hire, and

(d) Any other staff who will provide direct care and ser-
vices to residents.

AMENDATORY SECTION (Amending WSR 14-19-071,
filed 9/12/14, effective 10/13/14)

WAC 388-107-0650 Specialized training. (1) The
enhanced services facility must ensure all staff who have any
interaction with the residents successfully complete the men-
tal health and dementia specialized trainings, consistent with
chapter ((388-1+12)) 388-112A WAC, prior to working in the
enhanced services facility.

(2) The facility must ensure all staff who have interac-
tion with the residents complete any other specialty trainings
to meet the needs of the residents being served, such as devel-
opmental disabilities.

AMENDATORY SECTION (Amending WSR 14-19-071,
filed 9/12/14, effective 10/13/14)

WAC 388-107-0690 Facility-based trainers. If the
enhanced services facility provides continuing education, in-
service education or quarterly staff education, the educators
must be approved by the department prior to educational
intervention, in accordance with chapter ((388-+2)) 388-
112A WAC.

AMENDATORY SECTION (Amending WSR 14-19-071,
filed 9/12/14, effective 10/13/14)

WAC 388-107-1180 Administrator qualifications—
General. The licensee must appoint an administrator who:

(1) Is at least twenty-one years old;

(2) Has a bachelor's degree in social sciences, social ser-
vices, human services, behavioral sciences, or an allied med-
ical field;

(3) Meets the training requirements under chapter ((388-
+2)) 388-112A WAC and has specialized training in the
provision of the care and services required for vulnerable
adults with dementia, mental health and behavioral issues;

(4) Has at least one year of full-time experience working
with vulnerable populations with complex personal care and
behavioral needs;

(5) Knows and understands how to apply Washington
state statutes and administrative rules related to the operation
of a long-term care facility; and

(6) Is qualified to perform the administrator's responsi-
bilities specified in WAC 388-107-1190.
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WSR 18-20-044
PERMANENT RULES
SECRETARY OF STATE
[Filed September 26, 2018, 9:33 a.m., effective October 27, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amend WAC 434-750-290 to change process
for redirected donations.

Citation of Rules Affected by this Order: Amending
WAC 434-750-290.

Statutory Authority for Adoption: RCW 41.04.033.

Adopted under notice filed as WSR 18-17-021 on
August 3, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 26, 2018.

Mark Neary
Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 17-12-089,
filed 6/6/17, effective 7/7/17)

WAC 434-750-290 Decertified contributions. The
CFD must work directly with its donors to determine where
to direct donations originally pledged to a participating orga-
nization or federation that has been deemed noneligible or
decertified. The CFD must provide the donor with options to
disburse the pledged and collected donations to other partici-
pating organizations or federations or provide a refund of col-
lected donations for the open quarter. If a donor does not
respond to the CFD regarding redirecting donations, the CFD

(( . . . . .

eaarter-and-eancel-the-donation—Hthe- CFD-determines—itis
not-feastble-toreturn—such-fundsto-doners;—t)) must deter-
mine the appropriate disposition of the funds.

WSR 18-20-047
PERMANENT RULES
HEALTH CARE AUTHORITY
[Filed September 26, 2018, 12:15 p.m., effective January 1, 2019]

Effective Date of Rule: January 1, 2019.

Purpose: HB [SHB] 2651 amends RCW 74.09.340 to
increase the personal needs allowance for people in residen-
tial and institutional care settings. The agency is amending
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WAC 182-513-1105 to reflect the changes in HB [SHB]
2651.

Citation of Rules Affected by this Order: Amending
WAC 182-513-1105.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160, HB [SHB] 2651, 65th legislature, 2018 regular
session; ESSB 6032, sections 204 (2)(p) and 207(13), 2018
supplemental operating budget.

Adopted under notice filed as WSR 18-17-046 on
August 8§, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 26, 2018.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-23-039,
filed 11/8/17, effective 1/1/18)

WAC 182-513-1105 Personal needs allowance (PNA)
and room and board standards in a medical institution
and alternate living facility (ALF). (1) This section
describes the personal needs allowance (PNA), which is an
amount set aside from a client's income that is intended for
personal needs, and the room and board standard.

(2) The PNA in a state veteran's nursing facility:

(a) Is $70 for a veteran without a spouse or dependent
children receiving a needs-based veteran's pension in excess
of $90;

(b) Is $70 for a veteran's surviving spouse with no depen-
dent children receiving a needs-based veteran's pension in
excess of $90; or

(c) Is $160 for a client who does not receive a needs-
based veteran's pension.

(3) The PNA in a medical institution for clients receiving
aged, blind, or disabled (ABD) cash assistance or temporary
assistance for needy families (TANF) cash assistance is the
client's personal and incidental (CPI) cash payment based on
residing in a medical institution, which is $41.62.

(4) The PNA in an alternate living facility (ALF) for cli-
ents receiving ABD cash assistance or TANF cash assistance
is the CPI based on residing in an ALF that is not an adult
family home, which is $38.84.

(5) The PNA for clients not described in subsections (2),
(3), and (4) of this section((z
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teHs-$5728ferelients)), who reside in a medical insti-
tution((3)) or

((Hs-$62-79-forchients-whereside)) in an ALF, is $70.

(6) Effective January 1, 2018, and each year thereafter,
the amount of the PNA in subsection (5) of this section may
be adjusted by the percentage of the cost-of-living adjustment
(COLA) for old-age, survivors, and disability social security
benefits as published by the federal Social Security Adminis-
tration. This adjustment is subject to state legislative funding.

(7) The room and board standard in an ALF used by
home and community services (HCS) and the developmental
disabilities administration (DDA) is based on the federal ben-
efit rate (FBR) minus the current PNA as described under
subsection (5)(b) of this section.

(8) The current PNA and room and board standards used
in long-term services and supports are published under the
institutional standards on the Washington apple health (med-
icaid) income and resource standards chart located at
www.hca.wa.gov/free-or-low-cost-health-care/program-
administration/program-standard-income-and-resources.

WSR 18-20-072
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed September 28, 2018, 10:36 a.m., effective October 29, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 246-980 WAC, Home care aides, the
rules were amended as part of the five-year rule review pro-
cess under RCW 43.70.041 and to clarify ambiguities
reported by stakeholders, consolidate the current rules by
subject matter, and create standards of professional conduct
for the profession.

Citation of Rules Affected by this Order: New WAC
246-980-025, 246-980-115, 246-980-150 and 246-980-160;
repealing WAC 246-980-050, 246-980-060, 246-980-070,
246-980-080 and 246-980-090; and amending WAC 246-
980-010, 246-980-020, 246-980-030, 246-980-040, 246-980-
100, 246-980-120, 246-980-130, and 246-980-140.

Statutory Authority for Adoption: RCW 18.88B.021.

Adopted under notice filed as WSR 18-07-099 on March
20, 2018.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 246-980-040 (1)(d), reference to repealed
WAC 388-112-0053 was changed to current WAC 388-
112A-0310.

A final cost-benefit analysis is available by contacting
Stacey Saunders, P.O. Box 47852, Olympia, WA 98504,
phone 360-236-2813, fax 360-236-2901, TTY 360-833-6388
or 711, email stacey.saunders@doh.wa.gov, web site
www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3, Amended
8, Repealed 5.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 4, Amended 8, Repealed 5.

Date Adopted: September 26, 2018.

John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-010 Definitions. The definitions in this
section and in RCW 74.39A.009 apply throughout this chap-
ter unless the context clearly requires otherwise.

(1) "Activities of daily living" means self-care abilities
related to personal care such as bathing, body care, bed
mobility, eating, locomotion, medication assistance, use of
the toilet, personal hygiene, dressing, and transfer. ((Aetivi-

g:))

(2) "Date of hire" means:

(a) The date of service authorization for individual pro-
viders hired by the department of social and health ser-
vices((<)) or

(b) The date the long-term care worker ((is-hired-by-an))
provides direct care for pay from any employer, other than
the department of social and health services;

(c) The date of hire is specific to each long-term care

worker, not to the employer, and does not change if a long-

term care worker changes employers. If a long-term care
worker is or has been employed by more than one employer,

the earliest date of hire will be the date of hire for that worker.

(3) "Department" means the department of health.

(4) "Direct care worker" means a paid caregiver who
provides hands-on personal care services to individuals with
disabilities or the elderly requiring long-term care.

(5) "Instrumental activities of daily living" means rou-
tine activities performed in the home or the community such
as meal preparation, shopping, house cleaning, laundry,
maintaining employment, travel to medical services, use of
the telephone, and management of personal finances.

(6) "Medication assistance" has the same meaning as
chapter 246-888 WAC.

(7) "Secretary" means the secretary of the department of
health.

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-020 ((Whe-mustbe-eertified-as-ahome
eare-aide?)) Long-term care workers and home care aide
certification. (1)) Any person who is hired on or after Jan-
uary 7, 2012, as a long-term care worker for the elderly or
persons with disabilities, regardless of the employment title,
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must obtain certification as a home care aide, unless exempt
under WAC 246-980-025. This includes, but is not limited to:

(((®)) (1) An individual provider of home care services
who is reimbursed by the state;

((®))) (2) A direct care employee of a home care agency;

((¢e))) (3) A provider of home care services to persons
with developmental disabilities under Title 71A RCW;

() (4) A direct care worker in a state licensed
assisted living facility;

((€e})) (5) A direct care worker in a state licensed adult
family home;

((6D)) (6) A respite care provider who is reimbursed by
the state or employed by a private agency or facility licensed
by the state to provide personal care services; and

((62))) (1) Any other direct care workers providing home
or community-based services to the elderly or persons with
developmental disabilities.

((DAleng-term—eare—worker-whe—meets—therequire-
i;;:m; Zﬁ S;H;Es SE;H;? .EH of this .SEE;Hﬁ IE ut1s E*Ei.gﬁﬁ.d t“.i)s)lﬁ

NEW SECTION

WAC 246-980-025 Individuals exempt from obtain-
ing a home care aide certification. (1) The following indi-
viduals are not required to obtain certification as a home care
aide. If they choose to voluntarily become certified, they
must successfully pass the entry level training required by
RCW 74.39A.074 and meet the requirements of WAC 246-
980-040 (1)(b) and (c).

(a) An individual provider caring only for a biological,
step, or adoptive child or parent.

(b) An individual provider who provides twenty hours or
less of care for one person in any calendar month.

(¢) An individual employed by a community residential
service business.

(d) An individual employed by a residential habilitation
center licensed under chapter 71A.20 RCW or a facility cer-
tified under 42 C.F.R. Part 483.

(e) A direct care worker who is not paid by the state or by
a private agency or facility licensed by the state to provide
personal care services.

(f) A person working as an individual provider who only
provides respite services and works less than three hundred
hours in any calendar year.

(g) Any direct care worker exempt under RCW 18.88B.-
041(1).

(2) The following long-term care workers are not
required to obtain certification as a home care aide. If they
choose to voluntarily become certified, they must meet the
requirements of WAC 246-980-040 (1)(b) and (c). The train-
ing requirements under RCW 74.39A.074(1) are not
required.

(a) An individual who holds an active credential by the
department as a:

(1) Registered nurse, a licensed practical nurse, or
advanced registered nurse practitioner under chapter 18.79
RCW,; or

(i) Nursing assistant-certified under chapter 18.88A
RCW.
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(b) A home health aide who was employed by a medi-
care certified home health agency within the year before
being hired as a long-term care worker and has met the
requirements of 42 C.F.R. Part 484.36.

(c) A person who is in an approved training program for
certified nursing assistant under chapter 18.88A RCW, pro-
vided that the training program is completed within one hun-
dred twenty calendar days of the date of hire and that the
nursing assistant-certified credential has been issued within
two hundred calendar days of the date of hire.

(d) An individual with special education training and an
endorsement granted by the superintendent of public instruc-
tion under RCW 28A.300.010 and is approved by the secre-
tary.

(e) An individual employed as a long-term care worker
on January 6, 2012, or who was employed as a long-term care
worker between January 1, 2011, and January 6, 2012, and
who completed all of the training requirements in effect as of
the date of hire. This exemption expires if the long-term care
worker has not provided care for three consecutive years.

(1) The department may require the exempt long-term
care worker who was employed as a long-term care worker
between January 1, 2011, and January 6, 2012, to provide
proof of that employment. Proof may include a letter or sim-
ilar documentation from the employer that hired the long-
term care worker between January 1, 2011, and January 6,
2012, indicating the first and last day of employment, the job
title, a job description, and proof of completing training
requirements. Proof of training will also be accepted directly
from the approved instructor or training program, if applica-
ble.

(ii) For an individual provider reimbursed by the depart-
ment of social and health services, the department will accept
verification from the department of social and health services
or the training partnership.

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-030 ((Can—anonexemptiong-term
eare-worker-werk-before)) Working while obtaining cer-

tification as a home care aide((2)). (1) A ((nonexempt))
long-term care worker may provide care before receiving cer-
tification as a home care aide if all the following conditions
are met:

(a) Before providing care, the long-term care worker
must complete the training required by RCW 74.39A.074
(D(d)(E)(A) and (B).

(b) The long-term care worker must submit an applica-
tion for home care aide certification to the department within
fourteen calendar days of hire. An application is considered
to be submitted on the date it is post-marked or, for applica-
tions submitted in person or online, the date it is accepted by
the department.

2) ((flihe—}eﬁg-teﬂﬂ—eafe—ﬁ@fkeﬁﬂay—ﬂe{—weﬂefer—mefe

eut—ebt-&mng—eefﬁ-ﬁe&&eﬂ—)) A long term care worker is no

longer eligible to provide care without a credential under the
following circumstances:
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(a) The long-term care worker does not successfully
complete all of the training required by RCW 74.39A.074(1)
within one hundred twenty calendar days from their date of
hire;

(b) The long-term care worker has not obtained their cer-
tification within two hundred calendar days from their date of
hire, or two hundred sixty calendar days if granted a provi-
sional certificate under RCW 18.88B.041.

(3) This section does not apply to long-term care workers
exempt from certification under WAC 246-980-025.

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-040 ((What-must-a—nonexemptiong-

. . EEbreor ired2)) Cer-
tification requirements. (1) To qualify for certification as a
home care aide, the applicant must:

(a) Successfully complete ((the—entry—level—training
required-by REW-7439A-074()-before-taking the-examina-
tton)) all training required by RCW 74.39A.074(1) within

one hundred twenty calendar days of the date of hire as a
long-term care worker;

(b) Successfully pass the home care aide certification
examination, after completing training;

(c) Become certified within two hundred days of date of

hire, or two hundred sixty days if granted a provisional certif-
icate under RCW 18.88B.041; and

((€e))) (d) Complete four clock hours of AIDS education
as required in chapter 246-12 WAC, Part 8. This is included
in the basic training requirements in WAC 388-71-0906 and
((388-112-6653)) 388-112A-0310.

(2) ((An-applicant-must-submit-direetly-to-the-examina-

3))) An applicant for certification as a home care aide
must submit to the department:

(a) A completed application for both certification and the
examination on forms provided by the department;

(b) The exam fee set by the examination vendor and
required fees under WAC 246-980-990; and

(c) A certificate of completion from an approved training
program indicating that the applicant has successfully com-
pleted the entry level training required by RCW 74.39A.074.
The certificate of completion or other official verification
may also be submitted directly from the approved instructor
or training program.

((4)) (3) An applicant must submit to a state and federal
background check as required by RCW 74.39A.056.

(4) An applicant exempt from certification under WAC
246-980-025(2) who voluntarily chooses to be certified must
provide documentation of qualification for the exemption.
The applicant is not required to take the training required in
subsection (1)(a) of this section or provide proof of training

completion to the department.
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GENERAL REQUIREMENTS ((FORFHEAPPHCA-
HON)) FOR HOME CARE AIDE CERTIFICATION

(BYBOTHHREQUREDANDVOLENTFARY-HOME-
EAREAIDES))

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-100 Examination and reexamination
for home care aide certification. (1) The certification exam-
ination will consist of both a written knowledge test and a
skills demonstration.

(2) The certification examination will test the core com-
petencies, including but not limited to((5)):

(a) Communication skills((;));

(b) Worker self-care((5))

(c) Problem solving((5)):

(d) Maintaining dignity((5)):

(e) Consumer directed care((5));

(f) Cultural sensitivity((5));

(g) Body mechanics((5));

(h) Fall prevention((5));
(1) Skin and body care((5));

(j) Home care aide roles and boundaries((5));

(k) Supporting activities of daily living((;)); and

(1) Food preparation and handling.

(3) An applicant must apply ((ireetly-to-the-examination

eontraetor)) to take the examination by completing the appli-
cation for both certification and the examination and return-

ing it to the department. The department will notify the exam-
ination contractor once an applicant meets all requirements to
take the certification examination.

(4) The examination contractor will notify an applicant
of the date, time, and place of the examination.

(5) The examination contractor will notify both the
department and an applicant of the examination results.

(a) An applicant who does not successfully pass any por-
tion of the examination can follow the examination contrac-
tor's procedures for review and appeal.

(b) An applicant who does not successfully pass any por-
tion of the examination may retake that portion of the exam-
ination two times.

(1) To retake the examination, an applicant must submit
an application for reexamination, along with the required
reexamination fee directly to the examination contractor.

(i) An application for reexamination may be submitted
any time after an applicant receives notice of not successfully
completing any portion of the certification examination.

(c) An applicant who does not successfully pass both
portions of the certification examination within two years of
successfully completing the required training or who does not
successfully pass both portions of the certification examina-
tion after completing the certification examination three con-
secutive times:

(1) Must retake and successfully complete the core com-
petencies portion of the entry-level training as required by
RCW 74.39A.074 before retaking both portions of the certi-
fication examination; and

(i) Cannot continue to provide care as a long-term care
worker until the certification has been issued.
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NEW SECTION

WAC 246-980-115 Renew or reinstate an expired
certification. (1) To renew a home care aide certification the
practitioner must:

(a) Renew the certification every year by the home care
aide's birthday as provided in chapter 246-12 WAC, Part 2;

(b) Submit a completed application as provided by the
department; and

(c) Provide verification of twelve hours of continuing
education as required by RCW 74.39A.341 and WAC 246-
980-110 with the renewal application.

(2) To reinstate an expired certification:

(a) If the certification has been expired for less than three
years, the practitioner must submit proof of twelve continu-
ing education hours as required by RCW 74.39A.341 and
WAC 246-980-110 for each year it has been expired, and
meet the requirements of chapter 246-12 WAC, Part 2.

(b) If the certification has been expired for three years or
more, the practitioner must successfully repeat the training
and examination requirements in WAC 246-980-040 and
meet the requirements of chapter 246-12 WAC, Part 2.

(c) A practitioner previously exempt from certification
by WAC 246-980-025(2) who voluntarily chooses to be cer-
tified is not required to complete training to reinstate a certi-
fication expired over three years so long as they continue to
be exempt under WAC 246-980-025(2) at the time of reap-

plying.

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-120 Home care aide—Application—
Conviction data—Criteria for denial or conditional
license. (1) An applicant who has any criminal history may
be denied certification or may be granted certification with
conditions pursuant to RCW 18.130.055.

(2) In determining whether to deny certification or grant
certification with conditions due to an applicant's criminal
history, the department may consider, but is not limited to,
the following factors:

(a) The severity of the crime as classified under law;

(b) The number of convictions and whether the applicant
has exhibited a pattern of criminal conduct;

(c) The amount of time elapsed since the date of convic-
tion or the date of offense;

(d) The amount of time the applicant has spent in the
community after release from custody;

(e) Whether any conviction is listed by the department of
social and health services as a disqualifying crime, including
those offenses listed in RCW 43.43.830 ((5);6)-o1)) (7).
(8), or (9);

(f) Whether the applicant has complied with court-
ordered conditions such as treatment, restitution, or other
remedial or rehabilitative measures;

(g) Other remediation or rehabilitation by the applicant
subsequent to the conviction date;

(h) Whether the applicant disclosed the conviction on the
certification application; and

(i) Any other factor relating to the applicant's ability to
practice as a home care aide with reasonable skill and safety.
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(3) A long-term care worker disqualified from working
with vulnerable persons under chapter 74.39A RCW may not
be certified as a home care aide.

AMENDATORY SECTION (Amending WSR 13-19-087,
filed 9/18/13, effective 10/19/13)

WAC 246-980-130 Provision for delegation of cer-
tain tasks to a home care aide. (1) A home care aide-certi-
fied may perform tasks delegated by a registered nurse for
patients in community-based care settings or in-home care
settings each as defined in RCW 18.79.260 (3)(e).

(2) Before performing any delegated task a home care
aide-certified must show the certificate of completion of the
core delegation training from the department of social and
health services to the registered nurse delegator.

(3) A home care aide-certified who is performing nurse
delegation tasks must comply with all applicable require-
ments of the nursing care quality assurance commission in
WAC 246-840-910 through 246-840-970.

(4) A home care aide-certified, who may be performing
insulin injections must show a certificate of completion of
diabetic training from the department of social and health ser-
vices to the registered nurse delegator.

(5) A home care aide-certified must meet any additional
training requirements identified by the department of social
and health services.

(6) For the purposes of this section, delegated nursing
care tasks must be performed:

(a) Only for the specific patient for whom those tasks are
delegated;

(b) Only with the patient's consent; and

(¢) In compliance with all applicable requirements in
WAC 246-840-910 through 246-840-970.

(7) A home care aide-certified may consent or refuse to
consent to perform a delegated nursing care task. The home
care aide-certified is responsible for his or her own actions
with the decision to consent or refuse to consent and the per-
formance of the delegated nursing care task.

(8) A home care aide-certified must not accept delega-
tion of, or perform, the following nursing care tasks:

(a) Administration of medication by injection, with the
exception of insulin injections;

(b) Sterile procedures;

(c) Central line maintenance;

(d) Acts that require nursing judgment.

(9) A person who is working as a long-term care worker
but has not received a home care aide certification must have
either ((&)) an active nursing assistant-certified or an active
nursing assistant-registered credential issued by the depart-
ment and comply with WAC 246-841-405 to perform dele-

gated tasks.

AMENDATORY SECTION (Amending WSR 16-17-100,
filed 8/18/16, effective 9/18/16)

WAC 246-980-140 Scope of practice for long-term
care workers. (1) A long-term care worker performs activi-
ties of daily living or activities of daily living and instrumen-
tal activities of daily living. A person performing only instru-
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mental activities of daily living is not acting under the long-
term care worker scope of practice.

(a) "Activities of daily living" means self-care abilities
related to personal care such as bathing, eating, medication
assistance, using the toilet, dressing, and transfer. This may
include fall prevention, skin and body care.

(b) "Instrumental activities of daily living" means activi-
ties in the home and community including cooking, shop-
ping, house cleaning, doing laundry, working, and managing
personal finances.

(2) A long-term care worker documents observations
and tasks completed, as well as communicates observations
((enrthe-day-they-were-performed-toclients, family,supervi-
sers;andif-appropriate;health-eare providers)).

(3) A long-term care worker may perform medication
assistance as described in chapter 246-888 WAC.

(4) A long-term care worker may perform nurse dele-
gated tasks, to include medication administration, if he or she
meets and follows the requirements in WAC 246-980-130.

(5) A long-term care worker may provide skills acquisi-
tion training on instrumental activities of daily living and the
following activities of daily living tasks: Dressing, applica-
tion of deodorant, washing hands and face, hair washing, hair
combing and styling, application of makeup, menses care,
shaving with an electric razor, tooth brushing or denture care,
and bathing tasks excluding any transfers in or out of the
bathing area.

(6) This section applies to all long-term care workers,
whether required to be certified or exempt.

NEW SECTION

WAC 246-980-150 Standards of practice. (1) A long-
term care worker must demonstrate behavior which main-
tains and respects client or resident rights and safety. This
includes, but is not limited to, the following:

(a) A long-term care worker may not solicit, accept or
borrow money, material or property from a client or resident.
This subsection does not apply to a long-term care worker
who is in an established personal relationship with the client,
preexisting the provision of services, where there is no evi-
dence of exploiting the client.

(b) A long-term care worker may not accept from a client
or resident gifts of value greater than twice the current hourly
minimum wage in Washington state. Gifts are limited to cus-
tomary gift-giving times, such as birthdays or major holidays.
This subsection does not apply to a long-term care worker
who is in an established personal relationship with the client,
preexisting the provision of services, where there is no evi-
dence of exploiting the client.

(c) A long-term care worker may not accept, borrow, or
take alcohol or drugs (prescription or nonprescription),
including marijuana, from a client or resident.

(d) A long-term care worker may not ingest, inject,
inhale, or consume in any manner any substance, including
prescribed medicine, that impairs their ability to perform
their job duties during the time in which they are paid to pro-
vide care.

(e) A long-term care worker may not solicit or accept a
role that gives them power over a client's or resident's
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finances, legal matters, property, or health care decisions.
This includes, but is not limited to, acting as power of attor-
ney, legal guardian, payee, insurance beneficiary, or executor
or beneficiary of a will. This subsection does not apply to a
long-term care worker who is in an established personal rela-
tionship with the client, preexisting the provision of services,
where there is no evidence of exploiting the client.

(f) A long-term care worker may not be the landlord for
a client or resident they provide care to. This does not apply
to adult family homes licensed by the department of social
and health services so long as the adult family home license
is active and in good standing. This section does not apply to
a long-term care worker who is in an established personal
relationship with the client, preexisting the provision of ser-
vices, where there is no evidence of exploiting the client.

(g) A long-term care worker shall respect a client's or
resident's privacy and shall not take or disseminate photos or
videos of a client or resident that do not respect the client's or
resident's dignity and rights. This includes, but is not limited
to, social media. A long-term care worker must obtain the
written permission of the client or resident, or their legal
guardian, prior to taking or disseminating any photo or video
of the client or resident, unless the long-term care worker is
in an established personal relationship with the client, preex-
isting the provision of services, where there is no evidence of
exploiting the client.

(2) For the purposes of this section, "landlord" means
having a formal, written lease agreement between the lessor
and lessee. It does not apply to situations in which cohabi-
tants voluntarily contribute financially to household expenses
without a lease agreement.

NEW SECTION

WAC 246-980-160 Sexual misconduct. A long-term
care worker shall not engage in sexual misconduct as defined
in WAC 246-16-100.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-980-050 How long does a nonexempt long-term
care worker have to complete the home
care aide training and certification
requirements?

WAC 246-980-060 How does a nonexempt home care aide
renew a certification or reinstate an

expired certification?

WAC 246-980-070 Who is exempt from obtaining a home

care aide certification?

WAC 246-980-080 How does an exempt individual apply

for certification as a home care aide?

WAC 246-980-090 How does an exempt home care aide
renew a home care aide certification or
reinstate an expired home care aide cer-

tification?

Permanent

[60]

Washington State Register, Issue 18-20

WSR 18-20-081
PERMANENT RULES
DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES
[Filed October 1, 2018, 8:39 a.m., effective November 1, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department of children, youth, and families
(DCYF) adopts these rules to establish, implement, and
enforcement [enforce] requirements to protect the health and
safety of children who are cared for by license-exempt fam-
ily, friends, and neighbors (FFN) participating in working
connections child care. Adoption of these rules complies with
a requirement imposed by the federal child care development
fund governed by 42 U.S.C. 9858 et seq. The rules establish
preservice and training requirements for FFN care providers,
health and safety activities and practices during care, and the
consequences of noncompliance.

Citation of Rules Affected by this Order: New WAC
110-16-0001 Purpose and authority, 110-16-0005 Defini-
tions, 110-16-0010 Provider approval, 110-16-0015 Provider
responsibilities, 110-16-0025 Health and safety training,
110-16-0030 Health and safety activities, 110-16-0035
Health and safety practices, and 110-16-0040 Compliance.

Statutory Authority for Adoption: RCW 43.216.055 and
43.216.065; chapter 43.216 RCW.

Other Authority: 42 U.S.C. 9858 et seq.

Adopted under notice filed as WSR 18-15-095 on July
18, 2018.

Changes Other than Editing from Proposed to Adopted
Version: WAC 110-16-0005, inserted definition for "subsidy
payment begin date."

WAC 110-16-0010 (1)[(b)](ii), inserted clarification that
a variety of documents could be used to prove legal employ-
ment eligibility.

WAC 110-16-0025, training completion date changed to
"within ninety calendar days of the subsidy payment begin
date." Removed current child development associate creden-
tial and an associates' degree of applied science or higher
with an early child education major from accepted training
equivalencies.

WAC 110-16-0030 (3)(c), inserted clarification that (1)
written information and local resources about child develop-
ment and (2) regional contact information for FFN child care
services and resources will be provided during technical
assistance visits.

WAC 110-16-0030(4), removed parent's requirement to
ensure provider has necessary training to administer medica-
tion and respond to allergic reactions.

WAC 110-16-0035, removed details of health and safety
practices and inserted clarification that health and safety
practices covered in required training must be followed.
Removed requirement to keep dangerous substances apart
from food and food prep areas.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 8, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 28, 2018.

Brenda Villarreal
Rules Coordinator

Chapter 110-16 WAC

LICENSE-EXEMPT CARE—FAMILY, FRIENDS,
AND NEIGHBORS (FFN) IN-HOME/RELATIVE
CHILD CARE PROVIDERS

PART I

INTRODUCTION

NEW SECTION

WAC 110-16-0001 Purpose and authority. (1) The
purpose of this chapter is to establish rules for the administra-
tion of child care subsidy funds through the working connec-
tions child care (WCCC) program for family, friends, and
neighbors (FFN) in-home/relative child care providers. The
department of children, youth, and families (DCYF) is the
lead agency for the federal Child Care Development Fund
(CCDF) program, governed by 42 U.S.C. 9858 et. seq.,
(CCDF authorization and implementation statutes) and 45
C.F.R. Part 98 (CCDF regulations). This chapter addresses
CCDF health and safety requirements and WCCC program
requirements for family, friends, and neighbors (FFN) in-
home/relative child care providers.

(2) In addition to the requirements contained in this
chapter, FFN providers must comply with applicable provi-
sions of chapter 43.216 RCW (department of children, youth,
and families), chapter 110-06 WAC (background check
rules), and chapter 110-15 WAC (WCCC) subsidy program
rules.

(3) The requirements contained in this chapter are con-
sistent with and support the department's commitment to pro-
moting the health, safety, and well-being of children, expand-
ing access to quality early learning opportunities to improve
outcomes in young children and promoting school readiness.

(4) The department recognizes that a child's parents and
family are the child's first and most important teachers and
decision makers. The department is committed to working
alongside parents to promote the overall well-being of their
children, providing technical assistance and resource referral
at the request of parents or providers, and using a variety of
methods to communicate with parents and providers about
program changes and relevant resources and information.
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NEW SECTION

WAC 110-16-0005 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

(1) "Benefit" means a regular payment made by a gov-
ernment agency on behalf of a person eligible to receive it.

(2) "Child" or "children," except when otherwise
specified, means a child or children eligible for WCCC bene-
fits under chapter 110-15 WAC.

(3) "Days" means calendar days unless otherwise spec-
ified.

(4) "Department" or "DCYF" means the department
of children, youth, and families.

(5) "In-home/relative provider" or "family, friends,
and neighbors (FFN) provider" means an individual who is
exempt from child care licensing requirements and is
approved for WCCC payments under WAC 110-15-0125.
Reference in this chapter to the term "provider" means an in-
home/relative or FFN provider, except when otherwise spec-
ified.

(6) "In loco parentis" means the adult caring for a child
eligible for WCCC in the absence of the biological adoptive,
or step-parents, and who is not a relative, court-ordered
guardian, or custodian, and who is responsible for exercising
day-to-day care and control of the child.

(7) "Infant" is a child birth through eleven months of
age.

(8) "Lockdown'" means to remain inside the home when
police or an official emergency response agency notifies a
provider that it is unsafe to leave or be outdoors during an
emergency situation.

(9) "Parent" means, for the purposes of this chapter, the
"in loco parentis" or the biological, adoptive, or step-parent,
court-ordered guardian, or custodian eligible for WCCC ben-
efits under this chapter.

(10) "Subsidy payment begin date' means the first day
the provider is authorized to start billing for care provided to
eligible children.

(11) "Supervise" or "supervision" means a provider
must be able to see or hear the children they are responsible
for at all times. Providers must use their knowledge of each
child's development and behavior to anticipate what may
occur to prevent unsafe or unhealthy events or conduct, or to
intervene in such circumstances as soon as possible. Provid-
ers must also reposition themselves or the children to be
aware of where children are and what they are doing during
care. Providers must reassess and adjust their supervision
each time child care activities change.

(12) "Swimming pool" means a pool that has a water
depth greater than two feet.

(13) "Technical assistance" means the provision of
customized supports to develop or strengthen processes,
knowledge application, or implementation of services by pro-
viders.

(14) "Toddler" means a child twelve months through
twenty-nine months of age.

(15) "Wading pool" means a pool that has a water depth
of less than two feet. A portable wading pool is one that is
formed of molded plastic or inflatable parts and can be
removed after use.
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(16) "Water activities' refers to the activities in which
children in care swim or play in a body of water that poses a
risk of drowning for children.

(17) "WCCC" means the working connections child
care program, a child care subsidy program available to eligi-
ble families to help pay for child care.

PART II

PROVIDER APPROVAL AND RESPONSIBILITIES

NEW SECTION

WAC 110-16-0010 Provider approval. (1) To be
approved as a family, friend, and neighbor (FFN) in-home/
relative provider for the WCCC program, the individual
must:

(a) Be eighteen years of age or older;

(b) Complete the approval process that will include, but
not be limited to, providing:

(1) Legal name, current street address, telephone number,
and email address;

(i1) Documents required to establish that the individual
meets legal employment eligibility requirements that may
include, but are not limited to:

(A) A legible copy of the individual's valid Social Secu-
rity card; and

(B) A legible copy of the individual's valid government
issued photo identification, such as a current driver's license,
Washington state identification, or passport.

(c) Meet all applicable WCCC subsidy and background
check requirements of chapters 110-15 and 110-06 WAC.

(2) An individual will not be approved to receive WCCC
subsidy payment as a provider for an eligible child in his or
her care if the individual is:

(a) The child's biological or adoptive parent, step-parent,
or the parent's live-in partner;

(b) The child's legal guardian or the guardian's spouse or
live-in partner;

(c) An adult acting in loco parentis or that adult's spouse
or live-in partner;

(d) An individual with a revoked child care license; or

(e) Receiving temporary assistance for needy families
(TANF) benefits on behalf of the eligible child.

(3) Providers are not eligible to receive WCCC benefits
for their own children for the same hours for which they
receive payment for child care they provide for other WCCC-
eligible children.

NEW SECTION

WAC 110-16-0015 Provider responsibilities. (1) The
provider must:

(a) Agree to provide care, supervision, and daily activi-
ties based on the child's developmental needs, including
health, safety, physical, nutritional, emotional, cognitive, and
social needs;

(b) Report any legal name, address, or telephone number
changes to DCYF within ten days;

Permanent

Washington State Register, Issue 18-20

(c) Comply with the requirements contained in this chap-
ter and the applicable requirements in chapters 110-06 and
110-15 WAC;

(d) Allow parents access to their own children at all
times while in care; and

(e) Have access to a telephone with 911 emergency call-
ing services and capability for both incoming and outgoing
calls during all times children are in care.

(2) The provider must not submit an invoice for more
than six children for the same hours of care.

(3) Care must be provided in the following locations:

(a) Providers related to the child by marriage, blood rela-
tionship, or court decree and who are grandparents, great-
grandparents, siblings (if living in a separate residence),
aunts, or uncles, must choose to be approved to provide care
in either the provider's home or the child's home, with the
exception that providers residing with a person disqualified
under chapter 110-06 WAC must provide care in the child's
home.

(b) Providers related to the child by marriage, blood, or
court decree, but not listed in (a) of this subsection, must
choose to be approved to provide care in either the provider's
home or the child's home, with the exception that providers
residing with a person disqualified under chapter 110-06
WAC must provide care in the child's home.

(c) Providers not related to the child, such as friends or
neighbors must provide care in the child's home.

(4) Providers must comply with health and safety activi-
ties as follows:

(a) Providers related to the child as described in subsec-
tion (3)(b) of this section, must participate in a technical
assistance phone call with the department within ninety days
of the subsidy payment begin date and annually thereafter;

(b) Providers not related to the child, as described in sub-
section (3)(c) of this section:

(i) Must complete the department-approved training
required in WAC 110-16-0025; and

(i1) Must have an annual technical assistance visit in the
child's home.

PART III

HEALTH AND SAFETY REQUIREMENTS

NEW SECTION

WAC 110-16-0025 Health and safety training. (1) A
provider not related to the child, as described in WAC 110-
16-0015 (3)(c) must complete the following training within
ninety calendar days of the subsidy payment begin date:

(a) Infant, child, and adult first aid and cardiopulmonary
resuscitation (CPR):

(1) This training must be taken in person and the provider
must demonstrate learned skills to the instructor.

(i1) The instructor must be certified by the American Red
Cross, American Heart Association, American Safety and
Health Institute, or other nationally recognized certification
program.

(b) Prevention of sudden infant death syndrome and safe
sleep practices when caring for infants; and
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(c) Department-approved health and safety training
which includes the following topic areas:

(1) Prevention and control of infectious diseases;

(i) Administration of medication;

(iii) Prevention of, and response to, emergencies due to
food and allergic reactions;

(iv) Building and physical premises safety, including
identification of and protection from hazards, bodies of
water, and vehicular traffic;

(v) Prevention of shaken baby syndrome, abuse head
trauma, and child maltreatment;

(vi) Emergency preparedness and response planning for
natural disaster and human-caused events;

(vii) Handling and storage of hazardous materials and
the appropriate disposal of bio contaminants;

(viii) Appropriate precautions in transporting children;

(ix) Recognition and reporting of child abuse and
neglect, including the prevention of child abuse and neglect
as defined in RCW 26.44.020 and mandatory reporting
requirements under RCW 26.44.030; and

(x) Other topic areas as determined by the department.

(2) A provider not related to the child, as described in
WAC 110-16-0015 (3)(c) can meet the health and safety
training in subsection (1)(c) of this section if the department
verifies that the provider has completed any of the following
either prior to or within ninety calendar days of the subsidy
payment begin date:

(a) Child care basics, a department-approved thirty-hour
health and safety training.

(b) Washington state early childhood education initial
certificate (twelve credits) that includes early childhood edu-
cation and development 105 health, safety, and nutrition.

(3) A provider not related to the child, as described in
WAC 110-16-0015 (3)(c), who, on October 1, 2018, has an
existing WCCC subsidy authorization with an end date on or
before December 30, 2018, does not need to complete the
training required under subsections (1) or (2) of this section.
If the provider is reauthorized for payment beginning January
1, 2019, or later, the provider must complete the training
required under subsections (1) and (2) of this section unless
exempt from training under subsection (2)(b) of this section.

(4) A provider not related to the child, as described in
WAC 110-16-0015 (3)(c), must annually renew portions of
the training required in subsection (1)(c) of this section, as
determined by state or federal requirements.

NEW SECTION

WAC 110-16-0030 Health and safety activities. (1)
Providers not related to the child as described in WAC 110-
16-0015 (3)(c), must comply with the following health and
safety activity requirements:

(a) Complete the Parent and FFN Provider Health and
Safety Agreement; and

(b) Participate in an annual, scheduled visit in the child's
home. If necessary, as determined by the department, follow-
up visits may occur on a more frequent basis.
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(2) The Parent and FFN Provider Health and Safety
Agreement must:

(a) Be signed by the provider and parent(s) and verify
that the parent(s) and provider discussed and reviewed all of
the topics and subject matter items contained in the agree-
ment. The subject matter items include, but are not limited to,
emergency contacts, fire and emergency prevention, knowl-
edge and treatment of children's illnesses and allergies,
developmental and special needs, medication administration,
safe transportation, child immunizations, and safe evacua-
tion; and

(b) Be received by the department within forty-five days
of completion of the training requirements in WAC 110-16-
0025 (2)(a) or verification of the training exemption in WAC
110-16-0025 (2)(b).

(3) The purpose of the annual, scheduled visit in the
child's home is to:

(a) Provide technical assistance to the provider regarding
the health and safety requirements described in this chapter;

(b) Observe the provider's interactions with the child,
and discuss health and safety practices;

(c) Provide written information and local resources
about child development to include the major domains of
cognitive, social, emotional, physical development, and
approaches to learning; and

(d) Provide regional contact information for FFN child
care services and resources.

(4) If the department is not able to successfully complete
a scheduled visit with the provider in the child's home after
three attempts, the provider will be deemed not in compliance
with the requirements of this chapter.

(5) At the annual, scheduled visit, the provider must
show:

(a) Proof of identity;

(b) Proof of current certification for first aid and cardio-

pulmonary resuscitation (CPR) in the form of a card, certifi-
cate, or instructor letter;

(c) Proof of vaccination against or acquired immunity for
vaccine-preventable diseases for all children in care, if the
provider's children are on-site at any time with the eligible
children. Proof can include:

(1) A current and complete department of health certifi-
cate of immunization status (CIS) or certificate of exemption
(COE) or other department of health approved form; or

(i1) A current immunization record from the Washington
state immunization information system (WA IIS).

(d) Written permission from the parent to:

(1) Allow children to use a swimming pool;

(i1) Administer medication for treatment of illnesses and
allergies of the children in care;

(iii) Provide for and accommodate developmental and
special needs; and

(iv) Provide transportation for care, activities, and school
when applicable.

(e) The written home evacuation plan required in WAC
110-16-0035 (4)(c).
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NEW SECTION

WAC 110-16-0035 Health and safety practices. (1)
Providers not related to the child, as described in WAC 110-
16-0015 (3)(c), must comply with the following health and
safety activity practices according to the required health and
safety training:

(a) Prevention and control of infectious diseases;

(b) Prevention of sudden infant death syndrome and safe
sleep practices, including sudden infant death syndrome/sud-
den unexpected infant death syndrome risk reduction; and

(c) Recognition and reporting of child abuse and neglect
as defined in RCW 26.44.020 and mandatory reporting
requirements under RCW 26.44.030.

(2) Medication administration. Providers not related to
the child, as described in WAC 110-16-0015 (3)(c), must
comply with the following medication administration
requirements:

(a) A child's parent, or an appointed designee, must pro-
vide training to the provider for special medical procedures
that the provider may have to administer to the child. This
training must be documented and signed by the provider and
parent;

(b) The provider must not give medication to any child
without written and signed consent from that child's parent or
health care provider. The medication must be given accord-
ing to the directions on the medication label using appropri-
ately cleaned and sanitized medication measuring devices;

(c) The provider must not give or allow others to give
any medication to a child for the purpose of sedating the child
unless the medication has been prescribed for a specific child
for that particular purpose by a health care professional; and

(d) Medication must be stored and maintained as
directed on the packaging or prescription label, including
applicable refrigeration requirements.

(3) Indoor building and physical premises safety. Pro-
viders not related to the child, as described in WAC 110-16-
0015 (3)(c), must comply with the following indoor building
and physical premises safety requirements:

(a) The provider must visually scan indoor areas to iden-
tify potential child safety hazards and discuss removal or
reduction of identified hazards with the parent. If it is not pos-
sible for the provider to immediately correct or make a hazard
completely inaccessible to a child, the provider must super-
vise the child to avoid injury from such identified hazard.
Child safety hazards include, but are not limited to:

(i) Tobacco and cannabis products and containers hold-
ing tobacco and cannabis products or ashes;

(ii) Firearms, guns, weapons, and ammunition;

(iii) Any equipment, material, or objects that may pose a
risk of choking, aspiration, or ingestion. For purposes of this
section, equipment, material, or objects with a diameter or
overall dimension of one and three-quarter inch or less are
considered items that may pose a risk of choking, aspiration,
or ingestion;

(iv) Straps, strings, cords, wires, or similar items capable
of forming a loop around a child's neck that are not being
used for a supervised activity;

(v) Poisons, chemicals, toxins, dangerous substances or
any product labeled "Keep out of reach of children," includ-
ing, but not limited to, fuel, lighter fluid, solvents, fertilizer,
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ice melt product, pool chemicals, pesticides, or insecticides,
cleansers and detergents, air freshener or aerosols, sanitizing
products, and disinfectants;

(vi) Personal grooming, cosmetics, and hygiene products
including, but not limited to, nail polish remover, lotions,
creams, toothpaste, powder, shampoo, conditioners, hair gels
or hair sprays, bubble bath, or bath additives;

(vii) Alcohol, including closed and open containers;

(viii) Plastic bags and other suffocation hazards;

(ix) Equipment, materials, or products that may be hot
enough to injure a child;

(x) Freezers, refrigerators, washers, dryers, compost
bins, and other entrapment dangers;

(xi) Uneven walkways, damaged flooring or carpeting,
or other tripping hazards;

(xii) Large objects capable of tipping or falling over,
such as televisions, dressers, bookshelves, wall cabinets,
sideboards or hutches, and wall units;

(xiii) Indoor temperatures less than sixty-eight degrees
Fahrenheit or greater than eighty-two degrees Fahrenheit;

(xiv) Water accessible to children that may be hotter than
one hundred twenty degrees Fahrenheit (the provider should
always feel hot water before using on or for a child);

(xv) Windows and stairs accessible to children; and

(xvi) Electrical outlets, power strips, exposed wires, and
electrical/extension cords.

(b) During care hours, providers must not themselves,
and must not allow others who may be in the presence of the
children to:

(i) Possess or use illegal drugs;

(i) Consume or use alcohol or cannabis products in any
form,;

(iii) Be under the influence of alcohol, cannabis products
in any form, illegal drugs, or misused prescription drugs; and

(iv) Smoke or vape in the home, vehicle, or in close
proximity to a child.

(4) Outdoor building and physical premises safety.
The provider must visually scan outdoor play areas to iden-
tify potential child safety hazards and discuss removal or
reduction of identified hazards with the parent. If it is not pos-
sible for the provider to immediately correct or make a hazard
completely inaccessible to a child, the provider must super-
vise the child to avoid injury. Outdoor hazards include, but
are not limited to:

(a) Outdoor play area or equipment that is not clean, not
in good condition, or not maintained or safe for a child of a
certain age to use;

(b) Bouncing equipment including, but not limited to,
trampolines, rebounders and inflatable equipment. This
requirement does not apply to bounce balls designed to be
used by individual children;

(c) Toxic plants or plants with poisonous leaves such as
foxglove, morning glory, tomato, potato, rhubarb, or poison
vy;

(d) Extreme weather conditions such as:

(i) Heat in excess of one hundred degrees Fahrenheit;

(i1) Cold below twenty degrees Fahrenheit;

(iii) Lightning storm, tornado, hurricane or flooding; and

(iv) Air quality warnings by public health or other
authorities.
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(e) Bodies of water such as:

(1) Swimming pools when not being used, portable wad-
ing pools, hot tubs, spas, and jet tubs;

(i1) Ponds, lakes, storm retention ponds, ditches, foun-
tains, fish ponds, landscape pools, or similar bodies of water;
and

(ii1) Uncovered wells, septic tanks, below grade storage
tanks, farm manure ponds, or other similar hazards.

(f) Streets, alleyways, parking lots or garages.

(5) Emergency preparedness and response planning.
Providers not related to the child, as described in WAC 110-
16-0015 (3)(c), must comply with the following emergency
preparedness and response planning requirements:

(a) The provider must visually scan indoor and outdoor
areas to identify potential fire or burn hazards and discuss the
removal or reduction of identified hazards with the parent. If
it is not possible for the provider to immediately correct or
make identified hazards completely inaccessible to a child,
the provider must supervise the child to avoid injury from
such identified hazards. Fire or burn hazards include, but are
not limited to:

(1) Appliances and any heating device that has a hot sur-
face when in use or still hot after use;

(i1) Open flame devices, candles, matches, and lighters.
Open flame devices, candles, matches, and lighters must not
be used during care hours; and

(iii) The lack of, or nonworking smoke detectors, fire
extinguishers, or other fire prevention equipment.

(b) If there is a fire in the home during care hours, the
provider's first responsibility is to evacuate the children in
care to a safe gathering spot outside the home and then call
911;

(c) The provider and parent must have an agreed upon
written home evacuation plan in the event of fire or an emer-
gency or other disaster. The plan must be updated as needed
and include, at a minimum:

(1) A floor plan that shows emergency exit pathways,
doors, and windows;

(i1) A description for how the provider will evacuate all
of the children, especially those who cannot walk;

(iii) A description for how the provider will account for
all of the children in the home;

(iv) A designated, safe gathering spot or alternative
short-term location for the children and provider pending
arrival of the fire department, emergency response, or the
parent;

(v) A description of what to take, such as a first aid kit,
medications, water, and food; and

(vi) A description for how parents will be contacted after
the emergency is over and arrange for pick-up of children, if
needed.

(d) To be properly prepared for a home evacuation or
lockdown, the provider must be able to easily access emer-
gency items including, but not limited to:

(1) A first aid kit;

(i) A working flashlight available for use as an emer-
gency light source and extra batteries if the flashlight is pow-
ered by batteries;

(iii) A working telephone; and
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(iv) Food, water, and a three-day supply of medication
required by individual children.

(e) The provider must practice emergency and home
evacuation drills with the children as follows:

(i) Earthquake and home evacuation drills once every six
calendar months; and

(i1) A lockdown drill annually.

(6) Child transportation. Providers not related to the
child, as described in WAC 110-16-0015 (3)(c), must comply
with the following child transportation requirements: When
transporting children, the provider must:

(a) Comply with RCW 46.61.687 and other applicable
laws that pertain to child restraints and car seats appropriate
for the size and age of each child in care;

(b) Drive only with a valid driver's license;

(c) Have in effect a current motor vehicle insurance pol-
icy that provides coverage for the driver, the vehicle, and all
other occupants;

(d) Ensure that children are accounted for when entering
and exiting a vehicle for transport to and from any destina-
tion; and

(e) Never leave the children by themselves.

(7) Supervision of children. Providers not related to the
child, as described in WAC 110-16-0015 (3)(c), must comply
with the following supervision requirements:

(a) The provider must supervise children during care
hours. Supervising children requires the provider to engage in
specific actions including, but not limited to:

(1) Scanning the environment, looking and listening for
both verbal and nonverbal cues to anticipate problems and
planning accordingly;

(i1) Positioning oneself to supervise areas accessible to
children; and

(iii) Considering the following when deciding whether
increased supervision is needed:

(A) Ages of children;

(B) Individual differences and abilities of children;

(C) Layout of the home and play areas; and

(D) Risks associated with the activities children are
engaged in.

(b) The provider must provide increased supervision
when the children:

(1) Interact with pets or animals;

(i1) Engage in water or sand play;

(iii) Play in an area in close proximity to a body of water;

(iv) Use a route to access an outdoor play area when the
area is not next to the home;

(v) Engage in activities in the kitchen;

(vi) Ride on public transportation;

(vii) Engage in outdoor play; and

(viii) Participate in field trips.

(¢) The provider must ensure no infant or child is left
unattended during:

(1) Diapering;

(i1) Bottle feeding; or

(iii) Tummy time.

(d) The provider must not allow any person other than a
child's parent or authorized individual to have unsupervised
access to a child during care hours. For the purpose of this
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section, individuals authorized to have unsupervised access
include:

(i) A government representative including emergency
responders who have specific and verifiable authority for
access; and

(ii) A person, such as a family member, family friend, or
the child's therapist or health care provider, authorized in
writing or over the telephone by a child's parent.

PART IV

COMPLIANCE

NEW SECTION

WAC 110-16-0040 Compliance. (1) If the department
determines a provider has failed to comply with a require-
ment described in this chapter, the department may do one or
more of the following:

(a) Offer and provide technical assistance for the purpose
of correcting noncompliance issues that arise from WAC
110-16-0015, 110-16-0025, 110-16-0030, or 110-16-0035;

(b) Require an in-home compliance agreement (ICA) for
the purpose of correcting noncompliance issues;

(c) Take steps to initiate termination of the provider's
participation in the WCCC subsidy programs; and

(d) Take steps to initiate a determination of child care
subsidy payment discrepancies pursuant to WAC 110-15-
0266 that may have resulted from noncompliance issues.

(2) An in-home compliance agreement (ICA) must con-
tain the following:

(a) A description of the noncompliance issues and the
regulations or statutes violated;

(b) A statement from the provider describing the pro-
vider's proposed plan to comply with the regulations or stat-
utes;

(c) The date by which the noncompliance issues must be
corrected;

(d) A statement of other corrective action that may be
required if compliance does not occur by the specified date;

(e) The signatures of the provider and the department
representative agreeing to the terms of the ICA; and

(f) A statement from the department indicating whether
the corrective action requirements were satisfactorily met.

(3) The length of time the department may allow for the
provider to make the corrections necessary to be in compli-
ance will be determined by the department with consideration
given to:

(a) The seriousness of the noncompliance; and

(b) The threat to the health, safety, and well-being of the
children in care.
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Purpose: Chapter 246-922 WAC, Podiatric physicians
and surgeons, the podiatric medical board (board) has
adopted new sections, amendments, and repeal of existing
rule establishing requirements and standards for prescribing
opioid medications by podiatric physicians. The adopted
rules provide a necessary framework and structure for safe,
consistent opioid prescribing practice that comply with the
directed [direction] of ESHB 1427.

Citation of Rules Affected by this Order: New WAC
246-922-675, 246-922-680, 246-922-685, 246-922-690, 246-
922-695, 246-922-700, 246-922-705, 246-922-710, 246-922-
715, 246-922-720, 246-922-725, 246-922-730, 246-922-735,
246-922-740, 246-922-745, 246-922-750, 246-922-755, 246-
922-760, 246-922-765, 246-922-770, 246-922-775, 246-922-
780, 246-922-785 and 246-922-790; repealing WAC 246-
922-663, 246-922-664, 246-922-665, 246-922-666, 246-922-
667, 246-922-668, 246-922-669, 246-922-670, 246-922-671,
246-922-672 and 246-922-673; and amending WAC 246-
922-660, 246-922-661, and 246-922-662.

Statutory Authority for Adoption: RCW 18.22.005,
18.22.015, and 18.22.800.

Other Authority: ESHB 1427 (chapter 297, Laws of
2017), codified in part as RCW 18.22.800.

Adopted under notice filed as WSR 18-15-064 on July
16, 2018.

Changes Other than Editing from Proposed to Adopted
Version: There were four instances throughout the rules
where "practitioner" was changed to "podiatric physician" -
WAC 246-922-662(6) renumbered as (7), 246-922-720(3),
246-922-725(1), and in the title to 246-922-760.

Under WAC 246-922-661, the board amended subsec-
tion (4) to clarify what constitutes an inpatient patient.

Under WAC 246-922-662, the board made the following
amendments:

*  Deleted "or other health care practitioner" from subsec-

tion (1) as it was redundant.

Revised the definition of "biological specimen test" or
"biological specimen testing" in subsection (3) to clarify
that it means testing of bodily fluids or other biological
samples including, but not limited to, urine or hair for the
presence of various drugs and metabolites.

Added a new subsection (4) for "cancer-related pain" to
clarify when pain falls under the exclusion in WAC 246-
922-661 and the pain that falls under the chronic pain
definition.

The remaining subsections were renumbered.

Changed the tense in former subsection (5), now (6),
from singular to plural as that is how the term is used in
the rules.

Included "opioid induced" to former subsection (8), now
(9), to clarify the type of risk to morbidity and mortality.
Deleted former subsection (13) for "multidisciplinary
pain clinic" and much of the verbiage was inserted into
the definition for "pain management clinic," then all ref-
erences throughout the rules were updated to a single
term.

Amended subsection (17) as meaning "a facility that pro-
vides comprehensive pain management and may include
care provided by multiple available disciplines, practi-
tioners, or treatment modalities."
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*  Deleted "that is authorized to be dispensed when the
patient has exhausted their current supply" from subsec-
tion (21) as being redundant.

Under WAC 246-922-680, the board changed "acute,
subacute, or perioperative pain" to "the treatment of pain" for
simplification and clarification.

Under WAC 246-922-685(1), the board removed
"licensed to prescribe opioids" as superfluous.

Under WAC 246-922-695(2), the board restored the sen-
tence "A three day supply or less will often be sufficient;
more than a seven day supply will rarely be needed." This
change eliminates the perception that a seven day supply
would be the standard for all patients.

Under WAC 246-922-700(2), the board restored the sen-
tences "A three day supply or less will often be sufficient;
more than a fourteen day supply will rarely be needed for
perioperative pain." and "For more specific best practices, the
podiatric physician may refer to clinical practice guidelines
including, but not limited to, those produced by the Agency
Medical Directors' Group, the Centers for Disease Control
and Prevention, or the Bree Collaborative."

Under WAC 246-922-705, the board made the following
amendments:

*  Changed subsection (2)(b) from "The observed docu-
mented improvement" to "The observed or reported
improvement" for clarity.

*  Changed subsection (2)(i) to clarify when a risk-benefit
analysis should be conducted.

Under WAC 246-922-735, the board made the following
amendments:

Added "per day" in subsection (2) to MED.
Clarified in subsection (2)(b) a consultation can be "tele-
phone, electronic, or in-person."”

*  Deleted "licensed health care" from "practitioner" as
redundant from subsection (2)(c).

Under WAC 246-922-745, the board amended the two
references to pain clinics to the single uniform term "pain
management clinic."

Under WAC 246-922-750, the board will now refer to
the WAC sections of the other professions' rules describing
pain management specialist qualifications rather than list out
the requirements for other practitioners in the podiatric phy-
sician rules. The change ensures that if changes are made to
other professions' pain management specialist requirements,
the podiatric physician rules will remain accurate.

Under WAC 246-922-755, the board changed the title
from "Tapering requirements" to "Evaluation of, or change
in, treatment plan" to better describe the section's subject.

Under WAC 246-922-760 (2)(a), the board changed the
title to indicate podiatric physician rather than practitioner
and added "per day" to MED.

Under WAC 246-922-775 (1)(e), the board changed
"Sleeping medications" to "Nonbenzodiazepine hypnotics."

Under WAC 246-922-790, the board made the following
amendments:

*  In subsection (2), authorized designee was clarified as
being "in accordance with WAC 246-470-050."
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*  In subsections (4)(b) and (c), verbiage was added to clar-
ify that moderate-risk and low risk patients are deter-
mined using the risk assessment tool described in WAC
246-922-715.

*  In subsection (8), "sedative hypnotics" was change[d] to
"co-prescribed medications listed in WAC 246-922-
775(1)" to clarify that PMP checks with an integrated
EMR are required for medications when coprescribed,
not for when any sedative hypnotic is prescribed.

A final cost-benefit analysis is available by contacting
Susan Gragg, P.O. Box 47852, Olympia, WA 98504-7852,
phone 360-236-4941, fax 360-236-2901, TTY 360-833-6388
or 711, email susan.gragg@doh.wa.gov, web site
www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 24, Amended 3,
Repealed 11.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 24, Amended 3, Repealed 11.

Date Adopted: September 6, 2018.

Randy Anderson, DPM
Chair

(PARN-MANAGEMENT)) OPIOID PRESCRIBING—
GENERAL PROVISIONS

AMENDATORY SECTION (Amending WSR 11-10-063,
filed 5/2/11, effective 7/1/11)

WAC 246-922-660 ((Pain—management—))Intent
and scope. ((Theserules)) WAC 246-922-660 through 246-

922-790 govern the ((use)) prescribing of opioids in the treat-
ment of ((patientsfor-chronic-nonecaneer)) pain.

AMENDATORY SECTION (Amending WSR 11-10-063,
filed 5/2/11, effective 7/1/11)

WAC 246-922-661 Exclusions. ((Fherulesadopted
ander)) WAC 246-922-660 through ((246-922-673)) 246-

922-790 do not apply to:
(1) The treatment of patients with cancer-related pain;
(2) The provision of palliative, hospice, or other end-of-
life care; ((ex

))
(3) The provision of procedural premedications; or
(4) The treatment of admitted inpatient and observation

hospital patients.
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AMENDATORY SECTION (Amending WSR 11-10-063,
filed 5/2/11, effective 7/1/11)

WAC 246-922-662 Definitions. The definitions in this
section apply ((in)) to WAC ((246-922-600-threugh246-922-
673)) 246-922-660 through 246-922-790 unless the context
clearly requires otherwise.

(1) "Aberrant behavior" means behavior that indicates
misuse, diversion, unauthorized use of alcohol or other con-
trolled substances, or active opioid use disorder. This
includes, but is not limited to: Multiple early refills or renew-
als or obtaining prescriptions for the same or similar drugs
from more than one practitioner.

(2) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus and typically is associated with invasive procedures,

trauma, and disease. ((f-is-generally-time-limited-oftentess
than-three-monthsin-duration;and-usually lessthansix
months:

n M M "

t-Centinned-use-despite-harm:)) Acute pain is consid-
ered to be six weeks or less in duration.

(3) "Biological specimen test" or "biological specimen
testing" means testing of bodily fluids or other biological
samples including, but not limited to, urine or hair for the
presence of various drugs and metabolites.

(4) "Cancer-related pain" means pain resulting from can-
cer in a patient who is less than two years post-completion of
curative anticancer treatment with current evidence of dis-
case.

(5) "Chronic ((neneaneer)) pain" means a state in which
((neneaneer)) pain persists beyond the usual course of an
acute disease or healing of an injury, or that may or may not
be associated with an acute or chronic pathologic process that
causes continuous or intermittent pain ((evermenths—or
years)) more than twelve weeks in duration. Chronic pain
includes pain resulting from cancer or treatment of cancer in
a patient who is two years post-completion of curative anti-
cancer treatment with no current evidence of disease.

(4 "Cemeorbidity)) (6) "Comorbidities" means a preex-
isting or coexisting physical or psychiatric disease or condi-
tion.

(%)) (7) "Episodic care" means medical care provided
by a ((previder)) podiatric physician other than the desig-
nated primary ((previder)) practitioner in the acute care set-
ting, for example, urgent care or emergency department.

((¢6))) (8) "High dose" means ninety milligrams mor-
phine equivalent dose, or more, per day.

(9) "High-risk" is a category of patient at increased risk
of opioid induced morbidity or mortality, based on factors
and combinations of factors such as medical and behavioral
comorbidities, polypharmacy, history of substance use disor-
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(10) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-

tancy of six months or less((—Hespiee—m-Ve{rves—aﬂ—m%efd-tset-

(((H)) (11) "Hospital" means any institution, place,
building, or agency licensed under chapter 70.41 or 71.12
RCW, or designated under chapter 72.23 RCW to provide
accommodations, facilities, and services over a continuous
period of twenty-four hours or more, for observation, diagno-
sis, or care of two or more individuals not related to the oper-
ator who are suffering from illness, injury, deformity, or
abnormality, or from any other condition for which obstetri-
cal, medical, or surgical services would be appropriate for
care or diagnosis.

(12) "Medication assisted treatment" or "MAT" means
the use of pharmacologic therapy, often in combination with
counseling and behavioral therapies, for the treatment of sub-
stance use disorders.

(13) "Morphine equivalent dose" or "MED" means a
conversion of various opioids to a morphine equivalent dose
by the use of accepted conversion tables.

((@—Mu%disem{my—pm—ehiﬁe&ﬂs—a—ehm&ef

9))) (14) "Opioid analgesic" or "opioid" means a dru,
that is either an opiate derived from the opium poppy or opi-
ate-like that is a semisynthetic or synthetic drug. Examples
include morphine, codeine, hydrocodone, oxycodone, fen-
tanyl, meperidine, tramadol, buprenorphine, and methadone.

(15) "Palliative care" means care that maintains or
improves the quality of life of patients and their families fac-
ing serious, advanced, or life-threatening illness((—With-pal-

support)).

(16) "Pain" means an unpleasant sensory or emotional

experience associated with actual or potential tissue damage,
or described in terms of such damage.
(17) "Pain management clinic" means a facility that pro-

vides comprehensive pain management and may include care
provided by multiple available disciplines, practitioners, or

treatment modalities.

(18) "Perioperative pain" means acute pain that occurs
surrounding the performance of surgery.

(19) "Prescription monitoring program" or "PMP"

means the Washington state prescription monitoring program
authorized under chapter 70.225 RCW.

der or abuse, aberrant behavior, high dose opioid prescrip-
tion, or the use of any central nervous system depressant.
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(20) "Practitioner" means an advanced registered nurse
practitioner licensed under chapter 18.79 RCW, a dentist
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licensed under chapter 18.32 RCW, a physician licensed
under chapter 18.71 or 18.57 RCW, a physician assistant
licensed under chapter 18.71A or 18.57A RCW, or a podiat-
ric physician licensed under chapter 18.22 RCW.

(21) "Refill" or "renewal" means a second or subsequent
filling of a previously issued prescription. For the purposes of
WAC 246-922-660 through 246-922-790. refills or renewals
are subject to the same limitations and requirements as initial
prescriptions.

(22) "Subacute pain" means a continuation of pain, of six
weeks to twelve weeks in duration.

(23) "Substance use disorder" means a primary, chronic,
neurobiological disease with genetic, psychosocial, and envi-
ronmental factors influencing its development and manifesta-
tions. Substance use disorder is not the same as physical
dependence or tolerance that are normal physiological conse-
quences of extended opioid therapy for pain. It is character-
ized by behaviors that include, but are not limited to,
impaired control over drug use, craving, compulsive use, or

continued use despite harm.

NEW SECTION

WAC 246-922-675 Patient notification, secure stor-
age, and disposal. (1) The podiatric physician shall provide
information to the patient educating them of risks associated
with the use of opioids as appropriate to the medical condi-
tion, the type of patient, and the phase of treatment. The podi-
atric physician shall document such notification in the patient
record.

(2) Patient notification must occur, at a minimum, at the
following points of treatment:

(a) The first issuance of a prescription for an opioid; and

(b) The transition between phases of treatment, as fol-
lows:

(i) Acute nonoperative pain or acute perioperative pain
to subacute pain; and

(i1) Subacute pain to chronic pain.

(3) Patient notification must include information regard-
ing:

(a) The safe and secure storage of opioid prescriptions;
and

(b) The proper disposal of unused opioid medications
including, but not limited to, the availability of recognized
drug take-back programs.

(4) The patient notification requirements in this section
shall be deemed fulfilled by providing board-approved
patient education information.

NEW SECTION

WAC 246-922-680 Use of alternative modalities for
pain treatment. Podiatric physicians shall exercise profes-
sional judgment in selecting appropriate treatment modalities
for the treatment of pain, including the use of nonopioid mul-
timodal pharmacologic and nonpharmacologic therapy as an
alternative to opioids whenever reasonable, clinically appro-
priate, evidence-based alternatives exist. Nonopioid pain
management modalities may include, but are not limited to,
antidepressants, anticonvulsants, anti-inflammatory medica-
tions, acetaminophen, interventional procedures, or any non-
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pharmacological pain treatments, or any combination of the
above modalities.

NEW SECTION

WAC 246-922-685 Continuing education require-
ments for opioid prescribing. (1) In order to prescribe an
opioid in Washington state, a podiatric physician shall com-
plete a one-time continuing education regarding best prac-
tices in the prescribing of opioids and the rules in this chapter
on opioid prescribing. The continuing education must be at
least one hour in length.

(2) The podiatric physician shall complete the one-time
continuing education described in subsection (1) of this sec-
tion by the end of the podiatric physician's first full continu-
ing education reporting period after January 1, 2019, or
during the first full continuing education reporting period
after initial licensure, whichever is later.

(3) The continuing education required under this section
counts toward meeting any applicable Category 1 continuing
education requirements.

OPIOID PRESCRIBING—ACUTE NONOPERATIVE
PAIN AND ACUTE PERIOPERATIVE PAIN

NEW SECTION

WAC 246-922-690 Patient evaluation and patient
record. Prior to prescribing opioids for acute nonoperative
pain or acute perioperative pain, the podiatric physician shall:

(1) Conduct and document an appropriate history and
physical examination, including screening for risk factors for
overdose and severe postoperative pain;

(2) Evaluate the nature and intensity of the pain or antic-
ipated pain following surgery; and

(3) Inquire about any other medications the patient is
prescribed or is taking, including type, dosage, and quantity
prescribed.

NEW SECTION

WAC 246-922-695 Acute nonoperative pain. The
podiatric physician shall comply with the requirements in this
section when prescribing opioid analgesics for acute nonop-
erative pain and shall document completion of these require-
ments in the patient record:

(1) The podiatric physician, or his or her authorized des-
ignee, shall conduct queries of the PMP in accordance with
the provisions of WAC 246-922-790 and document their
review and any concerns in the patient record.

(2) If the podiatric physician prescribes opioids for effec-
tive pain control, such prescription must not be in a greater
quantity than needed for the expected duration of pain severe
enough to require opioids. A three-day supply or less will
often be sufficient; more than a seven-day supply will rarely
be needed. The podiatric physician shall not prescribe beyond
a seven day supply without clinical documentation in the
patient record to justify the need for such a quantity.

(3) The podiatric physician shall reevaluate the patient
who does not follow the expected course of recovery. If doc-
umented improvement in function or pain control has not
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occurred, the podiatric physician shall reconsider the contin-
ued use of opioids or whether tapering or discontinuing opi-
oids is clinically indicated.

(4) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This may include:

(a) Change in pain level;
(b) Change in physical function;
(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations to investi-
gate causes of continued acute nonoperative pain or other
treatments.

(5) Long-acting or extended release opioids are not typi-
cally indicated for acute nonoperative pain. Should a podiat-
ric physician need to use a long-acting or extended release
opioid for acute pain, the podiatric physician shall document
the reason in the patient record.

(6) A podiatric physician shall not discontinue medica-
tion assisted treatment medications when treating acute pain,
except when consistent with the provisions of WAC 246-
922-780.

(7) If the podiatric physician elects to treat a patient with
opioids beyond the six-week time period of acute nonopera-
tive pain, the podiatric physician shall document in the
patient record that the patient is transitioning from acute pain
to subacute pain. Rules governing the treatment of subacute
pain in WAC 246-922-705 and 246-922-710 shall apply.

NEW SECTION

WAC 246-922-700 Acute perioperative pain. The
podiatric physician shall comply with the requirements in this
section when prescribing opioid analgesics for perioperative
pain and shall document completion of these requirements in
the patient record:

(1) The podiatric physician, or his or her authorized des-
ignee, shall conduct queries of the PMP in accordance with
the provisions of WAC 246-922-790 and document their
review and any concerns in the patient record.

(2) If the podiatric physician prescribes opioids for effec-
tive pain control, such prescription must not be in a greater
quantity than needed for the expected duration of pain severe
enough to require opioids. A three-day supply or less will
often be sufficient; more than a seven-day supply will rarely
be needed. The podiatric physician shall not prescribe beyond
a fourteen-day supply from the time of discharge without
clinical documentation in the patient record to justify the
need for such a quantity. For more specific best practices, the
podiatric physician may refer to clinical practice guidelines
including, but not limited to, those produced by the agency
medical directors' group, the Centers for Disease Control and
Prevention, or the Bree Collaborative.

(3) The podiatric physician shall reevaluate the patient
who does not follow the expected course of recovery. If doc-
umented improvement in function or pain control has not
occurred, the podiatric physician shall reconsider the contin-
ued use of opioids or whether tapering or discontinuing opi-
oids is clinically indicated.

Permanent

Washington State Register, Issue 18-20

(4) Follow-up visits for pain control should include
objectives or metrics to be used to determine treatment suc-
cess if opioids are to be continued. This may include:

(a) Change in pain level,

(b) Change in physical function;

(¢) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

(5) If the podiatric physician elects to prescribe a combi-
nation of opioids with a Schedule II-V medication listed in
WAC 246-922-775 or prescribes opioids to a patient known
to be receiving a medication listed in WAC 246-922-775
from another practitioner, such prescribing must be in accor-
dance with WAC 246-922-775.

(6) If the podiatric physician elects to treat a patient with
opioids beyond the six-week time period of acute periopera-
tive pain, the podiatric physician shall document in the
patient record that the patient is transitioning from acute pain
to subacute pain. Rules governing the treatment of subacute
pain in WAC 246-922-705 and 246-922-710 shall apply
unless there is documented improvement in function or pain
control and there is a documented plan and timing for discon-
tinuation of all opioid medications.

OPIOID PRESCRIBING FOR SUBACUTE PAIN

NEW SECTION

WAC 246-922-705 Patient evaluation and patient
record. The podiatric physician shall comply with the
requirements in this section when prescribing opioid analge-
sics for subacute pain and shall document completion of
these requirements in the patient record:

(1) Prior to prescribing an opioid for subacute pain, the
podiatric physician shall:

(a) Conduct an appropriate history and physical exam-
ination or review and update the patient's existing history and
examination taken during the acute nonoperative or acute
perioperative phase;

(b) Evaluate the nature and intensity of the pain;

(¢) Inquire about other medications the patient is pre-
scribed or is taking, including type, dosage, and quantity pre-
scribed;

(d) Conduct, or cause his or her authorized designee to
conduct, a query of the PMP in accordance with provisions of
WAC 246-922-790 and document the review and any con-
cerns in the patient record;

(e) Screen and document the patient's potential for high-
risk behavior and adverse events related to opioid therapy. If
the podiatric physician determines the patient is high-risk,
consider lower dose therapy, shorter intervals between pre-
scriptions, more frequent visits, increased biological speci-
men testing, and prescribing rescue naloxone;

(f) Obtain a biological specimen test if the patient's func-
tion is deteriorating or if pain is escalating;

(g) Screen or refer the patient for further consultation for
psychosocial factors which may be impairing recovery
including, but not limited to, depression or anxiety.
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(2) The podiatric physician treating a patient for sub-
acute pain with opioids shall ensure that, at a minimum, the
following are documented in the patient record:

(a) The presence of one or more recognized diagnoses or
indications for the use of opioid pain medication;

(b) The observed or reported improvement in function or
pain control forming the basis to continue prescribing opioid
analgesics beyond the acute pain episode;

(c) The result of any queries of the PMP and any con-
cerns the podiatric physician may have;

(d) All medications the patient is known to be prescribed
or taking;

(e) An appropriate pain treatment plan, including the
consideration of, or attempts to use, nonpharmacological
modalities and nonopioid therapy;

(f) Results of any aberrant biological specimen testing
results and the risk-benefit analysis if opioids are to be con-
tinued;

(g) Results of screening or referral for further consulta-
tion for psychosocial factors which may be impairing recov-
ery including, but not limited to, depression or anxiety;

(h) Results of screening for the patient's level of risk for
aberrant behavior and adverse events related to opioid ther-
apy;

(i) The risk-benefit analysis conducted if opioids and any
of the medications listed in WAC 246-922-775(1) are pre-
scribed concurrently; and

() All other required components of the patient record,
as established in statute or rule.

(3) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This may include:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

NEW SECTION

WAC 246-922-710 Subacute pain. (1) The podiatric
physician shall recognize the progression of a patient from
the acute nonoperative or acute perioperative phase to the
subacute phase and take into consideration the risks and ben-
efits of continued opioid prescribing for the patient.

(2) If tapering has not begun prior to the six- to twelve-
week subacute phase, the podiatric physician shall reevaluate
the patient who does not follow the expected course of recov-
ery. If documented improvement in function or pain control
has not occurred, the podiatric physician shall reconsider the
continued use of opioids or whether tapering or discontinuing
the use of opioids is clinically indicated. The podiatric physi-
cian shall make reasonable attempts to discontinue the use of
opioids prescribed for the acute pain event by no later than
the twelve-week conclusion of the subacute phase.

(3) If the podiatric physician prescribes opioids for effec-
tive pain control, such prescription shall be in no greater
quantity than needed for the expected duration of pain severe
enough to require opioids. During the subacute phase, the
podiatric physician shall not prescribe beyond a fourteen-day
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supply of opioids without clinical documentation to justify
the need for such a quantity.

(4) If the podiatric physician elects to prescribe a combi-
nation of opioids with a medication listed in WAC 246-922-
775 or prescribes opioids to a patient known to be receiving a
medication listed in WAC 246-922-775 from another practi-
tioner, the podiatric physician shall prescribe in accordance
with WAC 246-922-775.

(5) If the podiatric physician elects to treat a patient with
opioids beyond the six- to twelve-week subacute phase, the
podiatric physician shall document in the patient record that
the patient is transitioning from subacute pain to chronic
pain. Rules governing the treatment of chronic pain in WAC
246-922-715 through 246-922-760 shall apply.

OPIOID PRESCRIBING—CHRONIC PAIN MAN-
AGEMENT

NEW SECTION

WAC 246-922-715 Patient evaluation and patient
record. (1) For the purpose of this section, "risk assessment
tool" means validated tools or questionnaires appropriate for
identifying a patient's level of risk for substance abuse or mis-
use.

(2) The podiatric physician shall evaluate and document
the patient's health history and physical examination in the
patient record prior to treating for chronic pain.

(a) History. The patient's health history must include:

(1) The nature and intensity of the pain;

(i1) The effect of pain on physical and psychosocial func-
tion;

(iii) Current and past treatments for pain, including med-
ications and their efficacy;

(iv) Review of any significant comorbidities;

(v) Any current or historical substance use disorder;

(vi) Current medications and, as related to treatment of
the pain, the efficacy of medications tried; and

(vii) Medication allergies.

(b) Evaluation. The patient evaluation prior to opioid
prescribing must include:

(i) Appropriate physical examination;

(i1) Consideration of the risks and benefits of chronic
pain treatment for the patient;

(iii) Medications the patient is taking including indica-
tion(s), type, dosage, quantity prescribed, and, as related to
treatment of pain, efficacy of medications tried;

(iv) Review of the PMP in accordance with the provi-
sions of WAC 246-922-790;

(v) Any available diagnostic, therapeutic, and laboratory
results;

(vi) Use of a risk assessment tool and assignment of the
patient to a high-, moderate-, or low-risk category. The podi-
atric physician should use caution and shall monitor a patient
more frequently when prescribing opioid analgesics to a
patient identified as high-risk;

(vii) Any available consultations, particularly as related
to the patient's pain;
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(viii) Pain related diagnosis, including documentation of
the presence of one or more recognized indications for the
use of pain medication;

(ix) Treatment plan and objectives including:

(A) Documentation of any medication prescribed;

(B) Biologic specimen testing ordered; and

(C) Any labs or imaging ordered.

(x) Written agreements, also known as a "pain contract,”
for treatment between the patient and the practitioner; and

(xi) Patient counseling concerning risks, benefits, and
alternatives to chronic opioid therapy.

(¢) The health record must be maintained in an accessi-
ble manner, readily available for review, and contain docu-
mentation of requirements in this subsection, as well as all
other required components of the patient record, as estab-
lished in statute or rule.

NEW SECTION

WAC 246-922-720 Treatment plan. (1) When the
patient enters the chronic pain phase, the podiatric physician
shall reevaluate the patient by treating the situation as a new
disease.

(2) The chronic pain treatment plan must state the objec-
tives that will be used to determine treatment success and
must include:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

(3) After treatment begins, the podiatric physician shall
adjust drug therapy to the individual health needs of the
patient.

(4) The podiatric physician shall complete patient notifi-
cation in accordance with the provisions of WAC 246-922-
675.

NEW SECTION

WAC 246-922-725 Written agreement for treatment.
The podiatric physician shall use a written agreement for
treatment with the patient who requires long-term opioid
therapy for chronic pain. The written agreement shall outline
the patient's responsibilities and must include:

(1) The patient's agreement to provide biological sam-
ples for biological specimen testing when requested by the
podiatric physician;

(2) The patient's agreement to take medications at the
dose and frequency prescribed with a specific protocol for
lost prescriptions and early refills;

(3) Reasons for which opioid therapy may be discontin-
ued, such as violation of a written agreement;

(4) The requirement that all chronic opioid prescriptions
are provided by a single prescriber, a single clinic, or a mul-
tidisciplinary pain clinic;

(5) The requirement that all chronic opioid prescriptions
are to be dispensed by a single pharmacy or pharmacy system
whenever possible;

(6) The patient's agreement to not abuse substances that
can put the patient at risk for adverse outcomes;
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(7) A written authorization for:

(a) The podiatric physician to release the agreement for
treatment to:

(1) Local emergency departments;

(i1) Urgent care facilities;

(iii) Other practitioners caring for the patient who might
prescribe pain medications; and

(iv) Pharmacies.

(b) The podiatric physician to report known violations of
the agreement to the practitioner treating the patient's chronic
pain and to the PMP.

(8) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

(9) Acknowledgment that if the patient violates the terms
of the agreement, the violation and the podiatric physician's
response to the violation will be documented, as well as the
rationale for changes in the treatment plan.

NEW SECTION

WAC 246-922-730 Periodic review. (1) The podiatric
physician shall periodically review the course of treatment
for chronic pain. The frequency of visits, biological testing,
and PMP queries in accordance with the provisions of WAC
246-922-790 must be determined based on the patient's risk
category:

(a) For a high-risk patient, at least quarterly;

(b) For a moderate-risk patient, at least semiannually;

(c) For a low-risk patient, at least annually;

(d) Immediately upon indication of concerning aberrant
behavior; and

(e) More frequently at the podiatric physician's discre-
tion.

(2) During the periodic review, the podiatric physician
shall determine:

(a) The patient's compliance with any medication treat-
ment plan;

(b) If pain, function, or quality of life have improved,
diminished, or are maintained using objective evidence; and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the podiat-
ric physician's evaluation of progress toward treatment objec-
tives.

(3) Periodic patient evaluations must also include:

(a) History and physical examination related to the pain;

(b) Use of validated tools to document either mainte-
nance of function and pain control or improvement in func-
tion and pain level; and

(c) Review of the PMP to identify any Schedule II-V
medications or drugs of concern received by the patient at a
frequency determined by the patient's risk category, and oth-
erwise in accordance with the provisions of WAC 246-922-
790 and subsection (1) of this section.

(4) The podiatric physician shall assess the appropriate-
ness of continued use of the current treatment plan if the
patient's progress or compliance with the current treatment
plan is unsatisfactory. The podiatric physician shall consider
tapering, changing, or discontinuing treatment in accordance
with the provisions of WAC 246-922-755.
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NEW SECTION

WAC 246-922-735 Consultation—Recommenda-
tions and requirements. (1) The podiatric physician shall
consider referring the chronic pain patient for additional eval-
uation and treatment as needed to achieve treatment objec-
tives. Special attention should be given to those chronic pain
patients who are under eighteen years of age or who are
potential high-risk patients. The management of chronic pain
in patients with a history of substance abuse or with comorbid
psychiatric disorders may require extra care, monitoring,
documentation, and consultation with, or referral to, an
expert in the management of such patients.

(2) The mandatory consultation threshold is one hundred
twenty milligrams MED per day. Unless the consultation is
exempt under WAC 246-922-740 or 246-922-745, a podiat-
ric physician who prescribes a dosage amount at or above the
mandatory consultation threshold must comply with the pain
management specialist consultation requirements described
in WAC 246-922-750. The mandatory consultation must
consist of at least one of the following:

(a) An office visit with the patient and the pain manage-
ment specialist;

(b) A telephone, electronic, or in-person consultation
between the pain management specialist and the podiatric
physician;

(c) An audio-visual evaluation conducted by the pain
management specialist remotely, where the patient is present
with either the podiatric physician or with a practitioner des-
ignated by the podiatric physician or the pain management
specialist; or

(d) Other chronic pain evaluation services as approved
by the board.

(3) The podiatric physician shall document each consul-
tation with the pain management specialist. Any written
record of the consultation by the pain management specialist
shall be maintained as a patient record by the specialist. If the
pain management specialist provides a written record of the
consultation to the podiatric physician, the podiatric physi-
cian shall maintain it as part of the patient record.

(4) The podiatric physician shall use great caution when
prescribing opioids to children and adolescents with chronic
pain; appropriate referral to a specialist is encouraged.

NEW SECTION

WAC 246-922-740 Consultation—Exemptions for
exigent and special circumstances. A podiatric physician is
not required to consult with a pain management specialist as
defined in WAC 246-922-750 when they have documented
adherence to all standards of practice as defined in WAC
246-922-715 through 246-922-760 and when one or more of
the following conditions are met:

(1) The patient is following a tapering schedule;

(2) The patient requires treatment for acute pain, which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage with expected return to their
baseline dosage level or below;

(3) The podiatric physician documents reasonable
attempts to obtain a consultation with a pain management
specialist and the circumstances justifying prescribing at or
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above one hundred twenty MED per day without first obtain-
ing a consultation; or

(4) The podiatric physician documents the patient's pain
and function is stable and the patient is on a nonescalating
dosage of opioids.

NEW SECTION

WAC 246-922-745 Consultation—Exemptions for
the podiatric physician. A podiatric physician is not
required to consult with a pain management specialist as
defined in WAC 246-922-735 if one or more of the following
qualifications are met:

(1) The podiatric physician is a pain management spe-
cialist under WAC 246-922-750;

(2) The podiatric physician has successfully completed,
every four years, a minimum of twelve continuing education
hours on chronic pain management in accordance with WAC
246-922-310. At least two of these hours must be in sub-
stance use disorders;

(3) The podiatric physician is a pain management practi-
tioner working in a pain management clinic or a multidisci-
plinary academic research facility; or

(4) The podiatric physician has a minimum of three years
of clinical experience in a pain management clinic, and at
least thirty percent of their current practice is the direct provi-
sion of pain management care.

NEW SECTION

WAC 246-922-750 Pain management specialist. A
pain management specialist shall meet one or more of the fol-
lowing qualifications:

(1) If a podiatric physician, the podiatric physician must:

(a) Be board certified or board eligible by a specialty that
includes a focus on pain management by the American Board
of Foot and Ankle Surgery or its predecessor, the American
Board of Podiatric Medicine, the American Board of Podiat-
ric Orthopedics and Primary Podiatric Medicine, or other
accredited certifying board as approved by the Washington
state podiatric medical board; or

(b) Have a minimum of three years of clinical experience
in a chronic pain management care clinic;

(c) Be credentialed in pain management by a Washing-
ton state podiatric medical board-approved national profes-
sional association, pain association, or other credentialing
entity;

(d) Have successfully completed a minimum of at least
eighteen continuing education hours in pain management
during the past two years; and

(e) At least thirty percent of the podiatric physician's cur-
rent practice is the direct provision of pain management care.

(2) If an allopathic physician, in accordance with WAC
246-919-945;

(3) If an allopathic physician assistant, in accordance
with WAC 246-918-885;

(4) If an osteopathic physician, in accordance with WAC
246-853-750;

(5) If an osteopathic physician assistant, in accordance
with WAC 246-854-330;

Permanent



WSR 18-20-085

(6) If a dentist, in accordance with WAC 246-817-965;
or

(7) If an advanced registered nurse practitioner, in accor-
dance with WAC 246-840-493.

NEW SECTION

WAC 246-922-755 Evaluation of, or change in, treat-
ment plan. (1) The podiatric physician shall assess and doc-
ument the appropriateness of continued use of the current
treatment plan if the patient's response to or compliance with
the current treatment plan is unsatisfactory.

(2) The podiatric physician shall consider tapering,
changing, discontinuing treatment, or referral for a substance
use disorder evaluation when:

(a) The patient requests tapering, changing, discontinu-
ing treatment, or referral for a substance use disorder;

(b) The patient experiences a deterioration in function or
pain;

(¢) The patient is noncompliant with the written agree-
ment;

(d) Other treatment modalities are indicated;

(e) There is evidence of misuse, abuse, substance use
disorder, or diversion;

(f) The patient experiences a severe adverse event or
overdose;

(g) There is unauthorized escalation of doses; or

(h) When the patient is receiving an escalation in opioid

dosage with no improvement in pain, function, or quality of
life.

NEW SECTION

WAC 246-922-760 Patients with chronic pain,
including those on high doses—Establishing a relation-
ship with a new podiatric physician. (1) When a patient
receiving chronic opioid pain medications changes to a new
podiatric physician, it is normally appropriate for the podiat-
ric physician to initially maintain the patient's current opioid
doses. Over time, the podiatric physician may evaluate if any
tapering or other adjustments in the treatment plan can or
should be done.

(2) A podiatric physician's treatment of a new high-dose
chronic pain patient is exempt from the mandatory consulta-
tion requirements of WAC 246-922-735 and the tapering
requirements of WAC 246-922-755 for the first three months
of newly established care if:

(a) The patient was previously being treated with a dos-
age of opioids at or above one hundred twenty milligrams
MED per day for chronic pain under an established written
agreement for treatment of the same chronic condition or
conditions;

(b) The patient's dose is stable and nonescalating;

(¢) The patient has a demonstrated history in their record
of compliance with treatment plans and written agreements
as documented by medical records and PMP queries; and

(d) The patient has documented functional stability, pain
control, or improvements in function or pain control, at the
presenting dose.
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OPIOID PRESCRIBING—SPECIAL POPULATIONS

NEW SECTION

WAC 246-922-765 Special populations—Patients
twenty-five years of age or under, pregnant patients, and
aging populations. (1) Patients twenty-five years of age or
under. In the treatment of pain for patients twenty-five years
of age or under, the podiatric physician shall treat pain in a
manner equal to that of an adult but must account for the
weight of the patient and adjust the dosage prescribed accord-
ingly.

(2) Pregnant patients. Use of MAT opioids, such as
methadone or buprenorphine, by a pregnant patient shall not
be discontinued without oversight by the MAT prescribing
practitioner. The podiatric physician shall weigh carefully the
risks and benefits of opioid detoxification during pregnancy.

(3) Aging populations. As people age, their tolerance and
metabolizing of opioids may change. The podiatric physician
shall treat pain in a manner commensurate with the distinc-
tive needs of patients who are sixty-five years of age or older
and who have been on chronic opioid therapy or who are ini-
tiating opioid treatment.

NEW SECTION

WAC 246-922-770 Episodic care of chronic opioid
patients. (1) When providing episodic care for a patient who
the podiatric physician knows is being treated with opioids
for chronic pain, such as for emergency or urgent care, the
podiatric physician shall review the PMP and document the
review and any concerns in the patient record.

(2) A podiatric physician providing episodic care to a
patient who the podiatric physician knows is being treated
with opioids for chronic pain should provide additional opi-
oids equal to the severity of the acute pain. If opioids are pro-
vided, the podiatric physician shall limit the use of opioids to
the minimum amount necessary to control the acute nonoper-
ative pain, acute perioperative pain, or similar acute exacer-
bation of pain until the patient can receive care from the prac-
titioner who is managing the patient's chronic pain treatment.

(3) The episodic care podiatric physician shall report
known violations of the patient's written agreement to the
patient's treatment practitioner who provided the agreement
for treatment.

(4) The episodic care podiatric physician shall coordi-
nate care with the patient's chronic pain treatment practitioner
if that person is known to the episodic care podiatric physi-
cian, when practicable.

OPIOID PRESCRIBING—COPRESCRIBING

NEW SECTION

WAC 246-922-775 Coprescribing of opioids with
certain medications. (1) The podiatric physician shall not
knowingly prescribe opioids in combination with the follow-
ing Schedule II-1V medications without documentation of
clinical judgment:

(a) Benzodiazepines;

(b) Barbiturates;
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(c) Sedatives;

(d) Carisoprodol; or

(e) Nonbenzodiazepine hypnotics, also known as Z
drugs.

(2) If a patient receiving an opioid prescription is known
to be concurrently prescribed one or more of the medications
listed in subsection (1) of this section, the podiatric physician
prescribing opioids shall consult, or make a reasonable effort
to consult, with the other prescriber(s) to establish a patient
care plan for the use of the medications concurrently or con-
sider whether one of the medications should be tapered.

NEW SECTION

WAC 246-922-780 Coprescribing of opioids for
patients receiving medication assistant treatment. (1)
Where practicable, the podiatric physician providing acute
nonoperative pain or acute perioperative pain treatment to a
patient known to be receiving MAT shall prescribe opioids
for pain relief either in consultation with the MAT prescrib-
ing practitioner or a pain specialist.

(2) The podiatric physician shall not discontinue MAT
medications when treating acute nonoperative pain or acute
perioperative pain without documentation of the reason for
doing so, nor shall these medications be used to deny neces-
sary operative intervention.

NEW SECTION

WAC 246-922-785 Coprescribing of naloxone. (1)
The podiatric physician shall confirm or provide a current
prescription for naloxone when high-dose opioids are pre-
scribed to a high-risk patient.

(2) The podiatric physician should counsel and provide
an option for a current prescription for naloxone to patients
being prescribed opioids as clinically indicated.

OPIOID PRESCRIBING—PRESCRIPTION MONI-
TORING PROGRAM

NEW SECTION

WAC 246-922-790 Prescription monitoring pro-
gram—Required registration, queries, and documenta-
tion. (1) The podiatric physician shall register to access the
PMP or demonstrate proof of having registered to access the
PMP if the podiatric physician prescribes opioids in Wash-
ington state.

(2) The podiatric physician is permitted to delegate per-
formance of a required PMP query to an authorized designee
in accordance with WAC 246-470-050.

(3) At a minimum, the podiatric physician shall ensure a
PMP query is performed prior to the prescription of an opioid
at the following times:

(a) Upon the second refill or renewal of an opioid pre-
scription for acute nonoperative pain or acute perioperative
pain;

(b) The time of transition from acute to subacute pain;
and

(c) The time of transition from subacute to chronic pain.
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(4) For chronic pain management, the podiatric physi-
cian shall ensure a PMP query is performed at a minimum
frequency determined by the patient's risk assessment, as fol-
lows:

(a) For a high-risk patient, a PMP query shall be com-
pleted at least quarterly.

(b) For a moderate-risk patient as determined using the
risk assessment tool described in WAC 246-922-715, a PMP
query shall be completed at least semiannually.

(¢) For a low-risk patient as determined using the risk
assessment tool described in WAC 246-922-715, a PMP
query shall be completed at least annually.

(5) The podiatric physician shall ensure a PMP query is
performed for any chronic pain patient immediately upon
identification of aberrant behavior.

(6) The podiatric physician shall ensure a PMP query is
performed when providing episodic care to a patient who the
podiatric physician knows to be receiving opioids for chronic
pain, in accordance with WAC 246-922-770.

(7) For the purposes of this section, the requirement to
consult the PMP does not apply when the PMP or the elec-
tronic medical record (EMR) cannot be accessed by the podi-
atric physician due to a temporary technological or electrical
failure.

(8) If the podiatric physician is working in a practice,
group, or institution that integrates access to the PMP into the
workflow of the EMR, the podiatric physician shall ensure a
PMP query is performed for all prescriptions of opioids and
coprescribed medications listed in WAC 246-922-755(1) for
acute pain.

(9) Pertinent concerns discovered in the PMP must be
documented in the patient record.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-922-663
WAC 246-922-664
WAC 246-922-665
WAC 246-922-666
WAC 246-922-667
WAC 246-922-668

Patient evaluation.

Treatment plan.

Informed consent.

Written agreement for treatment.
Periodic review.

Long-acting opioids, including metha-
done.

WAC 246-922-669
WAC 246-922-670

Episodic care.

Consultation—Recommendations and
requirements.

WAC 246-922-671 Consultation—Exemptions for exigent

and special circumstances.
WAC 246-922-672 Consultations—Exemptions for the
podiatric physician.

WAC 246-922-673 Pain management specialist.
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WSR 18-20-086
PERMANENT RULES
DEPARTMENT OF HEALTH

(Nursing Care Quality Assurance Commission)
[Filed October 1, 2018, 10:32 a.m., effective November 1, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 246-840 WAC, the nursing care qual-
ity assurance commission (commission) has adopted new
sections and changes to existing rule that establish require-
ments and standards for prescribing opioid drugs by
advanced registered nurse practitioners (ARNP). The
adopted rules provide a necessary framework and structure
for safe, consistent opioid prescribing practice consistent
with the directives of ESHB 1427.

Citation of Rules Affected by this Order: New WAC
246-840-4651, 246-840-4653, 246-840-4655, 246-840-4657,
246-840-4659, 246-840-4661, 246-840-4663, 246-840-4665,
246-840-4667, 246-840-4935, 246-840-4940, 246-840-4950,
246-840-4955, 246-840-4960, 246-840-4970, 246-840-4980
and 246-840-4990; repealing WAC 246-840-473, 246-840-
480 and 246-840-483; and amending WAC 246-840-460,
246-840-463, 246-840-465, 246-840-467, 246-840-470, 246-
840-475, 246-840-477, 246-840-485, 246-840-487, 246-840-
490, and 246-840-493.

Statutory Authority for Adoption: RCW 18.79.800.

Other Authority: ESHB 1427 (chapter 297, Laws of
2017), codified as part of RCW 18.79.800.

Adopted under notice filed as WSR 18-14-086 on July 2,
2018.

Changes Other than Editing from Proposed to Adopted
Version: Five nonsubstantive changes were adopted by the
commission following the hearing. The proposed definition
of "multimodal management of pain" was deleted from WAC
246-840-465 because the term is not used in the adopted rule
language. WAC 246-840-467 (2)(i) was moved to subsection
(2)(k) of the adopted rule to eliminate the confusing juxtapo-
sition of the ninth letter of the alphabet (i) and the small
Roman numeral one (i) in rule language ordering. The phrase
"approved by the profession's accrediting organization" in
WAC 246-840-490(2) was changed to "approved by a con-
tinuing education accrediting organization" to clarify the
commission's intent that ARNPs may complete continuing
education from both medical and nursing organizations. "An
advanced registered nurse practitioner" was added to the
introductory sentence of WAC 246-840-493 to clarify that
the pain management specialist qualification requirements
listed refers only to the requirements specific to an ARNP.
The title of WAC 246-840-4935 was changed from "Taper-
ing requirements" to "Assessment of treatment plan" to better
reflect the content of the rule and clarify that the rule includes
more than the consideration of tapering.

A final cost-benefit analysis is available by contacting
Amber Zawislak, P.O. Box 47864, Olympia, WA 98504-
7864, phone 360-236-4785, fax 360-236-4738, TTY 360-
833-6388 or 711, email amber.zawislak@doh.wa.gov, web
site doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 17, Amended 11,
Repealed 3.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 17, Amended 11, Repealed 3.

Date Adopted: August 10, 2018.

Paula R. Meyer, MSN, RN, FRE
Executive Director

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-460 Pain management—Intent.
((Fheserules)) WAC 246-840-460 through 246-840-4990
govern the use of opioids in the treatment of ((patients—for
chrenie-noneaneer)) pain in the acute, perioperative, sub-
acute, and chronic phases. Treatment modalities including
opioid use can serve to improve the quality of life for those
patients who suffer from pain, as well as reduce the morbidity
and costs associated with undertreatment or inappropriate
treatment of pain. For the purpose of these rules, the inappro-
priate treatment of pain includes nontreatment, undertreat-
ment, overtreatment, and the continued use of ineffective
treatments. In addition to these rules, the nursing commission
recommends practitioners adhere to applicable state agency
medical directors' group (AMDG) and federal Centers for
Disease Control and Prevention (CDC) guidelines for the
treatment of pain in all phases.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-463 Exclusions. ((Therilesadepted
under)) WAC 246-840-460 through ((246-840-493)) 246-

840-4990 do not apply to:
(1) The treatment of patients with cancer-related pain;
(2) The provision of palliative, hospice, or other end-of-
life care; ((ex

surgieal-procedure:))
(3) The treatment of inpatient hospital patients; or
(4) Procedural premedications.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-465 Definitions. The following defini-
tions ((in-this-seetion)) apply in WAC 246-840-460 through
((246-840-493)) 246-840-4990, unless the context clearly
requires otherwise.

(1) "Aberrant behavior" means behavior that indicates
misuse, diversion, or substance use disorder. This includes,
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but is not limited to, multiple early refills or renewals, or
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71.12 RCW or designated as a state hospital under chapter

obtaining prescriptions for the same or similar drugs from
more than one practitioner or other health care provider.

(2) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus, and typically is associated with invasive proce-

dures, trauma, and disease. ((H-is—generally-time-limited;
oftenless-than-three-months-in-duration;-and-usuallyless-than
stxmonths:

n 1 M "

3))) Acute pain is considered to be six weeks or less in
duration.

(3) "Biological specimen test" or "biological specimen
testing" means testing of bodily fluids or other biological
samples including, but not limited to, urine or hair for the
presence of various drugs and metabolites.

(4) "Chronic ((reneaneer)) pain" means a state in which
((reneaneer)) pain persists beyond the usual course of an
acute disease or healing of an injury, or that may or may not
be associated with an acute or chronic pathologic process,
that causes continuous or intermittent pain ((evermenths-or
years)) more than twelve weeks in duration, lasting months or
years. Chronic pain includes pain resulting from cancer or
treatment in a patient who is two years post completion of
curative anti-cancer treatment with no current evidence of
disease.

() Comerbidity")) (5) "Comorbidities" means a

((pre-existing)) preexisting or coexisting physical or psychi-
atric disease or condition.

((5))) (6) "Episodic care" means medical care provided
by ((a-previder)) an advanced registered nurse practitioner
other than the designated primary ((previder)) care practi-
tioner in the acute care setting, for example, urgent care or
emergency department.

((¢6))) (7) "High dose" means ninety milligram morphine
equivalent dose (MED), or more, per day.

(8) "High-risk" means a category of patient at increased
risk of morbidity or mortality, such as from comorbidities,
polypharmacy. history of substance use disorder or abuse,
aberrant behavior, high dose opioid prescription, or the use of
any central nervous system depressant.

(9) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-

tancy of six months or less ((Hespiee—mvelrves—aﬂ—m%efdﬁel-

)

10) "Hospital" means any institution, place, building, or
agency licensed by the department under chapter 70.41 or

72.23 RCW, to provide accommodations, facilities, and ser-

vices over a continuous period of twenty-four hours or more,

for observation, diagnosis, or care of two or more individuals
not related to the operator who are suffering from illness,

injury, deformity, or abnormality, or from any other condi-
tion for which obstetrical, medical, or surgical services would
be appropriate for care or diagnosis.

(11) "Inpatient" means a person who has been admitted
to a hospital for more than twenty-four hours.

(12) "Medication assisted treatment (MAT)" means the
use of pharmacologic therapy. often in combination with
counseling and behavioral therapies, for the treatment of sub-
stance use disorders.

(13) "Morphine equivalent dose (MED)" means a con-
version of various opioids to a morphine equivalent dose by
the use of accepted conversion tables or calculators.

(%)) (14) "Multidisciplinary pain clinic" means a
((chnte-or-offiee)) facility that provides comprehensive pain
management and ((say)) includes care provided by multiple

avallable d1sc1p11nes ((fer—e*a—mp}e—phy&tel-aﬂs—es{eep&ﬂﬂe

9))) practitioners, or treatment modalities.

(15) "Nonoperative pain" means pain which does not
occur as a result of surgery.

(16) "Opioid analgesic" or "opioid" means a drug that is
either an opiate derived from the opium poppy. or opiate-like
semi-synthetic or synthetic drugs. Examples include mor-
phine, codeine, hydrocodone, oxycodone, fentanyl, meperi-
dine, and methadone.

(17) "Palliative care" means care that maintains or
improves the quality of life of patients and their families fac-
ing serious, advanced, or life-threatening illness. With pallia-
tive care, particular attention is given to the prevention,
assessment, and treatment of pain and other symptoms, and
to the provision of psychological, spiritual, and emotional
support.

(18) "Pain" means an unpleasant sensory or emotional
experience associated with actual or potential tissue damage,
or described in terms of such damage.

(19) "Pain management clinic" means a publicly or pri-
vately owned facility for which a majority of patients are
receiving chronic pain treatment.

(20) "Perioperative pain" means acute pain that occurs as
the result of surgery.

(21) "Prescription monitoring program" or "PMP"
means the Washington state prescription monitoring program
authorized under chapter 70.225 RCW.

(22) "Practitioner" means an advanced registered nurse
practitioner licensed under chapter 18.79 RCW, a dentist
licensed under chapter 18.32 RCW, a physician licensed
under chapter 18.71 or 18.57 RCW, a physician assistant
licensed under chapter 18.71A or 18.57A RCW, or a podiat-
ric physician licensed under chapter 18.22 RCW.

(23) "Risk assessment tools" means validated tools or

questionnaires appropriate for identifying a patient's level of
risk for substance use or misuse.
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(24) "Subacute pain" means a continuation of pain, of six
to twelve weeks in duration.

(25) "Substance use disorder" means a primary, chronic,
neurobiological disease with genetic, psychosocial, and envi-

ronmental factors influencing its development and manifesta-
tions. Substance use disorder is not the same as physical

dependence or tolerance that are normal physiological conse-
quences of extended opioid therapy for pain. It is character-
ized by behaviors that include, but are not limited to,

impaired control over drug use, craving, compulsive use, or
continued use despite harm.

NEW SECTION

WAC 246-840-4651 Patient notification, secure stor-
age, and disposal. (1) The practitioner shall provide infor-
mation to the patient educating them of:

(a) Risks associated with the use of opioids as appropri-
ate to the medical condition, the type of patient, and the phase
of treatment;

(b) The safe and secure storage of opioid prescriptions;
and

(c) The proper disposal of unused opioid medications
including, but not limited to, the availability of recognized
drug take-back programs.

(2) The practitioner shall document such notification in
the patient record.

(3) Patient notification must occur, at a minimum, at the
following points of treatment:

(a) The first issuance of a prescription for an opioid; and

(b) The transition between phases of treatment, as fol-
lows:

(i) Acute nonoperative pain or acute perioperative pain
to subacute pain; and

(1) Subacute pain to chronic pain.

NEW SECTION

WAC 246-840-4653 Use of alternative modalities for
pain treatment. The practitioner shall consider multimodal
pharmacologic and nonpharmacologic therapy for pain rather
than defaulting to the use of opioid therapy alone whenever
reasonable as evidence-based, clinically appropriate alterna-
tives exist. A practitioner may combine opioids with other
medications and treatments including, but not limited to,
acetaminophen, acupuncture, chiropractic, cognitive behav-
ior therapy, nonsteroidal anti-inflammatory drugs (NSAIDs),
osteopathic manipulative treatment, physical therapy, mas-
sage, or sleep hygiene.

NEW SECTION

WAC 246-840-4655 Continuing education require-
ments for opioid prescribing. (1) In order to prescribe an
opioid in Washington state, an advanced registered nurse
practitioner licensed to prescribe opioids shall complete a
one-time continuing education requirement regarding best
practices in the prescribing of opioids. Additionally, a
chronic pain management specialist must meet the continuing
education requirements in WAC 246-840-493. The continu-
ing education must be at least four hours in length.
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(2) The advanced registered nurse practitioner shall
complete the one-time continuing education requirement
described in subsection (1) of this section by the end of the
advanced registered nurse practitioner's first full continuing
education reporting period after January 1, 2019, or during
the first full continuing education reporting period after ini-
tial licensure, whichever is later. The four hour course may
count toward any NCQAC required continuing education.

NEW SECTION

WAC 246-840-4657 Diagnosis identified on prescrip-
tions. The advanced registered nurse practitioner shall
include the diagnosis or the International Classification of
Diseases (ICD) code on all opioid prescriptions.

NEW SECTION

WAC 246-840-4659 Patient evaluation and patient
record—Acute. Prior to prescribing an opioid for acute non-
operative pain or acute perioperative pain, the advanced reg-
istered nurse practitioner shall:

(1) Conduct and document an appropriate history and
physical examination including screening for risk factors for
overdose and severe postoperative pain;

(2) Evaluate the nature and intensity of the pain or antic-
ipated pain following surgery; and

(3) Inquire about any other medications the patient is
prescribed or is taking including type, dosage, and quantity
prescribed.

NEW SECTION

WAC 246-840-4661 Treatment plan—Acute nonop-
erative pain. The advanced registered nurse practitioner
shall comply with the requirements in this section when pre-
scribing opioid analgesics for acute nonoperative pain and
shall document completion of these requirements in the
patient record.

(1) The advanced registered nurse practitioner shall con-
sider recommending or prescribing nonopioid analgesics as
the first line of pain control in patients under the provisions of
WAC 246-840-4653, unless not clinically appropriate.

(2) The advanced registered nurse practitioner, or practi-
tioner's authorized designee as defined in WAC 246-470-
050, shall conduct queries of the prescription monitoring pro-
gram (PMP) in accordance with the provisions of WAC 246-
840-4990 to identify any Schedule II-V medications or drugs
of concern received by the patient, and document their review
and any concerns.

(3) If the advanced registered nurse practitioner pre-
scribes opioids for effective pain control, such prescription
must not be in greater quantity than needed for the expected
duration of pain severe enough to require opioids. A three-
day supply or less will often be sufficient; more than a seven-
day supply will rarely be needed. The advanced registered
nurse practitioner shall not prescribe beyond a seven-day
supply without clinical documentation in the patient record to
justify the need for such a quantity.

(4) The advanced registered nurse practitioner shall
reevaluate the patient who does not follow the expected
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course of recovery. If significant and documented improve-
ment in function or pain control has not occurred, the
advanced registered nurse practitioner shall reconsider the
continued use of opioids, or whether tapering or discontinu-
ing opioids is clinically indicated.

(5) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations to investi-
gate causes of continued acute nonoperative pain or other
treatments.

(6) Long-acting or extended release opioids are not typi-
cally indicated for acute nonoperative pain. Should an
advanced registered nurse practitioner need to prescribe a
long-acting opioid for acute pain, that reason must be docu-
mented in the patient record.

(7) Medication assisted treatment (MAT) medications
shall not be discontinued when treating acute pain, except as
consistent with the provisions of WAC 246-840-4970.

(8) If the advanced registered nurse practitioner elects to
treat a patient with opioids beyond the six-week time period
of acute nonoperative pain, the advanced registered nurse
practitioner shall document in the patient record that the
patient is transitioning from acute pain to subacute pain.
Rules governing the treatment of subacute pain, WAC 246-
840-4665 and 246-840-4667, shall apply.

NEW SECTION

WAC 246-840-4663 Treatment plan—Acute periop-
erative pain. The advanced registered nurse practitioner
shall comply with the requirements in this section when pre-
scribing opioid analgesics for perioperative pain and shall
document completion of these requirements in the patient's
record.

(1) The advanced registered nurse practitioner shall con-
sider prescribing nonopioid analgesics as the first line of pain
control in patients under the provisions of WAC 246-840-
4653, unless not clinically appropriate.

(2) The advanced registered nurse practitioner, or practi-
tioner's authorized designee as defined in WAC 246-470-
050, shall conduct queries of the prescription monitoring pro-
gram (PMP) in accordance with the provisions of WAC 246-
840-4990 to identify any Schedule II-V medications or drugs
of concern received by the patient, and document in the
patient record their review and any concerns.

(3) If the advanced registered nurse practitioner pre-
scribes opioids for effective pain control, such prescription
shall be in no greater quantity than needed for the expected
duration of pain severe enough to require opioids. A three-
day supply or less will often be sufficient; more than a four-
teen-day supply will rarely be needed for perioperative pain.
The advanced registered nurse practitioner shall not prescribe
beyond a fourteen-day supply from the time of discharge
without clinical documentation in the patient record to justify
the need for such a quantity. For more specific best practices,
the advanced registered nurse practitioner may refer to clini-
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cal practice guidelines including, but not limited to, those
produced by the agency medical directors' group (AMDG),
the Centers for Disease Control and Prevention (CDC), or the
Bree Collaborative.

(4) The advanced registered nurse practitioner shall
reevaluate a patient who does not follow the expected course
of recovery. If significant and documented improvement in
function or pain control has not occurred, the advanced regis-
tered nurse practitioner shall reconsider the continued use of
opioids, or whether tapering or discontinuing opioids is clin-
ically indicated.

(5) Follow-up visits for pain control should include
objectives or metrics to be used to determine treatment suc-
cess if opioids are to be continued. This includes, at a mini-
mum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

(6) If the advanced registered nurse practitioner elects to
prescribe a combination of opioids with a medication listed in
WAC 246-840-4960 or to a patient known to be receiving a
medication listed in WAC 246-840-4960 from another prac-
titioner, such prescribing must be in accordance with WAC
246-840-4960.

(7) If the advanced registered nurse practitioner elects to
treat a patient with opioids beyond the six-week time period
of acute perioperative pain, the advanced registered nurse
practitioner shall document in the patient record that the
patient is transitioning from acute pain to subacute pain.
Rules governing the treatment of subacute pain, WAC 246-
840-4665 and 246-840-4667, shall apply unless there is doc-
umented improvement in function or pain control, and there
is a documented plan and timing for discontinuation of all
opioid medications.

NEW SECTION

WAC 246-840-4665 Patient evaluation and patient
record—Subacute pain. The advanced registered nurse
practitioner shall comply with the requirements in this sec-
tion when prescribing opioid analgesics for subacute pain and
shall document completion of these requirements in the
patient record.

(1) Prior to prescribing an opioid for subacute pain, the
advanced registered nurse practitioner shall:

(a) Conduct an appropriate history and physical exam-
ination or review and update the patient's existing history and
examination taken during the acute nonoperative or acute
perioperative phase;

(b) Evaluate the nature and intensity of the pain;

(¢) Inquire about other medications the patient is pre-
scribed or taking including type, dosage, and quantity pre-
scribed;

(d) Conduct, or cause the practitioner's authorized desig-
nee as defined in WAC 246-470-050 to conduct, a query of
the prescription monitoring program (PMP) in accordance
with the provisions of WAC 246-840-4990, to identify any
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Schedule II-V medications or drugs of concern received by
the patient, and document their review and any concerns;

(e) Screen and document the patient's potential for high-
risk behavior and adverse events related to opioid therapy. If
the advanced registered nurse practitioner determines the
patient is high-risk, consider lower dose therapy, shorter
intervals between prescriptions, more frequent visits,
increased biological specimen testing, and prescribing rescue
naloxone;

(f) Obtain a biological specimen test if the patient's func-
tion is deteriorating or if pain is escalating; and

(g) Screen or refer the patient for further consultation for
psychosocial factors that may be impairing recovery includ-
ing, but not limited to, depression or anxiety.

(2) The advanced registered nurse practitioner treating a
patient for subacute pain with opioids shall ensure that, at a
minimum, the following are documented in the patient
record:

(a) The presence of one or more recognized diagnoses or
indications for the use of opioid pain medication;

(b) The observed significant and documented improve-
ment in function or pain control forming the basis to continue
prescribing opioid analgesics beyond the acute pain episode;

(c) The result of any queries of the PMP;

(d) All medications the patient is known to be prescribed
or taking;

(e) An appropriate pain treatment plan, including the
consideration of, or attempts to use, nonpharmacological
modalities and nonopioid therapy;

(f) Results of any aberrant biological specimen testing
results and the risk-benefit analysis if opioids are to be con-
tinued;

(g) Results of screening or referral for further consulta-
tion for psychosocial factors that may be impairing recovery
including, but not limited to, depression or anxiety;

(h) Results of screening for the patient's level of risk for
aberrant behavior and adverse events related to opioid ther-
apy;

(i) The risk-benefit analysis of any combination of pre-
scribed opioid and benzodiazepines or sedative-hypnotics, if
applicable; and

(j) All other required components of the patient record,
as established in statute or rule.

(3) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

NEW SECTION

WAC 246-840-4667 Treatment plan—Subacute
pain. (1) The advanced registered nurse practitioner shall
recognize the progression of a patient from the acute nonop-
erative or acute perioperative phase to the subacute phase and
take into consideration the risks and benefits of continued
opioid prescribing for the patient.
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(2) If tapering has not begun prior to the six- to twelve-
week subacute phase, the advanced registered nurse practi-
tioner shall reevaluate the patient who does not follow the
expected course of recovery. If significant and documented
improvement in function or pain control has not occurred, the
advanced registered nurse practitioner shall reconsider the
continued use of opioids, or whether tapering or discontinu-
ing opioids is clinically indicated. The advanced registered
nurse practitioner shall make reasonable attempts to discon-
tinue the use of opioids prescribed for the acute pain event by
no later than the twelve-week conclusion of the subacute
phase.

(3) If the advanced registered nurse practitioner pre-
scribes opioids for effective pain control, such prescription
shall be in no greater quantity than needed for the expected
duration of pain severe enough to require opioids. The
advanced registered nurse practitioner shall not prescribe
beyond a fourteen-day supply of opioids without clinical doc-
umentation to justify the need for such a quantity during the
subacute phase.

(4) If the advanced registered nurse practitioner elects to
prescribe a combination of opioids with a medication listed in
WAC 246-840-4960 or prescribes opioids to a patient known
to be receiving a medication listed in WAC 246-840-4960
from another practitioner, such prescribing must be in accor-
dance with WAC 246-840-4960.

(5) If the advanced registered nurse practitioner elects to
treat a patient with opioids beyond the six- to twelve-week
subacute phase, the advanced registered nurse practitioner
shall document in the patient record that the patient is transi-
tioning from subacute pain to chronic pain. Rules governing
the treatment of chronic pain, WAC 246-840-467 through
246-840-4940, shall apply.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-467 Patient evaluation and patient
record. The advanced registered nurse practitioner shall
((ebtain;)) evaluate((5)) and document the patient's health his-
tory and physical examination in the patient's health record
prior to treating for chronic ((reneaneer)) pain.

(1) The patient's health history shall include:

(a) The nature and intensity of the pain;

(b) The effect of pain on physical and psychosocial func-
tion;

(c) Current and past treatments for pain, including medi-
cations and their efficacy;

((®))) (d) Review of any significant comorbidities; ((ané

€e))) (e) Any current or historical substance ((abuse)) use
disorder:;

(f) Current medications and, as related to treatment of the
pain, the efficacy of medications tried; and

(g) Medication allergies.




Washington State Register, Issue 18-20

3))) The ((initial)) patient evaluation ((shal)) prior to
opioid prescribing must include:

(a) Appropriate physical examination;

(b) (Fhenature-and-intensity-of the-pain:

te) Theeffect-of thepain-onphysieal and-psychologieal
funetion:

t))) Consideration of the risks and benefits of chronic
pain treatment for the patient;

(c) Medications the patient is taking including indica-
tion(s), ((date;)) type, dosage, ((and)) quantity prescribed((z

WSR 18-20-086

(h) Pain related diagnosis, including documentation of

the presence of one or more recognized indications for the
use of pain medication;

(i) Written agreements, as described in WAC 246-840-
475 for treatment between the patient and the advanced reg-
istered nurse practitioner;

(1) Patient counseling concerning risks, benefits, and
alternatives to chronic opioid therapy:;

(k) Treatment plan and objectives including:

(1) Documentation of any medication prescribed;

(ii) Biologic specimen testing ordered; and

(iii) Any labs or imaging ordered.

(3) The health record must be maintained in an accessi-

ble manner, readily available for review, and contain docu-
mentation of requirements in subsections (1) and (2) of this

section, and all other required components of the patient
record, as set out in statute or rule.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-470 Treatment plan. (1) When the
patient enters the chronic pain phase, the advanced registered
nurse shall reevaluate the patient by treating the situation as a
new disease.

(2) The ((wwitten)) chronic pain treatment plan ((shait))
must state the objectives that will be used to determine treat-
ment success and ((shal)) must include, at a minimum:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

(&) (3) After treatment begins, the advanced regis-
tered nurse practitioner ((should)) shall adjust drug therapy to
the individual health needs of the patient.

(4) The advanced registered nurse practitioners shall

((me}ude—mdie&&eﬂs—feﬁﬁedieaﬁeﬂ—use—efﬁhe—pfeseﬂpﬁeﬂ

B-Theadvancedregistered-nurse practitioner'snstrae-
tions-to-the-patient)), and as related to treatment of the pain,
efficacy of medications tried;

(d) Review of the prescription monitoring program
(PMP) to identify any Schedule II-V medications or drugs of
concern received by the patient in accordance with the provi-
sions of WAC 246-840-4990;

(e) Any available diagnostic, therapeutic, and laboratory

results;

(f) Use of a risk assessment tool and assignment of the
patient to a high, moderate, or low risk category. The
advanced registered nurse practitioner should use caution and
shall monitor a patient more frequently when prescribing opi-
oid analgesics to a patient identified as high risk;

(2) Any available consultations, particularly as related to
the patient's pain;

and-the-extent-to-which-the-pain-is-asseeiated-with-physieal
and-psychoseetal-impairment)) complete patient notification
in accordance with the provisions of WAC 246-840-4651.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-475 Written agreement for treatment.
((themeﬁeﬂe&&eer—paﬂa—p&&ems—sheﬂ}d+eeewe—aﬂ—ehfeme

seribing)) The advanced registered nurse practitioner shall
use a written agreement for treatment with the patient ((ewt-
liningpatient)) who requires long-term opioid therapy for

Permanent
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chronic pain that outlines the patient's responsibilities. This
written agreement for treatment ((shall)) must include:

(1) The patient's agreement to provide biological sam-
ples for ((urine/serammedical-levelsereening)) biological

specimen testing when requested by the advanced registered
nurse practitioner;

(2) The patient's agreement to take medications at the
dose and frequency prescribed, with a specific protocol for
lost prescriptions and early refills or renewals;

(3) Reasons for which ((drag)) opioid therapy may be
discontinued ((fe-gviolation-of-agreement)));

(4) The requlrement that all chronic ((pam—man&ge-
ment)) opioid prescriptions are provided by a single pre-
scriber, a single clinic, or a multidisciplinary pain clinic
((and));

(5) The requirement that all chronic opioid prescriptions
are to be dispensed by a single pharmacy or pharmacy system
whenever possible;

((5))) (6) The patient's agreement to not abuse ((aleehel

€6))) substances that can put the patient at risk for
adverse outcomes;

(7) A written authorization for:

(a) The advanced registered nurse practitioner to release
the agreement for treatment to:

(i) Local emergency departments((5))s

(ii) Urgent care facilities((;and));

(iii) Other practitioners caring for the patient who might
prescribe pain medications; and

(iv) Pharmacies((;--and)).

(b) Other practitioners to report violations of the agree-
ment ((baek)) to the advanced registered nurse practitioner((;

9))) treating the patient's chronic pain and to the pre-
scription monitoring program (PMP).

(8) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

((69))) (9) Acknowledgment that, if the patient violates
the terms of the agreement, the violation and the advanced
registered nurse practitioner's response to the violation will
be documented, as well as the rationale for changes in the
treatment plan.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-477 Periodic review. (1) The advanced
registered nurse practitioner shall periodically review the
course of treatment for chronlc ((ﬁeﬂe&ﬁeef)) paln((—t-he

Permanent
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Em. m]g Enib \ 5;2[Eg£ss of f]fi 3’ mﬂ.hgi.“ s .Ef ; H;Ei]l; hﬂlﬁ
place-atleast-annually:

)). The frequency of visits, biological testing, and pre-
scription monitoring program (PMP) queries are determined
based on the patient's risk category:

(a) For a high-risk patient, at least quarterly:

(b) For a moderate-risk patient, at least semiannually:;

(c) For a low-risk patient, at least annually;

(d) Immediately upon indication of concerning aberrant
behavior; and

(e) More frequently at the advanced registered nurse
practitioner's discretion.

(2) During the periodic review, the advanced registered
nurse practitioner shall determine:

(a) Patient's compliance with any medication treatment
plan;

(b) If pain, function, or quality of life have improved
((e¥)), dlmlnlshed, or are mamtamed usmg objective eV1-
dence((5
members-er-other-earegivers)); and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the
advanced registered nurse practitioner's evaluation of prog-
ress towards treatment objectives.

(&) (3) Periodic or patient evaluations must also
include:

(a) History and physical examination related to the pain;
(b) Use of validated tools to document either mainte-

nance of function and pain control or improvement in func-
tion and pain level; and

(c) Review of the PMP to identify any Schedule 1I-V
medications or drugs of concern received by the patient at a
frequency determined by the patient's risk category, and oth-
erwise in accordance with the provisions of WAC 246-840-
4990 and subsection (1) of this section.

(4) The advanced registered nurse practitioner shall
assess the appropriateness of continued use of the current
treatment plan if the patient's progress or compliance with
current treatment plan is unsatisfactory. The advanced regis-
tered nurse practitioner shall consider tapering, changing, or
discontinuing treatment ((when:

in accordance with the provisions of WAC 246-840-4935.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-485 Consultation—Recommenda-
tions and requirements. (1) The advanced registered nurse
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practitioner shall consider and document referring the patient
for additional evaluation and treatment as needed to achieve
treatment objectives. Special attention should be given to
those chronic ((rereaneer)) pain patients who are under eigh-
teen years of age((;)) or who are ((atriskfermedicationmis-
use—ahﬁse—ef—dwefs&eﬂ)) potential high-risk patients. The
management of pain in patients with a history of substance
((abuse)) use or with comorbid psychiatric disorders may
require extra care, monitoring, documentation, and consulta-
tion with, or referral to, an expert in the management of such
patients.

(2) The mandatory consultation threshold ((fer-adults))
is one hundred twenty milligrams morphine equivalent dose
(MED)((ferah))). ((Jathe-event)) If an advanced registered
nurse practitioner prescribes a dosage amount that meets or
exceeds the mandatory consultation threshold of one hundred
twenty milligrams MED ((feralls))) per day, a consultation
with a pain management specialist as described in WAC 246-
840-493, 246-853-750, 246-854-330, 246-817-965, 246-918-
880, 246-919-940, or 246-922-750 is required, unless the

consultation is exempted under WAC 246-840-487 or 246-
840 490 ((Gfe&t—e&&ﬁeﬂ—sheﬂ{d—be—&sed—wheﬁ—pfeseﬂbtﬂg

£&))) The mandatory consultation shall consist of at least
one of the following:

((®)) (a) An office visit with the patient and the pain
management specialist;

((GDAtelephene)) (b) A consultation between the pain
management specialist and the advanced registered nurse
practitioner;

(G . . .
(it .E].EE Eiilff? Elfi.ii iif .
tioneror

&¥))) (c) An audio-visual evaluation conducted by the
pain management specialist remotely, where the patient is
present with either the advanced registered nurse practitioner
or with a licensed health care practitioner designated by the
advanced registered nurse practitioner or the pain manage-
ment specialist; or

(d) Other chronic pain evaluation services as approved
by the commission.

(()YAn)) (3) The advanced registered nurse practitioner
shall document each ((mandatery)) consultation with the pain
management specialist. Any written record of ((tke)) a con-
sultation by the pain management specialist shall be main-
tained as a patient record by the specialist. If the pain man-
agement specialist provides a written record of the consulta-
tion to the advanced registered nurse practitioner, the
advanced registered nurse practitioner shall maintain it as
part of the patient record.

a-pelitical-subdivisten-orinstrumentality-of thestateinelud-
: cinal . ] itat-distriet)) (4) The
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advanced registered nurse practitioner shall use great caution
when prescribing opioids to children and adolescents with

chronic pain; appropriate referral to a specialist is encour-
aged.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-487 Consultation—Exemptions for
exigent and special circumstances. An advanced registered
nurse practitioner is not required to consult with a pain man-
agement specialist as ((desertbed)) defined in WAC 246-840-
493 when ((he-or-she)) the advanced registered nurse practi-
tioner has documented adherence to all standards of practice
as defined in WAC 246-840-460 through 246-840-493, and
when any one or more of the following conditions apply:

(1) The patient is following a tapering schedule;

(2) The patient requires treatment for acute pain, which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage((5)) with expected return to
((et-belew)) their baseline dosage level or below;

(3) The advanced registered nurse practitioner docu-
ments reasonable attempts to obtain a consultation with a
pain management specialist and the circumstances justifying
prescribing above one hundred twenty milligrams morphine
equivalency dosage (MED) per day without first obtaining a
consultation; or

(4) The advanced registered nurse practitioner docu-

ments the patient's pain and function is stable, and the patient
is on a nonescalating dosage of opioids.

AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-490 Consultation—Exemptions for
the advanced registered nurse practitioner. The advanced
registered nurse practitioner is exempt from the consultation
requirement in WAC 246-840-485 if one or more of the fol-
lowing qualifications are met:

(1) The advanced registered nurse practitioner is a pain
management specialist under WAC 246-840-493;

(2) The advanced registered nurse practitioner has suc-
cessfully completed, within the last two years, a minimum of
twelve continuing education hours on chronic pain manage-

ment approved by ((the-prefession'’s)) a continuing education
accrediting organization((;-with)). At least two of these hours

must be dedicated to ((leng-acting-opioids;to-include-metha-
dene)) substance use disorder;

(3) The advanced registered nurse practitioner is a pain
management practitioner working in a multidisciplinary
chronic pain ((treatmenteenter;)) clinic or a multidisciplinary
academic research facility; or

(4) The advanced registered nurse practitioner has a min-
imum three years of clinical experience in a chronic pain
management ((setting)) clinic, and at least thirty percent of
((his-erher)) the advanced registered nurse practitioners' cur-
rent practice is the direct provision of pain management care.

Permanent
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AMENDATORY SECTION (Amending WSR 11-10-064,
filed 5/2/11, effective 7/1/11)

WAC 246-840-493 Pain management specialist. (())
An advanced registered nurse practitioner pain management
specialist, functioning as a consultant for the prescribing of
chronic opioid therapy, shall meet ((ere-er-mere-of)) the fol-

lowing qualifications:

(1) (Haphystetan-or-osteopathic physietan:

B))) Credentialed in pain management by a Washington
state nursing care quality assurance commission-approved

((nattenal-prefessional-assoctation;pain-assectation;—or
other)) certifying or credentialing entity((

te))).or
(2) Meet all of the following:

(a) A minimum of three years of clinical experience in a

chronic pain management care setting;
(b) Successful completion of a minimum of at least eigh-

teen continuing education hours in pain management during
the past two years; and

() (c) At least thirty percent of the ((ARNPS))
advanced registered nurse practitioner's current practice is

the direct provision of pain management care or is in a multi-
disciplinary pain chmc

Permanent
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pain-managementeare:))

NEW SECTION

WAC 246-840-4935 Assessment of treatment plan.
The advanced registered nurse practitioner shall assess and
document the appropriateness of continued use of the current
treatment plan if the patient's response to, or compliance
with, the current treatment plan is unsatisfactory. The
advanced registered nurse practitioner shall consider taper-
ing, changing, discontinuing treatment, or referral for a sub-
stance use disorder evaluation when:

(1) The patient requests;

(2) The patient experiences a deterioration in function or
pain;

(3) The patient is noncompliant with the written agree-
ment,

(4) Other treatment modalities are indicated,

(5) There is evidence of misuse, abuse, substance use
disorder, or diversion;

(6) The patient experiences a severe adverse event or
overdose;

(7) There is unauthorized escalation of doses; or

(8) There is continued dose escalation with no improve-
ment in pain, function, or quality of life.

NEW SECTION

WAC 246-840-4940 Patients with chronic pain,
including those on high doses, establishing a relationship
with a new practitioner. (1) When a patient receiving
chronic opioid pain medication(s) changes to a new advanced
registered nurse practitioner, the advanced registered nurse
practitioner shall query the prescription monitoring program
(PMP). It is normally appropriate for the new advanced reg-
istered nurse practitioner to initially maintain the patient's
current opioid doses. Over time, the advanced registered
nurse practitioner may evaluate if any tapering or other
adjustments in the treatment plan can or should be done.

(2) An advanced registered nurse practitioner's treatment
of a new high dose chronic pain patient is exempt from the
mandatory consultation requirements of WAC 246-840-485
and the tapering requirements of WAC 246-840-4935 if:

(a) The patient was previously being treated with a dos-
age of opioids in excess of one hundred twenty milligram
MED for chronic pain under an established written agree-
ment for treatment of the same chronic condition or condi-
tions;

(b) The patient's dose is stable and nonescalating;

(¢) The patient has a demonstrated history in their record
of compliance with treatment plans and written agreements
as documented by medical records and PMP queries; and
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(d) The patient has documented functional stability, pain
control, or improvements in function or pain control, at the
dose in excess to one hundred twenty milligram MED.

(3) With respect to the treatment of a new patient under
subsection (1) or (2) of this section, this exemption applies
for the first three months of newly established care, after
which the requirements of WAC 246-840-485 and 246-840-
4935 shall apply.

NEW SECTION

WAC 246-840-4950 Special populations—Patients
twenty-five years of age or under, pregnant patients, and
aging populations. (1) Patients twenty-five years of age or
under. In the treatment of pain for patients twenty-five years
of age or under, the advanced registered nurse practitioner
shall treat pain in a manner equal to that of an adult but must
account for the weight of the patient and adjust the dosage
prescribed accordingly.

(2) Pregnant patients. Use of medication assisted treat-
ment (MAT) opioids, such as methadone or buprenorphine,
by a pregnant patient shall not be discontinued without over-
sight by the MAT prescribing practitioner. The advanced reg-
istered nurse practitioner shall weigh carefully the risks and
benefits of opioid detoxification during pregnancy.

(3) Aging populations. As people age, their tolerance and
metabolizing of opioids may change. The advanced regis-
tered nurse practitioner shall consider the distinctive needs of
patients who are sixty-five years of age or older and who
have been on chronic opioid therapy or who are initiating opi-
oid treatment.

NEW SECTION

WAC 246-840-4955 Episodic care of chronic opioid
patients. (1) When providing episodic care for a patient who
the advanced registered nurse practitioner knows is being
treated with opioids for chronic pain, such as for emergency
or urgent care, the advanced registered nurse practitioner
shall review the prescription monitoring program (PMP) to
identify any Schedule II-V or drugs of concern received by
the patient and document in the patient record their review
and any concerns.

(2) An advanced registered nurse practitioner providing
episodic care to a patient who the advanced registered nurse
practitioner knows is being treated with opioids for chronic
pain should provide additional opioids to be equal to the
severity of the acute pain. If opioids are provided, the
advanced registered nurse practitioner shall limit the use of
opioids to the minimum amount necessary to control the
acute nonoperative pain, acute perioperative pain, or similar
acute exacerbation of pain until the patient can receive care
from the practitioner who is managing the patient's chronic
pain treatment.

(3) The episodic care advanced registered nurse practi-
tioner shall report known violations of the patient's written
agreement to the patient's treatment practitioner who pro-
vided the agreement for treatment.

(4) The episodic care advanced registered nurse practi-
tioner shall coordinate care with the patient's chronic pain
treatment practitioner if that person is known to the episodic

WSR 18-20-086

care advanced registered nurse practitioner, when practica-
ble.

NEW SECTION

WAC 246-840-4960 Coprescribing with certain med-
ications. (1) The advanced registered nurse practitioner shall
not knowingly prescribe opioids in combination with the fol-
lowing Schedule II-IV medications without documentation in
the patient record of clinical judgment and discussion of risks
with the patient:

(a) Benzodiazepines;

(b) Barbiturates;

(c) Sedatives;

(d) Carisoprodol; or

(e) Nonbenzodiazepine hypnotics also known as Z
drugs.

(2) If a patient receiving an opioid prescription is known
to be concurrently prescribed one or more of the medications
listed in subsection (1) of this section, the advanced regis-
tered nurse practitioner prescribing opioids shall consult with
the other prescriber(s) to establish a patient care plan for the
use of the medications concurrently or consider whether one
of the medications should be tapered.

NEW SECTION

WAC 246-840-4970 Coprescribing of opioids for
patients receiving medication assisted treatment (MAT).
(1) Where practicable, the advanced registered nurse practi-
tioner providing acute nonoperative pain or acute periopera-
tive pain treatment to a patient known to be receiving medi-
cation assisted treatment (MAT) shall prescribe opioids for
pain relief either in consultation with the MAT prescribing
practitioner or a pain specialist.

(2) The advanced registered nurse practitioner shall not
discontinue MAT medications when treating acute nonopera-
tive pain or acute perioperative pain without documentation
of the reason for doing so, nor shall use of these medications
be used to deny necessary operative intervention.

NEW SECTION

WAC 246-840-4980 Coprescribing of naloxone. (1)
The advanced registered nurse practitioner shall confirm or
provide a current prescription for naloxone when fifty milli-
grams MED or above, or when prescribed to a high-risk
patient.

(2) The advanced registered nurse practitioner should
counsel and provide an option for a current prescription for
naloxone to patients being prescribed opioids as clinically
indicated.

NEW SECTION

WAC 246-840-4990 Prescription monitoring pro-
gram—Required registration, queries, and documenta-
tion. (1) The advanced registered nurse practitioner shall reg-
ister to access the prescription monitoring program (PMP) or
demonstrate proof of having registered to access the PMP if
they prescribe opioids in Washington state.

Permanent
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(2) The advanced registered nurse practitioner is permit-
ted to delegate performance of a required PMP query to an
authorized designee, as defined in WAC 246-470-050.

(3) At a minimum, the advanced registered nurse practi-
tioner shall ensure a PMP query is performed prior to the pre-
scription of an opioid at the following times:

(a) First opioid prescription for acute pain unless clinical
exception is documented; such exceptions should be rare,
occurring in less than ten percent of the first prescriptions;

(b) First refill for acute pain if not checked with initial
prescription due to documented clinical exception;

(c) Time of transition from acute to subacute pain;

(d) Time of transition from subacute to chronic pain; and

(e) Time of preoperative assessment for any elective sur-
gery or prior to discharge for nonelective surgery.

(4) For chronic pain management, the advanced regis-
tered nurse practitioner shall ensure a PMP query is per-
formed at a minimum frequency determined by the patient's
risk assessment, as follows:

(a) For a high-risk patient, a PMP query shall be com-
pleted at least quarterly.

(b) For a moderate-risk patient, a PMP query shall be
completed at least semiannually.

(c) For a low-risk patient, a PMP query shall be com-
pleted at least annually.

(5) The advanced registered nurse practitioner shall
ensure a PMP query is performed for any chronic pain patient
immediately upon identification of aberrant behavior.

(6) The advanced registered nurse practitioner shall
ensure a PMP query is performed when providing episodic
care to a patient who the advanced registered nurse practi-
tioner knows to be receiving opioids for chronic pain, in
accordance with WAC 246-840-4955.

(7) For the purposes of this section, the requirement to
consult the PMP does not apply when the PMP or the elec-
tronic medical record (EMR) cannot be accessed by the
advanced registered nurse practitioner due to a temporary
technological or electrical failure. The query shall be com-
pleted as soon as technically feasible.

(8) Pertinent concerns discovered in the PMP shall be
documented in the patient record.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-840-473 Informed consent.

WAC 246-840-480 Long-acting opioids, including metha-
done.

WAC 246-840-483 Episodic care.
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Washington State Register, Issue 18-20

WSR 18-20-087
PERMANENT RULES
DEPARTMENT OF HEALTH
(Board of Osteopathic Medicine and Surgery)
[Filed October 1, 2018, 10:35 a.m., effective November 1, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 246-853 WAC, Osteopathic physi-
cians and surgeons and chapter 246-854 WAC, Osteopathic
physician assistants, the board of osteopathic medicine and
surgery (board) has adopted new sections, amendments, and
repeal of sections to existing rules that establish requirements
and standards for prescribing opioid drugs by osteopathic
physicians and osteopathic physicians assistants. The
adopted rules provide a necessary framework and structure
for safe, consistent opioid prescribing practice that comply
with the directives of ESHB 1427.

Citation of Rules Affected by this Order: New WAC
246-853-675, 246-853-680, 246-853-685, 246-853-690, 246-
853-695, 246-853-700, 246-853-705, 246-853-710, 246-853-
715, 246-853-720, 246-853-725, 246-853-730, 246-853-735,
246-853-740, 246-853-745, 246-853-750, 246-853-755, 246-
853-760, 246-853-765, 246-853-770, 246-853-775, 246-853-
780, 246-853-785, 246-853-790, 246-854-255, 246-854-260,
246-854-265, 246-854-270, 246-854-275, 246-854-280, 246-
854-285, 246-854-290, 246-854-295, 246-854-300, 246-854-
305, 246-854-310, 246-854-315, 246-854-320, 246-854-325,
246-854-330, 246-854-335, 246-854-340, 246-854-345, 246-
854-350, 246-854-355, 246-854-360, 246-854-365 and 246-
854-370; repealing WAC 246-853-663, 246-853-664, 246-
853-665, 246-853-666, 246-853-667, 246-853-668, 246-853-
669, 246-853-670, 246-853-671, 246-853-672, 246-853-673,
246-854-243, 246-854-244, 246-854-245, 246-854-246, 246-
854-247,246-854-248, 246-854-249, 246-854-250, 246-854-
251, 246-854-252 and 246-854-253; and amending WAC
246-853-660, 246-853-661, 246-853-662, 246-854-240, 246-
854-241, and 246-854-242.

Statutory Authority for Adoption: RCW 18.57.800 and
18.57A.800.

Other Authority: ESHB 1427 (chapter 297, Laws of
2017), codified as part of RCW 18.57.800 and 18.57A.800.

Adopted under notice filed as WSR 18-14-088 on July 2,
2018.

Changes Other than Editing from Proposed to Adopted
Version: (1) WAC 246-853-662 and 246-854-242, the board
is adding definitions of "low-risk," "high-risk," and "cancer-
related pain" to the rule. These terms are used in the rule, so
definitions were added for clarification.

(2) WAC 246-853-750 and 246-854-330, the board will
refer to WAC sections of the other professions' rules describ-
ing pain management specialist qualifications rather than list
out the requirements for other practitioners in the osteopathic
rules. This change ensures that if changes are made to other
professions' pain management specialist requirements, the
osteopathic rules will remain accurate.

(3) WAC 246-853-695, 246-853-700, 246-853-710,
246-854-275, 246-854-280, and 246-854-290, the board
changed "normal course of recovery"” to "expected course of
recovery" in sections related to treatment plans for acute and
subacute pain. The board determined that the word "normal"
is subjective and not defined. The board is replacing it with
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the word "expected" because that word better indicates that it
is up to the practitioner to determine whether the course of
recovery is proceeding according to expectations.

(4) WAC 246-853-735 and 246-854-315, the board
removed the sentence that reads "Any written record of a con-
sultation by the pain management specialist must be main-
tained as a patient record by the specialist" in the Consulta-
tion - Recommendations and requirements sections. This
change was made because not all pain management special-
ists are osteopathic practitioners and this may establish a
requirement for nonosteopathic practitioners in the osteo-
pathic rules.

A final cost-benefit analysis is available by contacting
Brett Cain, P.O. Box 47852, Olympia, WA 98504-7852,
phone 360-236-4766, fax 360-236-2901, TTY 360-833-6388
or 711, email brett.cain@doh.wa.gov, web site doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 48, Amended 6,
Repealed 22.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 48, Amended 6, Repealed 22.

Date Adopted: August 22, 2018.

C. Hunter, DO
Chair

OPIOID PRESCRIBING—GENERAL PROVISIONS

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-853-660 ((Pain—management—))Intent
and scope. ((Fheserules)) WAC 246-853-660 through 246-
853-790 govern the ((use-of-optotds—in-thetreatment-of
paﬁeﬂ%s—fer—ehfemeﬂeﬂeaﬂc—ef)) prescribing of opioids in the

treatment of pain.

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-853-661 Exclusions. ((Therules-adopted
ander)) WAC 246-853-660 through ((246-853-673)) 246-

853-790 do not apply to:
(1) The treatment of patients with cancer-related pain;
(2) The provision of palliative, hospice, or other end-of-
life care; ((ex
N c . " -
surgieal procedure:))
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(3) The treatment of inpatient hospital patients. As used
in this section, "inpatient" means a person who has been
admitted to a hospital for more than twenty-four hours; or

(4) The provision of procedural premedications.

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-853-662 Definitions. The definitions in this
section apply in WAC ((246-853-600)) 246-853-660 through
((246-853-673)) 246-853-790 unless the context clearly
requires otherwise.

(1) "Aberrant behavior" means behavior that indicates
misuse, diversion, or substance use disorder. This includes,
but is not limited to, multiple early refills or obtaining pre-
scriptions of the same or similar drugs from more than one
osteopathic physician or other health care practitioner.

(2) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus and typically is associated with invasive procedures,

trauma, and disease. ((}Hs—geﬁef&l-l-y—ﬁme-lrﬂﬂtted—efteﬁ—}ess
months:

3))) Acute pain is considered to be six weeks or less in
duration.

(3) "Biological specimen test" or "biological specimen
testing" means tests of urine, hair, or other biological samples
for various drugs and metabolites.

(4) "Cancer-related pain" means pain resulting from can-
cer in a patient who is less than two years postcompletion of
curative anticancer treatment with current evidence of dis-
case.

(5) "Chronic ((neneaneer)) pain" means a state in which
((neneaneer)) pain persists beyond the usual course of an
acute disease or healing of an injury, or that may or may not
be associated with an acute or chronic pathologic process that
causes continuous or intermittent pain over months or

years((=

£6})). Chronic pain may include pain resulting from can-

cer or treatment of cancer in a patient who is two years post-
completion of curative anticancer treatment with no current
evidence of disease.

(6) "High-dose" means ninety milligrams MED, or more,

per day.
(7) "High-risk" is a category of patient at increased risk

of morbidity or mortality, such as from comorbidities, poly-
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pharmacy. history of substance use disorder or abuse, aber-
rant behavior, high-dose opioid prescription, or the use of any
central nervous system depressant.

(8) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-
tancy of six months or less. ((Hespice-invelves-an-interdisei-

B

)
(9) "Hospital" means any institution, place, building, or

agency licensed by the department under chapter 70.41 or

71.12 RCW, or designated under chapter 72.23 RCW to pro-
vide accommodations, facilities, and services over a continu-
ous period of twenty-four hours or more, for observation,
diagnosis, or care of two or more individuals not related to
the operator who are suffering from illness, injury, deformity,
or abnormality, or from any other condition for which obstet-
rical, medical, or surgical services would be appropriate for
care or diagnosis.

(10) "Low-risk" means a category of patient at low risk
of opioid-induced morbidity or mortality, based on factors
and combinations of factors such as medical and behavioral
comorbidities, polypharmacy, and dose of opioids of less
than a fifty milligram morphine equivalent dose.

(11) "Medication assisted treatment" or "MAT" means
the use of pharmacologic therapy, often in combination with
counseling and behavioral therapies, for the treatment of sub-
stance use disorders.

(12) "Moderate-risk" means a category of patient at a
moderate risk of opioid-induced morbidity or mortality,
based on factors and combinations of factors such as medical
and behavioral comorbidities, polypharmacy, past history of
substance use disorder or abuse, aberrant behavior, and dose
of opioids between fifty and ninety milligram morphine
equivalent doses.

(13) "Morphine equivalent dose" or "MED" means a
conversion of various opioids to a morphine equivalent dose
by the use of accepted conversion tables.

((8))) (14) "Multidisciplinary pain clinic" means a
((elinte-or-offiee)) facility that provides comprehensive pain
management and ((may)) includes care provided by multiple
available disciplines, practitioners, or treatment modalities((3

apy;-er-othercomplementary-therapies:

).

(15) "Nonoperative pain" means acute pain which does
not occur as a result of surgery.

16) "Opioid analgesic" or "opioid" means a drug that is
either an opiate derived from the opium poppy or opiate-like
that is a semi-synthetic or synthetic drug. Examples include
morphine, codeine, hydrocodone, oxycodone, fentanyl,
meperidine, and methadone.

(17) "Palliative" means care that improves the quality of
life of patients and their families facing serious, advanced, or
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life-threatening illness. With palliative care particular atten-
tion is given to the prevention, assessment, and treatment of
pain and other symptoms, and to the provision of psycholog-
ical, spiritual, and emotional support.

(18) "Pain" means an unpleasant sensory or emotional
experience associated with actual or potential tissue damage,

or described in terms of such damage.
(19) "Perioperative pain" means acute pain that occurs as

the result of surgery.

(20) "Prescription monitoring program" or "PMP"
means the Washington state prescription monitoring program
authorized under chapter 70.225 RCW.

(21) "Practitioner" means an advanced registered nurse
practitioner licensed under chapter 18.79 RCW, a dentist
licensed under chapter 18.32 RCW, a physician licensed
under chapter 18.71 or 18.57 RCW, a physician assistant
licensed under chapter 18.71A or 18.57A RCW, or a podiat-
ric physician licensed under chapter 18.22 RCW.

(22) "Subacute pain" is considered to be a continuation
of pain, of six to twelve weeks in duration.

(23) "Substance use disorder" means a primary, chronic,
neurobiological disease with genetic, psychosocial, and envi-
ronmental factors influencing its development and manifesta-
tions. Substance use disorder is not the same as physical
dependence or tolerance characterized by behaviors that
include, but are not limited to, impaired control over drug

use, craving, compulsive use, or continued use despite harm.

NEW SECTION

WAC 246-853-675 Patient notification, secure stor-
age, and disposal. (1) The osteopathic physician shall pro-
vide information to the patient educating them of risks asso-
ciated with the use of opioids as appropriate to the medical
condition, type of patient, and phase of treatment. The osteo-
pathic physician shall document such notification in the
patient record.

(2) Patient notification must occur, at a minimum, at the
following points of treatment:

(a) The first issuance of a prescription for an opioid; and

(b) The transition between phases of treatment, as fol-
lows:

(1) Acute nonoperative pain or acute perioperative pain
to subacute pain; and

(i1) Subacute pain to chronic pain.

(3) Patient notification must include information regard-
ing:

(a) The safe and secure storage of opioid prescriptions;
and

(b) The proper disposal of unused opioid medications
including, but not limited to, the availability of recognized
drug take-back programs.

NEW SECTION

WAC 246-853-680 Use of alternative modalities for
pain treatment. The osteopathic physician shall consider
multimodal pharmacologic and nonpharmacologic therapy
for pain rather than defaulting to the use of opioid therapy
alone whenever reasonable, evidence-based, clinically appro-
priate alternatives exist. An osteopathic physician may com-
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bine opioids with other medications and treatments includ-
ing, but not limited to, acetaminophen, acupuncture, chiro-
practic, cognitive behavior therapy, nonsteroidal anti-
inflammatory drugs (NSAIDs), osteopathic manipulative
treatment, physical therapy, massage, or sleep hygiene.

NEW SECTION

WAC 246-853-685 Continuing education require-
ments for opioid prescribing. (1) In order to prescribe an
opioid in Washington state, an osteopathic physician licensed
to prescribe opioids shall complete a one-time continuing
education requirement regarding best practices in the pre-
scribing of opioids and the current opioid prescribing rules in
this chapter. The continuing education must be at least one
hour in length.

(2) The osteopathic physician shall complete the one-
time continuing education requirement described in subsec-
tion (1) of this section by the end of the osteopathic physi-
cian's first full continuing education reporting period after
January 1, 2019, or during the first full continuing education
reporting period after initial licensure, whichever is later.

(3) The continuing education required under this section
counts toward meeting any applicable continuing education
requirements.

OPIOID PRESCRIBING—ACUTE NONOPERATIVE
PAIN AND ACUTE PERIOPERATIVE PAIN

NEW SECTION

WAC 246-853-690 Patient evaluation and patient
record. Prior to prescribing opioids for acute nonoperative
pain or acute perioperative pain, the osteopathic physician
shall:

(1) Conduct and document an appropriate history and
physical examination, including screening for risk factors for
overdose and severe postoperative pain;

(2) Evaluate the nature and intensity of the pain or antic-
ipated pain following surgery; and

(3) Inquire about any other medications the patient is
prescribed or is taking, including date, type, dosage and
quantity prescribed.

NEW SECTION

WAC 246-853-695 Treatment plan—Acute nonoper-
ative pain. The osteopathic physician shall comply with the
requirements in this section when prescribing opioid analge-
sics for acute nonoperative pain and shall document comple-
tion of these requirements in the patient record:

(1) The osteopathic physician shall consider prescribing
nonopioid analgesics as the first line of pain control in
patients in accordance with the provisions of WAC 246-853-
680, unless not clinically appropriate.

(2) The osteopathic physician, or their designee, shall
conduct queries of the PMP in accordance with the provi-
sions of WAC 246-853-790 to identify any Schedule II-V
medications or drugs of concern received by the patient and
document their review and any concerns.
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(3) If the osteopathic physician prescribes opioids for
effective pain control, such prescription must not be in a
greater quantity than needed for the expected duration of pain
severe enough to require opioids.

(a) A three-day supply or less will often be sufficient.

(b) More than a seven-day supply will rarely be needed.

(c) The osteopathic physician shall not prescribe beyond
a seven-day supply without clinical documentation in the
patient record to justify the need for such a quantity.

(4) The osteopathic physician shall reevaluate the patient
who does not follow the expected course of recovery. If sig-
nificant and documented improvement in function or pain
control has not occurred, the osteopathic physician shall
reconsider the continued use of opioids or whether tapering
or discontinuing opioids is clinically indicated.

(5) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function;

(d) Additional planned diagnostic evaluations to investi-
gate causes of continued acute nonoperative pain or other
treatments.

(6) Long-acting or extended release opioids are not indi-
cated for acute nonoperative pain. Should an osteopathic phy-
sician need to prescribe a long-acting opioid for acute pain,
the osteopathic physician must document the reason in the
patient record.

(7) An osteopathic physician shall not discontinue medi-
cation assisted treatment medications when treating acute
pain, except as consistent with the provisions of WAC 246-
853-780.

(8) If the osteopathic physician elects to treat a patient
with opioids beyond the six-week time period of acute non-
operative pain, the osteopathic physician shall document in
the patient record that the patient is transitioning from acute
pain to subacute pain. Rules governing the treatment of sub-
acute pain in WAC 246-853-705 and 246-853-710 shall

apply.

NEW SECTION

WAC 246-853-700 Treatment plan—Acute periop-
erative pain. The osteopathic physician shall comply with
the requirements in this section when prescribing opioid anal-
gesics for perioperative pain and shall document completion
of these requirements in the patient record:

(1) The osteopathic physician shall consider prescribing
nonopioid analgesics as the first line of pain control in
patients in accordance with the provisions of WAC 246-853-
680, unless not clinically appropriate.

(2) The osteopathic physician, or their designee, shall
conduct queries of the PMP in accordance with the provi-
sions of WAC 246-853-790 to identify any Schedule II-V
medications or drugs of concern received by the patient and
document in the patient record their review and any concerns.

(3) If the osteopathic physician prescribes opioids for
effective pain control, such prescription shall be in no greater
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quantity than needed for the expected duration of pain severe
enough to require opioids.

(a) A three-day supply or less will often be sufficient.

(b) More than a fourteen-day supply will rarely be
needed for perioperative pain.

(¢) The osteopathic physician shall not prescribe beyond
a fourteen-day supply from the time of discharge without
clinical documentation in the patient record to justify the
need for such a quantity. For more specific best practices, the
osteopathic physician may refer to clinical practice guide-
lines.

(4) The osteopathic physician shall reevaluate a patient
who does not follow the expected course of recovery. If sig-
nificant and documented improvement in function or pain
control has not occurred, the osteopathic physician shall
reconsider the continued use of opioids or whether tapering
or discontinuing opioids is clinically indicated.

(5) Follow-up visits for pain control should include
objectives or metrics to be used to determine treatment suc-
cess if opioids are to be continued. This includes, at a mini-
mum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

(6) If the osteopathic physician elects to prescribe a com-
bination of opioids with a medication listed in WAC 246-
853-775 or to a patient known to be receiving a medication
listed in WAC 246-853-775 from another practitioner, the
osteopathic physician must prescribe in accordance with
WAC 246-853-775.

(7) If the osteopathic physician elects to treat a patient
with opioids beyond the six-week time period of acute
perioperative pain, the osteopathic physician shall document
in the patient record that the patient is transitioning from
acute to subacute pain. Rules governing the treatment of sub-
acute pain in WAC 246-853-705 and 246-853-710 shall
apply unless there is documented improvement in function or
pain control and there is a documented plan and timing for
discontinuation of all opioid medications.

OPIOID PRESCRIBING—SUBACUTE PAIN

NEW SECTION

WAC 246-853-705 Patient evaluation and patient
record. The osteopathic physician shall comply with the
requirements in this section when prescribing opioid analge-
sics for subacute pain and shall document completion of
these requirements in the patient record.

(1) Prior to prescribing opioids for subacute pain, the
osteopathic physician shall:

(a) Conduct an appropriate history and physical exam-
ination or review, and update the patient's existing history
and examination taken during the acute nonoperative or acute
perioperative phase;

(b) Evaluate the nature and intensity of the pain;
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(c) Inquire about other medications the patient is pre-
scribed or taking, including date, type, dosage, and quantity
prescribed;

(d) Conduct, or cause their designee to conduct, a query
of the PMP in accordance with the provisions of WAC 246-
853-790 to identify any Schedule II-V medications or drugs
of concern received by the patient and document the review
for any concerns;

(e) Screen and document the patient's potential for high-
risk behavior and adverse events related to opioid therapy. If
the osteopathic physician determines the patient is high-risk,
consider lower dose therapy, shorter intervals between pre-
scriptions, more frequent visits, increased biological speci-
men testing, and prescribing rescue naloxone;

(f) Obtain a biological specimen test if the patient's func-
tion is deteriorating or if pain is escalating; and

(g) Screen or refer the patient for further consultation for
psychosocial factors which may be impairing recovery
including, but not limited to, depression or anxiety.

(2) The osteopathic physician treating a patient for sub-
acute pain with opioids shall ensure that, at a minimum, the
following are documented in the patient record:

(a) The presence of one or more recognized diagnoses or
indications for the use of opioid pain medication;

(b) The observed significant and documented improve-
ment in function or pain control forming the basis to continue
prescribing opioid analgesics beyond the acute pain episode;

(c) The result of any queries of the PMP and any con-
cerns the osteopathic physician may have;

(d) All medications the patient is known to be prescribed
or taking;

(e) An appropriate pain treatment plan, including the
consideration of, or attempts to use, nonpharmacological
modalities and nonopioid therapy;

() Results of any aberrant biological specimen testing
and the risk-benefit analysis if opioids are to be continued;

(g) Results of screening or referral for further consulta-
tion for psychosocial factors which may be impairing recov-
ery including, but not limited to, depression or anxiety;

(h) Results of screening for the patient's level of risk for
aberrant behavior and adverse events related to opioid ther-
apy;

(i) The risk-benefit analysis of any combination of pre-
scribed opioid and benzodiazepines or sedative-hypnotics, if
applicable; and

(j) All other required components of the patient record,
as established in statute or rule.

(3) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level,

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

NEW SECTION

WAC 246-853-710 Treatment plan—Subacute pain.
(1) The osteopathic physician shall recognize the progression
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of a patient from the acute nonoperative or acute periopera-
tive phase to the subacute phase and take into consideration
the risks and benefits of continued opioid prescribing for the
patient.

(2) If tapering has not begun prior to the six- to twelve-
week subacute phase, the osteopathic physician shall reeval-
uate the patient who does not follow the expected course of
recovery. If significant and documented improvement in
function or pain control has not occurred, the osteopathic
physician shall reconsider the continued use of opioids or
whether tapering or discontinuing opioids is clinically indi-
cated. The osteopathic physician shall make reasonable
attempts to discontinue the use of opioids prescribed for the
acute pain event by no later than the twelve-week conclusion
of the subacute phase.

(3) If the osteopathic physician prescribes opioids for
effective pain control, such prescription must not be in a
greater quantity than needed for the expected duration of pain
severe enough to require opioids. The osteopathic physician
shall not prescribe beyond a fourteen-day supply of opioids
without clinical documentation to justify the need for such a
quantity during the subacute phase.

(4) If the osteopathic physician elects to prescribe a com-
bination of opioids with a medication listed in WAC 246-
853-775 or prescribes opioids to a patient known to be receiv-
ing a medication listed in WAC 246-853-775 from another
practitioner, the osteopathic physician shall prescribe in
accordance with WAC 246-853-775.

(5) If the osteopathic physician elects to treat a patient
with opioids beyond the six- to twelve-week subacute phase,
the osteopathic physician shall document in the patient record
that the patient is transitioning from subacute pain to chronic
pain. Rules governing the treatment of chronic pain in WAC
246-853-715 through 246-853-760 shall apply.

OPIOID PRESCRIBING—CHRONIC PAIN MAN-
AGEMENT

NEW SECTION

WAC 246-853-715 Patient evaluation and patient
record. (1) For the purposes of this section, "risk assessment
tool" means professionally developed, clinically accepted
questionnaires appropriate for identifying a patient's level of
risk for substance abuse or misuse.

(2) The osteopathic physician shall evaluate and docu-
ment the patient's health history and physical examination in
the patient record prior to treating for chronic pain.

(a) History. The patient's health history must include:

(1) The nature and intensity of the pain;

(i1) The effect of pain on physical and psychosocial func-
tion;

(iii) Current and past treatments for pain, including med-
ications and their efficacy;

(iv) Review of any significant comorbidities;

(v) Any current or historical substance use disorder;

(vi) Current medications and, as related to treatment of
pain, the efficacy of medications tried; and

(vii) Medication allergies.
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(b) Evaluation. The patient evaluation prior to opioid
prescribing must include:

(i) Appropriate physical examination;

(i1) Consideration of the risks and benefits of chronic
pain treatment for the patient;

(iii) Medications the patient is taking including indica-
tion(s), date, type, dosage, quantity prescribed, and, as related
to treatment of the pain, efficacy of medications tried;

(iv) Review of the PMP to identify any Schedule II-V
medications or drugs of concern received by the patient in
accordance with the provisions of WAC 246-853-790;

(v) Any available diagnostic, therapeutic, and laboratory
results;

(vi) Use of a risk assessment tool and assignment of the
patient to a high-, moderate-, or low-risk category. The osteo-
pathic physician should use caution and shall monitor a
patient more frequently when prescribing opioid analgesics
to a patient identified as high-risk.

(vii) Any available consultations, particularly as related
to the patient's pain;

(viii) Pain related diagnosis, including documentation of
the presence of one or more recognized indications for the
use of pain medication;

(ix) Treatment plan and objectives including:

(A) Documentation of any medication prescribed,;

(B) Biologic specimen testing ordered; and

(C) Any labs or imaging ordered;

(x) Written agreements, also known as a "pain contract,"
for treatment between the patient and the osteopathic physi-
cian; and

(xi) Patient counseling concerning risks, benefits, and
alternatives to chronic opioid therapy.

NEW SECTION

WAC 246-853-720 Treatment plan. (1) When the
patient enters the chronic pain phase, the osteopathic physi-
cian shall reevaluate the patient by treating the situation as a
new disease.

(2) The chronic pain treatment plan must state the objec-
tives that will be used to determine treatment success and
must include:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

(3) After treatment begins, the osteopathic physician
shall adjust drug therapy to the individual health needs of the
patient.

(4) The osteopathic physician shall complete patient
notification in accordance with the provisions of WAC 246-
853-675.

NEW SECTION

WAC 246-853-725 Written agreement for treatment.
The osteopathic physician shall use a written agreement for
treatment with the patient who requires long-term opioid
therapy for chronic pain that outlines the patient's responsi-
bilities. This written agreement for treatment must include:
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(1) The patient's agreement to provide biological sam-
ples for biological specimen testing when requested by the
osteopathic physician;

(2) The patient's agreement to take medications at the
dose and frequency prescribed with a specific protocol for
lost prescriptions and early refills or renewals;

(3) Reasons for which opioid therapy may be discontin-
ued including, but not limited to, the patient's violation of an
agreement;

(4) The requirement that all chronic opioid prescriptions
are provided by a single prescriber, single clinic, or a multi-
disciplinary pain clinic;

(5) The requirement that all chronic opioid prescriptions
are to be dispensed by a single pharmacy or pharmacy system
whenever possible;

(6) The patient's agreement to not abuse substances that
can put the patient at risk for adverse outcomes;

(7) A written authorization for:

(a) The osteopathic physician to release the agreement
for treatment to:

(i) Local emergency departments;

(i1) Urgent care facilities;

(iii) Other practitioners caring for the patient who might
prescribe pain medications; and

(iv) Pharmacies.

(b) The osteopathic physician to release the agreement to
other practitioners so other practitioners can report violations
of the agreement to the osteopathic physician treating the
patient's chronic pain and to the PMP.

(8) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

(9) Acknowledgment that if the patient violates the terms
of the agreement, the violation and the osteopathic physi-
cian's response to the violation will be documented, as well as
the rationale for changes in the treatment plan.

For the purposes of this section, "refill" means a second
or subsequent filling of a previously issued prescription that
is authorized to be dispensed when the patient has exhausted
their current supply. For the purposes of WAC 246-853-660
through 246-853-790, refills are subject to the same limita-
tions and requirements as initial prescriptions.

NEW SECTION

WAC 246-853-730 Periodic review. (1) The osteo-
pathic physician shall periodically review the course of treat-
ment for chronic pain. The osteopathic physician shall base
the frequency of visits, biological testing, and PMP queries,
in accordance with the provisions of WAC 246-853-790 on
the patient's risk category:

(a) For a high-risk patient, at least quarterly;

(b) For a moderate-risk patient, at least semiannually;

(c) For a low-risk patient, at least annually;

(d) Immediately upon indication of concerning or aber-
rant behavior; and

(e) More frequently at the osteopathic physician's discre-
tion.

(2) During the periodic review, the osteopathic physician
shall determine:
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(a) The patient's compliance with any medication treat-
ment plan;

(b) If pain, function, or quality of life have improved,
diminished, or are maintained using objective evidence; and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the osteo-
pathic physician's evaluation of progress towards treatment
objectives.

(3) Periodic patient evaluations must also include:

(a) History and physical exam related to the pain;

(b) Use of validated tools to document either mainte-
nance of function and pain control or improvement in func-
tion and pain level; and

(c) Review of the PMP to identify any Schedule II-V
medications or drugs of concern received by the patient at a
frequency determined by the patient's risk category, and oth-
erwise in accordance with the provisions of WAC 246-853-
790 and subsection (1) of this section.

(4) The osteopathic physician shall assess the appropri-
ateness of continued use of the current treatment plan if the
patient's progress or compliance with the current treatment
plan is unsatisfactory. The osteopathic physician shall con-
sider tapering, changing, or discontinuing treatment in accor-
dance with the provisions of WAC 246-853-755.

NEW SECTION

WAC 246-853-735 Consultation—Recommenda-
tions and requirements. (1) The osteopathic physician shall
consider referring the patient for additional evaluation and
treatment as needed to achieve treatment objectives. Special
attention should be given to those chronic pain patients who
are under eighteen years of age or who are potential high-risk
patients. The management of pain in patients with a history of
substance abuse or with comorbid psychiatric disorders may
require extra care, monitoring, documentation, and consulta-
tion with, or referral to, an expert in the management of such
patients.

(2) The mandatory consultation threshold is one hundred
twenty milligrams MED. Unless the consultation is exempted
under WAC 246-853-740 or 246-853-745, an osteopathic
physician who prescribes a dosage amount that meets or
exceeds the mandatory consultation threshold must comply
with the pain management specialist consultation require-
ments described in WAC 246-853-750. The mandatory con-
sultation must consist of at least one of the following:

(a) An office visit with the patient and the pain manage-
ment specialist;

(b) A consultation between the pain management spe-
cialist and the osteopathic physician;

(c) An audio-visual evaluation conducted by the pain
management specialist remotely, where the patient is present
with either the osteopathic physician or with a licensed health
care practitioner designated by the osteopathic physician or
the pain management specialist; or

(d) Other chronic pain evaluation services as approved
by the board.

(3) The osteopathic physician shall document in the
patient record each consultation with the pain management
specialist. If the pain management specialist provides a writ-
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ten record of the consultation to the osteopathic physician,
the osteopathic physician shall maintain it as part of the
patient record.

(4) The osteopathic physician shall use great caution
when prescribing opioids to children or adolescents with
chronic pain; appropriate referral to a specialist is encour-
aged.

NEW SECTION

WAC 246-853-740 Consultation—Exemptions for
exigent and special circumstances. An osteopathic physi-
cian is not required to consult with a pain management spe-
cialist as defined in WAC 246-853-750 when the osteopathic
physician has documented adherence to all standards of prac-
tice as defined in WAC 246-853-715 through 246-853-760,
and when one or more of the following conditions are met:

(1) The patient is following a tapering schedule;

(2) The patient requires treatment for acute pain, which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage with expected return to their
baseline dosage level or below;

(3) The osteopathic physician documents reasonable
attempts to obtain a consultation with a pain management
specialist and the circumstances justifying prescribing above
one hundred twenty milligrams MED per day without first
obtaining a consultation; or

(4) The osteopathic physician documents the patient's
pain and function is stable and the patient is on a nonescalat-
ing dosage of opioids.

NEW SECTION

WAC 246-853-745 Consultation—Exemptions for
the osteopathic physician. An osteopathic physician is
exempt from the consultation requirement in WAC 246-853-
735 if one or more of the following qualifications are met:

(1) The osteopathic physician is a pain management spe-
cialist under WAC 246-853-750;

(2) The osteopathic physician has successfully com-
pleted every four years a minimum of twelve continuing edu-
cation hours on chronic pain management approved by the
profession's continuing education accrediting organizations.
At least two of these hours must be in substance use disor-
ders;

(3) The osteopathic physician is a pain management
practitioner working in a multidisciplinary chronic pain treat-
ment center or a multidisciplinary academic research facility;
or

(4) The osteopathic physician has a minimum three years
of clinical experience in a chronic pain management setting,
and at least thirty percent of their current practice is the direct
provision of pain management care.

NEW SECTION

WAC 246-853-750 Pain management specialist. (1) A
pain management specialist shall meet one or more of the fol-
lowing qualifications:

(a) An osteopathic physician shall be board certified or
board eligible by an American Board of Medical Specialties-
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approved board (ABMS) or by the American Osteopathic
Association (AOA) in physical medicine and rehabilitation,
rehabilitation medicine, neurology, rheumatology, or anes-
thesiology;

(b) Have a subspecialty certificate in pain medicine by
an ABMS-approved board;

(c) Have a certification of added qualification in pain
management by the AOA,;

(d) Be credentialed in pain management by an entity
approved by the board; or

(e) Have a minimum of three years of clinical experience
in a chronic pain management care setting including:

(1) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past three years for an osteopathic physician; and

(i1) At least thirty percent of the osteopathic physician's
current practice is the direct provision of pain management
care or in a multidisciplinary pain clinic.

(2) An osteopathic physician assistant shall meet
requirements in WAC 246-854-330.

(3) An allopathic physician shall meet requirements in
WAC 246-919-945.

(4) An allopathic physician assistant shall meet require-
ments in WAC 246-918-895.

(5) A dentist shall meet requirements in WAC 246-817-
965.

(6) An advanced registered nurse practitioner (ARNP)
shall meet requirements in WAC 246-840-493.

(7) A podiatric physician shall meet requirements in
WAC 246-922-750.

NEW SECTION

WAC 246-853-755 Tapering requirements. (1) The
osteopathic physician shall assess and document the appro-
priateness of continued use of the current treatment plan if the
patient's response to or compliance with the current treatment
is unsatisfactory.

(2) The osteopathic physician shall consider tapering,
changing, discontinuing treatment, or referral for a substance
use disorder evaluation when:

(a) The patient requests;

(b) The patient experiences a deterioration in function or
pain;

(¢) The patient is noncompliant with the written agree-
ment;

(d) Other treatment modalities are indicated,

(e) There is evidence of misuse, abuse, substance use
disorder, or diversion;

(f) The patient experiences a severe adverse event or
overdose;

(g) There is unauthorized escalation or doses; or

(h) The patient is receiving an escalation in opioid dos-
age with no improvement in pain, function, or quality of life.

NEW SECTION

WAC 246-853-760 Patients with chronic pain,
including those on high doses, establishing a relationship
with a new practitioner. (1) When a patient receiving
chronic opioid pain medications changes to a new practi-
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tioner, it is normally appropriate for the new practitioner to
initially maintain the patient's current opioid doses. Over
time, the practitioner may evaluate if any tapering or other
adjustments in the treatment plan can or should be done.

(2) An osteopathic physician's treatment of a new high-
dose chronic pain patient is exempt from the mandatory con-
sultation requirements of WAC 246-853-735 and the tapering
requirements of WAC 246-853-755 if:

(a) The patient was previously being treated with a dos-
age of opioids in excess of one hundred twenty milligrams
MED for chronic pain under an established written agree-
ment for treatment of the same chronic condition or condi-
tions;

(b) The patient's dose is stable and nonescalating;

(c) The patient has a demonstrated history in their record
of compliance with treatment plans and written agreements
as documented by medical records and PMP queries; and

(d) The patient has documented functional stability, pain
control, or improvements in function or pain control, at the
dose in excess of one hundred twenty milligrams MED.

(3) With respect to the treatment of a new patient under
subsection (1) or (2) of this section, this exemption applies
for the first three months of newly established care, after
which the requirements of WAC 246-853-735 and 246-853-
755 shall apply.

OPIOID PRESCRIBING—SPECIAL POPULATIONS

NEW SECTION

WAC 246-853-765 Special populations—Patients
twenty-five years of age or under, pregnant patient, and
aging populations. (1) Patients twenty-five years of age or
under. In the treatment of pain for patients twenty-five years
of age or under, the osteopathic physician shall treat pain in a
manner equal to that of an adult but must account for the
weight of the patient and reduce the dosage prescribed
accordingly.

(2) Pregnant patients. The osteopathic physician shall
not discontinue the use of MAT opioids, such as methadone
or buprenorphine, by a pregnant patient without oversight by
the MAT prescribing practitioner. The osteopathic physician
shall weigh carefully the risks and benefits of opioid detoxi-
fication during pregnancy.

(3) Aging populations. As people age, their tolerance and
metabolizing of opioids may change. The osteopathic physi-
cian shall consider the distinctive needs of patients who are
sixty-five years of age or older and who have been on chronic
opioid therapy or who are initiating opioid treatment.

NEW SECTION

WAC 246-853-770 Episodic care of chronic opioid
patients. (1) When providing episodic care for a patient who
the osteopathic physician knows is being treated with opioids
for chronic pain, such as for emergency or urgent care, the
osteopathic physician shall review the PMP to identify any
Schedule I1-V or drugs of concern received by the patient and
document in the patient record their review and any concerns.

(2) An osteopathic physician providing episodic care to a
patient who the osteopathic physician knows is being treated
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with opioids for chronic pain should provide additional opi-
oids to be equal to the severity of the acute pain. If opioids are
provided, the osteopathic physician shall limit the use of opi-
oids to the minimum amount necessary to control the acute
nonoperative pain, acute perioperative pain, or similar acute
exacerbation of pain until the patient can receive care from
the practitioner who is managing the patient's chronic pain
treatment.

(3) The osteopathic physician providing episodic care
shall report known violations of the patient's written agree-
ment to the patient's treatment practitioner who provided the
agreement for treatment, when reasonable.

(4) The osteopathic physician providing episodic care
shall coordinate care with the patient's chronic pain treatment
practitioner if that person is known to the osteopathic physi-
cian providing episodic care, when reasonable.

(5) For the purposes of this section, "episodic care"
means medical care provided by a practitioner other than the
designated primary practitioner in the acute care setting; for
example, urgent care or emergency department.

OPIOID PRESCRIBING—COPRESCRIBING

NEW SECTION

WAC 246-853-775 Coprescribing of opioids with
certain medications. (1) The osteopathic physician must not
knowingly prescribe opioids in combination with the follow-
ing Schedule II-IV medications without documentation in the
patient record of clinical judgment:

(a) Benzodiazepines;

(b) Barbiturates;

(c) Sedatives;

(d) Carisoprodol; or

(e) Sleeping medications, also known as Z drugs.

(2) If a patient receiving an opioid prescription is known
to be concurrently prescribed one or more of the medications
listed in subsection (1) of this section, the osteopathic physi-
cian prescribing opioids shall consult with the other pre-
scriber(s) to establish a patient care plan for the use of the

medications concurrently or consider whether one of the
medications should be tapered.

NEW SECTION

WAC 246-853-780 Coprescribing of opioids for
patients receiving medication assisted treatment. (1)
Where practicable, the osteopathic physician providing acute
nonoperative pain or acute perioperative pain treatment to a
patient known to be receiving MAT shall prescribe opioids
for pain relief either in consultation with the MAT prescrib-
ing practitioner or pain specialist.

(2) The osteopathic physician shall not discontinue MAT
medications when treating acute nonoperative pain or acute
perioperative pain without documentation of the reason for
doing so, nor shall use of these medications be used to deny
necessary intervention.
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NEW SECTION

WAC 246-853-785 Coprescribing of naloxone. (1)
The osteopathic physician shall confirm or provide a current
prescription for naloxone when high dose opioids are pre-
scribed.

(2) The osteopathic physician should counsel and pro-
vide an option for a current prescription for naloxone to
patients being prescribed opioids as clinically indicated.

OPIOID PRESCRIBING—PRESCRIPTION MONI-
TORING PROGRAM

NEW SECTION

WAC 246-853-790 Prescription monitoring pro-
gram—Required registration, queries, and documenta-
tion. (1) The osteopathic physician shall register to access the
PMP or demonstrate proof of having registered to access the
PMP if they prescribe opioids in Washington state.

(2) The osteopathic physician may delegate the retrieval
of a required PMP query to an authorized designee, in accor-
dance with WAC 246-470-050.

(3) At a minimum, the osteopathic physician shall ensure
a PMP query is performed prior to the issuance of any pre-
scription of an opioid or of a benzodiazepine.

(4) For the purposes of this section, the requirement to
consult the PMP does not apply in situations when it cannot
be accessed by the osteopathic physician or their authorized
designee due to a temporary technological or electrical fail-
ure.

(5) In cases of technical or electrical failure, the osteo-
pathic physician shall document in the patient record the
date(s) and time(s) of attempts to access the PMP and shall
check the PMP for that patient as soon as is practicable after
the failure is resolved, but not later than the next prescription.

(6) Pertinent concerns discovered in the PMP shall be
documented in the patient record.

REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 246-853-663 Patient evaluation.

WAC 246-853-664 Treatment plan.

WAC 246-853-665 Informed consent.

WAC 246-853-666 Written agreement for treatment.

WAC 246-853-667 Periodic review.

WAC 246-853-668 Long-acting opioids, including metha-
done.

WAC 246-853-669 Episodic care.

WAC 246-853-670 Consultation—Recommendations and
requirements.

WAC 246-853-671 Consultation—Exemptions for exigent
and special circumstances.
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WAC 246-853-672 Consultation—Exemptions for the
osteopathic physician.

WAC 246-853-673 Pain management specialist.

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-854-240 ((Pain—management—))Intent
and scope. ((Fheserules)) WAC 246-854-240 through 246-
854-370 govern the ((use-of-eptotds—in-thetreatment-of
p&&ems—fer—ehfeﬂleﬁeﬂeaﬂc—ef)) prescribing of opioids in the

treatment of pain. Nothing in these rules in any way restricts
the current scope of practice of osteopathic physician assis-
tants as set forth in chapters 18.57 and 18.57A RCW and the
working agreements between the osteopathic physician and
the osteopathic physician assistant, which may include pain
management.

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-854-241 Exclusions. ((Therules-adopted
ander)) WAC 246-854-240 through ((246-854-253)) 246-

854-370 do not apply to:

(1) The treatment of patients with cancer-related pain;

(2) The provision of palliative, hospice, or other end-of-
life care; ((er

R : . ' ..
surgieal-procedure:))

(3) The treatment of inpatient hospital patients. As used
in this section, "inpatient" means a person who has been
admitted to a hospital for more then twenty-four hours; or

(4) The provision of procedural premedications.

AMENDATORY SECTION (Amending WSR 11-10-062,
filed 5/2/11, effective 7/1/11)

WAC 246-854-242 Definitions. The definitions in this
section apply ((ir)) to WAC 246-854-240 through ((246-854-
253)) 246-854-370 unless the context clearly requires other-
wise.

(1) "Aberrant behavior" means behavior that indicates
misuse, diversion, or substance use disorder. This includes,
but is not limited to, multiple early refills or obtaining pre-
scriptions of the same or similar drugs from more than one
osteopathic physician or other health care practitioner.

(2) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus and typically is associated with invasive procedures,

trauma, and disease. ((f-is-generally-time-limited-oftenless
than-three-monthsin-duration;and-usualylessthansix
months:

n 1 M "
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3))) Acute pain is considered to be six weeks or less in
duration.

(3) "Biological specimen test" or "biological specimen

Washington State Register, Issue 18-20

(12) "Moderate-risk" means a category of patient at a
moderate risk of opioid-induced morbidity or mortality,
based on factors and combinations of factors such as medical

testing" means tests of urine, hair, or other biological samples
for various drugs and metabolites.

(4) "Cancer-related pain" means pain resulting from can-
cer in a patient who is less than two years postcompletion of
curative anticancer treatment with current evidence of dis-
case.

(5) "Chronic ((reneaneer)) pain" means a state in which
((neneaneer)) pain persists beyond the usual course of an
acute disease or healing of an injury, or that may or may not
be associated with an acute or chronic pathologic process that
causes continuous or intermittent pain over months or years.
Chronic pain may include pain resulting from cancer or treat-
ment of cancer in a patient who is two years postcompletion
of curative anticancer treatment with no current evidence of
disease.

(.( n : H .' ".

" 1 1 "

(6) "High-dose" means ninety milligrams, MED. or more
per day.
(7) "High-risk" is a category of patient at increased risk

of morbidity or mortality, such as from comorbidities, poly-
pharmacy, history of substance use disorder or abuse, aber-
rant behavior, high-dose opioid prescription, or the use of any
central nervous system depressant.

(8) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-
tancy of six months or less((-Hespice-tnvelves-aninterdisei-

termreare-faetlities)).

((69)) (9) "Hospital" means any institution, place, build-
ing, or agency licensed by the department under chapter
70.41 or 71.12 RCW, or designated under chapter 72.23
RCW to provide accommodations, facilities, and services
over a continuous period of twenty-four hours or more, for

observation, diagnosis, or care of two or more individuals not
related to the operator who are suffering from illness, injury,

and behavioral comorbidities, polypharmacy, past history of
substance use disorder or abuse, aberrant behavior, and dose
of opioids between fifty and ninety milligram morphine
equivalent doses.

(13) "Morphine equivalent dose" or "MED" means a
conversion of various opioids to a morphine equivalent dose
by the use of accepted conversion tables.

((8))) (14) "Multidisciplinary pain clinic" means a
((ehinte-or-offiee)) facility that provides comprehensive pain
management and ((may)) includes care provided by multiple
available disciplines, practitioners, or treatment modalities((3

> > >

i o ohysieall , onald
5 ies)).
((699)) (15) "Nonoperative pain" means acute pain which
does not occur as a result of surgery.

(16) "Opioid analgesic" or "opioid" means a drug that is

either an opiate derived from the opium poppy or opiate-like
that is a semi-synthetic or synthetic drug. Examples include
morphine, codeine, hydrocodone, oxycodone, fentanyl,
meperidine, and methadone.

(17) "Palliative" means care that improves the quality of
life of patients and their families facing serious, advanced, or
life-threatening illness. With palliative care particular atten-
tion is given to the prevention, assessment, and treatment of
pain and other symptoms, and to the provision of psycholog-
ical, spiritual, and emotional support.

(18) "Pain" means an unpleasant sensory or emotional

experience associated with actual or potential tissue damage,
or described in terms of such damage.

(19) "Perioperative pain" means acute pain that occurs as
the result of surgery.

(20) "Prescription monitoring program" or "PMP"

means the Washington state prescription monitoring program
authorized under chapter 70.225 RCW.

(21) "Practitioner" means an advanced registered nurse
practitioner licensed under chapter 18.79 RCW, a dentist
licensed under chapter 18.32 RCW, a physician licensed
under chapter 18.71 or 18.57 RCW, a physician assistant

deformity, abnormality, or from any other condition for

licensed under chapter 18.71A or 18.57A RCW, or a podiat-

which obstetrical, medical, or surgical services would be

(10) "Low-risk" means a category of patient at low risk
of opioid-induced morbidity or mortality, based on factors
and combinations of factors such as medical and behavioral
comorbidities, polypharmacy, and dose of opioids of less
than a fifty milligram morphine equivalent dose.

(11) "Medication assisted treatment" or "MAT" means
the use of pharmacologic therapy, often in combination with
counseling and behavioral therapies, for the treatment of sub-
stance use disorders.
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(22) "Subacute pain" is considered to be a continuation
of pain, of six to twelve weeks in duration.

(23) "Substance use disorder" means a primary, chronic,
neurobiological disease with genetic, psychosocial, and envi-
ronmental factors influencing its development and manifesta-
tions. Substance use disorder is not the same as physical
dependence or tolerance characterized by behaviors that
include, but are not limited to, impaired control over drug
use, craving, compulsive use, or continued use despite harm.
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NEW SECTION

WAC 246-854-255 Patient notification, secure stor-
age, and disposal. (1) The osteopathic physician assistant
shall provide information to the patient educating them of
risks associated with the use of opioids as appropriate to the
medical condition, type of patient, and phase of treatment.
The osteopathic physician assistant shall document such noti-
fication in the patient record.

(2) Patient notification must occur, at a minimum, at the
following points of treatment:

(a) The first issuance of a prescription for an opioid; and

(b) The transition between phases of treatment, as fol-
lows:

(i) Acute nonoperative pain or acute perioperative pain
to subacute pain; and

(i1) Subacute pain to chronic pain.

(3) Patient notification must include information regard-
ing:

(a) The safe and secure storage of opioid prescriptions;
and

(b) The proper disposal of unused opioid medications
including, but not limited to, the availability of recognized
drug take-back programs.

NEW SECTION

WAC 246-854-260 Use of alternative modalities for
pain treatment. The osteopathic physician assistant shall
consider multimodal pharmacologic and nonpharmacologic
therapy for pain rather than defaulting to the use of opioid
therapy alone whenever reasonable, evidence-based, clini-
cally appropriate alternatives exist. An osteopathic physician
assistant may combine opioids with other medications and
treatments including, but not limited to, acetaminophen, acu-
puncture, chiropractic, cognitive behavior therapy, nonsteroi-
dal anti-inflammatory drugs (NSAIDs), osteopathic manipu-
lative treatment, physical therapy, massage, or sleep hygiene.

NEW SECTION

WAC 246-854-265 Continuing education require-
ments for opioid prescribing. (1) In order to prescribe an
opioid in Washington state, an osteopathic physician assis-
tant licensed to prescribe opioids shall complete a one-time
continuing education requirement regarding best practices in
the prescribing of opioids and the current opioid prescribing
rules in this chapter. The continuing education must be at
least one hour in length.

(2) The osteopathic physician assistant shall complete
the one-time continuing education requirement described in
subsection (1) of this section by the end of the osteopathic
physician assistant's first full continuing education reporting
period after January 1, 2019, or during the first full continu-
ing education reporting period after initial licensure, which-
ever is later.

(3) The continuing education required under this section
counts toward meeting any applicable continuing education
requirements.
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OPIOID PRESCRIBING—ACUTE NONOPERATIVE
PAIN AND ACUTE PERIOPERATIVE PAIN

NEW SECTION

WAC 246-854-270 Patient evaluation and patient
record. Prior to prescribing opioids for acute nonoperative
pain or acute perioperative pain, the osteopathic physician
assistant shall:

(1) Conduct and document an appropriate history and
physical examination, including screening for risk factors for
overdose and severe postoperative pain;

(2) Evaluate the nature and intensity of the pain or antic-
ipated pain following surgery; and

(3) Inquire about any other medications the patient is
prescribed or is taking, including date, type, dosage, and
quantity prescribed.

NEW SECTION

WAC 246-854-275 Treatment plan—Acute nonoper-
ative pain. The osteopathic physician assistant shall comply
with the requirements in this section when prescribing opioid
analgesics for acute nonoperative pain and shall document
completion of these requirements in the patient record:

(1) The osteopathic physician assistant shall consider
prescribing nonopioid analgesics as the first line of pain con-
trol in patients in accordance with the provisions of WAC
246-854-260, unless not clinically appropriate.

(2) The osteopathic physician assistant, or their desig-
nee, shall conduct queries of the PMP in accordance with the
provisions of WAC 246-854-370 to identify any Schedule II-
V medications or drugs of concern received by the patient
and document their review and any concerns.

(3) If the osteopathic physician assistant prescribes opi-
oids for effective pain control, such prescription must not be
in a quantity greater than needed for the expected duration of
pain severe enough to require opioids.

(a) A three-day supply or less will often be sufficient.

(b) More than a seven-day supply will rarely be needed.

(¢) The osteopathic physician assistant shall not pre-
scribe beyond a seven-day supply without clinical documen-
tation in the patient record to justify the need for such a quan-
tity.

(4) The osteopathic physician assistant shall reevaluate
the patient who does not follow the expected course of recov-
ery. If significant and documented improvement in function
or pain control has not occurred, the osteopathic physician
assistant shall reconsider the continued use of opioids or
whether tapering or discontinuing opioids is clinically indi-
cated.

(5) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level,

(b) Change in physical function;

(c) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations to investi-
gate causes of continued acute nonoperative pain or other
treatments.
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(6) Long-acting or extended release opioids are not indi-
cated for acute nonoperative pain. Should an osteopathic phy-
sician assistant need to prescribe a long-acting opioid for
acute pain, the osteopathic physician assistant must docu-
ment the reason in the patient record.

(7) An osteopathic physician assistant shall not discon-
tinue medication assistant treatment medications when treat-
ing acute pain, except as consistent with the provisions of
WAC 246-854-360.

(8) If the osteopathic physician assistant elects to treat a
patient with opioids beyond the six-week time period of acute
nonoperative pain, the osteopathic physician assistant shall
document in the patient record that the patient is transitioning
from acute pain to subacute pain. Rules governing the treat-
ment of subacute pain in WAC 246-854-285 and 246-854-
290 shall apply.

NEW SECTION

WAC 246-854-280 Treatment plan—Acute periop-
erative pain. The osteopathic physician assistant shall com-
ply with the requirements in this section when prescribing
opioid analgesics for perioperative pain and shall document
completion of these requirements in the patient record:

(1) The osteopathic physician assistant shall consider
prescribing nonopioid analgesics as the first line of pain con-
trol in patients in accordance with the provisions of WAC
246-854-260, unless not clinically appropriate.

(2) The osteopathic physician assistant, or their desig-
nee, shall conduct queries of the PMP in accordance with the
provisions of WAC 246-854-370 to identify any Schedule II-
V medications or drugs of concern received by the patient
and document in the patient record their review and any con-
cerns.

(3) If the osteopathic physician assistant prescribes opi-
oids for effective pain control, such prescription shall be in
no greater quantity than needed for the expected duration of
pain severe enough to require opioids.

(a) A three-day supply or less will often be sufficient.

(b) More than a fourteen-day supply will rarely be
needed for perioperative pain.

(c) The osteopathic physician assistant shall not pre-
scribe beyond a fourteen-day supply from the time of dis-
charge without clinical documentation in the patient record to
justify the need for such a quantity. For more specific best
practices, the osteopathic physician assistant may refer to
clinical practice guidelines.

(4) The osteopathic physician assistant shall reevaluate a
patient who does not follow the expected course of recovery.
If significant and documented improvement in function or
pain control has not occurred, the osteopathic physician assis-
tant shall reconsider the continued use of opioids or whether
tapering or discontinuing opioids is clinically indicated.

(5) Follow-up visits for pain control should include
objectives or metrics to be used to determine treatment suc-
cess if opioids are to be continued. This includes, at a mini-
mum:

(a) Change in pain level;

(b) Change in physical function;

(c) Change in psychosocial function; and
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(d) Additional planned diagnostic evaluations or other
treatments.

(6) If the osteopathic physician assistant elects to pre-
scribe a combination of opioids with a medication listed in
WAC 246-854-355 or to a patient known to be receiving a
medication listed in WAC 246-854-355 from another practi-
tioner, the osteopathic physician assistant must prescribe in
accordance with WAC 246-854-355.

(7) If the osteopathic physician assistant elects to treat a
patient with opioids beyond the six-week time period of acute
perioperative pain, the osteopathic physician assistant shall
document in the patient record that the patient is transitioning
from acute to subacute pain. Rules governing the treatment of
subacute pain in WAC 246-854-285 and 246-854-290 shall
apply unless there is documented improvement in function or
pain control and there is a documented plan and timing for
discontinuation of all opioid medications.

OPIOID PRESCRIBING—SUBACUTE PAIN

NEW SECTION

WAC 246-854-285 Patient evaluation and patient
record. The osteopathic physician assistant shall comply
with the requirements in this section when prescribing opioid
analgesics for subacute pain and shall document completion
of these requirements in the patient record.

(1) Prior to prescribing opioids for subacute pain, the
osteopathic physician assistant shall:

(a) Conduct an appropriate history and physical exam-
ination or review, and update the patient's existing history
and examination taken during the acute nonoperative or acute
perioperative phase;

(b) Evaluate the nature and intensity of the pain;

(c) Inquire regarding other medications the patient is pre-
scribed or taking, including date, type, dosage, and quantity
prescribed;

(d) Conduct, or cause their designee to conduct, a query
of the PMP in accordance with the provisions of WAC 246-
854-370 to identify any Schedule II-V medications or drugs
of concern received by the patient and document the review
for any concerns;

(e) Screen and document the patient's potential for high-
risk behavior and adverse events related to opioid therapy. If
the osteopathic physician assistant determines the patient is
high-risk, consider lower dose therapy, shorter intervals
between prescriptions, more frequent visits, increased bio-
logical specimen testing, and prescribing rescue naloxone;

(f) Obtain a biological specimen test if the patient's func-
tion is deteriorating or if pain is escalating; and

(g) Screen or refer the patient for further consultation for
psychosocial factors which may be impairing recovery
including, but not limited to, depression or anxiety.

(2) The osteopathic physician assistant treating a patient
for subacute pain with opioids shall ensure that, at a mini-
mum, the following are documented in the patient record:

(a) The presence of one or more recognized diagnoses or
indications for the use of opioid pain medication;
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(b) The observed significant and documented improve-
ment in function or pain control forming the basis to continue
prescribing opioid analgesics beyond the acute pain episode;

(c) The results of any queries of the PMP and any con-
cerns the osteopathic physician assistant has;

(d) All medications the patient is known to be prescribed
or taking;

(e) An appropriate pain treatment plan including, the
consideration of, or attempts to use, nonpharmacological
modalities and nonopioid therapy;

(f) Results of any aberrant biological specimen testing
and the risk-benefit analysis if opioids are to be continued;

(g) Results of screening or referral for further consulta-
tion for psychosocial factors which may be impairing recov-
ery including, but not limited to, depression or anxiety;

(h) Results of screening for the patient's level of risk for
aberrant behavior and adverse events related to opioid ther-
apy;

(i) The risk-benefit analysis of any combination of pre-
scribed opioid and benzodiazepines or sedative-hypnotics, if
applicable; and

(j) All other required components of the patient record,
as established in statute or rule.

(3) Follow-up visits for pain control must include objec-
tives or metrics to be used to determine treatment success if
opioids are to be continued. This includes, at a minimum:

(a) Change in pain level;

(b) Change in physical function;

(¢) Change in psychosocial function; and

(d) Additional planned diagnostic evaluations or other
treatments.

NEW SECTION

WAC 246-854-290 Treatment plan—Subacute pain.
(1) The osteopathic physician assistant shall recognize the
progression of a patient from the acute nonoperative or acute
perioperative phase to the subacute phase and take into con-
sideration the risks and benefits of continued opioid prescrib-
ing for the patient.

(2) If tapering has not begun prior to the six- to twelve-
week subacute phase, the osteopathic physician assistant
shall reevaluate the patient who does not follow the expected
course of recovery. If significant and documented improve-
ment in function or pain control has not occurred, the osteo-
pathic physician assistant shall reconsider the continued use
of opioids or whether tapering or discontinuing opioids is
clinically indicated. The osteopathic physician assistant shall
make reasonable attempts to discontinue the use of opioids
prescribed for the acute pain event by no later than the
twelve-week conclusion of the subacute phase.

(3) If the osteopathic physician assistant prescribes opi-
oids for effective pain control, such prescription must not be
in no greater quantity than needed for the expected duration
of pain severe enough to require opioids. The osteopathic
physician assistant shall not prescribe beyond a fourteen-day
supply of opioids without clinical documentation to justify
the need for such a quantity during the subacute phase.

(4) If the osteopathic physician assistant elects to pre-
scribe a combination of opioids with a medication listed in
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WAC 246-854-355 or prescribes opioids to a patient known
to be receiving a medication listed in WAC 246-854-355
from another practitioner, the osteopathic physician assistant
shall prescribe in accordance with WAC 246-854-355.

(5) If the osteopathic physician assistant elects to treat a
patient with opioids beyond the six- to twelve-week subacute
phase, the osteopathic physician assistant shall document in
the patient record that the patient is transitioning from sub-
acute pain to chronic pain. Rules governing the treatment of
chronic pain in WAC 246-854-295 through 246-854-340,
shall apply.

OPIOID PRESCRIBING—CHRONIC PAIN MAN-
AGEMENT

NEW SECTION

WAC 246-854-295 Patient evaluation and patient
record. (1) For the purposes of this section, "risk assessment
tool" means professionally developed, clinically accepted
questionnaires appropriate for identifying a patient's level of
risk for substance abuse or misuse.

(2) The osteopathic physician assistant shall evaluate
and document the patient's health history and physical exam-
ination in the patient record prior to treating for chronic pain.

(a) History. The patient's health history must include:

(1) The nature and intensity of the pain;

(i1) The effect of pain on physical and psychosocial func-
tion;

(iii) Current and past treatments for pain, including med-
ications and their efficacy;

(iv) Review of any significant comorbidities;

(v) Any current or historical substance use disorder;

(vi) Current medications and, as related to treatment of
pain, the efficacy of medications tried; and

(vil) Medication allergies.

(b) Evaluation. The patient evaluation prior to opioid
prescribing must include:

(i) Appropriate physical examination;

(i) Consideration of the risks and benefits of chronic
pain treatment for the patient;

(iii) Medications the patient is taking including indica-
tion(s), date, type, dosage, quantity prescribed, and, as related
to treatment of the pain, efficacy of medications tried;

(iv) Review of the PMP to identify any Schedule II-V
medications or drugs of concern received by the patient in
accordance with the provisions of WAC 246-854-370;

(v) Any available diagnostic, therapeutic, and laboratory
results;

(vi) Use of a risk assessment tool and assignment of the
patient to a high, moderate, or low-risk category. The osteo-
pathic physician assistant should use caution and shall moni-
tor a patient more frequently when prescribing opioid analge-
sics to a patient identified as high-risk;

(vil) Any available consultations, particularly as related
to the patient's pain;

(viii) Pain related diagnosis, including documentation of
the presence of one or more recognized indications for the
use of pain medication;

(ix) Treatment plan and objectives including:
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(A) Documentation of any medication prescribed;

(B) Biologic specimen testing ordered; and

(C) Any labs or imaging ordered.

(x) Written agreements, also known as a "pain contract,"
for treatment between the patient and the osteopathic physi-
cian assistant; and

(xi) Patient counseling concerning risks, benefits, and
alternatives to chronic opioid therapy.

NEW SECTION

WAC 246-854-300 Treatment plan. (1) When the
patient enters the chronic pain phase, the osteopathic physi-
cian assistant shall reevaluate the patient by treating the situ-
ation as a new disease.

(2) The chronic pain treatment plan must state the objec-
tives that will be used to determine treatment success and
must include, at a minimum:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

(3) After treatment begins, the osteopathic physician
assistant shall adjust drug therapy to the individual health
needs of the patient.

(4) The osteopathic physician assistant shall complete
patient notification in accordance with the provisions of
WAC 246-854-255.

NEW SECTION

WAC 246-854-305 Written agreement for treatment.
The osteopathic physician assistant shall use a written agree-
ment for treatment with the patient who requires long-term
opioid therapy for chronic pain that outlines the patient's
responsibilities. This written agreement for treatment must
include:

(1) The patient's agreement to provide biological sam-
ples for biological specimen testing when requested by the
osteopathic physician assistant;

(2) The patient's agreement to take medications at the
dose and frequency prescribed with a specific protocol for
lost prescriptions and early refills or renewals;

(3) Reasons for which opioid therapy may be discontin-
ued including, but not limited to, the patient's violation of an
agreement;

(4) The requirement that all chronic opioid prescriptions
are provided by a single prescriber, single clinic, or a multi-
disciplinary pain clinic;

(5) The requirement that all chronic opioid prescriptions
are to be dispensed by a single pharmacy or pharmacy system
whenever possible;

(6) The patient's agreement to not abuse substances that
can put the patient at risk for adverse outcomes;

(7) A written authorization for:

(a) The osteopathic physician assistant to release the
agreement for treatment to:

(i) Local emergency departments;

(i1) Urgent care facilities;
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(iii) Other practitioners caring for the patient who might
prescribe pain medications; and

(iv) Pharmacies.

(b) The osteopathic physician assistant to release the
agreement to other practitioners so other practitioners can
report violations of the agreement to the osteopathic physi-
cian assistant treating the patient's chronic pain and to the
PMP.

(8) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

(9) Acknowledgment that if the patient violates the terms
of the agreement, the violation and the osteopathic physician
assistant's response to the violation will be documented, as
well as the rationale for changes in the treatment plan.

For the purposes of this section, "refill" means a second
or subsequent filling of a previously issued prescription that
is authorized to be dispensed when the patient has exhausted
their current supply. For the purposes of WAC 246-854-240
through 246-854-370, refills are subject to the same limita-
tions and requirements as initial prescriptions.

NEW SECTION

WAC 246-854-310 Periodic review. (1) The osteo-
pathic physician assistant shall periodically review the course
of treatment for chronic pain. The osteopathic physician
assistant shall base the frequency of visits, biological testing,
and PMP queries, in accordance with the provisions of WAC
246-854-370 on the patient's risk category:

(a) For a high-risk patient, at least quarterly;

(b) For a moderate-risk patient, at least semiannually;

(c) For a low-risk patient, at least annually;

(d) Immediately upon indication of concerning or aber-
rant behavior; and

(e) More frequently at the osteopathic physician assis-
tant's discretion.

(2) During the periodic review, the osteopathic physician
assistant shall determine:

(a) The patient's compliance with any medication treat-
ment plan;

(b) If pain, function, or quality of life have improved,
diminished, or are maintained using objective evidence; and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the osteo-
pathic physician assistant's evaluation of progress towards
treatment objectives.

(3) Periodic patient evaluations must also include:

(a) History and physical exam related to the pain;

(b) Use of validated tools to document either mainte-
nance of function and pain control or improvement in func-
tion and pain level; and

(c) Review the PMP to identify any Schedule 1I-V med-
ications or drugs of concern received by the patient at a fre-
quency determined by the patient's risk category, and other-
wise in accordance with the provisions of WAC 246-854-370
and subsection (1) of this section.

(4) The osteopathic physician assistant shall assess the
appropriateness of continued use of the current treatment
plan if the patient's progress or compliance with the current
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treatment plan is unsatisfactory. The osteopathic physician
assistant shall consider tapering, changing, or discontinuing
treatment in accordance with the provisions of WAC 246-
854-335.

NEW SECTION

WAC 246-854-315 Consultation—Recommenda-
tions and requirements. (1) The osteopathic physician
assistant shall consider referring the patient for additional
evaluation and treatment as needed to achieve treatment
objectives. Special attention should be given to those chronic
pain patients who are under eighteen years of age or who are
potential high-risk patients. The management of pain in
patients with a history of substance abuse or with comorbid
psychiatric disorders may require extra care, monitoring,
documentation, and consultation with, or referral to, an
expert in the management of such patients.

(2) The mandatory consultation threshold is one hundred
twenty milligrams MED. Unless the consultation is exempted
under WAC 246-854-320 or 246-854-325, an osteopathic
physician assistant who prescribes a dosage amount that
meets or exceeds the mandatory consultation threshold must
comply with the pain management specialist consultation
requirements described in WAC 246-854-330. The manda-
tory consultation must consist of at least one of the following:

(a) An office visit with the patient and the pain manage-
ment specialist;

(b) A consultation between the pain management spe-
cialist and the osteopathic physician assistant;

(c) An audio-visual evaluation conducted by the pain
management specialist remotely, where the patient is present
with either the osteopathic physician assistant or with a
licensed health care practitioner designated by the osteo-
pathic physician assistant or the pain management specialist;
or

(d) Other chronic pain evaluation services as approved
by the board.

(3) The osteopathic physician assistant shall document in
the patient record each consultation with the pain manage-
ment specialist. If the pain management specialist provides a
written record of the consultation to the osteopathic physician
assistant, the osteopathic physician assistant shall maintain it
as part of the patient record.

(4) The osteopathic physician assistant shall use great
caution when prescribing opioids to children or adolescents
with chronic pain; appropriate referral to a specialist is
encouraged.

NEW SECTION

WAC 246-854-320 Consultation—Exemptions for
exigent and special circumstances. An osteopathic physi-
cian assistant is not required to consult with a pain manage-
ment specialist as defined in WAC 246-854-330 when the
osteopathic physician assistant has documented adherence to
all standards of practice as defined in WAC 246-854-295
through 246-854-340, and when one or more of the following
conditions are met:

(1) The patient is following a tapering schedule;
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(2) The patient requires treatment for acute pain, which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage with expected return to their
baseline dosage level or below;

(3) The osteopathic physician assistant documents rea-
sonable attempts to obtain a consultation with a pain manage-
ment specialist and the circumstances justifying prescribing
above one hundred twenty MED per day without first obtain-
ing a consultation; or

(4) The osteopathic physician assistant documents the
patient's pain and function is stable and the patient is on a
nonescalating dosage of opioids.

NEW SECTION

WAC 246-854-325 Consultation—Exemptions for
the osteopathic physician assistant. An osteopathic physi-
cian assistant is exempt from the consultation requirement in
WAC 246-854-315 if one or more of the following qualifica-
tions are met:

(1) The osteopathic physician assistant is a pain manage-
ment specialist under WAC 246-854-330;

(2) The osteopathic physician assistant has successfully
completed every four years a minimum of twelve continuing
education hours on chronic pain management approved by
the profession's continuing education accrediting organiza-
tions. At least two of these hours must be in substance use
disorders;

(3) The osteopathic physician assistant is a pain manage-
ment practitioner working in a multidisciplinary chronic pain
treatment center or a multidisciplinary academic research
facility; or

(4) The osteopathic physician assistant has a minimum
of three years clinical experience in a chronic pain manage-
ment setting, and at least thirty percent of their current prac-
tice is the direct provision of pain management care.

NEW SECTION

WAC 246-854-330 Pain management specialist. A
pain management specialist shall meet one or more of the fol-
lowing qualifications:

(1) An osteopathic physician assistant shall have a dele-
gation agreement with a physician pain management special-
ist and meet all of the following educational requirements
and practice requirements:

(a) A minimum of three years clinical experience in a
chronic pain management care setting;

(b) Credentialed in pain management by an entity
approved by the Washington state board of osteopathic med-
icine and surgery for an osteopathic physician assistant;

(¢) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past two years; and

(d) At least thirty percent of the osteopathic physician
assistant's current practice is the direct provision of pain man-
agement care or is in a multidisciplinary pain clinic.

(2) An osteopathic physician shall meet requirements in
WAC 246-853-750.

(3) An allopathic physician shall meet requirements in
WAC 246-919-945.

Permanent



WSR 18-20-087

(4) An allopathic physician assistant shall meet require-
ments in WAC 246-918-895.

(5) A dentist shall meet requirements in WAC 246-817-
965.

(6) An advanced registered nurse practitioner (ARNP)
shall meet requirements in WAC 246-840-493.

(7) A podiatric physician shall meet requirements in
WAC 246-922-750.

NEW SECTION

WAC 246-854-335 Tapering requirements. (1) The
osteopathic physician assistant shall assess and document the
appropriateness of continued use of the current treatment
plan if the patient's response to or compliance with the cur-
rent treatment is unsatisfactory.

(2) The osteopathic physician assistant shall consider
tapering, changing, discontinuing treatment, or referral for a
substance use disorder evaluation when:

(a) The patient requests;

(b) The patient experiences a deterioration in function or
pain;

(c) The patient is noncompliant with the written agree-
ment;

(d) Other treatment modalities are indicated,

(e) There is evidence of misuse, abuse, substance use
disorder, or diversion;

(f) The patient experiences a severe adverse event or
overdose;

(g) There is unauthorized escalation or doses; or

(h) The patient is receiving an escalation in opioid dos-
age with no improvement in pain, function, or quality of life.

NEW SECTION

WAC 246-854-340 Patients with chronic pain,
including those on high doses, establishing a relationship
with a new practitioner. (1) When a patient receiving
chronic opioid pain medications changes to a new practi-
tioner, it is normally appropriate for the new practitioner to
initially maintain the patient's current opioid doses. Over
time, the practitioner may evaluate if any tapering or other
adjustments in the treatment plan can or should be done.

(2) An osteopathic physician assistant's treatment of a
new high-dose chronic pain patient is exempt from the man-
datory consultation requirements of WAC 246-854-315 and
the tapering requirements of WAC 246-854-335 if:

(a) The patient was previously being treated with a dos-
age of opioids in excess of one hundred twenty milligrams
MED for chronic pain under an established written agree-
ment for treatment of the same chronic condition or condi-
tions;

(b) The patient's dose is stable and nonescalating;

(c) The patient has a demonstrated history in their record
of compliance with treatment plans and written agreements
as documented by medical records and PMP queries; and

(d) The patient has documented functional stability, pain
control, or improvements in function or pain control, at the
dose in excess of one hundred twenty milligrams MED.

(3) With respect to the treatment of a new patient under
subsection (1) or (2) of this section, this exemption applies
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for the first three months of newly established care, after
which the requirements of WAC 246-854-315 and 246-854-
335 shall apply.

OPIOID PRESCRIBING—SPECIAL POPULATIONS

NEW SECTION

WAC 246-854-345 Special populations—Patients
twenty-five years of age or under, pregnant patients, and
aging populations. (1) Patients twenty-five years of age or
under. In the treatment of pain for patients twenty-five years
of age or under, the osteopathic physician assistant shall treat
pain in a manner equal with that of an adult but must account
for the weight of the patient and reduce the dosage prescribed
accordingly.

(2) Pregnant patients. The osteopathic physician assis-
tant shall not discontinue the use of MAT opioids, such as
methadone or buprenorphine, by a pregnant patient without
oversight by the MAT prescribing practitioner. The osteo-
pathic physician assistant shall weigh carefully the risks and
benefits of opioid detoxification during pregnancy.

(3) Aging populations. As people age, their tolerance and
metabolizing of opioids may change. The osteopathic physi-
cian assistant shall consider the distinctive needs of patients
who are sixty-five years of age or older and who have been on
chronic opioid therapy or who are initiating opioid treatment.

NEW SECTION

WAC 246-854-350 Episodic care of chronic opioid
patients. (1) When providing episodic care for a patient who
the osteopathic physician assistant knows is being treated
with opioids for chronic pain, such as for emergency or
urgent care, the osteopathic physician assistant shall review
the PMP to identify any Schedule II-V or drugs of concern
received by the patient and document in the patient record
their review and any concerns.

(2) An osteopathic physician assistant providing epi-
sodic care to a patient who the osteopathic physician assistant
knows is being treated with opioids for chronic pain should
provide additional opioids to be equal to the severity of the
acute pain. If opioids are provided, the osteopathic physician
assistant shall limit the use of opioids to the minimum
amount necessary to control the acute nonoperative pain,
acute perioperative pain, or similar acute exacerbation of pain
until the patient can receive care from the practitioner who is
managing the patient's chronic pain treatment.

(3) The osteopathic physician assistant providing epi-
sodic care shall report known violations of the patient's writ-
ten agreement to the patient's treatment practitioner who pro-
vided the agreement for treatment, when reasonable.

(4) The osteopathic physician assistant providing epi-
sodic care shall coordinate care with the patient's chronic
pain treatment practitioner if that person is known to the
osteopathic physician assistant providing episodic care, when
reasonable.

(5) For the purposes of this section, "episodic care"
means medical care provided by a practitioner other than the
designated primary practitioner in the acute care setting; for
example, urgent care or emergency department.
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OPIOID PRESCRIBING—COPRESCRIBING

NEW SECTION

WAC 246-854-355 Coprescribing of opioids with
certain medications. (1) The osteopathic physician assistant
must not knowingly prescribe opioids in combination with
the following Schedule II-IV medications without documen-
tation in the patient record of clinical judgment:

(a) Benzodiazepines;

(b) Barbiturates;

(c) Sedatives;

(d) Carisoprodol; or

(e) Sleeping medications, also known as Z drugs.

(2) If a patient receiving an opioid prescription is known
to be concurrently prescribed one or more of the medications
listed in subsection (1) of this section, the osteopathic physi-
cian assistant prescribing opioids shall consult with the other
prescriber(s) to establish a patient care plan for the use of the
medications concurrently or consider whether one of the
medications should be tapered.

NEW SECTION

WAC 246-854-360 Coprescribing of opioids for
patients receiving medication assisted treatment. (1)
Where practicable, the osteopathic physician assistant pro-
viding acute nonoperative pain or acute perioperative pain
treatment to a patient known to be receiving MAT shall pre-
scribe opioids for pain relief either in consultation with the
MAT prescribing practitioner or pain specialist.

(2) The osteopathic physician assistant shall not discon-
tinue MAT medications when treating acute nonoperative
pain or acute perioperative pain without documentation of the
reason for doing so, nor shall use of these medications be
used to deny necessary intervention.

NEW SECTION

WAC 246-854-365 Coprescribing of naloxone. (1)
The osteopathic physician assistant shall confirm or provide
a current prescription for naloxone when high-dose opioids
are prescribed.

(2) The osteopathic physician assistant should counsel
and provide an option for a current prescription for naloxone
to patients being prescribed opioids as clinically indicated.

OPIOID PRESCRIBING—PRESCRIPTION MONI-
TORING PROGRAM

NEW SECTION

WAC 246-854-370 Prescription monitoring pro-
gram—Required registration, queries, and documenta-
tion. (1) The osteopathic physician assistant shall register to
access the PMP or demonstrate proof of having registered to
access the PMP if they prescribe opioids in Washington state.

(2) The osteopathic physician assistant may delegate the
retrieval of a required PMP query to an authorized designee,
in accordance with WAC 246-470-050.
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(3) At a minimum, the osteopathic physician assistant
shall ensure a PMP query is performed prior to the issuance
of any prescription of an opioid or a benzodiazepine.

(4) For the purposes of this section, the requirement to
consult the PMP does not apply in situations when it cannot
be accessed by the osteopathic physician assistant or their
authorized designee due to a temporary technical or electrical
failure.

(5) In cases of technical or electrical failure, the osteo-
pathic physician assistant shall document in the patient
record the date(s) and time(s) of attempts to access the PMP
and shall check the PMP for that patient as soon as is practi-
cable after the failure is resolved, but not later than the next
prescription.

(6) Pertinent concerns discovered in the PMP shall be
documented in the patient record.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-854-243 Patient evaluation.

WAC 246-854-244 Treatment plan.

WAC 246-854-245 Informed consent.

WAC 246-854-246 Written agreement for treatment.
WAC 246-854-247 Periodic review.

WAC 246-854-248 Long-acting opioids, including metha-
done.

WAC 246-854-249 Episodic care.

WAC 246-854-250 Consultation—Recommendations and
requirements.

WAC 246-854-251 Consultation—Exemptions for exigent
and special circumstances.

WAC 246-854-252 Consultation—Exemptions for the
osteopathic physician assistant.

WAC 246-854-253 Pain management specialist.
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PERMANENT RULES
OFFICE OF THE

INSURANCE COMMISSIONER

[Insurance Commissioner Matter R 2018-03—Filed October 1, 2018, 2:24
p-m., effective November 1, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 284-36-010 cites RCW 48.36.410 which
has been repealed. This rule amends this citation to reference
the current statute, RCW 48.36A.390.

Citation of Rules Affected by this Order: Amending
WAC 284-36-010.

Statutory Authority for Adoption: RCW 48.02.060.
Adopted under notice filed as WSR 18-17-144 on
August 21, 2018.

Permanent



WSR 18-20-090

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 1, 2018.

Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending Order R 75-5, filed
10/22/75)

WAC 284-36-010 Application. This regulation, WAC
284-36-010 through 284-36-040, shall apply only as to
domestic fraternal mutual property insurers, as defined in
RCW ((48-36-410)) 48.36A.040 and 48.36A.390, and to any
domestic stock insurer while it is a subsidiary of such a frater-
nal mutual property insurer.

WSR 18-20-090
PERMANENT RULES
OFFICE OF THE

INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2018-02—Filed October 1, 2018,
2:25 p.m., effective January 1, 2019]

Effective Date of Rule: January 1, 2019.

Purpose: Adoption of rules consistent with the National
Association of Insurance Commissioners' corporate gover-
nance annual disclosure model rule.

Citation of Rules Affected by this Order: New 5 [WAC
284-07-700, 284-07-710, 284-07-720, 284-07-730, and 284-
07-740].

Statutory Authority for Adoption: RCW 48.02.060 and
48.195.030.

Other Authority: Chapter 48.195 RCW.

Adopted under notice filed as WSR 18-16-033 on July
24,2018.

Changes Other than Editing from Proposed to Adopted
Version: The citations to session law enacting the Corporate
Governance Act contained in the proposed rule have been
amended to the codified RCW citations.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 0,
Repealed 0.
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Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 5, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 5, Amended 0, Repealed 0.

Date Adopted: October 1, 2018.

Mike Kreidler
Insurance Commissioner

CORPORATE GOVERNANCE ANNUAL DISCLO-
SURE

NEW SECTION

WAC 284-07-700 Purpose. The purpose of WAC 284-
07-700 through 284-07-740 is to set forth the procedures for
filing and the required contents of the corporate governance
annual disclosure (CGAD), deemed necessary by the com-
missioner to carry out the provisions of chapter 48.195 RCW.

NEW SECTION

WAC 284-07-710 Definitions. The definitions in this
section apply throughout WAC 284-07-720 through 284-07-
730 unless the context clearly requires otherwise.

(1) "Commissioner" means the insurance commissioner
of this state.

(2) "Insurance group" means those insurers and affiliates
included within an insurance holding company system as
defined in RCW 48.31B.005.

(3) "Insurer" has the same meaning as set forth in RCW
48.31B.005, except that it does not include agencies, author-
ities or instrumentalities of the United States, its possessions
and territories, the Commonwealth of Puerto Rico, the Dis-
trict of Columbia, or a state or political subdivision of a state.

(4) "Senior management" means any corporate officer
responsible for reporting information to the board of directors
at regular intervals or providing this information to share-
holders or regulators and shall include, for example and with-
out limitation, the chief executive officer (CEO), chief finan-
cial officer (CFO), chief operations officer (COO), chief pro-
curement officer (CPO), chief legal officer (CLO), chief
information officer (CIO), chief technology officer (CTO),
chief revenue officer (CRO), chief visionary officer (CVO),
or any other "C" level executive.

NEW SECTION

WAC 284-07-720 Filing procedures. (1) An insurer, or
the insurance group of which the insurer is a member,
required to file a CGAD by chapter 48.195 RCW, must annu-
ally, no later than June 1st, submit to the commissioner a
CGAD that contains the information described in WAC 284-
07-730.
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(2) The CGAD must include a signature of the insurer's
or insurance group's chief executive officer or corporate sec-
retary attesting to the best of that individual's belief and
knowledge that the insurer or insurance group has imple-
mented the corporate governance practices and that a copy of
the CGAD has been provided to the insurer's or insurance
group's board of directors (hereafter "board") or the appropri-
ate committee thereof.

(3) The insurer or insurance group has discretion regard-
ing the appropriate format for providing the information
required by WAC 284-07-700 through 284-07-730 and is
permitted to customize the CGAD to provide the most rele-
vant information necessary to permit the commissioner to
gain an understanding of the corporate structure, policies and
practices utilized by the insurer or insurance group.

(4) For purposes of completing the CGAD, the insurer or
insurance group may choose to provide information on gov-
ernance activities that occur at either: (a) The ultimate con-
trolling parent level; (b) an intermediate holding company
level; or (c) the individual legal entity level, or any combina-
tion of (a), (b), or (c) of this subsection, depending upon how
the insurer or insurance group has structured its system of
corporate governance. The insurer or insurance group is
encouraged to make the CGAD disclosures at the level at
which the insurer's or insurance group's risk appetite is deter-
mined, or at which the earnings, capital, liquidity, operations,
and reputation of the insurer are overseen collectively and at
which the supervision of those factors are coordinated and
exercised, or the level at which legal liability for failure of
general corporate governance duties would be placed. If the
insurer or insurance group determines the level of reporting
based on these criteria, it must indicate which of the three cri-
teria was used to determine the level of reporting and explain
any subsequent changes in level of reporting.

(5) Notwithstanding subsection (1) of this section, and as
outlined in RCW 48.195.020, if the CGAD is completed at
the insurance group level, then it must be filed with the lead
state of the group as determined by the procedures outlined in
the most recent financial analysis handbook adopted by the
National Association of Insurance Commissioners. In these
instances, a copy of the CGAD must also be provided to the
chief regulatory official of any state in which the insurance
group has a domestic insurer, upon request.

(6) An insurer or insurance group may comply with this
section by referencing other existing documents (e.g., ORSA
summary report, Holding Company Form B or F filings,
Securities and Exchange Commission (SEC) proxy state-
ments, foreign regulatory reporting requirement, etc.) if the
documents provide information that is comparable to the
information described in WAC 284-07-730. The insurer or
insurance group must clearly reference the location of the rel-
evant information within the CGAD and attach the refer-
enced document if it is not already filed or available to the
commissioner.

(7) Annually following the initial filing of the CGAD,
the insurer or insurance group must file an amended version
of the previously filed CGAD indicating where changes have
been made. If no changes were made in the information or
activities reported by the insurer or insurance group, the fil-
ing must so state.
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NEW SECTION

WAC 284-07-730 Contents of corporate governance
annual disclosure. (1) The insurer or insurance group must
be as descriptive as possible in completing the CGAD, with
inclusion of attachments or example documents that are used
in the governance process, since these may provide a means
to demonstrate the strengths of their governance framework
and practices.

(2) The CGAD must describe the insurer's or insurance
group's corporate governance framework and structure
including consideration of the following:

(a) The board and various committees thereof ultimately
responsible for overseeing the insurer or insurance group and
the level(s) at which that oversight occurs (e.g., ultimate con-
trol level, intermediate holding company, legal entity, etc.).
The insurer or insurance group must describe and discuss the
rationale for the current board size and structure; and

(b) The duties of the board and each of its significant
committees and how they are governed (e.g., bylaws, char-
ters, informal mandates, etc.), as well as how the board's lead-
ership is structured, including a discussion of the roles of
chief executive officer (CEO) and chairman of the board
within the organization.

(3) The insurer or insurance group must describe the pol-
icies and practices of the most senior governing entity and
significant committees thereof, including a discussion of the
following factors:

(a) How the qualifications, expertise and experience of
each board member meet the needs of the insurer or insurance
group;

(b) How an appropriate amount of independence is main-
tained on the board and its significant committees;

(c) The number of meetings held by the board and its sig-
nificant committees over the past year as well as information
on director attendance;

(d) How the insurer or insurance group identifies, nomi-
nates and elects members to the board and its committees.
The discussion must include, for example:

(i) Whether a nomination committee is in place to iden-
tify and select individuals for consideration;

(11) Whether term limits are placed on directors;

(iii) How the election and reelection process function;
and

(iv) Whether a board diversity policy is in place and if
so, how it functions.

(e) The processes in place for the board to evaluate its
performance and the performance of its committees, as well
as any recent measures taken to improve performance
(including any board or committee training programs that
have been put into place).

(4) The insurer or insurance group must describe the pol-
icies and practices for directing senior management, includ-
ing a description of the following factors:

(a) Any processes or practices (i.e., suitability standards)
to determine whether officers and key persons in control
functions have the appropriate background, experience and
integrity to fulfill their respective roles, including:

(1) Identification of the specific positions for which suit-
ability standards have been developed and a description of
the standards employed; and
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(i1) Any changes in an officer's or key person's suitability
as outlined by the insurer's or insurance group's standards and
procedures to monitor and evaluate such changes.

(b) The insurer's or insurance group's code of business
conduct and ethics, the discussion of which considers, for
example:

(i) Compliance with laws, rules, and regulations; and

(i1) Proactive reporting of any illegal or unethical behav-
ior.

(c) The insurer's or insurance group's processes for per-
formance evaluation, compensation and corrective action to
ensure effective senior management throughout the organiza-
tion, including a description of the general objectives of sig-
nificant compensation programs and what the programs are
designed to reward. The description must include sufficient
detail to allow the commissioner to understand how the orga-
nization ensures that compensation programs do not either
encourage or reward, or both, excessive risk taking. Elements
to be discussed may include, for example:

(i) The board's role in overseeing management compen-
sation programs and practices;

(i) The various elements of compensation awarded in
the insurer's or insurance group's compensation programs and
how the insurer or insurance group determines and calculates
the amount of each element of compensation paid;

(i) How compensation programs are related to both
company and individual performance over time;

(iv) Whether compensation programs include risk
adjustments and how those adjustments are incorporated into
the programs for employees at different levels;

(v) Any clawback provisions built into the programs to
recover awards or payments if the performance measures
upon which they are based are restated or otherwise adjusted;
and

(vi) Any other factors relevant in understanding how the
insurer or insurance group monitors its compensation policies
to determine its risk management objectives are met by
incentivizing its employees.

(d) The insurer's or insurance group's plans for CEO and
senior management succession.

(5) The insurer or insurance group must describe the pro-
cesses by which the board, its committees and senior man-
agement ensure an appropriate amount of oversight to the
critical risk areas impacting the insurer's business activities,
including discussion of:

(a) How oversight and management responsibilities are
delegated between the board, its committees and senior man-
agement;

(b) How the board is kept informed of the insurer's stra-
tegic plans, the associated risks, and steps senior manage-
ment is taking to monitor and manage those risks;

(c) How reporting responsibilities are organized for each
critical area. The description must allow the commissioner to
understand the frequency at which information on each criti-
cal risk area is reported to and reviewed by senior manage-
ment and the board. This description may include, for exam-
ple, the follow critical risk areas of the insurer:

(1) Risk management processes (an ORSA summary
report filer may refer to its ORSA summary report pursuant
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to the Risk Management and Own Risk and Solvency Assess-
ment Act, chapter 48.05A RCW);

(i1) Actuarial function;

(iii) Investment decision-making processes;

(iv) Reinsurance decision-making processes;

(v) Business strategy/finance decision-making pro-
cesses;

(vi) Compliance function;

(vii) Financial reporting/internal auditing; and

(viii) Market conduct decision-making processes.

NEW SECTION

WAC 284-07-740 Severability clause. If any provision
of WAC 284-07-700 through 284-07-730, or the application
to any person or circumstance is held invalid, the remainder
of WAC 284-07-700 through 284-07-730 or the application
of the provision to other persons or circumstances is not
affected.

WSR 18-20-098
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket UE-171033, General Order R-595—Filed October 2, 2018, 8:58
a.m., effective November 2, 2018]

In the matter of adopting chapter 480-103 WAC relating
to community solar companies.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 18-17-134, filed with the
code reviser on August 20, 2018. The commission brings this
proceeding pursuant to RCW 80.01.040 and 80.04.160.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts this rule
on the date the commission enters this order.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
order, including appendices, as its concise explanatory state-
ment, supplemented where not inconsistent by the commis-
sion staff memoranda preceding the filing of the CR-102 pro-
posal and the adoption hearing. Together, these documents
provide a complete but concise explanation of the agency
actions and its reasons for taking those actions.
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6 REFERENCE TO AFFECTED RULES: This order adopts
WAC 480-103-001 Purpose and application, 480-103-002
Definitions, 480-103-007 Administrators, 480-103-010 Reg-
istration and regulatory fees, 480-103-020 Registration as a
community solar company, 480-103-030 Annual Reports and
payment of regulatory fees, 480-103-040 Suspension and
cancellation of a registration, 480-103-050 Disconnection of
service, 480-103-100 Information to customers, project par-
ticipants, and applicants, 480-103-105 Services and charges,
480-103-110 Community solar company personnel, 480-
103-115 Application for participation in a community solar
project, 480-103-120 Deposits, 480-103-125 Transfer of
project participation, 480-103-130 Disclosure of private con-
sumer information, 480-103-135 Complaints and disputes,
480-103-140 Electronic information, 480-103-145 Meter
tests, 480-103-150 Retention and preservation of records and
reports, 480-103-155 Reports of accidents, and 480-103-999
Adoption by reference.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: The commission filed a preproposal statement
of inquiry (CR-101) on October 18, 2017, at WSR 17-21-
097. The statement advised interested persons that the com-
mission was initiating a rule making to consider establishing
rules to govern community solar companies. The commission
also informed persons of this inquiry by providing notice of
the subject and the CR-101 to everyone on the commission's
list of persons requesting such information pursuant to RCW
34.05.320(3) and by sending notice to all registered electric
and gas companies, the commission's list of utility attorneys,
and the interested persons in the last solar rule-making docket
regarding interconnectivity, Docket UE-112133. Pursuant to
the notice, the commission received comments on or about
November 20, 2017, and held a workshop on March 6, 2018.
The commission received additional comments on March 1,
March 22, and July 26, 2018.

8 SMALL BUSINESS ECONOMIC IMPACT ANALYSIS: On
June 28, 2018, the commission issued a small business eco-
nomic impact questionnaire to all interested persons. The
commission received no responses to this questionnaire. The
commission has no evidence that the costs that companies
will incur to comply with the proposed rules will be more
than minor. Accordingly, no small business economic impact
statement is required. In addition, the proposed rules imple-
ment statutory requirements and mirror existing processes for
registering or certificating companies in the other industries
the commission regulates. All costs to comply with the pro-
posed rules, therefore, are the result of legislative require-
ments and are comparable to the costs other companies incur
to comply with current commission practices and procedures.

9 NOTICE OF PROPOSED RULE MAKING: The commis-
sion filed a notice of proposed rule making (CR-102) on
August 20,2018, at WSR 18-17-134. The commission sched-
uled this matter for oral comment and adoption under Notice
No. WSR 18-17-134 at 1:30 p.m., Wednesday, September
26, 2018, in the Commission's Hearing Room, Second Floor,
Richard Hemstad Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA. The notice provided interested
persons the opportunity to submit written comments to the
commission by September 21, 2018.
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10 WRITTEN COMMENTS: The commission received
written comments from the public counsel unit of the office
of the Washington attorney general (public counsel) and col-
lectively from Spark Northwest, NW Energy Coalition, and
Solar Installers of Washington (joint commenters). We sum-
marize these comments and our responses in paragraphs 13-
21 below.

11 RULE-MAKING HEARING: The commission consid-
ered the proposed rules for adoption at a rule-making hearing
on Wednesday, September 26, 2018, before Chairman David
W. Danner, Commissioner Ann E. Rendahl, and Commis-
sioner Jay M. Balasbas. The commission heard oral com-
ments from Gregory J. Kopta, administrative law judge, rep-
resenting commission staff. Representatives from Spark
Northwest, public counsel, and the Washington State Univer-
sity extension energy program (WSU energy program) also
provided comments.

12 SUGGESTIONS FOR CHANGES: Written and oral com-
ments suggested changes to the proposed rules. The commis-
sion will not make those changes for the reasons discussed
below.

13 Public counsel reiterates comments it made on previ-
ous drafts of the proposed rules during the CR-101 process.
Specifically, public counsel recommends in its written com-
ments that the rules require an unambiguous disclosure of the
type of services to which the participant is subscribing and
that the commission maintain and post on its web site all
community solar projects, programs, and services. At the
hearing, public counsel added that it continues to recommend
that the commission require companies to ensure that persons
who sign contracts subscribing to their services be at least
eighteen years old and have authority to bind the household.

14 We understand public counsel's concerns, but we do
not find that they necessitate a change to the proposed rules.
Proposed WAC 480-103-100(8) requires the community
solar company to disclose "all material terms and conditions
of participation in the company's community solar project.”
That subsection also contains an extensive, nonexclusive list
of specific required disclosures, and subsection (n) requires
disclosure of any other material terms and conditions. To the
extent that the type of project or services is material, the rule
thus already requires disclosure of that information. In addi-
tion, subsection (10) of this rule requires companies to "pro-
vide the commission with current copies of all of the com-
pany's disclosure forms, pamphlets, brochures, and bill
inserts prior to delivering such materials to customers, project
participants, or applicants." Commission staff, therefore, will
ensure that those documents disclose all material terms and
conditions, including the type of service to which a partici-
pant is subscribing.

15 Public counsel's recommendation that the rules pro-
hibit companies from allowing minors to subscribe to their
services is similarly unnecessary. Washington law already
provides that persons must be at least eighteen years old "[t]o
enter into any legal contractual obligation and to be legally
bound thereby to the full extent as any other adult person."!
Any contract a minor signs for participation in a community
solar project or service thus would effectively be unenforce-
able under existing law. As public counsel suggests, how-
ever, commission staff will monitor complaints it receives
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from consumers to determine whether companies are violat-
ing this law and if so, to recommend appropriate commission
action.

'RCW 26.28.015(4). This statute also provides that minors may disaf-
firm any contracts they sign. RCW 26.28.030.

16 With respect to posting information on the commis-
sion's web site, community solar projects, programs, and ser-
vices are still under development and do not yet exist. Com-
munity solar companies and investor-owned utilities will
submit information regarding community solar projects, pro-
grams, and services in compliance with proposed WAC 480-
103-030, and RCW 82.16.170(10) requires the commission
to publish much of that information.? The experience the
commission gains in implementing the statute and these rules
will better enable the commission to determine the form and
type of information that will be useful to include on the com-
mission's web site. For the present, we do not find that the
rules need to specify how or the extent to which the commis-
sion will maintain and publish a list of community solar proj-
ects, programs, and services.

2 The statute requires the commission to "publish, without disclosing
proprietary information, a list of the following: (a) Entities other than utili-
ties, including affiliates or subsidiaries of utilities, that organize and admin-
ister community solar projects; and (b) community solar projects and related
programs and services offered by investor-owned utilities."

17 The joint commenters are disappointed that the rules
do not reflect their recommendations and requested clarifica-
tions in their previous comments in this docket and state that
it is unlikely that any community solar companies will regis-
ter with the commission in light of the burdens imposed by
the statute and these rules. They also express concern that
there will not be sufficient funding remaining under the cur-
rent incentive program to accommodate new entrants.
Finally, they urge the commission to take a view of commu-
nity solar beyond the incentive program established in the
statute and begin now to develop a longer term, sustainable
model for expanded access and opportunities for low-income
customers to benefit from solar deployment. At the adoption
hearing, Spark Northwest also advocated exemption of pub-
lic housing authorities from the rules, contending that they
have preexisting relationships with participants and thus the
consumer protection rules are unnecessary.

18 We do not find the proposed rules to be unduly bur-
densome. They closely follow the legislature's direction to
the commission to register community solar companies and
protect consumers and are comparable to rules the commis-
sion has adopted for the other industries it regulates. Com-
mission staff is experienced with these types of requirements
and will assist all companies seeking to provide community
solar services to understand and comply with applicable reg-
ulations. To the extent that a rule is unduly burdensome as
applied in certain circumstances, a company may request that
the commission modify that rule to better fit the situation
while accomplishing the statutory goals. We nevertheless are
constrained by the authority the legislature granted to the
commission and must comply with statutory requirements.

19 With respect to the availability of incentive funds,
Jacob Fey, the WSU energy program director, confirmed at
the adoption hearing that $80 million of the program's total
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grant of $110 million currently is spoken for, and the remain-
der is going quickly, but money remains available for com-
munity solar companies. We will do what we can to promptly
register eligible companies so that they can access these
financial incentives.

20 Finally, in response to the joint commenters, we are
sympathetic to their goal of facilitating low-income consum-
ers' ability to access solar energy projects and services. The
commission is open to further discussion about what it can do
in that regard, but the commission can only exercise authority
the legislature has granted. This rule making was established
to implement RCW 80.28.375, and the proposed rules are
limited to that purpose. To the extent that the commission has
authority to expand the scope of community solar operations
beyond the bounds of the current incentive program, we are
willing to explore available options, but any such exploration
and discussion must occur outside of this rule making.

21 We also cannot grant Spark Northwest's request to
exempt public housing authorities from regulation under the
proposed rules. The commission's mandate extends to the
entities that the statute requires to obtain registration from the
commission and comply with consumer protection require-
ments. The legislature defined community solar companies
broadly, and the proposed rules incorporate that definition.
Pursuant to both the statute and the proposed rule, a public
housing authority is a community solar company subject to
regulation if it owns a community solar project in Washing-
ton and provides community solar project services to project
participants. The commission can waive its rules under
appropriate circumstances, but it cannot alter statutes.
Accordingly, the commission cannot exempt public housing
authorities from regulation if they meet the statutory defini-
tion of a community solar company.

22 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should adopt the rules as proposed in the
CR-102 at WSR 18-17-134.

23 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that it should adopt chapter 480-103 WAC to read
as set forth in Appendix A, as rules of the Washington utili-
ties and transportation commission, to take effect pursuant to
RCW 34.05.380(2) on the thirty-first day after filing with the
code reviser. The commission is aware that time is of the
essence in companies' ability to access funding from the
incentive program. The urgency does not arise from a legisla-
tive mandate or from imminent danger to public health,
safety, or welfare, so we do not find a basis for making the
rules effective earlier than the statute requires. We neverthe-
less will allow companies to file applications for registration
as community solar companies consistent with the require-
ments in the proposed rules as of the effective date of this
order so that the commission can begin registering eligible
companies as soon as the rules become effective.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, amended 0, repealed 0; Federal Rules
or Standards: New 0, amended 0, repealed 0; or Recently
Enacted State Statutes: New 21, amended 0, repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, amended 0, repealed 0.
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Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, amended 0, repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, amended
0, repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, amended 0, repealed 0; Pilot Rule Making:
New 0, amended 0, repealed 0; or Other Alternative Rule
Making: New 0, amended 0, repealed 0.

ORDER

THE COMMISSION ORDERS:

24 The commission adopts chapter 480-103 WAC to
read as set forth in Appendix A, as rules of the Washington
utilities and transportation commission, to take effect on the
thirty-first day after the date of filing with the code reviser
pursuant to RCW 34.05.380(2). In anticipation of the rules
becoming effective, the commission will immediately begin
to accept applications for registration as a community solar
company consistent with the requirements in these rules.

25 This order and the rule set out below, after being
recorded in the register of the Washington utilities and trans-
portation commission, shall be forwarded to the code reviser
for filing pursuant to chapters 80.01 and 34.05 RCW and
1-21 WAC.

DATED at Olympia, Washington, October 2, 2018.

Washington State Utilities and Transportation Commis-
sion

David W. Danner, Chairman
Ann E. Rendahl, Commissioner
Jay M. Balasbas, Commissioner

Appendix A
Revised Rules

Chapter 480-103 WAC
COMMUNITY SOLAR COMPANIES

PART I

GENERAL PROVISIONS

NEW SECTION

WAC 480-103-001 Purpose and application. (1) Pur-
pose. The purpose of these rules is to administer and enforce
the provisions of chapter 80.28 RCW that govern community
solar companies. The rules establish general requirements
and specific regulations for registration, consumer protec-
tion, records, and reporting for such companies.

(2) Application. The rules in this chapter apply to any
community solar company, any administrator acting on
behalf of a community solar company, and where specified,
any investor-owned utility operating a community solar proj-
ect that is subject to the jurisdiction of the commission under
RCW 80.04.010 or chapter 80.28 RCW. These rules also
include requirements for customers, project participants, and
applicants.
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(3) Nonexclusivity. These rules do not relieve any com-
munity solar company from any of its duties and obligations
under the laws of the state of Washington. The commission
retains the authority to impose additional or different require-
ments on any community solar company in appropriate cir-
cumstances, consistent with the requirements of applicable
law.

NEW SECTION

WAC 480-103-002 Definitions. (1) "Administrator"
means a person or entity that organizes and administers a
community solar project on behalf of a community solar
company. The administrator may be responsible for applying
for the renewable energy system incentive on behalf of the
system's owners and for performing other administrative
tasks including, but not limited to:

(a) Receiving renewable energy incentive payments;

(b) Allocating and paying appropriate amounts of such
payments to owners; and

(¢) Communicating with WSU and the commission
about any changes in program participants.

(2) "Applicant" means any person, corporation, partner-
ship, government agency, or other entity that applies for ser-
vice from a community solar company.

(3) "Business day" means a day when the commission's
offices are open as provided in WAC 480-07-120.

(4) "Commission" means the Washington utilities and
transportation commission.

(5) "Customer" means any person, corporation, partner-
ship, government agency, or other entity that has applied for,
or is currently receiving, utility service within the state of
Washington.

(6) "Community solar company" means a person, firm,
or corporation, other than an electric utility or community
solar cooperative, that owns a community solar project within
the state of Washington and provides community solar proj-
ect services to project participants.

(7) "Community solar project" means a solar energy sys-
tem within the state of Washington that has a direct current
nameplate generating capacity (i.e., maximum rated output)
that is no larger than one thousand kilowatts.

(8) "Community solar project services" means the provi-
sion of electricity generated by a community solar project, or
the provision of the financial benefits associated with elec-
tricity generated by a community solar project, to multiple
project participants, and may include other services associ-
ated with the use of the community solar project such as sys-
tem monitoring and maintenance, warranty provisions, per-
formance guarantees, and customer service.

(9) "Deposit" means any moneys provided to the com-
munity solar company as an advance toward a purchase of an
interest in a community solar project or moneys provided to
the company as a guarantee of future payments due to the
company.

(10) "Electric utility" means a consumer-owned utility or
investor-owned utility as those terms are defined in RCW
19.280.020.

(11) "Private consumer information" means the name,
street address, email address, telephone number, and any
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other personally identifying information of a customer, proj-
ect participant, or applicant, as well as information related to
the quantity, technical configuration, type, destination, and
amount of use of service or products the customer, project
participant, or applicant obtains or requests from a commu-
nity solar company.

(12) "Project participant" means a customer who enters
into a lease, power purchase agreement, loan, or other finan-
cial agreement with a community solar company to obtain a
beneficial interest in, other than direct ownership of, a com-
munity solar project.

(13) "Solar energy system" means any device or combi-
nation of devices or elements that rely upon direct sunlight as
an energy source for use in the generation of electricity.

(14) "WSU" means the Washington State University
energy program.

NEW SECTION

WAC 480-103-007 Administrators. A community
solar company may contract with or otherwise retain one or
more administrators to perform tasks on the company's behalf
that are subject to the rules under this chapter. If an adminis-
trator engages in conduct that violates any federal, state, or
local law or regulation, or any commission order while acting
on behalf of the community solar company, the company is
subject to commission enforcement actions as if the company
itself engaged in that conduct. The community solar company
is responsible for maintaining measures designed to prevent
and detect an administrator's violation of statutes or rules
within the commission's authority to enforce. Upon commis-
sion request, a community solar company must make avail-
able records regarding the tasks an administrator performs on
the company's behalf. Such records must fully enable the
commission to audit, investigate, and determine the com-
pany's compliance with applicable law.

PART II

REPORTING AND REGISTRATION REQUIRE-
MENTS, REGULATORY AND REGISTRATION FEES

NEW SECTION

WAC 480-103-010 Registration and regulatory fees.
Community solar companies must pay the following fees:

Initial registration: $450

Renewal registration: $350

Amended registration: $150

Regulatory fee: See WAC 480-103-030(2), minimum
$20

NEW SECTION

WAC 480-103-020 Registration as a community
solar company. No person may engage in business as a com-
munity solar company in Washington without having regis-
tered with the commission. Engaging in business as a com-
munity solar company includes advertising, soliciting, offer-
ing, providing, or entering into an agreement to provide
community solar project services.
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(1) Applications. Community solar companies must
submit applications to the commission for the following pur-
poses:

(a) To initially register as a community solar company
prior to engaging in business;

(b) To annually renew the company's registration as a
community solar company; or

(¢) To amend the company's existing registration to
reflect any material change to the company's registered oper-
ations.

(2) Application forms. Community solar companies
must submit the appropriate application on the form fur-
nished by the commission and must include all information,
documentation, and support the commission requires in the
form or the form's instructions. The commission may refuse
to accept an incomplete application. The commission's
acceptance of an application does not indicate the commis-
sion's approval of the application, nor is the commission pre-
cluded from finding that the information the company pro-
vides in the application is insufficient.

(3) Initial registration. A community solar company
must provide the following in its application for initial regis-
tration:

(a) The company's name and address;

(b) The name and address of the company's registered
agent, if any;

(c) The name and address of all administrators the com-
pany currently has contracted with or retained to perform
tasks on its behalf;

(d) The name, address, and title of each officer or direc-
tor of the company;

(e) The company's most current balance sheet;

(f) The company's latest annual report, if any;

(g) A description of the services the company offers or
intends to offer, including financing models;

(h) A description of the technical administrative compe-
tency of the principal personnel that the company will use to
provide the proposed services;

(i) Evidence of adequate financial resources to provide
the proposed services;

(j) Disclosure of any pending litigation against the com-
pany;

(k) The company's active electrical license or registra-
tion number issued by the Washington department of labor
and industries, if applicable;

(1) Acknowledgment of the company's responsibilities
under WAC 480-103-135;

(m) Evidence of an escrow or trust account where the
company will hold deposits collected from customers, project
participants, or applicants;

(n) Evidence of the resolution of any outstanding com-
plaints against the company on file with the commission; and

(o) The initial registration fee specified in WAC 480-
103-010.

(4) Renewal registration. Each community solar com-
pany must file an application to renew its registration by May
1st of each year after the calendar year in which the commis-
sion initially registered the company. The company must pro-
vide the following in its application to renew its registration:

(a) The company's name and address;
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(b) The name and address of the company's registered
agent, if any;

(c) The name and address of all administrators the com-
pany currently has contracted with or retained to perform
tasks on its behalf;

(d) Any update to the name, address, and title of each
officer or director of the company;

(e) The company's most current balance sheet;

(f) Any update to the description of the services the com-
munity solar company offers or intends to offer, including
financing models, a description of the technical administra-
tive competency of the personnel the company will use to
provide the updated services, and evidence of adequate finan-
cial resources to provide the updated services;

(g) Disclosure of any pending litigation against the com-
pany;

(h) Any update to the company's active electrical license
or registration number issued by the Washington department
of labor and industries, if applicable;

(1) Acknowledgment of the company's responsibilities
under WAC 480-103-135;

(j) Evidence of an escrow or trust account where the
company will hold deposits collected from customers, project
participants, or applicants;

(k) The registration renewal fee required by WAC 480-
103-010; and

(1) The company's annual report and regulatory fee as
required under WAC 480-103-030.

(5) Amended registration. A registered community
solar company must immediately notify the commission of
any material changes to the company's business operations
including, but not necessarily limited to, changes to the com-
pany's name, services it provides, ownership, or business
structure. The company must file an application to amend its
existing registration to reflect any such changes.

(6) Additional information. The commission may
require a community solar company to provide information
in addition to the information specified in this rule if neces-
sary to determine whether the company and its proposed or
actual operations comply with applicable law and are consis-
tent with the public interest.

(7) Commission action. The commission will take one
of the following actions within thirty days of receiving a
complete application:

(a) Grant the application by letter or order, with or with-
out a hearing;

(b) Issue a notice of hearing to resolve issues of fact or
law; or

(¢) Deny the application. The commission will not deny
an application without a hearing. The commission may deny
an application on the following nonexclusive grounds:

(i) Failure to meet the requirements of this rule;

(i1) Failure to provide sufficient protection for deposits
the company collects from customers, program participants,
or applicants;

(iii) Lack of adequate financial resources to provide ser-
vice;

(iv) Lack of adequate technical administrative compe-
tency to provide service; or
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(v) Violations of applicable federal or state law as pro-
vided in WAC 480-103-040.

NEW SECTION

WAC 480-103-030 Annual reports and payment of
regulatory fees. (1) Annual reports.

(a) Community solar companies. Each community solar
company must file a report on or before May 1st each year on
the community solar company's operations within the state of
Washington for the prior calendar year. The company must
submit the annual report on the form furnished by the com-
mission and must include all information, documentation,
and support the commission requires in the form or the form's
instructions. The report must include:

(1) A statement under oath of the community solar com-
pany's gross operating revenue from intrastate operations
during the prior calendar year; and

(i1) A list identifying all of the company's community
solar projects and related programs and services within the
state of Washington.

(b) Investor-owned utilities. On or before May 1st each
year, each investor-owned utility operating a community
solar project must file a list identifying all of the utility's com-
munity solar projects and related programs and services
within the state of Washington.

(2) Regulatory fee. On or before May 1st each year,
each community solar company must pay to the commission
a fee equal to one-tenth of one percent of the first fifty thou-
sand dollars of gross intrastate operating revenue the com-
pany generated during the previous calendar year, plus two-
tenths of one percent of any such gross intrastate operating
revenue in excess of fifty thousand dollars. The minimum
regulatory fee a community solar company must pay is
twenty dollars.

(3) Enforcement. The commission will enforce a com-
munity solar company's obligations under this rule, including
assessment of penalties, as authorized in WAC 480-07-917.

NEW SECTION

WAC 480-103-040 Suspension and cancellation of a
registration. (1) Voluntary cancellation. A community
solar company may petition the commission to cancel the
company's registration. The company must notify its project
participants of its intent to file any such petition no less than
fifteen days in advance of making the filing and when making
the filing with the commission. The commission may grant
the petition without a hearing.

(2) Suspension. The commission may suspend a com-
munity solar company's registration for cause. The commis-
sion will lift the suspension if the company remedies the
cause within the time the commission allows. Cause for sus-
pension includes, but is not limited to:

(a) Failure to provide information the commission needs
to perform its regulatory functions including, but not limited
to, failure to respond to complaints the commission has
received and referred to the company for resolution;

(b) Failure to maintain an adequate escrow or trust
account where deposits collected from project participants
are or will be held;
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(c) Violation of commission rules or orders or violations
of the laws or regulations of a state or the United States as
found by a court or governmental agency.

(3) Involuntary cancellation. The commission may
cancel a community solar company's registration for cause.
The commission need not suspend a company's registration
prior to canceling it. Cause for cancellation includes, but is
not limited to:

(a) Failure to file an annual report or pay required regu-
latory fees;

(b) Failure to correct the conditions leading to any sus-
pension within the time defined in the letter or order of sus-
pension;

(c) Failure to provide information as required by the
commission or submitting false, misleading, incomplete, or
inaccurate information;

(d) Failure to maintain an adequate escrow or trust
account where deposits collected from project participants
are or will be held;

(e) Failure to resolve complaints by any interested party,
or upon the commission's own motion, after notice and
opportunity for hearing; or

(f) Violation of commission rules or orders or violations
of the laws or regulations of a state or the United States as
found by a court or governmental agency.

(4) Notice to company. The commission will issue a
notice of its intent to suspend or cancel a community solar
company's registration. The notice will provide the company
with an opportunity to respond to the commission's proposed
action including, but not limited to, requesting a hearing. The
commission will conduct an adjudicative proceeding in
response to such a request only if the company raises genuine
issues of material fact or law that require resolution through
an evidentiary proceeding.

(5) Notice to project participants. A community solar
company must notify its project participants of any pending
commission action to suspend or cancel the company's regis-
tration within five days of the company receiving notice of
such action from the commission.

(6) Effect of suspension or cancellation. A community
solar company may not engage in business as a community
solar company if its registration is suspended or canceled
including, but not limited to, collecting any incentive pay-
ments described under chapter 82.16 RCW. Suspension or
cancellation, however, will not relieve a community solar
company of its contractual obligations to its program partici-
pants.

(7) Reregistration. A community solar company whose
registration has been canceled may apply for a new registra-
tion under WAC 480-103-020 if the company has corrected
the causes of cancellation.

NEW SECTION

WAC 480-103-050 Disconnection of service. An elec-
tric utility is not liable for incentive payments to a community
solar company's project participants if the utility has discon-
nected utility service to the company due to the company's
violation of a customer service agreement, such as nonpay-
ment of the company's utility bill, or the company's violation

Permanent [112]

Washington State Register, Issue 18-20

of the interconnection agreement between the company and
the utility.

PART III

CONSUMER RULES

NEW SECTION

WAC 480-103-100 Information to customers, project
participants, and applicants. (1) Transparent administra-
tion. A community solar company must administer its com-
munity solar projects in a transparent manner that allows for
fair and nondiscriminatory opportunities for customers, proj-
ect participants, and applicants to participate.

(2) Cost recovery and notice. A community solar com-
pany may establish a reasonable fee to cover the costs it
incurs to organize and administer its community solar proj-
ects. Prior to a customer making the commitment to partici-
pate in the project, the company must give clear and conspic-
uous notice to the customer of the portion of the incentive
payment that the company will use for this purpose.

(3) Service changes. A community solar company must
promptly notify all affected project participants of any sub-
stantial change to the community solar project service the
company provides. The community solar company must bear
all costs in connection with making changes to its own equip-
ment.

(4) Information on rates, terms, and conditions. A
community solar company must make information regarding
its rates, rules, and regulations available at each of its listed
business offices and on its web site.

(5) Information a company must maintain. A commu-
nity solar company must maintain and update annually
through June 30, 2030, the following information for each
community solar project it operates or administers:

(a) Ownership information;

(b) Contact information for any administrator of the
community solar project;

(c) Contact information for persons who will respond to
technical management questions;

(d) Business address;

(e) Email address at which the company will receive
communications from the commission; and

(f) Project design details including, but not limited to,
project location, output capacity, equipment list, and inter-
connection information, and participation information,
including rates, fees, terms, and conditions.

(6) Toll-free number and email address. The commu-
nity solar company must have a toll-free telephone number
that can accept calls during business hours and an email
address to receive inquiries relating to services and rates, to
accept and process orders, to explain charges on customer
bills, to adjust charges made in error, and to respond to cus-
tomer and project participant inquiries and complaints. Call-
ers to the telephone number must be able to leave a detailed
message in the event that a person does not answer. The com-
pany must return all unanswered calls and respond to all
emails within one business day.
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(7) Commission publication. A community solar com-
pany must provide each customer or potential project partici-
pant with a printed or electronic copy of the commission pub-
lication, Consumer Guide to Community Solar in Washington
State at the time the company solicits participation in its com-
munity solar project. The company can obtain the publication
from the commission's web site or by contacting the commis-
sion, and the company is responsible for making the requisite
copies. The commission prescribes the language contained in
the publication, and the company may not change that lan-
guage.

(8) Disclosure to applicants. A community solar com-
pany must provide to each applicant relevant rate information
and a disclosure form that explains the rights and responsibil-
ities of a project participant. The disclosure form must
include all material terms and conditions of participation in
the company's community solar project including, but not
limited to, the following:

(a) The company's regular business hours, mailing
address, email address, web site, and toll-free telephone num-
ber;

(b) Information about any administrator of the commu-
nity solar project;

(c) Contact information for questions and complaints;

(d) All financial rights and obligations of a project par-
ticipant related to the project;

() The company's processes for establishing credit,
making deposits, and handling delinquent accounts and can-
cellation;

(f) The company's dispute resolution process and the
commission's complaint procedures the project participant
may use if the company's process does not resolve the dis-
pute;

(g) The company's billing and payment procedures;

(h) All recurring and nonrecurring charges;

(i) The terms under which the project's share of any
incentive payment will be calculated by WSU over the life of
the project;

(j) Current project production projections and the meth-
odology used to develop the projections;

(k) Any compensation the company will pay to the par-
ticipant in the event of project underperformance;

(1) The disposition of the renewable energy credits;

(m) Terms governing the portability or transferability of
the project participant's interest in the project, including any
potential costs associated with such a transfer; and

(n) Any other material terms and conditions of the ser-
vices the company provides.

(9) Annual notice to project participants. At least once
each year, a community solar company must directly advise
each of its project participants how to obtain:

(a) A copy of the information, forms, and disclosures
described in this section;

(b) The participant's current production projection infor-
mation;

(c) The current total value of the participant's share of the
project;

(d) A copy of the commission's community solar rules
under this chapter; and
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(e) A copy of the company's current rates, terms, and
conditions for the project.

(10) Copies to the commission. The community solar
company must provide the commission with current copies of
all of the company's disclosure forms, pamphlets, brochures,
and bill inserts prior to delivering such materials to custom-
ers, project participants, or applicants.

(11) Unique materials. A community solar company
may not use the name, bills, marketing materials, or con-
sumer education materials of another community solar com-

pany.

NEW SECTION

WAC 480-103-105 Services and charges. (1) Services
and charges limited. A community solar company may offer
and provide only the community solar project services the
commission has registered the company to provide and may
provide a project participant only the services the participant
has agreed in writing to receive at the rates or charges the par-
ticipant has agreed to pay.

(2) No new charges without consent. A community
solar company may not charge a project participant any rate
or fee for a new service or service option or impose a new or
additional rate or fee for an existing service or service option
without the participant's prior consent.

NEW SECTION

WAC 480-103-110 Community solar company per-
sonnel. (1) General standards. Each community solar com-
pany must develop standards and qualifications for the per-
sons it uses to perform the tasks required to administer and
operate its community solar projects and provide its project
services. A company may not hire, engage, or otherwise use
a person to perform such tasks who fails to meet its standards.

(2) Door-to-door activity personnel. A community
solar company may not permit a person to conduct door-to-
door activities on its behalf until it has obtained and reviewed
the person's criminal history record.

(a) A company must complete a criminal background
check for every person that will conduct door-to-door activi-
ties on its behalf;

(b) The company must keep evidence that it has com-
pleted a criminal background check for every person the
company uses for door-to-door activities for as long as that
person performs such activities and for seven years thereaf-
ter;

(¢) No company may use a person for door-to-door activ-
ities who has been convicted of any crime involving theft,
burglary, assault, sexual misconduct, identity theft, fraud, or
false statements, within five years of the date the company
intends to use that person; and

(d) When a community solar company contracts with an
independent contractor or vendor to perform door-to-door
activities, the company must document that the contractor or
vendor has performed criminal background investigations on
its personnel in accordance with the requirements in this rule.
A company may satisfy this obligation by obtaining from the
independent contractor or vendor a written statement affirm-
ing that the contractor or vendor performed the requisite

Permanent



WSR 18-20-098

criminal background checks and that all personnel who will
be performing door-to-door activities on behalf of the com-
pany satisfy the requirements in this section. The company
must periodically audit whether the independent contractor or
vendor has completed the background checks in accordance
with this section.

(3) Requirements for personnel engaged in door-to-
door activities or public events.

(a) Training. A community solar company must estab-
lish requirements and training for its employees and persons
conducting door-to-door activities or appearing at public
events on behalf of the company and must retain documenta-
tion of the completion of training as required under WAC
480-103-150.

(b) Identification. A community solar company must
issue identification badges to be worn and prominently dis-
played by persons conducting door-to-door activities or
appearing at public events on behalf of the company. The
badge must:

(1) Accurately identify the community solar company, its
trade name, and its logo;

(i1) Display the person's photograph;

(iii) Display the person's full name; and

(iv) Display a customer service phone number for the
community solar company.

(c) Disclosures on initial contact. Upon first contact with
a customer, a person conducting door-to-door activities or
appearing at a public event on behalf of a community solar
company must:

(i) Identify the community solar company the person
represents; and

(i1) State that the person is not working for the customer's
local utility or any other community solar company.

(d) Branding. When conducting door-to-door activities
or appearing at public events on behalf of a community solar
company, a person may not display branding elements, such
as a logo, that suggests a relationship that does not exist
between that person and any utility, government agency, or
other community solar company.

(4) No requirement to choose a company. A commu-
nity solar company or a person conducting door-to-door
activities or appearing at a public event on behalf of a com-
munity solar company may not say or suggest to a customer
that the customer is required to choose a community solar
company.

NEW SECTION

WAC 480-103-115 Application for participation in a
community solar project. (1) No subscription without
consent. No community solar company may subscribe any
person to a community solar energy generation system with-
out that person's prior written consent.

(2) Identification of application form. Application
forms to participate in a community solar project must be
clearly identified as a contract for such participation.

(3) Permissible applicant information requirements.
If applicable, a community solar company may require the
following information from an applicant:
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(a) The applicant's name, street address, email address,
telephone number, and any alternative contact telephone
number;

(b) Proof of identification; provided that the community
solar company must allow the applicant to choose one form
of identification from a list provided by the company of at
least five sources of identification, which must include an
option for a current driver's license or other state-issued pho-
tographic identification card; and

(c) Additional information the community solar com-
pany reasonably needs to provide or bill for service.

NEW SECTION

WAC 480-103-120 Deposits. (1) Escrow or trust
account. Community solar companies that collect deposits
from customers, project participants, or applicants must
maintain an escrow or trust account where the company will
hold the deposits it collects.

(2) Interest on deposits. Community solar companies
that collect deposits from customers, project participants, or
applicants must pay interest on those deposits from the date
the company collects the deposit to the date the company
refunds or applies the deposit directly to the customer, project
participant, or applicant's account. For each calendar year,
the company will pay interest at the rate for the one-year
Treasury Constant Maturity calculated by the U.S. Treasury,
as published in the Federal Reserve's Statistical Release H.15
on January 15th of that year, or if January 15th is not a busi-
ness day, the rate posted on the following business day.

(3) Refund of deposits. A community solar company
must refund deposits plus interest, less any amounts due from
the project participant, when:

(a) The participant's deposits plus interest are not applied
toward the participant's account or portion of the community
solar project; and

(b) The participant terminates his or her participation in
the community solar project; or

(¢) The company terminates the participant's participa-
tion; or

(d) The community solar project ceases operation.

(4) Manner of refund. A community solar company
must refund any deposits plus interest in the manner indi-
cated by the project participant at the time of deposit, or as
modified by the project participant on a later date, using one
of the following methods:

(a) A check issued and mailed to the project participant
no later than fifteen days following termination of the partic-
ipant's participation in the project or termination of the proj-
ect; or

(b) Another form of payment mutually agreed upon by
the company and the participant.

NEW SECTION

WAC 480-103-125 Transfer of project participation.
A community solar company must allow project participants
to sell or otherwise transfer a portion or all of their interest in
a community solar project, subject to the following condi-
tions:
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(1) Neither the portion transferred nor any portion
retained by the project participant is smaller than the mini-
mum participation size specified in the contract between the
participant and the company;

(2) If the transfer is to one or more persons, those indi-
viduals must meet the company's participation requirements;

(3) The company may require the program participant to
obtain company approval of any transfer to another person,
which may not be unreasonably withheld; and

(4) If a program participant is unable or elects not to
transfer the participant's interest to another person, the com-
pany must allow a transfer back to the company.

NEW SECTION

WAC 480-103-130 Disclosure of private consumer
information. (1) Consent required. A community solar
company may not disclose private consumer information to
its affiliates, subsidiaries, or any other third party for the pur-
poses of marketing services or product offerings to a cus-
tomer, project participant, or applicant who does not already
subscribe to that service or product without the person's prior
written or electronic consent. The community solar company
must obtain such consent for each instance of disclosure of
the customer, project participant, or applicant's private con-
sumer information.

(2) Documentation of consent. The community solar
company must retain documentation of each consent for dis-
closure of private consumer information, which must include
the following information:

(a) Confirmation of consent for the disclosure of private
consumer information;

(b) The date of the consent and a list of the affiliates, sub-
sidiaries, or third parties to which the customer, project par-
ticipant, or applicant authorized disclosure of private con-
sumer information; and

(¢) Confirmation that the name, service address, and
account number, if applicable, exactly match the community
solar company's record for the customer, project participant,
or applicant who provided the consent.

(3) Inapplicability. This section does not prevent a com-
munity solar company from undertaking any of the follow-
ing:

(a) Disclosing the essential terms and conditions of spe-
cial contracts as provided in WAC 480-80-143;

(b) Distributing any marketing information in a project
participant's billing package; or

(c) Collecting and releasing information in aggregate
form related to services and products that customers, project
participants, or applicants obtain or request as long as the
aggregated information does not enable any specific cus-
tomer, project participant, or applicant to be identified.

NEW SECTION

WAC 480-103-135 Complaints and disputes. (1)
Complaints to the company. A community solar company
must establish procedures for resolving complaints it receives
from a customer, project participant, or applicant. At a mini-
mum, the company must take the following actions when it
receives such a complaint:
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(a) Acknowledge the company's receipt of the com-
plaint;

(b) Upon request, identify the company representative
the complainant can contact concerning the complaint;

(c) Investigate the complaint promptly as required by the
particular case;

(d) Report the results of the investigation to the com-
plainant;

(e) Take corrective action, if warranted, as soon as prac-
ticable under the circumstances;

() Inform the complainant of the right to escalate the
complaint to a supervisor at the company if the complainant
is dissatisfied with the results, decision, or any corrective
action the company has taken; and

(g) Inform the complainant, if still dissatisfied after
speaking with a supervisor, of the commission's address and
toll-free telephone number and of the complainant's right to
file a complaint with the commission.

(2) Complaints to the commission. Customers, project
participants, or applicants should attempt to resolve their dis-
putes with a community solar company prior to filing a com-
plaint with the commission. Customers, project participants,
applicants, or their representatives may file the following
types of complaints:

(a) Informal complaints. A person may make an informal
complaint against the company as provided in WAC 480-07-
910. The commission will investigate all such complaints and
will work with the company and the complainant to resolve
the dispute. As part of that investigation, the company must:

(i) Conduct its own investigation of the complaint and
report the results to the commission within five business days
or by a date the commission specifies;

(i1) Keep the commission informed of progress the com-
pany and the complainant have made toward resolving the
complaint; and

(iii) Respond to any commission request for additional
information within five business days of the request or by a
date the commission specifies.

(b) Formal complaints. A person may file a formal com-
plaint against the company as provided in WAC 480-07-370.
Upon receipt of a formal complaint, the commission will
determine the appropriate action to take including, but not
limited to, whether to initiate an adjudication to resolve the
dispute.

(3) Records of complaints. Each community solar com-
pany must keep a record of all complaints it receives, either
directly or upon referral from the commission, for at least
seven years and, upon request, make those records readily
available for commission review. The records for each com-
plaint must contain:

(a) The complainant's name and address;

(b) The date and nature of the complaint;

(c) Any and all actions the company took in response to
the complaint;

(d) The final disposition of the complaint; and

(e) All company documents regarding the complaint.

(4) Actions pending complaint resolution. The com-
munity solar company may not terminate a project partici-
pant's contract while the participant is pursuing any remedy
or appeal provided by commission rule or while engaged in
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the dispute resolution process required by this section. Pend-
ing resolution of any complaint, moneys not in dispute must
be paid when due, and the company must correct any condi-
tions posing a danger to health, safety, or property. The com-
pany must inform the complainant of these requirements
when referring the complainant to a company supervisor or to
the commission.

NEW SECTION

WAC 480-103-140 Electronic information. (1) Con-
sent required. A community solar company may provide in
electronic form, rather than paper, information a statute, rule,
or commission order requires the company to provide to a
customer, project participant, or applicant, only with the prior
written or electronic consent of the customer, project partici-
pant, or applicant. The electronic communication providing
the information must provide a link to that information or
otherwise sufficiently advise the customer, project partici-
pant, or applicant of how to access the information electroni-
cally.

(2) Format of electronic communications. All infor-
mation a community solar company provides in electronic
form must meet the requirements for format and any other
requirements specified in this chapter.

(3) Obtaining and documenting consent. The commu-
nity solar company must obtain the consent required in this
section directly from the customer, project participant, or
applicant for each service the company provides to the cus-
tomer, project participant, or applicant. The company also
must comply with the following requirements:

(a) Content. At a minimum, the consent must include the
following:

(i) The name, address, and account number, if applica-
ble, that exactly matches the community solar company
record for such person or account;

(i1) The customer, project participant, or applicant's affir-
mative decision to receive electronic information;

(iii) Confirmation of the customer, program participant,
or applicant's understanding that the community solar com-
pany will provide, upon request but subject to the limitations
in this section, a paper copy of any document the company
sends electronically at no additional charge;

(iv) Confirmation of the customer, project participant, or
applicant's understanding that the person may opt out of
receiving information electronically at any time and revert to
receiving paper documents through the mail at no additional
charge;

(v) Confirmation of the customer, project participant, or
applicant's understanding that it is that person's responsibility
to notify the community solar company of any change to the
person's email or other electronic address; and

(vi) Confirmation of the customer, program participant,
or applicant's understanding that, in addition to the paperless
account statements, the person may receive all notices
regarding service in electronic form including, but not limited
to, notices of the community solar company's intent to
increase rates and make changes in service.

(b) Consent disclosures. All consent disclosures must be
prominent on the community solar company's written or elec-
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tronic form, web page, or other electronic format and must be
clearly distinguishable from any other content in the docu-
ment, screen, or web page.

(i) Only information specified in this section may be
combined with the consent disclosures, including community
solar company contact information.

(i1) The consent disclosures must not have consent boxes
or spaces prefilled. The customer, project participant, or
applicant must personally check each box or space to give the
person's consent to receive electronic communication regard-
ing one or more services.

(c) Options. The consent disclosures on the document,
screen, or web page may provide for a single consent for all
communications related to a specific service or may offer
separate, individual opportunities to consent to the following
aspects of a service:

(1) Paperless billing;

(i) Automatic payments including, but not limited to,
one-time payments; or

(iii) Payment plans.

(d) Records. The community solar company must retain
a record of each customer, project participant, or applicant's
consent to receive electronic communications for each ser-
vice the company provides.

(e) Availability. The community solar company must
make its records of the customer, program participant, or
applicant's consent available to that person and to the com-
mission upon request and at no charge.

(4) Documents requiring paper delivery. A commu-
nity solar company must deliver paper copies of the follow-
ing documents to project participants no less than fifteen days
in advance of the noticed event:

(a) Notices of termination or suspension of any commu-
nity solar project in which the participant has an interest or of
community solar project services the participant receives;
and

(b) Notices of the company's involuntary termination of
a participant's interest in a community solar project.

(5) Limit on changes to information format.

(a) A community solar company is not obligated to pro-
vide both paper documents and electronic information to a
customer, project participant, or applicant on a continuous
basis.

(b) A community solar company may limit a customer,
project participant, or applicant who has consented to elec-
tronic communications to three requests for paper documents
in a twelve-month period.

(¢) A community solar company may require that a cus-
tomer, project participant, or applicant who requests an elec-
tronic statement also receive all statement inserts electroni-
cally.

(d) If a customer, project participant, or applicant is
unable to properly receive, view, or understand electronic
information the community solar company provides, the
company may refuse to provide that information in electronic
form to that person.

(6) Undeliverable electronic information.

(a) If the community solar company receives a message
or otherwise becomes aware that any electronic information
it has sent to a customer, project participant, or applicant is
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undeliverable or did not reach the intended recipient, the
company must take one or both of the following actions by
the end of the next business day to ascertain and resolve the
issue:

(i) Resend the electronic information to the electronic
address the customer, program participant, or applicant pro-
vided to the company; or

(i1) Contact the customer, project participant, or appli-
cant by telephone.

(b) If any electronic information remains undeliverable
after the community solar company takes one or both of the
actions required in (a) of this subsection, the company must
send the information by mail to the customer, project partici-
pant, or applicant. In the mailing, the company must explain
that the company is unable to deliver information to the elec-
tronic address in its records and that the company will only
send paper copies of future information to the customer, proj-
ect participant, or applicant until the person provides the
company with a functioning electronic address.

NEW SECTION

WAC 480-103-145 Meter tests. (1) Testing fre-
quency. A community solar company must test and report to
project participants the accuracy of each of its community
solar project's meters every twelve months.

(2) Dispute resolution. If a project participant disputes
any meter test result, the company or the customer may file a
complaint with the commission.

(a) When the commission has notified the company that
the commission has received a complaint regarding a meter
test result, the company may not alter the meter in any man-
ner unless authorized by the commission. The commission
may consider any alteration to the meter in violation of this
requirement as support for the complaint.

(b) The commission may require the company to per-
form an additional meter test and report the test results to the
commission within ten business days.

PART IV

RECORDS AND REPORTING RULES

NEW SECTION

WAC 480-103-150 Retention and preservation of
records and reports. Community solar companies receiving
incentive payments must maintain and preserve, for a period
of seven years, suitable records as may be necessary to deter-
mine the amount of incentive the company applied for and
received. Such records must be open for examination at any
time upon notice by the utility that made the payment and by
the commission. The commission otherwise adopts the stan-
dards in the publication, Regulations to Govern the Preserva-
tion of Records of Electric, Gas, and Water Companies, pub-
lished by the National Association of Regulatory Utility
Commissioners, as the standards for records retention for
community solar companies as described in WAC 480-103-
999.
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NEW SECTION

WAC 480-103-155 Reports of accidents. (1) Initial
notification. Each community solar company must notify the
commission orally or by email of any accident that results in
death or serious injury to any person occurring in connection
with a company's community solar project or through contact
with its facilities no later than the second business day fol-
lowing the company's discovery of the accident.

(2) Follow-up report. The community solar company
must submit a follow-up written report of the accident to the
commission within fifteen business days of the initial notifi-
cation. The report must include, at a minimum:

(a) The time and place of the accident;

(b) A brief description of how the accident occurred;

(c) Whether the accident resulted in a fatality;

(d) The name and address of the persons injured; and

(e) A brief description of the company's response to the
accident including, but not limited to, any medical treatment
that was provided to the injured persons.

PART V

ADOPTION BY REFERENCE

NEW SECTION

WAC 480-103-999 Adoption by reference. In this
chapter, the commission adopts by reference the regulations
and standards in Regulations to Govern the Preservation of
Records of Electric, Gas, and Water Companies, published
by the National Association of Regulatory Utility Commis-
sioners (NARUC) as the standards for records retention for
community solar companies unless otherwise specified in
these rules. The commission adopts the version of this docu-
ment in effect in 2007. This is a copyrighted publication, and
copies are available from NARUC in Washington, D.C., or at
the NARUC publications store online at http://www.naruc.
org/store. The publication is also available for inspection at
the commission's offices.

WSR 18-20-107
PERMANENT RULES
EXECUTIVE ETHICS BOARD
[Filed October 2, 2018, 1:24 p.m., effective November 2, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to adopt a
rule that implements the new Public Records Act (PRA)
requirements and provide the necessary findings so that the
executive ethics board may use the amended statutory default
fee schedule effective July 23, 2017, and explain the proce-
dures for payment of copies and waiver of fees. This rule
making will also update the rule to provide clarity to state
employees and the public.

Citation of Rules Affected by this Order: Amending
WAC 292-130-020, 292-130-050, 292-130-100, 292-130-
110, 292-130-130, and 292-130-140.

Statutory Authority for Adoption: RCW 42.52.360.
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Adopted under notice filed as WSR 18-16-026 on July
24,2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 6,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
6, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 28, 2018.

Ruthann Bryant
Administrative Officer

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-020 Agency description—Contact
information—Public records officer. (1) The executive
ethics board was created by chapter 42.52 RCW to enforce
the state's ethics law and rules adopted under it with respect
to statewide elected officers and all other officers and
employees in the executive branch, boards and commissions,
and institutions of hlgher education.

by-the-governer:))

(2) Any person wishing to request access to public
records of the executive ethics board, or seeking assistance in
making such a request, should contact the public records offi-
cer of the executive ethics board:

Executive Director
Executive Ethics Board
2425 Bristol Court S.W.
P.O. Box 40149

Olympia, WA 98504-0149
360-664-0871
360-586-3955 (fax)
ethics@atg.wa.gov

Information and a request form is also available at the execu-
tive ethlcs board's web site at www. ethlcs wa. gov ((T—he
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(3) The public records officer will oversee compliance
with the act but another executive ethics board staff member
may process the request. Therefore, these rules will refer to

the public records officer or "designee." ((Fhe-publierecerds
e tosi e . hics | L oill

of the-exeeutiveethiesboard:))

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-050 Availability of public records. (1)
((Hours—for-inspeetion—ofreeerds:)) Public records are
available for inspection and copying Monday through Friday,
9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m., excluding legal
holidays and during scheduled board meetings. Records must
be inspected at the offices of the executive ethics board.
Many public records are also available for inspection and
copying on www.ethics.wa.gov at any time, at no cost.

(2) ((Reeerds—index:)) An index of public records is
available for use by members of the public, including final
orders, stipulations and advisory opinions. The indices for
these documents are available upon request.

(3) ((Organizatien—efreeords:)) The executive ethics
board will maintain its records in a reasonably organized
manner. The executive ethics board will take reasonable
actions to protect records from damage and disorganization.
A requestor ((shall)) must not take executive ethics board
records from executive ethics board offices without the per-
mission of the public records officer or designee. A variety of
records is available on the executive ethics board web site at
www.ethics.wa.gov. Requestors are encouraged to view the
documents available on the web site prior to submitting a
records request.

(4) (Making-arequestforpublie reeords:

fa))) Any person wishing to inspect or copy public
records of the executive ethics board should make the request
in writing on the executive ethics board request form or
through an online portal, or by letter, fax, or email addressed
to the public records officer at the email address publicly des-
ignated by the executive ethics board, or by submitting the
request in person at the executive ethics board office and
including the following information:

((®)) (a) Name of requestor;

((6D)) (b) Address of requestor;

((61))) (c) Other contact information, including tele-
phone number and ((any)) email address;

((6¥))) (d) Identification of the public records adequate
for the public records officer or designee to locate the
records; and

((69)) (e) The date and time of day of the request.

((5))) (5) If the requestor wishes to have copies of the
records made instead of simply inspecting them, he or she
should so indicate and make arrangements to pay for copies
of the records or a deposit. Pursuant to WAC 292-130-110,
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)) charges for copies are pro-
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e))) (c) Acknowledge receipt of the request and ask the
requestor to provide clarification for a request that is unclear,

vided in a fee schedule available at the executive ethics board

and provide, to the greatest extent possible, a reasonable esti-

office or www.ethics.wa.gov.

((€))) (6) A records request form is available for use by
requestors at the executive ethics board office ((efthepublie
reeords-efficer)) and online at www.ethics.wa.gov.

((68))) (1) The public records officer or designee may
accept requests for public records that contain the above
information by telephone or in person. If the public records
officer or designee accepts such a request, he or she will con-
firm receipt of the information and the substance of the
request in writing.

(8) If requestors refuse to identify themselves or provide
sufficient contact information, the agency will respond to the
extent feasible and consistent with the law.

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-100 Processing of public records
requests—General (1) ((P—Peﬂdingiﬁﬂ-lest—assﬁ%afwei

2 Aeknowledging reeeipt-ofrequest:)) Upon receipt

of a request, the executive ethics board will assign it a track-
ing number and log it in.

(2) The public records officer or designee will evaluate
the request according to the nature of the request, volume,
and availability of requested records.

(3) Following the initial evaluation of the request under
this subsection, and within five business days of receipt of the
request, the public records officer or designee will do one or
more of the following:

(a) Make the records available for inspection or copy-
ing((s

))) including:

(1) If the copies are available on the executive ethics
board's web site, provide the internet address and link on the
web site to the specific records requested;

(ii) If copies are requested and payment of a deposit for
the copies, if any, is made or other terms of payment are
agreed upon, send the copies to the requestor((:

).

(b) Acknowledge receipt of the request and provide a
reasonable estimate of when records or an installment of
records will be available; or

(.( ' . . .

mate of time the executive ethics board will require to
respond to the request if it is not clarified.

(1) Such clarification may be requested and provided by
telephone and memorialized in writing;

(i1) If the requestor fails to respond to a request for clari-
fication and the entire request is unclear, the executive ethics
board need not respond to it. The executive ethics board will
respond to those portions of a request that are clear: or

(d) Deny the request.

((3r-€Consequences—offailureterespond:)) (4) If the
executive ethics board does not respond in writing within five
business days of receipt of the request for disclosure, the
requestor should ((eenstder-eontaeting)) contact the public
records officer or designee to determine the reason for the
failure to respond.

(((4Proteetingrights-ef-others:)) (5) In the event that

the requested records contain information that may affect
rights of others and may be exempt from disclosure, the pub-
lic records officer or designee may, prior to providing the
records, give notice to such others whose rights may be
affected by the disclosure. Such notice should be given so as
to make it possible for those other persons to contact the
requestor and ask him or her to revise the request, or, if nec-
essary, seek an order from a court to prevent or limit the dis-
closure. The notice to the affected persons will include a copy
of the request.

(5 Reeords—exempt—from—diselesure:)) (6) Some

records are exempt from disclosure, in whole or in part. If the
executive ethics board believes that a record is exempt from
disclosure and should be withheld, the public records officer
or designee will state the specific exemption and provide a
brief written explanation of why the record or a portion of the
record is being withheld. If only a portion of a record is
exempt from disclosure, but the remainder is not exempt, the
public records officer or designee will redact the exempt por-
tions, provide the nonexempt portions, and indicate to the
requestor why portions of the record are being redacted.

((f6-nspeetion-of reeords:

€)) (7) Consistent with other demands, the executive
ethics board ((shall)) will promptly provide space to inspect
public records. No member of the public may remove a doc-
ument from the viewing area or disassemble or alter any doc-
ument. The requestor ((shall)) must indicate which docu-
ments he or she wishes the executive ethics board to copy.

((#))) The requestor must claim or review the assembled
records within thirty days of the executive ethics board's noti-
fication to him or her that the records are available for inspec-
tion or copying. The agency will notify the requestor in writ-
ing of this requirement and inform the requestor that he or she
should contact the agency to make arrangements to claim or
review the records. If the requestor or a representative of the
requestor fails to claim or review the records within the
thirty-day period or make other arrangements, the executive
ethics board may close the request and refile the assembled
records. Other public records requests can be processed
ahead of a subsequent request by the same person for the
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same or almost identical records, which can be processed as a
new request.

(D Previding-eopies-ofreeords:)) (8) After inspection
is complete, the public records officer or designee will make
the requested copies or arrange for copying. Where executive
ethics board charges for copies, the requestor must pay for
the copies.

(8 Providingreeords-ininstathments:)) (9) When the
request is for a large number of records, the public records
officer or designee will provide access for inspection and
copying in installments, if he or she reasonably determines
that it would be practical to provide the records in that way.
If, within thirty days, the requestor fails to inspect the entire
set of records or one or more of the installments, the public
records officer or designee may stop searching for the
remaining records and close the request.

(((9)-Completion-ofinspeetion:)) (10) When the inspec-
tion of the requested records is complete and all requested
copies are provided, the public records officer or designee
will indicate that the executive ethics board has completed a
((diligent)) reasonable search for the requested records and
made any located nonexempt records available for inspec-
tion.

((HH)—Elosing—withdrawn—eor—abandoned—request:))
(11) When the requestor either withdraws the request ((ex)),
fails to clarify an entirely unclear request, fails to fulfill his or
her obligations to inspect the records ((ex)), pay the deposit,
pay the required fees for an installment, or make final pay-
ment for the requested copies, the public records officer or
designee will close the request and, unless the agency has
already indicated in previous correspondence that the request
would be closed under the above circumstances, indicate to
the requestor that the executive ethics board has closed the
request.

() Eater-diseovered-documents:)) (12) If, after the
executive ethics board has informed the requestor that it has
provided all available records, the executive ethics board
becomes aware of additional responsive documents existing
at the time of the request, it will promptly inform the
requestor of the additional documents and provide them on
an expedited basis.

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-110 Costs of providing copies of pub-

lic records—Payments. (1) ((Costsforpaper—eopies:))
There is no fee for inspecting public records((—A—requester
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4 Payment-—Payment-may be-made byeash;eheelgor
money-orderto-the-exeeutiveethiesboard:)), including
inspecting records on the executive ethics board's web site.

(2) The executive ethics board is not calculating actual
costs for copying records because to do so would be unduly
burdensome for the following reasons: The executive ethics
board does not have the resources to conduct a study to deter-
mine its actual copying costs; to conduct such a study would
interfere with other essential board functions; and the public
and requestors have commented on and been informed of
authorized fees and costs provided in the Public Records Act
including RCW 42.56.120 and other laws. It is more cost effi-
cient, expeditious and in the public interest for the executive
ethics board to adopt the state legislature's approved fees and
costs for most of the executive ethics board's records, as
authorized in RCW 42.56.120 and as published in the execu-
tive ethics board's fee schedule.

(3) The executive ethics board will charge for copies of
records pursuant to the default fees in RCW 42.56.120 (2)(b)
and (c). The executive ethics board will charge for custom-
ized services pursuant to RCW 42.56.120(3). Under RCW
42.56.130, the executive ethics board may charge other copy
fees authorized by statutes outside of chapter 42.56 RCW.
The executive ethics board may enter into an alternative fee
agreement with a requestor under RCW 42.56.120(4). The
charges for copying methods used by the executive ethics
board are summarized in the fee schedule available on the
executive ethics board's web site at www.ethics.wa.gov.

(4) Requestors are required to pay for copies in advance
of receiving records. Fee waivers are an exception and are
available for some small requests under the following condi-
tions:

(a) It is within the discretion of the public records officer
or designee to waive copying fees when:

(1) All of the records responsive to an entire request are
paper copies only and are twenty-five or fewer pages; or

(i1) All of the records responsive to an entire request are

electronic and can be provided in a single email with attach-
ments of a size totaling no more than the equivalent of one

hundred printed pages. If that email for any reason is not
deliverable, records will be provided through another means

of delivery, and the requestor will be charged in accordance
with this rule.

(b) Fee waivers are not applicable to records provided in
installments.

(5) The public records officer or designee may require an
advance deposit of ten percent of the estimated fees when the
copying fees for an installment or an entire request, or cus-
tomized service charge, exceeds twenty-five dollars.

(6) All required fees must be paid in advance of release
of the copies or an installment of copies. or in advance of
when a deposit is required. The executive ethics board will
notify the requestor of when payment is due.
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(7) Payment should be made by check or money order to
the executive ethics board. The executive ethics board prefers
not to receive cash.

(8) The executive ethics board will close a request when

a requestor fails by the payment date to pay in the manner
prescribed for records, an installment of records, or a required
deposit.

AMENDATORY SECTION (Amending WSR 16-16-073,
filed 7/29/16, effective 8/29/16)

WAC 292-130-130 Exemptions. (1) The Public
Records Act provides that a number of types of documents
are exempt from public inspection and copying. In addition,
documents are exempt from disclosure if any "other statute"

exempts or prohibits disclosure. ((Regqtestors—should-be

3))) (2) During the course of an investigation, records
generated or collected as a result of the investigation may be
exempt from public inspection and copying under RCW
42.56.240.

(a) The investigation is not considered complete until a
case is resolved either by a stipulation and settlement that is
signed by all parties; or, when the board enters a final order
after a public hearing.

(b) The following records are not considered part of the
investigation file and are releasable upon request:

(1) Complaints, upon receipt by the respondent;

(i1) The board staff's investigation report;

(iii) The board's findings of reasonable cause or no rea-
sonable cause; and

(iv) Stipulations and settlements, upon receipt by the
board.

AMENDATORY SECTION (Amending WSR 16-16-075,
filed 7/29/16, effective 8/29/16)

WAC 292-130-140 Review of denials of public
records request. (1) ((RPetition-for-internal-administrative
review-of-denial-of-aeeess:)) Any person who objects to the
initial denial or partial denial of a records request may peti-
tion in writing (including email) to the public records officer
or designee for review of that decision. The petition should
include a copy of or reasonably identify the written statement
by the public records officer or designee denying the request.

(2) ((Consideration-ofpetitionforreview:)) The public
records officer or designee will promptly provide the petition
and any other relevant information to the chair of the board or
the chair's designee. The chair or the chair's designee will
immediately consider the matter and either affirm or reverse
such denial within two business days following the executive
ethics board's receipt of the petition, or within such other time
as mutually agreed upon by the requestor and executive eth-
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ics board((-er-eat-a-special-meeting-of-the-board-assoon-as
legallypessible-te-reviewthe-denial)).

(3) (Review-by-the-atterneygeneral's-offiee:)) Pursu-
ant to RCW 42.56.530, if the executive ethics board denies a

requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter. The attorney general has adopted rules on such
requests in WAC 44-06-160.

(4) ((Judieialreviews)) Any person may obtain court
review of denials of public records requests pursuant to RCW
42.56.550 at the conclusion of two business days after the ini-

tial denial regardless of any internal administrative appeal.

WSR 18-20-117
PERMANENT RULES
HEALTH CARE AUTHORITY
(Public Employees Benefits Board)

[Admin #2018-02—Filed October 3, 2018, 8:00 a.m., effective January 1,
2019]

Effective Date of Rule: January 1, 2019.
Purpose: 1. Implement public employees benefits
board (PEBB) policy resolutions:

Amend WAC 182-08-187 which governs the process an
employing agency would use to correct an eligibility or
enrollment error.

Authorize a retiree who is no longer eligible to remain
enrolled in a PEBB health plan to remain enrolled in
retiree term life insurance coverage.

Authorize retirees and survivors to defer enrollment in a
PEBB health plan if they are enrolled in the Civilian
Health and Medical Program of the Department of Vet-
eran's Affairs coverage.

2. Making technical amendments to:

Change references to the PEBB appeals committee to
instead refer to the PEBB appeals unit and changing
cross-references to rules in chapter 182-16 WAC.
Clarify that it is the PEBB program that sends and
receives the Consolidated Omnibus Budget Reconcilia-
tion Act (COBRA) election form, reviews COBRA eligi-
bility, and receives COBRA payments.

Clarify in WAC 182-12-146 that enrollees that do not fit
the definition of qualified beneficiary under COBRA
qualify for continuation of PEBB coverage as authorized
by RCW 26.60.015 and PEBB through their policy reso-
lution on May 23, 2000.

Revise several definitions in WAC 182-08-015 and 182-
12-109.

Make child eligibility consistent within state statutes.
Correct numbering errors in WAC 182-08-187.

Clarify in WAC 182-08-197 that an employee's forms
must be received by their employing state agency or the
applicable contracted vendor no later than thirty-one
days after the employee becomes eligible for PEBB ben-
efits.
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* Revise WAC 182-08-198 to address when coverage
begins for a member who enrolls in a medicare advan-
tage plan.

e Clarify where enrollment forms should be submitted in
WAC 182-08-198.

* Revise WAC 182-08-199 to clarify procedures during
open enrollment and special open enrollment for flexible
spending arrangement and dependent care assistance
program and amending multiple rules to better align with
salary reduction plan document language. Clarify each
employer's responsibility for payment of the employer
contribution when an employee transfers from one
employing agency to another in WAC 182-08-200.

*  Revise WAC 182-08-240 to improve readability.

*  Amend procedural requirements in WAC 182-12-171 to
add if a retiree employee elects to enroll a dependent in
PEBB insurance coverage, the dependent must be
enrolled in the same PEBB medical and PEBB dental
plan as the retiring employee with a narrow exception.

* Update WAC 182-12-123 to refer to the appropriate
WAC reference to enroll in PEBB retiree insurance cov-
erage after deferring.

* Include more detail in WAC 182-12-205 regarding who
is eligible and to reference the appropriate WAC for
requirements to defer a PEBB retiree health plan.

* Add additional language to WAC 182-12-262 to make
clear that a subscriber has to satisfy the enrollment
requirements in WAC 182-12-262(4) in order to enroll
eligible dependents.

e Clarify the enforcement of the National Medical Support
Notice (NMSN) when a terminated employee elects self-
only COBRA in WAC 182-12-263.

*  Clarify the forty-five day rule related to premium pay-
ments and premium refunds by cross-referencing WAC
182-12-146 with WAC 182-08-180, clarify if WAC 182-
08-180 is applicable to all or just employees eligible for
the employer contribution.

*  Clarify rules related to elected officials in WAC 182-12-
180.

* Add additional language so it is clear that the surcharges
are in addition to the monthly premium and cross-refer-
enced additional rules within WAC 182-08-185 that
apply.

*  Clarify WAC 182-08-185 that a premium surcharge will
be applied when a spouse or state-registered domestic
partner is enrolled in medical coverage.

*  Clarify that the dependent of a retiree must be enrolled in
the same medical and dental plan with narrow exceptions
in chapter 182-12 WAC.

* Amend a cross-reference to the definition of separated
employee in WAC 182-12-171.

*  Remove NMSN from the special open enrollment event
rules in chapters 182-08 and 182-12 WAC because it is
addressed in a separate rule.

e Clarify that the subscriber must maintain continuous
enrollment in one of the types of coverage allowed and
clarify timelines for deferral upon retirement and postre-
tirement in WAC 182-12-200 and 182-12-205.

*  Clarify COBRA and the deferral process for surviving
dependents in WAC 182-12-265 and 182-12-180.
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3. Amending rule to improve administration of the
PEBB program:

*  Revise the employer group application process to autho-
rize alternative requirements for employer groups that
are not able to provide historical claims data and cost
information as required in WAC 182-08-235.

*  Clarify in chapter 182-08 WAC that an employee must
provide evidence of the special open enrollment event in
addition to the required form in order to make an enroll-
ment change during a special open enrollment.

* Add an exception to WAC 182-12-205 regarding when
PEBB insurance coverage will end for a member who
enrolls in a medicare advantage plan. Clarifying that
once a retiree voluntarily terminates the coverage, the
retiree cannot reenroll in PEBB benefits unless the
retiree becomes newly eligible.

*  Change the reasonable alternative for enrollees who use
tobacco products to require enrollees eighteen or older to
attest to having enrolled in a cessation program and to
require enrollees thirteen through seventeen to have
accessed the required web site information.

*  Revise WAC 182-12-262 to convey antirescission lim-
itations in the PEBB program's discretion.

*  Revise WAC 182-12-300 to include the requirement for
subscribers who complete the well-being assessment and
earn the $25 gift card to claim the gift card within the
same calendar year.

Citation of Rules Affected by this Order: Amending
WAC 182-08-015, 182-08-180, 182-08-185, 182-08-187,
182-08-196, 182-08-197, 182-08-198, 182-08-199, 182-08-
200, 182-08-235, 182-08-240, 182-12-109, 182-12-113, 182-
12-114, 182-12-123, 182-12-128, 182-12-129, 182-12-131,
182-12-133, 182-12-138, 182-12-141, 182-12-142, 182-12-
146, 182-12-148, 182-12-171, 182-12-180, 182-12-200, 182-
12-205, 182-12-207, 182-12-208, 182-12-209, 182-12-211,
182-12-250, 182-12-260, 182-12-262, 182-12-263, 182-12-
265, 182-12-270, and 182-12-300.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Other Authority: PEBB policy resolutions.

Adopted under notice filed as WSR 18-17-188 on
August 22, 2018.

Changes Other than Editing from Proposed to Adopted
Version: The authority decided to not make the proposed
changes to the definition of long-term disability insurance in
WAC 182-08-015 and 182-12-109.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
39, Repealed 0.
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Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 39, Repealed 0.

Date Adopted: October 3, 2018.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-015 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates other meaning:

"Affordable Care Act" means the federal Patient Protec-
tion and Affordable Care Act, P.L. 111-148, as amended by
the federal Health Care and Education Reconciliation Act of
2010, P.L. 111-152, or federal regulations or guidance issued
under the Affordable Care Act.

"Annual open enrollment" means an annual event set
aside for a period of time when subscribers may make
changes to their health plan enrollment and salary reduction
elections for the following plan year. During the annual open
enrollment, subscribers may transfer from one health plan to
another, enroll or remove dependents from coverage, or
enroll in or waive enrollment in PEBB medical. Employees
eligible to participate in the salary reduction plan may enroll
in or change their election under the dependent care assis-
tance program (DCAP)((;)) and the medical flexible spending
arrangement (FSA)((;-ex)). They may also enroll in or opt out
of the premium payment plan.

"Authority" or "HCA" means the Washington state
health care authority.

"Board" means the public employees benefits board
established under provisions of RCW 41.05.055.

"Calendar days" or "days" means all days including Sat-
urdays and Sundays.

"Consolidated Omnibus Budget Reconciliation Act" or
"COBRA" means continuation coverage as administered
under 42 U.S.C. Secs. 300bb-1 through 300bb-8.

"Continuation coverage" means the temporary continua-
tion of ((PEBB)) health plan coverage available to enrollees
after a qualifying event occurs as administered under ((Fitle
XXH-of the Publie Health-Serviee-(PHS)Aet)) the Consoli-
dated Omnibus Budget Reconciliation Act (COBRA), 42
U.S.C. Secs. 300bb-1 through 300bb-8, the Uniformed Ser-
vices Employment and Reemployment Rights Act
(USERRA), 38 U.S.C. Secs. 4301 through 4335, or PEBB
insurance coverage extended by the public employees bene-
fits board under WAC 182-12-133, 182-12-141, 182-12-142,
182-12-146, 182-12-148, and 182-12-270.

"Contracted vendor" means any person, persons, or
entity under contract or agreement with the HCA to provide
goods or services for the provision or administration of
PEBB benefits. The term "contracted vendor" includes sub-
contractors of the HCA and subcontractors of any person,
persons, or entity under contract or agreement with the HCA
that provide goods or services for the provision or adminis-
tration of PEBB benefits.
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"Creditable coverage" means coverage that meets the
definition of "creditable coverage" under RCW 48.66.020
(13)(a) and includes payment of medical and hospital bene-
fits.

"Defer" means to postpone enrollment or interrupt
enrollment in a PEBB health plan by a retiree or an eligible
survivor.

"Dependent” means a person who meets eligibility
requirements in WAC 182-12-260, except that "surviving
spouses, state registered domestic partners, and dependent
children" of emergency service personnel who are killed in
the line of duty is defined in WAC 182-12-250.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby state and public employees may pay
for certain employment related dependent care with pretax
dollars as provided in the salary reduction plan ((autherized
in-ehapter41-05-RCEW)) under this chapter pursuant to 26
U.S.C. Sec. 129 or other sections of the Internal Revenue
Code.

"Director" means the director of the authority.

"Documents" means papers, letters, writings, electronic
mail, electronic files, or other printed or written items.

"Employee" for the public employees benefits board pro-
gram includes all employees of the state, whether or not cov-
ered by civil service; elected and appointed officials of the
executive branch of government, including full-time mem-
bers of boards, commissions, or committees; justices of the
supreme court and judges of the court of appeals and the
superior courts; and members of the state legislature. Pursu-
ant to contractual agreement with the authority, "employee"
may also include: (a) Employees of a county, municipality, or
other political subdivision of the state and members of the
legislative authority of any county, city, or town who are
elected to office after February 20, 1970, if the legislative
authority of the county, municipality, or other political subdi-
vision of the state submits application materials to the author-
ity to provide any of its insurance programs by contract with
the authority, as provided in RCW 41.04.205 and 41.05.021
(1)(g); (b) employees of employee organizations representing
state civil service employees, at the option of each such
employee organization, and, effective October 1, 1995,
employees of employee organizations currently pooled with
employees of school districts for the purpose of purchasing
insurance benefits, at the option of each such employee orga-
nization; (c) employees of a school district if the authority
agrees to provide any of the school districts' insurance pro-
grams by contract with the authority as provided in RCW
28A.400.350; (d) employees of a tribal government, if the
governing body of the tribal government seeks and receives
the approval of the authority to provide any of its insurance
programs by contract with the authority, as provided in RCW
41.05.021 (1)(f) and (g); (e) employees of the Washington
health benefit exchange if the governing board of the
exchange established in RCW 43.71.020 seeks and receives
approval of the authority to provide any of its insurance pro-
grams by contract with the authority, as provided in RCW
41.05.021 (1)(g) and (n); and (f) employees of a charter
school established under chapter 28A.710 RCW. "Employee"
does not include: Adult family home providers; unpaid vol-
unteers; patients of state hospitals; inmates; employees of the
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Washington state convention and trade center as provided in
RCW 41.05.110; students of institutions of higher education
as determined by their institution; and any others not
expressly defined as employees under RCW 41.05.011 or by
the authority under this chapter.

"Employer" for the public employees benefits board pro-
gram means the state of Washington.

"Employer-based group health plan" means group medi-
cal and group dental related to a current employment rela-
tionship. It does not include medical or dental coverage avail-
able to retired employees, individual market medical or den-
tal coverage, or government-sponsored programs such as
medicare or medicaid.

"Employer-based group medical" means group medical
related to a current employment relationship. It does not
include medical coverage available to retired employees,
individual market medical coverage, or government-spon-
sored programs such as medicare or medicaid.

"Employer contribution" means the funding amount paid
to the authority by a state agency, employer group, or charter
school for its eligible employees as described in WAC 182-
12-114 and 182-12-131((;-and-the-employee's-eligible- depen-
dea%s—&s—dese&bed—rr%@l—é%%—l%—%@))

"Employer group" means those counties, municipalities,
political subdivisions, the Washington health benefit
exchange, tribal governments, school districts, educational
service districts, and employee organizations representing
state civil service employees, obtaining employee benefits
through a contractual agreement with the authority as
described in WAC 182-08-245.

"Employer group rate surcharge" means the rate sur-
charge described in RCW 41.05.050(2).

"Employer-paid coverage" means PEBB insurance cov-
erage for which an employer contribution is made by a state
agency, employer group, or charter school for employees eli-
gible under WAC 182-12-114 and 182-12-131. It also means
basic benefits described in RCW 28A.400.270(1) for which
an employer contribution is made by school districts or an
educational service district.

"Employing agency" for the public employees benefits
board program means a division, department, or separate
agency of state government, including an institution of higher
education; a county, municipality, school district, educational
service district, or other political subdivision; ((eharter
sehoeler)) and a tribal government covered by chapter 41.05
RCW.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-12 WAC, who is
enrolled in PEBB benefits, and for whom applicable pre-
mium payments have been made.

"Exchange" means the Washington health benefit
exchange established in RCW 43.71.020, and any other
health benefit exchange established under the Affordable
Care Act.

"Exchange coverage" means coverage offered by a qual-
ified health plan through an exchange.

"Faculty" means an academic employee of an institution
of higher education whose workload is not defined by work
hours but whose appointment, workload, and duties directly
serve the institution's academic mission, as determined under
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the authority of its enabling statutes, its governing body, and
any applicable collective bargaining agreement.

"Health plan" means a plan offering medical or dental, or
both, developed by the public employees benefits board and
provided by a contracted vendor or self-insured plans admin-
istered by the HCA.

"Insignificant shortfall" means a premium balance owed
that is less than or equal to the lesser of $50 or ten percent of
the premium required by the health plan as described in Trea-
sury Regulation 26 C.F.R. 54.4980B-8.

"Institutions of higher education" means the state public
research universities, the public regional universities, The
Evergreen State College, the community and technical col-
leges, and the state board for community and technical col-
leges.

"Large claim" means a claim for more than $25,000 in
allowed costs for services in a quarter.

"Layoff," for purposes of this chapter, means a change in
employment status due to an employer's lack of funds or an
employer's organizational change.

"Life insurance" for eligible employees includes basic
life insurance and accidental death and dismemberment
(AD&D) insurance paid for by the employing agency, as well
as optional life insurance and optional AD&D insurance
offered to and paid for by employees for themselves and their
dependents. Life insurance for eligible retirees includes
retiree term life insurance offered to and paid for by retirees.

"LTD insurance" includes basic long-term disability
insurance paid for by the employing agency and long-term
disability insurance offered to employees on an optional
basis.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby eligible state and public
employees may reduce their salary before taxes to pay for
medical expenses not reimbursed by insurance as provided in
the salary reduction plan ((autherizedin—echapter41-065
REW)) under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the Internal Revenue Code.

"Ongoing large claim" means a claim where the patient
is expected to need ongoing case management into the next
quarter for which the expected allowed cost is greater than
$25,000 in the quarter.

"PEBB" means the pubhc employees benefits board

"PEBB benefits" means one or more insurance cover-
ages or other employee benefits administered by the PEBB
program within the health care authority.

"PEBB insurance coverage" means any health plan, life
insurance, long-term disability (LTD) insurance, long-term
care insurance, or property and casualty insurance adminis-
tered as a PEBB benefit.

"PEBB program" means the program within the HCA
that administers insurance and other benefits for eligible
employees (as described in WAC 182-12-114), eligible
retired employees (as described in WAC 182-12-171((3;))
and 182-12-180), eligible survivors (as described in WAC
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182-12-180, 182-12-250, and 182-12-265), eligible depen-
dents (as described in WAC 182-12-250 and 182-12-260)
and others as defined in RCW 41.05.011.

"Plan year" means the time period established by the
authority.

"Premium payment plan" means a benefit plan whereby
state and public employees may pay their share of group
health plan premiums with pretax dollars as provided in the
salary reduction plan.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's medical premium
contribution, due to an enrollee's tobacco use or ((&)) an
enrolled subscriber's spouse or state registered domestic part-
ner choosing not to enroll in ((kis-erher)) their employer-
based group medical when:

* ((Premiums—are)) The spouse's or state registered
domestic partner's share of the medical premium is less than
ninety-five percent of the additional cost an employee would
be required to pay to enroll a spouse or state registered
domestic partner in the Uniform Medical Plan (UMP) Classic
((premiums)); and

* The benefits have an actuarial value of ((benefitsis)) at
least ninety-five percent of the actuarial value of UMP Clas-
sic benefits.

"Qualified health plan" means a medical plan that is cer-
tified to be offered through an exchange.

"Salary reduction plan" means a benefit plan whereby
state and public employees may agree to a reduction of salary
on a pretax basis to participate in the dependent care assis-
tance program (DCAP), medical flexible spending arrange-
ment (FSA), or premium payment plan ((as—autherized-in
chapter41-05-RCEW)) offered pursuant to 26 U.S.C. Sec. 125
or other sections of the Internal Revenue Code.

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
and salary reduction elections outside of the annual open
enrollment period when specific life events occur. During the
special open enrollment subscribers may change health plans
and enroll or remove dependents from coverage. Addition-
ally, employees may enroll in or waive enrollment in PEBB
medical. Employees eligible to participate in the salary
reduction plan may enroll in or ((ehange)) revoke their elec-
tion under the DCAP, medical FSA, or the premium payment
plan and make a new election. For special open enrollment
events related to specific PEBB benefits, see WAC 182-08-
198, 182-08-199, 182-12-128, and 182-12-262.

"State agency" means an office, department, board, com-
mission, institution, or other separate unit or division, how-
ever designated, of the state government and all personnel
thereof. It includes the legislature, executive branch, and
agencies or courts within the judicial branch, as well as insti-
tutions of higher education and any unit of state government
established by law.

"Subscriber" means the employee, retiree, continuation
coverage enrollee, or survivor who has been determined eli-
gible by the PEBB program, employer group, state agency, or
charter school and is the individual to whom the PEBB pro-
gram and contracted vendors will issue all notices, informa-
tion, requests, and premium bills on behalf of enrollees.
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"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, pipe tobacco, chewing tobacco, snuff, and other
tobacco products. It does not include e-cigarettes or United
States Food and Drug Administration (FDA) approved quit
aids.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

"Tribal government" means an Indian tribal government
as defined in Section 3(32) of the Employee Retirement
Income Security Act of 1974 (ERISA), as amended, or an
agency or instrumentality of the tribal government, that has
government offices principally located in this state.

"Waive" means to interrupt an eligible employee's
enrollment in a PEBB health plan because the employee is
enrolled in other employer-based group medical, TRICARE
plans, or medicare as allowed under WAC 182-12-128, or is
on approved educational leave and obtains another employer-
based group health plan as allowed under WAC 182-12-136.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-180 Premium payments and premium
refunds. Premiums and applicable premium surcharges are
due as described in this section, except when an employing
agency is correcting its enrollment error as described in
WAC 182-08-187 (3) or (4).

(1) Premium payments. Public employees benefits
board (PEBB) insurance coverage premiums and applicable
premium surcharges for all subscribers become due the first
of the month in which PEBB insurance coverage is effective.

Premiums and applicable premium surcharges are due
from the subscriber for the entire month of PEBB insurance
coverage and will not be prorated during any month.

(a) For subscribers not eligible for the employer contri-
bution that are electing to enroll in PEBB retiree insurance
coverage as described in WAC 182-12-171 (1)(a), 182-12-
180 (3)(a), 182-12-200 (3)(a) or (b), 182-12-205 (6)(a)
through (f), 182-12-211, and 182-12-265; or electing to
enroll in continuation coverage as described in WAC 182-12-
133, 182-12-141, 182-12-142, 182-12-146, 182-12-148, and
182-12-270, the first premium payment and applicable pre-
mium surcharge are due to the health care authority (HCA)
no later than forty-five days after the election period ends as
described within the Washington Administrative Code appli-
cable to the subscriber. Premiums and applicable premium
surcharges associated with continuing PEBB medical must
be made to the HCA as well as premiums associated with
continuing PEBB dental or long-term disability insurance
coverage. Premiums associated with life insurance coverage
must be made to the contracted vendor. Following the first
premium payment, premiums and applicable premium sur-
charges must be paid as premiums become due.

(b) For employees who are eligible for the employer con-
tribution, premiums and applicable premium surcharges are
due to the employing agency. If an employee elects optional
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coverage as described in WAC 182-08-197 (1)(a) or (3)(a),
the employee is responsible for payment of premiums from
the month that the optional coverage begins.

((8))) (c) Unpaid or underpaid premiums or applicable
premium surcharges for all subscribers must be paid, and are
due from the employing agency, subscriber, or a subscriber's
legal representative to the ((health-eare-authority- (HCAYA
subseriber's)) HCA. For subscribers not eligible for the
employer contribution or employees eligible for the employer

Washington State Register, Issue 18-20

applicable premium surcharges which does not exceed
twelve months of premiums.

(c) If a federal government entity determines that an
enrollee is retroactively enrolled in coverage (for example,
medicare) the subscriber or beneficiary may be eligible for a
refund of premiums and applicable premium surcharges paid
during the time ((he-orshe-was)) they were enrolled under the
federal program if approved by the PEBB director or the
director's designee.

contribution as described in WAC 182-12-138, monthly pre-
miums or applicable premium surcharges that remain((s))
unpaid for thirty days will be considered delinquent. A sub-
scriber is allowed a grace period of thirty days from the date
the monthly premiums or applicable premium surcharges
become((s)) delinquent to pay the unpaid premium balance or
surcharges. If a subscriber's monthly premiums or applicable
premium surcharges remain((s)) unpaid for sixty days from
the original due date, the subscriber's PEBB insurance cover-
age will be terminated retroactive to the last day of the month
for which the monthly premiums and any applicable pre-
mium surcharges ((was)) were paid. If it is determined by the
((autherity)) HCA that payment of the unpaid balance in a
lump sum would be considered a hardship, the ((autherity))
HCA may develop a reasonable ((repayment)) payment plan
with the subscriber or the subscriber's legal representative
upon request.

(((e)4)) (d) Monthly premiums or applicable premium
surcharges due from a subscriber who is not eligible for the
employer contribution will be considered unpaid if one of the
following occurs:

(i) No payment of premiums or applicable premium sur-
charges ((is)) are received by the ((autherity)) HCA and the
monthly premiums or applicable premium surcharges
remain((s)) unpaid for thirty days; or

(1) ((A)) Premium payments or applicable premium sur-
charges received by the ((autherity—is)) HCA are underpaid
by an amount greater than an insignificant shortfall and the
monthly premiums or applicable premium surcharges
remain((s)) underpaid for thirty days past the date the
monthly premiums or applicable premium surcharges ((¥as))
were due.

(2) Premium refunds. PEBB premiums and applicable
premium surcharges will be refunded using the following
method:

(a) When a subscriber submits an enrollment change
affecting subscriber or dependent eligibility, HCA may allow
up to three months of accounting adjustments. HCA will
refund to the individual or the employing agency any excess
premiums and applicable premium surcharges paid during
the three month adjustment period, except as indicated in
WAC 182-12-148(5).

(b) If a PEBB subscriber, dependent, or beneficiary sub-
mits a written appeal as described in WAC ((182-1+6-025))
182-16-2010, showing proof of extraordinary circumstances
beyond ((his-erher)) their control such that it was effectively
impossible to submit the necessary information to accom-
plish an allowable enrollment change within sixty days after
the event that created a change of premiums ((eeeurred)), the
PEBB director, the director's designee, or the PEBB appeals
((committee)) unit may approve a refund of premiums and
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(d) HCA errors will be corrected by returning all excess
premiums and applicable premium surcharges paid by the
employing agency, subscriber, or beneficiary.

(e) Employing agency errors will be corrected by return-
ing all excess premiums and applicable premium surcharges
paid by the employee or beneficiary.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-08-185 What are the requirements
regarding premium surcharges? (1) A subscriber's account
will incur a premium surcharge in addition to the subscriber's
monthly premium, when any enrollee, thirteen years and
older, engages in tobacco use.

(a) A subscriber must attest to whether any enrollee, thir-
teen years and older, enrolled in ((his-erher)) their public
employees benefits board (PEBB) medical engages in
tobacco use. The subscriber must attest as described in (a)(i)
through (vii) of this subsection:

(1) An employee who is newly eligible or regains eligi-
bility for the employer contribution toward PEBB benefits
must complete the required form to enroll in PEBB medical
as described in WAC 182-08-197 (1) or (3). The employee
must include ((his-erher)) their attestation on that form. The
employee must submit the ((attestationte-his-erher)) form to
their employing agency. If the employee's attestation results
in a premium surcharge, it will take effect the same date as
PEBB medical begins.

(i) If there is a change in the tobacco use status of any
enrollee, thirteen years and older on the subscriber's PEBB
medical, the subscriber must update ((his-er-her)) their attes-
tation on the required form. An employee must submit the
((apdated-attestation—to-his-or-her)) form to their employing
agency. Any other subscriber must submit ((his—erher
updated-attestation)) their form to the PEBB program.

* A change that results in a premium surcharge will begin
the first day of the month following the status change. If that
day is the first of the month, the change to the surcharge
begins on that day.

* A change that results in removing the premium sur-
charge will begin the first day of the month following receipt
of the attestation. If that day is the first of the month, the
change to the surcharge begins on that day.

(iii) If a subscriber submits the required form to enroll a
dependent, thirteen years and older, in PEBB medical as
described in WAC 182-12-262, the subscriber must ((update
his-er-herattestation)) attest for their dependent on the
required form. An employee must submit the ((updated-attes-
tatiente-his-er-her)) form to their employing agency. Any

other subscriber must submit ((his-or-herupdated-attestation))
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their form to the PEBB program. A change that results in a
premium surcharge will take effect the same date as PEBB
medical begins.

(iv) An enrollee, thirteen years and older, who elects to
continue medical coverage as described in WAC 182-12-133
182-12-141, 182-12-142, 182-12-146, 182-12-148, or 182-
12-270, must provide an attestation on the required form if
((he—or—shehas)) they have not previously attested as
described in (a) of this subsection. The enrollee must submit
((his-er-herupdated-attestation)) their form to the PEBB pro-
gram. An attestation that results in a premium surcharge will
take effect the same date as PEBB medical begins.

(v) An employee or retiree who enrolls in PEBB medical
as described in WAC 182-12-171 (1)(a), 182-12-180 (3)(a).
182-12-200 (3)(a) ((and)) or (b), ((ex)) 182-12-205 (6)(a)((;
byte)(d)yandLe))) through (f), or 182-12-211, must pro-
vide an attestation on the required form if ((he-ershe-has))
they have not previously attested as described in (a) of this
subsection. The employee or retiree must submit ((his-or-her
updated-attestation)) their form to the PEBB program. An
attestation that results in a premium surcharge will take effect
the same date as PEBB medical begins.

(vi) A surviving spouse, state registered domestic part-
ner, or dependent child, thirteen years and older, who enrolls
in PEBB medical as described in WAC 182-12-180 (3)(a),
182-12-250(5) or 182-12-265, must provide an attestation on
the required form to the PEBB program if ((he-or-she-has))
they have not previously attested as described in (a) of this
subsection. An attestation that results in a premium surcharge
will take effect the same date as PEBB medical begins.

(vii) An employee who previously waived PEBB medi-
cal must complete the required form to enroll in PEBB med-
ical as described in WAC 182-12-128(3). The employee must
include ((his—erher)) their attestation on that form. An
employee must submit the ((attestationte-his-erher)) form to
their employing agency. An attestation that results in a pre-
mium surcharge will take effect the same date as PEBB med-
ical begins.

(1) A subscriber enrolled in both medicare Parts A and B
and in the medicare risk pool is not required to provide
an attestation and no premium surcharge will be imposed
on the subscriber's account.

Exceptions:

(2) An employee who waives PEBB medical according
to WAC 182-12-128 is not required to provide an attesta-
tion and no premium surcharge will be applied to ((his-e+
her)) their account as long as the employee ((enreH-
sment)) remains in waived status.

(b) A subscriber's account will incur a premium sur-
charge when a subscriber fails to attest to the tobacco use sta-
tus of all enrollees as described in subsection (1)(a) of this
section.

(c) The PEBB program will provide a reasonable alterna-
tive for enrollees who use tobacco products. A subscriber can
avoid the tobacco use premium surcharge if the subscriber
attests on the required form that all enrollees who use tobacco
products enrolled in or accessed the applicable reasonable
alternative offered below:

(i) An enrollee who is eighteen years and older and uses
tobacco products ((has-aeeess—te-a)) is currently enrolled in
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the free tobacco cessation program through ((his-erher)) their
PEBB medical.

(i1) An enrollee who is thirteen through seventeen years
old and uses tobacco products ((may-aeeess)) accessed the
information and resources aimed at teens on the Washington
state department of health's web site at ((http://teen-smoke
free-gov)) https://teen.smokefree.gov.

(iii) A subscriber may contact the PEBB program to
accommodate a physician's recommendation that addresses
an enrollee's use of tobacco products or for information on
how to avoid the tobacco use premium surcharge.

(2) A subscriber will incur a premium surcharge in addi-
tion to the subscriber's monthly premium, if an enrolled
spouse or state registered domestic partner elected not to
enroll in another employer-based group medical ((thathas
premiums)) where the spouse's or state registered domestic
partner's share of the medical premium is less than ninety-
five percent of the additional cost an employee would be
required to pay to enroll a spouse or state registered domestic
partner in the Uniform Medical Plan (UMP) ((Elassie's-pre-
mivms-and-benefits-with)) Classic and the benefits have an
actuarial value of at least ninety-five percent of the actuarial
value of the UMP Classic's benefits.

(a) A subscriber who enrolled a spouse or state registered
domestic partner under ((his-erher)) their PEBB medical
may only attest during the following times:

(1) When a subscriber becomes eligible to enroll a spouse
or state registered domestic partner in PEBB medical or
during the annual open enrollment as described in WAC 182-
12-262 (1)(a) or (b). A subscriber must complete the required
form to enroll ((his-erher)) their spouse or state registered
domestic partner. The subscriber must include ((his-erher))
their attestation on that form. The employee must submit the
((attestationto-his-erher)) form to their employing agency.
Any other subscriber must submit ((an-attestation)) the form
to the PEBB program. If the subscriber's attestation results in
a premium surcharge it will take effect the same date as
PEBB medical begins;

(ii)) When a special open enrollment (((SOE))) event
occurs as described in WAC 182-12-262 (1)(c). A subscriber
must submit the required form to enroll a spouse or state reg-
istered domestic partner in PEBB medical. The subscriber

must include ((his-er-herupdated)) their attestation on that

form. An employee must submit ((anupdated-attestation—te
his-er-her)) the form to their employing agency. Any other

subscriber must submit ((an-updated-attestation)) the form to

the PEBB program. If the subscriber's attestation results in a
premium surcharge it will take effect the ((first-day-ofthe
I fottows ot of il o TE that davis 4l

that-day)) same date as PEBB medical begins;

(iii) During the annual open enrollment. A subscriber
must attest if during the month prior to the annual open
enrollment the subscriber was:

* Incurring the surcharge;

* Not incurring the surcharge because the spouse's or
state registered domestic partner's share of the medical pre-
mium through ((his-erher)) their employer-based group med-
ical was more than ninety-five percent of the (BMP-Classie's
premiums)) additional cost an employee would be required to
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the UMP Classic; or

* Not incurring the surcharge because the actuarial value
of benefits provided through the spouse's or state registered
domestic partner's employer-based group medical was less
than ninety-five percent of the actuarial value of the UMP
Classic's ((actuarial-valae)) benefits.

A subscriber must update ((his-or-her)) their attestation
on the required form. An employee must submit ((anupdated
attestation-to-his-er-her)) the form to their employing agency.
Any other subscriber must submit ((anupdated-attestation))
the form to the PEBB program. The subscriber's attestation or
any correction to a subscriber's attestation must be received
no later than December 31st of the year in which the annual
open enrollment occurs. If the subscriber's attestation results
in a premium surcharge, being added or removed, the change
to the surcharge will take effect January 1st of the following
year; and

(iv) When there is a change in the spouse's or state regis-
tered domestic partner's employer-based group medical. A
subscriber must update their attestation on the required form.
An employee must submit ((anupdated-attestationte-his-or
her)) the form to their employing agency ((within)) no later
than sixty days ((ef-when)) after the spouse's or state regis-
tered domestic partner's employer-based group medical sta-
tus changes. Any other subscriber must submit ((an-apdated
attestatien)) the form to the PEBB program no later than sixty
days after the spouse's or state registered domestic partner's
employer-based group medical status changes.

* A change that results in a premium surcharge will begin
the first day of the month following the status change. If that
day is the first day of the month, the change to the premium
surcharge begins on that day.

* A change that results in removing the premium sur-
charge will begin the first day of the month following receipt
of the attestation. If that day is the first day of the month, the
change to the premium surcharge begins on that day.

Exceptions: (1) A subscriber enrolled in both medicare Parts A and B
and in the medicare risk pool is not required to provide
an attestation and no premium surcharge will be imposed

on the subscriber's account.

(2) An employee who waives PEBB medical according
to WAC 182-12-128 is not required to provide an attesta-
tion and no premium surcharge will be applied to ((his-er
her)) their account as long as the employee remains in
waived status.

(3) An employee who covers ((his-er-her)) their spouse
or state registered domestic partner who has waived ((his-
erher)) their own PEBB medical must attest, but a pre-
mium surcharge will not be applied.

(4) A subscriber who covers ((his-er-her)) their spouse or
state registered domestic partner who elected not to
enroll in a TRICARE plan must attest, but a premium
surcharge will not be applied.

(b) A premium surcharge will be applied to a subscriber
who does not attest as described in (a) of this subsection.

Permanent
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WAC 182-08-187 How do employing agencies and
contracted vendors correct enrollment errors and is there
a limit on retroactive enrollment? (1) An employing
agency or contracted vendor that makes one or more of the
following enrollment errors must correct the error as
described in subsections (2) through (4) of this section.

(a) Failure to timely notify an employee of ((his-erher))
their eligibility for public employee benefits board (PEBB)
benefits and the employer contribution as described in WAC
182-12-113(2);

(b) Failure to enroll the employee and ((his-erher)) their
dependents in PEBB insurance coverage as elected by the
employee, if the elections were timely;

(¢) Failure to enroll PEBB insurance coverage as
described in WAC 182-08-197 (1)(b); ((e%))

(d) Failure to accurately reflect an employee's premium
surcharge attestation on the employee's account; or

(e) Enrolling an employee or their dependents in PEBB
insurance coverage when they are not eligible as described in
WAC 182-12-114 or 182-12-260 and it is clear there was no
fraud or intentional misrepresentation by the employee
involved.

The employing agency or the applicable contracted ven-
dor must enroll the employee and the employee's dependents,
as elected, or terminate enrollment in PEBB benefits as
described in subsection (((5)) (2) of this section, reconcile
premium payments and applicable premium surcharges as
described in subsection ((€2))) (3) of this section, and provide
recourse as described in subsection ((3})) (4) of this section.

Note:

If the employing agency failed to provide the notice required in
WAC 182-12-113 or the employer group contract before the
end of the employee's thirty-one day enrollment period
described in WAC 182-08-197 (1)(a), the employing agency
must provide the employee a written notice of eligibility for
PEBB benefits and offer a new enrollment period of thirty-one
days. Employees who do not return the required enrollment
forms by the due date required under the new enrollment period
must be defaulted according to WAC 182-08-197 (1)(b). This
notice requirement does not remove the ability to offer
recourse.

(2) Enrollment or termination.

(a) PEBB medical and dental enrollment is effective the
first day of the month following the date the enrollment error
is identified, unless the authority determines additional
recourse is warranted, as described in subsection ((3))) (4) of
this section. If the enrollment error is identified on the first
day of the month, the enrollment correction is effective that
day;

(b) Basic life and basic long-term disability (LTD) insur-
ance enrollment is retroactive to the first day of the month
following the day the employee became newly eligible, or the
first day of the month the employee regained eligibility, as
described in WAC 182-08-197. If the employee became
newly eligible on the first working day of a month, basic life
and basic LTD insurance begins on that date;

(c) Optional life and optional LTD insurance enrollment
is retroactive to the first day of the month following the day
the employee became newly eligible if the employee elects to
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enroll in this coverage (or if previously elected, the first of the
month following the signature date of the employee's applica-
tion for this coverage). If an employing agency enrollment
error occurred when the employee regained eligibility for the
employer contribution following a period of leave as
described in WAC 182-08-197(3):

(i) Optional life and optional LTD insurance is enrolled
the first day of the month the employee regained eligibility, at
the same level of coverage the employee continued during
the period of leave, without evidence of insurability.

(i) If the employee was not eligible to continue optional
LTD insurance during the period of leave, optional LTD
insurance is reinstated the first day of the month the
employee regained eligibility, to the level of coverage the
employee was enrolled in prior to the period of leave, without
evidence of insurability.

(iii) If the employee was eligible to continue optional life
insurance and optional LTD insurance under the period of
leave but did not, the employee must provide evidence of
insurability and receive approval from the contracted vendor.

(d) If the employee is eligible and elects (or elected) to
enroll in the medical flexible spending arrangement (FSA) or
dependent care assistance program (DCAP), enrollment is
limited to three months prior to the date enrollment is pro-
cessed, but not earlier than the current plan year. If an
employee was not enrolled in ((ar)) a medical FSA or DCAP
as elected, the ((employeemayadjusthisorhereleetion:
Fhe)) employee may either participate at the amount origi-
nally elected with a corresponding increase in contributions
for the balance of the plan year, or participate at a reduced
amount for the plan year by maintaining the per-pay period
contribution in effect.

(e) If the employee or their dependent was not eligible
but still enrolled as described in subsection (1)(e) of this sec-
tion, the employee's or their dependent's PEBB insurance

coverage will be terminated prospectively effective as of the
last day of the month.

(3) Premium payments.

(a) The employing agency must remit to the authority the
employer contribution and the employee contribution for
health plan premiums, applicable premium surcharges, basic
life, and basic LTD from the date PEBB insurance coverage
begins as described in subsections (1)) (2) and ((3)))
(4)(a)(i) of this section. If a state agency failed to notify a
newly eligible employee of ((his-er-her)) their eligibility for
PEBB benefits, the state agency may only collect the
employee contribution for health plan premiums and applica-
ble premium surcharges for coverage for months following
notification of a new enrollment period.

(b) When an employing agency fails to correctly enroll
the amount of optional LTD insurance elected by the
employee, premiums will be corrected as follows:

(1) When additional premiums are due to the authority,
the employee is responsible for premiums for the most recent
twenty-four months of coverage. The employing agency is
responsible for additional months of premiums.

(i1) When premium refunds are due to the employee, the
optional LTD insurance vendor is responsible for premium
refunds for the most recent twenty-four months of coverage.
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The employing agency is responsible for additional months
of premium refunds.

(c) When an employing agency mistakenly enrolls an
employee or their dependent as described in subsection (1)(e)
of this section, premiums and any applicable premium sur-
charges will be refunded by the employing agency to the
employee without rescinding the insurance coverage.

(4) Recourse.

(a) Employee eligibility for PEBB benefits begins on the
first day of the month following the date eligibility is estab-
lished as described in WAC 182-12-114. Dependent eligibil-
ity is described in WAC 182-12-260, and dependent enroll-
ment is described in WAC 182-12-262. When retroactive
correction of an enrollment error is limited as described in
subsection (((H))) (2) of this section, the employing agency
must work with the employee, and receive approval from the
authority, to implement retroactive PEBB insurance coverage
within the following parameters:

(1) Retroactive enrollment in a PEBB health plan;

(i) Reimbursement of claims paid,

(iii)) Reimbursement of amounts paid for by the
employee or dependent medical and dental premiums;

(iv) Other legal remedy received or offered; or

(v) Other recourse, upon approval by the authority.

(b) Recourse must not contradict a specific provision of
federal law or statute and does not apply to requests for non-
covered services or in the case of an individual who is not eli-
gible for PEBB benefits.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-196 What happens if my health plan
becomes unavailable due to a change in contracted ser-
vice area or eligibility for medicare? (1) Subscribers must
select a new health plan within sixty days of their chosen
health plan becoming unavailable due to a change in con-
tracting service area or the subscriber or subscriber's depen-
dent ceasing to be eligible for their current plan because of
((his-et-her)) their enrollment in medicare.

(a) Employees must submit the required form to their
employing agency electing their new health plan.

(b) All other subscribers must submit the required form
to notify the PEBB program electing their new health plan.

(¢) The effective date of the change in health plan will be
the first day of the month following the later of the date the
health plan becomes unavailable or the date the form is
received.

(2) The PEBB program will change health plan enroll-
ment as follows if the subscriber fails to select a new health
plan as required under subsection (1) of this section:

(a) Employees who fail to select a new health plan within
the required time period will be enrolled in a successor plan
if one is available or an existing plan designated by the direc-
tor.

(b) All other subscribers who fail to select a new health
plan within the required time period will be enrolled in a suc-
cessor plan if one is available or a plan designated by the
director.

Permanent
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(3) Any subscriber enrolled in a health plan as described
in subsection (2) of this section may not change health plans
except as allowed in WAC 182-08-198.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-197 When must a newly eligible
employee, or an employee who regains eligibility for the
employer contribution, select public employees benefits
board (PEBB) benefits and complete required forms? An
employee who is newly eligible or who regains eligibility for
the employer contribution toward public employees benefits
board (PEBB) benefits enrolls as described in this section.

(1) When an employee is newly eligible for PEBB bene-
fits:

(a) An employee must complete the required forms indi-
cating ((his-erher)) their enrollment elections, including an
election to waive PEBB medical if the employee is eligible to
waive PEBB medical and elects to waive PEBB medical as
described in WAC 182-12-128. The required forms must be
returned to the employee's employing agency. Forms must be
received by ((his-er-her)) their employing agency no later
than thirty-one days after the employee becomes eligible for
PEBB benefits under WAC 182-12-114.

(i) An employee may enroll in optional life and optional
long-term disability (LTD) insurance up to the guaranteed
issue without evidence of insurability if the required forms
are returned to the employee's employing agency or con-
tracted vendor as required. An employee may apply for
enrollment in optional life and optional LTD insurance over
the guaranteed issue at any time during the calendar year by
submitting the required form to the contracted vendor for
approval.

(i) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116), the employee
will automatically enroll in the premium payment plan upon
enrollment in PEBB medical so employee medical premiums
are taken on a pretax basis. To opt out of the premium pay-
ment plan, a new employee must complete the required form
and return it to ((his-er-her)) their state agency. The form
must be received by ((his-er-her)) their state agency no later
than thirty-one days after the employee becomes eligible for
PEBB benefits.

(iii) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116), the employee
may enroll in the state's medical flexible spending arrange-
ment (FSA) or dependent care assistance program (DCAP) or
both, except as limited by subsection (4) of this section. To
enroll in these optional PEBB benefits, the employee must
return the required form to ((his-erher)) their state agency.
The form must be received by the state agency no later than
thirty-one days after the employee becomes eligible for
PEBB benefits.

(b) If a newly eligible employee's employing agency, or
contracted vendor in the case of life insurance, does not
receive the employee's required forms indicating medical,
dental, life insurance, and LTD insurance elections, and the
employee's tobacco use status attestation within thirty-one
days of the employee becoming eligible, ((his-erher)) their
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enrollment will be as follows for those elections not received
within thirty-one days:

(i) Uniform Medical Plan Classic;

(i1) Uniform Dental Plan;

(iii) Basic life insurance;

(iv) Basic long-term disability insurance;

(v) Dependents will not be enrolled; and

(vi) A tobacco use surcharge will be incurred as
described in WAC 182-08-185 (1)(b).

(2) The employer contribution toward PEBB insurance
coverage ends according to WAC 182-12-131. When an
employee's employment ends, participation in the state's sal-
ary reduction plan ends.

(3) When an employee loses and later regains eligibility
for the employer contribution toward PEBB insurance cover-
age following a period of leave described in WAC 182-12-
133(1) and 182-12-142 (1) and (2). PEBB medical and dental
begins on the first day of the month the employee is in pay
status eight or more hours:

(a) The employee must complete the required forms indi-
cating ((his-erher)) their enrollment elections, including an
election to waive PEBB medical if the employee chooses to
waive PEBB medical as described in WAC 182-12-128. The
required forms must be returned to the employee's employing
agency except as described in (d) of this subsection. Forms
must be received by the employing agency, or life insurance
contracted vendor, if required, no later than thirty-one days
after the employee regains eligibility, except as described in
subsection (3)(b) of this section:

(1) An employee who self-paid for optional life PEBB
insurance coverage after losing eligibility will have that level
of coverage reinstated without evidence of insurability effec-
tive the first day of the month in which the employee is in pay
status eight or more hours;

(i) An employee who was eligible to continue optional
life ((underecentinnation—eoverage)) but discontinued that
PEBB insurance coverage must submit evidence of insurabil-
ity to the contracted vendor if ((ke-ershe)) they choose((s)) to
reenroll when ((ke-er-she)) they regain((s)) eligibility for the
employer contribution;

(iii) An employee who was ehglble to continue optional
LTD ((ﬂﬂdeﬁeeﬂtmﬂ-&&eﬂ—eevefage)) insurance but discon-
tinued that PEBB insurance coverage must submit evidence
of insurability for optional LTD insurance to the contracted
vendor when ((he-er-she)) they regain((s)) eligibility for the
employer contribution.

(b) An employee in any of the following circumstances
does not have to return a form indicating optional LTD insur-
ance elections. ((His-erher)) Their optional LTD insurance
will be automatically reinstated effective the first day of the
month ((he-er-she-is)) they are in pay status eight or more
hours:

(i) The employee continued to self-pay for ((his-erher))
their optional LTD insurance after losing eligibility for the
employer contribution;

(i1) The employee was not eligible to continue optional
LTD insurance after losing eligibility for the employer con-
tribution.

(c) If an employee's employing agency, or contracted
vendor accepting forms directly, does not receive the
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required forms within thirty-one days of the employee
regaining eligibility, medical, dental, life insurance, tobacco
use surcharge, and LTD insurance enrollment will be as
described in subsection (1)(b) of this section, except as
described in (b) of this subsection.

(d) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116) the employee
may enroll in the state's medical FSA or DCAP or both,
except as limited by subsection (4) of this section. To enroll
in these optional PEBB benefits, the employee must return
the required form to ((his-erher)) the contracted vendor or
their state agency. The ((fefm—m&st—be—feeewed—by—&te)) con-
tracted vendor or employee's state agency must receive the
form no later than thirty-one days after the employee
becomes eligible for PEBB benefits.

(4) If an employee who is eligible to participate in the
state's salary reduction plan (see WAC 182-12-116) is hired
into a new position that is eligible for PEBB benefits in the
same year, the employee may not resume participation in
DCAP or medical FSA until the beginning of the next plan
year, unless the time between employments is ((less-than))
thirty days ((and)) or less and within the current plan year.
The employee ((retiftes)) must notify their new state agency
of the transfer by providing the new state ((ageney-and-the
DCAP-or-the-medical FSA-—eeontracted-vendor-of-his—erher

)) agency's
personnel, payroll, or benefits office the required form no

later than thirty-one days after the employee's first day of
work with the new state agency.

(5) An employee's PEBB insurance coverage elections
remain the same when an employee transfers from one
employing agency to another employing agency without a
break in PEBB insurance coverage for one month or more.
This includes movement of an employee between any entities
described in WAC 182-12-111 and participating in PEBB
benefits. PEBB insurance coverage elections also remain the
same when an employee has a break in employment that does
not interrupt ((his-erher)) their employer contribution toward
PEBB insurance coverage.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-198 When may a subscriber change
health plans? Subscribers may change health plans at the
following times:

(1) During annual open enrollment: Subscribers may
change health plans during the public employees benefits
board (PEBB) annual open enrollment period. The subscriber
must submit the required enrollment forms to change ((his-or
her)) their health plan. An employee submits the enrollment
forms to ((his-erher)) their employing agency. All other sub-
scribers submit the enrollment forms to the PEBB program.
The required enrollment forms must be received no later than
the last day of the annual open enrollment. Enrollment in the
new health plan will begin January 1st of the following year.

(2) During a special open enrollment: Subscribers may
((change)) revoke their health plan((s)) election and make a
new election outside of the annual open enrollment if a spe-
cial open enrollment event occurs. The change in enrollment
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must be allowable under Internal Revenue Code (IRC) and
Treasury regulations, and correspond to and be consistent
with the event that creates the special open enrollment for the
subscriber, the subscriber's dependent, or both. To make a
health plan change, the subscriber must submit the required
enrollment forms (and a completed disenrollment form, if
required). The forms must be received no later than sixty
days after the event occurs, except as described in (i) of this
subsection. An employee submits the enrollment forms to
((his-er-her)) their employing agency. All other subscribers
submit the enrollment forms to the PEBB program. Subscrib-
ers must provide evidence of the event that created the special
open enrollment. New health plan coverage will begin the
first day of the month following the later of the event date or
the date the form is received. If that day is the first of the
month, the change in enrollment begins on that day.

Exception: When a subscriber or their dependent is enrolled in a
medicare advantage plan, the new health plan coverage
will begin the first day of the month following the date

the medicare advantage plan disenrollment form is
received.

If the special open enrollment is due to the birth, adop-
tion, or assumption of legal obligation for total or partial sup-
port in anticipation of adoption of a child, health plan cover-
age will begin the month in which the birth, adoption, or
assumption of legal obligation for total or partial support in
anticipation of adoption occurs. Any one of the following
events may create a special open enrollment:

(a) Subscriber acquires a new dependent due to:

(i) Marriage or registering a domestic partnership;

(i1) Birth, adoption, or when the subscriber has assumed
a legal obligation for total or partial support in anticipation of
adoption; or

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(b) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Subscriber has a change in employment status that
affects the subscriber's eligibility for ((his—erher)) their
employer contribution toward ((his-er-het)) their employer-
based group health plan;

(d) The subscriber's dependent has a change in ((his-er
her)) their own employment status that affects ((his-er-her))
their eligibility for the employer contribution under ((kis-et
her)) their employer-based group health plan;

Exception: For the purposes of special open enrollment "employer
contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 26 C.F.R.
54.9801-6.

(e) Subscriber or a subscriber's dependent has a change
in residence that affects health plan availability. If the sub-
scriber moves and the subscriber's current health plan is not
available in the new location the subscriber must select a new
health plan;

(f) A court order ((ernational-medical-suppertnetice
fsee-also-WACHE2-12-263})) requires the subscriber or any

other individual to provide insurance coverage for an eligible
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dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(g) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(h) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP);

(i) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicare, or the subscriber or a sub-
scriber's dependent loses eligibility for coverage under medi-
care, or enrolls in or terminates enrollment in a medicare Part
D plan. If the subscriber's current health plan becomes
unavailable due to the subscriber's or a subscriber's depen-
dent's entitlement to medicare, the subscriber must select a
new health plan as described in WAC 182-08-196(1). A sub-
scriber has six months from the date of their or their depen-
dent's enrollment in medicare Part B to enroll in a PEBB
medicare supplement plan for which they or their dependent
is eligible. The forms must be received by the PEBB program
no later than six months after the enrollment in medicare Part

Washington State Register, Issue 18-20

new election under the premium payment plan, medical
flexible spending arrangement (FSA), or dependent care
assistance program (DCAP)? An employee who is eligible
to participate in the state's salary reduction plan as described
in WAC 182-12-116 may enroll ((in-erehange-his-erher)), or
revoke their election and make a new election under the pre-
mium payment plan, medical flexible spending arrangement
(FSA), or dependent care assistance program (DCAP) at the
following times:

(1) When newly eligible under WAC 182-12-114, as
described in WAC 182-08-197(1).

(2) During annual open enrollment: An eligible
employee may elect to enroll in or ((waive-his-orher)) opt out
of participation under the state's premium payment plan
during the annual open enrollment by submitting the required
form to their employing agency. An eligible employee may
elect to enroll or reenroll in the medical FSA, DCAP, or both

during the annual open enrollment((—Ferthestate's-premium
payment-plan;-the required-form-must-be-submittedto-his-or

def)) by submlttmg the requlred forms to the1r emplovlng

agency or applicable contracted vendor. All required forms

B for either the subscriber or the subscriber's dependent;

(j) Subscriber or a subscriber's dependent's current health
plan becomes unavailable because the subscriber or enrolled
dependent is no longer eligible for a health savings account
(HSA). The health care authority (HCA) may require evi-
dence that the subscriber or subscriber's dependent is no lon-
ger eligible for an HSA;

(k) Subscriber or a subscriber's dependent experiences a
disruption of care that could function as a reduction in bene-
fits for the subscriber or the subscriber's dependent for a spe-
cific condition or ongoing course of treatment. The sub-
scriber may not change their health plan election if the sub-
scriber's or dependent's physician stops participation with the
subscriber's health plan unless the PEBB program determines
that a continuity of care issue exists. The PEBB program will
consider but not limit its consideration to the following:

(i) Active cancer treatment such as chemotherapy or
radiation therapy for up to ninety days or until medically sta-
ble; or

(i1) Transplant within the last twelve months; or

(ii1) Scheduled surgery within the next sixty days (elec-
tive procedures within the next sixty days do not qualify for
continuity of care); or

(iv) Recent major surgery still within the postoperative
period of up to eight weeks; or

(v) Third trimester of pregnancy.

If the employee is having premiums taken from payroll
on a pretax basis, a health plan change will not be approved if
it would conflict with provisions of the salary reduction plan
authorized under RCW 41.05.300.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-199 When may an employee enroll ((is
or-change-his-er-her)), or revoke an election and make a
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must be received no later than the last day of the annual open

enrollment. The enrollment or new election becomes effec-

tive January 1st of the following year.

Note: Employees enrolled in a consumer directed health plan
(CDHP) with a health savings account (HSA) cannot also

enroll in a medical FSA in the same plan year. Employees who
elect both will only be enrolled in the CDHP with a HSA.

(3) During a special open enrollment: An employee
who is eligible to participate in the salary reduction plan may
enroll or ((ehangehis-erher)) revoke their election and make
a new election under the state's premium payment plan, med-
ical FSA, or DCAP outside of the annual open enrollment if
a special open enrollment event occurs. The enrollment or
change in election must be allowable under Internal Revenue
Code (IRC) and Treasury regulations, and correspond to and
be consistent with the event that creates the special open
enrollment. To make a change or enroll, the employee must
submit the required form((s-as-instructed-on-the-forms—The))
to their employing agency. The employing agency must
receive the required form((s-must-bereeeived)) and evidence
of the event that created the special open enrollment no later

than sixty days after the event occurs. ((The-employee-must
¥ ¥ 4 : L ol

enrelment.))

For purposes of this section, an eligible dependent
includes any person who qualifies as a dependent of the
employee for tax purposes under IRC 26 U.S.C. Sec. 152
without regard to the income limitations of that section. It
does not include a state registered domestic partner unless the
domestic partner otherwise qualifies as a dependent for tax
purposes under IRC 26 U.S.C. Sec. 152.

(a) Premium payment plan. An employee may enroll
or ((ehaﬂge—kns—er—her—e}eet-}efl—&néef)) revoke their election
and elect to opt out of the premium payment plan when any
of the following special open enrollment events occur, if the
requested change corresponds to and is consistent with the
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event. The enrollment or ((ehangein)) election to opt out will
be effective the first day of the month following the later of
the event date or the date the required form is received. If that
day is the first of the month, the enrollment or change in elec-
tion begins on that day. If the special open enrollment is due
to the birth, adoption, or assumption of legal obligation for
total or partial support in anticipation of adoption of a child,
the enrollment or change in election will begin the first of the
month in which the event occurs.

(i) Employee acquires a new dependent due to:

* Marriage;

* Registering a domestic partnership when the dependent
is a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(ii)) Employee's dependent no longer meets public
employee benefits board (PEBB) eligibility criteria because:

* Employee has a change in marital status;

» Employee's domestic partnership with a state registered
domestic partner who is a tax dependent is dissolved or termi-
nated;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An celigible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(iv) Employee has a change in employment status that
affects the employee's eligibility for ((his—erher)) their
employer contribution toward ((his-er-her)) their employer-
based group health plan;

(v) The employee's dependent has a change in ((his-er
her)) their own employment status that affects ((his-or-her))
their eligibility for the employer contribution under ((his-ex
ker)) their employer-based group health plan;

Exception: For the purposes of special open enrollment "employer
contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 26 C.F.R.

54.9801-6.

(vi) Employee or an employee's dependent has a change
in enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
PEBB annual open enrollment;

(vii) Employee or an employee's dependent has a change
in residence that affects health plan availability;

(viii) Employee's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(ix) A court order ((ernational-medical-support-notice
fsee-also-WACH8212-263})) requires the employee or any

other individual to provide insurance coverage for an eligible
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dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(x) Employee or an employee's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(xi) Employee or an employee's dependent becomes eli-
gible for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP);

(xii) Employee or an employee's dependent becomes
entitled to coverage under medicare or the employee or an
employee's dependent loses eligibility for coverage under
medicare;

(xiii)) Employee or an employee's dependent's current
health plan becomes unavailable because the employee or
enrolled dependent is no longer eligible for a health savings
account (HSA). The health care authority (HCA) requires
evidence that the employee or employee's dependent is no
longer eligible for an HSA;

(xiv) Employee or an employee's dependent experiences
a disruption of care that could function as a reduction in ben-
efits for the employee or the employee's dependent for a spe-
cific condition or ongoing course of treatment. The employee
may not change ((his-er-her)) their health plan election if the
employee's or dependent's physician stops participation with
the employee's health plan unless the PEBB program deter-
mines that a continuity of care issue exists. The PEBB pro-
gram will consider but not limit its consideration to the fol-
lowing:

* Active cancer treatment such as chemotherapy or radi-
ation therapy for up to ninety days or until medically stable;
or

* Transplant within the last twelve months; or

* Scheduled surgery within the next sixty days (elective
procedures within the next sixty days do not qualify for con-
tinuity of care); or

* Recent major surgery still within the postoperative
period of up to eight weeks; or

* Third trimester of pregnancy.

(xv) Employee or employee's dependent becomes eligi-
ble and enrolls in a TRICARE plan, or loses eligibility for a
TRICARE plan.

If the employee is having premiums taken from payroll
on a pretax basis, a plan change will not be approved if it
would conflict with provisions of the salary reduction plan
authorized under RCW 41.05.300.

(b) Medical flexible spending arrangement (FSA). An
employee may enroll or ((¢hange-his-er-her)) revoke their
election and make a new election under the medical FSA
when any one of the following special open enrollment
events occur, if the requested change corresponds to and is
consistent with the event. The enrollment or ((ehange-in))
new election will be effective the first day of the month fol-
lowing the later of the event date or the date the required form
and evidence of the event that created the special open enroll-
ment is received by the employing agency. If that day is the
first of the month, the enrollment or change in election begins
on that day. If the special open enrollment is due to the birth,
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adoption, or assumption of legal obligation for total or partial
support in anticipation of adoption of a child, the enrollment
or change in election will begin the first of the month in
which the event occurs.

(i) Employee acquires a new dependent due to:

» Marriage;

* Registering a domestic partnership if the domestic part-
ner qualifies as a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(i) Employee's dependent no longer meets PEBB eligi-
bility criteria because:

* Employee has a change in marital status;

* Employee's domestic partnership with a state registered
domestic partner who qualifies as a tax dependent is dis-
solved or terminated,;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii)) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(iv) Employee or an employee's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for the medical FSA;

(v) A court order ((ernational-medical-suppert-notice))
requires the employee or any other individual to provide
insurance coverage for an eligible dependent of the sub-
scriber (a former spouse or former state registered domestic
partner is not an eligible dependent);

(vi) Employee or an employee's dependent becomes
entitled to coverage under medicaid or a state children's
health insurance program (CHIP), or the employee or an
employee's dependent loses eligibility for coverage under
medicaid or CHIP;

(vil) Employee or an employee's dependent becomes
entitled to coverage under medicare.

(c) Dependent care assistance program (DCAP). An
employee may enroll or ((e¢hangehis-erher)) revoke their
election and make a new election under the DCAP when any
one of the following special open enrollment events occur, if
the requested change corresponds to and is consistent with
the event. The enrollment or ((ehange-in)) new election will
be effective the first day of the month following the later of
the event date or the date the required form and evidence of
the event that created the special open enrollment is received
by the employing agency. If that day is the first of the month,
the enrollment or change in election begins on that day. If the
special open enrollment is due to the birth, adoption, or
assumption of legal obligation for total or partial support in
anticipation of adoption of a child, the enrollment or change
in election will begin the first of the month in which the event
occurs.
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(i) Employee acquires a new dependent due to:

» Marriage;

* Registering a domestic partnership if the domestic part-
ner qualifies as a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(i) Employee or an employee's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for DCAP;

(iii) Employee or an employee's dependent has a change
in enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
PEBB annual open enrollment;

(iv) Employee changes dependent care provider; the
change to the DCAP election amount can reflect the cost of
the new provider;

(v) Employee or the employee's spouse experiences a
change in the number of qualifying individuals as defined in
IRC 26 U.S.C. Sec. 21 (b)(1);

(vi) Employee's dependent care provider imposes a
change in the cost of dependent care; employee may make a
change in the DCAP election amount to reflect the new cost
if the dependent care provider is not a qualifying relative of
the employee as defined in IRC 26 U.S.C. Sec. 152.

AMENDATORY SECTION (Amending WSR 14-20-058,
filed 9/25/14, effective 1/1/15)

WAC 182-08-200 Which employing agency is
responsible to pay the employer contribution for eligible
employees changing agency employment or for faculty
employed by more than one institution of higher educa-
tion? Employing agencies responsible for paying the
employer contribution:

(1) For eligible employees changing agencies: When
an eligible employee's employment relationship terminates
with an employing agency at any time ((before-the-end-of))
during the month for which a premium contribution is due
and that employee transfers to another agency, the losing
agency is responsible for the ((payment-efthe)) employer
contribution for that employee for that month. The receiving
agency is ((net)) liable for any employer contribution for
((that)) the eligible employee ((unti)) beginning the first day
of the month following the transfer.

(2) For eligible faculty employed by more than one
institution of higher education:

(a) When a faculty is eligible for the employer contribu-
tion during an anticipated work period (quarter, semester or
instructional year), under WAC 182-12-131(3), one institu-
tion will pay the entire cost of the employer contribution if
the employee is eligible by virtue of employment at that sin-
gle institution. Otherwise:

(1) Each institution contributes based on its percentage of
the employee's total work at all institutions during the antici-
pated work period.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
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the total premium payment to the health care authority
(HCA).

(b) When a faculty is eligible for the employer contribu-
tion during the summer or off-quarter/semester, under WAC
182-12-131 (3)(c), one institution will pay the entire cost of
the employer contribution if the employee is eligible by vir-
tue of employment at that single institution. Otherwise:

(1) Each institution contributes based on its percentage of
the employee's total work at all institutions throughout the
instructional year or equivalent nine-month period.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
the total premium payment to HCA.

(c) When a faculty is eligible through two-year averag-
ing under WAC 182-12-131 (3)(d) for the employer contribu-
tion, one institution will pay the entire cost of the employer
contribution if the employee is eligible by virtue of employ-
ment at that single institution. Otherwise:

(1) Each institution contributes to coverage based on its
percentage of the employee's total work at all institutions
throughout the preceding two academic years. This division
of the employer contribution begins the summer quarter or
semester following the second academic year and continues
through that academic year or until eligibility under two-year
averaging ceases.

Note: "Academic year" means summer, fall, winter, and spring quar-
ters or summer, fall, and spring semesters, in that order.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
the total premium payment to HCA.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-08-235 Employer group and charter
school application process. This section applies to employer
groups as defined in WAC 182-08-015 and to charter
schools. An employer group or charter school may apply to
obtain public employees benefits board (PEBB) insurance
coverage through a contract with the health care authority
(HCA).

(1) Employer groups and charter schools with less than
five hundred employees must apply at least sixty days before
the requested coverage effective date. Employer groups and
charter schools with five hundred or more employees but
with less than five thousand employees must apply at least
ninety days before the requested effective date.

Employer groups and charter schools with five thousand
or more employees must apply at least one hundred twenty
days before the requested coverage effective date. To apply,
employer groups and charter schools must submit the docu-
ments and information described in subsection (2) of this sec-
tion to the PEBB program as follows:

(a) School districts, educational service districts, and
charter schools are required to provide the documents
described in subsections (2)(a) through (c) of this section;
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Exception: School districts and educational service districts required

by the superintendent of public instruction to purchase
PEBB insurance coverage provided by the authority are
required to submit documents and information described
in subsection (2)(a)(iii), (b), and (c) of this section.

(b) Counties, municipalities, political subdivisions, and
tribal governments with fewer than five thousand employees
are required to provide the documents and information
described in subsection (2)(a) through (f) of this section;

(c) Counties, municipalities, political subdivisions, and
tribal governments with five thousand or more employees
will have their application approved or denied through the
evaluation criteria described in WAC 182-08-240 and are
required to provide the documents and information described
in subsection (2)(a) through (d), (f), and (g) of this section;
and

(d) All employee organizations representing state civil
services employees and the Washington health benefit
exchange, regardless of the number of employees, will have
their application approved or denied through the evaluation
criteria described in WAC 182-08-240 and are required to
provide the documents and information described in subsec-
tion (2)(a) through (d), (f), and (g) of this section.

(2) Documents and information required with applica-
tion:

(a) A letter of application that includes the information
described in (a)(i) through (iv) of this subsection:

(1) A reference to the group's authorizing statute;

(i1) A description of the organizational structure of the
group and a description of the employee bargaining unit or
group of nonrepresented employees for which the group is
applying;

(iii) Employer group or charter school tax ID number
(TIN); and

(iv) A statement of whether the group is applying to
obtain only medical or all available PEBB insurance cover-
ages. School districts and educational service districts must
purchase medical, dental, life, and ((E¥FP)) long-term disabil-
ity insurance.

(b) A resolution from the group's governing body autho-
rizing the purchase of PEBB insurance coverage.

(c) A signed governmental function attestation document
that attests to the fact that employees for whom the group is
applying are governmental employees whose services are
substantially all in the performance of essential governmental
functions.

(d) A member level census file for all of the employees
for whom the group is applying. The file must be provided in
the format required by the authority and contain the follow-
ing demographic data, by member, with each member classi-
fied as employee, spouse or state registered domestic partner,
or child:

(1) Employee ID (any identifier which uniquely identi-
fies the employee; for dependents the employee's unique
identifier must be used);

(ii) Age;

(iii) Gender;

(iv) First three digits of the member's zip code based on
residence;
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(v) Indicator of whether the employee is active or retired,
if the group is requesting to include retirees; and

(vi) Indicator of whether the member is enrolled in cov-
erage.

(e) Historical claims and cost information that include
the following:

(1) Large claims history for twenty-four months by quar-
ter that excludes the most recent three months;

(i) Ongoing large claims management report for the
most recent quarter provided in the large claims history;

(ii1) Summary of historical plan costs; and

(iv) The director or the director's designee may make an
exception to the claims and cost information requirements
based on the size of the group, except that the current health

plan does not have a case management program, then the pri-
mary diagnosis code designated by the authority must be

reported for each large claimant. If the code indicates a con-
dition which is expected to continue into the next quarter, the
claim is counted as an ongoing large claim. If historical
claims and cost information as described in (e)(i) through (iii
of this subsection are unavailable, the director or the direc-
tor's designee may make an exception to allow all of the fol-
lowing alternative requirements:

¢ A letter from their carrier indicating they will not or
cannot provide claims data.

¢ Provide information about the health plan most
employees are enrolled in by completing the actuarial calcu-
lator authorized by the PEBB program.

¢ Current premiums for the health plan.

((Exeeption:

i i)

(f) If the application is for a subset of the group's
employees (e.g., bargaining unit), the group must provide a
member level census file of all employees eligible under their
current health plan who are not included on the member level
census file in (d) of this subsection. This includes retired
employees participating under the group's current health
plan. The file must include the same demographic data by
member.

(g) Employer groups described in subsection (1)(c) and
(d) of this section must submit to an actuarial evaluation of
the group provided by an actuary designated by the PEBB
program. The group must pay for the cost of the evaluation.
This cost is nonrefundable. A group that is approved will not
have to pay for an additional actuarial evaluation if it applies
to add another bargaining unit within two years of the evalu-
ation. Employer groups of this size must provide the follow-
ing:

(i) Large claims history for twenty-four months, by quar-
ter that excludes the most recent three months;

(i1) Ongoing large claims management report for the
most recent quarter provided in the large claims history;

(iii) Executive summary of benefits;

(iv) Summary of benefits and certificate of coverage; and

(v) Summary of historical plan costs.
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Exception: If the current health plan does not have a case manage-
ment program then the primary diagnosis code desig-
nated by the authority must be reported for each large
claimant. If the code indicates a condition which is
expected to continue into the next quarter, the claim is

counted as an ongoing large claim.

(3) The authority may automatically deny a group appli-
cation if the group fails to provide the required information
and documents described in this section.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-08-240 How will the health care authority
(HCA) decide to approve or deny a group application?
This section ((enly)) applies to ((employee-organizationsrep-

. o . ] I the Washi

ees;)) counties, municipalities, political subdivisions, and
tribal governments with five thousand or more employees.

This section also applies to employee organizations repre-
senting state civil service employees and the Washington

health benefit exchange, regardless of the number of employ-
ees. Group applications for participation in public employees
benefits board (PEBB) insurance coverage provided through
the PEBB program are approved or denied by the health care
authority (HCA) based upon the information and documents
submitted by the group and the employer group evaluation
(EGE) criteria described in this rule.

(1) Groups are evaluated as a single unit. To support this
requirement the group must provide a census file, as
described in WAC 182-08-235 (2)(d), and additional infor-
mation as described in WAC 182-08-235 (2)(g) for all
employees eligible to participate under the group's current
health plan. If the group's application is for both employees
and retirees, the census file data and additional information
for retired employees participating under the group's current
health plan must also be included.

(a) If the group's application is only for participation of
its employees, the PEBB enrollment data used to evaluate the
group will be state agency employee data.

(b) If a group's application is for participation of both its
employees and retirees, the PEBB enrollment data used to
evaluate the group will include data from the PEBB non-
medicare risk pool limited to state retiree enrollment data and
state agency employee data.

(2) A group must pass the EGE criteria or the actuarial
evaluation required in subsection (3) of this section as a sin-
gle unit before the application can be approved. For purposes
of this section a single unit includes all employees eligible
under the group's current health plan. If the application is
only for a bargaining unit, then the bargaining unit must be
evaluated using the EGE criteria in addition to all eligible
employees of the group as a single unit. If the group passes
the EGE criteria as a single unit, but an individual bargaining
unit does not, the group may only participate if all eligible
employees of the entity participate.
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(3) The authority will use the following criteria to evalu-
ate the group.

(a) The member level census file demographic data must
indicate a relative underwriting factor that is equal to or better
than the relative underwriting factor as determined by the
authority for the like population within the nonmedicare
PEBB risk pool as described in subsection (1) of this section;

(b) One of the following two conditions must be met:

(1) The frequency of large claims must be less than or
equal to the PEBB historical benchmark frequency for the
PEBB like population within the nonmedicare population as
described in subsection (1) of this section;

(i1) The ongoing large claims management report must
demonstrate that the frequency of ongoing large claims is less
than or equal to the recurring benchmark frequency for the
PEBB like population within the nonmedicare population as
described in subsection (1) of this section.

(¢) Provide an executive summary of benefits;

(d) Provide a summary of benefits and certificate of cov-
erage;

(e) Provide a summary of historical plan costs; and

(f) The evaluation of criteria in (c), (d), and (e) of this
subsection must indicate that the historical cost of benefits
for the group is equal to or less than the historical cost of the
PEBB like population within the nonmedicare population as
described in subsection (1) of this section for a comparable
plan design.

(4) An approved group application is valid for three hun-
dred sixty-five calendar days after the date the application is
approved by the authority. If a group applies to add additional
bargaining units after the three hundred sixty-five calendar
day period has ended, the group must be reevaluated.

(5) An entity whose group application is denied may
appeal the authority's decision to the PEBB appeals ((eem-
maittee)) unit through the process described in WAC ((482-
16-038)) 182-16-2060.

(6) An entity whose group application is approved may
purchase insurance for its employees under the participation
requirements described in WAC 182-08-245.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-109 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates another meaning:

"Affordable Care Act" means the federal Patient Protec-
tion and Affordable Care Act, P.L. 111-148, as amended by
the federal Health Care and Education Reconciliation Act of
2010, P.L. 111-152, or federal regulations or guidance issued
under the Affordable Care Act.

"Annual open enrollment" means an annual event set
aside for a period of time when subscribers may make
changes to their health plan enrollment and salary reduction
elections for the following plan year. During the annual open
enrollment, subscribers may transfer from one health plan to
another, enroll or remove dependents from coverage, or
enroll or waive enrollment in PEBB medical. Employees eli-
gible to participate in the salary reduction plan may enroll in
or change their election under the dependent care assistance
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program (DCAP)((5)) or the medical flexible spending
arrangement (FSA)((;-et)). They may also enroll in or opt out
of the premium payment plan.

"Authority" or "HCA" means the Washington state
health care authority.

"Benefits-cligible position" means any position held by
an employee who is eligible for benefits under WAC 182-12-
114, with the exception of employees who establish eligibil-
ity under WAC 182-12-114 (2) or (3)(a)(ii).

"Blind vendor" means a "licensee" as defined in RCW
74.18.200.

"Board" means the public employees benefits board
established under provisions of RCW 41.05.055.

"Calendar days" or "days" means all days including Sat-
urdays and Sundays.

"Consolidated Omnibus Budget Reconciliation Act" or
"COBRA" means continuation coverage as administered
under 42 U.S.C. Secs. 300bb-1 through 300bb-8.

"Continuation coverage" means the temporary continua-
tion of ((PEBB)) health plan coverage available to enrollees
after a qualifying event occurs as administered under ((Fitle
XXH-efthe Publie Health-Service (PHS) Aet;)) the Consoli-
dated Omnibus Budget Reconciliation Act (COBRA), 42
U.S.C. Secs. 300bb-1 through 300bb-8, the Uniformed Ser-
vices Employment and Reemployment Rights Act
(USERRA), 38 U.S.C. Secs. 4301 through 4335, or PEBB
insurance coverage extended by the public employee benefits
board under WAC 182-12-133, 182-12-141, 182-12-142,
182-12-146, 182-12-148, and 182-12-270.

"Contracted vendor" means any person, persons, Or
entity under contract or agreement with the HCA to provide
goods or services for the provision or administration of
PEBB benefits. The term "contracted vendor" includes sub-
contractors of the HCA and subcontractors of any person,
persons, or entity under contract or agreement with the HCA
that provide goods or services for the provision or adminis-
tration of PEBB benefits.

"Creditable coverage" means coverage that meets the
definition of "creditable coverage" under RCW 48.66.020
(13)(a) and includes payment of medical and hospital bene-
fits.

"Defer" means to postpone enrollment or interrupt
enrollment in a PEBB health plan by a retiree or an eligible
survivor.

"Dependent"” means a person who meets eligibility
requirements in WAC 182-12-260, except that "surviving
spouses, state registered domestic partners, and dependent
children" of emergency service personnel who are killed in
the line of duty is defined in WAC 182-12-250.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby state and public employees may pay
for certain employment related dependent care with pretax
dollars as provided in the salary reduction plan ((autherized
in-ehapter41-05-RCEW)) under this chapter pursuant to 26
U.S.C. Sec. 129 or other sections of the Internal Revenue
Code.

"Director" means the director of the authority.

"Documents" means papers, letters, writings, electronic
mail, electronic files, or other printed or written items.
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"Effective date of enrollment" means the first date when
an enrollee is entitled to receive covered benefits.

"Employee" for the public employees benefits board pro-
gram includes all employees of the state, whether or not cov-
ered by civil service; elected and appointed officials of the
executive branch of government, including full-time mem-
bers of boards, commissions, or committees; justices of the
supreme court and judges of the court of appeals and the
superior courts; and members of the state legislature. Pursu-
ant to contractual agreement with the authority, "employee"
may also include: (a) Employees of a county, municipality, or
other political subdivision of the state and members of the
legislative authority of any county, city, or town who are
elected to office after February 20, 1970, if the legislative
authority of the county, municipality, or other political subdi-
vision of the state submits application materials to the author-
ity to provide any of its insurance programs by contract with
the authority, as provided in RCW 41.04.205 and 41.05.021
(1)(g); (b) employees of employee organizations representing
state civil service employees, at the option of each such
employee organization, and, effective October 1, 1995,
employees of employee organizations currently pooled with
employees of school districts for the purpose of purchasing
insurance benefits, at the option of each such employee orga-
nization; (c) employees of a school district if the authority
agrees to provide any of the school districts' insurance pro-
grams by contract with the authority as provided in RCW
28A.400.350; (d) employees of a tribal government, if the
governing body of the tribal government seeks and receives
the approval of the authority to provide any of its insurance
programs by contract with the authority, as provided in RCW
41.05.021 (1)(f) and (g); (e) employees of the Washington
health benefit exchange if the governing board of the
exchange established in RCW 43.71.020 seeks and receives
approval of the authority to provide any of its insurance pro-
grams by contract with the authority, as provided in RCW
41.05.021 (1)(g) and (n); and (f) employees of a charter
school established under chapter 28A.710 RCW. "Employee"
does not include: Adult family home providers; unpaid vol-
unteers; patients of state hospitals; inmates; employees of the
Washington state convention and trade center as provided in
RCW 41.05.110; students of institutions of higher education
as determined by their institution; and any others not
expressly defined as employees under RCW 41.05.011 or by
the authority under this chapter.

"Employer" for the public employees benefits board pro-
gram means the state of Washington.

"Employer-based group dental" means group dental
related to a current employment relationship. It does not
include dental coverage available to retired employees, indi-
vidual market dental coverage, or government-sponsored
programs such as medicaid.

"Employer-based group health plan" means group medi-
cal and group dental related to a current employment rela-
tionship. It does not include medical or dental coverage avail-
able to retired employees, individual market medical or den-
tal coverage, or government-sponsored programs such as
medicare or medicaid.

"Employer-based group medical" means group medical
related to a current employment relationship. It does not
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include medical coverage available to retired employees,
individual market medical coverage, or government-spon-
sored programs such as medicare or medicaid.

"Employer contribution" means the funding amount paid
to the authority by a state agency, employer group, or charter
school for its eligible employees as described under WAC

182-12-114 and 182-12-131 ((and-the-empleyee's—eligible
dependents-as-deseribedin WAC182-12-260)).

"Employer group" means those counties, municipalities,
political subdivisions, the Washington health benefit
exchange, tribal governments, school districts, educational
service districts, and employee organizations representing
state civil service employees, obtaining employee benefits
through a contractual agreement with the authority as
described in WAC 182-08-245.

"Employer-paid coverage" means PEBB insurance cov-
erage for which an employer contribution is made by a state
agency, employer group or charter school for employees eli-
gible in WAC 182-12-114 and 182-12-131. It also means
basic benefits described in RCW 28A.400.270(1) for which
an employer contribution is made by school districts or an
educational service district.

"Employing agency" for the public employees benefits
board means a division, department, or separate agency of
state government, including an institution of higher educa-
tion; a county, municipality, school district, educational ser-
vice district, or other political subdivision; ((eharter-sehoolk:
or)) and a tribal government covered by chapter 41.05 RCW.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-12 WAC, who is
enrolled in PEBB benefits, and for whom applicable pre-
mium payments have been made.

"Exchange" means the Washington health benefit
exchange established in RCW 43.71.020, and any other
health benefit exchange established under the Affordable
Care Act.

"Exchange coverage" means coverage offered by a qual-
ified health plan through an exchange.

"Faculty" means an academic employee of an institution
of higher education whose workload is not defined by work
hours but whose appointment, workload, and duties directly
serve the institution's academic mission, as determined under
the authority of its enabling statutes, its governing body, and
any applicable collective bargaining agreement.

"Federal retiree medical plan" means the Federal
Employees Health Benefits program (FEHB) or TRICARE
plans which are not employer-based group medical.

"Health plan" means a plan offering medical or dental, or
both, developed by the public employees benefits board and
provided by a contracted vendor or self-insured plans admin-
istered by the HCA.

"Institutions of higher education" means the state public
research universities, the public regional universities, The
Evergreen State College, the community and technical col-
leges, and the state board for community and technical col-
leges.

"Layoff," for purposes of this chapter, means a change in
employment status due to an employer's lack of funds or an
employer's organizational change.




Washington State Register, Issue 18-20

"Life insurance" for eligible employees includes basic
life insurance and accidental death and dismemberment
(AD&D) insurance paid for by the employing agency, as well
as optional life insurance and optional AD&D insurance
offered to and paid for by employees for themselves and their
dependent. Life insurance for eligible retirees includes retiree
term life insurance offered to and paid for by retirees.

"LTD insurance" includes basic long-term disability
insurance paid for by the employing agency and long-term
disability insurance offered to employees on an optional
basis.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby eligible state and public
employees may reduce their salary before taxes to pay for
medical expenses not reimbursed by insurance as provided in
the salary reduction plan ((

autherizedin-ehapter 4105
REW)) under this chapter pursuant to 26 U.S.C. Sec. 125 or

other sections of the Internal Revenue Code.

"Pay status" means all hours for which an employee
receives pay.

"PEBB" means the pubhc employees benefits board

"PEBB benefits" means one or more insurance cover-
ages or other employee benefits administered by the PEBB
program within the health care authority.

"PEBB insurance coverage" means any health plan, life
insurance, long-term disability (LTD) insurance, long-term
care insurance, or property and casualty insurance adminis-
tered as a PEBB benefit.

"PEBB program" means the program within the HCA
that administers insurance and other benefits for eligible
employees (as described in WAC 182-12-114), eligible
retired employees (as described in WAC 182-12-171 and
182-12-180), eligible survivors (as described in WAC 182-
12-180, 182-12-250, and 182-12-265), eligible dependents
(as described in WAC 182-12-250 and 182-12-260) and oth-
ers as defined in RCW 41.05.011.

"Plan year" means the time period established by the
authority.

"Premium payment plan" means a benefit plan whereby
state and public employees may pay their share of group
health plan premiums with pretax dollars as provided in the
salary reduction plan.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's medical premium
contribution, due to an enrollee's tobacco use or a subscriber's
spouse or state registered domestic partner choosing not to
enroll in ((his-erher)) their employer-based group medical
when:

o ((Premiums—are)) The spouse's or state registered
domestic partner's share of the medical premium is less than
ninety-five percent of the additional cost an employee would
be required to pay to enroll a spouse or state registered

domestic partner in the Uniform Medical Plan (UMP) Classic
((premiums)); and
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* The benefits have an actuarial value of ((benefits-is)) at
least ninety-five percent of the actuarial value of UMP Clas-
sic benefits.

"Qualified health plan" means a medical plan that is cer-
tified to be offered through an exchange.

"Salary reduction plan" means a benefit plan whereby
((state-and)) public employees may agree to a reduction of
salary on a pretax basis to participate in the dependent care
assistance program (DCAP) medical flexible spending

arrangement (FSA), or premium payment plan ((as—authe-
rized-in-chapter41-05REW)) offered pursuant to 26 U.S.C.
Sec. 125 or other sections of the Internal Revenue Code.

"Season" means any recurring annual period of work at a
specific time of year that lasts three to eleven consecutive
months.

"Seasonal employee" means an employee hired to work
during a recurring, annual season with a duration of three
months or more, and anticipated to return each season to per-
form similar work.

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
and salary reduction elections outside of the annual open
enrollment period when specific life events occur. During the
special open enrollment subscribers may change health plans
and enroll or remove dependents from coverage. Addition-
ally, employees may enroll in or waive enrollment in PEBB
medical. Employees eligible to participate in the salary
reductions plan may enroll in or ((ehange)) revoke their elec-
tion under the DCAP, medical FSA, or the premium payment
plan and make a new election. For special open enrollment
events related to specific PEBB benefits, see WAC 182-08-
198, 182-08-199, 182-12-128, and 182-12-262.

"State agency" means an office, department, board, com-
mission, institution, or other separate unit or division, how-
ever designated, of the state government and all personnel
thereof. It includes the legislature, executive branch, and
agencies or courts within the judicial branch, as well as insti-
tutions of higher education and any unit of state government
established by law.

"Subscriber" means the employee, retiree, continuation
coverage enrollee, or survivor who has been determined eli-
gible by the PEBB program, employer group, state agency, or
charter school and is the individual to whom the PEBB pro-
gram and contracted vendors will issue all notices, informa-
tion, requests, and premium bills on behalf of enrollees.

"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, pipe tobacco, chewing tobacco, snuff, and other
tobacco products. It does not include e-cigarettes or United
States Food and Drug Administration (FDA) approved quit
aids.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

"Tribal government" means an Indian tribal government
as defined in Section 3(32) of the Employee Retirement
Income Security Act of 1974 (ERISA), as amended, or an
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agency or instrumentality of the tribal government, that has
government offices principally located in this state.

"Waive" means to interrupt an eligible employee's
enrollment in a PEBB health plan because the employee is
enrolled in other employer-based group medical, TRICARE
plans, or medicare as allowed under WAC 182-12-128, or is
on approved educational leave and obtains another employer-
based group health plan as allowed under WAC 182-12-136.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-113 What are the obligations of a state
agency in the application of employee eligibility? (1) All
state agencies must carry out all actions, policies, and guid-
ance issued by the public employees benefits board (PEBB)
program necessary for the operation of benefit plans, educa-
tion of employees, claims administration, and appeals pro-
cess including those described in chapters 182-08, 182-12,
and 182-16 WAC. State agencies must:

(a) Use the methods provided by the PEBB program to
determine eligibility and enrollment in benefits, unless other-
wise approved in writing;

(b) Provide eligibility determination reports with content
and in a format designed and communicated by the PEBB
program or otherwise as approved in writing by the PEBB
program; and

(c) Carry out corrective action and pay any penalties
imposed by the authority and established by the board when
the state agency's eligibility determinations fail to comply
with the criteria under these rules.

(2) All state agencies must determine employee eligibil-
ity for PEBB benefits and employer contribution according to
the criteria in WAC 182-12-114 and 182-12-131. State agen-
cies must:

(a) Notify newly hired employees of PEBB rules and
guidance for eligibility and appeal rights;

(b) Provide written notice to faculty who are potentially
eligible for benefits and employer contribution of their poten-
tial eligibility as described in WAC 182-12-114(3) and 182-
12-131;

(c) Inform an employee in writing whether or not ((ke-et
she-s)) they are eligible for benefits upon employment. The
written communication must include a description of any
hours that are excluded in determining eligibility and infor-
mation about the employee's right to appeal eligibility and
enrollment decisions;

(d) Routinely monitor all employees' eligible work hours
to establish eligibility and maintain the employer contribu-
tion toward PEBB insurance coverage;

(e) Make eligibility determinations based on the criteria
of the eligibility category that most closely describes the
employee's work circumstances per the PEBB program's
direction;

(f) Identify when a previously ineligible employee
becomes eligible or a previously eligible employee loses eli-
gibility; and

(g) Inform an employee in writing whether or not ((ke-ex
she-is)) they are eligible for benefits and the employer contri-
bution whenever there is a change in work patterns such that
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the employee's eligibility status changes. At the same time,
state agencies must inform employees of the right to appeal
eligibility and enrollment decisions.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-114 How do employees establish eligi-
bility for public employees benefits board (PEBB) bene-
fits? Eligibility for an employee whose work circumstances
are described by more than one of the eligibility categories in
subsections (1) through (5) of this section shall be determined
solely by the criteria of the category that most closely
describes the employee's work circumstances.

Hours that are excluded in determining eligibility
include standby hours and any temporary increases in work
hours, of six months or less, caused by training or emergen-
cies that have not been or are not anticipated to be part of the
employee's regular work schedule or pattern. Employing
agencies must request the public employees benefits board
(PEBB) program's approval to include temporary training or
emergency hours in determining eligibility.

For how the employer contribution toward PEBB insur-
ance coverage is maintained after eligibility is established
under this section, see WAC 182-12-131.

(1) Employees are eligible for PEBB benefits as follows,
except as described in subsections (2) through (5) of this sec-
tion:

(a) Eligibility. An employee is eligible if ((he-ersheis))
they are anticipated to work an average of at least eighty
hours per month and ((#s)) are anticipated to work for at least
eight hours in each month for more than six consecutive
months.

(b) Determining eligibility.

(i) Upon employment: An employee is eligible from the
date of employment if the employing agency anticipates the
employee will work according to the criteria in (a) of this
subsection.

(i1) Upon revision of anticipated work pattern: If an
employing agency revises an employee's anticipated work
hours or anticipated duration of employment such that the
employee meets the eligibility criteria in (a) of this subsec-
tion, the employee becomes eligible when the revision is
made.

(iii) Based on work pattern: An employee who is deter-
mined to be ineligible, but later meets the eligibility criteria
in (a) of this subsection, becomes eligible the first of the
month following the six-month averaging period.

(c) Stacking of hours. As long as the work is within one
state agency, employees may "stack" or combine hours
worked in more than one position or job to establish eligibil-
ity and maintain the employer contribution toward PEBB
insurance coverage. Employees must notify their employing
agency if they believe they are eligible through stacking.
Stacking includes work situations in which:

(i) The employee works two or more positions or jobs at
the same time (concurrent stacking);

(ii)) The employee moves from one position or job to
another (consecutive stacking); or
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(iii) The employee combines hours from a seasonal posi-
tion with hours from a nonseasonal position or job. An
employee who establishes eligibility by stacking hours from
a seasonal position or job with hours from a nonseasonal
position or job shall maintain the employer contribution
toward PEBB insurance coverage as described in WAC 182-
12-131(1).

(d) When PEBB insurance coverage begins. Medical,
dental, basic life insurance, and basic long-term disability
(LTD) insurance begin on the first day of the month follow-
ing the date an employee becomes eligible. If the employee
becomes eligible on the first working day of a month, then
PEBB insurance coverage begins on that date.

(2) Seasonal employees, as defined in WAC 182-12-
109, are eligible as follows:

(a) Eligibility. A seasonal employee is eligible if ((ke-or
she-is)) they are anticipated to work an average of at least
eighty hours per month and ((is)) are anticipated to work for
at least eight hours in each month of at least three consecutive
months of the season.

(b) Determining eligibility.

(1) Upon employment: A seasonal employee is eligible
from the date of employment if the employing agency antici-
pates that ((he-ershe)) they will work according to the criteria
in (a) of this subsection.

(i1) Upon revision of anticipated work pattern. If an
employing agency revises an employee's anticipated work
hours or anticipated duration of employment such that the
employee meets the eligibility criteria in (a) of this subsec-
tion, the employee becomes eligible when the revision is
made.

(iii) Based on work pattern. An employee who is deter-
mined to be ineligible for benefits, but later works an average
of at least eighty hours per month and works for at least eight
hours in each month and works for more than six consecutive
months, becomes eligible the first of the month following a
six-month averaging period.

(c) Stacking of hours. As long as the work is within one
state agency, employees may "stack" or combine hours
worked in more than one position or job to establish eligibil-
ity and maintain the employer contribution toward PEBB
insurance coverage. Employees must notify their employing
agency if they believe they are eligible through stacking.
Stacking includes work situations in which:

(1) The employee works two or more positions or jobs at
the same time (concurrent stacking);

(i) The employee moves from one position or job to
another (consecutive stacking); or

(iii) The employee combines hours from a seasonal posi-
tion or job with hours from a nonseasonal position or job. An
employee who establishes eligibility by stacking hours from
a seasonal position or job with hours from a nonseasonal
position or job shall maintain the employer contribution
toward PEBB insurance coverage as described in WAC 182-
12-131(1).

(d) When PEBB insurance coverage begins. Medical,
dental, basic life insurance, and basic ((leng-term-disability))
LTD insurance begin on the first day of the month following
the day the employee becomes eligible. If the employee
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becomes eligible on the first working day of a month, then
PEBB insurance coverage begins on that date.

(3) Faculty are eligible as follows:

(a) Determining eligibility. "Half-time" means one-half
of the full-time academic workload as determined by each
institution, except that half-time for community and technical
college faculty employees is governed by RCW 28B.50.489.

(1) Upon employment: Faculty who the employing
agency anticipates will work half-time or more for the entire
instructional year, or equivalent nine-month period, are eligi-
ble from the date of employment.

(i1) For faculty hired on quarter/semester to quar-
ter/semester basis: Faculty who the employing agency
anticipates will not work for the entire instructional year, or
equivalent nine-month period, are eligible at the beginning of
the second consecutive quarter or semester of employment in
which ((khe-ershe-is)) they are anticipated to work, or has
actually worked, half-time or more. Spring and fall are con-
sidered consecutive quarters/semesters when first establish-
ing eligibility for faculty that work less than half-time during
the summer quarter/semester.

(iii) Upon revision of anticipated work pattern: Fac-
ulty who receive additional workload after the beginning of
the anticipated work period (quarter, semester, or instruc-
tional year), such that their workload meets the eligibility cri-
teria as described in (a)(i) or (ii) of this subsection become
eligible when the revision is made.

(b) Stacking. Faculty may establish eligibility and main-
tain the employer contribution toward PEBB insurance cov-
erage by working as faculty for more than one institution of
higher education. Faculty workloads may only be stacked
with other faculty workloads to establish eligibility under this
section or maintain eligibility as described in WAC 182-12-
131(3). When a faculty works for more than one institution of
higher education, the faculty must notify ((his-erher)) their
employing agencies that ((he-ershe)) they work((s)) at more
than one institution and may be eligible through stacking.

(c) When PEBB insurance coverage begins.

(i) Medical, dental, basic life insurance, and basic ((teng-
term-disability)) LTD insurance begin on the first day of the
month following the day the faculty becomes eligible. If the
faculty becomes eligible on the first working day of a month,
then PEBB insurance coverage begins on that date.

(i1) For faculty hired on a quarter/semester to quar-
ter/semester basis under (a)(ii) of this subsection, medical,
dental, basic life insurance, and basic ((leng-term-disability))
LTD insurance begin the first day of the month following the
beginning of the second consecutive quarter/semester of half-
time or more employment. If the first day of the second con-
secutive quarter/semester is the first working day of the
month, then PEBB insurance coverage begins at the begin-
ning of the second consecutive quarter/semester.

(4) Elected and full-time appointed officials of the leg-
islative and executive branches of state government are
eligible as follows:

(a) Eligibility. A legislator is eligible for PEBB benefits
on the date ((his-erher)) their term begins. All other elected
and full-time appointed officials of the legislative and execu-
tive branches of state government are eligible on the date
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their terms begin or the date they take the oath of office,
whichever occurs first.

(b) When PEBB insurance coverage begins. Medical,
dental, basic life insurance, and basic ((leng-term-disability))
LTD insurance begin on the first day of the month following
the day the employee becomes eligible. If the employee
becomes eligible on the first working day of a month, then
PEBB insurance coverage begins on that date.

(5) Justices and judges are eligible as follows:

(a) Eligibility. A justice of the supreme court and judges
of the court of appeals and the superior courts become eligi-
ble for PEBB benefits on the date they take the oath of office.

(b) When PEBB insurance coverage begins. Medical,
dental, basic life insurance, and basic ((leng-term-disability))
LTD insurance begin on the first day of the month following
the day the employee becomes eligible. If the employee
becomes eligible on the first working day of a month, then
PEBB insurance coverage begins on that date.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-123 Is dual enrollment prohibited?
Public employees benefits board (PEBB) health plan cover-
age is limited to a single enrollment per individual.

(1) An individual who has more than one source of eligi-
bility for enrollment in PEBB health plan coverage (called
"dual eligibility") is limited to one enrollment.

(2) An eligible employee may waive PEBB medical and
enroll as a dependent under the health plan of ((his-erher))
their spouse, state registered domestic partner, or parent as
described in WAC 182-12-128.

(3) A dependent enrolled in a PEBB health plan who
becomes eligible for PEBB benefits as an employee must
elect to enroll in PEBB benefits as described in WAC 182-
08-197 (1) or (3). This includes making an election to enroll
in or waive enrollment in PEBB medical as described in
WAC 182-12-128 ((Hta))).

(a) If the employee does not waive enrollment in PEBB
medical, the employee is not eligible to remain enrolled in
((his-er-her)) their spouse's, state registered domestic part-
ner's, or parent's PEBB health plan as a dependent. If the
employee's spouse, state registered domestic partner, or par-
ent does not remove the employee (who is enrolled as a
dependent) from ((his-erher)) their subscriber account, the
PEBB program will terminate the employee's enrollment as a
dependent the last day of the month before the employee's
employer-paid coverage begins.

Exception: An enrolled dependent who becomes newly eligible for
PEBB benefits as an employee may be dual-enrolled in
PEBB coverage for one month. This exception is only
allowed for the first month the dependent is enrolled as
an employee, and only if the dependent becomes
enrolled as an employee on the first working day of a

month that is not the first day of the month.

(b) If the employee elects to waive ((his—erher)) their
enrollment in PEBB medical, the employee will remain
enrolled in PEBB medical under ((his-erher)) their spouse's,
state registered domestic partner's, or parent's PEBB health
plan as a dependent.
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(4) A child who is eligible for medical and dental under
two subscribers may be enrolled as a dependent under the
health plan of only one subscriber.

(5) When an employee is eligible for the employer con-
tribution towards PEBB insurance coverage due to employ-
ment in more than one PEBB-participating employing
agency the following provisions apply:

(a) The employee must choose to enroll under only one
employing agency.

Exception: Faculty who stack to establish or maintain eligibility as

described in WAC 182-12-114(3) with two or more state
institutions of higher education will be enrolled under
the employing agency responsible to pay the employer
contribution according to WAC 182-08-200(2).

(b) If the employee loses eligibility under the employing
agency ((he-ershe—<chose)) they may choose to enroll
((ander)) as described in (a) of this subsection, the employee
must notify ((his-erher)) their other employing agency no
later than sixty days from the date PEBB coverage ends
through the employing agency described in (a) of this subsec-
tion to transfer coverage.

(¢) The employee's PEBB insurance coverage elections
remain the same when an employee transfers enrollment
from enrollment under one employing agency to another
employing agency without a break in PEBB insurance cover-
age for one month or more, as described in (b) of this subsec-
tion.

(6) A retiree who defers enrollment in a PEBB health
plan as described in WAC 182-12-200 by enrolling as an eli-
gible dependent in a health plan sponsored by PEBB, a
Washington state school district, a Washington state ((eduea-
tien)) educational service district, or a Washington state char-
ter school and who loses the employer contribution for such
coverage must enroll in PEBB retiree insurance coverage as
described in WAC ((+8242-1+7#+)) 182-12-200 or defer
enrollment as described in WAC 182-12-205.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-128 When may an employee waive
enrollment in public employees benefits board (PEBB)
medical and when may ((he-ex—she)) they enroll in PEBB
medical after having waived enrollment? An employee
may waive enrollment in public employees benefits board
(PEBB) medical if ((ke-ershe-is)) they are enrolled in other
employer-based group medical, a TRICARE plan, or medi-
care. An employee who waives enrollment in PEBB medical
must enroll in dental, basic life insurance, and basic long-
term disability (LTD) insurance (unless the employing
agency does not participate in these PEBB insurance cover-
ages).

(1) To waive enrollment in PEBB medical, the employee
must submit the required form to ((his-er-her)) their employ-
ing agency at one of the following times:

(a) When the employee becomes eligible: An employee
enrolled in other employer-based group medical, a TRI-
CARE plan, or medicare may waive PEBB medical when
((he-er—she)) they become((s)) eligible for PEBB benefits.
The employee must indicate ((his-erher)) their election to
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waive enrollment in PEBB medical on the required form and
submit the form to ((his-erher)) their employing agency. The
((fefm—mﬂﬁt—be—feeewed—by—t-he)) employing agency must
receive the form no later than thirty-one days after the date
the employee becomes eligible (see WAC 182-08-197).
PEBB medical will be waived as of the date the employee
becomes eligible for PEBB benefits.

(b) During the annual open enrollment: An employee
may waive PEBB medical during the annual open enroll-
ment. The required form must be received by the employee's
employing agency before the end of the annual open enroll-
ment. PEBB medical will be waived beginning January 1st of
the following year.

(c) During a special open enrollment: An employee
may waive PEBB medical during a special open enrollment
as described in subsection (4) of this section.

The employee must submit the required form to ((his-er
her)) their employing agency. The employing agency must
receive the form ((mustbereeetved)) no later than sixty days
after the event that creates the special open enrollment. In
addition to the required form, the employee must provide evi-
dence of the event that creates the special open enrollment to
the employing agency.

PEBB medical will be waived the last day of the month
following the later of the event date or the date the required
form is received. If that day is the first of the month, PEBB
medical will be waived the last day of the previous month. If
the special open enrollment is due to the birth, adoption, or
assumption of legal obligation for total or partial support in
anticipation of adoption of a child, PEBB medical will be
waived the last day of the previous month.

(2) If an employee waives PEBB medical, the
employee's eligible dependents may not be enrolled in medi-
cal.

(3) Once PEBB medical is waived, the employee is only
allowed to enroll in PEBB medical at the following times:

(a) During the annual open enrollment. The required
form must be received by the employee's employing agency
before the end of the annual open enrollment. PEBB medical
will begin January 1st of the following year.

(b) During a special open enrollment. A special open
enrollment allows an employee to ((e¢hange-his-or-herenrel-
ment)) revoke their election and make a new election outside
of the annual open enrollment. A special open enrollment
may be created when one of the events described in subsec-
tion (4) of this section occurs.

The employee must submit the required form to ((his-er
her)) their employing agency. The employing agency must
receive the form ((mustbe-reeeived)) no later than sixty days
after the event that creates the special open enrollment. In
addition to the required form, the employee must provide evi-
dence of the event that creates the special open enrollment to
the employing agency.

PEBB medical will begin the first day of the month fol-
lowing the later of the event date or the date the required form
is received. If that day is the first of the month, coverage is
effective on that day. If the special open enrollment is due to
the birth, adoption, or assumption of legal obligation for total
or partial support in anticipation of adoption of a child, PEBB
medical will begin as follows:
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(i) For a newly born child, PEBB medical will begin the
date of birth;

(i1) For a newly adopted child, PEBB medical will begin
on the date of placement or the date a legal obligation is
assumed in anticipation of adoption, whichever is earlier;

(iii) For an employee enrolling in order to enroll a newly
born or newly adopted child, PEBB medical will begin the
first day of the month in which the event occurs;

(iv) For the spouse or state registered domestic partner of
an employee, PEBB medical will begin the first day of the
month in which the event occurs.

(4) Special open enrollment: Any one of the events in
(a) through (k) of this subsection may create a special open
enrollment. The change in enrollment must be allowable
under the Internal Revenue Code (IRC) and Treasury regula-
tions, and correspond to and be consistent with the event that
creates the special open enrollment for the employee, the
employee's dependent, or both.

(a) Employee acquires a new dependent due to:

(i) Marriage or registering for a state domestic partner-
ship;

(i1) Birth, adoption, or when the subscriber has assumed
a legal obligation for total or partial support in anticipation of
adoption; or

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(b) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Employee has a change in employment status that
affects the employee's eligibility for ((his—erher)) their
employer contribution toward ((his-er-her)) their employer-
based group medical;

(d) The employee's dependent has a change in ((his-er
her)) their own employment status that affects ((his-or-her))
their eligibility for the employer contribution under ((his-ex
her)) their employer-based group medical;

Exception: For the purposes of special open enrollment "employer

contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 26 C.F.R.
54.9801-6.

(e) Employee or an employee's dependent has a change
in enrollment under an employer-based group medical plan
during its annual open enrollment that does not align with the
PEBB program's annual open enrollment;

(f) Employee's dependent has a change in residence from
outside of the United States to within the United States, or
from within the United States to outside of the United States;

(g) A court order ((ernational-medieal-suppert-netice
fsee-also-WALCH8212-263})) requires the employee or any

other individual to provide a health plan for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(h) Employee or an employee's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the employee or an employee's
dependent loses eligibility for coverage under medicaid or
CHIP;
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(i) Employee or an employee's dependent becomes eligi-
ble for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP);

(j) Employee or employee's dependent becomes eligible
and enrolls in a TRICARE plan, or loses eligibility for a TRI-
CARE plan;

(k) Employee becomes eligible and enrolls in medicare,
or loses eligibility for medicare.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-129 What happens when an employee
moves from an eligible to an otherwise ineligible position
or job due to a layoff? This section applies to employees
employed by state agencies (as defined in this chapter),
including benefits-eligible seasonal employees, and is
intended to address situations where an employee moves
from one position or job to another due to a layoff, as
described in WAC 182-12-109. This section does not apply
to employees with an anticipated end date.

If an employee moves from an eligible to an otherwise
ineligible position due to layoff, the employee may retain
((his-or-her)) their eligibility for the employer contribution
toward public employees benefits board (PEBB) insurance
coverage for each month that the employee is in pay status for
at least eight hours. To maintain eligibility using this section
the employee must:

* Be hired into a position with a state agency within
twenty-four months of the original eligible position ending;
and

* Upon hire, notify the employing state agency that ((he
or-she-is)) they are potentially eligible to use this section.

This section ceases to apply if the employee is employed
in a position eligible for PEBB benefits under WAC 182-12-
114 within twenty-four months of leaving the original posi-
tion.

After the twenty-fourth month, the employee must rees-
tablish eligibility as described in WAC 182-12-114.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-131 How do eligible employees main-
tain the employer contribution toward public employees
benefits board (PEBB) insurance coverage? The employer
contribution toward public employees benefits board (PEBB)
insurance coverage begins on the day that PEBB benefits
begin as described in WAC 182-12-114. This section
describes under what circumstances employees maintain eli-
gibility for the employer contribution toward PEBB insur-
ance coverage.

(1) Maintaining the employer contribution. Except as
described in subsections (2), (3), and (4) of this section,
employees who have established eligibility for benefits as
described in WAC 182-12-114 are eligible for the employer
contribution each month in which they are in pay status eight
or more hours per month.
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(2) Maintaining the employer contribution - Benefits-
eligible seasonal employees.

(a) Benefits-cligible seasonal employees (eligible as
described in WAC 182-12-114(2)) who work a season of less
than nine months are eligible for the employer contribution in
any month of the season in which they are in pay status eight
or more hours during that month. The employer contribution
toward PEBB insurance coverage for seasonal employees
returning after their off season begins on the first day of the
first month of the season in which they are in pay status eight
hours or more.

(b) Benefits-eligible seasonal employees (eligible as
described in WAC 182-12-114(2)) who work a season of
nine months or more are eligible for the employer contribu-
tion:

(1) In any month of the season in which they are in pay
status eight or more hours during that month; and

(i) Through the off season following each season
worked, but the eligibility may not exceed a total of twelve
consecutive calendar months for the combined season and off
season.

(3) Maintaining the employer contribution - Eligible
faculty.

(a) Benefits-eligible faculty anticipated to work half time
or more the entire instructional year or equivalent nine-month
period (eligible as described in WAC 182-12-114 (3)(a)(i))
are eligible for the employer contribution each month of the
instructional year, except as described in subsection (7) of
this section.

(b) Benefits-eligible faculty who are hired on a quar-
ter/semester to quarter/semester basis (eligible as described
in WAC 182-12-114 (3)(a)(ii)) are eligible for the employer
contribution each quarter or semester in which employees
work half-time or more.

(c) Summer or off-quarter/semester coverage: All bene-
fits-eligible faculty (eligible as described in WAC 182-12-
114 (3)(a) and (b)) who work an average of half-time or more
throughout the entire instructional year or equivalent nine-
month period and work each quarter/semester of the instruc-
tional year or equivalent nine-month period are eligible for
the employer contribution toward summer or off-quar-
ter/semester PEBB insurance coverage.

Exception: Eligibility for the employer contribution toward summer
or off-quarter/semester PEBB insurance coverage ends
on the end date specified in an employing agency's ter-
mination notice or an employee's resignation letter,
whichever is earlier, if the employing agency has no
anticipation that the employee will be returning as fac-
ulty at any institution of higher education where the
employee has employment. If the employing agency
deducted the employee's premium for PEBB insurance
coverage after the employee was no longer eligible for
the employer contribution, PEBB insurance coverage
ends the last day of the month for which employee pre-
miums were deducted.

(d) Two-year averaging: All benefits-eligible faculty
(eligible as described in WAC 182-12-114 (3)(a) and (b))
who worked an average of half-time or more in each of the
two preceding academic years are potentially eligible to
receive uninterrupted employer contribution toward PEBB
insurance coverage. "Academic year" means summer, fall,
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winter, and spring quarters or summer, fall, and spring
semesters and begins with summer quarter/semester. In order
to be eligible for the employer contribution through two-year
averaging, the faculty must provide written notification of
((his-er-her)) their potential eligibility to ((kis-erher)) their
employing agency or agencies within the deadlines estab-
lished by the employing agency or agencies. Faculty continue
to receive uninterrupted employer contribution for each aca-
demic year in which they:

(1) Are employed on a quarter/semester to quarter/semes-
ter basis and work at least two quarters or two semesters; and

(i1) Have an average workload of half-time or more for
three quarters or two semesters.

Eligibility for the employer contribution under two-year
averaging ceases immediately if the eligibility criteria is not
met or if the eligibility criteria becomes impossible to meet.

(e) Faculty who lose eligibility for the employer contri-
bution: All benefits-eligible faculty (eligible as described in
WAC 182-12-114 (3)(a) and (b)) who lose eligibility for the
employer contribution will regain it if they return to a faculty
position where it is anticipated that they will work half-time
or more for the quarter/semester no later than the twelfth
month after the month in which they lost eligibility for the
employer contribution. The employer contribution begins on
the first day of the month in which the quarter/semester
begins.

(4) Maintaining the employer contribution - Employ-
ees on leave and under the special circumstances listed
below.

(a) Employees who are on approved leave under the fed-
eral Family and Medical Leave Act (FMLA) continue to
receive the employer contribution as long as they are
approved under the act.

(b) Unless otherwise indicated in this section, employees
in the following circumstances receive the employer contri-
bution only for the months they are in pay status eight hours
or more:

(1) Employees on authorized leave without pay;

(i1) Employees on approved educational leave;

(iii) Employees receiving time-loss benefits under work-
ers' compensation;

(iv) Employees called to active duty in the uniformed
services as defined under the Uniformed Services Employ-
ment and Reemployment Rights Act (USERRA); or

(v) Employees applying for disability retirement.

(5) Maintaining the employer contribution - Employ-
ees who move from an eligible to an otherwise ineligible
position due to a layoff maintain the employer contribution
toward PEBB insurance coverage as described in WAC 182-
12-129.

(6) Employees who are in pay status less than eight
hours in a month. Unless otherwise indicated in this section,
when there is a month in which employees are not in pay sta-
tus for at least eight hours, employees:

(a) Lose eligibility for the employer contribution for that
month; and

(b) Must reestablish eligibility for PEBB benefits as
described in WAC 182-12-114 in order to be eligible for the
employer contribution again.
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(7) The employer contribution toward PEBB insur-
ance coverage ends in any one of these circumstances for all
employees:

(a) When employees fail to maintain eligibility for the
employer contribution as indicated in the criteria in subsec-
tion (1) through (6) of this section.

(b) When the employment relationship is terminated. As
long as the employing agency has no anticipation that the
employee will be rehired, the employment relationship is ter-
minated:

(i) On the date specified in an employee's letter of resig-
nation; or

(i1) On the date specified in any contract or hire letter or
on the effective date of an employer-initiated termination
notice.

(c) When employees move to a position that is not antic-
ipated to be eligible for PEBB benefits as described in WAC
182-12-114, not including changes in position due to a layoff.

The employer contribution toward PEBB benefits cease
for employees and their enrolled dependents the last day of
the month in which employees are eligible for the employer
contribution under this section.

Exception: If the employing agency deducted the employee's pre-
mium for PEBB insurance coverage after the employee
was no longer eligible for the employer contribution,
PEBB insurance coverage ends the last day of the month

for which employee premiums were deducted.

(8) Options for continuation coverage by self-paying.
During temporary or permanent loss of the employer contri-
bution toward PEBB insurance coverage, employees have
options for providing continuation coverage for themselves
and their dependents by self-paying the premium and appli-
cable premium surcharge set by the health care authority
(HCA). These options are available as described in WAC
182-12-133, 182-12-141, 182-12-142, 182-12-146, 182-12-
148, and 182-12-270.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-133 What options for continuation cov-
erage are available to employees and their dependents
during certain types of leave or when employment ends
due to a layoff? Employees who have established eligibility
for public employees benefits board (PEBB) benefits as
described in WAC 182-12-114 may continue coverage for
themselves and their dependents during certain types of leave
or when their employment ends due to a layoff.

(1) Employees who are no longer eligible for the
employer contribution toward PEBB insurance coverage due
to an event described in (b)(i) through (vi) of this subsection
may continue PEBB insurance coverage by self-paying the
premium and applicable premium surcharge set by the health
care authority (HCA) from the date eligibility for the
employer contribution is lost:

(a) Employees may continue any combination of medi-
cal, dental, and life insurance; however, only employees on
approved educational leave or called in to active duty in the
uniformed services as defined under the Uniformed Services
Employment and Reemployment Rights Act (USERRA) may

Permanent



WSR 18-20-117

continue either basic or both basic and optional long-term
disability (LTD) insurance.

(b) Employees in the following circumstances qualify to
continue coverage under this subsection:

(i) Employees who are on authorized leave without pay;

(i1) Employees who are on approved educational leave;

(i) Employees who are receiving time-loss benefits
under workers' compensation;

(iv) Employees who are called to active duty in the uni-
formed services as defined under USERRA;

(v) Employees whose employment ends due to a layoff
as defined in WAC 182-12-109; or

(vi) Employees who are applying for disability retire-
ment.

(¢c) The employee's election must be received by the
PEBB program no later than sixty days from the date the
employee's PEBB health plan coverage ended or from the
postmark date on the election notice sent by the ((HEA))
PEBB program, whichever is later.

(d) Employees may self-pay for a maximum of twenty-
nine months. The employee's first premium payment and
applicable premium surcharge is due to the HCA no later than
forty-five days after the ((empleyee's-eleetionisreeeived by
the HCEA)) election period ends as described in (c) of this sub-
section.

Premiums and applicable premium surcharges associ-
ated with continuing PEBB medical, must be made to the
HCA as well as premiums associated with continuing PEBB
dental or LTD insurance coverage. Premiums associated with
continuing life insurance coverage must be made to the con-
tracted vendor. Following the employee's first premium pay-
ment, the employee must pay the premium amounts for
PEBB insurance coverage and applicable premium sur-
charges as premiums become due.

(e) If the employee's monthly premium or applicable
premium surcharge remains unpaid for sixty days from the
original due date, the employee's PEBB insurance coverage
will be terminated retroactive to the last day of the month for
which the monthly premium and applicable premium sur-
charge was paid as described in WAC 182-08-180 (1)(((5}))
(©).

(2) The number of months that employees self-pay the
premium while eligible as described in subsection (1) of this
section will count toward the total months of continuation
coverage allowed under the federal Consolidated Omnibus
Budget Reconciliation Act (COBRA). Employees who are no
longer eligible for continuation coverage as described in sub-
section (1) of this section but who have not used the maxi-
mum number of months allowed under COBRA coverage
may continue medical, dental, or both for the remaining dif-
ference in months by self-paying the premium and applicable
premium surcharge as described in WAC 182-12-146.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-138 What options are available if an
employee is approved for the federal Family and Medical
Leave Act (FMLA)? (1) An employee on approved leave
under the federal Family and Medical Leave Act (FMLA)

Permanent

[146 ]

Washington State Register, Issue 18-20

may continue to receive the employer contribution toward
public employees benefits board (PEBB) insurance coverage
in accordance with the federal FMLA. The employee may
also continue current optional life and optional long-term dis-
ability (LTD) insurance. The employee's employing agency
is responsible for determining if the employee is eligible for
leave under FMLA and the duration of such leave.

(2) If an employee's monthly premium or applicable pre-
mium surcharge remains unpaid for sixty days from the orig-
inal due date, the employee's PEBB insurance coverage will
be terminated retroactive to the last day of the month for
which the monthly premium and applicable premium sur-
charge was paid.

(3) If an employee exhausts the period of leave approved
under FMLA, PEBB insurance coverage may be continued
by self-paying the premium and applicable premium sur-
charge set by the HCA, with no contribution from the
employer, as described in WAC 182-12-133(1) while on
approved leave.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-141 If an employee reverts from an eli-
gible position, what happens to ((his-ex-her)) their public
employees benefits board (PEBB) insurance coverage?
(1) If an employee reverts for reasons other than a layoff and
is not eligible for the employer contribution toward public
employees benefits board (PEBB) insurance coverage under
this chapter, ((he-ershe)) they may continue PEBB insurance
coverage by self-paying the premium and applicable pre-
mium surcharge set by the health care authority (HCA) for up
to eighteen months under the same terms as an employee who
is granted leave without pay under WAC 182-12-133(1):

(a) The employee's election must be received by the
PEBB program no later than sixty days from the date the
employee's PEBB health plan coverage ended or from the
postmark date on the election notice sent by the (HEA))
PEBB program, whichever is later;

(b) The employee's first premium payment and applica-
ble premium surcharge is due to the HCA no later than forty-
five days after the ((employee's—election-isreceived-by-the
HEA)) election period ends as described in (a) of this subsec-
tion. Premiums and applicable premium surcharges associ-
ated with continuing PEBB medical must be made to the
HCA as well as premiums associated with continuing PEBB
dental. Premiums associated with continuing life insurance
coverage must be made to the contracted vendor;

(c) Following the employee's first premium payment, the
employee must pay the premium amounts associated with
PEBB insurance coverage and applicable premium sur-
charges as premiums become due; and

(d) If the employee's monthly premium or applicable
premium surcharge remains unpaid for sixty days from the
original due date, the employee's PEBB insurance coverage
will be terminated retroactive to the last day of the month for
which the monthly premium and applicable premium sur-
charge was paid as described in WAC 182-08-180 (1)((65}))

©).




Washington State Register, Issue 18-20

(2) If an employee is reverted due to a layoff, the
employee may be eligible for the employer contribution
toward PEBB insurance coverage under the criteria of WAC
182-12-129. If determined not to be eligible under WAC 182-
12-129, the employee may continue PEBB insurance cover-
age by self-paying the premium and applicable premium sur-
charge set by the HCA under WAC 182-12-133.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-142 What options for continuation cov-
erage are available to faculty and seasonal employees who
are between periods of eligibility? (1) Faculty may con-
tinue any combination of medical, dental, and life insurance
by self-paying the premium and applicable premium sur-
charge set by the health care authority (HCA), with no contri-
bution from the employer, for a maximum of twelve months
between periods of eligibility:

(a) The employee's election must be received by the pub-
lic employees benefits board (PEBB) program no later than
sixty days from the date the employee's PEBB health plan
coverage ended or from the postmark date on the election
notice sent by the ((HEA)) PEBB program, whichever is
later;

(b) The employee's first premium payment and applica-
ble premium surcharge is due to the HCA no later than forty-
five days after the ((empleyee's-eleetionisreeceived-by-the
HEA)) election period ends as described in (a) of this subsec-
tion. Premiums and applicable premium surcharges associ-
ated with continuing PEBB medical must be made to the
HCA as well as premiums associated with continuing PEBB
dental. Premiums associated with continuing life insurance
coverage must be made to the contracted vendor;

(c) Following the employee's first premium payment, the
employee must pay the premium amounts associated with
PEBB insurance coverage and applicable premium sur-
charges as premiums become due; and

(d) If the employee's monthly premium or applicable
premium surcharge remains unpaid for sixty days from the
original due date, the employee's PEBB insurance coverage
will be terminated retroactive to the last day of the month for
which the monthly premium and applicable premium sur-
charge was paid as described in WAC 182-08-180 (1)(((5}))
©).

(2) Benefits-eligible seasonal employees may continue
any combination of medical, dental, and life insurance by
self-paying the premium and applicable premium surcharge
set by the HCA, with no contribution from the employer, for
a maximum of twelve months between periods of eligibility:

(a) The employee's election must be received by the
PEBB program no later than sixty days from the date the
employee's PEBB health plan coverage ended or from the
postmark date on the election notice sent by the ((HEA))
PEBB program, whichever is later;

(b) The employee's first premium payment and applica-
ble premium surcharge is due to the HCA no later than forty-
five days after the ((employee's-electionisreceived-by-the
HEA)) election period ends as described in (a) of this subsec-
tion. Premiums and applicable premium surcharges associ-
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ated with continuing PEBB medical must be made to the
HCA as well as premiums associated with continuing PEBB
dental. Premiums associated with continuing life insurance
coverage must be made to the contracted vendor;

(c) Following the employee's first premium payment, the
employee must pay the premium amounts associated with
PEBB insurance coverage and applicable premium sur-
charges as premiums become due; and

(d) If the employee's monthly premium or applicable
premium surcharge remains unpaid for sixty days from the
original due date, the employee's PEBB insurance coverage
will be terminated retroactive to the last day of the month for
which the monthly premium and applicable premium sur-
charge was paid as described in WAC 182-08-180 (1)((b)))
(©).

(3) COBRA. An employee who is no longer eligible for
continuation coverage as described in subsections (1) and (2)
of this section, but who has not used the maximum number of
months allowed under the federal Consolidated Omnibus
Budget Reconciliation Act (COBRA), may continue medical
((and)), dental, or both for the remaining difference in
months by self-paying the premium and applicable premium
surcharge set by the HCA under COBRA as described in
WAC 182-12-146. The number of months that a faculty or
seasonal employee self-pays premiums under the criteria in
subsection (1) or (2) of this section will count toward the total
months of continuation coverage allowed under COBRA.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-146 When is an enrollee eligible to con-
tinue public employee's benefits board (PEBB) health
plan coverage under Consolidated Omnibus Budget Rec-
onciliation Act (COBRA)? (1) An enrollee may continue
public employee's benefits board (PEBB) health plan cover-
age under the federal Consolidated Omnibus Budget Recon-
ciliation Act (COBRA) by self-paying the premium and
applicable premium surcharge set by the health care authority
(HCA):

Note: Based on RCW 26.60.015 and public employee benefits board
policy resolution that extended PEBB coverage for dependents
not otherwise eligible for COBRA, an employee's state regis-
tered domestic partner and the state registered domestic part-
ner's children may continue PEBB insurance coverage on the
same terms and conditions as spouses and other eligible depen-
dents under COBRA.

(a) The enrollee's election must be received by the PEBB
program no later than sixty days from the date the enrollee's
PEBB health plan coverage ended or from the postmark date
on the election notice sent by the (HEA)) PEBB program,
whichever is later;

(b) The enrollee's first premium payment and applicable
premium surcharge is due to the HCA no later than forty-five
days after the ((enreHee's-electionisreeeived-by-the HCA))
election period ends as described in (a) of this subsection.
Following the enrollee's first premium payment, premiums
and applicable premium surcharges must be paid as described
in WAC 182-08-180 (1)((€6})) (c);
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(c) Enrollees who request to voluntarily terminate their
COBRA coverage must do so in writing. The written termi-
nation request must be received by the PEBB program.
Enrollees who terminate their COBRA coverage will not be
eligible to reenroll in COBRA coverage unless they regain
eligibility. COBRA coverage will end on the last day of the
month in which the PEBB program receives the termination
request. If the termination request is received on the first day
of the month, COBRA coverage will end on the last day of
the previous month; and

(d) Medical flexible spending arrangement (FSA) enroll-
ees who on the date of the qualifying event, have a greater
number of remaining benefits than remaining contribution
payments for the current year, will have an opportunity to
continue making contributions to their medical FSA by elect-
ing COBRA. The enrollee's first premium payment is due to
the contracted vendor no later than forty-five days after the
((enrolee's—electionisrecetved-by-thecontracted-vendeor))
election period ends as described below. The enrollee's elec-
tion must be received by the contracted vendor no later than
sixty days from the date the enrollee's PEBB health plan cov-
erage ended or from the postmark date on the election notice
sent by the contracted vendor, whichever is later.

(2) An employee or an employee's dependent who loses
eligibility for the employer contribution toward PEBB insur-
ance coverage and who qualifies for continuation coverage
under COBRA may continue medical, dental, or both.

(3) An employee or an employee's dependent who loses
eligibility for continuation coverage described in WAC 182-
12-133, 182-12-138, 182-12-141, 182-12-142, or 182-12-148
but who has not used the maximum number of months
allowed under COBRA may continue medical, dental, or
both for the remaining difference in months.

(4) A retired employee who loses eligibility for PEBB
retiree insurance because an employer group, with the excep-
tion of school districts, educational service districts, and
charter schools ceases participation in PEBB insurance cov-
erage may continue medical, dental, or both.

(5) A retired employee, or a dependent of a retired
employee, who is no longer eligible to continue coverage as
described in WAC 182-12-171 may continue medical, dental,
or both.

(6) A blind vendor who ceases to actively operate a facil-
ity as described in WAC 182-12-111 (5)(a) may continue
enrollment in PEBB medical for the maximum number of
months allowed under COBRA as described in this section.

A blind vendor is not eligible for PEBB retiree insurance
coverage.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-148 What options for continuation cov-
erage are available to employees during their appeal of
dismissal? (1) Employees awaiting hearing of a dismissal
action before any of the following may continue their public
employees benefits board (PEBB) insurance coverage by
self-paying the premium and applicable premium surcharge
set by the health care authority (HCA), with no contribution
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from the employer, on the same terms as an employee who is
granted leave as described in WAC 182-12-133:

(a) The personnel resources board,

(b) An arbitrator; or

(c) A grievance or appeals committee established under
a collective bargaining agreement for union represented
employees.

(2) The employee must pay premium amounts and appli-
cable premium surcharges associated with PEBB insurance
coverage as premiums and applicable premium surcharges
become due. If the monthly premium or applicable premium
surcharge remains unpaid for sixty days from the original due
date, PEBB insurance coverage will be terminated retroactive
to the last day of the month for which the monthly premium
and applicable premium surcharge was paid as described in
WAC 182-08-180 (1)((€5))) ().

(3) If the dismissal is upheld, all PEBB insurance cover-
age will end at the end of the month in which the decision is
entered, or the date to which premiums have been paid,
whichever is later, with the exception described in subsection
(4) of this section.

(4) If the dismissal is upheld and the employee is eligible
under the federal Consolidated Omnibus Budget Reconcilia-
tion Act (COBRA), the employee may continue medical
((and)), dental, or both for the remaining months available
under COBRA. See WAC 182-12-146 for information on
COBRA. The number of months the employee self-paid pre-
miums during the appeal will count toward the total number
of months allowed under COBRA.

(5) If the board, arbitrator, committee, or court sustains
the employee in the appeal and directs reinstatement of
employer paid PEBB insurance coverage retroactively, the
employing agency must forward to HCA the full employer
contribution for the period directed by the board, arbitrator,
committee, or court and collect from the employee the
employee's share of premiums due, if any.

(a) HCA will refund to the employee any premiums and
applicable premium surcharges the employee paid that may
be provided for as a result of the reinstatement of the
employer contribution only if the employee makes retroac-
tive payment of any employee contribution amounts associ-
ated with the PEBB insurance coverage. In the alternative, at
the request of the employee, HCA may deduct the employee's
contribution from the refund of any premiums and applicable
premium surcharges self-paid by the employee during the
appeal period.

(b) All optional life and optional ((lerg-term-disability))
LTD insurance which was in force at the time of dismissal
shall be reinstated retroactively only if the employee makes
retroactive payment of premium for any such optional cover-
age which was not continued by self-payment during the
appeal process. If the employee chooses not to pay the retro-
active premium, evidence of insurability will be required to
restore such optional coverage.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-171 When is a retiring employee eligi-
ble to enroll in public employees benefits board (PEBB)
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retiree insurance coverage? A retiring employee is eligible
to continue enrollment or defer enrollment in public employ-
ees benefits board (PEBB) insurance coverage as a retiree if
((he-orshe)) they meet((s)) procedural and substantive eligi-
bility requirements as described in subsections (1), (2), and
(3) of this section. An clected ((state-offietal-or)) and full-
time appointed ((state)) official of the legislative ((e¥)) and
executive branch of state government is eligible as described
in WAC 182-12-180.

(1) Procedural requirements. A retiring employee
must enroll or defer enrollment in PEBB retiree insurance

coverage as described in (a)((G-(b);and+e))) through (d) of

this subsection:

(a) To enroll in PEBB retiree insurance coverage, the
required form must be received by the PEBB program no
later than sixty days after the employee's employer-paid cov-
erage, Consolidated Omnibus Budget Reconciliation Act
(COBRA) coverage, or continuation coverage ends. The
effective date of PEBB retiree insurance coverage is the first
day of the month after the employee's employer-paid cover-
age, COBRA coverage, or continuation coverage ends;

(b) The employee's first premium payment and applica-
ble premium surcharge is due to the health care authority
(HCA) no later than forty-five days after the ((employee's
eleetion-isreceived-by-the HEA)) election period ends as
described in (a) of this subsection. Following the employee's
first premium payment, premiums and applicable premium
surcharges must be paid as described in WAC 182-08-180
(D)) (c); and

(c) If a retiring employee elects to enroll a dependent in
PEBB health plan coverage, the dependent must be enrolled
in the same PEBB medical and PEBB dental plan as the retir-

ing employee;
Exception:

If a retiring employee selects a medicare supplement
plan, nonmedicare enrollees will be enrolled in the Uni-

form Medical Plan (UMP) Classic. If a retiring employee
selects any other medicare plan, they must also select a
nonmedicare plan with the same contracted vendor
available to nonmedicare enrollees.

(d) To defer enrollment in a PEBB health plan, the
employee must meet substantive eligibility requirements in
subsection (2) of this section and defer enrollment as
described in WAC 182-12-200 or 182-12-205.

(2) Substantive eligibility requirements.

(a) An employee as defined in WAC 182-12-109 who is
eligible for PEBB benefits or an employee who is enrolled in
basic benefits through a Washington state school district,
educational service district as defined in RCW 28A.400.270,
or a charter school and ends public employment after becom-
ing vested in a Washington state-sponsored retirement plan
may enroll or defer enrollment in PEBB retiree insurance
coverage if ((he-ershe)) they meet((s)) procedural and sub-
stantive eligibility requirements.

To be eligible to continue enrollment or defer enrollment
in PEBB insurance coverage as a retiree, the employee must
be eligible to retire under a Washington state-sponsored
retirement plan when the employee's employer-paid cover-
age, COBRA coverage, or continuation coverage ends.
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(b) A retiring employee of a state agency must immedi-
ately begin to receive a monthly retirement plan payment,
with exceptions described below:

(1) A retiring employee who receives a ((Jump-sum))
lump sum payment instead of a monthly retirement plan pay-

ment is only eligible if the department of retirement systems
offered the employee the choice between a lump sum actuar-
ially equivalent payment and the ongoing monthly payment,
as allowed by the plan; or

(i1) A retiring employee who is a member of a Plan 3
retirement plan, also called a separated employee (defined in
RCW 41.05.011((1)) (25)), must meet ((his-erher)) their
Plan 3 retirement eligibility criteria. The employee does not
have to receive a retirement plan payment to enroll in PEBB
retiree insurance coverage((3)).

(c) A retiring employee of a Washington higher educa-
tion institution who is a member of a higher education retire-
ment plan (HERP) must immediately begin to receive a
monthly retirement plan payment, or meet ((his-erher)) their
HERP plan's retirement eligibility criteria, or be at least age
fifty-five with ten years of state service;

(d) A retiring employee of an employer group participat-
ing in PEBB insurance coverage under contractual agreement
with the authority must be eligible to retire as described in (i)
or (ii) of this subsection to be eligible to continue PEBB
insurance coverage as a retiree, except for a school district,
educational service district, or charter school employee who
must meet the requirements as described in subsection (2)(e)
of this section.

(1) A retiring employee who is eligible to retire under a
retirement plan sponsored by an employer group or tribal
government that is not a Washington state-sponsored retire-
ment plan must meet the same age and years of service
requirements as if ((he-er-she-was)) they were a member of
public employees retirement system Plan 1 or Plan 2 during
((his-or-her)) their employment with that employer group or
tribal government.

(i1) A retiring employee who is eligible to retire under a
Washington state-sponsored retirement plan must immedi-
ately begin to receive a monthly retirement plan payment,
with exceptions described in subsection (2)(b)(i) and (ii) of
this section.

(iii) A retired employee of an employer group, except a
Washington state school district, educational service district,
or charter school that ends participation in PEBB insurance
coverage is no longer eligible to continue enrollment in
PEBB retiree insurance coverage if ((he-ershe)) they enrolled
after September 15, 1991. Any retiree who loses eligibility
for this reason may continue health plan enrollment as
described in WAC 182-12-146.

(iv) A retired employee of a tribal government employer
that ends participation in PEBB insurance coverage is no lon-
ger eligible to continue enrollment in PEBB retiree insurance
coverage. Any retiree who loses eligibility for this reason
may continue health plan enrollment as described in WAC
182-12-146.

(e) A retiring employee of a Washington state school dis-
trict, Washington state educational service district, or a
Washington state charter school must immediately begin to
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receive a monthly retirement plan payment, with exceptions
described below:

(1) A retiring employee who ends employment before
October 1, 1993; or

(i) A retiring employee who receives a ((fump-sum))
lump sum payment instead of a monthly retirement plan pay-
ment is only eligible if the department of retirement systems
offered the employee the choice between a lump sum actuar-
ially equivalent payment and the ongoing monthly payment,
as allowed by the plan, or the employee enrolled before 1995;
or

(iii) A retiring employee who is a member of a Plan 3
retirement system, also called a separated employee (defined
in RCW 41.05.011((1)) (25)), must meet ((his-orher))
their Plan 3 retirement eligibility criteria; or

(iv) An employee who retired as of September 30, 1993,
and began receiving a monthly retirement plan payment from
a Washington state-sponsored retirement system (as defined
in chapters 41.32, 41.35 or 41.40 RCW) is eligible if ((he-er
she)) they enrolled in a PEBB health plan no later than the
HCA's annual open enrollment period for the year beginning
January 1, 1995.

(3) A retiring employee and ((his-er-her)) their enrolled
dependents who are entitled to medicare must enroll and
maintain enrollment in both medicare Parts A and B if the
employee retired after July 1, 1991. If a retiree or an enrolled
dependent becomes entitled to medicare after enrollment in
PEBB retiree insurance coverage, ((he-er—she)) they must
enroll and maintain enrollment in medicare Parts A and B to
remain enrolled in a PEBB retiree health plan. If an enrollee
who is entitled to medicare does not meet this procedural
requirement, the enrollee is no longer eligible for enrollment
in a PEBB retiree ((instranee-coverage)) health plan. The
enrollee may continue PEBB health plan enrollment as
described in WAC 182-12-146.

(4) Washington state-sponsored retirement plans
include:

(a) Higher education retirement plans;

(b) Law enforcement officers' and firefighters' retire-
ment system,

(¢) Public employees' retirement system;

(d) Public safety employees' retirement system;

(e) School employees' retirement system;

(f) State judges/judicial retirement system;

(g) Teachers' retirement system; and

(h) State patrol retirement system.

(i) The two federal retirement systems, Civil Service
Retirement System and Federal Employees' Retirement Sys-
tem, are considered Washington state-sponsored retirement
systems for Washington State University Extension for an
employee covered under PEBB insurance coverage at the
time of retirement.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-180 When is an elected ((state-offieiak;))
and full-time appointed ((state)) official of the legislative
((ex)) and executive branch of state government, or their
survivor eligible to continue enrollment in public employ-
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ees benefits board (PEBB) retiree insurance coverage? (1)
(Fhefoleowingoffietalsare)) An elected and full-time
appointed official of the legislative and executive branch of
state government is eligible to continue enrollment or defer
enrollment in public employees benefits board (PEBB)
retiree insurance coverage under the same terms as an outgo-
ing legislator((s)), when they voluntarily or involuntarily
leave public office((5)). The following officials are eligible if
they meet the procedural requirements as described in sub-
section (3) of this section:

(a) A member of the state legislature;

(b) A statewide elected official of the executive branch;

(c) An executive official appointed directly by the gover-
nor as the single head of an executive branch agency; or

(d) An official appointed directly by a state legislative
committee as the single head of a legislative branch agency or
an official appointed to secretary of the senate or chief clerk
of the house of representatives.

(2) The spouse, state registered domestic partner, or
child of an official described in subsection (1) of this section
who loses eligibility due to the death of the official may
enroll or defer enrollment as a survivor under PEBB retiree
insurance coverage as described in (a) and (b) of this subsec-
tion and must meet procedural requirements as described in
subsection (3)((fb)-and-Lte})) of this section.

(a) The official's spouse or state registered domestic
partner may continue health plan enrollment until death.

(b) The official's child may continue health plan enroll-
ment until they lose eligibility as described in WAC 182-12-
260.

(3) Procedural requirements. An official described in
subsection (1) of this section or their survivor described in
subsection (2) of this section must enroll or defer enrollment

in PEBB retiree insurance coverage ((re-taterthan-sixty-days
et the-official ] blicoff: he-death-of the-offi

eial)) as described in (a) through (d) of this subsection:

(a) For an official to enroll in PEBB retiree insurance
coverage the required forms must be received by the PEBB
program no later than sixty days after the official leaves pub-
lic office ((erthe-death-of the-offieial)). The effective date of
PEBB retiree insurance coverage is the first day of the month
after the official leaves public office ((erthe-death-ofthe-offi-
eial));

For a survivor to enroll in PEBB retiree insurance cover-
age, the required forms must be received by the PEBB pro-
gram no later than sixty days after the later of the date of the
official's death or the date the survivor's PEBB insurance
coverage ends. The effective date of PEBB retiree insurance
coverage is the first day of the month after the date of the offi-
cial's death or the first day of the month after the survivor's
PEBB insurance coverage ends;

(b) The official's or survivor's first premium payment
and applicable premium surcharge is due to the health care
authority (HCA) no later than forty-five days after the offi-
cial's or survivor's (( tefi i
gram)) election period ends as described in (a) of this subsec-
tion. Following the official's or survivor's first premium pay-
ment, premiums and applicable premium surcharges must be
paid as described in WAC 182-08-180 (1)((€5))) (c);
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(c) If an official or a survivor elects to enroll a dependent
in PEBB health plan coverage, the dependent must be

enrolled in the same PEBB medical and PEBB dental plan as
the official or survivor;

Exception: If an official or a survivor selects a medicare supplement
plan, nonmedicare enrollees will be enrolled in the Uni-

form Medical Plan (UMP) Classic. If an official or a sur-
vivor selects any other medicare plan, they must also

select a nonmedicare plan with the same contracted ven-
dor available to nonmedicare enrollees.

(d) To defer enrollment in a PEBB health plan the offi-
cial or the survivor must meet deferral enrollment require-
ments as described in WAC 182-12-200 or 182-12-205.

(4) If the official, an enrolled dependent, or their survi-
vor is entitled to medicare or becomes entitled to medicare
after enrollment in PEBB retiree insurance coverage, ((he-er
she)) they must enroll and maintain enrollment in medicare
Parts A and B to remain enrolled in a PEBB retiree ((iasu-
anee-eoverage)) health plan. If an enrollee who is entitled to
medicare does not meet this procedural requirement, the
enrollee is no longer eligible for enrollment in a PEBB retiree
health plan. The enrollee may continue PEBB health plan
enrollment as described in WAC 182-12-146.

(5) An official described in subsection (1) of this section

shall be included in the term "retiree" or "retiring employee"
as used in chapters 182-08, 182-12, and 182-16 WAC.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-200 ((Hew-dees-aretiree-whe-is)) May
a retiring employee or a retiree enrolled as a dependent in
a health plan sponsored by public employees benefits
board (PEBB), a Washington state school district, a
Washington state educational service district, or a Wash-
ington state charter school defer PEBB health plan
enrollment under PEBB retiree insurance coverage? (1)
A ((retiree)) retiring employee may defer enrollment in a
public employees benefits board (PEBB) health plan ((duaring
%h&peﬂed—ef—tm&e—heﬁr—she—rs)) at retirement or after enrolling
in PEBB retiree insurance coverage. Enrollment in a PEBB
health plan may be deferred when they are enrolled as a
dependent in a health plan sponsored by PEBB, a Washing-
ton state school district, a Washington state ((edueation))
educational service district, or a Washington state charter
school, including such coverage under the Consolidated
Omnibus Budget Reconciliation Act (COBRA) or continua-
tion coverage. A retiring employee who defers enrollment at
retirement must meet substantive eligibility requirements as
described in WAC 182-12-171(2) or requirements as

described in WAC 182-12-180(1).

(2) A retiree who defers enrollment in medical must
defer enrollment in dental. Retirees must be enrolled in med-
ical to enroll in dental. A retiree who defers enrollment in a
PEBB health plan also defers enrollment for all eligible
dependents.

(3) A retirece who defers ((eeverage)) enrollment may
later enroll in a PEBB health plan if ((he-ershe)) they pro-
vide((s)) evidence of continuous enrollment in a health plan
sponsored by PEBB, a Washington state school district, a
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Washington state educational service district, or a Washing-
ton state charter school and submits the required form as
described in (a) and (b) of this subsection:

(a) During the PEBB annual open enrollment period.
The required form must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January 1st of the following
year; or

(b) When enrollment in a health plan sponsored by
PEBB, a Washington state school district, a Washington state
educational service district, or a Washington state charter
school ends, or such coverage under COBRA or continuation

coverage ends. ((Theretiree-mustsubmitthe requiredformte
enrell-or-deferenrellment-as-desertbedin-WACIS2121714

Hfa))) The required forms to enroll must be received by the
PEBB program no later than sixty days after coverage ends.
PEBB health plan coverage begins the first day of the month
following the date the other coverage ends. To continue in a
deferred status, the retiree must defer enrollment as described
in WAC 182-12-205.

(4) If a retiree elects to enroll a dependent in PEBB
health plan coverage, the dependent must be enrolled in the
same PEBB medical or PEBB dental plan as the retiree.
Exception: If a retiree selects a medicare supplement plan, nonmedi-

care enrollees will be enrolled in the Uniform Medical
Plan (UMP) Classic. If a retiree selects any other medi-

care plan, they must also select a nonmedicare plan with
the same contracted vendor available to nonmedicare

enrollees.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-205 May a retiree((s)) or_a survivor
defer or voluntarily terminate public employees benefits
board (PEBB) health plan enrollment under ((pubke
employees-benefits-hoard(PEBB))) PEBB retiree insur-
ance coverage ((ator-afterretirement))? (1) The following
((provistens-apply-whenretirees-defer-orvoluntarty termi-
nate-enrolmentunder)) individuals may defer enrollment in
a public employees benefits board (PEBB) ((retiree-instranece

eoverage-when-enroled-in-othereeverage)) health plan:

(D Retirees)) (a) A retiring employee;

(b) A dependent becoming eligible as a survivor; or

(c) A retiree or a survivor enrolled in PEBB retiree insur-
ance coverage.

(2) A subscriber described in subsection (1) of this sec-
tion who defers enrollment in a PEBB health plan also defers
enrollment for all eligible dependents, except as described in
subsection ((€2))) (3)(c) of this section.

(&) Retireesmay)) (3) A subscriber described in sub-

section (1) of this section who defers enrollment in a PEBB
health plan ((&t—er—after—feﬁfemeﬁt—rﬁeeﬂ%mﬁeﬁsly—eﬂfeﬂed))
must maintain continuous enrollment in other medical as
described in this section or WAC 182-12-200. ((Retirees
whe)) A subscriber who defers enrollment in medical must
defer enrollment in dental. ((Retirees)) A subscriber must be
enrolled in medical to enroll in dental.

(a) Beginning January 1, 2001, ((retirees—may—defer))
enrollment in a PEBB health plan ((ifthey-are)) may be
deferred when the subscriber is enrolled in employer-based
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group medical as an employee or the dependent of an
employee, or such medical insurance continued under Con-
solidated Omnibus Budget Reconciliation Act (COBRA)
coverage or continuation coverage.

(b) Beginning January 1, 2001, ((retirees—may—defer))
enrollment in a PEBB health plan ((#they-are)) may be
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educational service district coverage, or charter school cover-
age ends. The forms must be received by the PEBB program
no later than sixty days after the later of the date of the
employee's death or the date the survivor's PEBB insurance
coverage, school district coverage, educational service dis-
trict coverage, or charter school coverage ends.

deferred when the subscriber is enrolled as a retiree or the
dependent of a retiree in a federal retiree medical plan.

(c) Beginning January 1, 2006, ((retirees—may—defer))
enrollment in a PEBB health plan ((if-they—sare)) may be

(ii) For a survivor of an official who meets the require-
ments as described in WAC 182-12-180(2). enrollment will
be deferred the first of the month following the later of the
date of the official's death or the date the survivor's PEBB

deferred when the subscriber is enrolled in medicare Parts A
and B and a medicaid program that provides creditable cov-
erage as described in this chapter. ((Fheretiree's)) Depen-
dents may continue their PEBB health plan enrollment if they
meet PEBB eligibility criteria and are not eligible for credit-
able coverage under a medicaid program.

(d) Beginning January 1, 2014, ((retirees)) subscribers
who are not eligible for Parts A and B of medicare may defer
enrollment in a PEBB health plan ((if-they-are)) when the
subscriber is enrolled in exchange coverage.

((3))) (e) Beginning July 17. 2018, enrollment in a
PEBB health plan may be deferred when the subscriber is
enrolled as a retiree or the dependent of a retiree in the Civil-
ian Health and Medical Program of the Department of Veter-

insurance coverage ends. The forms must be received by the
PEBB program no later than sixty days after the later of the
date of the official's death or the date the survivor's PEBB
insurance coverage ends.

(iii) For a survivor of a retiree who meets the require-
ments as described in WAC 182-12-265(2). enrollment will
be deferred the first of the month following the date of the
retiree's death. The forms must be received by the PEBB pro-
gram no later than sixty days after the retiree's death.

(iv) For a survivor of an emergency service personnel
killed in the line of duty who meets the requirements as
described in WAC 182-12-250, enrollment will be deferred
the first of the month following the later of one of the events
described in WAC 182-12-250 (5)(a) through (d). The forms

ans Affairs (CHAMPVA).
(4) To defer PEBB health plan enrollment, ((retiring

employees-orenroted-subsertbersmustsubmit)) the required

forms must be submitted to the PEBB program.
(a) ((H)) For a retiring employee((s-submit-the-required

ewefag&eﬁds)) Who meets the substantlve ehglblhtv require-

ments as described in WAC 182-12-171 (((B¢b))) (2), enroll-
ment will be deferred the first of the month following the date
their employer-paid coverage, COBRA coverage, or continu-
ation coverage ends. The forms must be received by the
PEBB program no later than sixty days after the employer-
paid coverage, COBRA coverage, or continuation coverage
ends.

(b) (HenreHed-subseribers)) For an official leaving pub-
lic office who meets the requirements as described in WAC
182-12-180(1), enrollment will be deferred the first of the
month following the date the official leaves public office.
The forms must be received by the PEBB program no later
than sixty days after the official leaves public office.

(c) For an employee determined to be retroactively eligi-
ble for disability retirement who meets the requirements as
described in WAC 182-12-211 (1)(a) through (¢), enrollment
will be deferred as described in WAC 182-12-211 (2) or (3).
The forms and formal determination letter must be received
by the PEBB program no later than sixty days after the date
on the determination letter.

(d) For an eligible survivor, the dependent must meet the
requirements described below and the forms must be
received by the PEBB program within the time described:

(1) For a survivor of an employee who meets the require-

must be received by the PEBB program no later than one
hundred eighty days after the later of one of the events
described in WAC 182-12-250 (5)(a) through (d).

(e) For an enrolled retiree or survivor who submits the
required forms to defer enrollment in a PEBB health plan,
enrollment will be deferred effective the first of the month
following the date the required forms ((#s)) are received by
the PEBB program. If the forms ((is)) are received on the first

day of the month, ((eeverage-will-end-enthelast-dayofthe
previeus-menth:

. ' | Lina PEBE ;
I bod in thi f WAC 182 12200))
enrollment will be deferred effective that day.

Exception:

When a subscriber or their dependent is enrolled in a
medicare advantage plan, then enrollment in a PEBB
health plan will be deferred effective the first of the

month following the date the medicare advantage plan
disenrollment form is received.

(5) A retiree((s)) who meets substantive eligibility
requirements in WAC 182-12-171(2) and whose employer-
paid coverage, COBRA coverage, or continuation coverage
ended between January 1, 2001, and December 31, 2001, was
not required to ((submit)) have submitted the deferral form at
that time, but must ((kave-met)) meet all procedural require-
ments as stated in this section, WAC 182-12-171, and 182-
12-200.

(6) ((Retirees-whe-defer)) A subscriber described in sub-
section (1) of this section who defers enrollment while
enrolled in qualifying coverage as described in subsection

ments as described in WAC 182-12-265 (1) or (3). enroll-

(3)(a) through (e) of this section may later enroll themselves

ment will be deferred the first of the month following the
later of the date of the employee's death or the date the survi-

and their dependents in a PEBB health plan ((asfellews)) by
submitting the required forms as described below and evi-

vor's PEBB insurance coverage, school district coverage,

dence of continuous enrollment in one or more qualifying
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coverages as described in subsection (3)(a) through (e) of this
section:

(a) ((Retirees)) A subscriber who defers enrollment
while enrolled in employer-based group medical or such
medical insurance continued under COBRA coverage or con-
tinuation coverage may enroll in a PEBB health plan by sub-
mitting the required forms and evidence of continuous enroll-
ment ((in-sueh-eoverage)) to the PEBB program:

(1) During the PEBB annual open enrollment period. The
required forms must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January 1st of the following
year; or

(i1) When their employer-based group medical or such
coverage under COBRA coverage or continuation coverage
ends. The required forms and evidence of continuous enroll-
ment must be received by the PEBB program no later than
sixty days after ((sueh)) coverage ends. PEBB health plan
coverage begins the first day of the month after the employer-
based group medical coverage, COBRA coverage, or contin-
uation coverage ends.

(b) ((Retirees)) A subscriber who defers enrollment
while enrolled as a retiree or dependent of a retiree in a fed-
eral retiree medical plan will have a one-time opportunity to
enroll in a PEBB health plan by submitting the required
forms and evidence of continuous enrollment ((i-sueh-eover-
age)) to the PEBB program:

(1) During the PEBB annual open enrollment period. The
required forms must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January 1st of the following
year; or

(i) When the federal retiree medical plan coverage ends.
The required forms and evidence of continuous enrollment
must be received by the PEBB program no later than sixty
days after ((sueh)) coverage ends. PEBB health plan cover-
age begins the first day of the month after coverage under the
federal retiree medical plan ends.

(c) ((Retirees)) A subscriber who defers enrollment
while enrolled in medicare Parts A and B and a medicaid pro-
gram that provides creditable coverage as described in this
chapter may enroll in a PEBB health plan by submitting the
required forms and evidence of continuous enrollment ((ia
sueh-eeverage)) to the PEBB program:

(1) During the PEBB annual open enrollment period. The
required forms must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January 1st of the following
year; or

(i1)) When their medicaid coverage ends. The required
forms and evidence of continuous enrollment must be
received by the PEBB program no later than sixty days after
((sueh)) coverage ends. PEBB health plan coverage begins
the first day of the month after the medicaid coverage ends;
or

(iii) No later than the end of the calendar year when their
medicaid coverage ends if the retiree or survivor was also
determined eligible under 42 U.S.C. § 1395w-114 and subse-
quently enrolled in a medicare Part D plan. Enrollment in the
PEBB health plan will begin January 1st following the end of
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the calendar year when the medicaid coverage ends. The
required forms must be received by the PEBB program no
later than the last day of the calendar year in which the
((retiree's)) medicaid coverage ends.

(d) ((Retirees)) A subscriber who defers enrollment
while enrolled in exchange coverage will have a one-time
opportunity to enroll or reenroll in a PEBB health plan by
submitting the required forms and evidence of continuous
enrollment ((in-sueh-eoverage)) to the PEBB program:

(i) During the PEBB annual open enrollment period. The
required forms must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January Ist of the following
year; or

(i) When exchange coverage ends. The required forms
and evidence of continuous enrollment must be received by
the PEBB program no later than sixty days after ((saek)) cov-
erage ends. PEBB health plan coverage begins the first day of
the month after exchange coverage ends.

(e) ((Retirees)) A subscriber who defers enrollment
while enrolled as a retiree or dependent of a retiree in
CHAMPVA will have a one-time opportunity to enroll in a
PEBB health plan by submitting the required forms and evi-
dence of continuous enrollment to the PEBB program:

(i) During the PEBB annual open enrollment period. The
required forms must be received by the PEBB program no
later than the last day of the open enrollment period. PEBB
health plan coverage begins January 1st of the following
year; or

(i) When CHAMPVA coverage ends. The required
forms and evidence of continuous enrollment must be
received by the PEBB program no later than sixty days after
coverage ends. PEBB health plan coverage begins the first
day of the month after CHAMPVA coverage ends.

(f) A subscriber who defers enrollment may enroll in a
PEBB health plan if ((theretiree)) they receive((s)) formal
notice that the authority has determined it is more cost-effec-
tive to enroll ((theretiree-or-theretiree's)) them or their eligi-
ble dependents in PEBB medical than a medical assistance
program.

(g) If a subscriber elects to enroll a dependent in PEBB
health plan coverage, the dependent must be enrolled in the

same PEBB medical and PEBB dental plan as the subscriber.
Exception:

If a subscriber selects a medicare supplement plan, non-
medicare enrollees will be enrolled in the Uniform Med-
ical Plan (UMP) Classic. If a subscriber selects any other
medicare plan, they must also select a nonmedicare plan
with the same contracted vendor available to nonmedi-
care enrollees.

(7) ((Retirees)) An enrolled retiree or a survivor who
requests to voluntarily terminate their enrollment in a PEBB
((retiree-insuranee-coverage)) health plan must do so in writ-
ing. The written termination request must be received by the
PEBB program. A retiree((s)) or a survivor who voluntarily
terminates their enrollment in a PEBB ((retiree-insuranece
eoverage)) health plan also terminates enrollment for all eli-
gible dependents. Once coverage is terminated, a retiree or a
survivor may not enroll again in the future unless they rees-

tablish eligibility for PEBB insurance coverage by becoming
newly eligible. Enrollment in a PEBB ((insuranee-ceverage))
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health plan will ((erd)) terminate on the last day of the month
in which the PEBB program receives the termination request.
If the termination request is received on the first day of the
month, enrollment in a PEBB ((insuranee-coverage)) health
plan will ((end)) terminate on the last day of the previous
month.
Exception: When a ((member)) subscriber or their dependent is
enrolled in a medicare advantage plan, then enrollment

in a PEBB ((insurance-coverage-will-end)) health plan

will terminate on the last day of the month when the
medicare advantage plan disenrollment form is received.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-207 When can a retiree or an eligible
dependent's public employees benefits board (PEBB)
insurance coverage be ((eaneeled)) terminated by the
health care authority (HCA)? A retiree or an eligible
dependent's public employees benefits board (PEBB) insur-
ance coverage can be terminated by the health care authority
(HCA) for the following reasons:

(1) Failure to comply with the PEBB program's proce-
dural requirements, including failure to provide information
or documentation requested by the due date in written
requests from the PEBB program;

(2) Knowingly providing false information;

(3) Failure to pay the monthly premium or applicable
premium surcharge when due as described in WAC 182-08-
180 (1)((€6))) (c);

(4) Misconduct. If a retiree's PEBB insurance coverage
is terminated for misconduct, PEBB insurance coverage will
not be reinstated at a later date. Examples of such termination
include, but are not limited to the following:

(a) Fraud, intentional misrepresentation or withholding
of information the subscriber knew or should have known
was material or necessary to accurately determine eligibility
or the correct premium; or

(b) Abusive or threatening conduct repeatedly directed
to an HCA employee, a health plan or other HCA contracted
vendor providing PEBB insurance coverage on behalf of the
HCA, its employees, or other persons.

If a retiree's PEBB insurance coverage is terminated by
HCA for the above reasons, PEBB insurance coverage for all
of the retiree's eligible dependents is also terminated.

AMENDATORY SECTION (Amending WSR 16-20-080,
filed 10/4/16, effective 1/1/17)

WAC 182-12-208 What are the requirements
regarding enrollment in dental under public employees
benefits board (PEBB) retiree insurance coverage? The
following provisions apply to a subscriber and ((his-erher))
their dependents enrolled under public employees benefits
board (PEBB) retiree insurance coverage:

(1) A subscriber ((and-his-er-her-dependents)) enrolling

in dental must meet procedural and eligibility requirements

((@&s—éeseﬁbed—irﬂ%%%—i%%—)—&nd—k%%%%%é%—aﬂd
Heibil . eseribed in WAC 182121712

)) under one of the following: WAC 182-12-
171,182-12-180, 182-12-200, 182-12-205, 182-12-211, 182-
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12-250, 182-12-262, or 182-12-265. The subscriber's depen-
dents must meet eligibility criteria as described in WAC 182-
12-250 or 182-12-260.

(2) A subscriber and ((his-or-her)) their dependents must
be enrolled in medical to enroll in dental. If a subscriber
elects to enroll dependents in PEBB dental coverage, the

dependents must be enrolled in the same PEBB dental plan as
the subscriber.

(3) A subscriber enrolling in dental must stay enrolled
for at least two years before dental can be dropped unless ((he
or-she)) they defer((s)) or terminate medical and dental cov-
erage as described in WAC 182-12-200 or 182-12-205, or
drops dental as described in subsection (4) of this section.

(4) A subscriber enrolled in PEBB dental who becomes
eligible for, and enrolls in, employer-based group dental as
an employee or the dependent of an employee, or such cover-
age under the Consolidated Omnibus Budget Reconciliation
Act (COBRA), or continuation coverage may drop PEBB
dental, before completing the two-year enrollment require-
ment. Coverage will end on the last day of the month in
which the required form is received by the PEBB program. If
that day is the first of the month, the change in enrollment
will be made the last day of the previous month.

(a) A subscriber may enroll, terminate, or change their
election in PEBB dental during the PEBB annual open enroll-

ment period. The required form must be received by the
PEBB program no later than the last day of the open enroll-
ment period. The change in PEBB dental begins January Ist
of the following year.

(b) A subscriber may enroll in PEBB dental after ((his-er
ker)) their employer-based group dental or such coverage
under COBRA coverage or continuation coverage ends. The
required form must be received by the PEBB program no
later than sixty days after such coverage ends. PEBB dental
begins the first day of the month after the employer-based
group dental coverage or continuation coverage under
COBRA ends.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-209 Who is eligible for retiree term life
insurance? Eligible employees who participate in public
employees benefits board (PEBB) life insurance as an
employee and meet qualifications for PEBB retiree insurance
coverage as provided in WAC 182-12-171 or 182-12-180 are
eligible for (PEBB)) retiree term life insurance. They must
submit the required forms to the PEBB program. Forms for a
retiring employee as described in WAC 182-12-171, must be
received by the PEBB program no later than sixty days after
the date their PEBB employee life insurance ends. Forms for
an official leaving public office as described in WAC 182-
12-180, must be received by the PEBB program no later than
sixty days after the official leaves public office.

(1) Employees whose life insurance premiums are being
waived under the terms of the life insurance contract are not
eligible for retiree term life insurance until their waiver of
premium benefit ends.
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(2) Retirees may not defer enrollment in retiree term life
insurance, except as allowed in subsection (3)(b) of this sec-
tion.

(3) If a retiree returns to active employment status and
becomes eligible for the employer contribution toward PEBB
employee life insurance, ((he-or-she)) they may choose:

(a) To continue to self-pay premiums and keep retiree
term life insurance, the employee must pay retiree term life
insurance premiums directly to the contracted vendor during
the period ((he—ershe—is)) they are eligible for PEBB
employee life insurance; or

(b) To stop self-paying retiree term life insurance premi-
ums during the period ((he-er-she-is)) they are eligible for
PEBB employee life insurance and reelect retiree term life
insurance when ((he-ershe-is)) they are no longer eligible for
the employer contribution toward PEBB employee life insur-
ance.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-211 May an employee who is deter-
mined to be retroactively eligible for disability retirement
enroll in public employees benefits board (PEBB) retiree
insurance coverage? (1) An employee who is determined to
be retroactively eligible for a disability retirement is eligible
to enroll or defer enrollment (as described in WAC 182-12-
200 or 182-12-205) in public employees benefits board
(PEBB) retiree insurance coverage if:

(a) The employee submits the required form and a copy
of the formal determination letter ((he-or-she)) they received
from the Washington state department of retirement systems
(DRS) or the appropriate higher education authority;

(b) The employee's form and a copy of ((his-erher)) their
Washington state-sponsored retirement system's formal
determination letter are received by the PEBB program no
later than sixty days after the date on the determination letter;
and

(c) The employee immediately begins to receive a
monthly pension benefit or a supplemental retirement plan
benefit under ((his-er-her)) their higher education retirement
plan (HERP), with exceptions described ((ir)) below from
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The employee does not have to receive a retirement plan pay-
ment to enroll in PEBB retiree insurance coverage: or

(iii) A retiring employee of a Washington higher educa-
tion institution who is a member of a higher education retire-
ment plan (HERP) must immediately begin to receive a
monthly retirement plan payment, or meet their HERP plan's
retirement eligibility criteria, or be at least age fifty-five with
ten years of state service.

(2) Premiums and applicable premium surcharges are
due from the effective date of enrollment in PEBB retiree
insurance coverage. The employee, at ((his-erher)) their
option, must indicate the effective date of PEBB retiree insur-
ance coverage on the form. The employee may choose from
the following dates:

(a) The employee's retirement date as stated in the formal
determination letter; or

(b) The first day of the month following the date the for-
mal determination letter was written.

(3) The director may make an exception to the date
PEBB retiree insurance coverage begins; however, such
request must demonstrate extraordinary circumstances
beyond the control of the retiree.

(4) If a retiring employee elects to enroll a dependent in
PEBB health plan coverage, the dependent must be enrolled
in the same PEBB medical and PEBB dental plan as the retir-

ing employee.
Exception:

If a retiring employee selects a medicare supplement
plan, nonmedicare enrollees will be enrolled in the Uni-

form Medical Plan (UMP) Classic. If a retiring employee
selects any other medicare plan, they must also select a
nonmedicare plan with the same contracted vendor
available to nonmedicare enrollees.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-250 Public employees benefits board
(PEBB) insurance coverage eligibility for survivors of
emergency service personnel killed in the line of duty.
Surviving spouses, state registered domestic partners, and
dependent children of emergency service personnel who are
killed in the line of duty are eligible to enroll or defer enroll-
ment in public employees benefits board (PEBB) retiree

WAC 182-12-1712)(().)):

(i) A retiring employee of a state agency, Washington
state school district, Washington state educational service

district, Washington state charter school, or an employer
roup participating under a Washington state sponsored

retirement plan, who receives a lump sum payment instead of
a monthly retirement plan payment is only eligible if the
department of retirement systems offered the employee the
choice between a lump sum actuarially equivalent payment
and the ongoing monthly payment, as allowed by the plan; or

(ii) A retiring employee of a state agency, Washington
state school district, Washington state educational service
district, Washington state charter school, or an employer

group participating under a Washington state sponsored
retirement plan, who is a member of a Plan 3 retirement plan,

also called a separated employee (defined in RCW 41.05.011
(25)). must meet their Plan 3 retirement eligibility criteria.

[155]

insurance coverage.

(1) This section applies to the surviving spouse, the sur-
viving state registered domestic partner, and dependent chil-
dren of emergency service personnel "killed in the line of
duty" as determined by the Washington state department of
labor and industries.

(2) "Emergency service personnel" means law enforce-
ment officers and firefighters as defined in RCW 41.26.030,
members of the Washington state patrol retirement fund as
defined in RCW 43.43.120, and reserve officers and firefight-
ers as defined in RCW 41.24.010.

(3) "Surviving spouse, state registered domestic partner,
and dependent children" means:

(a) A lawful spouse;

(b) An ex-spouse as defined in RCW 41.26.162;

(c) A state registered domestic partner as defined in
RCW 26.60.020(1); and

Permanent
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(d) Children. The term "children" includes children of
the emergency service worker up to age twenty-six. Children
with disabilities as defined in RCW 41.26.030(6) are eligible
at any age. "Children" is defined as:

(i) Biological children (including the emergency service
worker's posthumous children);

(i1) Stepchildren or children of a state registered domes-
tic partner;

(iii) Legally adopted children;

(iv) Children for whom the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of the child;

(v) Children specified in a court order or divorce decree;
or

(vi) Children as defined in RCW ((26-26-164)) 26.26A.-
100.

(4) Surviving spouses, state registered domestic partners,
and children who are entitled to medicare must enroll in both
Parts A and B of medicare.

(5) The survivor (or agent acting on ((his-erher)) their
behalf) must submit the required forms to the PEBB program
to either enroll or defer enrollment in PEBB retiree insurance
coverage as described in subsection (7) of this section. The
forms must be received by the PEBB program no later than
one hundred eighty days after the later of:

(a) The death of the emergency service worker;

(b) The date on the letter from the department of retire-
ment systems or the board for volunteer firefighters and
reserve officers that informs the survivor that ((he-ershe-is))
they are determined to be an eligible survivor;

(c) The last day the surviving spouse, state registered
domestic partner, or child was covered under any health plan
through the emergency service worker's employer; or

(d) The last day the surviving spouse, state registered
domestic partner, or child was covered under the Consoli-
dated Omnibus Budget Reconciliation Act (COBRA) cover-
age from the emergency service worker's employer.

(6) Survivors who do not choose to defer enrollment in
PEBB retiree insurance coverage may choose among the fol-
lowing options for when their enrollment in a PEBB health
plan will begin:

(a) June 1, 2006, for survivors whose required forms are
received by the PEBB program no later than September 1,
2006;

(b) The first of the month that is not earlier than sixty
days before the date that the PEBB program receives the
required forms (for example, if the PEBB program receives
the required forms on August 29, the survivor may request
health plan enrollment to begin on July 1st); or

(c) The first of the month after the date that the PEBB
program receives the required forms.

For surviving spouses, state registered domestic part-
ners, and children who enroll, monthly health plan premiums
and applicable premium surcharges must be paid by the sur-
vivor as described in WAC 182-08-180 (1)((€b))) (c) except
as provided in RCW 41.26.510(5) and 43.43.285 (2)(b).

(7) Survivors must choose one of the following two
options to maintain eligibility for PEBB retiree insurance
coverage:

(a) Enroll in a PEBB health plan:
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(i) Enroll in medical; or

(i1) Enroll in medical and dental.

(iii) Survivors enrolling in dental must stay enrolled for
at least two years before dental can be dropped, unless they
defer medical and dental coverage as described in WAC 182-
12-205, or drop dental as described in WAC 182-12-208(4).

(iv) Dental only is not an option.

(b) Defer enrollment:

(1) Survivors may defer enrollment in a PEBB health
plan if continuously enrolled in ((ether)) qualifying coverage
as described in WAC 182-12-205((¢2))) (3).

(i) Survivors may enroll in a PEBB health plan as
described in WAC 182-12-205((4))) (6) when they lose
other coverage. Survivors must provide evidence that they
were continuously enrolled in ((ethersueh-eoverage)) one or
more qualifying coverages as described in WAC 182-12-205
(3)(a) through (e) when enrolling in a PEBB health plan. The
required form and evidence of continuous enrollment must be
received by the PEBB program no later than sixty days after
such coverage ends.

(iii) PEBB health plan enrollment and premiums will
begin the first day of the month following the day that the
other coverage ended for eligible spouses and children who
enroll.

(8) Survivors may change their health plan during the
annual open enrollment. In addition to the annual open
enrollment, survivors may change health plans as described
in WAC 182-08-198.

(9) Survivors will lose their right to enroll in PEBB
retiree insurance coverage if they:

(a) Do not apply to enroll or defer PEBB health plan
enrollment within the timelines as described in subsection (5)
of this section; or

(b) Do not maintain continuous enrollment in other qual-
ifying coverage during the deferral period, as described in
subsection (7)(b)(i) of this section.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-260 Who are eligible dependents? To
be enrolled in a health plan, a dependent must be eligible
under this section and the subscriber must comply with
enrollment procedures outlined in WAC 182-12-262.

The public employees benefits board (PEBB) program
verifies the eligibility of all dependents and will request doc-
uments from subscribers that provide evidence of a depen-
dent's eligibility. The PEBB program reserves the right to
review a dependent's eligibility at any time. The PEBB pro-
gram will remove a subscriber's enrolled dependents from
health plan enrollment if the PEBB program is unable to ver-
ify a dependent's eligibility. The PEBB program will not
enroll or reenroll dependents into a health plan if the PEBB
program is unable to verify a dependent's eligibility.

The subscriber must notify the PEBB program, in writ-
ing, when ((his-erher)) their dependent is not eligible under
this section. The notification must be received by the PEBB
program no later than sixty days after the date ((his-erher))
their dependent is no longer eligible under this section. See
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WAC 182-12-262 (2)(a) for the consequences of not remov-
ing an ineligible dependent from PEBB insurance coverage.

The following are eligible as dependents:

(1) ((awfal)) Legal spouse. Former spouses are not eli-
gible dependents upon finalization of a divorce or annulment,
even if a court order requires the subscriber to provide health
insurance for the former spouse.

(2) State registered domestic partner. State registered
domestic partner as defined in RCW 26.60.020(1) and sub-
stantially equivalent legal unions from other jurisdictions as
defined in RCW 26.60.090. Former state registered domestic
partners are not eligible dependents upon dissolution or ter-
mination of a partnership, even if a court order requires the
subscriber to provide health insurance for the former partner.

(3) Children. Children are eligible through the last day of
the month in which their twenty-sixth birthday occurred
except as described in (())) (h) of this subsection. Children
are defined as the subscriber's:

(a) Children based on establishment of a parent-child
relationship as described in RCW ((26:26-161)) 26.26A.100

except when parental rights have been terminated;
(b) ((Btelegieal-children;whereparentalrights-havenet
been-terminated;

te)-Stepehildren:)) Children of the subscriber's spouse,

based on the spouse's establishment of a parent-child rela-

tionship, except when parental rights have been terminated.
The stepchild's relationship to a subscriber (and eligibility as

a ((PEBB)) dependent) ends((—fer—pufpeses—e{lthts—fu-}e—)) on
the same date the marriage with the spouse ends through
divorce, annulment, dissolution, termination, or death;

((td)egally—adopted)) (c) Children for whom the sub-

scriber has assumed a legal obligation for total or partial sup-
port in anticipation of the child;

((¢e))) (d) Children for whom the subscriber has assumed
a legal obligation for total or partial support in anticipation of
adoption of the child;

((6®)) (e) Children of the subscriber's state registered
domestic partner, based on the state registered domestic part-
ner's establishment of a parent-child relationship, except

when parental rights have been terminated. The child's rela-
tionship to the subscriber (and eligibility as a (REBB))

dependent) ends((;ferpurpeses-ef-thisrule;)) on the same

date the subscriber's legal relationship with the state regis-
tered domestic partner ((as-defined-REW-26-60-026(1D)))
ends through divorce, annulment, dissolution, termination, or
death;

((¢g))) (f) Children specified in a court order or divorce
decree for whom the subscriber has a legal obligation to pro-
vide support or health care coverage;

((@))) (g) Extended dependent((s)) in the legal custody
or legal guardianship of the subscriber, the subscriber's
spouse, or subscriber's state registered domestic partner. The
legal responsibility is demonstrated by a valid court order and
the child's official residence with the custodian or guardian.
((“Children")) Extended dependent child does not include a

foster ((ehﬂdfeﬁ—fer—ﬂrem—s&ppeft—paymems—afe—maéﬁeﬁe

semees—fesffeieeafe—ppfegf&m)) Chlld unless the subscrlber the

subscriber's spouse, or the subscriber's state registered
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domestic partner has assumed a legal obligation for total or
partial support in anticipation of adoption; and

((®)) (h) Children of any age with a developmental
((disability)) or physical ((handieap)) disability that renders
the child incapable of self-sustaining employment and chiefly
dependent upon the subscriber for support and maintenance
provided such condition occurs before the age twenty-six:

(i) The subscriber must provide ((evidenee)) proof of the
disability ((and-evidenecethatthe-condition-oceurred-befoere))

and dependency within sixty days of the child's attainment of

age twenty-six;

(i1) The subscriber must agree to notify the PEBB pro-
gram, in writing, ((when-his-or-her-dependentisnoteligible

under-this-seetion—Thenetification-must-bereceived by the
PEBB-pregram)) no later than sixty days after the date that

((2)) the child ((age-twenty-six-or-elder)) is no longer ((gual-
iftes)) eligible under this subsection;

(iii) A child with a developmental ((disability)) or phys-
ical ((handieap)) disability who becomes self-supporting is
not eligible under this subsection as of the last day of the
month in which ((he-exshe)) they become((s)) capable of
self-support;

(iv) A child with a developmental ((disability)) or physi-
cal ((handieap)) disability age twenty-six and older who
becomes capable of self-support does not regain eligibility
under (i) of this subsection if ((he-ershe)) they later
become((s)) incapable of self-support;

(v) The PEBB program with input from the applicable
contracted vendor will periodically ((eertify)) verify the eligi-
bility of a dependent child with a disability beginning at age
twenty-six, but no more frequently than annually after the
two-year period following the child's twenty-sixth birthday,
which may require renewed proof from the subscriber.

(4) Parents.

(a) Parents covered under PEBB medical before July 1,
1990, may continue enrollment on a self-pay basis as long as:

(i) The parent maintains continuous enrollment in PEBB
medical;

(i1) The parent qualifies under the Internal Revenue Code
as a dependent of the subscriber;

(iii) The subscriber continues enrollment in PEBB insur-
ance coverage; and

(iv) The parent is not covered by any other group medi-
cal plan.

(b) Parents eligible under this subsection may be
enrolled with a different health plan than that selected by the
subscriber. Parents may not add additional dependents to
their PEBB insurance coverage.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-262 When may subscribers enroll or
remove eligible dependents? (1) Enrolling dependents in
public employees benefits board (PEBB) benefits. A
dependent must be enrolled in the same health plan coverage
as the subscriber, and the subscriber must be enrolled to
enroll ((his-erher)) their dependent except as provided in
WAC 182-12-205 (((2))) (3)(c). Subscribers must satisfy the

enrollment requirements as described in subsection (4) of this
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section and may enroll eligible dependents at the following
times:

(a) When the subscriber becomes eligible and enrolls
in public employees benefits board (PEBB) benefits. If eligi-
bility is verified and the dependent is enrolled, the depen-
dent's effective date will be the same as the subscriber's effec-
tive date, except if the employee enrolls a newborn child in
optional dependent life insurance. The newborn child's
dependent life insurance coverage will be effective on the
date the child becomes fourteen days old.

(b) During the annual open enrollment. PEBB health
plan coverage begins January 1st of the following year.

(c) During special open enrollment. Subscribers may
enroll dependents during a special open enrollment as
described in subsection (3) of this section. ((Fhe-subseriber

mustsatisfy-the-enrollmentrequirements-as-deseribed-insub-
seetion-(4-of this-seetion:))

(2) Removing dependents from a subscriber's health
plan coverage.

(a) A dependent's eligibility for enrollment in health
plan coverage ends the last day of the month the depen-
dent meets the eligibility criteria as described in WAC 182-
12-250 or 182-12-260. Employees must notify their employ-
ing agency when a dependent is no longer eligible. All other
subscribers must notify the PEBB program when a dependent
is no longer eligible. Consequences for not submitting notice
within sixty days of the last day of the month the dependent
loses eligibility for health plan coverage may include, but are
not limited to:

(1) The dependent may lose eligibility to continue health
plan coverage under one of the continuation coverage options
described in WAC 182-12-270;

(i1) The subscriber may be billed for claims paid by the
health plan for services that were rendered after the depen-
dent lost eligibility;

(iii)) The subscriber may not be able to recover sub-
scriber-paid insurance premiums for dependents that lost
their eligibility; and

(iv) The subscriber may be responsible for premiums
paid by the state for the dependent's health plan coverage
after the dependent lost eligibility.

(b) Employees have the opportunity to remove depen-
dents:

(1) During the annual open enrollment. The dependent
will be removed the last day of December; or

(i1) During a special open enrollment as described in sub-
sections (3) and (4)(f) of this section.

(c) Retirees, survivors, and enrollees with PEBB con-
tinuation coverage as described in WAC 182-12-133, 182-
12-141, 182-12-142, 182-12-146, or 182-12-148 may
remove dependents from their PEBB insurance coverage
outside of the annual open enrollment or a special open
enrollment by providing written notice to the PEBB program.
((Ynless-otherwiseapproved-by-the PEBBpregram;)) The
dependent will be removed from the subscriber's PEBB
insurance coverage prospectively. PEBB insurance coverage
will end on the last day of the month in which the written
notice is received by the PEBB program. If the written notice
is received on the first day of the month, coverage will end on
the last day of the previous month.
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(3) Special open enrollment.

(a) Subscribers may enroll or remove their dependents
outside of the annual open enrollment if a special open enroll-
ment event occurs. The change in enrollment must be allow-
able under the Internal Revenue Code (IRC) and Treasury
regulations, and correspond to and be consistent with the
event that creates the special open enrollment for the sub-
scriber, the subscriber's dependents, or both.

(i) Health plan coverage will begin the first of the month
following the later of the event date or the date the required
form is received. If that day is the first of the month, the
change in enrollment begins on that day.

(1) Enrollment of an extended dependent or a dependent
with a disability will be the first day of the month following
eligibility certification.

(iii) The dependent will be removed from the sub-
scriber's health plan coverage the last day of the month fol-
lowing the later of the event date or the date the required form
is received. If that day is the first of the month, the change in
enrollment will be made the last day of the previous month.

(iv) If the special open enrollment is due to the birth or
adoption of a child, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of a child, health plan coverage will begin or end as
follows:

* For the newly born child, health plan coverage will
begin the date of birth;

» For a newly adopted child, health plan coverage will
begin on the date of placement or the date a legal obligation
is assumed in anticipation of adoption, whichever is earlier;

* For a spouse or state registered domestic partner of a
subscriber, health plan coverage will begin the first day of the
month in which the event occurs. The spouse or state regis-
tered domestic partner will be removed from health plan cov-
erage the last day of the month in which the event occurred;

A newly born child must be at least fourteen days old
before optional dependent life insurance coverage purchased
by the employee becomes effective.

Any one of the following events may create a special
open enrollment:

(b) Subscriber acquires a new dependent due to:

(1) Marriage or registering for a state domestic partner-
ship;

(i1) Birth, adoption, or when a subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption; or

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship.

(c) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(d) Subscriber has a change in employment status that
affects the subscriber's eligibility for ((his—er-het)) their
employer contribution toward ((his-er-her)) their employer-
based group health plan;

(e) The subscriber's dependent has a change in ((his-er
her)) their own employment status that affects ((his-er-her))
their eligibility for the employer contribution under ((his-er
her)) their employer-based group health plan;
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Exception: For the purposes of special open enrollment "employer

contribution" means contributions made by the depen-
dent's current or former employer toward health cover-
age as described in Treasury Regulation 54.9801-6.

(f) Subscriber or a subscriber's dependent has a change in
enrollment under an employer-based group health plan
during its annual open enrollment that does not align with the
PEBB program's annual open enrollment;

(g) Subscriber's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(h) A court order ((er—ﬁ&ﬁeﬂ-a-l—medie&l—s&ppeﬁ—ﬂe&ee
(see-alse-WACH8212-263))) requires the subscriber or any

other individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former state
registered domestic partner is not an eligible dependent);

(i) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(j) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP).

(4) Enrollment requirements. A subscriber must sub-
mit the required forms within the time frames described
in this subsection. Employees submit the required forms to
their employing agency. All other subscribers submit the
required forms to the PEBB program. In addition to the
required forms indicating dependent enrollment, the sub-
scriber must provide the required documents as evidence of
the dependent's eligibility; or as evidence of the event that
created the special open enrollment.

(a) If a subscriber wants to enroll ((his-er-her)) their eli-
gible dependents when the subscriber becomes eligible to
enroll in PEBB benefits, the subscriber must include the
dependent's enrollment information on the required forms
that the subscriber submits within the relevant time frame
described in WAC 182-08-197, 182-08-187, 182-12-171, or
182-12-250.

(b) If a subscriber wants to enroll eligible dependents
during the PEBB annual open enrollment period, the required
forms must be received no later than the last day of the annual
open enrollment.

(c) If a subscriber wants to enroll newly eligible depen-
dents, the required forms must be received no later than sixty
days after the dependent becomes eligible except as provided
in (d) of this subsection.

(d) If a subscriber wants to enroll a newborn or child
whom the subscriber has adopted or has assumed a legal obli-
gation for total or partial support in anticipation of adoption,
the subscriber should notify the PEBB program by submit-
ting the required form as soon as possible to ensure timely
payment of claims. If adding the child increases the premium,
the required form must be received no later than twelve
months after the date of the birth, adoption, or the date the
legal obligation is assumed for total or partial support in
anticipation of adoption.
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(e) If the subscriber wants to enroll a child age twenty-
six or older as a child with a disability, the required forms
must be received no later than sixty days after the last day of
the month in which the child reaches age twenty-six or within
the relevant time frame described in WAC 182-12-262 (4)(a),
(b), and (f). To recertify an enrolled child with a disability,
the required forms must be received by the PEBB program or
contracted vendor by the child's scheduled PEBB coverage
termination date.

(f) If the subscriber wants to change a dependent's enroll-
ment status during a special open enrollment, required forms
must be received no later than sixty days after the event that
creates the special open enrollment.

AMENDATORY SECTION (Amending WSR 15-22-099,
filed 11/4/15, effective 1/1/16)

WAC 182-12-263 National Medical Support Notice
(NMSN). When a National Medical Support Notice (NMSN)
requires a subscriber to provide health plan coverage for a
dependent child the following provisions apply:

(1) The subscriber may enroll ((his-erher)) their depen-
dent child and request changes to ((his-erther)) their health
plan coverage as described under subsection (3) of this sec-
tion. Employees submit the required forms to their employing
agency. All other subscribers submit the required forms to the
public employees benefits board (PEBB) program.

(2) If the subscriber fails to request enrollment or health
plan coverage changes as directed by the NMSN, the employ-
ing agency or the PEBB program may make enrollment or
health plan coverage changes according to subsection (3) of
this section upon request of:

(a) The child's other parent; or

(b) Child support enforcement program.

(3) Changes to health plan coverage or enrollment are
allowed as directed by the NMSN:

(a) The dependent will be enrolled under the subscriber's
health plan coverage as directed by the NMSN;

(b) An employee who has waived PEBB medical under
WAC 182-12-128 will be enrolled in medical as directed by
the NMSN, in order to enroll the dependent;

(c) The subscriber's selected health plan will be changed
if directed by the NMSN;

(d) If the dependent is already enrolled under another
PEBB subscriber, the dependent will be removed from the
other health plan coverage and enrolled as directed by the
NMSN.

(e) If the subscriber is eligible for and elects COBRA or
other continuation coverage, the NMSN will be enforced and
the dependent must be covered in accordance with the
NMSN.

(4) Changes to health plan coverage or enrollment as
described in subsection (3)(a) through (c) of this section will
begin the first day of the month following receipt of the
NMSN. If the NMSN is received on the first day of the
month, the change to health plan coverage or enrollment
begins on that day. A dependent will be removed from the
subscriber's health plan coverage as described in subsection
(3)(d) of this section the last day of the month the NMSN is
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received. If that day is the first of the month, the change in
enrollment will be made the last day of the previous month.

(5) The subscriber may be eligible to make changes to
((his-erher)) their health plan enrollment and salary reduc-
tion elections ((during-aspeetal-openenrellment)) related to
the NMSN as described in WAC 182-08-198(2), 182-08-
199(3), 182-12-128(4), or 182-12-262(3).

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-265 What options for continuing health
plan enrollment are available to ((widews;—widewers-and
dependent-ehildren)) a surviving spouse, state registered
domestic partner. or child. if the employee or retiree dies?
The ((dependent)) survivor of an eligible employee or retiree
who meets the eligibility criteria and submits the required
forms as described in subsection (1), (2), or (3) of this section
is eligible to enroll or defer enrollment as a survivor under
public employees beneflts board (PEBB) retlree 1nsurance

retiree's-death-—The-dependent's)) If enrolling in PEBB retiree

insurance coverage, the survivor's first premium payment and

applicable premium surcharge is due to the health care

authority (HCA) no later than forty-five days after the
((dependent's—electionisrecetved-by-the HCA)) election
period ends as described in subsection (1), (2), or (3) of this
section. Following the ((dependent's)) survivor's first pre-
mium payment, premiums and applicable premium sur-
charges must be paid as described in WAC 182-08-180

(D)) ().

(1) An employee's spouse, state registered domestic part-
ner, or child who loses eligibility due to the death of an eligi-
ble employee may enroll or defer enrollment as a survivor
under PEBB retiree insurance coverage provided they imme-
diately begin receiving a monthly retirement benefit from any
state of Washington sponsored retirement system. To satisfy
the requirement to immediately receive a monthly retirement
benefit they must begin receiving monthly benefit payments
no later than one hundred twenty days from the date of death
of the employee. The required forms to enroll or defer enroll-
ment must be received by the PEBB program no later than
sixty days after the later of the date of the employee's death or
the date the survivor's PEBB insurance coverage ends.

(a) The employee's spouse or state registered domestic
partner may continue health plan enrollment until death.

(b) The employee's children may continue health plan
enrollment until they lose eligibility as described in WAC
182-12-260.

Notes: If a spouse, state registered domestic partner, or child of an eli-
gible employee is not eligible for a monthly retirement benefit,
((the-dependent-s)) they are not eligible to enroll as a survivor
under PEBB retiree insurance coverage. However, ((the-depen-
dent)) they may continue health plan enrollment as described in
WAC 182-12-146.
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Eligibility for the surviving spouse, surviving state registered
domestic partner, or surviving child of an employee of a partic-
ipating employer group will cease at the end of the month in
which the group's contract with the authority ends unless the
employer group is a school district, educational service district,
or charter school.

Eligibility for the surviving spouse, surviving state registered
domestic partner, or surviving child of an elected ((ex)) and
full-time appointed official of the legislative ((et)) and execu-
tive branches of state government is described in WAC 182-12-
180.

(2) A retiree's spouse, state registered domestic partner,
or child who loses eligibility due to the death of an eligible
retiree may enroll or defer enrollment as a survivor under
PEBB retiree insurance coverage. The required forms to
enroll or defer enrollment must be received by the PEBB pro-
gram no later than sixty days after the retiree's death.

(a) The retiree's spouse or state registered domestic part-
ner may continue health plan enrollment until death.

(b) The retiree's children may continue health plan
enrollment until they lose eligibility as described in WAC
182-12-260.

(c) If a spouse, state registered domestic partner, or child
of an eligible retiree is not enrolled in a PEBB health plan at
the time of the retiree's death, the ((dependent)) survivor is
eligible to enroll or defer enrollment as a survivor under

PEBB retiree insurance coverage. ((The-dependent-must-sab-
4l od £ 1-ordefor PERB.health o}

enrelment:)) The required forms to enroll or defer enroll-
ment must be received by the PEBB program no later than
sixty days after the retiree's death. To enroll in a PEBB health
plan, the ((dependent)) survivor must provide evidence of
continuous enrollment in medical coverage from the most
recent open enrollment for which the ((dependent)) survivor
was not enrolled in a PEBB medical plan prior to the retiree's
death.

Note: Eligibility for the surviving spouse, surviving state registered
domestic partner, or surviving child of an employer group
retiree will cease at the end of the month in which the group's
contract with the authority ends unless the employer group is a
school district, educational service district, or charter school.

(3) The spouse, state registered domestic partner, or
child of a deceased school district, educational service dis-
trict, or a charter school employee is eligible to enroll or defer
enrollment as a survivor under PEBB retiree insurance cover-
age at the time of the employee's death provided the
employee died on or after October 1, 1993. The ((dependent))
survivor must immediately begin receiving a retirement ben-
efit allowance under chapter 41.32, 41.35 or 41.40 RCW

((and-submit-therequired-form-te-enrel-or-defer-enreliment
inPEBB-retiree-insurance-eoverage)). The required forms to

enroll or defer enrollment must be received by the PEBB pro-
gram no later than sixty days after the later of the date of the
employee's death or the date the survivor's school district
coverage, educational service district coverage, or charter
school coverage ends.

(a) The employee's spouse or state registered domestic
partner may continue health plan enrollment until death.
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(b) The employee's children may continue health plan
enrollment until they lose eligibility as described in WAC
182-12-260.

(4) If a premium and applicable premium surcharge
received by the ((autherity)) HCA is sufficient as described
in WAC 182-08-180 (1)((fe})) (d)(ii) to maintain PEBB
health plan enrollment after the employee's or retiree's death,
the PEBB program will consider the payment as notice of the
survivor's intent to continue enrollment.

If the ((dependent's)) survivor's enrollment ended due to
the death of the employee or retiree, the PEBB program will
reinstate the survivor's enrollment without a gap subject to
payment of premium and applicable premium surcharge.

(5) If a survivor elects to enroll a dependent in PEBB
health plan coverage, the dependent must be enrolled in the
same PEBB medical and PEBB dental plan as the survivor.

If a survivor selects a medicare supplement plan, non-
medicare enrollees will be enrolled in the Uniform Med-
ical Plan (UMP) Classic. If a survivor selects any other
medicare plan, they must also select a nonmedicare plan
with the same contracted vendor available to nonmedi-
care enrollees.

Exception:

(6) In order to avoid duplication of group medical cover-
age, ((surviving-dependents)) a survivor may defer enroll-
ment in a PEBB health plan as described in WAC 182-12-200
and 182-12-205.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-270 What options for continuation cov-
erage are available to dependents who cease to meet the
eligibility criteria as described in WAC 182-12-2607? If eli-
gible, dependents may continue health plan enrollment under
one of the continuation coverage options in subsection (1) or
(2) of this section by self-paying the premiums and applica-
ble premium surcharges set by the health care authority
(HCA), with no contribution from the employer, following
their loss of eligibility under the subscriber's health plan cov-
erage. The dependent's first premium payment and applicable
premium surcharge is due to the HCA no later than forty-five
days after the ((dependent's-electionisreceived-by-the HCA))
election period ends as described in WAC 182-12-146, 182-
12-180, 182-12-250, or 182-12-265, whichever applies. Fol-
lowing the employee's first premium payment, the dependent
must pay premium and applicable premium surcharge
amounts associated with PEBB insurance coverage as premi-
ums and applicable premium surcharges become due. If the
monthly premium or applicable premium surcharge remain
unpaid for sixty days from the original due date, PEBB insur-
ance coverage will be terminated retroactive to the last day of
the month for which the monthly premium and applicable
premium surcharge was paid as described in WAC 182-08-
180 (1)((BY))) (c). The ((public-employeesbenefitsboard
PEBB))) PEBB program must receive the required forms as
outlined in the PEBB Initial Notice of COBRA and Continua-
tion Coverage Rights. Options for continuing health plan
enrollment are based on the reason that eligibility was lost.

(1) Spouses, state registered domestic partners, or chil-
dren who lose eligibility due to the death of an employee or
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retiree may be eligible to continue health plan enrollment as
described in WAC 182-12-180, 182-12-250, or 182-12-265;
or

(2) Dependents who lose eligibility because they no lon-
ger meet the eligibility criteria as described in WAC 182-12-
260 are eligible to continue health plan enrollment under pro-
visions of the federal Consolidated Omnibus Budget Recon-
ciliation Act (COBRA). See WAC 182-12-146 for more
information on COBRA.
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Note: Based on RCW 26.60.015 and public employees benefits board
policy resolution that extended PEBB coverage for dependents
not otherwise eligible for COBRA, an employee's state regis-
tered domestic partner and the state registered partner's chil-
dren may continue PEBB insurance coverage on the same
terms and conditions as spouses and other eligible dependents
under COBRA.

No ((PEBB)) continuation coverage will be offered
unless the PEBB program is notified through hand-delivery
or United States Postal Service mail of the qualifying event as
outlined in the PEBB Initial Notice of COBRA and Continua-
tion Coverage Rights.

AMENDATORY SECTION (Amending WSR 17-19-077,
filed 9/15/17, effective 1/1/18)

WAC 182-12-300 Public employees benefits board
(PEBB) wellness incentive program eligibility and proce-
dural requirements. The public employees benefits board
(PEBB) annually determines the design of the PEBB well-
ness incentive program.

(1) All subscribers, except PEBB subscribers who are
enrolled in both medicare Parts A and B, and in the medicare
risk pool, are eligible to participate in the PEBB wellness
incentive program.

(2) Effective January 1, 2016, to receive the PEBB well-
ness incentive of a reduction to the subscriber's medical plan
deductible or a deposit to the subscriber's health savings
account for the following plan year, eligible subscribers must
complete PEBB wellness incentive program requirements
during the current plan year by the latest date below:

(a) For subscribers continuing enrollment in PEBB med-
ical and subscribers enrolling in PEBB medical with an effec-
tive date in January, February, March, April, May, or June
the deadline is September 30th; or

(b) For subscribers enrolling in PEBB medical with an
effective date in July or August, the deadline is one hundred
twenty days from the subscriber's PEBB medical effective
date; or

(c) For subscribers enrolling in PEBB medical with an
effective date in September, October, November, or Decem-
ber, the deadline is December 3 1st.

(3) Subscribers who do not complete the requirements
according to subsection (2) of this section, except as noted,
within the time frame described are not eligible to receive a
PEBB wellness incentive the following plan year.
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Note: All eligible subscribers can earn a wellness incentive. Sub-
scribers who cannot complete the wellness incentive program
requirements may be able to earn the same incentive by differ-
ent means. The PEBB program will work with enrollees (and
their physician, if they wish) to define an individual wellness
program that provides the opportunity to qualify for the same
incentive in light of the enrollee's health status.

(4) Effective January 1, 2018, an eligible subscriber will
receive a separate PEBB wellness incentive for completing
the SmartHealth well-being assessment on or before Decem-
ber 31st, of the current plan year. An eligible subscriber may
only earn this separate PEBB wellness incentive once per
plan year. Once earned, subscribers must claim the incentive
on or before December 31st of the same calendar year it was
earned.

(5) PEBB wellness incentive will be provided only if:

(a) For the wellness incentive described in subsection (2)
of this section the subscriber is still eligible for the PEBB
wellness incentive program in the year the incentive applies;

(b) The funding rate provided by the legislature is
designed to provide a PEBB wellness incentive program or a
PEBB wellness incentive, or both; or

(c) Specific appropriations are provided for wellness
incentives.

Permanent [162]



		2018-10-13T15:55:43-0700
	Electronic transmittal




