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WITHDRAWL OF PROPOSED RULES

HEALTH CARE AUTHORITY
(By the Code Reviser's Office)

[Filed April 3, 2019, 12:24 p.m.]

WAC 182-16-3150, proposed by the health care authority in 
WSR 18-19-088, appearing in issue 18-19 of the Washington 
State Register, which was distributed on October 3, 2018, is 
withdrawn by the office of the code reviser under RCW 
34.05.335(3), since the proposal was not adopted within the 
one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 19-09-014
PROPOSED RULES

GREEN RIVER COLLEGE
[Filed April 5, 2019, 3:14 p.m.]

Continuance of WSR 19-08-059.
Preproposal statement of inquiry was filed as WSR 18-

19-096.
Title of Rule and Other Identifying Information: Amend-

ing WAC 132J-276-090 relating to copying charges for pub-
lic records.

Hearing Location(s): On June 19, 2019, at 5:15 p.m., at 
the AD Board Room, Green River College (GRC).

Date of Intended Adoption: July 18, 2019.
Submit Written Comments to: George Frasier, 12401 

S.E. 320th Street, Auburn, WA 98092-3622, email gfrasier@ 
greenriver.edu, fax 253-288-3460, by June 19, 2019.

Assistance for Persons with Disabilities: Contact Phil 
Denman, phone 253-833-9111 ext. 2300, fax 253-288-3460, 
email pdenman@greenriver.edu, by June 19, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: GRC proposes 
amending chapter 132J-276 WAC to conform such chapter 
to: (1) Recent changes in the law concerning public records 
(RCW 42.56.120); (2) model rules recommended by attorney 
general's office (chapter 44-14 WAC); and (3) current agency 
practices.

Reasons Supporting Proposal: RCW 42.56.120 autho-
rizes these changes involving charging for public records.

Statutory Authority for Adoption: RCW 42.56.120 and 
28B.50.140(13).

Statute Being Implemented: RCW 42.56.120.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: GRC, public.
Name of Agency Personnel Responsible for Drafting: 

George Frasier, GRC, Auburn, Washington, 253-288-3338; 
Implementation and Enforcement: Public Records Manager, 
GRC, Auburn, Washington, 253-288-3361.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. GRC is not a listed agency in RCW 34.05.328 
(5)(a)(i).

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(3) as the rule content is 
explicitly and specifically dictated by statute; and 
rules set or adjust fees under the authority of RCW 
19.02.075 or that set or adjust fees or rates pursuant 
to legislative standards, including fees set or 
adjusted under the authority of RCW 19.80.045.

April 5, 2019
George Frasier

Vice President for
College Advancement

WSR 19-09-018
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed April 8, 2019, 9:40 p.m.]

Original Notice.
Proposal is exempt under RCW 34.05.310(4) or 34.05.-

330(1).
Title of Rule and Other Identifying Information: WAC 

246-282-005 Sanitary control of shellfish minimum perfor-
mance standards and 246-282-016 Aquaculture, the depart-
ment of health (department) is amending WAC 246-282-005 
which references the 2015 version of the National Shellfish 
Sanitation Program (NSSP) Guide for the Control of Mollus-
can Shellfish (guide). The rule making is necessary to update 
the publication date of the NSSP guide adopted by reference 
in the rule from 2015 to the most recently adopted 2017 ver-
sion. The department is also amending WAC 246-282-016 to 
remove an exemption from the requirements for hatchery 
operations because the 2017 NSSP guide no longer allows 
the exemption.

Hearing Location(s): On May 21, 2019, at 1:30 p.m., at 
the Department of Health, Town Center East 2, Room 145, 
111 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: May 28, 2019.
Submit Written Comments to: Theresa Phillips, Depart-

ment of Health, P.O. Box 47820, Olympia, WA 98504-7820, 
email https://fortress.wa.gov/doh/policyreview, by May 21, 
2019.

Assistance for Persons with Disabilities: Contact The-
resa Phillips, phone 360-236-3147, TTY 360-833-6388 or 
711, email theresa.phillips@doh.wa.gov, by May 13, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The proposed 
amendments will update the reference to the NSSP guide to 
assure that the most current health and safety requirements 
are in rule as required by the statute. The United States Food 
and Drug Administration (FDA) requires all shellfish-pro-
ducing states to follow the most current version of the NSSP 
guide in order to place molluscan shellfish into interstate 
commerce. The rule currently references the 2015 NSSP 
guide, leaving the current rules out of date. The proposed rule 
updates the reference to the 2017 version of the NSSP guide. 
The proposal also removes the exemption for persons con-
[ 1 ] Proposed



WSR 19-09-018 Washington State Register, Issue 19-09
ducting aquaculture activities for a hatchery operation or a 
hatchery only handling seed. This change is necessary to 
avoid inconsistency with the 2017 NSSP guide which 
removed the exemption from the 2017 version.

Reasons Supporting Proposal: FDA oversees a coopera-
tive program between the shellfish-producing states and the 
shellfish industry for the production and processing of shell-
fish consistent with the NSSP guide. FDA evaluates each 
state's shellfish sanitation control program to ensure compli-
ance with the NSSP guide. Therefore, an update of WAC 
246-282-005 and 246-282-016 is needed so that Washington 
state remains compliant with the NSSP guide and the mollus-
can shellfish products from Washington can continue to be 
placed into interstate commerce.

Statutory Authority for Adoption: RCW 69.30.030.
Statute Being Implemented: RCW 69.30.030.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: Department of health, governmen-

tal.
Name of Agency Personnel Responsible for Drafting: 

Theresa Phillips, 111 Israel Road S.E., Tumwater, WA 
98501, 360-236-3147; Implementation and Enforcement: 
Lawrence Sullivan, 243 Israel Road S.E., Tumwater, WA 
98501, 360-236-3333.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. The department did not complete a cost-benefit 
analysis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iii) 
exempts rules that adopt or incorporate by reference without 
material change federal statutes or regulations, Washington 
state law, the rules of other Washington state agencies, or 
national consensus codes that generally establish industry 
standards.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of 
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not 
adopted: RCW 69.30.030(2) mandates the state 
board of health to consider the most recent version 
of the national shellfish sanitation program model 
ordinance, adopted by the interstate shellfish sanita-
tion conference, when adopting rules. In order to 
remain compliant with FDA requirements to place 
molluscan shellfish into interstate commerce, the 
department must adopt rules that are at-least-as-
stringent-as the most recent version of the NSSP 
guide. The proposed amendments are needed to 
remain compliant with the 2017 NSSP guide.

Is exempt under RCW 19.85.025(3) as the rules are 
adopting or incorporating by reference without 
material change federal statutes or regulations, 
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other 
than those programs governing shorelines of state-

wide significance, or, as referenced by Washington 
state law, national consensus codes that generally 
establish industry standards, if the material adopted 
or incorporated regulates the same subject matter 
and conduct as the adopting or incorporating rule.

April 5, 2019

Clark Halvorson

Assistant Secretary

AMENDATORY SECTION (Amending WSR 17-12-047, 
filed 6/1/17, effective 7/2/17)

WAC 246-282-005  Minimum performance stan-
dards. (1) Any person engaged in a shellfish operation or 
possessing a commercial quantity of shellfish or any quantity 
of shellfish for sale for human consumption must comply 
with and is subject to:

(a) The requirements of the U.S. Food and Drug Admin-
istration National Shellfish Sanitation Program (NSSP), 
Guide for the Control of Molluscan Shellfish (((2015))) 
(2017) (copies available through the U.S. Food and Drug 
Administration, Shellfish Sanitation Branch, and the Wash-
ington state department of health, office of shellfish and 
water protection);

(b) The provisions of 21 Code of Federal Regulations 
(C.F.R.), Part 123 - Fish and Fishery Products, adopted 
December 18, 1995, by the United States Food and Drug 
Administration, regarding Hazard Analysis Critical Control 
Point (HACCP) plans (copies available through the U.S. 
Food and Drug Administration, Office of Seafood, and the 
Washington state department of health, office of food safety 
and shellfish programs); and

(c) All other provisions of this chapter.

(2) If a requirement of the NSSP Model Ordinance or a 
provision of 21 C.F.R., Part 123, is inconsistent with a provi-
sion otherwise established under this chapter or other state 
law or rule, then the more stringent provision, as determined 
by the department, will apply.

AMENDATORY SECTION (Amending WSR 01-04-054, 
filed 2/5/01, effective 3/8/01)

WAC 246-282-016  Aquaculture. Any person who con-
ducts an aquaculture operation and is in possession of a com-
mercial quantity of shellfish or any quantity of shellfish for 
sale for human consumption must meet all requirements of 
this chapter((, except such person is exempt from all require-
ments of this chapter for the purpose of conducting aquacul-
ture activities limited to the following:

(1) A hatchery operation; or

(2) A nursery operation handling only seed that is 
obtained from a hatchery)).
Proposed [ 2 ]
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WSR 19-09-050
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed April 12, 2019, 2:37 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

03-139.
Title of Rule and Other Identifying Information: WAC 

182-513-1363 Evaluating an asset transfer for people apply-
ing for or receiving long-term care (LTC) services.

Hearing Location(s): On May 21, 2019, at 10:00 a.m., at 
the Health Care Authority (HCA), Cherry Street Plaza, Pear 
Conference, Room #107, 626 8th Avenue, Olympia, WA 
98504. Metered public parking is available street side around 
building. A map is available at https://www.hca.wa.gov/ 
assets/program/Driving-parking-checkin-instructions.pdf or 
directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: Not sooner than May 22, 
2019.

Submit Written Comments to: HCA Rules Coordinator, 
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca. 
wa.gov, fax 360-586-9727, by May 21, 2019.

Assistance for Persons with Disabilities: Contact Amber 
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@ 
hca.wa.gov, by May 17, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The agency is 
amending language to (1) update and clarify WAC language 
to be consistent with current drafting practices and (2) clarify 
the presumptions and burdens regarding asset transfers for 
LTC to be more in line with Social Security Act (SSA) 1917 
(42 U.S.C. 1396p). During the course of this review, the 
agency may identify additional changes that are required in 
order to improve clarity or update policy.

Reasons Supporting Proposal: See purpose.
Statutory Authority for Adoption: RCW 41.05.021, 

41.05.160, SSA 1917 (42 U.S.C. 1396p(a)).
Statute Being Implemented: RCW 41.05.021, 41.05.160.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: HCA, governmental.
Name of Agency Personnel Responsible for Drafting: 

Vance Taylor, P.O. Box 42716, Olympia, WA 98504-2716, 
360-725-1344; Implementation and Enforcement: Stephen 
Kozak, P.O. Box 42716, Olympia, WA 98504-2716, 360-
725-1343.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. RCW 34.05.328 does not apply to HCA rules 
unless requested by the joint administrative rules review 
committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(4).

April 12, 2019
Wendy Barcus

Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-03-116, 
filed 1/17/17, effective 2/17/17)

WAC 182-513-1363  Evaluating an asset transfer for 
((people)) clients applying for or receiving long-term care 
(LTC) services. (1) When determining a ((person's)) client's
eligibility for long-term care (LTC) services, the medicaid
agency or ((its)) the agency's designee evaluates the effect of 
an asset transfer made within the sixty-month period before 
the month that the ((person)) client:

(a) Attained institutional status, or would have attained 
institutional status but for a period of ineligibility; and

(b) Applied for LTC services.
(2) The agency or ((its)) the agency's designee evaluates 

all transfers for recipients of LTC services made ((on)) during
or after the month the recipient attained institutional status.

(3) The agency or ((its)) the agency's designee estab-
lishes a period of ineligibility during which the ((person)) cli-
ent is not eligible for LTC services if the ((person)) client, the 
((person's)) client's spouse, or someone acting on behalf of 
either:

(a) Transfers an asset within the time period under sub-
section (1) or (2) of this section; and

(b) Does not receive adequate consideration for the asset, 
unless the transfer meets one of the conditions in subsection 
(4)(a) through (g) of this section.

(4) The agency or ((its)) the agency's designee does not 
apply a period of ineligibility for uncompensated value if:

(a) The total of all asset transfers in a month does not 
exceed the ((average daily private nursing facility rate in that 
month)) statewide average daily private cost for nursing 
facilities at the time of application or the date of transfer, 
whichever is later;

(b) The transferred ((resource)) asset was an excluded 
resource under WAC 182-513-1350 except a home, unless 
the transfer of the home meets the conditions under (d) of this 
subsection;

(c) The asset was transferred for less than fair market 
value (FMV), and the ((person)) client can establish one of 
the following:

(i) An intent to transfer the asset at FMV. ((To establish 
such an intent, the agency or its designee must be provided 
with convincing evidence of the attempt to dispose the asset 
for FMV;

(ii) The transfer was not made to qualify for medicaid, 
continue to qualify for medicaid, or avoid estate recovery. 
Convincing evidence must be presented regarding the spe-
cific purpose of the transfer;)) This intent is established by 
providing convincing evidence to the agency or the agency's 
designee;

(ii) The asset was transferred exclusively for a purpose 
other than to qualify for medicaid, continue to qualify for 
medicaid, or avoid estate recovery.

(A) An asset transfer is presumed to be for the purpose of 
establishing or continuing medicaid eligibility, avoiding 
estate recovery, or both;
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(B) A client can rebut this presumption by providing 
convincing evidence that the transfer of an asset was exclu-
sively for a purpose other than to qualify for medicaid, con-
tinue to qualify for medicaid, or avoid estate recovery.

(iii) All assets transferred for less than FMV have been 
returned to the ((person)) client or the ((person's)) client's
spouse; or

(iv) ((The)) Denial of eligibility ((would)) results in an 
undue hardship under WAC 182-513-1367((;)).

(d) The transferred asset was a home, if the home was 
transferred to the person's:

(i) Spouse;
(ii) Child who meets the disability criteria under WAC 

182-512-0050 (1)(b) or (c);
(iii) Child who was under age twenty-one; or
(iv) Child who lived in the home and provided care, but 

only if:
(A) The child lived in the person's home for at least two 

years;
(B) The child provided verifiable care to that person

during the time period in (d)(iv)(A) of this subsection for at 
least two years;

(C) The period of care under (d)(iv)(B) of this subsection 
was immediately before ((the)) that person's current period of 
institutional status;

(D) The care was not paid for by medicaid;
(E) The care enabled ((the)) that person to remain at 

home; and
(F) The ((person provided)) physician's documentation 

verifies that the in-home care was necessary to prevent ((the)) 
that person's current period of institutional status; or

(v) Sibling, who has lived in and has had an equity inter-
est in the home for at least one year immediately before the 
date the person attained institutional status((;)).

(e) The asset was transferred to the ((person's)) client's
spouse; or to the ((person's)) client's or their spouse's child, if 
the child meets the disability criteria under WAC 182-512-
0050 (1)(b) or (c);

(f) The transfer was to a family member before the cur-
rent period of institutional status, and all the following condi-
tions are met. If all the following conditions are not met, the 
transfer is an uncompensated transfer, regardless of consider-
ation received:

(i) The transfer is in exchange for care services the fam-
ily member provided to the ((person)) client or their spouse;

(ii) The ((person)) client or their spouse had a docu-
mented need for the care services provided by the family 
member;

(iii) The care services provided by the family member 
are allowed under the medicaid state plan or the department's 
home and community-based waiver services;

(iv) The care services provided by the family member do 
not duplicate those that another party is being paid to provide;

(v) The FMV of the asset transferred is comparable to 
the FMV of the care services provided;

(vi) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(vii) The assets were transferred as the care services 
were performed, ((or)) with no more time delay than one cal-

endar month between the provision of the service and the 
transfer.

(g) The transfer meets the conditions under subsection 
(5) of this section, and the asset is transferred((; or)):

(i) To another party for the sole benefit of the ((person's)) 
client's spouse;

(ii) From the ((person's)) client's spouse to another party 
for the sole benefit of the client's spouse;

(iii) To a trust established for the sole benefit of the 
((person's)) client's or their spouse's child who meets the dis-
ability criteria under WAC 182-512-0050 (1)(b) or (c); or

(iv) To a trust established for the sole benefit of a person 
who is under age sixty-five who meets the disability criteria 
under WAC 182-512-0050 (1)(b) or (c).

(5) An asset transfer or establishment of a trust is for the 
sole benefit of a person under subsection (4)(g) of this section 
if the document transferring the asset:

(a) Was made in writing;
(b) Is irrevocable;
(c) States that the ((person's)) client's spouse, their blind 

or disabled child, or another disabled person can benefit from 
the transferred assets; and

(d) States that all assets involved must be spent for the 
sole benefit of the person over an actuarially sound period, 
based on the life expectancy of that person or the term of the 
document, whichever is less, unless the document is a trust 
that meets the conditions of a trust established under Section 
42 U.S.C. 1396p (d)(4)(A) or Section 42 U.S.C. 1396 
(d)(4)(C) as described under chapter 182-516 WAC.

(6) To calculate the period of ineligibility under subsec-
tion (3) of this section:

(a) Add together the total uncompensated value of all 
transfers under subsection (3) of this section; and

(b) Divide the total in (a) of this subsection by the state-
wide average daily private cost for nursing facilities at the 
time of application or the date of transfer, whichever is later. 
The result is the length, in days rounded down to the nearest 
whole day, of the period of ineligibility((;)).

(7) The period of ineligibility under subsection (6) of this 
section begins:

(a) For an LTC services applicant: The date the ((per-
son)) client would be otherwise eligible for LTC services, but 
for the transfer, based on an approved application for LTC 
services or the first day after any previous period of ineligi-
bility has ended; or

(b) For an LTC services recipient: The first of the month 
following ten-day advance notice of the period of ineligibil-
ity, but no later than the first day of the month that follows 
three full calendar months from the date of the report or dis-
covery of the transfer; or the first day after any previous 
period of ineligibility has ended.

(8) The period of ineligibility ends after the number of 
whole days, calculated in subsection (6) of this section, pass 
from the date the period of ineligibility began in subsection 
(7) of this section.

(9) If the transfer was to the ((person's)) client's spouse, 
from the client's spouse to the client, and it ((includes)) 
included the right to receive an income stream, the agency or 
((its)) the agency's designee determines availability of the 
income stream under WAC 182-513-1330.
Proposed [ 4 ]
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(10) If the transferred asset, for which adequate consid-
eration was not received ((was made to someone other than 
the person's spouse and)), included the right to receive a 
stream of income not generated by ((the)) a transferred asset, 
the length of the period of ineligibility is calculated and 
applied in the following way:

(a) The amount of reasonably anticipated future monthly 
income, after the transfer, is multiplied by the actuarial life 
expectancy in months of the ((person who owned)) previous 
owner of the income. The actuarial life expectancy is based 
on age of the ((person)) previous owner in the month the 
transfer occurs. If the client and their spouse co-owned the 
asset, the longer actuarial life expectancy is used. This prod-
uct is the FMV of the asset;

(b) Any consideration received in return for the FMV of 
the asset under (a) of this subsection is subtracted to calculate 
the uncompensated value;

(((b))) (c) The ((amount)) uncompensated value in (((a))) 
(b) of this subsection is divided by the statewide average 
daily private cost for nursing facilities at the time of applica-
tion or the date of transfer, whichever is later. The result is the 
length, in days rounded down to the nearest whole day, of the 
period of ineligibility; and

(((c))) (d) The period of ineligibility begins under sub-
section (7) of this section and ends under subsection (8) of 
this section.

(11) A period of ineligibility for the transfer of an asset 
that is applied to one spouse is not applied to the other 
spouse, unless both spouses have attained institutional status. 
When both spouses are institutionalized, the agency or ((its)) 
the agency's designee divides the penalty equally between the 
two spouses. If one spouse is no longer subject to a period of 
ineligibility, the remaining period of ineligibility that applied 
to both spouses will be applied to the other spouse.

(12) Throughout this section, the date of an asset transfer 
is:

(a) For real property:
(i) The day the deed is signed by the grantor if the deed 

is recorded; or
(ii) The day the signed deed is delivered to the 

grantee((;)).
(b) For all other assets, the day the intentional act or the 

failure to act resulted in the change of ownership or title.
(13) If a ((person)) client or ((the person's)) their spouse 

disagrees with the determination or application of a period of 
ineligibility, a hearing may be requested under chapter 182-
526 WAC.

(14) Additional statutes that apply to transfer of asset 
penalties, real property transfer for inadequate consideration, 
disposal of realty penalties, and transfers to qualify for assis-
tance can be found at:

(a) RCW 74.08.331 Unlawful practices—Obtaining 
assistance—Disposal of realty—Penalties;

(b) RCW 74.08.338 Real property transfers for inade-
quate consideration;

(c) RCW 74.08.335 Transfers of property to qualify for 
assistance; and

(d) RCW 74.39A.160 Transfer of assets—Penalties.

WSR 19-09-051
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed April 12, 2019, 2:48 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

03-104.
Title of Rule and Other Identifying Information: WAC 

182-513-1620 Tailored supports for older adults—Presump-
tive eligibility (PE).

Hearing Location(s): On May 21, 2019, at 10:00 a.m., at 
the Health Care Authority (HCA), Cherry Street Plaza, Pear 
Conference Room #107, 626 8th Avenue, Olympia, WA 
98504. Metered public parking is available street side around 
building. A map is available at https://www.hca.wa.gov/ 
assets/program/Driving-parking-checkin-instructions.pdf or 
directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: Not sooner than May 22, 
2019.

Submit Written Comments to: HCA Rules Coordinator, 
P.O. Box 42716, Olympia, WA 98504-2716, email 
arc@hca.wa.gov, fax 360-586-9727, by May 21, 2019.

Assistance for Persons with Disabilities: Contact Amber 
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@ 
hca.wa.gov, by May 17, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The agency is 
amending the presumptive eligibility period from twelve to 
twenty-four months in subsection (7) to align with Title 388 
WAC. The agency is also correcting a reference to the med-
icaid agency in subsection (8) and replacing it with the 
department of social and health services.

Reasons Supporting Proposal: See purpose above.
Statutory Authority for Adoption: RCW 41.05.021, 

41.05.160.
Statute Being Implemented: RCW 41.05.021, 41.05.160.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: HCA, governmental.
Name of Agency Personnel Responsible for Drafting: 

Melinda Froud, P.O. Box 42716, Olympia, WA 98504-2716, 
360-725-1408; Implementation and Enforcement: Stephen 
Kozak, P.O. Box 45534, Olympia, WA 98504-5534, 360-
725-1343.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. RCW 34.05.328 does not apply to HCA rules 
unless requested by the joint administrative rules review 
committee or applied voluntarily.

The proposed rule does not impose more-than-minor 
costs on businesses. Following is a summary of the agency's 
analysis showing how costs were calculated. The rule does 
not impose any costs on small businesses.

April 12, 2019
Wendy Barcus

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 17-12-019, 
filed 5/30/17, effective 7/1/17)

WAC 182-513-1620  Tailored supports for older 
adults (TSOA)—Presumptive eligibility (PE). (1) A person 
may be determined presumptively eligible for tailored sup-
ports for older adults (TSOA) services upon completion of a 
prescreening interview.

(2) The prescreening interview may be conducted by 
either:

(a) The area agency on aging (AAA); or
(b) A home and community services intake case manager 

or social worker.
(3) To receive services under presumptive eligibility 

(PE), the person must meet:
(a) Nursing facility level of care under WAC 388-106-

0355;
(b) TSOA income limits under WAC 182-513-1635; and
(c) TSOA resource limits under WAC 182-513-1640.
(4) The PE period begins on the date the determination is 

made and:
(a) Ends on the last day of the month following the 

month of the PE determination if a full TSOA application is 
not completed and submitted by that date; or

(b) Continues through the date the final TSOA eligibility 
determination is made if a full TSOA application is submitted 
before the last day of the month following the month of the 
PE determination.

(5) If the person applies and is not determined financially 
eligible for TSOA, there is no overpayment or liability on the 
part of the applicant for services received during the PE 
period.

(6) The medicaid agency or the agency's designee sends 
written notice as described in WAC 182-518-0010 when PE 
for TSOA is approved or denied.

(7) A person may receive only one PE period within a 
((twelve-consecutive-month)) consecutive twenty-four-
month period.

(8) If the ((agency)) department of social and health ser-
vices establishes a waitlist for TSOA services under WAC 
388-106-1975, then PE does not apply.

WSR 19-09-056
PROPOSED RULES

SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed April 15, 2019, 1:31 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

05-091.
Title of Rule and Other Identifying Information: WAC 

392-126-004 through 392-126-104, Finance—Shared leave.
Hearing Location(s): On May 22, 2019, at 10:00 a.m., at 

the Office of Superintendent of Public Instruction (OSPI), 
600 South Washington Street, Wanamaker Room, Olympia, 
WA 98501. Those planning to testify during the hearing 
should arrive by 10:00 a.m.

Date of Intended Adoption: May 24, 2019.

Submit Written Comments to: T. J. Kelly, OSPI, P.O. 
Box 47200, Olympia, WA 98504, email thomas.kelly@ 
k12.wa.us, fax 360-664-3683, by May 22, 2019.

Assistance for Persons with Disabilities: Contact Kristin 
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by May 15, 
2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of 
this proposed rule making is to amend OSPI's leave sharing 
rules to align them with the underlying statutes, RCW 
41.04.650 through 41.04.665, establish appropriate parame-
ters and procedures for district shared leave programs, and 
make technical and housekeeping revisions. The proposed 
rules would also recodify WAC 392-126-004 through 392-
126-104 as a standalone WAC chapter and make several 
housekeeping revisions to improve the clarity of the rules.

Reasons Supporting Proposal: Pursuant to RCW 
28A.400.380, every school district board of directors and 
educational service district superintendent may, in accor-
dance with RCW 41.04.650 through 41.04.665, establish and 
administer a leave sharing program for their certificated and 
classified employees. The legislature has periodically 
amended these statutes. This proposal is necessary to align 
OSPI's shared leave rules with the current statutes.

Statutory Authority for Adoption: RCW 28A.400.380.

Statute Being Implemented: RCW 41.04.650 through 
41.04.665.

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Agency Personnel Responsible for Drafting: 
Dierk Meierbachtol, OSPI, 600 Washington Street S.E., 
[Olympia], WA 98504, 360-725-6004; and Implementation: 
T. J. Kelly, OSPI, P.O. Box 47200, Olympia, WA 98504, 
360-725-6301.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic 
impact statement has been prepared under chapter 19.85 
RCW. The proposed amendment does not have an impact on 
small business and therefore does not meet the requirements 
for a statement under RCW 19.85.030 (1) or (2).

April 15, 2019

Chris P. S. Reykdal

State Superintendent

of Public Instruction
Proposed [ 6 ]
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Chapter 392-136A WAC

FINANCE—SHARED LEAVE

NEW SECTION

WAC 392-136A-010  Authority. The authority for this 
chapter is RCW 28A.400.380, which authorizes the superin-
tendent of public instruction to adopt rules promulgating 
standards governing the administration of the shared leave 
program which permits sharing of leave by qualified school 
district and educational service district employees.

NEW SECTION

WAC 392-136A-015  Purpose. The purpose of this 
chapter is to set forth standards establishing appropriate 
parameters for shared leave programs administered by school 
districts and educational service districts that are consistent 
with the provisions of RCW 41.04.650 through 41.04.665 
and procedures to ensure that the program does not signifi-
cantly increase the cost of providing leave.

NEW SECTION

WAC 392-136A-020  Definitions. As used in this chap-
ter the term:

(1) "Annual leave" means vacation leave that an 
employee accrues and is maintained in records of a district 
for employees eligible to accrue annual leave.

(2) "District" means a school district or an educational 
service district.

(3) "Domestic violence" means:
(a) Physical harm, bodily injury, assault, or the infliction 

of fear of imminent physical harm, bodily injury, or assault, 
between family or household members;

(b) Sexual assault of one family or household member by 
another family or household member; or

(c) Stalking as defined in RCW 9A.46.110 of one family 
or household member by another family or household mem-
ber.

(4) "Donated annual leave" means the amount of annual 
leave donated by a leave donor under the shared leave pro-
gram.

(5) "Donated sick leave" means the amount of sick leave 
donated by a leave donor under the shared leave program.

(6) "Donated personal holiday" means the amount of 
personal holiday donated by a leave donor under the shared 
leave program of an educational service district pursuant to 
RCW 1.16.050.

(7) "Employee" means any school district or educational 
service district employee entitled to use and accrue annual 
and/or sick leave and for whom accurate leave records are 
maintained.

(8) "Employee's relative" means the employee's spouse, 
child, stepchild, grandchild, grandparent, parent, sibling, or 
other close relative by blood or marriage.

(9) "Extraordinary or severe" means serious or extreme 
and/or life threatening.

(10) "Family or household members" has the same 
meaning as set forth in RCW 26.50.010.

(11) "Household members" means persons who reside in 
the same home who have reciprocal duties to and do provide 
financial support for one another. The term does not include 
persons sharing the same house when the living style is pri-
marily that of a dormitory or commune.

(12) "Leave donor" means an employee who has an 
approved written request for the transfer of annual leave, sick 
leave, or personal holiday to the shared leave program.

(13) "Leave recipient" means a current employee who 
has an approved application to receive shared leave.

(14) "Parental leave" means leave to bond and care for a 
newborn child after birth or to bond and care for a child after 
placement for adoption or foster care, for a period of up to 
sixteen weeks after the birth or placement.

(15) "Personal holiday" means the additional paid holi-
day per calendar year granted to an educational service dis-
trict employee pursuant to RCW 1.16.050.

(16) "Pregnancy disability" means a pregnancy-related 
medical condition or miscarriage.

(17) "Service in the uniformed services" means the per-
formance of duty on a voluntary or involuntary basis in a uni-
formed service under competent authority and includes active 
duty, active duty for training, initial active duty for training, 
inactive duty training, full-time National Guard duty includ-
ing state-ordered active duty, and a period for which a person 
is absent from a position of employment for the purpose of an 
examination to determine the fitness of the person to perform 
any such duty.

(18) "Sexual assault" has the same meaning as set forth 
in RCW 70.125.030.

(19) "Sick leave" means leave granted to an employee 
for the purpose of absence from work with pay in the event of 
illness, injury, and emergencies as authorized in RCW 
28A.400.300.

(20) "Stalking" has the same meaning as set forth in 
RCW 9A.46.110.

(21) "State employer" means a state agency, the legisla-
ture, an institution of higher education, or a related higher 
education board.

(22) "Uniformed services" means the armed forces, the 
Army National Guard, and the Air National Guard of any 
state, territory, commonwealth, possession, or district when 
engaged in active duty for training, inactive duty training, 
full-time National Guard duty, or state active duty, the com-
missioned corps of the Public Health Service, the Coast 
Guard, and any other category of persons designated by the 
president of the United States in time of war or national emer-
gency.

(23) "Victim" means a person against whom domestic 
violence, sexual assault, or stalking has been committed as 
defined in this section.

NEW SECTION

WAC 392-136A-025  Permissibility of shared leave 
program. Pursuant to RCW 28A.400.380, districts may 
institute a shared leave program for employees. This chapter 
shall govern such programs.
[ 7 ] Proposed
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NEW SECTION

WAC 392-136A-030  Eligibility. In the event a district 
implements a shared leave program, an employee shall be eli-
gible to receive shared leave if the district has determined the 
employee meets the following conditions:

(1) The employee:
(a) Suffers from, or has a relative or household member 

suffering from, an illness, injury, impairment, or physical or 
mental condition which is of an extraordinary or severe 
nature;

(b) Has been called to service in the uniformed services;
(c) A state of emergency has been declared anywhere 

within the United States by the federal or any state govern-
ment and the employee has the needed skills to assist in 
responding to the emergency or its aftermath and volunteers 
his or her services to either a governmental agency or to a 
nonprofit organization engaged in humanitarian relief in the 
devastated area, and the governmental agency or nonprofit 
organization accepts the employee's offer of volunteer ser-
vices;

(d) Is a victim of domestic violence, sexual assault, or 
stalking;

(e) Is a current member of the uniformed services or is a 
veteran as defined under RCW 41.04.005, and is attending 
medical appointments or treatments for a service connected 
injury or disability;

(f) Is a spouse of a current member of the uniformed ser-
vices or a veteran as defined under RCW 41.04.005, who is 
attending medical appointments or treatments for a service 
connected injury or disability and requires assistance while 
attending appointment or treatment;

(g) Needs the time for parental leave; or
(h) Is sick or temporarily disabled because of pregnancy 

disability.
(2) The condition(s) listed in subsection (1) of this sec-

tion has caused, or is likely to cause, the employee to go on 
leave without pay or terminate district employment.

(3) The employee's absence and the use of shared leave 
are justified.

(4) The employee has exhausted or will shortly exhaust 
leave in accordance with WAC 392-136A-040. If the 
employee qualifies under subsection (1)(g) or (h) of this sec-
tion, the employee is not required to deplete all of his or her 
annual leave or sick leave in accordance with WAC 392-
136A-040.

(5) The employee has abided by district policies regard-
ing:

(a) Sick leave use if the employee qualifies under sub-
section (1)(a), (d), (g), or (h) of this section; or

(b) Military leave use if the employee qualifies under 
subsection (1)(b) of this section.

(6) If the illness or injury is work-related, the employee 
has diligently pursued and been found to be ineligible for 
benefits under chapter 51.32 RCW.

(7) The employee's job is one in which annual leave, sick 
leave, military leave, or personal holiday can be used and 
accrued.

NEW SECTION

WAC 392-136A-035  Donation of leave. An employee 
may donate annual leave, sick leave, or all or part of a per-
sonal holiday to another employee or pool for purposes of the 
state leave sharing program under the following conditions:

(1) Annual leave.

(a) The leave donor may donate any amount of accrued 
annual leave provided the donation does not cause the leave 
donor's annual leave balance to fall below ten days. For the 
purpose of this section, annual leave does not accrue if the 
leave donor receives compensation in lieu of accumulating a 
balance of annual leave.

(b) Employees may not donate excess annual leave that 
the leave donor would not be able to take because of an 
approaching date after which the annual leave cannot be 
used.

(2) Sick leave.

(a) The leave donor must have accrued more than 
twenty-two days of sick leave.

(b) The leave donor may not donate an amount of sick 
leave that will result in his or her sick leave account going 
below twenty-two days.

(3) Personal holiday. An educational service district 
employee may donate part or all of his or her personal holi-
day to specific individuals or pool.

(4) All donated leave must be given voluntarily. No 
employee shall be coerced, threatened, intimated, or finan-
cially induced into donating leave.

NEW SECTION

WAC 392-136A-040  Exhaustion of leave. (1) Employ-
ees who qualify for shared leave under WAC 392-136A-030 
(1)(a) must first use all of their personal holiday, accrued sick 
leave, and accrued annual leave before using shared leave.

(2) Employees who qualify for shared leave under WAC 
392-136A-030 (1)(b) must first use all of their personal holi-
day, accrued vacation leave, and paid military leave allowed 
under RCW 38.40.060 before using shared leave.

(3) Employees who qualify for shared leave under WAC 
392-136A-030 (1)(c) and (d) must first use all personal holi-
day and annual leave that they have accrued before using 
shared leave.

(4) Employees who qualify for shared leave under WAC 
392-136A-030 (1)(e) or (f) must first use all personal holiday, 
sick leave, and annual leave before using shared leave.

(5)(a) Educational service district employees who qual-
ify for shared leave under WAC 392-136A-030 (1)(g) and/or 
(h) must first use their personal holiday before using shared 
leave; and

(b) Employees who qualify for shared leave under WAC 
392-136A-030 (1)(g) and/or (h) are not required to deplete all 
of their accrued annual leave and sick leave and can maintain 
up to forty hours of annual leave and forty hours of sick 
leave.
Proposed [ 8 ]
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NEW SECTION

WAC 392-136A-045  Maximum amount. The district 
determines the amount of shared leave, if any, which a leave 
recipient may receive. However, a leave recipient must not 
receive more than five hundred twenty-two days of shared 
leave during total district employment.

Districts are encouraged to consider other methods of 
accommodating the employee's needs such as modified duty, 
modified hours, flex-time, or special assignments in place of 
shared leave.

NEW SECTION

WAC 392-136A-050  Repayment of shared leave 
used. A leave recipient who uses leave that is donated under 
the state leave sharing program is not required to repay the 
value of the leave that he or she used.

NEW SECTION

WAC 392-136A-055  Documentation. An employee 
may be required to submit the following documentation 
before the district approves or disapproves the employee's 
request for shared leave:

(1) For employees seeking shared leave under WAC 
392-136A-030 (1)(a), the district may require the employee 
to submit a medical certificate from a licensed physician or 
health care practitioner verifying the severe or extraordinary 
nature and expected duration of the condition.

(2) For employees seeking shared leave under WAC 
392-136A-030 (1)(b), the district may require the employee 
to submit a copy of the military orders verifying the 
employee's required service in the uniformed services.

(3) For employees seeking shared leave under WAC 
392-136A-030 (1)(c), the district may require proof of accep-
tance of an employee's offer to volunteer for either a govern-
mental agency or a nonprofit organization during a declared 
state of emergency.

(4) For employees seeking shared leave under WAC 
392-136A-030 (1)(d), the district may require that the request 
be supported by documentation. An employee may satisfy the 
verification requirement by providing the employer with one 
or more of the following:

(a) A police report indicating that the employee was a 
victim of domestic violence, sexual assault or stalking;

(b) A court order protecting or separating the employee 
from the perpetrator of the act of domestic violence, sexual 
assault or stalking;

(c) Evidence from the court or prosecuting attorney that 
the employee appeared or is scheduled to appear in court in 
connection with an incident of domestic violence, sexual 
assault or stalking;

(d) An employee's written statement that the employee is 
a victim of domestic violence, sexual assault or stalking; or

(e) Documentation that the employee is a victim of 
domestic violence, sexual assault or stalking, from any of the 
following persons from whom the employee or employee's 
family member sought assistance in addressing the domestic 
violence, sexual assault or stalking: An advocate for victims 

of domestic violence, sexual assault or stalking; an attorney; 
a member of the clergy; or a medical or other professional.

(5) For employees seeking shared leave under WAC 
392-136A-030 (1)(e) or (f), the district may require the 
employee provide a veterans affairs benefits summary letter 
from the U.S. Department of Veterans Affairs and a copy of 
"DD Form 214" or a letter from the employee's command 
indicating the employee is a current member of the uni-
formed services and verifying that:

(a) The employee is attending medical appointments or 
treatments for a service connected injury or disability includ-
ing U.S. Department of Veterans Affairs compensation and 
pension examinations; or

(b) The employee is a spouse of a veteran who requires 
assistance while attending medical appointments or treat-
ments for a service connected injury or disability including 
U.S. Department of Veterans Affairs compensation and pen-
sion examinations.

(6) For employees seeking shared leave under WAC 
392-136A-030 (1)(g), the district may require verification of 
the birth or adoption of the child or proof of a current foster 
parent license or a court document for foster care or place-
ment.

(7) For employees seeking shared leave under WAC 
392-136A-030 (1)(h), the employer may require a medical 
certification from a licensed physician or health care practi-
tioner verifying that the employee has a pregnancy disability.

NEW SECTION

WAC 392-136A-060  Calculation of shared leave ben-
efit—Proration. Shared leave between employees of the 
same district shall be calculated as follows:

(1) The leave recipient shall be paid his or her regular 
rate of pay. Therefore, the value of one hour of shared leave 
may cover more or less than one hour of the recipient's salary. 
The dollar value of the leave shall be converted from the 
donor to the recipient. The leave received shall be coded as 
shared leave and shall be maintained separately from all other 
leave balances.

(2) In the alternative, the dollar value of the leave 
donated shall be ignored and the leave shall be calculated on 
a day donated and day received basis.

NEW SECTION

WAC 392-136A-065  Shared leave benefits—Trans-
fers between districts—Calculations of donated leave 
amounts. (1) Districts shall have the option, as a matter of 
board policy, of allowing their employees to share leave with 
employees of other districts or state employers, or to receive 
leave from employees of other districts or state employers.

(2) The leave recipient shall be paid his or her regular 
rate of pay. Therefore, the value of one hour of shared leave 
may cover more or less than one hour of the recipient's salary.

(3) Leave shared between districts and/or state employ-
ers shall be calculated in a format designated by the office of 
superintendent of public instruction. Donated shared leave 
shall be converted into the dollar equivalent. Received shared 
leave shall be converted from the dollar amount received into 
days to be paid. Shared leave shall be transferred between 
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districts and/or state employers based on the dollar equivalent 
computed under this section.

(4) Leave received shall be coded as shared leave and 
shall be maintained separately from all other leave balances.

NEW SECTION

WAC 392-136A-070  Unused shared leave. (1) Any 
shared leave not used by the leave recipient during each inci-
dent or occurrence as determined by the district must be 
returned to the leave donor(s).

(2) If shared leave has been granted for a leave recipient 
who suffers from an illness, injury, impairment, or physical 
mental condition which is of an extraordinary or severe 
nature, unused shared leave may not be returned to the leave 
donor until one of the following occurs:

(a) The district receives a statement from the leave recip-
ient's licensed physician or health care practitioner verifying 
that the illness or injury is resolved; or

(b) The leave recipient is released by his or her licensed 
physician or health care practitioner to return to the leave 
recipient's normal schedule; has not received additional med-
ical treatment for his or her current condition or any other 
qualifying condition for at least six months; and his or her 
licensed physician or health care practitioner has declined, in 
writing, the leave recipient's request for a statement indicat-
ing the leave recipient's condition has been resolved.

(3) The remaining unused shared leave must be returned 
to the leave donors and reinstated to the respective donors' 
appropriate leave balances.

(4) Any portion of a personal holiday that is accrued by 
an educational service district employee, donated as shared 
leave, and then returned during the same calendar year to the 
leave donor may be taken by the leave donor.

NEW SECTION

WAC 392-136A-075  Annual conversion of accumu-
lated sick leave. The provisions of this chapter shall not 
reduce the ability of the employee to convert accumulated 
sick leave under WAC 392-136A-015.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-126-004 Authority.

WAC 392-126-006 Purpose.

WAC 392-126-009 Definition—Program.

WAC 392-126-015 Definition—Annual leave.

WAC 392-126-020 Definition—Sick leave.

WAC 392-126-022 Definition—Personal holiday.

WAC 392-126-025 Definition—Employee.

WAC 392-126-026 Definition—Service in the uniformed 
services.

WAC 392-126-027 Definition—Uniformed services.

WAC 392-126-030 Definition—District.

WAC 392-126-032 Definition—Agency.

WAC 392-126-035 Definition—Leave recipient.

WAC 392-126-040 Definition—Leave donor.

WAC 392-126-045 Definition—Donated annual leave.

WAC 392-126-050 Definition—Donated sick leave.

WAC 392-126-053 Definition—Donated personal holiday.

WAC 392-126-055 Definition—Employee's relative.

WAC 392-126-060 Definitions—Household members.

WAC 392-126-065 Definition—Extraordinary or severe.

WAC 392-126-070 Permissibility of shared leave program.

WAC 392-126-075 Eligibility.

WAC 392-126-080 Donation of annual leave.

WAC 392-126-085 Donation of sick leave.

WAC 392-126-087 Donation of personal holiday.

WAC 392-126-090 Maximum amount.

WAC 392-126-092 Repayment of shared leave used.

WAC 392-126-095 Documentation.

WAC 392-126-099 Calculation of shared leave benefit—
Proration.

WAC 392-126-101 Shared leave benefits—Transfers 
between districts—Calculations of 
donated leave amounts.

WAC 392-126-104 Annual conversion of accumulated sick 
leave.

WSR 19-09-060
WITHDRAWL OF PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(By the Code Reviser's Office)
[Filed April 16, 2019, 9:55 a.m.]

WAC 388-112A-0050, 388-112A-0060, 388-112A-0070, 
388-112A-0090, 388-112A-0125, 388-112A-0495, 388-
112A-0590, 388-112A-0600, 388-112A-0610, 388-112A-
0611, 388-112A-0612, 388-112A-1020, 388-112A-1240, 
388-112A-1270 and 388-112A-1285, proposed by the 
department of social and health services in WSR 18-19-108, 
appearing in issue 18-20 of the Washington State Register, 
which was distributed on October 17, 2018, is withdrawn by 
the office of the code reviser under RCW 34.05.335(3), since 
the proposal was not adopted within the one hundred eighty 
day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register
Proposed [ 10 ]
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WSR 19-09-061
WITHDRAWL OF PROPOSED RULES

HEALTH CARE AUTHORITY
(By the Code Reviser's Office)

[Filed April 16, 2019, 9:57 a.m.]

WAC 182-531-1675, proposed by the health care authority in 
WSR 18-20-123, appearing in issue 18-20 of the Washington 
State Register, which was distributed on October 17, 2018, is 
withdrawn by the office of the code reviser under RCW 
34.05.335(3), since the proposal was not adopted within the 
one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 19-09-064
PROPOSED RULES

DEPARTMENT OF
LABOR AND INDUSTRIES

[Filed April 16, 2019, 10:59 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 18-

18-069.
Title of Rule and Other Identifying Information: Amend-

ments to the elevator rules, chapter 296-96 WAC, Safety reg-
ulations and fees for all elevators, dumbwaiters, escalators, 
and other conveyances.

Hearing Location(s): On May 30, 2019, at 9:00 a.m., at 
the Labor and Industries (L&I) Tukwila Office, 12806 Gate-
way Drive South, Tukwila, WA 98168; and on May 31, 2019, 
at 9:00 a.m., at the Davenport Grand Hotel, 333 West Spo-
kane Falls Boulevard, Spokane, WA 99201.

Date of Intended Adoption: July 23, 2019.
Submit Written Comments to: Alicia Curry, L&I, P.O. 

Box 44400, Olympia, WA 98504-4400, email Alicia.Curry@ 
Lni.wa.gov, fax 360-902-5292, by 5 p.m., on May 31, 2019.

Assistance for Persons with Disabilities: Contact Alicia 
Curry, phone 360-902-6244, fax 360-902-5292, email 
Alicia.Curry@Lni.wa.gov, by May 17, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The department is 
proposing changes to the elevator rules to adopt additional 
requirements from the 2015 American Society of Mechanical 
Engineers (ASME) A17.3 safety codes for existing elevators 
and escalators. These additional requirements include:

• ASME A17.3 requirement 2.7.6 Hoistway Emergency 
Door Contacts;

• ASME A17.3 requirement 3.3.5 Protection of Platforms 
Against Fire;

• ASME A17.3 requirement 3.10.7 Operating of Driving 
Machine;

• ASME A17.3 requirement 3.10.12 System to Monitor 
and Prevent Automatic Operation of the Elevator with 
Faulty Door Contact Circuits;

• ASME A17.3 requirement 3.11.3 Firefighter's Service;
• ASME A17.3 requirement 3.9.5 Piston Connections; and

• ASME A17.3 requirement 5.5.3 Adjacent Floor Sur-
faces.

The proposed rules also provide an extended time frame 
of two years to come into compliance with ASME A17.3 
Requirements 2.7.6, 3.3.5, 3.10.7, 3.9.5, and 5.5.3 or to sub-
mit a written plan with a projected time frame for compliance 
and five years for compliance with ASME A17.3 Require-
ments 3.10.12 and 3.11.3.

Reasons Supporting Proposal: On June 5, 2018, the 
department filed proposed rule amendments to the elevator 
rules (chapter 296-96 WAC) following a formal review of the 
rules and new safety code requirements from the 2016 edition 
of ASME and other related codes (WSR 18-12-103). The 
proposed rules were developed using a technical advisory 
committee of diverse elevator stakeholder representatives 
and were reviewed and approved by the elevator safety advi-
sory committee. The proposed rules included adoption of the 
2015 ASME A17.3 safety codes for existing elevators and 
escalators. The ASME A17.3 code contains several provi-
sions already adopted in existing requirements under chapter 
296-96 WAC but also some new requirements.

On August 31, 2018, the department adopted only those 
provisions of ASME A17.3 that were consistent with existing 
requirements and decided to pursue adoption of the remain-
ing provisions in this separate rule making to address con-
cerns that elevator owners did not understand how the rule 
changes would affect them. This rule making allows the 
department to further engage in discussions with building 
owners and other interested parties on the impacts of adopt-
ing the additional requirements from ASME A17.3.

Statutory Authority for Adoption: Chapter 70.87 RCW, 
Elevators, lifting devices, and moving walks.

Statute Being Implemented: Chapter 70.87 RCW, Eleva-
tors, lifting devices, and moving walks.

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Proponent: L&I, governmental.
Name of Agency Personnel Responsible for Drafting: 

Dotty Stanlaske, Program Manager, Tumwater, Washington, 
360-902-6456; Implementation and Enforcement: David 
Puente, Jr., Assistant Director, Tumwater, Washington, 360-
902-6348.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. Under certain circumstances, a rule or rule com-
ponent is exempt from the economic analysis requirement. 
These exemption criteria are listed in RCW 34.05.328 (5)(b) 
including both:

• Rules adopting or incorporating by reference without 
material change federal statutes or regulations, Washing-
ton state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those pro-
grams governing shorelines of statewide significance, or, 
as referenced by Washington state law, national consen-
sus codes that generally establish industry standards, if 
the material adopted or incorporated regulates the same 
subject matter and conduct as the adopting or incorporat-
ing rule; and
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• Rules that only correct typographical errors, make 
address or name changes, or clarify language of a rule 
without changing its effect.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(3) as the rules are 
adopting or incorporating by reference without 
material change federal statutes or regulations, 
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other 
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington 
state law, national consensus codes that generally 
establish industry standards, if the material adopted 
or incorporated regulates the same subject matter 
and conduct as the adopting or incorporating rule; 
and rules only correct typographical errors, make 
address or name changes, or clarify language of a 
rule without changing its effect.

April 16, 2019
Joel Sacks

Director

AMENDATORY SECTION (Amending WSR 18-18-070, 
filed 8/31/18, effective 10/1/18)

WAC 296-96-00675  Amendments to adopted stan-
dards. (1) Exclude all references to QEI certification in 
ASME A17.1/CSA B44 from code adoption.

(2) ASME A17.1/CSA B44, Section 1.2 Purpose and 
Exceptions amended as follows: The purpose of this code is 
to provide for the safety of life and limb, and to promote the 
public welfare. Compliance with these rules shall be achieved 
by:

(a) Conformance with the requirements in ASME 
A17.1/CSA B44 as amended by this chapter; or

(b) Conformance with a combination of requirements in 
ASME A17.1/CSA B44, this chapter, and ASME A17.7/CSA 
B44.7 with the following ASME A17.7/CSA B44.7 inclu-
sions:

(i) All system or component certifications performed by 
an Accredited Elevator/Escalator Certification Organization 
(AECO) under ASME A17.7/CSA B44.7 shall be approved 
by the department before any such system or component is 
allowed to be permitted or installed in the state of Washing-
ton.

(ii) The applicant shall provide the certificate of certifi-
cation for the device or system evaluated by an AECO.

(iii) The department has the final authority regarding 
acceptance of any item in ASME A17.7/CSA B44.7. The 
department may remove approval if a design has changed or 
unforeseen or undisclosed information is obtained.

(iv) The department will post the specific ASME A17.7/ 
CSA B44.7 AECO certificate including exceptions agreed 
upon. At that time the certificate and exceptions become part 
of the adopted rule in the state of Washington and not subject 
to a variance process. The installer shall include the certifi-
cate and exceptions and all required information on each con-

veyance installed utilizing the ASME A17.7/CSA B44.7 
method in the Maintenance Control Program documentation.

(v) The department may charge an additional fee for 
each item in review based upon the variance fee table.

(c) Additions or modifications to adopted standards 
and/or this chapter shall require approval from the depart-
ment.

(3) ASME A17.1/CSA B44, Section 5.8, Marine Eleva-
tors. This section only applies to elevators installed on board 
a marine vessel flying the Washington state flag and under 
one hundred gross metric tons.

(4) ASME A17.1/CSA B44, Section 5.11, Wind Turbine 
Elevator is not adopted.

(5) Periodic tests and inspections. Pursuant to ((Req.)) 
requirements 8.6.1.7 and 8.11.1.3, the department adopts 
ASME A17.1/CSA B44, Appendix N for the frequency of 
periodic tests. Pursuant to RCW 70.87.120 (2)(a) periodic 
inspections shall be performed annually.

(6) ASME A17.1/CSA B44 requirement 8.11.1.1.2 is not 
adopted. The department shall be permitted to witness peri-
odic tests when the department deems necessary.

(7)(a) ASME A17.1-2016/CSA B44-16, 8.6.11.1 Fire-
fighters' Emergency Operation is amended as follows: All 
elevators provided with firefighters' emergency operation 
shall be subjected quarterly, by authorized personnel, to 
Phase I recall by use of the keyed switch, and a minimum of 
one-floor operation on Phase II. Deficiencies shall be cor-
rected. A record of findings shall be available to elevator per-
sonnel and the authority having jurisdiction.

(b) At least once each year, the fire alarm initiating 
devices associated with elevator recall and shunt trip initiat-
ing devices shall be tested to ((determine if)) ensure they are 
still properly interfaced with the elevator control.

(((8) ASME A17.3 requirement 2.7.6 Hoistway Emer-
gency Door Contacts is not adopted.

(9) ASME A17.3 requirement 3.3.5 Protection of Plat-
forms Against Fire is not adopted.

(10) ASME A17.3 requirement 3.10.7 Operating of 
Driving Machine with Hoistway Door Unlocked or Hoistway 
or Car Door Not in the Closed Position is not adopted.

(11) ASME A17.3 requirement 3.10.12 System to Mon-
itor and Prevent Automatic Operation of the Elevator with 
Faulty Door Contact Circuits is not adopted.

(12) ASME A17.3 requirement 3.11.3 Firefighter's Ser-
vice is not adopted.

(13) ASME A17.3 requirement 3.9.5 Piston Connections 
is not adopted.

(14) ASME A17.3 requirement 5.5.3 Adjacent Floor 
Surfaces is not adopted.))

AMENDATORY SECTION (Amending WSR 18-18-070, 
filed 8/31/18, effective 10/1/18)

WAC 296-96-23000  Compliance time frames. Time 
frames for compliance with Part D or ASME A17.3 (or com-
bination thereof) as applicable.

(1) These time frames do not apply to maintenance and 
periodic testing as required by ASME A17.1/CSA B44, Sec-
tion 8.6.
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(2) Where a single unit is required to comply with multi-
ple requirements or a group of units is required to comply 
with multiple requirements on one or more conveyances, the 
owner shall ((be granted sufficient time in order to comply 
without penalty.

(3) The owner shall)):
(a) Have twenty-four months/two years in which to come 

into compliance; or
(b) Submit a written plan ((and)) within twenty-four 

months indicating the projected time frame ((for)) in which to 
comply.

(((4))) (3) Where conveyances are targeted for alter-
ations upon complying with subsection (2)(b) of this section, 
the owner may delay implementation of the requirements of 
Part D or ASME A17.3 (or combination thereof) until such 
time when the alteration is permitted by the department.

(4) The owner shall have a maximum of 60 months/5 
years in which to come into compliance with the following:

(a) ASME A17.3 requirement 3.10.12 System to Moni-
tor and Prevent Automatic Operation of the Elevator with 
Faulty Door Contact Circuits.

(b) Where Firefighters' Emergency Operation is required 
by ASME A17.3, requirement 3.11.3 (note: ASME A17.3, 
requirement 3.11.3 only pertains to elevators where Firefight-
ers' Emergency Operation does not comply with the 1987 or 
later editions of ASME A17.1 or ASME A17.1/CSA B44. 
There is no requirement to add Firefighter's Emergency 
Operation (FEO) under ASME A17.3 if the elevator was not 
provided with FEO during the initial installation).

WSR 19-09-069
PROPOSED RULES

DEPARTMENT OF TRANSPORTATION
[Filed April 16, 2019, 12:51 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

03-070.
Title of Rule and Other Identifying Information: Admin-

istration of toll and fee collection, accounts and penalties on 
Washington state toll facilities.

Hearing Location(s): On May 21, 2019, at 8:30 a.m., at 
the Washington State Department of Transportation 
(WSDOT) Headquarters Building, Nisqually Conference 
Room, 310 Maple Park Avenue S.E., Olympia, WA 98501.

Date of Intended Adoption: May 21, 2019.
Submit Written Comments to: WSDOT Toll Division, 

401 Second Avenue South, Suite 300, Seattle, WA 98401-
3850, email TollingReferrals@wsdot,wa,gov [Tolling 
Referrals@wsdot.wa.gov], fax 206-464-1189, by May 20, 
2019.

Assistance for Persons with Disabilities: Contact Karen 
Engle, phone 360-704-6362, TTY 711, email engleka 
@wsdot.wa.gov, by May 17, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: WSDOT has stat-
utory authority to administer tolls on designated toll facili-
ties, RCW 47.56.030(1) and 47.56.795. Rules are needed to 
define customer requirements to use toll facilities and 

WSDOT procedures for processing transactions and penal-
ties. This rule making is required to update specific require-
ments and procedures that will change when a new toll back 
office system becomes operational. The proposed rule 
defines a new customer account type, deletes account options 
that are no longer used, and updates the order of payment to 
pending account charges. Edits are proposed throughout the 
rule to improve clarity and better align the rules to current 
tolling practices.

Reasons Supporting Proposal: The new toll back office 
system will provide new options and functionality for toll 
customers as well as more efficient and accountable toll col-
lection.

Statutory Authority for Adoption: RCW 46.63.160(5), 
47.01.101(5).

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Proponent: WSDOT, toll division, governmen-
tal.

Name of Agency Personnel Responsible for Drafting: 
Rob Fellows, Seattle, Washington, 206-464-1257; Imple-
mentation and Enforcement: Ed Barry, Seattle, Washington, 
206-464-1217.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. Pursuant to subsection (5) of RCW 34.05.328, 
WSDOT is not required to develop a cost-benefit analysis for 
rules relating only to internal governmental operations that 
are not subject to violation by a nongovernmental party.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(3) as the rules relate 
only to internal governmental operations that are not 
subject to violation by a nongovernment party.

Aril [April] 12, 2019
Kara Larsen, Director

Risk Management and
Legal Services Division

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-001  Definitions. The following terms 
and acronyms shall have the meanings set forth as below.

(("Active account" means an open Good To Go!™ toll 
account with a positive balance sufficient to cover tolls and 
fees to which may be recorded by the customer service center 
system.))

"Administrative fee" means ((the)) a fee imposed by 
WSDOT for toll collection processing and other activities as 
set forth in chapter 468-270 WAC.

"Administrative hearing" means ((an in-person or 
written)) a hearing ((before)) with an administrative law 
judge to contest WSDOT's written decision in response to a 
notice of dispute regarding a notice of civil penalty.

"Administrative law judge (ALJ)" means a judge pro-
vided by the office of administrative hearings authorized to 
conduct administrative hearings.
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"((Automatic replenishment)) Auto Pay" means the 
addition of money to ((an active toll)) an account using a 
((customers')) customer's predesignated payment method 
((according to the Good To Go!™ terms and conditions.

"Branded debit card" means a debit card that can be 
used as a credit card)).

"Civil penalty" means the penalty assessed for any 
unpaid tolls.

(("Closed account" means a toll account that has been 
closed.

"Commercial account" means a uniquely identifiable 
type of account for a toll customer who requests more than 
six Passes for their account.))

"Commission" means the transportation commission 
appointed by the governor of the state of Washington. The 
commission is responsible for setting toll rates, fees and 
((schedules)) appropriate exemptions consistent with RCW 
47.56.850.

"Customer service center (CSC)" means the place that 
customers can contact by phone, mail, in person, fax or 
((the)) internet to open and manage a toll account, and 
receive services regarding their account and information 
about state toll facilities.

"Department" means the Washington state department 
of transportation (WSDOT).

"Department of licensing (DOL)" means the agency 
that maintains vehicle registration information.
"Dishonored check" means any check returned to WSDOT 
by a financial institution for any reason, including nonaccep-
tance, nonpayment, nonsufficient funds ((or)), stop payment, 
or missing signature, unless a justifiable stop payment order 
exists.

"Dishonored credit card transaction" means a credit 
card transaction that is not approved by the entity that issued 
the credit card.

"Dispute" means a customer's contact with the depart-
ment, online, by phone or in writing, to dispute a fee, toll bill 
and/or notice of civil penalty.

"Dynamic toll pricing" means ((varying the toll rate 
charged to toll customers based upon live traffic conditions to 
maintain specific performance standards of traffic manage-
ment.

"Eligible toll facility (toll facility)" means any por-
tion(s) of the state highway system upon which tolling has 
been specifically identified by the legislature including, but 
not limited to, transportation corridors; bridges; crossings; 
interchanges; on-ramps; off-ramps; approaches; bi-state 
facilities; and interconnections between highways)) toll rates 
that vary automatically based on the real-time volume and/or 
performance of traffic in order to maximize the performance 
of the highway facility being tolled.

"Express toll lanes" means one or more highway lanes 
that can be used by authorized high-occupancy vehicles, and 
by toll-paying vehicles, where ((toll rates are set)) dynamic 
toll pricing is used to maintain travel speed and reliability.

"Facility" means a toll transportation facility.
"Final order" means the decision provided by the 

administrative law judge (ALJ) in response to an administra-
tive hearing.

(("Flex pass" means the Good To Go!™ Pass used to 
declare status to qualify as a toll-free carpool as defined by 
the commission.))

"Good To Go!™" means the name of the ((depart-
ment's)) state's toll collection system and is a registered trade-
mark.

"Good To Go!™ account" means an account that is 
linked to a Pass and/or license plate in order to pay tolls.

"Good To Go!™ customer" means a toll customer who 
participates in the department's Good To Go!™ tolling pro-
gram.

(("Government agency transponder account" means 
a uniquely identifiable type of account for a public agency.))

"Good To Go!™ Pass (Pass)" means a branded device 
attached to a toll customer's vehicle that electronically identi-
fies the toll customer's vehicle as it passes through the toll 
facility.

"Hearing request" ((Form" means the form provided 
with the initial order which outlines the process for an indi-
vidual to request a hearing to dispute the initial order given 
by the department in response to a notice of dispute.

"High occupancy vehicle (HOV)" means a bus, van-
pool or a carpool vehicle with minimum occupancy require-
ments depending upon the posted roadway HOV signage and 
as further described in WAC 468-510-010 and RCW 
46.74.010.

"High-occupancy toll lanes (HOT lanes)" means one 
or more lanes of a highway that charges tolls as a means of 
regulating access to or the use of the lanes in order to main-
tain travel speed and reliability. HOT lane supporting facili-
ties include, but are not limited to, approaches, enforcement 
areas, improvements, buildings, and equipment as defined in 
RCW 47.56.401 and 47.56.403.

"Inactive account" means a toll account that has had no 
toll transaction activity during a predefined period of time as 
defined by the Good To Go!™ terms and conditions.

"Initial order" means the written decision provided by 
the department or its designee in response to a notice of dis-
pute.

"Insufficient funds account" means a toll account with 
a balance less than the single toll rate or fee at the time the 
customer's transaction is processed)) means a request to dis-
pute a Notice of Civil Penalty.

"Invoice account" means a restricted account available 
only to government agencies and other limited cases where 
the customer is invoiced monthly.

"Nonsufficient funds" means a dishonored check, for 
any reason, presented to WSDOT in payment of any toll 
transaction.

"Notice of civil penalty (NOCP)" means the notice that 
is sent to ((notify)) the account holder or registered vehicle 
owner ((of a toll violation)) for failure to pay a toll by the toll 
payment due date, and for which a civil penalty is assessed.

"Notice of dishonored credit card transaction" means 
that notice was sent to the account holder or registered vehi-
cle owner that a transaction authorized by a toll customer 
((that)) is not honored by the financial institution for any rea-
son except for the existence of a stop payment order.
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(("Notice of dispute" means a customer's contact with 
the department, by phone or in writing, to dispute a fee and/or 
notice of civil penalty.))

"Notice of nonsufficient funds (NSF)" means the 
notice sent to a toll customer who presented a ((nonsufficient 
funds)) dishonored check to WSDOT in payment of any toll 
transaction or fee. ((This notice will be mailed to the toll cus-
tomer at the address noted on the check returned from the 
financial institution.

"Pass (Good To Go!™ Pass)" means the transponder 
device used on WSDOT toll facilities.

"Pass toll transaction" means a toll transaction that has 
been posted in the customer service center system based on a 
pass number.))

"Office of administrative hearings (OAH)" means 
Washington state office of administrative hearings who pro-
vides independent adjudication services for the state's tolling 
program.

"Pay As You Go" means the account payment option 
where the account is charged at regular intervals based on 
use. This option requires the customer to provide a valid debit 
or credit card and no prepaid balance is necessary.

"Pay By Mail" means the method used to pay a 
((photo)) toll when a toll bill is mailed to the vehicle's regis-
tered owner. Tolls charged using Pay By Mail are charged the 
designated Pay By Mail toll rate.

"Pay By Plate" means the optional method used to pay 
a ((photo)) toll by ((a customer who has a toll account 
through the use of a photo toll system)) an account holder 
whose vehicle does not have a Good To Go!™ Pass installed. 
Tolls charged using Pay By Plate are charged the designated 
Good To Go!™ toll rate and a Pay By Plate fee. 

"Payment transaction" means a record of activity cre-
ated by the customer service center as a result of a customer 
payment.

(("Photo toll" means a charge associated with a particu-
lar vehicle that is identified by its license plate and includes 
Pay By Mail, Pay By Plate and Short Term Account.

"Photo toll system" means a camera-based imaging 
system that uses digital video or still image formats to record 
license plate images of vehicles using toll lanes for the pur-
pose of collecting photo tolls.))

"RCW" means the Revised Code of Washington.
(("Registered toll account" means a toll account that 

contains customer contact information.
"Short Term Account" means the method used to pay 

a photo toll when there is no regular toll account and the cus-
tomer pays the photo toll no later than three days after the toll 
transaction.))

"State" means the state of Washington.
(("Statewide tolling program" means the single, inte-

grated tolling operations used by all eligible state toll facili-
ties and includes both toll collection and toll enforcement 
processes.))

"Tacoma Narrows Bridge" means the toll facility 
located on SR 16 in Pierce County, Washington.

"Toll" means the charge for the use of a state toll facility 
((that may be paid by Good To Go!™ Pass, Pay By Plate (or 
a registered license plate account), Short Term Account, Pay 
By Mail, or cash (where available).

"Toll account (Good To Go!™ toll account)" means 
an account that is linked to a Pass or license plate, or both, in 
order to pay a toll by automatic debit)).

"Toll bill (Pay By Mail toll bill)" means a bill that is 
sent to the account holder or registered owner of a vehicle 
((which has incurred a photo toll. A toll bill will state the 
amount due including photo tolls at the Pay By Mail rate and 
all associated fees)). 

"Toll collection system (TCS)" means any system that 
creates a toll transaction and includes both electronic and 
photo toll collection systems, and cash (where available).

"Toll customer" means anyone who passes through a 
Washington state toll transportation facility.

(("Toll enforcement office" means the division within 
WSDOT responsible for toll enforcement activities associ-
ated with the notices of civil penalty (NOCPs) as well as the 
written disputes and administrative hearings.))

"Toll enforcement officer" means any person autho-
rized by WSDOT to review and certify notices of civil pen-
alty (NOCP). 

(("Toll facility" means a toll transportation facility.))
"Toll payment due date" means the date when a toll 

bill must be paid ((to avoid a civil penalty. The toll payment 
due date is eighty days from the date the vehicle uses the toll 
facility and incurs the toll charge)).

"Toll transaction" means a record of activity created by 
the toll collection system as a result of a vehicle traveling 
through a tolling point.

(("Toll violation" means the violation of statutes requir-
ing that a toll be paid by the toll payment due date which is 
eighty days from the toll transaction date.

"Transponder disabling device (shield)" means an 
authorized WSDOT device that is used to render inoperative 
the radio transmission of the vehicle identification code from 
a transponder to a roadside transponder reader.

"Transponder (Good To Go!™ Pass)" means a device 
attached to a toll customer's vehicle that automatically identi-
fies the toll customer's vehicle as it passes through the toll 
facility.))

"Unregistered toll account" means a uniquely identifi-
able type of account that does not contain customer name, 
address, or vehicle information and requires the use of a pass 
and manual replenishment.

"Variable toll pricing" means ((a method of varying a)) 
toll rate schedule that varies by time of day in order to maxi-
mize the performance of the highway facility being tolled.

"WSDOT" means Washington state department of 
transportation, any division, section, office, unit or other 
entity within Washington state department of transportation, 
and any of the officers or other officials lawfully representing 
Washington state department of transportation.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-100  What toll payment methods are 
available on WSDOT toll facilities? The following toll pay-
ment methods are available on WSDOT toll facilities:
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(1) ((Payment by pass: This toll payment option uses a 
Good To Go!™ Pass (transponder device) to debit funds from 
an associated valid toll account.

(2) Photo toll payments: This payment method uses a 
photograph of a license plate to assess the toll. The photo toll 
may be paid by toll account; a Short Term Account; by indi-
vidual payment online, mail, fax, over the phone or in person 
at a customer service center; or in response to a Pay By Mail 
toll bill.)) Good To Go!™ account: This tolling option 
allows customers to open an account linked to their vehicles 
that gets charged when toll facilities are used. There are sev-
eral payment methods available for accounts (as described in 
WAC 468-305-105).

(2) Pay By Mail: This tolling option allows the user to 
be billed by mail for toll transactions. Tolls paid using this 
tolling option are charged the Pay By Mail toll rate. This pay-
ment method is not yet available on the SR 167 HOT lanes.

(3) Manual payment: This ((payment method)) tolling 
option is available only on the Tacoma Narrows Bridge. It 
requires payment at a tollbooth using cash, ((a)) credit card,
or ((branded)) a debit card that can be processed as a credit 
card (does not require a PIN). This option ((also)) requires 
((you)) the vehicle to stop ((your vehicle)) at the tollbooth 
facility to pay. Tolls paid using this tolling option are charged 
the cash toll rate.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-105  What can I do to arrange for toll 
payment before I use a toll facility? (((1))) Prior to using a 
toll facility, you can open a ((toll account either)) Good To 
Go!™ account online, in person ((at a customer service cen-
ter)) or over the phone.

(((2) When you set up your account or anytime while the 
account is still open you can select from the following types 
of accounts:

(a) Good To Go!™ Pass account - One or more Good To 
Go!™ Passes can be connected to a toll account. When a pass 
is detected by sensors on a toll facility and there are sufficient 
funds in your account to cover the toll, the account will be 
debited. This type of account can be used on all toll facilities, 
is quick, simple and offers you the lowest rate.

(b) Pay By Plate account - One or more license plates can 
be connected to a toll account. When those plates are photo-
graphed using a toll facility and there are sufficient funds in 
your account to cover the toll, the account will be debited. 
There may be facilities where you cannot use this type of 
account. Charges associated with this type of account are 
lower than Pay By Mail charges but more than Good To 
Go!™ Pass account charges.

(c) Short Term Account - If you plan on using a toll facil-
ity a limited number of times, within a twenty-day time 
period, or up to seventy-two hours after use, you can set up a 
Short Term Account. Short Term Accounts only last twenty 
days and funds cannot be added after the initial amount is 
used. Short Term Accounts require you to identify the license 
plate(s) that you want tied to the account.

(3) All pass and Pay By Plate accounts can be set up to 
be replenished automatically or manually. The account will 

remain in place unless closed by the account holder or by 
WSDOT for lack of sufficient funds or lack of activity. 
Accounts set up online must be registered for automatic 
replenishment.

(4) A vehicle can only be connected to one account at 
any one time.)) One or more vehicles can be on an account. 
Details on how to open a Good To Go!™ account and the 
options available are covered in WAC 468-305-300.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-125  Is there a way for me to pay the 
toll after I drive on a toll facility before I get a ((toll)) Pay 
By Mail bill? ((If you use a toll facility and do not have an 
account, tolls may be paid by opening an account or, if you 
have insufficient funds in your account to cover the toll, tolls 
can be paid by calling the customer service center within sev-
enty-two hours of using the toll facility. A Short Term 
Account can also be opened up to seventy-two hours after 
using a toll facility.)) Yes. If you use a toll facility without a 
Good To Go!™ account and want to pay before receiving a 
Pay By Mail bill, you can open an account online or by phone 
within seventy-two hours to pay that toll or walk into any 
customer service center to pay in person.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-131  What happens when I use a toll 
facility but do not have an account or I have insufficient 
funds in my account? (1) If ((a vehicle)) you use((s)) a toll 
facility without an account, or ((there are insufficient funds in 
the account)) if your account cannot be charged for any rea-
son, a Pay By Mail toll charge will be assessed and a toll bill 
issued.

(2) ((A toll bill may contain one or more toll charges.

(3) Toll)) If an account address is not available, Pay By 
Mail bills will be sent to the address ((where)) of the ((vehicle 
is)) vehicle's registered owner. It is the registered owner's 
responsibility to update their registration address with the 
department of licensing.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-133  What should I do once I receive a 
((toll)) Pay By Mail bill in the mail? Toll charges must be 
paid or disputed within eighty days of using the toll facility. 
((A first toll)) Pay By Mail bills will be mailed to the regis-
tered owner of the vehicle if no account holder address is 
available. If there are toll charges not paid by the due date of 
the ((toll)) bill ((will receive a second toll)), the subsequent
bill ((and)) will be assessed a ((five dollar)) reprocessing fee 
(((one fee per toll bill))) at a rate set by the commission. If a 
reprocessing fee is assessed, this fee must also be paid within 
eighty days of using the toll facility. Toll charges can be paid 
online, by mail, in person ((at a customer service center,)) or 
by ((telephone)) phone.
Proposed [ 16 ]



Washington State Register, Issue 19-09 WSR 19-09-069
AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-150  What can I do once I received a 
notice of civil penalty? (1) You can pay the notice of civil 
penalty. (((2))) Payment can be made ((to the customer ser-
vice center)) with cash, check, certified check, credit, debit 
card, or by money order. Payments can be made online, in 
person, by mail, or telephone.

(((3))) (2) You may dispute the notice of civil penalty 
according to the dispute instructions available online, or 
using the form provided with the notice.

(((4))) (3) Failure to timely pay the total amount due or 
dispute the notice shall automatically result in liability for the 
amount set out in the notice, and a hold may be placed on the 
vehicle registration renewal. Unpaid amounts may also be 
transferred to a collection agency.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-160  What can I do if I want to pay the 
tolls but dispute a fee or civil penalty? (((1))) Registered 
owners wishing to dispute a fee or civil penalty ((must con-
tact the customer service center or submit a dispute form.

(2) Dispute forms are included with the notice of civil 
penalty and are available online. Dispute forms must include 
a full written statement explaining the reasons for disputing 
the fee or civil penalty, including any verifiable documents 
supporting the dispute. The department may waive fees and 
civil penalties upon the first customer request to do so by 
applying an education program)) may follow the dispute 
instructions available online, or use the form provided with 
the notice.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-210  What is required for a qualified 
vehicle to claim an exemption? (1) In order to establish a 
vehicle's exemption approved by the commission, you may 
be required to meet the following procedures:

(a) Establish that the vehicle(s) is eligible for exemption 
by submitting a ((certification of exemption eligibility; and 
review and monitor toll usage as requested by WSDOT;)) toll 
exemption application with related documentation as speci-
fied on the application; and

(b) Establish and maintain a Good To Go!™ ((toll)) non-
revenue account in good standing and equip the qualified 
vehicle with a pass((; and

(c) Equip the vehicle with identification signage)). 
(2) In rare cases specific exempt toll transactions may 

have charges reversed. To claim exemptions for specific 
exempt toll transactions debited from a toll account, the reg-
istered owner or its authorized representative must submit a 
written request which:

(a) Includes the Good To Go!™ toll account number or 
the toll bill number;

(b) Identifies the date and time of the transaction(s) for 
which a credit is being sought;

(c) Includes a signed statement that the qualified vehi-
cle's use of the road met the exemption requirements; and

(d) Submit the written request within eighty days of the 
toll transaction date. The department may then issue a credit 
to the toll account.

(3) ((To claim exemption from specific toll transactions 
where the registered owner receives a Pay By Mail toll bill, 
the registered owner or its authorized representative must 
submit a written request which:

(a) Includes the toll bill number;
(b) Identifies the date and time of the toll transaction(s) 

for which a credit or waiver is being sought;
(c) Includes a signed statement that the qualified vehi-

cle's use of the road met the exemption requirements; and
(d) Submit the written request within eighty days of the 

toll transaction date. The department may then waive the toll.
(4))) Failure to submit a certification of vehicle(s) 

exemption eligibility or timely submit a written request for 
toll transaction credit will result in a waiver of the ability to 
claim a toll exemption.

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-220  How are rental car transactions 
processed? ((When a vehicle registered to a rental agency 
uses a toll facility without making the proper payment, the 
rental agency will receive notification of the)) Rental agen-
cies should establish rental accounts through the customer 
service center. Rental agencies will receive a monthly state-
ment of toll charges detailing the tolling activities of their 
rental vehicles. The statement will include toll charge, time, 
date, location and amount due. The rental agency may elect to 
pay WSDOT directly for the tolls and seek reimbursement 
from the renter or they may provide WSDOT with the infor-
mation regarding the ((rentee)) renter and rental vehicle as 
required under RCW 46.63.160(10) within thirty days of the 
notice mailing. WSDOT may then issue a toll bill to the 
((rentee)) renter. If the rental agency fails to timely provide 
the requested information it may be held liable for the toll 
charges. To facilitate toll operations and collections, the 
department may use and allow various processes for toll 
transactions associated with rental agency vehicles.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-300  How can I open a Good To Go!™ 
toll account? (((1) To open a toll account, you must choose 
an account type and complete the account application.

(2) Prepay at least the minimum fund balance into the 
account. If you have any outstanding balances, they must be 
resolved prior to opening an account; 

(3) Purchase and install a Good To Go!™ Pass (tran-
sponder device) for pass transactions; and 

(4) Register your vehicle license plate(s) for Pay By 
Plate transactions.

(5))) (1) A customer can open a Good To Go!™ account 
online, in person, or over the phone. One or more vehicles 
can be connected or associated with an account. The (("Good 
To Go!™" customer contract contains a full explanation of 
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the)) Good To Go!™ terms and conditions ((associated with 
the WSDOT)) contains a full explanation of the Good To 
Go!™ toll collection program.

(2) With a Good To Go!™ account, a customer can 
select from the following payment options:

(a) Pay As You Go. This account option allows the cus-
tomer to be automatically charged at regular intervals after 
toll facilities are used. This option requires a valid debit or 
credit card to open.

(b) Prepaid. This account option allows the customer to 
prepay an amount to their account which will be charged as 
toll facilities are used. This option does not require a valid 
debit or credit card but requires a minimum prepaid amount 
to open. A valid debit or credit card or automated clearing-
house (ACH) can be used to automatically add funds to the 
account when the balance reaches a customer set minimum. 
Alternatively, a prepaid account can be replenished manually 
in person, online, or by phone.

(c) Unregistered account. This option allows a cus-
tomer to open an account without any personal or vehicle 
information. The customer must use a Good To Go!™ Pass to 
be identified. Unregistered accounts must manually replenish 
and cannot use Auto Pay features.

(d) Invoiced. This account option is for restricted cases 
such as government agencies and other limited circum-
stances.

(e) Rental vehicle. This account option is for rental vehi-
cle companies. Rental agencies can use these accounts to 
transfer liability to their customers within thirty days of bill-
ing, consistent with RCW 46.63.160(10).

(f) Nonrevenue. This account option is for entities such 
as public and private transit, law enforcement, fire depart-
ments, and other emergency vehicles that are exempt from 
tolls according to enacted law. It is the account owner's 
responsibility to maintain a registry with WSDOT of current 
fleet vehicles for exemption.

(3) With a Good To Go!™ account, a customer can 
select from the following options for vehicle identification:

(a) Good To Go!™ Pass. This vehicle identification 
option requires a Good To Go!™ Pass that is installed in a 
vehicle and is readable by the toll facility's electronic toll sys-
tem. This vehicle identification method is the lowest cost 
option for the customer and WSDOT.

(b) Pay By Plate. This vehicle identification option 
allows a vehicle to be identified by its license plate registra-
tion through the photo toll system. A Pay By Plate fee is 
added to each toll. This option is not available on facilities 
without photo tolling such as the SR 167 HOT lanes. Each 
license plate can only be associated with one account, 
although one account can have multiple license plates or 
vehicles.

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-315  How do I ((replenish)) add funds 
to my prepaid account? ((You may replenish your account 
either manually or have it replenished automatically.)) Pre-
paid accounts require periodic addition of funds, which can 
be done either automatically or manually.

(1) ((Automatic account replenishment)) Auto Pay. A 
customer who has a ((registered toll)) prepaid account may 
choose to ((have that account replenished)) add funds auto-
matically ((by using an electronic check (ACH) from your 
bank account, credit card, or branded debit card and accord-
ing to the following requirements:

(a) Electronic check (ACH). You must designate a bank 
account (electronic check) to be used for replenishment as 
well as the replenishment range to be used. The replenish-
ment amount will remain within your authorized range, but 
will never go below the WSDOT established minimum 
replenishment amount. You must also complete the elec-
tronic check - ACH Authorization Form. 

(b) Credit card or branded debit card. You must des-
ignate a credit card or branded debit card to be used for 
replenishment, and designate the payment amount to be used. 

The automatic replenishment amount can be raised by 
the customer but cannot be lowered online. The customer can 
call a customer service representative to lower the replenish-
ment amount but it cannot be lowered below the WSDOT 
established minimum replenishment amount. The automatic 
replenishment)). The customer must provide a valid debit or 
credit card or provide ACH (automated clearing house) infor-
mation. Auto Pay is not available on unregistered accounts.

(2) Manual account replenishment. ((If you choose to 
manually replenish your account, you are responsible for 
monitoring your account balance and making deposits as 
needed to maintain a positive balance sufficient to cover toll 
charges.)) A customer can opt to manually replenish a pre-
paid account. Manual replenishment can be done online, in 
person, or by phone. The customer is responsible to monitor 
the account and make necessary replenishments in order to 
avoid additional fees or penalties that may incur for insuffi-
cient funds.

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-316  What happens if ((my payment 
does not go through when opening or replenishing an 
account)) the transaction is unsuccessful during auto-
matic payment? (((1) Opening an account. If your payment 
cannot be processed (if the initial payment failed during 
account establishment), the account will not be opened unless 
another form of payment is tendered and cleared. If the pay-
ment was not submitted in person (the ACH or bank card 
payments received by mail or fax), the CSC will attempt to 
notify the customer within three days to provide another form 
of payment.

(2) Replenishing an account. If your payment cannot be 
processed to automatically replenish your account, the CSC 
shall attempt to resubmit the payment request a second time. 
If your payment does not go through and your account goes 
negative, you may receive a toll bill(s) for any toll transac-
tions that occur while your account was negative.)) If a cus-
tomer transaction cannot be processed during automatic pay-
ment, the CSC will attempt to resubmit the payment request a 
second time. If a failure of payment results in unpaid tolls, the 
customer may receive a Pay By Mail bill(s) for current tolls 
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and any continued use of toll facilities, with tolls charged at 
the higher Pay By Mail rate.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-320  What are the various statuses that 
my account could be in? (1) A ((toll)) Good To Go!™
account may be designated with one of the following sta-
tuses:

(a) ((Proposed. An account is in this status prior to 
becoming active.

(b))) Active. An account is considered active if it is 
((funded and)) eligible to receive toll transactions.

(((c))) (b) Closed. An account may be closed upon a cus-
tomer's ((written)) request ((or by the customer service center 
if there is a lack of sufficient funds or after twenty-four 
months of inactivity. Any remaining balance will be refunded 
to the customer.

(d) Suspended. An account may be suspended for up to 
twenty-four months at the request of the customer. Transac-
tions and payments cannot post to a suspended toll account)), 
or by Good To Go!™ for lack of activity extending beyond 
two years.

(2) ((The CSC will not allow a customer to close an 
account with a negative balance and reopen a new account. 
The CSC will notify the customer of the amount due, in writ-
ing, when an attempt is made to close an account with a neg-
ative balance. Unpaid balances on a toll account may be for-
warded to a collections agency.

(3))) If an account is ((suspended,)) closed or has insuf-
ficient funds to cover a toll transaction, the customer will 
receive a Pay By Mail toll bill for any transactions that do not 
post to the account.

(((4))) (3) If funds are available on ((the)) a prepaid
account at the time of closure, the customer will be refunded 
the balance, minus any outstanding tolls and fees.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-330  How can I get a refund if I close 
my Good To Go!™ account? When you close your toll 
account, you may request a refund by mail, online, by phone
or in person if you have a registered toll account. ((Account 
closure forms may be obtained online, in person or by calling 
the customer service center.)) Any outstanding fees or tolls 
will be deducted from the account balance prior to issuing an 
account refund. Refunds shall be issued within fifteen days 
from receipt of ((the completed)) account closure ((form)). 
Refunds shall be made in the form of the original payment, 
when possible. For example, if deposit was made by credit 
card, the refund would be credited to the same credit card.

For accounts that cannot be refunded electronically, the 
customer will be issued a check by WSDOT to the account's 
last recorded mailing address. Refunds will not be issued to 
unregistered pass accounts.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-340  In what order will my payment be 
applied to what I owe in toll charges? ((The CSC will apply 
each customer payment in the following order:

(1) Any outstanding nonsufficient funds fees or dishon-
ored check fees.

(2) Payment shall be applied to the oldest outstanding 
unpaid toll transaction based on transaction posting date and 
time, unless otherwise directed by customer.

(3) For each toll transaction, payment will be applied 
first to the administrative fees then to the toll transaction 
amount.)) Unless specified by the customer, the system will 
automatically apply each customer payment in the following 
order:

(1) Tolls, oldest to newest, regardless of any associated 
fees or penalties;

(2) Any pass purchase for which the purchase was inval-
idated due to returned payment;

(3) Any outstanding returned check fees;
(4) Any outstanding civil penalty;
(5) Any outstanding late fees;
(6) Any outstanding Pay By Plate fees; and
(7) Any outstanding administrative fees.

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-400  What forms of payment will be 
accepted by the customer service center? (1) Credit card. 
The CSC will accept and process the following types of credit 
cards as a customer's method of payment:

(a) MasterCard;
(b) VISA;
(c) American Express;
(d) Discover;
(e) Branded debit cards.
(2) Debit card. The CSC will accept and process debit 

cards. Debit cards that require a pin for processing will be 
accepted only for in-person transactions.

(3) Check. The CSC will accept the following forms of 
checks (in U.S. currency) as a customer's method of payment:

(a) Personal first-party check (no third-party checks will 
be accepted);

(b) Business check;
(c) Electronic check (automatic clearing house - ACH);
(d) Money order;
(e) Cashier's check;
(f) Traveler's check;
(g) Bank or teller's check;
(h) Government check (warrant);
(i) Voucher or similar draft guaranteed by a U.S. bank. 
(4) Cash. The CSC will accept cash in the form of U.S. 

coin or currency.
(5) Electronic benefits transfer. The CSC will accept and 

process electronic benefits transfer (EBT) at walk-in CSC 
locations.

(6) Inter agency payment. The CSC will accept and pro-
cess inter/intra agency payment (IAP) for accounts flagged as 
a state agency.
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(7) Electronic check (ACH).
(a) The CSC will accept direct payment from your bank 

account via electronic check (also known as automatic clear-
ing house - ACH) at the walk-in centers, mobile units, online, 
via phone, mail and fax. Foreign banks will not be accepted.

(b) ACH payments will require either a signed authoriza-
tion or electronic signature authorization from the customer. 
The authorization can also be verbal for payments by phone.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-526  What happens once my dispute is 
received? Timely submitted disputes will be reviewed con-
sistent with the Administrative Procedure Act. Brief adju-
dicative proceedings described in RCW 34.05.482 through 
34.05.494 and a written decision will be provided.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-527  What happens if I disagree with 
the outcome of my ((dispute)) hearing? You can appeal the 
((initial order by submitting a request for an in-person or 
written hearing. Information on how to appeal the initial 
order and a Hearing Request Form will be included with the 
decision.

If you are requesting a written hearing, you must include 
all documents and evidence you want to be considered with 
your request)) final order made by the administrative law 
judge through superior court as specified in chapter 34.05 
RCW.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-528  What happens if I request ((an in-
person)) a hearing? Once you request a hearing, you will 
receive a notice of hearing which will contain the date and 
time of your ((hearing)) tele-hearing and phone number to 
call. The registered owner of the vehicle, or designated agent, 
must attend the hearing. If you cannot ((appear)) attend on 
the date scheduled, you must notify the ((customer service 
center in writing at least twenty-four hours)) office of admin-
istrative hearings (OAH) by phone anytime up until fifteen 
minutes before the scheduled hearing date and time to request 
a new date. ((Only one such rescheduling is permitted.)) If 
you do not appear at a scheduled hearing without notification, 
you will be liable to pay the tolls, fees, and penalties.

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-529  How will I be notified of the hear-
ing decision? An administrative law judge will issue a final 
order stating whether the registered owner is liable for tolls, 
fees, and/or civil penalties. Orders issued as the result of a 
((written)) hearing will be sent to the address provided in the 
request for ((written)) a hearing. ((Orders issued as the result 
of an in-person hearing will be issued following the conclu-
sion of the hearing. For customers with verifiable mitigating 

circumstances, the final order is sent to the address provided 
in the hearing request. For all other in-person hearings, the 
final order is provided to the customer in writing immediately 
following the hearing.))

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-540  What information about my toll 
charges is available prior to the administrative hearing or 
submission of a written dispute? The registered owner may 
request a copy of the evidence package ((which will include 
the NOCPs, toll bills and other customer information at issue 
in)) for the administrative hearing or written dispute. ((Dis-
covery, as described in superior court civil rules 26 through 
36, is not available.))

AMENDATORY SECTION (Amending WSR 11-07-039, 
filed 3/14/11, effective 12/3/11)

WAC 468-305-570  When is payment due if I am 
found ((to have committed the toll violation)) liable for 
the NOCP? If you ((have been issued a final order finding 
the toll violation was committed)) are found liable, your pay-
ment ((of the NOCP)) is due within ten days of ((issuance)) 
the order. If you do not pay the ((violation)) amount due a 
hold will be placed on your vehicle registration and the 
unpaid penalty ((will)) may be transferred to a collections 
agency ((to collect payment)).

AMENDATORY SECTION (Amending WSR 15-24-123, 
filed 12/2/15, effective 1/2/16)

WAC 468-305-580  How do I ((find out if)) release a 
hold ((has been placed)) on my vehicle registration 
renewal? You can check with the department of licensing to 
find out if there is a hold on your vehicle registration renewal. 
To release the hold, you must pay your civil penalty ((to 
either the WSDOT toll enforcement office or,)). Payments 
may be made to the customer service center via phone, mail 
or internet. If the matter has been referred to a collection 
agency, payment should be directed to the collection agency.

WSR 19-09-070
PROPOSED RULES

DEPARTMENT OF TRANSPORTATION
[Filed April 16, 2019, 1:03 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 17-

04-100.
Title of Rule and Other Identifying Information: The rule 

would create chapter 468-17 WAC, Small and veteran-
owned business enforceable goals program.

Hearing Location(s): On May 24, 2019, at 9:30 a.m., at 
the Transportation Building, Nisqually Room, 1D2, 310 
Maple Park Avenue S.E., Olympia, WA 98504.

Date of Intended Adoption: May 24, 2019.
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Submit Written Comments to: Jackie Bayne, 310 Maple 
Park Avenue S.E., Olympia, WA 98504-7314, email 
BayneJ@wsdot.wa.gov, fax 360-705-6801, 360-705-7084, 
by May 1, 2019.

Assistance for Persons with Disabilities: Contact Karen 
Engle, phone 360-704-6362, TTY 711, email Engleka@ 
wsdot.wa.gov, by May 1, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose and 
anticipated effects is to increase Washington state department 
of transportation (WSDOT) contracting opportunities for 
small and veteran-owned businesses. Currently, contracting 
opportunities are encouraged through voluntary means. The 
proposal would provide contracting opportunities through 
enforceable goals for small and veteran-owned businesses.

Reasons Supporting Proposal: Governor Inslee has pub-
lished Results Washington Goals to increase contracting 
opportunities for minority, small, veteran, and women's busi-
ness enterprises to contract with Washington state govern-
ment. WSDOT is seeking to create a small and veteran-
owned business enforceable goals program to increase 
minority, small, veteran, and women's business enterprise 
through race and gender neutral measures. The measures 
include ensuring that only eligible firms receive credit for 
and participate in the small and veteran-owned business 
enforceable goals program. As well as, augmenting the pool 
of qualified and competitive companies performing work on 
WSDOT projects, thereby increasing competition for con-
tracts and reducing the cost of projects and creating new 
opportunities for firms to participate in Washington state 
transportation projects.

Statutory Authority for Adoption: RCW 39.04.155, 
43.19.727, 47.01.101, and 47.28.030.

Statute Being Implemented: RCW 47.28.030.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: Jackie Bayne, Policy Manager, 

WSDOT Office of Equal Opportunity, Baynej@wsdot. 
wa.gov or 360-705-7084, governmental.

Name of Agency Personnel Responsible for Drafting: 
Jackie Bayne, 310 Maple Park Avenue S.E., Olympia, WA 
98504, 360-705-7084; Implementation and Enforcement: 
Earl Key, 310 Maple Park Avenue S.E., Olympia, WA 
98504, 360-705-7091.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by 
contacting Jackie Bayne, 310 Maple Park Avenue S.E., 
Olympia, WA 98504-7314, phone 360-705-7084, fax 360-
705-6801, TTY 711, email BayneJ@wsdot.wa.gov.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(5).
Explanation of exemptions: The cost-benefit analysis 

under RCW 34.05.328 satisfies the requirements of the Reg-
ulatory Fairness Act.

SMALL AND VETERAN-OWNED BUSINESS ENFORCEABLE 
GOALS PROGRAM COST-BENEFIT ANALYSIS

1. Introduction: RCW 47.28.030 provides that WSDOT 
may adopt rules to enable a larger number of small businesses 
and veteran contractors to compete for department contracts.

1.1. Purpose: Under the direction of the governor, 
WSDOT has voluntary minority, small, veteran, and 
women's business enterprise (MVSWBE [MSVWBE]) 
spending goals. WSDOT has been unable to meet the goals 
for minority business enterprises (MBE), veteran-owned 
businesses (VOB), and women business enterprises (WBE). 
To rectify the disparities in its spending, WSDOT's proposed 
rule of chapter 468-17 WAC would allow it to enact enforce-
able goals for small business enterprises (SBE) and VOBs. 
Although WSDOT has been meeting its SBE goals, WSDOT 
must enact race and gender neutral measures (i.e., SBE goal) 
before enacting race and gender conscious goals. The policy 
purpose is that enforceable SBE and VOB goals will increase 
WSDOT's diverse spend and meet the MSVWBE goals set 
by the governor.

1.2. Background: Under the results Washington strate-
gic framework established in 2017 by Governor Inslee, 
WSDOT is expected to increase its diverse spend to:

• Minority-owned businesses: 10%
• Women-owned businesses: 6%
• Veteran-owned businesses: 5%
• Small businesses enterprises: 5%

WSDOT has been unable to meet the targets for MBEs, 
WBEs, and VOBs. Currently, WSDOT's ability to address 
this is constrained by Initiative-200. However, as outlined by 
AGO opinion 2017 No. 2, WSDOT can enact race and gender 
conscious goals, such as enforceable goals for VOBs and 
SBEs. If those race and gender neutral enforceable goals fail 
to address the under-utilization of MBEs and WBEs, then 
WSDOT can enact enforceable race and gender conscious 
goals. The proposed rules follow that first step of enacting 
race and gender neutral goals as outlined by the attorney gen-
eral's opinion.

1.3. Scope: The proposed rule will apply to all WSDOT 
state-funded projects including consultant services and con-
struction.

2. Assumptions, Constraints, and Conditions:
Assumptions made in this cost-benefit analysis include the 
following:

• The implementation of enforceable VOB and SBE goals 
on state-funded projects would be comparable to the sys-
tem already in place for federal-funded projects;

• Recurring costs to maintaining enforceable VOB and 
SBE goals will likely be negligible as the infrastructure 
is already in place as WSDOT already sets enforceable 
goals on federal-funded projects.

3. Description of Current v. Proposed: This chapter 
describes the current system that WSDOT already has in 
place versus the new system that is being proposed.

3.1. Current System: WSDOT currently sets voluntary 
MSVWBE goals on all state-funded projects. The voluntary 
goals are based on the amounts set by the governor. Enforce-
able goals are set for federal-funded projects. Although the 
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proposed rules will have no effect on federal-funded projects, 
the existence of the enforceable goals on federal projects can 
serve as a comparison to what costs and benefits WSDOT can 
expect from enacting enforceable VOB and SBE goals on 
state-funded projects.

3.2. Proposed System: Under the proposed rules, 
WSDOT would be able to set enforceable VOB and SBE 
goals on state-funded projects. This proposed change would 
be comparable to what already is done for the enforceable 
goals set in federal-funded projects. Prime contractors would 
be expected to meet set VOB and SBE goals or show that 
good faith efforts to meet the goal were made. The amount of 
diverse spend has been shown to increase when enforceable 
goals are set on projects. By enacting enforceable VOB and 
SBE goals, WSDOT would likely increase the amount of 
spend with small businesses and veteran-owned businesses. 

4. Cost Analysis: The chapter presents the costs for the 
development and operation for the proposed VOB and SBE 
enforceable goals. This section will calculate all costs to 
develop an estimate of the total costs.

4.1. Development Costs: Development costs are likely 
to be not significant in cost. WSDOT already has enforceable 
spending goals for federal-funded projects. Using the frame-
work already established for federal-funded projects to set 
enforceable SBE and VOB goals will keep development 
costs to a minimum level.

4.2. Operational Costs: The primary costs of enacting 
enforceable goals would be most likely to come from any 
increased project costs. A potential source of increased proj-
ect costs could be the result of enforceable goals increasing 
demand for VOB and SBE subcontractors. As a result of the 
increase in demand, VOB and SBE subcontractors could 
potentially raise their prices for primes to hire them as sub-
contractors. The prime contractors would then pass the extra 
costs off to WSDOT by raising the average amount of their 
bids. This in theory would increase the costs of WSDOT 
projects.

The best way to determine whether this scenario holds 
merit is to compare the costs of one hundred percent state-
funded projects to one hundred percent federal-funded proj-
ects. Federal-funded projects have enforceable goals. If the 
theory that enforceable goals increase projects due to 
increased subcontractor demand is true, then one hundred 
percent federal-funded projects should cost significantly 
more than one hundred percent state-funded projects. A 
potential confound is that federal-funded projects have buy 
American and environmental requirements that state-funded 
projects do not. Those additional requirements could poten-
tially confound the analysis. There is no way to separate the 
project costs from the costs resulting from the federal buy 
American and environmental conditions. Costs for federal 
projects could [be] due to the buy American and environmen-
tal regulations, not enforceable goals. However, this analysis 
is focused on whether enforceable goals will impact state 
project costs. Federal-funded projects having a significant 
probability of costing more would in fact prove the hypothe-
sis. 

A sample of state- and federal-funded projects were 
exported from WSDOT's office of equal opportunity's diver-
sity management and compliance system. The sample was 

cleaned by removing outlier contracts greater that [than] $10 
million. A quarter of projects were then randomly selected to 
determine whether the difference between the sample means 
were significant. 

An F-test was used to determine whether the variances of 
the two samples were equal. The F value was equal to 1.88 
which was larger than the one-tail F critical value of 1.67. 
Because the F value is larger than the F critical value, we can 
assume the variances of the two populations are unequal.

F-Test Two-Sample for Variances

Federal State

Mean 1950791 1216715

Variance 4.6E+12 2.45E+12

Observations 52 40

df 51 39

F 1.879721

P(F<=f) one-tail 0.021263

F Critical one-tail 1.66513

Based on the F-test results, a t-Stat assuming unequal 
variances could be used to determine whether the difference 
between the sample means were significant. The test yielded 
a t stat value of 1.90 which was less than the two-tail t critical 
value of 1.99. Based on those results, the null hypothesis that 
the samples are significantly different from each other cannot 
be rejected. Rather it appears that the presence of enforceable 
goals had no significant effect between the sample means. 
Even with the potentially confounding variables of the buy 
American and environmental requirements, the federal-
funded sample does not significantly differ from the state-
funded sample. Had the federal-funded project had a signifi-
cant chance of being more expensive, additional analysis to 
attempt to eliminate the potentially confounding variables 
would be necessary to determine whether the expense was 
due to enforceable goals or the buy American and environ-
mental regulations. Fortunately, that is unnecessary as the 
presence [of] enforceable goals with the buy American and 
environmental regulations do not have impact [on] the sam-
ple's lack of significance.

t-Test: Two-Sample Assuming Unequal Variances

Federal State

Mean 1950791 1216715

Variance 4.6E+12 2.45E+12

Observations 52 40

Hypothesized Mean Differ-
ence

0

df 90

t Stat 1.897913

P(T<=t) one-tail 0.030456

t Critical one-tail 1.661961

P(T<=t) two-tail 0.060913

t Critical two-tail 1.986675
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Since enforceable goals do not have a significant chance 
of increasing project costs, we can make an assumption that 
adding enforceable VOB and SBE enforceable goals is 
unlikely to result in any extra costs to WSDOT. 

4.3. Project Cost Analysis: Based on the negligible 
development costs and the evidence that enforceable goals do 
not have significant effect on project costs, the total cost for 
enacting enforceable goals for VOB and SBE can be esti-
mated to be approximately close to zero.

5. Benefit Analysis: This chapter describes benefits that 
can be assigned to enacting enforceable VOB and SBE goals 
on state-funded projects.

5.1. Tangible Benefits: A tangible benefit would result 
if the enforceable goals were likely to lower project costs. 
However, as described in the section on costs, the presence of 
or lack thereof [of] enforceable goals does not appear to have 
a significant effect on project costs. Since project costs are 
likely to remain unimpacted, there is no discernible tangible 
benefit to enacting enforceable VOB and SBE goals.

5.2. Intangible Benefits: The majority of benefits from 
enacting enforceable VOB and SBE goals is likely to [be] 
intangible benefits. Intangible benefits are benefits where the 
values are too difficult or impossible to quantify into dollars. 
In the table below are some likely intangible benefits to 
enacting enforceable VOB and SBE goals.

Intangible Benefits Alternative 1 Status Quo

Increased probability of increasing 
VOB and SBE spend amounts.

+ -

Following the steps outline[d] by the 
AGO's opinion.

+ -

Possibility of race and gender neutral 
methods nullifying the need to move to 
race and gender conscious goals.

+ -

Increase in the supply of VOBs and 
SBEs to meet the increased demand 
resulting from enforceable goals.

+ -

Demonstration of WSDOT's commit-
ment to remedying systemic forms of 
discrimination.

+ -

5.3. Summary of Benefits: Overall, the tangible bene-
fits for enacting enforceable VOB and SBE goals is likely to 
be zero to minimal. However, there are many intangible ben-
efits to enacting enforceable VOB and SBE goals. WSDOT 
has been unable to meet diverse spending goals for veteran, 
minority, and women's business enterprises. Past perfor-
mance has shown that diverse spend in federal projects is 
higher than the voluntary goals set in state-funded projects. 
Enforceable VOB goals will increase diverse spend with vet-
eran-owned businesses. Before enforceable MBE and WBE 
goals can be enacted, WSDOT must first enact enforceable 
race and gender neutral goals. The proposed rules can be con-
sidered race and gender neutral. Having VOB and SBE 
enforceable goals will provide WSDOT the flexibility it 
needs to move on to enforceable race and gender conscious 
goals in the event that disparities in procurement remain. In 
conclusion, the amount of intangible benefits more than make 
up for the minimal tangible benefits likely to result from 
using enforceable VOB and SBE goals.

6. Cost and Benefit Comparison: This section com-
pares the costs and benefits for the project. The purpose of 
this comparison is to identify if tangible and intangible bene-
fits outweigh the total cost of enacting enforceable VOB and 
SBE goals on WSDOT projects.

6.1. Results of Tangible Benefits Comparison: Since 
the costs and tangible benefits are likely to be zero to mini-
mal, there is unlikely to be a significant net or negative gain.

Benefit and Cost Comparison Alternative 1 Status Quo

Total Tangible Benefits $0 to minimal $0 to minimal

Total Costs $0 to minimal $0 to minimal

Difference Between Costs and 
Benefits

$0 to minimal $0 to minimal

6.2. Results of Intangible Benefits Comparison: There 
are no intangible benefits to maintaining the status quo. In 
contract [contrast], there are five clear intangible benefits to 
enacting enforceable VOB and SBE goals.

Description Alternative 1 Status Quo

Intangible Benefits 5 0

6.3. Conclusion: Based on the amount of intangible ben-
efits and the negligible costs associated with this proposed 
rule change, WSDOT can expect a net gain. Enforceable 
goals had no significant association with increased project 
costs. The infrastructure is already in place to enact enforce-
able VOB and SBE goals. The multiple intangible benefits 
are of significant value to WSDOT and the residents of 
Washington state.

March 14, 2019
Kara Larsen, Director

Risk Management and
Legal Services Division

Chapter 468-17 WAC

SMALL AND VETERAN-OWNED BUSINESS 
ENFORCEABLE GOALS PROGRAM

PART ONE

PURPOSE AND AUTHORITY

NEW SECTION

WAC 468-17-010  Authority. RCW 47.28.030 provides 
that the Washington state department of transportation 
(WSDOT) may adopt rules to enable a larger number of small 
businesses and veteran contractors to compete for department 
contracts.

NEW SECTION

WAC 468-17-020  Purpose. (1) The small and veteran-
owned business enforceable goals program increases con-
tracting opportunities for small and veteran-owned busi-
nesses with WSDOT in a race and gender-neutral fashion. 
The measures described in this chapter:
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(a) Ensure that only eligible firms receive credit for and 
participate in the small and veteran-owned business enforce-
able goals program;

(b) Augment the pool of qualified and competitive com-
panies performing work on WSDOT projects, thereby:

(i) Increasing competition for contracts;
(ii) Reducing the cost of public works projects;
(iii) Expanding the pool of talented and qualified consul-

tants bidding on consultant agreements; and
(iv) Creating new opportunities for firms to participate in 

Washington state transportation projects.
(2) Increased participation by and opportunities for small 

and veteran-owned businesses, which shall be indicated by:
(a) New WSDOT subcontracts and subcontractors;
(b) New private sector contracts;
(c) Increased bonding;
(d) Increased gross receipts;
(e) Increased bidding; and
(f) Decreased disparity.
The secretary of transportation may, at his/her discre-

tion, implement or suspend implementation of a small and 
veteran-owned business enforceable goals program based 
upon marketplace conditions.

PART TWO

GENERAL REQUIREMENTS

NEW SECTION

WAC 468-17-030  Definitions. The definitions in this 
section apply throughout this chapter unless the context 
clearly requires otherwise.

(1) "Award" means the formal decision by the depart-
ment to accept a bid and the intent to enter into a contract 
with the bidder.

(2) "Commercially useful function" means the activity 
conducted by a firm responsible for the execution of the work 
of the contract and that is carrying out its responsibilities by 
actually performing, managing, and supervising the work 
involved. To perform a commercially useful function, the 
firm must also be responsible, with respect to materials and 
supplies used on the contract, for negotiating price, determin-
ing quality and quantity, ordering the material, and installing 
(where applicable) and paying for the material itself. Addi-
tional requirements are discussed in WAC 468-17-060.

(3) "Condition of award (COA)" means that a prime con-
tractor or consultant, on a design-bid-build or consultant 
agreement, commits to subcontracting with a small business 
enterprise (SBE) or veteran-owned business (VOB). On 
design-build or general contractor/construction manager con-
tracts, all SBEs and VOBs in the quarterly small and veteran 
business plans are considered COA firms.

(4) "Consultant agreement" means a contract entered 
into by a public body for architectural and engineering ser-
vices (performed pursuant to chapter 39.80 RCW) with 
another party, i.e., an independent individual or firm, in 
which the other party agrees to perform a service, render an 
opinion, or recommendations according to the consultant's 

methods and without being subject to the control of the public 
body except as to the result of the work.

(5) "Contract goal" means a percentage of the contract 
award amount the prime contractor or prime consultant must 
meet with small, mini, micro and veteran-owned businesses 
in order to receive award of the contract:

(a) For design-bid-build contracts, the contract goal is a 
percentage of the prime contractor's total bid plus any exe-
cuted change orders;

(b) For design-build and consulting agreements, the con-
tract goal is a percentage of the original contract amount plus 
any executed change orders or supplements;

(c) For general contractor/construction manager con-
tracts, the contract goal is a percentage of the maximum 
allowable contract cost (MACC) plus any executed change 
orders or supplements.

(6) "Department" means the Washington state depart-
ment of transportation (WSDOT).

(7) "Design-bid-build (DBB) contract" means a contract 
between a public body and another party in which the public 
body contracts separately with a designer and a contractor for 
the design and construction of a facility, portion of the facil-
ity, or other item specified in the contract. Designers and con-
tractors bear no contractual obligation to one another under a 
DBB contract.

(8) "Design-build (DB) contract" means a contract 
between a public body and another party in which the party 
agrees to both design and build the facility, portion of the 
facility, or other item specified in the contract as defined in 
chapter 39.10 RCW.

(9) "General contractor/construction manager (GC/ 
CM)" means a contract between a public body and another 
party in which the party agrees to both build and manage the 
construction of the facility, portion of the facility, or other 
item specified in the contract as defined in chapter 39.10 
RCW.

(10) "Good faith efforts (GFE)" means efforts to achieve 
a goal or other requirement of this chapter which, by their 
scope, intensity, and appropriateness to the objective, can 
reasonably be expected to fulfill the program requirement. 
GFE is not necessary when a contract goal has been met.

(11) "Mini-business" means any business that:
(a) Is owned and operated independently from all other 

businesses;
(b) Has a gross revenue of less than three million dollars 

annually as reported on its federal tax return or on its return 
filed with the department of revenue;

(c) Is self-certified as a "mini-business" through the 
Washington state department of enterprise services (DES); 
and

(d) Is listed as a "mini-business" on the Washington elec-
tronic business service (WEBS).

(12) "Micro-business" means any business that:
(a) Is owned and operated independently from all other 

businesses;
(b) Has a gross revenue of less than one million dollars 

annually as reported on its federal tax return or on its return 
filed with the department of revenue;
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(c) Is self-certified as a "micro-business" through the 
Washington state department of enterprise services (DES); 
and

(d) Is listed as a "micro-business" on the WEBS.
(13) "Quarterly small and veteran business plans" means 

documents design-builders are required to submit which out-
line the strategies the organization will be utilizing to meet 
the established contract goals.

(14) "Small business enterprise (SBE)" means an in-state 
business that:

(a) Is owned and operated independently from all other 
businesses and has either:

(i) Fifty or fewer employees; or
(ii) A gross revenue of less than seven million dollars 

annually as reported on its federal income tax return or its 
return filed with the department of revenue over the previous 
three consecutive years; or

(b) Is certified with the office of minority and women's 
business enterprises (OMWBE) as a DBE, MBE, WBE or 
SBE under chapter 39.19 RCW; or is self-certified as a "small 
business enterprise (SBE)" through the Washington state 
department of enterprise services and is listed as a SBE on the 
WEBS.

(15) "Tiered participation" means the amount of addi-
tional contract goal credit the prime contractor or prime con-
sultant may receive for using SBE and VOBs of different des-
ignations, as detailed in WAC 468-17-080.

(16) "Veteran-owned businesses (VOB)" means a busi-
ness certified by the Washington state department of veterans 
affairs, pursuant to RCW 43.60A.190.

NEW SECTION

WAC 468-17-040  Application of chapter. The small 
and veteran-owned business enforceable goals program 
authorized under this chapter is limited to:

(1) Heavy construction public works contracts with a 
minimum engineer's or preliminary estimate of two hundred 
fifty thousand dollars and above.

(2) Consultant agreements with a minimum preliminary 
estimate of two hundred fifty thousand dollars and above.

NEW SECTION

WAC 468-17-050  Condition of award goals. On 
solely state-funded projects, the small and veteran business 
goals for participation of small and veteran-owned enter-
prises shall be as directed by the department or other state 
agencies conducting disparity studies. Presently these goals 
are set as follows:

(1) Veteran business goal of five percent; and
(2) Small business goal of five percent.

NEW SECTION

WAC 468-17-060  Commercially useful function.
Under the enforceable goals program, commercially useful 
function (CUF) restrictions apply to all SBEs, mini-busi-
nesses, micro-businesses and VOBs. These businesses must 
perform a CUF in order for their participation to be counted 
against any condition of award goal. A business performs a 

CUF when it is both responsible for the execution of the work 
of the contract and it meets its responsibility under the con-
tract by actually performing, managing, and supervising the 
work involved. If any materials or supplies are needed to per-
form the contract, the business must negotiate price, deter-
mine quality and quantity, order the material, install (if appli-
cable), and pay for those materials or supplies itself.

Additional considerations when making a determination 
on a CUF are as follows:

(1) A SBE, VOB, micro-business or mini-business does 
not perform a CUF if its role is limited to that of an extra par-
ticipant in a transaction or contract or it is involved in a proj-
ect for the purposes of creating a semblance of SBE, VOB, 
micro-business or mini-business participation.

(2) Other relevant factors that may be considered when 
evaluating whether a SBE, VOB, micro-business or mini-
business is performing a CUF include industry practices, the 
amount of work subcontracted and whether the amount the 
firm is to be paid under the contract is commensurate with the 
work it is actually performing.

(3) In addition, a business that functions as a supplier 
shall:

(a) Be the manufacturer of the goods or materials or 
assume the actual and contractual responsibility for furnish-
ing the goods or materials and executing material changes in 
the configuration of those goods or materials; or

(b) Secure a contract or distributor agreement with a 
manufacturer to act as an independent authorized representa-
tive capable of passing on product warranties to the pur-
chaser.

(4) Factors which may indicate that a supplier is not per-
forming a commercially useful function include, but are not 
limited to, the following:

(a) A minimum amount of inventory is not maintained;
(b) Billing and shipping arrangements are performed by 

nonowners or staff of nonowners;
(c) A significant amount of deliveries are shipped 

directly from the producer or manufacturer to the end user;
(d) The firm does not take ownership of the product.

PART THREE

RACE AND GENDER NEUTRAL MEASURES

NEW SECTION

WAC 468-17-070  Mandatory small and veterans' 
business program. Small business enterprises and veteran-
owned businesses intending to benefit from the small and 
veteran-owned business enforceable goals program must 
attain a SBE certification from OMWBE, a VOB certification 
from the Washington department of veteran's affairs, or be 
self-certified as a SBE, mini-business, or micro-business 
through the WEBS.

NEW SECTION

WAC 468-17-080  Tiered participation in state goals.
(1) When WSDOT has determined tiered participation will 
be available on a contract, a prime contractor, design-builder, 
general contractor/construction manager or consultant may 
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meet the small and veteran business goals by using any com-
bination of qualified contractors or consultants (i.e., VOB or 
small business contractors including SBEs, mini-businesses 
and micro-businesses). Prime contractors may receive a mul-
tiplied credit for utilizing businesses that fall into certain cat-
egories. The categories and respective multipliers are as fol-
lows:

(a) Category A. SBEs, mini-businesses, micro-busi-
nesses and VOBs that have not worked with WSDOT in the 
past five years may be credited at four times the actual dollars 
paid.

(b) Category B. A micro-business not eligible for credit 
as defined in category A may be credited at three times the 
actual dollars paid.

(c) Category C. A mini-business not eligible for credit as 
defined in category A or B may be credited at two times the 
actual dollars paid.

(d) Category D. SBEs and VOBs that are not eligible for 
a credit as defined in categories A, B or C will be credited at 
the actual dollars paid with no additional multiplier.

(2) Prime and subcontractors are responsible for verify-
ing their eligibility for tiered credit participation. Eligible 
firms submitting multiple quotes as categories A, B, C, and D 
firms, on multiple projects with bids due on the same week, 
shall be regarded as such on all projects that receive awards 
from quotes entered on that week.

NEW SECTION

WAC 468-17-090  Small and veteran business plans.
(1) Prime contractors, design-builders, general contrac-
tors/construction managers and consultants must submit a 
small and veterans' business plan that specifies how the con-
tractor will meet SBE and VOB participation goals, prior to 
the award of any contract. The small and veteran business 
plan for design-bid-build and consultant contracts must list 
all of the SBEs, VOBs, mini-businesses and micro-busi-
nesses that will participate in the contract; a description of the 
work that each SBE, VOB, micro-business or mini-business 
will perform; the dollar amount of the participation of each 
SBE, VOB, micro-business or mini-business; the contractor's 
written commitment to use the SBE, VOB, micro-business or 
mini-business submitted; and written confirmation from each 
SBE or VOB firm that it is participating in the contract in the 
kind and amount of work provided in the inclusion plan. The 
small and veteran business plan for design-build and general 
contractor/construction manager contracts must list in detail 
the contractor's means and methods that it will use to meet the 
goal and a commitment by the contractor to attempt to meet 
the goal. If the total SBE and VOB participation in the small 
and veteran business plan does not meet the condition of 
award goal, then the contractor must also submit evidence of 
good faith efforts (GFEs) to meet the contract goal. A con-
tractor may be awarded a project only after WSDOT has 
approved its small and veteran business plan or confirmed its 
GFEs. Revisions of small and veteran business plans may be 
necessary prior to plan approvals.

(2) Quarterly small and veteran business plans are 
required for design-build and general contractor/construction 
manager projects. The first quarterly small and veteran busi-

ness plan shall be submitted prior to contract award and must 
be approved by the department prior to contract execution. 
Subsequent small and veteran business plans must include 
information, as applicable, regarding:

(a) Small and veteran business goal attainment;
(b) A list all of the SBEs, VOBs, mini-businesses or 

micro-businesses that have been contracted to date;
(c) A description of the work that each SBE, VOB, 

micro-business or mini-business will perform;
(d) The dollar amount of the participation of each SBE, 

VOB, micro-business or mini-business;
(e) The contractor's written commitment to use the SBE, 

VOB, micro-business or mini-business submitted;
(f) Written confirmation from each SBE, VOB, micro-

business or mini-business firm that it is participating in the 
contract in the kind and amount of work provided in the small 
and veteran business plan;

(g) Corrective actions necessary to meet the established 
goals;

(h) Outreach strategies;
(i) Innovative approaches to secure goal(s); and
(j) Other evidence of GFEs to meet the contract goal.

NEW SECTION

WAC 468-17-100  Good faith efforts. The efforts 
employed by the prime contractor, design-builder, or consul-
tant should be commercially reasonable and should demon-
strate that they are actively and aggressively trying to fulfill 
the established small and veteran business goals. Mere pro 
forma efforts are not commensurate with good faith efforts. 
Actions that may be considered as part of good faith efforts to 
achieve small and veteran business goals include, but are not 
limited to:

(1) Identification of interested small and veteran-owned 
firms that have the capability to perform the work of the con-
tract;

(2) Providing reasonable time for SBE, VOB, mini-busi-
nesses and micro-businesses to fully and meaningfully 
respond to bid solicitations, that includes providing adequate 
information about the plans, specifications, and requirements 
of the contract along with timely responses to subcontractor 
inquiries and proposals;

(3) Apportioning contract work items into economically 
feasible units to facilitate SBE, VOB, micro-business or 
mini-business participation and where possible, establishing 
flexible time frames for performance to encourage participa-
tion;

(4) Effectively using the services of available veteran 
and small business community organizations, contractors' 
groups, local and state support offices, and other organiza-
tions in the recruitment and placement of targeted firms;

(5) Adequately researching interested subcontractors 
and their capabilities before rejecting their proposals;

(6) Not relying on price alone in the selection of subcon-
tractors and considering reasonable quotes from SBE, VOB, 
micro-business or mini-business, even if other quotes are less 
expensive.
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NEW SECTION

WAC 468-17-110  Overhead reimbursement.
WSDOT shall reimburse each prime contractor or consultant 
five percent of the actual amount that the prime contractor or 
consultant paid to SBEs, VOBs, micro-businesses or mini-
businesses and that is counted toward the goal. This overhead 
reimbursement is available only on construction projects, is 
to be based on actual dollars paid, excludes multiplier credits, 
and may not exceed one hundred thousand dollars for any 
prime contractor or consultant in a single calendar year. 
Overhead reimbursement payments will be made only after a 
contractor has fulfilled its small and veteran business goals. 
Reimbursement payments will not be paid to contractors for 
partial completion of aforementioned goals. No contractor 
may receive an overhead reimbursement if it meets the con-
tract goal using work performed with its own forces.

NEW SECTION

WAC 468-17-120  Sanctions. (1) Upon completion of a 
project, a prime contractor performance report will display a 
contractor's goal attainment or GFE. Failure to meet the goal 
or provide an acceptable GFE may lead to the following sanc-
tions:

(a) Suspension of a contractor's prequalification; or
(b) Liquidated damages as defined under RCW 62A.2-

718.
(2) Failure to secure WSDOT approval on quarterly 

small and veteran business plans for design-build projects 
may also subject a prime contractor or consultant to fines, 
penalties, or sanctions, including:

(a) Suspension of a contractor's prequalification; or
(b) Liquidated damages as defined under RCW 62A.2-

718.

NEW SECTION

WAC 468-17-130  Severability. If any provision of 
these regulations, or their application to any person or cir-
cumstance, is held invalid, the remainder of the regulations or 
the application of their provision to other persons or circum-
stances shall not be affected.

NEW SECTION

WAC 468-17-140  Effective date. Reserved.
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Assistance for Persons with Disabilities: Contact ACP, 
P.O. [Box] 40220, Olympia, WA 98504, email ACPRules@ 
sos.wa.gov, fax 360-586-5629, by May 20, 2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: Rule changes are 
needed to update definitions and processes for ACP.

Reasons Supporting Proposal: The existing rules are in 
many cases over ten years old and need updating to allow 
modernization of processes.

Statutory Authority for Adoption: RCW 40.24.090, 
40.24.030.

Statute Being Implemented: Chapter 40.24 RCW.
Rule is not necessitated by federal law, federal or state 

court decision.
Name of Proponent: Office of the secretary of state ACP, 

governmental.
Name of Agency Personnel Responsible for Drafting, 

Implementation, and Enforcement: ACP, Olympia, 360-902-
4151.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(3) as the rules relate 
only to internal governmental operations that are not 
subject to violation by a nongovernment party; and 
rules only correct typographical errors, make 
address or name changes, or clarify language of a 
rule without changing its effect.

April 16, 2019
Mark Neary

Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 14-06-040, 
filed 2/26/14, effective 3/29/14)

WAC 434-840-005  Definitions. For the purposes of 
this chapter:

(1) "Actual residential address" means any physical loca-
tions where the participant resides, works, or attends school, 
for which the participant is requesting confidentiality.

(2) "Address confidentiality program (ACP)" means the 
agency employee designated by the secretary of state with 
responsibility for developing and administering the program 
that implements the provisions of chapter 40.24 RCW.

(3) "Agency" means ((an office)) every elected or 
appointed state or local public office, public officer, or offi-
cial, department, division, bureau, board, commission, com-
mittee, council, authority, agency, institution of higher edu-
cation, or other unit of the executive, legislative, or judicial 
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branch of the state; or any city, county, city and county, town, 
special district, school district, local improvement district, or 
other statutory unit of state or local government or any func-
tional subdivision of that agency, or any other kind of munic-
ipal, quasi-municipal, or public corporation.

(4) "Applicant" means an adult person, a parent or guard-
ian acting on behalf of a minor, if the minor resides with the 
applicant, or a guardian acting on behalf of an incapacitated 
person as defined in RCW 11.88.010.

(5) "Application assistant" means an employee of a state 
or local agency, or of a nonprofit program that provides advo-
cacy, counseling, referral, or shelter services to victims of 
sexual assault, domestic violence, trafficking, or stalking 
who has been designated by the respective agency, and has 
been accepted by the secretary of state to assist individuals 
with threat assessment, safety planning, determining whether 
the program's services can help keep the victim safe, and the 
completion and submission of the ACP application.

(((5))) (6) "Authorization card" means the official card 
issued by the secretary of state to a participant, which must 
state the participant's name, date of birth, substitute address, 
certification expiration date, and signature of the program 
participant.

(7) "Authorization card application form" means the 
incomplete form for an authorization card on which no iden-
tifying program participant information has been entered.

(((6))) (8) "Authorized personnel" means an employee of 
a county auditor's office, a county recording office, the 
Washington state department of health, or the office of the 
secretary of state who has been designated by the chief exec-
utive officer of the respective agency, to process and have 
access to voter application, voting records, marriage applica-
tions and records pertaining to program participants.

(((7))) (9) "Bona fide statutory or administrative require-
ment" means that without possession of an individual's actual 
residential address the agency is incapable of fulfilling its 
statutory duties and obligations.

(((8))) (10) "Certification" means that the secretary of 
state has determined that the eligible person meets the 
requirements for entering into or continuing in the program.

(11) "Change of identity" means that the program partic-
ipant has changed the participant's name and Social Security 
number in an attempt to sever all connections to a previous 
name.

(12) "Criminal justice participant" means a criminal jus-
tice employee as defined in RCW 9A.46.020 who is a target 
for threats or harassment prohibited under RCW 9A.46.020 
(2)(b)(iii) or (iv), and any family members residing with 
them.

(13) "Domestic violence" means an act as defined in 
RCW 10.99.020, including a threat of such acts, committed 
against an individual in a domestic situation, regardless of 
whether these acts of threats have been reported to law 
enforcement officers.

(14) "Mail" means first class letters and flats delivered 
via the United States Postal Service, including priority, 
express, certified, and registered mail, and excluding pack-
ages, parcels, periodicals, and catalogues, unless they are 
clearly identifiable as pharmaceuticals or clearly indicate 
they are sent by a government agency.

(15) "Mailing address" means the residential street 
address to which the secretary of state must forward a partic-
ipant's mail, except in those cases where the United States 
Postal Service provides no delivery service to the residential 
address.

(16) "Minor child" means an individual who has not 
attained the age of eighteen, residing with or under the guard-
ianship of an adult applicant or program participant.

(17) "Participant mail box (PMB)" means the specific 
identifier assigned by the secretary of state to a program par-
ticipant for use in sorting mail and confirming program par-
ticipation in accordance with subsection (10) of this section.

(18) "Program participant" means an individual accepted 
as certified for the program under RCW 40.24.030.

(19) "Protected records marriage" means a program par-
ticipant who has applied for and qualified for protected mar-
riage records, as provided under WAC 434-840-200 and 434-
840-310.

(20) "Protected records voter" means a program partici-
pant who has applied and qualified for confidential voter reg-
istration, as provided under RCW 40.24.060, WAC 434-840-
100, and 434-840-310.

(((9) "Record")) (21) "Public record" means any ((infor-
mation relating to the conduct or performance of a govern-
mental or proprietary function prepared, owned, used, or 
retained by any state or local agency regardless of physical 
form or characteristics.

(10) "Substitute mailing address" means the mailing 
address designated by the secretary of state which shall not be 
the program participant's residential address as documented 
on her or his application for program participation)) paper, 
correspondence, completed form, bound record book, photo-
graph, film, sound recording, map drawing, machine-read-
able material, compact disc meeting current industry ISO 
specifications, or other document, regardless of physical 
form or characteristics, and including such copies thereof, 
that have been made by or received by any state or local gov-
ernmental agency of the state of Washington in connection 
with the transaction of public business, and legislative 
records as described in RCW 40.14.100.

(22) "Sexual assault" means an act as defined in RCW 
70.125.030 and includes an attempt to commit such acts 
against an individual, regardless of whether these acts, 
attempts, or threats have been reported to law enforcement 
officers.

(23) "Stalking" means an act as defined in RCW 9A.46.-
110 and includes threats of such acts committed against an 
individual, regardless of whether these acts or threats have 
been reported to law enforcement officers.

(24) "Substitute address" means an address designated 
by the secretary, including the identification number that is 
used by a participant to receive mail, instead of providing 
their actual residence address.

(25) "Trafficking" means an act as defined in RCW 
9A.40.100 or an act recognized as a severe form of traffick-
ing under 22 U.S.C. Sec. 7102(8) as it existed on June 12, 
2008, or such subsequent date as may be provided by the sec-
retary of state by rule, consistent with the purposes of this 
subsection, regardless of whether the act has been reported to 
law enforcement.
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AMENDATORY SECTION (Amending WSR 08-23-094, 
filed 11/19/08, effective 12/20/08)

WAC 434-840-010  Application ((and certification)) 
process. (1) The ((program applicant shall provide all the 
information required on the certification application and date 
and sign the form. An applicant shall specify any)) secretary 
of state shall certify an eligible person as a program partici-
pant when the secretary of state receives an application that 
contains:

(a) The full legal name and date of birth of the appli-
cant(s);

(b) A listing of all minor children residing at the residen-
tial address, each minor child's full legal name, and each 
minor child's date of birth, and each minor child's relation-
ship to the applicant;

(c) A listing of all adults residing at the residential 
address requesting participation, each adult's full legal name, 
date of birth, and relationship to the applicant;

(d) The Washington state residential addresses, work, 
and school addresses, if any, for which confidentiality is 
requested((. The standard application form shall also include 
the application preparation date, and the signature of the 
application assistant as provided in RCW 40.24.080.

(2) An individual who has filed a properly completed 
application shall be certified as a program participant and 
issued a program participant authorization card. The authori-
zation card shall include the program participant's name, 
authorization code, substitute mailing address, certification 
expiration date, and applicant's signature.

(3) A properly completed application shall be effective 
on the day it is received by the address confidentiality pro-
gram.

(4) The term of a program participant's certification shall 
be four years following the effective date of her or his appli-
cation unless the certification is withdrawn or invalidated 
before that date));

(e) The telephone number of the applicant(s);
(f) The address to which mail should be sent, this may be 

the same as the residential address;
(g) A sworn statement, under penalty of perjury, by the 

applicant, that the applicant has good reason to believe either:
(i) That the applicant, or the minor or incapacitated per-

son on whose behalf the application is made, is a victim of 
domestic violence, sexual assault, trafficking, or stalking, and 
that the applicant fears for their safety or the safety of their 
children, or the safety of any minor children or incapacitated 
person on whose behalf the application is made; or

(ii) That the applicant, as a criminal justice participant as 
defined in RCW 9A.46.020, is a target for threats or harass-
ment prohibited under RCW 9A.46.020.

(h) The state of Washington personnel number, if the 
applicant or any of the persons covered by the application is 
a Washington state employee;

(i) The applicant's signature;
(j) The date on which the applicant signed the applica-

tion;
(k) The signature, printed name, and phone number of 

the application assistant designated by the secretary of state 
under RCW 40.24.080 who assisted in preparation of the 
application;

(l) A completed checklist of understanding, signed and 
dated by the applicant designating the secretary of state as 
legal agent for purposes of service of process and for the pur-
pose of receipt of mail.

(m) Signed authorization card form for each member of 
household.

(2) The application must be completed and signed in the 
presence of an application assistant;

(3) The application assistant shall submit completed 
applications and any additional materials to the secretary of 
state using first class mail; and

(4) If the completed application does not meet the 
requirements of this part, the secretary of state shall contact 
the applicant to obtain missing information. The applicant 
shall be certified only if the missing information is provided.

NEW SECTION

WAC 434-840-015  Certification of participants. (1) 
The secretary of state shall certify an eligible person, minor 
children, and adults residing at the residential address for 
whom a properly completed application or renewal is filed as 
a program participant.

(2) Upon certification of the applicant, the secretary of 
state shall issue, and mail, an address confidentiality program 
participant authorization card to the applicant's mailing 
address with instructions on how to use the address confiden-
tiality program card. For participants under age eighteen, the 
card must be signed by the adult responsible for the partici-
pant. The authorization card shall include the program partic-
ipant's name, authorization code, substitute mailing address, 
certification expiration date, and applicant's signature.

(3) A properly completed application shall be effective 
on the day it is received by the address confidentiality pro-
gram.

(4) The term of a program participant's certification shall 
be four years following the effective date of her or his appli-
cation unless the certification is withdrawn or invalidated 
before that date.

(5) At the time of certification, the secretary of state will 
send a voter registration application to the applicant accom-
panied by information related to participating in voting as a 
protected records voter.

(6) Secretary of state staff members must first verify the 
identity of an application assistant, program applicant, or pro-
gram participant prior to any discussion of any data related to 
any applicant or participant or their certification.

NEW SECTION

WAC 434-840-017  Substitute address. (1) Program 
participants may use the substitute address provided by the 
secretary of state when interacting with any state or local 
agency on all forms or applications that require an address. 
This is done by providing the substitute address and present-
ing the authorization card and PMB authorization number to 
the agency.

(2) Every state or local government agency, or office, 
shall accept the substitute address issued by the secretary of 
state as the only address for all program participants when the 
participant provides the address and authorization card and 
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authorization number. Program participants are not required 
to respond to any question regarding the details or circum-
stances of the person's inclusion in the program. The public 
agency may contact the secretary of state to verify program 
participation and for additional program information.

(3) Program participants are solely responsible for 
requesting the use of a substitute address by any agency as 
the participant's address for use in interaction with each 
agency or office.

(4) The secretary of state is the agent for receipt of all 
mail sent to program participants at the substitute address.

(5) All first class mail specifically addressed to the pro-
gram participant at the substitute address must be forwarded 
at least every second business day to each participant's mail-
ing address, using "return service requested" designation on 
the envelope. The secretary of state is not required to forward 
mail that is not specifically addressed to the participant.

(6) The secretary of state may hold a participant's mail 
for up to three business days upon request of the participant. 
The hold may be up to three weeks if the participant's request 
is written and signed and provides a contact telephone num-
ber for the hold period. The secretary of state must compare 
the signature on the hold request with that on file for the par-
ticipant prior to holding the mail. In the absence of a specific 
hold date from the participant, the hold date is the date of 
receipt by the secretary of state.

(7) For services delivered to an actual physical address 
or tied to residency in a particular jurisdiction, the state or 
local agency must request only the smallest portion of the 
actual address needed to provide service, in addition to the 
substitute address.

(a) In cases in which all or part of the actual address has 
been disclosed pursuant to this section, the substitute address 
must be used by the agency as the address of the program par-
ticipant for all public data or purposes that the actual address 
is not required.

(b) The secretary of state, upon request of the agency, 
shall suggest measures that assist in protecting the actual 
address and the participant's name against disclosure in any 
way. Measures may include, but are not limited to, assigning 
a pseudonym to the participant, keeping the actual address in 
the participant's paper file at an agency (not in an electronic 
system), and making the records password protected and lim-
iting record access to a small pool of staff.

AMENDATORY SECTION (Amending WSR 05-13-059, 
filed 6/9/05, effective 7/10/05)

WAC 434-840-020  Exercise of program participant's 
privileges. (1) At the time any state or local government 
agency creates a new record or updates an existing record, a 
program participant may request that the agency use the sub-
stitute mailing address as the participant's residence, work 
and/or school address.

(2) Program participants are solely responsible for 
requesting the use of a substitute address.

(3) A program participant shall show ((her or his)) their
authorization card to the agency official creating a new 
record and request address confidentiality through the use of 

the substitute mailing address as it appears on the authoriza-
tion card, in lieu of ((her or his)) their actual location. 

(((3))) (4) The agency official creating a new record may 
make a file photocopy of the authorization card and shall 
immediately return the authorization card to the program par-
ticipant. The agency official may call the program to verify 
an individual's current participation status in the program.

(((4))) (5) An agency shall accept the substitute ((mail-
ing)) address unless the agency has received a written exemp-
tion from the secretary of state pursuant to RCW 40.24.050 
and WAC 434-840-070.

(6) For services delivered to an actual address or tied to 
residency in a particular jurisdiction, the state or local agency 
must request only the smallest portion of the actual address 
needed to provide services, in addition to the substitute 
address.

(7) In cases in which all or part of the actual address has 
been disclosed pursuant to this section, the substitute address 
must be used by the agency as the address of the program par-
ticipant for all public data or purposes that the actual address 
is not required.

(8) The secretary of state, upon request of the agency, 
shall suggest measures that assist in protecting the actual 
address and the participant's name against disclosure in any 
way.

NEW SECTION

WAC 434-840-025  Attaining age of majority. When a 
participant reaches the age of eighteen, the secretary of state 
shall inform the participant of options related to continued 
participation in the address confidentiality program. These 
options include leaving the program, applying for continua-
tion in the program, and reapplying on their own behalf.

(1) In anticipation of the participant's eighteenth birth-
day, the secretary of state shall send an application packet via 
first class mail to the participant's substitute address. The 
packet must include instructions on actions to be taken by age 
eighteen. The packet must include notice that if the partici-
pant does not respond within thirty days they will be removed 
from the program, they must return their authorization card, 
and mail forwarding will stop. If thirty days passes without 
contact from the participant, the secretary of state shall mail a 
final notice that the participant's certification will be canceled 
if the participant fails to submit the certification of continu-
ance within ten days.

(2) The packet shall include the application form, check-
list of understanding, authorization card form, and informa-
tion about voter registration. The secretary of state must offer 
the participant the opportunity to register to vote as a pro-
tected records voter.

(3) The secretary of state shall renew the certification of 
a participant upon receipt of a completed application form 
and checklist of understanding. If the form is for continuance 
of participation, it does not require the signature of an appli-
cation assistant. Responsibility for changes in information 
and renewal belong to the participant once the participant 
reaches age eighteen.
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(4) A participant who reaches age eighteen and changes 
residence may reapply through an application assistant, or 
withdraw.

(5) Program participants that have reached age eighteen 
who have withdrawn, or allowed certification to expire, may 
reapply on their own behalf by contacting an application 
assistant.

NEW SECTION

WAC 434-840-027  Updating participant informa-
tion. (1) Participants and applicants shall send signed, written 
notification of any change in mailing or actual address, tele-
phone number, legal name, or permanent contact data to the 
secretary of state.

(2) In order to add minor children to the residence of a 
program participant, the participant must send a signed writ-
ten notification to the secretary of state. The notification must 
clearly state the relationship to the participant, the child's date 
of birth, and that the participant is responsible for the minor 
children. The secretary of state must certify the minor chil-
dren as participants and issue program authorization cards to 
each minor child.

(3) If a participant changes their legal name, they must 
send a signed written notification to the secretary of state 
accompanied by a copy of the court order or other formal 
document indicating the legal name change. At the same time 
the participant must return their authorization card or a 
signed statement documenting the loss of the authorization 
card. The secretary of state shall verify the change, by signa-
ture comparison, and send a new authorization card with the 
participant's new legal name within two business days of 
receiving the notice.

(4) Prior to making any change in participant informa-
tion, the secretary of state must compare the signature on the 
original application, or other documents on file, and conclude 
that the signatures are the same.

(5) On or before the effective date of a change in iden-
tity, a program participant must withdraw from the program. 
The participant may apply for recertification in the address 
confidentiality program under their new identity.

AMENDATORY SECTION (Amending WSR 05-13-059, 
filed 6/9/05, effective 7/10/05)

WAC 434-840-030  Certification renewal. (1) At least 
thirty days prior to the expiration of a certification, the secre-
tary of state shall inform a program participant, of the option 
of renewing certification in the program by sending a renewal 
form to the participant's mailing address. The notice must 
provide instructions on actions the participant must take upon 
expiration of certification, if the participant chooses to leave 
the program. These include return of the authorization card, 
notifying senders of the former participant's actual address 
and notifying that the substitute address is no longer valid for 
the former participant. Ten days prior to expiration of certifi-
cation, the secretary of state must mail a second notice to the 
participant unless the participant has responded with a 
renewal or communication indicating intent to withdraw 
from the program.

(2) Information about voter registration should be pro-
vided to the participant as part of the notification process.

(3) A program participant may renew her or his program 
certification by first class mail filing with the address confi-
dentiality program: (a) ((Her or his)) The participant's current 
authorization card; (b) a properly completed renewal applica-
tion and checklist of understanding forms; and (c) a new 
authorization card form((. The program participant shall pro-
vide all the information required on the renewal application 
form and date and sign the form)) with signature.

(((2))) (4) If the completed renewal does not meet the 
requirements of this part, the secretary of state shall contact 
the participant or applicant to obtain the missing information.

(5) The address confidentiality program shall: (a) Certify 
a program participant, who has filed a properly completed 
renewal application form, to participate in the program for an 
additional four year term unless the certification is withdrawn 
or invalidated before that date; (b) issue to the program par-
ticipant a new authorization card which includes the program 
participant's name, authorization code, substitute mailing 
address, certification expiration date, and signature.

(6) A properly completed renewal, postmarked on or 
before the expiration date, is effective on the day it is 
reviewed and certified by the secretary of state.

NEW SECTION

WAC 434-840-035  Certification cancellation. (1) The 
address confidentiality program shall terminate a partici-
pant's certification and invalidate that participant's authoriza-
tion card if:

(a) The participant's certification term has expired and 
renewal of certification is not completed;

(b) The address confidentiality program has determined 
that false information was used in the application process; or

(c) The participant fails to respond to the program's 
request for verification of the participant's residential 
address.

(2) The address confidentiality program may terminate a 
participant's certification and invalidate that participant's 
authorization card if:

(a) The participant no longer resides at the residential 
address on file, and has not provided at least two days prior 
notice in writing of a change of address;

(b) Any first class or certified mailing, or service of pro-
cess document forwarded by the program is returned as non-
deliverable, refused, or unclaimed; or

(c) The participant obtains a legal change of identity.
(3) The address confidentiality program shall send writ-

ten notification of the pending termination to the participant's 
last known mailing or residential address. The participant 
shall have ten business days in which to appeal the termina-
tion under procedures developed by the secretary of state.

(4) After the secretary of state has provided notice as 
required in subsection (3) of this section the participant's cer-
tification is considered to be in pending status. While in this 
status, the secretary of state must hold the participant's mail 
without forwarding to the participant. Pending status ends 
after ten business days, or upon the participant's compliance 
with this section, whichever occurs first. This does not pre-
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vent the secretary of state from forwarding correspondence 
marked "service of process."

(5) If the participant's pending cancellation status 
expires, the secretary of state must cancel the certification of 
the program participant.

(6) The address confidentiality program shall notify 
authorized election officials and authorized Washington state 
department of health personnel if the participant is registered 
to vote or has a protected records marriage license when a 
participant's authorization has been terminated from the pro-
gram. The authorized elections and health department per-
sonnel shall transmit to the address confidentiality program 
all appropriate administrative records pertaining to the partic-
ipant.

(7) If the certification of a participant is canceled, mail 
addressed to the program participant must be returned to 
sender.

AMENDATORY SECTION (Amending WSR 05-13-059, 
filed 6/9/05, effective 7/10/05)

WAC 434-840-040  Certification withdrawal, invali-
dation, expiration, and termination. (1) A program partici-
pant or applicant may withdraw from program participation 
by submitting to the address confidentiality program: Written 
notification of withdrawal and ((her or his)) the names of any 
minor children who are being withdrawn and their current 
authorization ((card)) card(s).

(2) The program participant or applicant may include an 
effective date on which the participant or applicant would 
like the withdrawal to be effective. In absence of a specific 
date, certification shall be terminated on the date of receipt of 
this notification. If the program participant requests cancella-
tion but does not return ((her or his)) their current authoriza-
tion card and/or does not submit written notification of the 
request, the secretary of state may, at his/her discretion, can-
cel program participation based solely on the verbal request.

(((2) The address confidentiality program shall terminate 
a program participant's certification and invalidate her or his 
authorization card if: (a) The program participant's certifica-
tion term has expired and certification renewal has not been 
completed; (b) the address confidentiality program has deter-
mined that false information was used in the application pro-
cess; or (c) the program participant fails to respond to the pro-
gram's request for verification of the participant's residential 
address.

(3) The address confidentiality program may terminate a 
program participant's certification and invalidate her or his 
authorization card if: (a) The program participant no longer 
resides at the residential address on file, and has not provided 
at least two days' prior notice in writing of a change of 
address; (b) first class mail, certified mail, or a service of pro-
cess document forwarded to the program participant by the 
address confidentiality program is returned as nondeliver-
able, refused, or unclaimed; or (c) the program participant 
obtains a legal change of identity.

(4) The address confidentiality program shall send writ-
ten notification of the termination to the participant's last 
known mailing or residential address. The program partici-
pant shall have five business days in which to appeal the ter-

mination under procedures developed by the secretary of 
state.

(5) The address confidentiality program shall notify the 
appropriate authorized personnel when a participant has been 
terminated from the program. The authorized personnel shall 
transmit to the address confidentiality program all appropri-
ate administrative records pertaining to the participant. The 
transmitting agency is no longer responsible for maintaining 
record confidentiality for a terminated program participant 
under chapter 40.24 RCW.)) (3) It is the responsibility of the 
program participant to notify all persons of a new mailing 
address at which the participant can be contacted.

(4) The program participant may request continued mail 
forwarding up to thirty days immediately following the date 
on which withdrawal is effective and may provide an address 
on record. The secretary of state may only forward mail to 
addresses within the United States.

(5) Mail received at the designated address for the partic-
ipant other than mail designated as "Do Not Forward," 
"Return Service Requested," "Service of Process" or simi-
larly designated, must be forwarded to the program partici-
pant for thirty days after the effective date of withdrawal 
unless the participant or applicant has designated a shorter 
period. After thirty days mail must be returned to sender.

(6) A program participant whose certification is with-
drawn may reapply or have an application assistant reapply 
on the program participant's behalf.

AMENDATORY SECTION (Amending WSR 08-23-094, 
filed 11/19/08, effective 12/20/08)

WAC 434-840-310  Protected records voter status. An 
address confidentiality program participant who is eligible to 
vote may register to vote as a protected records voter.

(1) A program participant ((shall)) may apply for pro-
tected records voter status by appearing in person before the 
appropriate county authorized personnel or requesting ((an)) 
a protected records voter registration application from the 
address confidentiality program. ((The program participant 
shall: (a) Cancel any previously existing voter registration; 
and (b) provide all the information required on the protected 
records voter registration application.)) In order to register as 
a protected records voter, the applicant must be an address 
confidentiality program participant, provide their participant 
authorization number, and provide all of the information 
required for voter registration under RCW 29A.08.010 and 
29A.08.107.

(2) The program participant shall disclose ((to the autho-
rized personnel)) the actual address of her or his residence on 
the protected records voter application only for the purpose 
of determining the proper precinct, and taxing districts.

(3) Upon receipt of a protected records voter application, 
the county election official must confirm with program staff 
that the applicant is a program participant and confirm that 
the information required by RCW 29A.08.010 and 29A.08.-
107 is included on the form.

(a) If the voter registration applicant is not a program 
participant, the voter registration application may be pro-
cessed in the same manner as all voter registration applica-
tions.
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(b) If the information required by RCW 29A.08.010 and 
29A.08.107 is not included, the county election office must 
seek the missing information, using the address confidential-
ity program substitute mailing address for communication to 
the protected records voter applicant.

(4) Upon receipt of a properly filled out form, the county 
election official shall:

(a) Cancel all previously existing voter registration 
records for the participant;

(b) Process the application as a protected records voter; 
and

(c) Provide the registrant with information related to vot-
ing participation as a protected records voter.

WSR 19-09-073
PROPOSED RULES

SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed April 16, 2019, 2:58 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

04-104.
Title of Rule and Other Identifying Information: Chapter 

392-400 WAC, Student discipline.
Hearing Location(s): On May 28, 2019, at 3:30 p.m., at 

the Office of Superintendent of Public Instruction (OSPI), 
600 South Washington Street, Olympia, WA 98501. Those 
planning to testify during the hearing should arrive by 3:30 
p.m.

Date of Intended Adoption: May 31, 2019.
Submit Written Comments to: Dierk Meierbachtol, 

OSPI, P.O. Box 47200, Olympia, WA 98504-7200, email 
Dierk.Meierbachtol@k12.wa.us, fax 360-753-4201, by May 
28, 2019.

Assistance for Persons with Disabilities: Contact Kristin 
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by May 21, 
2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of 
these proposed rules is to repeal expiring sections of chapter 
392-400 WAC before the commencement of the 2019-20 
school year and make some minor housekeeping revisions to 
a handful of provisions that are set to go into effect July 1, 
2019. The rule making would also repeal WAC 392-400-226 
(pertaining to harassment, intimidation, and bullying). That 
section will be recodified in a standalone WAC chapter when 
these rules are adopted.

Reasons Supporting Proposal: On July 30, 2018, OSPI 
adopted rules that comprehensively revised chapter 392-400 
WAC, which provides rules governing how a public school 
district may administer student discipline. Several sections of 
the chapter are effective, as amended, for the 2018-19 school 
year only. This proposed rule making would repeal those 
expiring sections so as to ensure the rules are properly and 
consistently implemented. In addition, the proposed rules 

would make housekeeping changes to the rules to improve 
their clarity and internal consistency.

Statutory Authority for Adoption: RCW 28A.600.015, 
28A.600.020.

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Agency Personnel Responsible for Drafting 
and Implementation: Dierk Meierbachtol, OSPI, 600 Wash-
ington Street S.E., [Olympia], WA 98501, 360-725-6004.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.030.
Explanation of exemptions: No small business economic 

impact statement has been prepared under chapter 19.85 
RCW. The proposed amendment does not have an impact on 
small business and therefore does not meet the requirements 
for a statement under RCW 19.85.030 (1) or (2).

April 16, 2019
Chris P. S. Reykdal

State Superintendent
of Public Instruction

NEW SECTION

WAC 392-400-115  Completing academic require-
ments. A school district may not:

(1) Suspend the provision of educational services to a 
student in response to behavioral violations; or

(2) Administer discipline in a manner that would prevent 
a student from completing subject, grade-level, or graduation 
requirements.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-430  Suspensions and expulsions—
General conditions and limitations. A school district may 
administer suspensions and expulsions for behavioral viola-
tions, subject to the following requirements:

(1) Parent involvement. A school district must:
(a) Provide for early involvement of parents in efforts to 

support students in meeting behavioral expectations; and
(b) Must make every reasonable attempt to involve the 

student and parents in the resolution of behavioral violations.
(2) Considerations. Before administering any suspen-

sion or expulsion, a school district must consider the student's 
individual circumstances and the nature and circumstances of 
the behavioral violation to determine whether the suspension 
or expulsion, and the length of the exclusion, is warranted.

(3) ((Completing academic requirements. A school 
district may not:

(a) Suspend the provision of educational services to a 
student in response to behavioral violations; or
[ 33 ] Proposed



WSR 19-09-073 Washington State Register, Issue 19-09
(b) Administer discipline in a manner that would prevent 
a student from completing subject, grade-level, or graduation 
requirements.

(4))) Opportunity to receive educational services. A 
school district must provide an opportunity for students to 
receive educational services during a suspension or expulsion 
under WAC 392-400-610.

(((5))) (4) Reporting. The principal or designee must 
report all suspensions and expulsions, and the behavioral vio-
lation that led to each suspension or expulsion, to the school 
district superintendent or designee within twenty-four hours 
after the administration of the suspension or expulsion.

(((6))) (5) Reentry. After suspending or expelling a stu-
dent, a school district must:

(a) Make reasonable efforts to return the student to the 
student's regular educational setting as soon as possible.

(b) Allow the student to petition for readmission at any 
time.

(((7))) (6) Absences and tardiness. A school district 
may not suspend or expel a student from school for absences 
or tardiness.

(((8))) (7) Access to school district property. When 
administering a suspension or expulsion, a school district 
may deny a student admission to, or entry upon, real and per-
sonal property that is owned, leased, rented, or controlled by 
the district.

(((9))) (8) End date.
(a) An expulsion or suspension of a student may not be 

for an indefinite period of time and must have an end date.
(b) If a school district enrolls a student in another pro-

gram or course of study during a suspension or expulsion, the 
district may not preclude the student from returning to the 
student's regular educational setting following the end date of 
the suspension or expulsion, unless:

(i) The school district superintendent or designee grants 
a petition to extend a student's expulsion under WAC 392-
400-480;

(ii) The student is excluded from the student's regular 
educational setting in accordance with WAC 392-400-810; or

(iii) The student is otherwise precluded under law from 
returning to the student's regular educational setting.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-440  Long-term suspensions—Addi-
tional conditions and limitations. (1) Other forms of disci-
pline. Before administering a long-term suspension, a school 
district must consider one or more other forms of discipline to 
support the student in meeting behavioral expectations. 
Administering other forms of discipline may involve the use 
of best practices and strategies included in the state menu for 
behavior developed under RCW 28A.165.035.

(2) Limitations on long-term suspensions. A school 
district may only administer a long-term suspension:

(a) For behavioral violations under RCW 28A.600.015 
(6)(a) through (d); and

(b) After the school district has determined that, if the 
student returned to school before completing a long-term sus-
pension:

(i) The student would pose an imminent danger to stu-
dents or school personnel; or

(ii) The student would pose an imminent threat of mate-
rial and substantial disruption of the educational process.

(3) Length of exclusion.
(a) A long-term suspension may not exceed the length of 

an academic term.
(b) A school district may not administer a long-term sus-

pension beyond the school year in which the behavioral vio-
lation occurred.

(4) Grade-level limitations. Except for a violation of 
WAC 392-400-820, a school district may not administer a 
long-term suspension for any student in kindergarten through 
fourth grade.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-445  Expulsions—Additional condi-
tions and limitations. (1) Other forms of discipline. Before 
administering an expulsion, a school district must consider 
one or more other forms of discipline to support the student in 
meeting behavioral expectations. Administering other forms 
of discipline may involve the use of best practices and strate-
gies included in the state menu for behavior developed under 
RCW 28A.165.035.

(2) Limitations on expulsions. A school district may 
only administer an expulsion:

(a) For behavioral violations under RCW 28A.600.015 
(6)(a) through (d); and

(b) After the school district has determined that if the 
student returned to school before completing an expulsion, 
the student would pose an imminent danger to students or 
school personnel.

(3) Length of exclusion. An expulsion may not exceed 
the length of an academic term, unless the principal or desig-
nee petitions the school district superintendent for extension 
of an expulsion under WAC 392-400-480, and the petition is 
granted.

(4) Grade-level limitations. Except for violations of 
WAC 392-400-820, a school district may not administer an 
expulsion for any student in kindergarten through fourth 
grade.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-465  Suspensions and expulsions—
Appeal. (1) Requesting an appeal. A student or the parents 
may appeal a suspension or expulsion to the school district 
superintendent or designee orally or in writing.

(2) Time limit. A school district may establish a time 
limit to appeal a suspension or expulsion. Appeal time limits 
must be no less than five school business days from the date 
the school district provides the written notice under WAC 
392-400-455.

(3) Short-term and in-school suspensions.
(a) Appeal. The superintendent or designee must pro-

vide the student and parents the opportunity to share the stu-
dent's perspective and explanation regarding the behavioral 
violation orally or in writing.
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(b) Appeal decision. The superintendent or designee 
must deliver a written appeal decision to the student and par-
ents in person, by mail, or by email within two school busi-
ness days after receiving the appeal. The written decision 
must include:

(i) The decision to affirm, reverse, or modify the suspen-
sion;

(ii) The duration and conditions of the suspension, 
including the dates on which the suspension will begin and 
end;

(iii) The educational services the school district will 
offer to the student during the suspension under WAC 392-
400-610; and

(iv) Notice of the student's and parents' right to request 
review and reconsideration of the appeal decision under 
WAC 392-400-470, including where and to whom to make 
the request.

(4) Long-term suspensions and expulsions.
(a) Notice. Within one school business day after receiv-

ing the appeal request, unless otherwise agreed to by the stu-
dent and parents, the superintendent or designee must provide 
the student and parents written notice in person, by mail, or 
by email of:

(i) The time, date, and location of the appeal hearing;
(ii) The name(s) of the official(s) presiding over the 

appeal;
(iii) The student's and parents' rights to inspect the stu-

dent's education records under (e) of this subsection;
(iv) The student's and parents' rights to inspect any doc-

umentary or physical evidence and a list of any witnesses that 
will be introduced at the hearing under (e) of this subsection;

(v) The student's and parents' rights under (f) of this sub-
section; and

(vi) Whether the school district will offer to hold a reen-
gagement meeting under WAC 392-400-710 before the 
appeal hearing.

(b) Reengagement. Before the appeal hearing, the stu-
dent, parents, and school district may agree to hold a reen-
gagement meeting and develop a reengagement plan under 
WAC 392-400-710. The student, parents, and school district 
may mutually agree to postpone the appeal hearing while par-
ticipating in the reengagement process.

(c) Appeal hearing. The school district must hold an 
appeal hearing within three school business days from the 
date the superintendent or designee received the appeal 
request, unless otherwise agreed to by the student or parents.

(d) Presiding officials. The school board may designate 
the superintendent, a hearing officer, or a discipline appeal 
council, if established under WAC 392-400-475, to hear and 
decide appeals under this section. The presiding official(s) 
may not be involved in the student's behavioral violation or 
decision to suspend or expel the student and must be knowl-
edgeable about the rules in this chapter and of the school dis-
trict's discipline policies and procedures.

(e) Evidence and witnesses.
(i) Upon request, the student, parents, and school district 

may inspect any documentary or physical evidence and a list 
of any witnesses that will be introduced at the appeal hearing. 
The school district, student, or parents must make the infor-
mation available as soon as reasonably possible, but no later 

than the end of the school business day before the appeal 
hearing.

(ii) Upon request, the student and parents may review the 
student's education records. The district must make the 
records available as soon as reasonably possible, but no later 
than the end of the school business day before the appeal 
hearing.

(iii) If a witness for the school district cannot or does not 
appear at the appeal hearing, the presiding official(s) may 
excuse the witness's nonappearance if the district establishes 
that:

(A) The district made a reasonable effort to produce the 
witness; and

(B) The witness's failure to appear is excused by fear of 
reprisal or another compelling reason.

(f) Student and parent rights. During the appeal hear-
ing, the student and parents have the right to:

(i) Be represented by legal counsel;
(ii) Question witnesses;
(iii) Share the student's perspective and provide explana-

tion regarding the behavioral violation; and
(iv) Introduce relevant documentary, physical, or testi-

monial evidence.
(g) Recording of hearing. The appeal hearing must be 

recorded by ((manual, electronic)) analog, digital, or other 
type of recording device. The school district must provide the 
recording to the student or parents upon request.

(h) Appeal decision. The presiding official(s) must base 
the decision solely on the evidence presented at the hearing. 
The presiding official(s) must provide a written decision to 
the student and parents in person, by mail, or by email within 
three school business days after the appeal hearing. The writ-
ten decision must include:

(i) The findings of fact;
(ii) A determination whether:
(A) The student's behavior violated the school district's 

discipline policy adopted under WAC 392-400-110;
(B) The behavioral violation reasonably warrants the 

suspension or expulsion and the length of the suspension or 
expulsion; and

(C) The suspension or expulsion is affirmed, reversed, or 
modified;

(iii) The duration and conditions of the suspension or 
expulsion, including the dates on which the suspension or 
expulsion will begin and end;

(iv) Notice of the student's and parents' right to request 
review and reconsideration of the appeal decision under 
WAC 392-400-470, including where and to whom to make 
the request; and

(v) Notice of the opportunity to participate in a reengage-
ment meeting under WAC 392-400-710 and the contact 
information for the person who will coordinate scheduling of 
the reengagement meeting.

(5) Language assistance. The school district must 
ensure that the notice, appeal proceedings, and decision are in 
a language the student and parents understand, which may 
require language assistance for students and parents with lim-
ited-English proficiency under Title VI of the Civil Rights 
Act of 1964.
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(6) Pending appeal. If the student or parents request an 
appeal under this section, the school district may temporarily 
continue to administer the suspension or expulsion during the 
appeal period subject to the following requirements:

(a) The school district may temporarily continue to 
administer the suspension or expulsion for no more than ten 
consecutive school days from the initial hearing under WAC 
392-400-450 or until the appeal is decided, whichever is ear-
lier;

(b) Any days that the student is temporarily suspended or 
expelled before the appeal is decided must be applied to the 
term of the student's suspension or expulsion and may not 
extend the term of the student's suspension or expulsion;

(c) If the student who is temporarily suspended or 
expelled returns to school before the appeal is decided under 
this section, the school district must provide the student an 
opportunity to make up assignments and tests missed during 
the suspension or expulsion upon the student's return.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-510  Emergency expulsions—Condi-
tions and limitations. A school district may immediately 
remove a student from the student's current school place-
ment, subject to the following requirements:

(1) Sufficient cause. The school district must have suffi-
cient cause to believe that the student's presence poses:

(a) An immediate and continuing danger to other stu-
dents or school personnel; or

(b) An immediate and continuing threat of material and 
substantial disruption of the educational process.

(2) Determination of immediate and continuing 
threat of disruption. For purposes of this section, an imme-
diate and continuing threat of material and substantial disrup-
tion of the educational process means:

(a) The student's behavior results in an extreme disrup-
tion of the educational process that creates a substantial bar-
rier to learning for other students across the school day; and

(b) School personnel have exhausted reasonable 
attempts at administering other forms of discipline to support 
the student in meeting behavioral expectations.

(3) Time limit. An emergency expulsion may not exceed 
ten consecutive school days. An emergency expulsion must 
end or be converted to another form of discipline within ten 
school days from the start of the emergency expulsion.

(4) Conversion. If a school district converts an emer-
gency expulsion to a suspension or expulsion, the district 
must:

(a) Apply any days that the student was emergency 
expelled before the conversion to the total length of the sus-
pension or expulsion; and

(b) Provide the student and parents notice and due pro-
cess under WAC ((392-400-455)) 392-400-430 through 392-
400-480.

(5) Reporting. All emergency expulsions, including the 
reason the student's presence poses an immediate and con-
tinuing danger to other students or school personnel, must be 
reported to the district superintendent or designee within 
twenty-four hours after the start of the emergency expulsion.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-525  Emergency expulsions—Appeal.
(1) Requesting an appeal. A student or the parents may 
appeal an emergency expulsion to the school district superin-
tendent or designee orally or in writing.

(2) Time limit. A school district may establish a time 
limit to appeal an emergency expulsion. Appeal time limits 
must be no less than three school business days from the date 
the school district provides the written notice of the emer-
gency expulsion.

(3) Notice. Within one school business day after receiv-
ing the appeal request, unless otherwise agreed to by the stu-
dent and parents, the superintendent or designee must provide 
the student and parents written notice in person, by mail, or 
by email of:

(a) The time, date, and location of the appeal hearing;
(b) The name(s) of the official(s) presiding over the 

appeal;
(c) The student's and parents' rights to inspect the stu-

dent's education records under subsection (6) of this section;
(d) The student's and parents' rights to inspect any docu-

mentary or physical evidence and a list of any witnesses that 
will be introduced at the hearing under subsection (6) of this 
section; and

(e) The student's and parents' rights under subsection (7) 
of this section.

(4) Appeal hearing. The school district must hold an 
appeal hearing as soon as reasonably possible, but no later 
than two school business days after the date the superinten-
dent or designee received the appeal request, unless other-
wise agreed to by the student and parents.

(5) Presiding official(s). The school board may desig-
nate the superintendent, a hearing officer, or a discipline 
appeal council, if established under WAC 392-400-475, to 
hear and decide appeals under this section. The presiding 
official(s) may not be involved in the student's behavioral 
violation or decision to emergency expel the student and 
must be knowledgeable about the rules in this chapter and of 
the school district's discipline policies and procedures.

(6) Evidence and witnesses.
(a) Upon request, the student, parents, and school district 

may inspect any documentary or physical evidence and a list 
of any witnesses that will be introduced at the appeal hearing. 
The school district, student, or parents must make the infor-
mation available as soon as reasonably possible, but no later 
than the end of the school business day before the appeal 
hearing.

(b) Upon request, the student and parents may review the 
student's education records. The school district must make 
the records available as soon as reasonably possible, but no 
later than the end of the school business day before the appeal 
hearing.

(c) If a witness for the school district cannot or does not 
appear at the appeal hearing, the presiding official(s) may 
excuse the witness's nonappearance if the district establishes 
that:

(i) The district made a reasonable effort to produce the 
witness; and
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(ii) The witness's failure to appear is excused by fear of 
reprisal or another compelling reason.

(7) Student and parent rights. The student and parents 
have the right to:

(a) Be represented by legal counsel;
(b) Question witnesses;
(c) Share the student's perspective and provide explana-

tion regarding the events that led to the emergency expulsion; 
and

(d) Introduce relevant documentary, physical, or testi-
monial evidence.

(8) Recording of hearing. The appeal hearing must be 
recorded by ((manual, electronic)) analog, digital, or other 
type of recording device. The school district must provide the 
recording to the student or parents upon request.

(9) Appeal decision. The school district must provide a 
written decision to the student and parents in person, by mail, 
or by email within one school business day after the appeal 
hearing. The written decision must include:

(a) The findings of fact;
(b) A determination whether the student's presence con-

tinues to pose:
(i) An immediate and continuing danger to students or 

school personnel; or
(ii) An immediate and continuing threat of material and 

substantial disruption of the educational process.
(c) Whether the school district will end the emergency 

expulsion or convert the emergency expulsion to a suspen-
sion or expulsion. If the school district converts the emer-
gency expulsion to a suspension or expulsion, the district 
must provide the student and parents notice and due process 
under WAC ((392-400-455)) 392-400-430 through 392-400-
480; and

(d) Notice of the student's and parents' right to request 
review and reconsideration of the appeal decision under 
WAC 392-400-530, including where and to whom to make 
the request.

(10) Language assistance. The school district must 
ensure that any appeal proceedings, notices, and decisions are 
provided in a language the student and parents understand, 
which may require language assistance for students and par-
ents with limited-English proficiency under Title VI of the 
Civil Rights Act of 1964.

AMENDATORY SECTION (Amending WSR 18-16-081, 
filed 7/30/18, effective 7/1/19)

WAC 392-400-530  Emergency expulsions—Review 
and reconsideration. (1) Requesting review. The student or 
parents may request that the school board or discipline appeal 
council, if established under WAC 392-400-475, review and 
reconsider the school district's appeal decision under WAC 
392-400-525. The student or parents may request the review 
orally or in writing.

(2) Time limit. A school district may establish a time 
limit for parents and students to request a review under this 
section. The time limit must be no less than five school busi-
ness days from the date the school district provided the writ-
ten appeal decision to the student and parents under WAC 
392-400-525.

(3) Review procedure.

(a) In reviewing the school district's decision, the school 
board or discipline appeal council must consider all docu-
mentary and physical evidence related to the events that led 
to the emergency expulsion, any records from the appeal 
under WAC 392-400-525, relevant state law, and the dis-
trict's discipline policy adopted under WAC 392-400-110.

(b) The school board or discipline appeal council may 
request to meet with the student or parents, the principal, wit-
nesses, or school personnel to hear further arguments and 
gather additional information.

(c) The decision of the school board or discipline appeal 
council must be made only by board or council members who 
were not involved in the events that led to the emergency 
expulsion, the decision to emergency expel the student, or the 
appeal decision under WAC 392-400-525. If the discipline 
appeal council presided over the appeal under WAC 392-
400-525, the decision must be made by the school board.

(4) Decision. The school board or discipline appeal 
council must provide a written decision to the student and 
parents in person, by mail, or by email within five school 
business days after receiving the request for review and 
reconsideration. The written decision must identify:

(a) Whether the school board or discipline appeal council 
affirms or reverses the school district's decision that the stu-
dent's presence posed:

(i) An immediate and continuing danger to students or 
school personnel; or

(ii) An immediate and continuing threat of material and 
substantial disruption of the educational process.

(b) If the emergency expulsion has not yet ended or been 
converted, whether the school district will end the emergency 
expulsion or convert the emergency expulsion to a suspen-
sion or expulsion. If the school district converts the emer-
gency expulsion to a suspension or expulsion, the district 
must provide the student and parents notice and due process 
under WAC ((392-400-455)) 392-400-430 through 392-400-
480.

(5) Language assistance. The school district must 
ensure that any review proceedings and decision are in a lan-
guage the student and parents understand, which may require 
language assistance for students and parents with limited-
English proficiency under Title VI of the Civil Rights Act of 
1964.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-400-023 Definitions.

WAC 392-400-225 School district rules defining miscon-
duct—Distribution of rules.

WAC 392-400-226 School district rules defining harass-
ment, intimidation and bullying preven-
tion policies and procedures—Distribu-
tion of rules.
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PROPOSED RULES

DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES

[Filed April 17, 2019, 9:27 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-

03-018.

Title of Rule and Other Identifying Information: Work-
ing connections and seasonal child care subsidy programs: 
New WAC 110-15-0024 Categorical eligibility and 110-15-
0278 Consumer program violation; amending WAC 110-15-
0015 Determining family size, 110-15-0034 Provider's 
responsibilities, 110-15-0090 Minimum copayment, 110-15-
0120 When notice of payment changes is not required, 110-
15-0200 Daily child care rates—Licensed or certified child 
care centers and DEL contracted seasonal day camps, 110-
15-0205 Daily child care rates—Licensed or certified family 
home child care providers, 110-15-0210 Tiered reimburse-
ment and quality improvement awards, 110-15-0240 Child 
care subsidy rates—In-home/relative providers, 110-15-0249 
Nonstandard hours bonus, 110-15-0266 Payment discrepan-
cies—Generally, 110-15-0267 Payment discrepancies—Pro-
vider underpayments, 110-15-0275 Payment discrepancies—
Providers, 110-15-0277 Provider program violations and sus-
pected fraud, 110-15-3566 Subsidized child care providers' 
responsibilities, 110-15-3850 Payment discrepancies gener-
ally and 110-15-3857 Program violations and suspected 
fraud; and repealing WAC 110-15-0130 In-home/relative 
providers—Eligibility and 110-15-0279 Program violation 
sanctions.

Hearing Location(s): On May 21, 2019, at 1:00, at 1110 
Jefferson Street S.E., 1st Floor, Baker Conference Room, 
Olympia, Washington.

Date of Intended Adoption: May 31, 2019.

Submit Written Comments to: Department of Children, 
Youth, and Families (DCYF), Rules Coordinator, P.O. Box 
40975, email dcyf.rulescoordinator@dcyf.wa.gov, fax 360-
902-7903, submit comments online at https://del.wa.gov/ 
PolicyProposalComment/Detail.aspx, by May 21, 2019.

Assistance for Persons with Disabilities: Contact DCYF 
rules coordinator, phone 360-902-7903 [7956], fax 360-902-
7903, email dcyfrulescoordinator@dcyf.wa.gov, by May 14, 
2019.

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: For the working 
connections and seasonal child care programs: (1) Establish 
conditions under which certain children and families may 
receive program benefits regardless of meeting eligibility 
threshold. (2) Implement 2019-2021 collective bargaining 
agreements negotiated between the state of Washington and 
represented family home child cares. (3) Increase centers' 
rates. (4) Clarify program violations and enforcement pro-
cess. (5) Clarify that notice of payment changes is not 
required when DCYF determines that enrolled children are 
exposed to a serious health or safety risk that impacts the pro-
vider's license or approval to participate in the subsidy pro-
gram. (6) Clarify when a family may be eligible for the min-
imum copayment. (7) Clarify what is necessary for income 
verification and deadlines for receiving requested informa-
tion. (8) Clarify that DCYF is solely responsible for service 
delivery of the working connections and seasonal child care 
programs. (9) Make housekeeping updates necessary after 
the decodification of chapter 43.215 RCW and Title 170 
WAC and recodification to chapter 43.216 RCW and Title 
110 WAC.

WAC 392-400-230 Persons authorized to impose disci-
pline, suspension, or expulsion upon 
students.

WAC 392-400-233 Absences, tardiness, and school meals.

WAC 392-400-235 Discipline—Conditions and limita-
tions.

WAC 392-400-240 Discipline—Grievance procedure.

WAC 392-400-245 Short-term suspension—Conditions 
and limitations.

WAC 392-400-250 Short-term suspension—Prior confer-
ence required—Notice to parent.

WAC 392-400-255 Short-term suspension—Grievance 
procedure.

WAC 392-400-260 Long-term suspension—Conditions 
and limitations.

WAC 392-400-265 Long-term suspension—Notice of hear-
ing—Waiver of hearing.

WAC 392-400-270 Long-term suspension—Prehearing 
and hearing process.

WAC 392-400-275 Expulsion—Conditions and limitations.

WAC 392-400-280 Expulsion—Notice of hearing—Waiver 
of hearing.

WAC 392-400-285 Expulsion—Prehearing and hearing 
process.

WAC 392-400-295 Emergency expulsion—Limitations.

WAC 392-400-300 Emergency expulsion—Notice of hear-
ing—Waiver of hearing right.

WAC 392-400-305 Emergency expulsion—Prehearing and 
hearing process.

WAC 392-400-310 Appeals—Long-term suspension and 
expulsion.

WAC 392-400-315 Appeals—Hearing before school board 
or disciplinary appeal council—Proce-
dures.

WAC 392-400-317 Appeals—Discipline and short-term 
suspension grievances.

WAC 392-400-320 School board or disciplinary appeal 
council decisions.

WAC 392-400-410 Appeal for extension of an expulsion.
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Reasons Supporting Proposal: (1) New proposed WAC 
110-15-0024 is necessary to comply with section 1, chapter 
9, Laws of 2017, which authorizes categorical eligibility to 
child welfare program participants. (2) Rule changes are nec-
essary to implement family home child care providers' collec-
tive bargaining agreements for 2019-2021. (3) The federal 
child care development fund requires states to maintain the 
level of subsidy needed to ensure that providers can afford 
the cost of fully implementing high quality care and that all 
families have equal access to child care. The proposed 
increase in center rates responds to a corrective action direct-
ing DCYF to improve equal access for all families. The pro-
posed increase will bring all center rates to at or above the 
45th percentile for early achievers level 2 based on the 2018 
market rate survey. (4) DCYF responded to licensed provid-
ers' concerns about current rules by negotiating with those 
providers proposed new WAC 110-15-0278, amended WAC 
110-15-0277, and repealed WAC 110-15-0279. (5) Gener-
ally, the proposed rules clarify program policies that are fre-
quently the subjects to [of] participants' questions. The pro-
posed rules are intended to alleviate those questions by 
improving the rules' clarity and readability. Finally, the pro-
posed rules implement chapter 52, Laws of 2018, which 
transfers the department of social and health [service]'s duties 
to DCYF effective July 1, 2019.

Statutory Authority for Adoption: RCW 43.216.055 and 
43.216.065.

Statute Being Implemented: RCW 43.216.135 through 
43.216.143, and chapter 52, Laws of 2018.

Rule is not necessitated by federal law, federal or state 
court decision.

Name of Proponent: DCYF, governmental.
Name of Agency Personnel Responsible for Drafting: 

Jason Ramynke, Olympia, Washington, 360-688-0911; 
Implementation and Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required 
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 
34.05.328. DCYF is not among the agencies listed as 
required to comply with RCW 34.05.328 (5)[(a)](i). DCYF 
does not voluntarily make that section applicable to the adop-
tion of the proposed rules.

This rule proposal, or portions of the proposal, is exempt 
from requirements of the Regulatory Fairness Act because 
the proposal: 

Is exempt under RCW 19.85.025(3) as the rules relate 
only to internal governmental operations that are not 
subject to violation by a nongovernment party; and 
rule content is explicitly and specifically dictated by 
statute.

Is exempt under RCW 19.85.030.
Explanation of exemptions: The proposed rules primar-

ily impact individuals. The proposals that do impact small 
businesses (child care providers) do not impose new require-
ments with a cost. They are limited to clarifying time limits 
for responding to request[s] for records to support invoices 
and time limits for correcting underpayments and overpay-
ments.

April 17, 2019
Brenda Villarreal

Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0015  Determining family size. (1) 
((DSHS)) DCYF determines a consumer's family size as fol-
lows:

(a) For a single parent, including a minor parent living 
independently, ((DSHS)) DCYF counts the consumer and the 
consumer's children;

(b) For unmarried parents who have at least one mutual 
child, ((DSHS)) DCYF counts both parents and all of their 
children living in the household;

(c) Unmarried parents who have no mutual children are 
counted as separate WCCC ((families)) households, the 
unmarried parents and their respective children living in the 
household;

(d) For married parents, ((DSHS)) DCYF counts both 
parents and all of their children living in the household;

(e) For parents who are undocumented aliens as defined 
in WAC 388-424-0001, ((DSHS)) DCYF counts the parents 
and children, documented and undocumented, and all other 
family rules in this section apply. Children needing care must 
meet citizenship requirements described in WAC ((170-290-
0005)) 110-15-0005;

(f) For a legal guardian verified by a legal or court docu-
ment, adult sibling or step-sibling, nephew, niece, aunt, 
uncle, grandparent, any of these relatives with the prefix 
"great," such as a "great-nephew," or an in loco parentis cus-
todian who is not related to the child as described in WAC 
((170-290-0005, DSHS)) 110-15-0005, DCYF counts only 
the children and only the children's income is counted;

(g) For a parent who is out of the household because of 
employer requirements, such as training or military service, 
and expected to return to the household, ((DSHS)) DCYF
counts the consumer, the absent parent, and the children;

(h) For a parent who is voluntarily out of the household 
for reasons other than requirements of the employer, such as 
unapproved schooling and visiting family members, and is 
expected to return to the household, ((DSHS)) DCYF counts 
the consumer, the absent parent, and the children. WAC 
((170-290-0020)) 110-15-0020 and all other family and 
household rules in this section apply;

(i) For a parent who is out of the country and waiting for 
legal reentry in to the United States, ((DSHS)) DCYF counts 
only the consumer and children residing in the United States 
and all other family and household rules in this section apply;

(j) An incarcerated parent is not part of the household 
count for determining income and eligibility. ((DSHS)) 
DCYF counts the remaining household members using all 
other family rules in this section; and

(k) For a parent incarcerated at a Washington state cor-
rectional facility whose child lives with them at the facility, 
((DSHS)) DCYF counts the parent and child as their own 
household.

(2) ((In addition to family members described in subsec-
tion (1)(a) through (k) of this section, siblings of the child 
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needing care, unless they are parents themselves, who meet 
the following criteria are counted by DSHS as part of the 
family for WCCC eligibility:

(a) Eighteen year old siblings who are enrolled in high 
school or a general equivalency diploma (GED) program 
until turning nineteen or completing high school/GED, 
whichever comes first; and

(b) Siblings up to twenty-one years of age who are par-
ticipating in an approved program through a school district's 
special education department under RCW 28A.155.020.)) 
When the household consists of the consumer's own child 
and another child identified in subsection (1)(f) of this sec-
tion, the household may be combined into one household or 
kept as distinct households for the benefit of the consumer.

NEW SECTION

WAC 110-15-0024  Categorical eligibility for families 
receiving child protective, child welfare, or family assess-
ment response services. (1) Families with children who have 
received child protective services as defined and used by 
chapters 26.44 and 74.13 RCW, child welfare services as 
defined and used by chapter 74.13 RCW, or services through 
a family assessment response, as defined and used by chapter 
26.44 RCW in the six months previous to application or reap-
plication for working connections child care (WCCC) bene-
fits are eligible for WCCC benefits for a twelve-month period 
if, in addition the:

(a) Consumer is a Washington resident;
(b) Family has been referred for child care as part of the 

family's case management as defined by RCW 74.13.020; 
and

(c) Child or children are residing with a biological parent 
or guardian.

(2) Families eligible for WCCC under this section will:
(a) Have no copayment;
(b) Be authorized for full-time child care regardless of 

participation in an approved activity; and
(c) Be eligible to have benefits paid only to a licensed, 

certified, or contracted child care provider that meets the 
requirements in WAC 110-15-0125.

AMENDATORY SECTION (Amending WSR 19-01-111, 
filed 12/18/18, effective 1/18/19)

WAC 110-15-0034  Providers' responsibilities. Child 
care providers who accept child care subsidies must do the 
following:

(1) Licensed or certified child care providers who accept 
child care subsidies must comply with all child care licensing 
or certification requirements contained in this chapter, chap-
ter 43.216 RCW and chapters 110-06, 110-300, 110-300A, 
110-300B, and 110-305 WAC.

(2) In-home/relative child care providers must comply 
with the requirements contained in this chapter, chapter 
43.216 RCW, and chapters 110-06 and 110-16 WAC.

(3) In-home/relative child care providers must not sub-
mit an invoice for more than six children for the same hours 
of care.

(4) All child care providers must use DCYF's electronic 
attendance recordkeeping system or a DCYF-approved elec-

tronic attendance recordkeeping system as required by WAC 
110-15-0126. Providers must limit attendance system access 
to authorized individuals and for authorized purposes, and 
maintain physical and environmental security controls.

(a) Providers using DCYF's electronic recordkeeping 
system must submit monthly attendance records prior to 
claiming payment. Providers using a DCYF-approved elec-
tronic recordkeeping system must finalize attendance records 
prior to claiming payment.

(b) Providers must not edit attendance records after mak-
ing a claim for payment.

(5) All child care providers must complete and maintain 
accurate daily attendance records. If requested by DCYF or 
DSHS, the provider must provide to the requesting agency 
the following records:

(a) Attendance records must be provided to DCYF or 
DSHS within twenty-eight calendar days of the date of a writ-
ten request from either department.

(b) Pursuant to WAC 110-15-0268, the attendance 
records delivered to DCYF or DSHS may be used to deter-
mine whether a provider overpayment has been made and 
may result in the establishment of an overpayment and in an 
immediate suspension of the provider's subsidy payment.

(6) All child care providers must maintain and provide 
receipts for billed field trip/quality enhancement fees as fol-
lows. If requested by DCYF or DSHS, the provider must pro-
vide the following receipts for billed field trip/quality 
enhancement fees:

(a) Receipts from the previous twelve months must be 
available immediately for review upon request by DCYF;

(b) Receipts from one to five years old must be provided 
within twenty-eight days of the date of a written request from 
either department.

(7) All child care providers must collect copayments 
directly from the consumer or the consumer's third-party 
payor, and report to DCYF if the consumer has not paid a 
copayment to the provider within the previous sixty days.

(8) All child care providers must follow the billing pro-
cedures required by DCYF.

(9) Child care providers who accept child care subsidies 
must not:

(a) Claim a payment in any month a child has not 
attended at least one day within the authorization period in 
that month; however, in the event a ten-day notice terminat-
ing a provider's authorization extends into the following 
month, the provider may claim a payment for any remaining 
days of the ten calendar day notice in that following month;

(b) ((Submit)) Claim an invoice for payment later than 
((one calendar year)) six months after the ((actual date)) 
month of service, or the date of the invoice, whichever is 
later; or

(c) Charge consumers the difference between the pro-
vider's customary rate and the maximum allowed state rate.

(10) Licensed and certified providers must not charge 
consumers for:

(a) Registration fees in excess of what is paid by subsidy 
program rules;

(b) Days for which the child is scheduled and authorized 
for care but absent;
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(c) Handling fees to process consumer copayments, child 
care services payments, or paperwork;

(d) Fees for materials, supplies, or equipment required to 
meet licensing rules and regulations; or

(e) Child care or fees related to subsidy billing invoices 
that are in dispute between the provider and the state.

(11) Providers who care for children in states bordering 
Washington state must verify they are in compliance with 
their state's licensing regulations and notify DCYF within ten 
days of any suspension, revocation, or changes to their 
license.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0090  Minimum copayment. (1) The 
consumer is eligible for the minimum copayment ((is paid)) 
when:

(a) The consumer has countable monthly income at or 
below eighty-two percent of the federal poverty guidelines;

(b) The consumer is a minor parent and receives TANF; 
or

(c) The consumer is a minor parent and is part of the con-
sumer's parent's or consumer's relative's TANF assistance 
unit.

(2) ((First application. The consumer pays the mini-
mum copayment at first application for WCCC when benefits 
are paid. The consumer pays the minimum copayment:

(a) Beginning in the month that DSHS pays for WCCC 
child care services; and

(b) The first full calendar month thereafter.
(3) Reapplication. The consumer pays the minimum 

copayment at reapplication for WCCC after a break of at least 
thirty days in the consumer's approved activities. The con-
sumer pays the minimum copayment:

(a) Beginning in the month that DSHS pays for WCCC 
services; and

(b) The first full calendar month thereafter.
(4) The consumer pays the minimum copayment when 

he or she is a minor parent, and:
(a) Receives TANF; or
(b) Is part of the parent's or relative's TANF assistance 

unit.

(5) DSHS)) The consumer is eligible for the minimum 
copayment beginning the first month that DCYF pays for 
WCCC child care services and the first full calendar month 
thereafter for:

(a) A consumer's first approved application; and
(b) A consumer's approved application following a break 

of at least one calendar month of eligibility.
(3) If the consumer meets the conditions described in 

subsection (2) of this section, the consumer pays the mini-
mum copayment beginning the first month that DCYF pays 
for WCCC child care services and the first full calendar 
month thereafter, even if the consumer's copayment for later 
months calculated under the provisions of WAC 110-15-
0075 exceeds the cost of care.

(4) DCYF does not prorate the copayment.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0120  When notice of payment changes 
is not required. ((DSHS)) DCYF does not give a consumer 
written notice of changes to WCCC eligibility or provider 
payments when:

(1) The consumer tells ((DSHS)) DCYF that he or she no 
longer wants WCCC; ((or))

(2) The consumer has not informed ((DSHS)) DCYF of 
his or her new mailing address; or

(3) DCYF has determined that children have been 
exposed to a serious health or safety risk.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0200  Daily child care rates—Licensed 
or certified child care centers and ((DEL)) DCYF con-
tracted seasonal day camps. (1) Base rate. ((DSHS)) 
DCYF pays the lesser of the following to a licensed or certi-
fied child care center or ((DEL)) DCYF contracted seasonal 
day camp:

(a) The provider's private pay rate for that child; or
(b) The maximum child care subsidy daily rate for that 

child as listed in the following table:

((Infants
(One month - 11 mos.)

Toddlers
(12 - 29 mos.)

Preschool
(30 mos. - 6 yrs not

attending kindergarten
or school)

School-age
(5 - 12 yrs attending kin-

dergarten or school)

Region 1 Full-Day
Half-Day

$34.03
$17.02

$28.62
$14.31

$27.03
$13.52

$25.46
$12.73

Spokane County Full-Day
Half-Day

$34.81
$17.41

$29.28
$14.64

$27.67
$13.84

$26.05
$13.03

Region 2 Full-Day
Half-Day

$34.39
$17.20

$28.68
$14.34

$26.61
$13.31

$23.53
$11.77

Region 3 Full-Day
Half-Day

$45.50
$22.75

$37.93
$18.97

$32.78
$16.39

$31.82
$15.91

Region 4 Full-Day
Half-Day

$52.94
$26.47

$44.20
$22.10

$37.10
$18.55

$33.41
$16.71
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(Chart effective 09/01/17)))

Infants
(One month - 11 mos.)

Toddlers
(12 - 29 mos.)

Preschool
(30 mos. - 6 yrs not

attending kindergarten
or school)

School-age
(5 - 12 yrs attending kin-

dergarten or school)

Region 1 Full-Day
Half-Day

$35.29
$17.65

$32.44
$16.22

$30.53
$15.26

$20.41
$14.71

Spokane County Full-Day
Half-Day

$45.45
$22.73

$38.77
$19.39

$35.65
$17.83

$26.05
$13.03

Region 2 Full-Day
Half-Day

$39.44
$19.72

$31.62
$15.81

$30.44
$15.22

$23.53
$11.77

Region 3 Full-Day
Half-Day

$57.84
$28.92

$49.47
$24.73

$42.34
$21.17

$31.82
$15.91

Region 4 Full-Day
Half-Day

$68.98
$34.49

$59.59
$29.80

$55.57
$27.79

$33.41
$16.71

Region 5 Full-Day
Half-Day

$48.86
$24.43

$40.33
$20.16

$35.47
$17.74

$26.12
$13.06

Region 6 Full-Day
Half-Day

$46.39
$23.20

$39.22
$19.61

$35.29
$17.65

$28.01
$14.01

(i) Centers in Clark County are paid Region 3 rates.
(ii) Centers in Benton, Walla Walla, and Whitman coun-

ties are paid Region 6 rates.
(2) The child care center WAC ((170-295-0010 and 170-

295-0050)) 110-300A-0010 and 110-300A-0050 allows pro-
viders to care for children from one month up to and includ-
ing the ((day before)) end of their eligibility period after their 
thirteenth birthday. The provider must obtain a child-specific 
and time-limited exception from their child care licensor to 
provide care for a child outside the age listed on the center's 
license. If the provider has an exception to care for a child 
who has ((reached)) exceeded the child's thirteenth birthday, 
the payment rate is the same as subsection (1) of this section, 
and the five through twelve year age range column is used for 
comparison. WAC 110-300A-0010 and 110-300A-0050 are 
superseded by WAC 110-300-0005 and 110-300-0356, 
respectively, effective August 1, 2019.

(3) If the center provider cares for a child who is thirteen 
or older, the provider must have a child-specific and time-
limited exception ((and)). The child must meet the special 
needs requirement according to WAC ((170-290-0220)) 110-
15-0220 when thirteen or older at application or reapplica-
tion.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0205  Daily child care rates—Licensed 
or certified family home child care providers. (1) Base 
rate. ((DSHS)) DCYF pays the lesser of the following to a 
licensed or certified family home child care provider:

(a) The provider's private pay rate for that child; or
(b) The maximum child care subsidy daily rate for that 

child as listed in the following table((.

Region 5 Full-Day
Half-Day

$38.82
$19.41

$33.41
$16.71

$29.40
$14.70

$26.12
$13.06

Region 6 Full-Day
Half-Day

$38.18
$19.09

$32.78
$16.39

$28.62
$14.31

$28.01
$14.01

((Infants
(One month - 11 mos.)

Toddlers
(12 - 29 mos.)

Preschool
(30 mos. - 6 yrs not

attending kindergarten
or school)

School-age
(5 - 12 yrs attending kin-

dergarten or school)

Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)

Region 1 Full-Day
Half-Day

$29.62
$14.81

$29.62
$14.81

$25.76
$12.88

$23.78
$11.89

$21.14
$10.57
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(Chart effective until ratification of the 2017-19 collective bargaining agreement with SEIU 925, or July 1, 2017, whichever 
occurs later.) 

((Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)

Region 1 Full-Day
Half-Day

$30.21
$15.11

$30.21
$15.11

$26.28
$13.14

$24.26
$12.13

$21.56
$10.78

Spokane 
County

Full-Day
Half-Day

$30.93
$15.47

$30.93
$15.47

$26.89
$13.45

$24.81
$12.41

$22.03
$11.02

Region 2 Full-Day
Half-Day

$31.27
$15.64

$31.27
$15.64

$27.19
$13.60

$24.93
$12.47

$22.91
$11.46

Region 3 Full-Day
Half-Day

$42.82
$21.41

$42.82
$21.41

$36.25
$18.13

$36.25
$18.13

$29.38
$14.69

Region 4 Full-Day
Half-Day

$54.37
$27.19

$54.37
$27.19

$45.31
$22.66

$40.78
$20.39

$32.31
$16.16

Region 5 Full-Day
Half-Day

$37.07
$18.54

$37.07
$18.54

$32.23
$16.12

$27.19
$13.60

$22.91
$11.46

Region 6 Full-Day
Half-Day

$33.33
$16.67

$33.33
$16.67

$28.99
$14.50

$27.19
$13.60

$25.60
$12.80

(Chart effective upon ratification of the 2017-19 collective bargaining agreement with SEIU 925, or July 1, 2017, whichever 
occurs later.))) effective upon ratification of the 2019-21 collective bargaining agreement with SEIU 925, or July 1, 2019, 
whichever occurs later:

Spokane 
County

Full-Day
Half-Day

$30.32
$15.16

$30.32
$15.16

$26.36
$13.18

$24.32
$12.16

$21.60
$10.80

Region 2 Full-Day
Half-Day

$30.66
$15.33

$30.66
$15.33

$26.66
$13.33

$24.44
$12.22

$22.46
$11.23

Region 3 Full-Day
Half-Day

$41.98
$20.99

$41.98
$20.99

$35.54
$17.77

$35.54
$17.77

$28.80
$14.40

Region 4 Full-Day
Half-Day

$53.30
$26.65

$53.30
$26.65

$44.42
$22.21

$39.98
$19.99

$31.68
$15.84

Region 5 Full-Day
Half-Day

$36.34
$18.17

$36.34
$18.17

$31.60
$15.80

$26.66
$13.33

$22.46
$11.23

Region 6 Full-Day
Half-Day

$32.68
$16.34

$32.68
$16.34

$28.42
$14.21

$26.66
$13.33

$25.10
$12.55

Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)

Region 1 Full-Day
Half-Day

$31.25
$15.63

$31.25
$15.63

$26.79
$13.39

$25.89
$12.95

$22.32
$11.16

Spokane 
County

Full-Day
Half-Day

$32.59
$16.29

$32.59
$16.29

$27.86
$13.84

$26.79
$13.39

$26.79
$13.39

Region 2 Full-Day
Half-Day

$32.14
$16.07

$32.14
$16.07

$29.46
$14.73

$26.79
$13.39

$25.00
$12.50

Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)
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(c) The maximum child care subsidy daily rate for that child as listed in the following table beginning July 1, 2020:

Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)

Region 1 Full-Day
Half-Day

$33.13
$16.56

$33.13
$16.56

$28.39
$14.20

$27.45
$13.72

$23.66
$11.83

Spokane 
County

Full-Day
Half-Day

$34.54
$17.27

$34.54
$17.27

$29.34
$14.67

$28.39
$14.20

$28.39
$14.20

Region 2 Full-Day
Half-Day

$34.07
$17.04

$34.07
$17.04

$31.23
$15.62

$28.39
$14.20

$26.50
$13.25

Region 3 Full-Day
Half-Day

$45.43
$22.71

$45.43
$22.71

$39.75
$19.88

$38.43
$19.21

$31.14
$15.57

Region 4 Full-Day
Half-Day

$57.63
$28.82

$57.63
$28.82

$51.62
$25.81

$43.54
$21.77

$34.25
$17.13

Region 5 Full-Day
Half-Day

$39.29
$19.65

$39.29
$19.65

$37.00
$18.50

$33.13
$16.56

$28.39
$14.20

Region 6 Full-Day
Half-Day

$35.96
$17.98

$35.96
$17.98

$33.13
$16.56

$30.11
$15.06

$27.45
$13.72

(2) The half-day rate is increased for family home pro-
viders in all regions and for all ages to a partial-day rate that 
is seventy-five percent of the full-day rate when:

(a) The family home provider provides child care ser-
vices for the child during a morning session and an afternoon 
session. A morning session shall begin at any time after 12:00 
a.m. and end before 12:00 p.m. An afternoon session shall 
begin at any time after 12:00 p.m. and end before 12:00 a.m.;

(b) The family home provider is not entitled to payment 
at the full-day rate; and

(c) In no event shall a child care provider be entitled to 
two partial-day rates totaling one hundred fifty percent of the 
daily rate.

This subsection becomes effective upon ratification of 
the 2019-21 collective bargaining agreement with SEIU 925, 
or July 1, 2019, whichever occurs later.

(3) The family home child care WAC ((170-296A-0010 
and 170-296A-5550)) 110-300B-0010 and 110-300B-5550
allow((s)) providers to care for children from birth up to and 
including the ((day before)) end of their eligibility period 
after their thirteenth birthday. WAC 110-300B-0010 and 

110-300B-5550 are superseded by WAC 110-300-0005 and 
110-300-0355, respectively, effective August 1, 2019.

(((3))) (4) If the family home provider cares for a child 
who is thirteen years of age or older, the provider must follow 
WAC ((170-296A-0050 and 170-296A-5625 and the)) 110-
300B-0050 and 110-300B-5625. A child who is thirteen 
years of age or older at application must meet the special 
needs requirement according to WAC ((170-290-0220.

(4) DSHS)) 110-15-0220. If the provider has an excep-
tion to care for a child who has reached the child's thirteenth 
birthday, the payment rate is the same as subsection (1) of 
this section and the five through twelve year age range col-
umn is used for comparison. WAC 110-300B-0050 and 110-
300B-5625 are superseded by WAC 110-300-0300 and 110-
300-0355, respectively, effective August 1, 2019.

(5) DCYF pays family home child care providers at the 
licensed home rate regardless of their relation to the children 
(with the exception listed in subsection (((5))) (6) of this sec-
tion). ((Refer to subsection (1) and the five through twelve 
year age range column for comparisons.

(5) DSHS))

Region 3 Full-Day
Half-Day

$42.86
$21.43

$42.86
$21.43

$37.50
$18.75

$36.25
$18.13

$29.38
$14.69

Region 4 Full-Day
Half-Day

$54.37
$27.19

$54.37
$27.19

$48.70
$24.35

$41.07
$20.54

$32.31
$16.16

Region 5 Full-Day
Half-Day

$37.07
$18.54

$37.07
$18.54

$34.90
$17.45

$31.25
$15.63

$26.79
$13.39

Region 6 Full-Day
Half-Day

$33.93
$16.96

$33.93
$16.96

$31.25
$15.63

$28.41
$14.20

$25.89
$12.95

Infants
(Birth - 11 mos.)

Enhanced
Toddlers

(12 - 17 mos.)
Toddlers

(18 - 29 mos.)

Preschool
(30 mos. - 6 yrs not 

attending kindergarten 
or school)

School-age
(5 - 12 yrs attending

kindergarten or 
school)
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(6) DCYF cannot pay family home child care providers 
to provide care for children in their care if the provider is:

(a) The child's biological, adoptive or step-parent;
(b) The child's legal guardian or the guardian's spouse or 

live-in partner; or
(c) Another adult acting in loco parentis or that adult's 

spouse or live-in partner.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0210  Tiered reimbursement and qual-
ity improvement awards. (1) ((Starting September 1, 2013, 
providers receiving payment under the WCCC program will 
receive a two percent increase in the subsidy rate, calculated 
on the base rate, for enrolling in level 2 in the early achievers 
program. Providers must complete level 2, advance to level 3 
within thirty months, and maintain a level 3 rating in order to 
maintain this increase.)) Providers receiving payment under 
the WCCC program will receive a tiered reimbursement as 
outlined in the "Early Achievers Operating Guidelines."

(2) Quality improvement awards, as described by chap-
ter ((43.215)) 43.216 RCW, are reserved for early achievers 
participating providers offering programs to an enrollment 
population consisting of at least five percent of ((nonschool 
age)) children receiving a state subsidy.

(a) Qualifying state subsidy programs include working 
connections child care (WCCC), seasonal child care (SCC), 
((children's administration (CA))) DCYF child welfare child 
care programs, homeless child care program (HCCP), 
ECLIPSE and ((medicare)) medicaid child care programs. 
Other qualifying programs may include those supported by 
municipalities, colleges or universities, local school districts, 
or federally recognized tribal organizations.

(i) Participants providing homeless child care program, 
ECLIPSE, or medicaid services must present ((DEL)) DCYF
with information indicating that services were provided 
under these programs.

(ii) Participants providing subsidized child care sup-
ported by municipalities, colleges or universities, local 
school districts, or federally recognized tribal organizations 
must present ((DEL)) DCYF with information indicating that 
services were provided under these programs.

(b) Percent subsidy calculations are derived from a 
monthly average of the number of children receiving ((state)) 
qualifying subsidy divided by the monthly average licensed 
capacity of a specific provider over a twelve-month period.

(i) The twelve-month period utilized for the above calcu-
lation will include the twelve months prior to the formal 
release of a facility's early achievers rating.

(ii) Facilities must have provided care at least one day in 
a given month for that month to be utilized in the above cal-
culation.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0240  Child care subsidy rates—In-
home/relative providers. (1) Base rate. When a consumer 
employs an in-home/relative provider, ((DSHS)) DCYF pays 

the lesser of the following to an eligible in-home/relative pro-
vider for child care:

(a) The provider's private pay rate for that child; or
(b) The maximum child care subsidy rate of two dollars 

and ((forty-seven)) fifty-five cents per hour ((for the)) per
child ((who needs the greatest number of hours of care and 
two dollars and forty-four cents per hour for the care of each 
additional child in the family. Beginning July 1, 2017, or 
upon ratification of the 2017-19 collective bargaining agree-
ment with SEIU 925, whichever occurs later, the maximum 
child care subsidy rate and the rate for each additional child 
in the family increase to two dollars and fifty cents per hour)). 
Beginning July 1, 2020, the maximum child care subsidy rate 
is two dollars and sixty-five cents per hour per child.

(2) ((DSHS)) DCYF may pay above the maximum 
hourly rate for children who have special needs ((under WAC 
170-290-0235)) pursuant to WAC 110-15-0235.

(3) ((DSHS)) DCYF makes the WCCC payment directly 
to a consumer's eligible provider.

(4) When applicable, ((DSHS)) DCYF pays the 
employer's share of the following:

(a) Social Security and medicare taxes (FICA) up to the 
wage limit;

(b) Federal Unemployment Taxes (FUTA); and
(c) State unemployment taxes (SUTA).
(5) If an in-home/relative provider receives less than the 

wage base limit per family in a calendar year, ((DSHS)) 
DCYF refunds all withheld taxes to the provider.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0249  Nonstandard hours bonus. (1) A 
consumer's provider may receive a nonstandard hours bonus 
(NSHB) payment ((of seventy-five dollars)) per child per 
month for care provided if:

(a) The provider is licensed or certified;
(b) The provider provides at least thirty hours of non-

standard hours care during one month; and
(c) The total cost of the NSHB to the state does not 

exceed the amount appropriated for this purpose by the legis-
lature for the current state fiscal year.

(2) Nonstandard hours are defined as:
(a) Before 6 a.m. or after 6 p.m.;
(b) Any hours on Saturdays and Sundays; and
(c) Any hours on legal holidays, as defined in RCW 

1.16.050.
(3) NSHB amounts are:
(a) Seventy-six dollars and fifty cents for family homes; 

and
(b) Seventy-five dollars for centers.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0266  Payment discrepancies—Gener-
ally. (1) Payment discrepancies include both underpayments 
and overpayments.

(2) For consumers not covered under WAC ((170-290-
0267 through 170-290-0275)) 110-15-0267 through 110-15-
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0275, payment discrepancies are subject to chapter 388-410 
WAC.

(3) For providers covered under the collective bargain-
ing agreement, all other payment discrepancy issues are cov-
ered under WAC ((170-290-0275 and 170-290-0277)) 110-
15-0275 and 110-15-0277.

(4) For all providers, payment discrepancies resulting 
from program violations or suspected fraud are covered 
under WAC ((170-290-0277 and 170-290-0279)) 110-15-
0277 and 110-15-0278.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0267  Payment discrepancies—Pro-
vider underpayments. (1) Underpayments to a provider 
occur if ((DSHS)) DCYF pays less than the amount the pro-
vider is eligible to receive.

(2) Underpayment requests will only be considered by 
DSHS if the provider submitted the original invoice for pay-
ment to ((DSHS)) DCYF no later than ((twelve)) six months 
after the date of service.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0275  Payment discrepancies—Provid-
ers. (1) This section applies to all child care providers.

(2) ((For in-home/relative and licensed family home 
child care providers, disputes regarding underpayments are 
grievable.

(3) Payment discrepancies may be corrected based on 
time frames for payment. Correction of payment discrepan-
cies depends on the following circumstances:

(a))) Providers must submit a billing invoice for payment 
within ((twelve)) six months of the date ((of service)) child 
care services are provided. Any invoice submitted more than 
((twelve)) six months from date ((of service)) child care ser-
vices are provided will not be processed.

(((b) If the billing invoice for payment is made within the 
twelve-month period, the time limits for correcting payment 
errors are:)) (3) For purposes of correcting payment errors 
based on correctly submitted invoices under the provisions of 
subsection (2) of this section, the following time limits apply:

(a) For underpayments:
(i) Two years back from the date the payment was issued

if the error ((is)) was based on rates paid by age or region, 
((unless the error is discovered by a federal audit, in which 
case the provider has up to twenty-four months after the date 
of service to ask for a corrected payment)) except as provided 
in (a)(iii) of this subsection; or

(ii) Three years back from the date payment was issued 
if the error was based on any issue other than rates paid by 
age or region; and

(iii) Three years back ((if the error was for any other rea-
son, including an error discovered)) from the date the pay-
ment was issued for any underpayment identified by a federal 
or state audit((, in which case the provider has up to three 
years after the date of service to ask for a corrected pay-
ment)).

(b) For overpayments:
(i) Two years back from the date payment was issued if 

the error was based on rates paid by age or region, except as 
provided in (b)(iii) of this subsection; and DSHS or DCYF 
must notify the provider of the overpayment by personal ser-
vice or by certified mail, return receipt requested, within two 
years of the date the payment was issued; or

(ii) Three years back from the date payment was issued 
if the error was based on any issue other than rates paid by 
age or region; DSHS or DCYF must notify the provider of the 
overpayment by personal service or by certified mail, return 
receipt requested, within three years of the date the payment 
was issued; and

(iii) Three years back from the date the payment was 
issued for any overpayment identified by a federal or state 
audit; DSHS or DCYF must notify the provider of the over-
payment by personal service or by certified mail, return 
receipt requested, within three years of the date the payment 
was issued.

(4) For in-home/relative and family home child care pro-
viders, disputes regarding underpayments may be addressed 
through the grievance process provided for in the collective 
bargaining agreement.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-0277  Provider program violations 
((and suspected fraud)). ((Eligible child care providers 
described in WAC 170-290-0125 must comply with all pro-
vider responsibilities listed in WAC 170-290-0034. Failure to 
comply causing a provider overpayment will result in a pro-
gram violation finding and may cause the agency to impose 
sanctions.

(1) Administrative errors are payment discrepancies 
which result from a departmental mistake. Provider overpay-
ments caused by administrative error still require repayment 
of ineligible amounts. Administrative errors will not result in 
a finding of a program violation.

(2) An unintentional program violation is an overpay-
ment resulting from a provider's error and not caused with 
willful knowledge.

(a) An unintentional program violation can include a 
provider's unfamiliarity with program rules and require-
ments.

(b) Any unintentional provider error resulting in an over-
payment will result in department consultation with the pro-
vider.

(c) The department tracks all unintentional program vio-
lations in order to identify program improvement areas.

(d) Unintentional program violations require provider 
repayment of ineligible funds.

(3) An intentional program violation is an overpayment 
caused by a provider's willful failure to comply with program 
rules.

(a) Any repeated misrepresentation of invoices or other 
information submitted to the department or failure to submit 
documentation upon request is an intentional program viola-
tion.
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(b) If a provider has been consulted by the department 
for billing concerns and overpayment but then continues to 
have overpayment findings, then the department will impose 
sanctions as listed in WAC 170-290-0279.

(c) Overpayments caused by intentional program viola-
tions require provider repayment of ineligible funds.

(d) Beginning March 1, 2018, all intentional program 
violations will be cited by the department, and providers with 
more than three instances of intentional program violations 
will be subject to review for program ineligibility.

(i) The department has discretion to impose additional 
sanctions if a provider has more than three instances of inten-
tional program violations.

(ii) As per WAC 170-290-0280 and 170-290-0285, a 
provider can dispute the department's finding of program 
ineligibility.

(4) Suspected fraud is a departmental determination 
resulting in referral to the office of fraud and accountability 
(OFA) at the department of social and health services 
(DSHS).

(a) Program fraud is defined in RCW 74.04.004. Pro-
gram staff at the department of early learning and DSHS do 
not criminally investigate fraud. OFA conducts criminal 
investigations and pursues prosecution of program fraud.

(b) Departmental program staff will identify instances of 
suspected fraud when facts available to the department indi-
cate the provider willfully violated program rules. This 
includes repeated instances of misrepresentation.

(c) Program staff will not inform the provider when sus-
pected fraud is referred to OFA.

(d) Providers convicted for program fraud are perma-
nently barred from future participation in the program as a 
child care provider or consumer.)) (1) A provider's failure to 
comply with a requirement or condition described in this 
chapter may result in a program violation finding and may 
cause the department to terminate the provider from the 
WCCC program. If the department determines a provider 
failed to comply with a requirement or condition described in 
this chapter, the department may do one or more of the fol-
lowing:

(a) Offer and provide technical assistance to allow the 
provider an opportunity to correct the noncompliance issue or 
issues;

(b) Require a provider compliance agreement (PCA) for 
the purpose of correcting noncompliance issues;

(c) Terminate the provider's participation in the WCCC 
subsidy program based on a department determination of the 
third noncompliance within twenty-four months; and

(d) Establish an overpayment as outlined in WAC 110-
15-0268.

(2) A provider compliance agreement (PCA) must con-
tain the following:

(a) A description of the noncompliance issues and the 
regulations or statutes violated;

(b) A statement from the provider describing the pro-
vider's proposed plan to comply with the regulations or stat-
utes;

(c) The date by which the noncompliance issues must be 
corrected; and

(d) The signatures of the provider and the department 
representative agreeing to the terms of the PCA.

(3) On or after the date the provider must be in compli-
ance under subsection (2)(c) of this section, the department 
must provide written verification indicating whether the cor-
rective action requirements described in the PCA were satis-
factorily corrected.

(4) A provider found to have committed fraud to obtain 
child care subsidy payments is permanently disqualified from 
future participation in the WCCC program as a child care 
provider or consumer. The department considers a consumer 
or entity to have committed fraud when:

(a) A judgment of conviction has been entered against an 
individual or entity by a federal, state, or local court, regard-
less of whether:

(i) There is a post-trial motion or an appeal pending; or
(ii) The judgment of conviction or other record relating 

to the criminal conduct has been expunged or otherwise 
removed.

(b) A federal, state, or local court has made a finding of 
guilt against an individual or entity;

(c) A federal, state, or local court has accepted a plea of 
guilty or Alford plea by an individual entity; or

(d) An individual or entity has entered into participation 
in a first offender, deferred adjudication, or other program or 
arrangement where judgment of conviction has been with-
held.

NEW SECTION

WAC 110-15-0278  Consumer program violation. A 
consumer found to have committed fraud to obtain child care 
subsidy benefits is permanently disqualified from receiving 
child care subsidy program benefits. The department consid-
ers a consumer or entity to have committed fraud when:

(1) A judgment of conviction has been entered against an 
individual or entity by a federal, state, or local court, regard-
less of whether:

(a) There is a post-trial motion or an appeal pending; or
(b) The judgment of conviction or other record relating 

to the criminal conduct has been expunged or otherwise 
removed.

(2) A federal, state, or local court has made a finding of 
guilt against an individual or entity;

(3) A federal, state, or local court has accepted a plea of 
guilty or Alford plea by an individual or entity; or

(4) An individual or entity has entered into participation 
in a first offender, deferred adjudication or other program or 
arrangement where judgment of conviction has been with-
held.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-3566  Subsidized child care providers' 
responsibilities. Licensed or certified child care providers 
who accept SCC subsidies must do the following:

(1) Comply with all of the ((DEL)) DCYF child care 
licensing or certification requirements as provided in chap-
ters ((170-295, 170-296A, or 170-297)) 110-300A and 110-
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300B WAC until August 1, 2019, and chapter 110-300 WAC 
thereafter, and chapter 110-305 WAC;

(2) Report pending charges or convictions to ((DSHS)) 
DCYF as provided in chapters ((170-295, 170-296A, or 170-
297)) 110-300A and 110-300B WAC until August 1, 2019, 
and chapter 110-300 WAC thereafter, and chapter 110-305
WAC;

(3) Keep complete and accurate daily attendance records 
for children in their care and allow access to DEL to inspect 
attendance records during all hours in which authorized child 
care is provided as follows:

(a) Current attendance records including records from 
the previous twelve months, must be available immediately 
for review upon request by DEL.

(b) Attendance records ((older than twelve months to 
five years old must be provided to DSHS or DEL within two 
weeks of the date of a written request from either department. 
Beginning July 1, 2017, or upon ratification of the 2017-19 
collective bargaining agreement with SEIU 925, whichever 
occurs later, the records)) must be provided within twenty-
eight consecutive calendar days of the date of a written 
request from either department.

(c) Failure to make attendance records available as pro-
vided in this subsection may:

(i) Result in the immediate suspension of the provider's 
subsidy payments; and

(ii) Establish a provider overpayment as provided in 
WAC ((170-290-0268;)) 110-15-0268.

(4) Allow consumers access to their child at all times 
while the child is in care;

(5) Collect copayments directly from the consumer or 
the consumer's third-party payor, and report to ((DSHS)) 
DCYF if the consumer has not paid a copayment to the pro-
vider within the previous sixty days;

(6) Follow billing procedures as described in the most 
recent version of "Child Care Subsidies: A Guide for 
Licensed and Certified Family Home Child Care Providers"; 
"Child Care Subsidies: A Guide for Licensed and Certified 
Child Care Centers," including billing only for actual units of 
child care under WCCC billing guidelines;

(7) Not claim a payment in any month in which a child 
has not attended at least one day in that month;

(8) Invoice the state no later than ((one calendar year)) 
six months after the actual date of service;

(9) Not charge subsidized families for:
(a) The difference between the provider's customary rate 

and the maximum allowed state rate;
(b) Registration fees in excess of what is paid by subsidy 

program rules;
(c) Absent days on days in which the child is not sched-

uled and authorized for care;
(d) Handling fees to process consumer copayments, 

child care services payments, or paperwork;
(e) Fees for materials, supplies, or equipment required to 

meet licensing rules and regulations; or
(f) Child care or fees related to subsidy billing invoices 

that are in dispute between the provider and the state; and
(10) For providers who care for children in states border-

ing Washington, verify that they are currently complying 
with their state's licensing regulations, and notify ((DSHS)) 

DCYF within ten days of any suspension, revocation, or 
changes to their license.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-3850  Payment discrepancies generally.
Child care subsidy payment discrepancies are described in 
WAC ((170-290-0266 through 170-290-0275)) 110-15-0266 
through 110-15-0275, with the exception of underpayments 
requested by licensed child care centers, which will only be 
considered for ((twelve)) six months after the date of ser-
vices.

AMENDATORY SECTION (Amending WSR 18-14-078, 
filed 6/29/18, effective 7/1/18)

WAC 110-15-3857  Program violations and suspected 
fraud. WAC ((170-290-0277 and 170-290-0279)) 110-15-
0277 and 110-15-0278 apply to the seasonal child care pro-
gram.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 110-15-0130 In-home/relative providers—Eligibil-
ity.

WAC 110-15-0279 Program violation sanctions.
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