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WSR 19-23-001
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed November 6, 2019, 12:19 p.m.]

Title of Rule and Other Identifying Information: WAC
458-20-189 Sales to and by the state of Washington and
municipal corporations, including counties, cities, towns,
school districts, and fire districts.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-20-189 to reflect 2019 legislation that
expands a sales and use tax exemption for personal property
sold between political subdivisions to include sales or uses of
personal property as a result of a merger, and creates a new
sales and use tax exemption or sales or uses of personal prop-
erty made under contractual consolidations of political subdi-
visions in which the taxpayer that originally paid the sales or
use tax continues to benefit from the personal property.

Reasons Supporting Proposal: The rule is being
amended to incorporate legislation from 2019 (SB 5337).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.08.0278 and
82.12.0274.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Linda King, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1530; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1603.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The amend-
ments to WAC 458-20-189 only incorporate statutory provi-
sions and are not interpretive. The amendments are needed to
reflect 2019 legislative changes made to RCW 82.08.0278
and 82.12.0274.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
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THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Linda King, Department
of Revenue, P.O. Box 47476, Olympia, WA 98504-7476,
phone 360-534-1530, fax 360-534-1606, email LindaK@
dor.wa.gov, AND RECEIVED BY January 21, 2020.

November 6, 2019
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-08-076,
filed 4/3/17, effective 5/4/17)

WAC 458-20-189 Sales to and by the state of Wash-
ington and municipal corporations, including counties,
cities, towns, school districts, and fire districts. (1) Intro-
duction. This rule discusses the business and occupation
(B&O0), retail sales, use, and public utility tax applications to
sales made to and by the state of Washington and municipal
corporations including, but not limited to, counties, cities,
towns, school districts, fire districts, and other special dis-
tricts.

(a) Other rules that may apply. Readers may also want
to refer to other rules for additional information, including
the following:

(1) WAC 458-20-106 Casual or isolated sales—Business
reorganizations.

(i) WAC 458-20-118 Sale or rental of real estate, license
to use real estate.

(iii)) WAC 458-20-167 Educational institutions, school
districts, student organizations, and private schools.

(iv) WAC 458-20-168 Hospitals, nursing homes,
assisted living facilities, adult family homes and similar
health care facilities.

(v) WAC 458-20-179 Public utility tax.

(vi) WAC 458-20-180 Motor carriers.

(vil) WAC 458-20-201 Interdepartmental charges.

(viil) WAC 458-20-250 Solid waste collection tax.

(ix) WAC 458-20-251 Sewerage collection and other
related activities.

(b) Examples. This rule includes examples that identify
a number of facts and then state a conclusion. These exam-
ples should only be used as a general guide. The tax results of
other situations must be determined after a review of all the
facts and circumstances.

(2) Definitions. For the purposes of this rule, the follow-
ing definitions apply:

(a) "Enterprise activity" means an activity financed
and operated in a manner similar to a private business enter-
prise. The term includes those activities which are generally
in competition with private business enterprises and which
are over fifty percent funded by user fees. The term does not
include activities which are exclusively governmental.

(b) "Municipal corporations" means counties, cities,
towns, school districts, fire districts, and other special dis-
tricts including, but not limited to, park and recreation dis-
tricts, water and sewer districts, and library districts of the
state of Washington.

(c) "Public service business' means any business sub-
ject to control by the state, or having the powers of eminent
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domain, or any business declared by the legislature to be of a
public service nature, irrespective of whether the business has
the powers of eminent domain or the state exercises its con-
trol over the business. It includes, but is not limited to, water
distribution, light and power, public transportation, and
sewer collection.

(d) "Subject to control by the state," as used in (c) of
this subsection, means control by the utilities and transporta-
tion commission or any other state department required by
law to regulate a business of a public service nature as to rates
charged or services rendered.

(e) "User fee" as used in this rule, means a charge
imposed on individuals or entities to access facilities, receive
services, or participate in activities.

(3) Application of the business and occupation tax.

(a) Sales to the state of Washington and municipal
corporations. Sellers are subject to the B&O tax on sales to
the state of Washington, its departments and institutions, or
to municipal corporations.

(b) Sales by the state of Washington. The state of
Washington and its departments and institutions are not sub-
ject to the provisions of the B&O tax under RCW 82.04.030.

(c) Sales by municipal corporations.

(1) Governmental activities. Municipal corporations are
not subject to the B&O tax on amounts received from activi-
ties that are exclusively governmental under RCW 82.04.-
419. Income from activities that are exclusively governmen-
tal include, but are not limited to, license and permit fees;
inspection fees; fees for copies of public records, reports, and
studies; pet adoption and license fees; processing fees for fin-
gerprinting and environmental impact statements; and fees
for on-street metered parking and on-street parking permits.
Income received from taxes, fines, penalties, and interest
imposed on exclusively governmental activities is also
exempt from the B&O tax.

(i1) Interdepartmental charges. Charges between depart-
ments of a particular municipal corporation are interdepart-
mental charges and are not subject to the B&O tax.

(iii) Grant income. Municipal corporations are exempt
from the B&O tax on grants received from the state of Wash-
ington, or the United States government under RCW 82.04.-
418.

(iv) Public service business activities. Municipal corpo-
rations engaging in public service business activities should
refer to the rules mentioned in subsection (1)(a) of this rule to
determine their B&O tax liability.

(v) Enterprise activities. Municipal corporations receiv-
ing income, however designated, from any enterprise activity
for which a specific charge is made are subject to the B&O
tax.

(A) When determining whether an activity is an enter-
prise activity, user fees received from the activity must be
measured against total costs attributable to providing the
activity, including direct and indirect overhead. This review
should be performed at the budget level for all activities
included in the budget, and on the fiscal or calendar year
basis used by the entity in maintaining its books of account.

Example 1. A city determines that its community center,
which is operated under a single budget, generated two hun-
dred fifty thousand dollars in user fees for the fiscal year. The
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total cost to operate the facility was four hundred thousand
dollars, which includes direct operating costs, direct and indi-
rect overhead, asset depreciation, and interest payments for
the retirement of bonds issued to fund the facility's construc-
tion. The principal payments for the retirement of the bonds
are not included because these costs are a part of the asset
depreciation costs. The facility's operation is an enterprise
activity because it is more than fifty percent ($250,000/
$400,000 = 63%) funded by user fees.

(B) An enterprise activity that is operated as part of a
governmental or nonenterprise activity is subject to the B&O
tax.

Example 2. A city owns a large community center and
three smaller neighborhood centers. The community center
operates with its own budget, and the three neighborhood
centers operate under a single separate budget. The commu-
nity center and the neighborhood centers are operated as a
part of the overall parks and recreation department, which is
not more than fifty percent funded by user fees.

Each budget must be independently reviewed to deter-
mine whether these facilities are operated as enterprise activ-
ities. The operation of the community center is an enterprise
activity only if the user fees account for more than fifty per-
cent of the community center's operating budget. The total
user fees generated by the three neighborhood centers are
compared to the total costs of operating the three centers to
determine whether they, as a whole, are an enterprise activity.
Had each neighborhood center operated under individual
budgets, the user fees generated by each neighborhood center
would be compared to the costs of operating that center.

(4) Business and occupation tax classifications for
enterprise activities.

(a) Municipal corporations engaging in enterprise activi-
ties are subject to the B&O tax as follows:

(i) Service and other activities tax. Amounts received
from, but not limited to, event admission fees for concerts
and exhibits, admission charges to a zoo or wildlife park, fees
charged for the use of lockers at a facility not considered an
"athletic or fitness facility" as defined in RCW 82.04.050,
charges for moorage (less than thirty days), and the granting
of a license to use real property are subject to the service and
other activities B&O tax under RCW 82.04.290(2).

(i1) Extracting tax. The extracting of natural products
for sale or for commercial use is subject to the extracting
B&O tax under RCW 82.04.230. The measure of tax is the
value of products. (See WAC 458-20-135 on extracting.)
Counties and cities are not, however, subject to the extracting
B&O tax on the cost of labor and services performed in the
mining, sorting, crushing, screening, washing, hauling, and
stockpiling of sand, gravel, or rock taken from a pit or quarry
owned by or leased to the county or city when these products
are either stockpiled for placement or are placed on a street,
road, place, or highway of the county or city by the county or
city itself. In addition, the extracting B&O tax does not apply
to the cost of or charges for such labor and services if the
sand, gravel, or rock is sold by the county or city to another
county or city at actual cost for placement on a publicly
owned street, road, place, or highway under RCW 82.04.415.

(iii) Manufacturing tax. The manufacturing of products
for sale or for commercial use is subject to the manufacturing
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B&O tax under RCW 82.04.240. The measure of tax is the
value of products. (See WAC 458-20-136 on manufacturing.)
The manufacturing B&O tax does not apply to the value of
materials printed by counties, cities, towns, school districts,
educational districts, or library or library district facilities
solely for their own use under RCW 82.04.600.

(iv) Wholesaling tax. The wholesaling B&O tax applies
to the gross proceeds received from sales or rentals of tangi-
ble personal property to persons who resell the same without
intervening use under RCW 82.04.270. The wholesaling tax
does not, however, apply to casual sales. Sellers must obtain
a reseller permit from their customer to document the whole-
sale nature of any sale as provided in WAC 458-20-102
(Reseller permits).

(v) Retailing tax. Amounts received from, but not lim-
ited to, user fees for off-street parking and garages, charges
for the sale or rental of tangible personal property to consum-
ers, fees for providing recreational services and activities,
charges for operating an athletic or fitness facility, and other
retail services and activities as provided in RCW 82.04.050,
are taxable under the retailing B&O tax under RCW 82.04.-
250. The retailing B&O tax does not, however, apply to
casual sales.

(b) Persons selling products that they have extracted or
manufactured must report, unless exempt by law, under both
the "production” (extracting and/or manufacturing) and "sell-
ing" (wholesaling or retailing) classifications of the B&O tax,
and claim a tax credit under the multiple activities tax credit
system. See WAC 458-20-19301 on multiple activities tax
credits.

(5) Application of the retail sales tax.

(a) Sales to the state of Washington and municipal
corporations. The retail sales tax applies to retail sales made
to the state of Washington, including its departments and
institutions, and to municipal corporations unless a specific
exemption applies.

(b) Sales by the state of Washington and municipal
corporations. The state of Washington, including its depart-
ments and institutions, and all municipal corporations must
collect retail sales tax on all retail sales of tangible personal
property or retail services unless a specific exemption
applies. Retail sales tax must be collected and remitted even
if the sale is exempt from the retailing B&O tax.

Example 3. A city police department must collect retail
sales tax on casual sales of unclaimed property to consumers,
even though this activity is not subject to the B&O tax
because these sales are considered casual sales.

Example 4. A city owns and operates a zoo. One budget
is maintained for the care and maintenance of the wildlife and
facilities, and a separate budget is maintained for the gift
shop and concessions. The wildlife and facilities budget is
less than fifty percent funded by admission fees, while the
gift shop and concessions budget is almost entirely funded by
the proceeds from sales. The admission fees are not subject to
the B&O tax, but the income from the gift shop and conces-
sion sales are subject to the retailing B&O tax and the city
must collect retail sales tax. In this example, had the entire
700 been operated under a single budget and less than fifty
percent of the budget was funded by user fees, then no part of
the zoo would be considered an enterprise activity. If the zoo
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is not an enterprise activity, then B&O tax would not apply to
the admission fees, the gift shop sales, or the concession
sales. However, retail sales tax must still be collected on the
gift shop and concession sales.

(c) Sales between the state of Washington and a
municipal corporation. Sales between a department or insti-
tution of the state and a municipal corporation are retail sales
and are subject to the retail sales tax.

Example 5. State Agency sells office equipment to
County. State Agency is making a retail sale and must collect
and remit retail sales tax upon the amount charged, even
though the B&O tax does not apply to this sale. The amount
of retail sales tax must be separately itemized on the sales
invoice under RCW 82.08.050. State Agency may claim a tax
paid at source deduction for any retail sales or use tax previ-
ously paid on the purchase of the office equipment provided
there was no intervening use of the office equipment by State
Agency. If intervening use occurred, State Agency may not
claim the tax paid at source deduction, as described in WAC
458-20-102 (Reseller permits), for any retail sales or use tax
it previously paid when purchasing the office equipment.

(d) Sales between municipal corporations. Sales
between municipal corporations are retail sales subject to the
retail sales tax.

(e) Sales between departments or institutions of the
state of Washington. Departments or institutions of the state
of Washington are not considered sellers when making sales
to other departments or institutions of the state because the
state is considered to be a single entity under RCW 82.08.-
010(2). Therefore, the "selling" department or institution is
not required to collect the retail sales tax on these sales.

All departments or institutions of the state of Washing-
ton are, however, considered "consumers" under RCW
82.08.010(3). A department or institution of the state pur-
chasing tangible personal property from another department
or institution is required to remit to the department of revenue
the retail sales or use tax upon that purchase, unless it can
document that the "selling" institution previously paid retail
sales or use tax on that item.

(6) Retail sales tax exemptions. The retail sales tax does
not apply to the following:

(a) Sales to city or county housing authorities created
under the provisions of the Washington housing authorities
law, chapter 35.82 RCW. However, prime contractors and
subcontractors working for city or county housing authorities
should refer to WAC 458-20-17001 (Government contract-
ing—Construction, installations, or improvements to govern-
ment real property) to determine their tax liability.

(b) Charges to the state of Washington and municipal
corporations for that portion of the selling price of contracts
for watershed protection or flood control which is reimbursed
by the United States government according to the provisions
of the Watershed Protection and Flood Prevention Act, Pub-
lic Law 566, as amended, under RCW 82.08.0271.

(c) Sales of an entire or complete integral section of
operating property of a publicly or privately owned public
utility to the state of Washington or to a municipal corpora-
tion for use in conducting any public service business, except
a tugboat business, under RCW 82.08.0256.
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(d) Sales of or charges made for labor and services in the
mining, sorting, crushing, screening, washing, hauling, and
stockpiling of sand, gravel, or rock taken from a pit or quarry
owned or leased to a county or city, when the materials are
either stockpiled in the pit or quarry, placed on the public
road by the county or city itself, or sold at cost to another
county or city for use on public roads under RCW 82.08.-
0275.

(e) Sales to one municipal corporation by another munic-
ipal corporation directly or indirectly arising out of, or result-
ing from, the annexation, merger, or incorporation of any part
of the territory of one municipal corporation by another under
RCW 82.08.0278.

(f) Sales to one municipal corporation by another munic-
ipal corporation according to the terms of a contractual con-

solidation under which the taxpayers that originally paid a
sales or use tax continue to benefit from the use of the per-
sonal property.

(g) Sales to the state of Washington or a municipal cor-
poration of ferry vessels and component parts thereof, and
charges for labor and services in respect to construction or
improvement of such vessels under RCW 82.08.0285.

((¢2))) (h) Sales to the United States. Sales to federal
employees, however, are subject to the retail sales tax even if
the federal employee will be reimbursed for the cost by the
federal government. (See WAC 458-20-190 on sales to the
United States.)

((D)) (1) Charges for physical fitness classes, such as
aerobics classes, provided by local governments under RCW
82.08.0291. For more information on charges for physical fit-
ness classes provided by local governments, refer to the
department's website at dor.wa.gov.

(7) Application of the use tax.

(a) The state of Washington, including its departments
and institutions, and municipal corporations are required to
pay the use tax directly to the department of revenue if the
retail sales tax was not paid on the value of the item or service
at the time of purchase. Refer to WAC 458-20-178 (Use tax
and the use of tangible personal property) for more informa-
tion.

(b) Purchases of cigarette stamps, vehicle license plates,
license plate tabs, disability decals, or other items to evidence
payment of a license, tax, or fee are purchases for consump-
tion by the state or municipal corporation and subject to the
retail sales or use tax.

(c) If the state of Washington or its departments and
institutions purchase tangible personal property or retail ser-
vices to resell to any other department or institution of the
state of Washington, or to consume as an ingredient or com-
ponent part in manufacturing or producing for use, a new arti-
cle for resale to any other department or institution of the
state of Washington, the transaction is a retail purchase and
subject to retail sales or use tax.

(d) The state of Washington or a municipal corporation
that produces or manufactures products for commercial or
industrial use are required to remit use tax upon the value of
those products under RCW 82.12.020, unless a specific use
tax exemption applies. This value must correspond as nearly
as possible to the gross proceeds from retail sales of similar
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products. (See WAC 458-20-112 and 458-20-134 on value of
products and commercial or industrial use, respectively.)

Example 6. A municipal corporation that operates a
print shop and produces forms or other documents for its own
use must remit use tax upon the value of those products, even
though a B&O tax exemption is provided by RCW 82.04.-
600. The value of the products subject to use tax may be
reduced by any retail sales tax previously paid on materials,
such as paper or ink, which are incorporated into the manu-
factured product.

(i) Counties and cities are not subject to use tax on the
cost of labor and services in the mining, sorting, crushing,
screening, washing, hauling, and stockpiling of sand, gravel,
and rock taken from a pit or quarry owned or leased to a
county or city when the materials are for use on public roads
under RCW 82.12.0269.

(i) If a department or institution of the state of Washing-
ton manufactures or produces tangible personal property for
use or resale to any other department or institution of the
state, use tax must be remitted on the value of that article
even though the state is not subject to the B&O tax.

Example 7. State Agency manufactures office furniture
to resell to other departments or institutions of the state of
Washington. State Agency sometimes uses office furniture it
has manufactured for its own offices. Use tax is due on the
office furniture sold to the other departments or institutions,
and on the office furniture State Agency puts to its own use.
The taxable value of the office furniture sold to the other
departments or institutions is the selling price. The taxable
value for the office furniture State Agency puts to its own use
is the selling price at which State Agency sells comparable
furniture to other departments or institutions. When comput-
ing and remitting use tax upon the value of manufactured fur-
niture, State Agency may reduce the value by any retail sales
or use taxes it previously remitted on materials incorporated
into that furniture. A department or institution purchasing
office furniture from State Agency must remit use tax on the
value of that furniture, unless it can document that State
Agency paid use tax upon the appropriate value of the furni-
ture. (See also subsection (5)(e) of this rule.)

(e) A use tax exemption applies to the use by the state or
local governments of donated personal property under RCW
82.12.02595. The donor, however, remains liable for the
retail sales or use tax on the donated property.

(f) A use tax exemption applies to the use of personal
property of one municipal corporation by another municipal
corporation directly or indirectly arising out of, or resulting
from, the annexation, merger, or incorporation of any part of
the territory of one municipal corporation by another.

(2) A use tax exemption applies to the use of the personal

property of one municipal corporation by another municipal
corporation according to the terms of a contractual consolida-

tion under which the taxpayers that originally paid a sales or
use tax continue to benefit from the use of the personal prop-
erty.

(8) Application of the public utility tax.

(a) Persons receiving income subject to the public utility
tax may not claim a deduction for amounts received as com-
pensation for services rendered to the state of Washington, its
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departments and institutions, or to municipal corporations
thereof.

(b) The public utility tax does not apply to income
received by the state of Washington or its departments and
institutions from providing public utility services.

(¢) Municipal corporations operating public service busi-
nesses should refer to the rules mentioned in subsection
(1)(a) of this rule to determine their public utility tax liability.

WSR 19-23-058
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed November 14, 2019, 5:00 p.m.]

Title of Rule and Other Identifying Information: WAC
458-20-179 Public utility tax.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-20-179 to reflect 2019 legislation that:
(1) Provides public utility tax credits to certain businesses
participating in an early adoption incentive program (E3SHB
1257); and (2) exempts specified renewable natural gas sales
from public utility tax (HB 1070). The department is also
amending WAC 458-20-179 to reflect deimplementation of
RCW 82.16.0491 because the right to earn tax credits under
that statute expired.

Reasons Supporting Proposal: This rule is being
amended to incorporate legislation from 2019 (E3SHB 1257,
HB 1070) and to reflect the expiration of a tax credit under
RCW 82.16.0491.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.04.120, 82.04.310,
82.16.185, 82.16.310.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Patrick Murphy, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1577; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1603.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The revi-
sions to the rule follow the wording in corresponding statu-
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tory additions and revisions as a result of 2019 legislation.
The rule does not contain any new interpretations.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Patrick Murphy, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, phone 360-534-1577, fax 360-534-1606, email
patrickm@dor.wa.gov, AND RECEIVED BY January 21,
2020.

November 14, 2019
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-21-166,
filed 10/23/18, effective 11/23/18)

WAC 458-20-179 Public utility tax. Introduction.
This rule explains the public utility tax (PUT) imposed by
chapter 82.16 RCW. The PUT is a tax for engaging in certain
public service and transportation businesses within this state.

The department of revenue (department) has adopted
other rules that relate to the application of PUT. Readers may
want to refer to rules in the following list:

(1) WAC 458-20-104 Small business tax relief based on
income of business;

(2) WAC 458-20-121 Sales of heat or steam—Including
production by cogeneration;

(3) WAC 458-20-13501 Timber harvest operations;

(4) WAC 458-20-175 Persons engaged in the business of
operating as a private or common carrier by air, rail or water
in interstate or foreign commerce;

(5) WAC 458-20-180 Motor carriers;

(6) WAC 458-20-192 Indians—Indian country;

(7) WAC 458-20-193D Transportation, communication,
public utility activities, or other services in interstate or for-
eign commerce; and

(8) WAC 458-20-251 Sewerage collection and other
related activities.

This rule contains examples that identify a number of
facts and then state a conclusion. The examples should be
used only as a general guide. The tax results of other situa-
tions must be determined after a review of all of the facts and
circumstances.

Part I - General Information

(101) Persons subject to the public utility tax. The
PUT is imposed by RCW 82.16.020 on certain public service
and transportation businesses including railroad, express,
railroad car, water distribution, sewerage collection, light and
power, telegraph, gas distribution, motor transportation,
urban transportation, log transportation, vessels under sixty-
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five feet in length operating upon the waters within the state
of Washington, and tugboat businesses.

(a) Hauling by watercraft. Income from hauling per-
sons or property for hire by watercraft between points in
Washington is subject to one of two PUT classifications,
depending on the nature of the service. Income from:

* Operating tugboats of any size, and the sale of transpor-
tation services by vessels sixty-five feet and over, is subject
to tax under the "other public service business" PUT classifi-
cation.

* The sale of transportation services using vessels under
sixty-five feet, other than tugboats, is subject to tax under the
"vessels under sixty-five feet" public utility tax classification.

These classifications do not include sightseeing tours,
fishing charters, or activities that are in the nature of guided
tours where the tour may include some water transportation.
Persons engaged in providing tours should refer to WAC
458-20-258, Travel agents and tour operators.

(b) Other businesses subject to the public utility tax.
The PUT also applies to any other public service business
subject to control by the state, or having the powers of emi-
nent domain, or any business declared by the legislature to be
of a public service nature, unless the activity is subject to tax
under chapter 82.04 RCW, Business and occupation (B&O)
tax.

(1) The phrase "subject to control by the state" means
control by the utilities and transportation commission or any
other state agency required by law to exercise control of a
business of a public service nature regarding rates charged or
services rendered. Examples of other public service busi-
nesses include, but are not limited to: Airplane transportation,
boom, dock, ferry, pipeline, toll bridge, water transportation,
and wharf businesses. RCW 82.16.010.

(i1) Persons engaged in the same business activities as
the businesses described above are subject to the PUT even if
they are not publicly recognized as providing that type of ser-
vice or the amount of income from these activities is not sub-
stantial. For example, an industrial manufacturing company
that owns and operates a well, and that sells a relatively small
amount of water to its wholly owned subsidiary, is subject to
the PUT as a water distribution business on its sales of water.

(c) Are amounts derived from interest and penalties
taxable? Amounts charged to customers as interest or penal-
ties are generally subject to the service and other activities
B&O tax. This includes interest charged for failure to timely
pay for utility services or for incidental services. Incidental
services include for example meter installation or other activ-
ities which are performed prior to the customer receiving util-
ity services. Any interest or penalty resulting from the failure
to timely pay a local improvement district or utility local
improvement district assessment is not subject to public util-
ity or B&O taxes.

(102) Tax rates and measure of tax. The rates of tax for
each business activity subject to the PUT are imposed under
RCW 82.16.020 and set forth on appropriate lines of the state
public utility tax addendum for the excise tax return. The
measure of the PUT is the gross income of the business. The
term "gross income" means the value proceeding or accruing
from the performance of the particular public service or trans-
portation business involved, including operations incidental
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to that business. No deduction may be taken on account of the
cost of the commodity furnished or sold, the cost of materials
used, labor costs, interest, discounts, delivery costs, taxes, or
any other expense whatsoever paid or accrued, nor on
account of losses. RCW 82.16.010(3).

(103) Persons subject to public utility tax may also be
subject to B&O tax. The B&O tax does not apply to any
business activities for which PUT is specifically imposed,
including amounts derived from activities for which a deduc-
tion from the PUT is available under RCW 82.16.050. RCW
82.04.310(1). However, many persons engaged in business
activities subject to the PUT are also engaged in other busi-
ness activities subject to B&O tax.

For example, a gas distribution company operating a sys-
tem for the distribution of natural gas for sale may also make
retail sales of gas appliances. The gas distribution company is
subject to the PUT on its distribution of natural gas to con-
sumers. It is also subject to retailing B&O tax and must col-
lect and remit retail sales tax on its retail sales of gas appli-
ances. Repairs of customer owned appliances are also a
retailing activity subject to retail sales tax.

In distinguishing gross income taxable under the PUT
from gross income taxable under the B&O tax, the depart-
ment is guided by the uniform system of accounts established
for the specific type of utility concerned. Because of differ-
ences in the uniform systems of accounts established for var-
ious types of utility businesses, such guides are not con-
trolling for the purposes of classifying revenue under the
Revenue Act.

(104) Charges for service connections, line exten-
sions, and other similar services.

(a) For existing customers, amounts derived from ser-
vices that are incidental to a public utility activity are subject
to PUT. Thus, amounts received for the following are subject
to PUT:

(i) Service connection, start-up, and testing fees;

(1) Charges for line extensions, repairs, raisings, and/or
drops;

(iii) Meter or pole replacement;

(iv) Meter reading or load factor charges; and

(v) Connecting or disconnecting.

(b) For new customers, amounts received for any of the
services noted above in Part (104)(a) of this rule are subject
to service and other activities B&O tax.

A "new customer" is a customer who previously has not
received the utility service at the location. For example, a
customer of a water distribution company who currently
receives water at a residence and constructs a new residence
at a different location is considered a "new customer" with
respect to any meter installation services performed at the
new residence, until the customer actually receives water at
that location. It is immaterial that this customer may be
receiving water at the old residence. The charge for installing
the meter for this customer at the new location is subject to
service and other activities B&O tax.

(105) Contributions of equipment or facilities. Contri-
butions to a utility business in the form of equipment or facil-
ities are not considered income to the utility business, if the
contribution is a condition of receiving service.
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(a) Example 1. An industrial customer purchases and
pays sales tax on transformers it installs. The customer then
provides the transformers to a public utility district as a con-
dition of receiving future service. The public utility district is
not subject to the PUT or B&O tax on the receipt of the trans-
formers. Use tax is not owed by the utility district as the cus-
tomer paid sales tax at the time of purchase.

(b) Example 2. For a water or sewerage collection busi-
ness, the value of pipe, valves, pumps, or similar items pro-
vided by a developer for purposes of servicing the developed
area is likewise not subject to PUT or B&O tax.

Part II - Exemptions, Deductions, and Nontaxable
Receipts

(201) Exemptions. This subsection describes PUT
exemptions. Also see subsections in this rule that discuss spe-
cific utilities.

(a) Income exemption. Persons subject to the PUT are
exempt from the payment of the tax if their taxable income
from utility activities does not meet a minimum threshold.
RCW 82.16.040. For detailed information about this exemp-
tion, refer to WAC 458-20-104, Small business tax relief
based on income of business.

(b) Ride sharing. RCW 82.16.047 exempts amounts
received in the course of commuter ride sharing or ride shar-
ing for persons with special transportation needs in accor-
dance with RCW 46.74.010. For detailed information about
this exemption, refer to WAC 458-20-261, Commute trip
reduction incentives.

(c) State route number 16. RCW 82.16.046 exempts
amounts received from operating state route number 16 cor-
ridor transportation systems and facilities constructed and
operated under chapter 47.46 RCW.

(202) Deductions. In general, costs of doing business are
not deductible under the PUT. However, RCW 82.16.050
provides for limited deductions. This subsection describes a
number of those deductions. The deductible amounts should
be included in the gross income reported on the state public
utility tax addendum for the excise tax return and then
deducted on the deduction detail page to determine the
amount of taxable income. Deductions taken but not identi-
fied on the appropriate deduction detail page may be disal-
lowed. Also see Parts III and IV of this rule, which identify
additional deductions available to power and light, gas distri-
bution, and water distribution businesses.

(a) Cash discounts. The amount of cash discount actu-
ally taken by the purchaser or customer is deductible under
RCW 82.16.050(4).

(b) Credit losses. The amount of credit losses actually
sustained by taxpayers whose regular books of account are
kept on an accrual basis is deductible under RCW 82.16.-
050(5). For additional information regarding credit losses see
WAC 458-20-196, Bad debts.

(c) Taxes. Amounts derived by municipally owned or
operated public service businesses directly from taxes levied
for their support are deductible under RCW 82.16.050(1).
However, service charges that are spread on the property tax
rolls and collected as taxes are not deductible.

Local improvement district and utility local improve-
ment district assessments, including interest and penalties on
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such assessments, are not income because they are exercises
of the jurisdiction's taxing authority. These assessments may
be composed of a share of the costs of capital facilities, instal-
lation labor, connection fees, etc.

(d) Prohibitions imposed by federal law or the state
or federal constitutions. Amounts derived from business
that the state is prohibited from taxing under federal law or
the state or federal constitutions are deductible under RCW
82.16.050(6).

(e) Sales of commodities for resale. Amounts derived
from the sale of commodities to persons in the same public
service business as the seller, for resale within this state, are
deductible under RCW 82.16.050(2). This deduction is
allowed only with respect to water distribution, gas distribu-
tion, or other public service businesses that furnish water,
gas, or any other commodity in the performance of a public
service business. For example, income from the sale of natu-
ral gas by a gas distributing company to natural gas compa-
nies located in Washington, who resell the gas to their cus-
tomers, is deductible from the gas distributing company's
gross income.

(f) Services furnished jointly. In general, costs of doing
business are not deductible under the PUT. However, RCW
82.16.050(3) allows a deduction for amounts actually paid by
a taxpayer to another person taxable under the PUT as the lat-
ter's portion of the consideration due for services furnished
jointly by both, provided the full amount paid by the cus-
tomer for the service is received by the taxpayer and reported
as gross income subject to the PUT. The services must be fur-
nished jointly by both the taxpayer and another person tax-
able under the PUT.

Example 1. Manufacturing Company hires ABC Trans-
port (ABC) to haul goods from Tacoma to a manufacturing
facility in Bellingham. ABC subcontracts part of the haul to
XYZ Freight (XYZ) and has XYZ haul the goods from
Tacoma to Everett, where the goods are loaded into ABC's
truck and transported to Bellingham. Assuming all other
requirements of the deduction are met, ABC may deduct the
payments it makes to XYZ from its gross income as XYZ's
portion of the consideration paid by Manufacturing Company
for transportation services furnished jointly by both ABC and
XYZ. See WAC 458-20-180 for additional information on
motor carriers.

Example 2. Dakota Electricity Generator (DEG) sells
electricity to Mod Industrial Firm (MIF). DEG hires Wheeler
#1 to transmit the electricity from DEG to MIF. Wheeler #1
subcontracts a portion of the transmission service to Wheeler
#2.

* Wheeler #1 and Wheeler #2 are jointly furnishing
transmission services to DEG. Assuming all other require-
ments of the deduction are met, Wheeler #1 may claim a "ser-
vices jointly provided" deduction in the amount paid to
Wheeler #2.

* DEG may not claim a "services jointly provided"
deduction for the amount DEG paid Wheeler #1. DEG and
Wheeler #1 are not jointly furnishing a service to MIF. DEG
is selling electricity to MIF, and Wheeler #1 is selling trans-
mission services to DEG.

Example 3. City A's water department purchases water
from City B's water department. City A sells the water to its
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customers. City A may not take a deduction for its payment
to City B's water department as "services jointly provided."
The sale of water by City A to its customers is not a service
jointly provided to City A's customers by both City A and
City B.

City B, however, may take a deduction under RCW
82.16.050(2) for its sales of water to City A since this is a sale
of commodities to a person in the same public service busi-
ness, for resale within this state.

(203) Nontaxable amounts. The following amounts are
not considered taxable income.

(a) Insurance claim amounts. Amounts received from
insurance companies in payment of losses, which are distin-
guishable from amounts received to settle contract payment
disagreements.

(b) Payment of damages. Amounts received from indi-
viduals and others in payment of damages caused by them to
the utility's plant or equipment.

(c) Amounts from eminent domain proceedings or
governmental action. Amounts received as compensation
for compensatory or involuntary taking of facilities of a pub-
lic utility, by the exercise of eminent domain or governmental
action, are considered liquidated damages.

Part III - Light and Power Business

(301) Light and power business. Public utility tax is
imposed by RCW 82.16.020 on gross income from providing
light and power services. Light and power business means the
business of operating a plant or system for the generation,
production or distribution of electrical energy for hire or sale.
RCW 82.16.010.

(302) Requirements for light and power businesses.
RCW 82.16.090 requires that customer billings issued by
light and power businesses serving more than twenty thou-
sand customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(303) Wheeling of electricity. "Wheeling of electricity"
is the activity of delivering or distributing electricity owned
by others using power lines and equipment of the person
doing the wheeling. Income from wheeling electricity is sub-
ject to the PUT.

(304) Exchanges of electricity by light and power
businesses. There is no specific exemption that applies to an
"exchange" of electrical energy or its rights. However,
exchanges of electrical energy between light and power busi-
nesses qualify for deduction in computing the PUT as sales of
power to another light and power business for resale. RCW
82.16.050(11). An exchange is a transaction that is consid-
ered to be a sale and involves a delivery or transfer of energy
or its rights by one party to another for which the second
party agrees, subject to the terms and conditions of the agree-
ment, to deliver electrical energy at the same or another time.
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Examples of deductible exchange transactions include, but
are not limited to, the following:

(a) The exchange of electric power for electric power
between one light and power business and another light and
power business;

(b) The transmission of electric power by one light and
power business to another light and power business pursuant
to the agreement for coordination of operations among power
systems of the Pacific Northwest executed as of September
15, 1964;

(c) The acquisition of electric power by the Bonneville
Power Administration (BPA) for resale to its Washington
customers in the light and power business;

(d) The residential exchange of electric power entered
into between a light and power business and the administrator
of the BPA pursuant to the Pacific Northwest Electric Power
Planning and Conservation Act, P.L. 96-501, Sec. 5(c), 16
U.S.C. Sec. 839c. In some cases, power is not physically
transferred, but the purpose of the residential exchange is for
BPA to pay a "subsidy" to the exchanging utilities. These
subsidies are considered a nontaxable adjustment (rebate or
discount) for purchases of power from BPA.

(305) Exemptions. The following exemptions are avail-
able for sales of electricity, and are in addition to the general
exemptions found in Part II of this rule.

(a) Sales of electricity to an electrolytic processor.
RCW 82.16.0421 provides an exemption for sales of electric-
ity made by light and power businesses to chlor-alkali elec-
trolytic processing businesses or sodium chlorate electrolytic
processing businesses for the electrolytic process. This
exemption, which is scheduled to expire June 30, 2029,
applies to sales of electricity made by December 31, 2028.

The exemption does not apply to amounts received from
the remarketing or resale of electricity originally obtained by
contract for the electrolytic process.

(1) Exemption certificate required. To claim the
exemption, the chlor-alkali electrolytic processing business
or the sodium chlorate electrolytic processing business must
provide the light and power business with an exemption cer-
tificate. RCW 82.16.0421. A certificate can be obtained from
the department's website at: dor.wa.gov.

(ii)) Annual tax performance report requirement.
RCW 82.16.0421 requires taxpayers receiving the benefit of
this tax preference to file an annual tax performance report by
May 31st of the year following any calendar year in which a
taxpayer becomes eligible to claim the tax preference. See
RCW 82.32.534 for more information on the annual tax per-
formance report requirement for tax preferences.

(iii) Qualification requirements. To qualify all the fol-
lowing requirements must be met:

(A) The electricity used in the electrolytic process must
be separately metered from the electricity used for the general
operations of the business;

(B) The price charged for the electricity used in the elec-
trolytic process must be reduced by an amount equal to the
tax exemption available to the light and power business; and

(C) Disallowance of all or part of the exemption is a
breach of contract and the damages to be paid by the chlor-
alkali electrolytic processing business or the sodium chlorate
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electrolytic processing business is the amount of the tax
exemption disallowed.

(b) Sales of electricity to aluminum smelters. RCW
82.16.0498 provides an exemption to be taken in the form of
a credit. The credit is allowed if the contract for sale of elec-
tricity to an aluminum smelter specifies that the price charged
for the electricity will be reduced by an amount equal to the
credit. The exemption does not apply to amounts received
from the remarketing or resale of electricity originally
obtained by contract for the smelting process. The credit
allowed is the same amount as the utility tax that would oth-
erwise have been due under RCW 82.16.020.

(c) BPA credits or funds. Effective June 10, 2010,
through June 30, 2015, RCW 82.04.310 exempted from the
B&O tax credits or payments received by persons from the
BPA, for the purpose of implementing energy conservation
programs or demand-side management programs. This
exemption expired June 30, 2015, and credits or payments
received on or after July 1, 2015, are subject to the B&O tax
under the service and other activities classification.

(306) Deductions. The following deductions are avail-
able for sales of electricity, and are in addition to the general
deductions found in Part II of this rule.

(a) Sales of electricity for resale or for consumption
outside Washington. Amounts derived from the production,
sale, or transfer of electrical energy for resale within or out-
side the state of Washington or for consumption outside the
state are deductible under RCW 82.16.050(11). These sales
of electricity are also not subject to the manufacturing B&O
tax. RCW 82.04.310.

(b) Low density light and power businesses. RCW
82.16.053 provides a deduction for light and power busi-
nesses having seventeen or fewer customers per mile of dis-
tribution power lines with retail power rates that exceed the
state average power rate. The statute requires the department
to determine the state average electric power rate each year
and make this rate available to these businesses. This rate and
additional information regarding this deduction can be found
on the department's website at: dor.wa.gov.

(c) Conservation - Electrical energy and gas. RCW
82.16.055 provides deductions relating to the production or
generation of energy from cogeneration or renewable
resources, and for measures to improve the efficiency of
energy end-use.

(1) Restrictions. Use of the deductions is subject to the
following restrictions:

(A) They apply only to new facilities for the production
or generation of energy from cogeneration or renewable
energy resources or measures to improve the efficiency of
energy end-use on which construction or installation was
begun after June 12, 1980, and before January 1, 1990;

(B) The measures or projects must be, at the time they
are placed in service, reasonably expected to save, produce,
or generate energy at a total incremental system cost per unit
of energy delivered to end-use which is less than or equal to
the incremental system cost per unit of energy delivered to
end-use from similarly available conventional energy
resources that utilize nuclear energy or fossil fuels and that
the gas or electric utility could acquire to meet energy
demand in the same time period; and
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(C) They may be taken for a period not exceeding thirty
years after the project is placed in operation. Any recurring
costs determined to be eligible for deduction under this rule
will cease to be eligible in whole or part at the time of termi-
nation of any energy conservation measure or project that
originally authorized the deduction under RCW 82.16.055.

(ii)) What can be deducted. The following may be
deducted from a taxpayer's gross income:

(A) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy produced or generated from cogeneration as defined
in RCW 82.08.02565;

(B) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy or gas produced or generated from renewable energy
resources such as solar energy, wind energy, hydroelectric
energy, geothermal energy, wood, wood wastes, municipal
wastes, agricultural products and wastes, and end-use waste
heat;

(C) Amounts expended to improve consumers' effi-
ciency of energy end-use or to otherwise reduce the use of
electrical energy or gas by the consumer;

(D) Amounts received by a utility as a contribution for
the installation of service, and later refunded to the customer,
are deductible from gross income at the time the amounts are
refunded;

(E) Production expenses, eligible fuel costs and book
depreciation of capital costs. Eligible fuel costs are all fuels if
used for cogeneration or nonfossil fuel costs if not a cogene-
ration facility.

(307) Credits. Credit is available to light and power

businesses that make ((eentributions—te-an—~leetrieutility
| e devel Line fund_T] it

. | ol £ I ] dod 1l
departmenthas-givenpriorappreval)) incentive payments to
eligible customers under the state energy performance stan-
dard early adoption incentive program. The credit is equal to
the amount of incentive payments made under RCW
19.27A.220 in any calendar year, plus documented adminis-
trative costs not to exceed eight percent of the incentive pay-
ments.

(a) A light and power business may take the credit

against its PUT liability, but the credit may not exceed the
PUT that would normally be due. The credit may be claimed
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during the same calendar year that the light and power busi-
ness made incentive payments and incurred administrative
expenses, or carried forward for the following two calendar
years. A light and power business may not carry the credit
backward or receive a refund in the place of a credit.

(b) A business that claims credit in excess of the amount

actually earned must repay the excess amount, in addition to
interest accruing from the date the credit was claimed to the
date of repayment. The department must provide written
notice of the amount of any excess credit and interest due.
The amount due must be paid within thirty days of the date of
notice. The interest rate for excess credit claimed is equal to
the rate for delinquent excise taxes under chapter 82.32
RCW. However, businesses do not need to repay excess cred-
its claimed based on amounts reported to the business by the
department of commerce under RCW 19.27A.220, if the
amounts are later found abnormal or inaccurate through no
fault of the business.

(c) The right to earn credits under this early adoption
incentive program expires June 30, 2032.

Part IV - Gas and Water Distribution Businesses

(401) Gas distribution. Gross income received for the
distribution of gas is taxable under PUT as provided by RCW
82.16.020. Gas distribution business means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural.
RCW 82.16.010. See Part II for general exemptions and
deductions that may apply to gas distribution.

(402) Requirements for gas distribution businesses.
RCW 82.16.090 requires that customer billings issued by gas
distribution businesses serving more than twenty thousand
customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(c) In addition to the general exemptions and deductions
noted in Part II of this rule, the law provides the following:

(1) Sales of natural or manufactured gas to aluminum
smelters. RCW 82.16.0498 provides an exemption to be
taken in the form of a credit for sales of natural or manufac-
tured gas to aluminum smelters. The credit is allowed if the
contract for sale of gas to an aluminum smelter specifies that
the price charged for the gas will be reduced by an amount
equal to the credit. The credit allowed is the same amount as
the utility tax that would otherwise have been due under
RCW 82.16.020.

(i1) Conservation - Energy from gas. RCW 82.16.055
provides deductions for the production or generation of
energy from cogeneration or renewable resources and for

measures to improve the efficiency of energy end-use. See
subsection (306)(c) of this rule.
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(iii) Compressed natural gas and liquefied natural
gas used as transportation fuel.

(A) Effective July 1, 2015, RCW 82.16.310 provides an
exemption for sales by a gas distribution business of natural
gas, compressed natural gas, and liquefied natural gas if the:

(I) Compressed natural gas or liquefied natural gas is
sold or used as transportation fuel; or

(II) Buyer uses natural gas to manufacture compressed
natural gas or liquefied natural gas to be sold or used as trans-
portation fuel.

(B) Effective July 28, 2019, RCW 82.16.310 provides an
exemption for sales by a gas distribution business of renew-
able natural gas.

(C) The buyer must provide and the seller must retain an
exemption certificate. See the department's website at:
dor.wa.gov for the "Purchases of Natural Gas for Use as
Transportation Fuel" form. RCW 82.16.310.

(((©))) (D) Although sales of natural gas, compressed
natural gas, ((and)) liquefied natural gas, and renewable nat-
ural gas may be exempt under RCW 82.16.310, the income
from such sales may be subject to other taxes such as busi-
ness and occupation tax and retail sales tax.

((3))) (E) For the purpose of this subsection, "transpor-
tation fuel" means fuel for the generation of power to propel
a motor vehicle as defined in RCW 46.04.320, a vessel as
defined in RCW 88.02.310, or a locomotive or railroad car.
"Renewable natural gas" is defined in RCW 54.04.190 to
mean a gas consisting largely of methane and other hydrocar-
bons derived from the decomposition of organic material in
landfills, wastewater treatment facilities, and anaerobic
digesters.

(403) Credits for gas distribution businesses. Credit is
available to gas distribution businesses that make incentive

payments to eligible customers under the state energy perfor-
mance standard early adoption incentive program. The credit
is equal to the amount of incentive payments made under
RCW 19.27A.220 in any calendar year, plus documented

administrative costs not to exceed eight percent of the incen-
tive payments.

(a) A gas distribution business may take the credit
against its PUT liability, but the credit may not exceed the
PUT that would normally be due. The credit may be claimed
during the same calendar year that the gas distribution busi-
ness made incentive payments and incurred administrative
expenses, or carried forward for the following two calendar
years. A gas distribution business may not carry the credit
backward or receive a refund in the place of a credit.

(b) A business that claims credit in excess of the amount
actually earned must repay the excess amount, in addition to
interest accruing from the date the credit was claimed to the
date of repayment. The department must provide written
notice of the amount of any excess credit and interest due.
The amount due must be paid within thirty days of the date of
notice. The interest rate for excess credit claimed is equal to
the rate for delinquent excise taxes under chapter 82.32
RCW. However, businesses do not need to repay excess cred-
its claimed based on amounts reported to the business by the
department of commerce under RCW 19.27A.220. if the
amounts are later found abnormal or inaccurate through no
fault of the business.
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(c) The right to earn credits under this early adoption
incentive program expires June 30, 2032.

(404) Water distribution. PUT is imposed on amounts
derived from the distribution of water under RCW 82.16.020.
Water distribution business means the business of operating a
plant or system for the distribution of water for hire or sale.
RCW 82.16.010. In addition to the general exemptions and
deductions noted in Part II of this rule, the law provides the
following:

(a) Water distribution by a nonprofit water associa-
tion. Amounts derived from the distribution of water by a
nonprofit water association and used for capital improve-
ments, related to the water distribution service, by that asso-
ciation are deductible under RCW 82.16.050(12).

(b) Distribution of irrigation water. Amounts derived
from the distribution of water through an irrigation system,
for irrigation purposes, are deductible under RCW 82.16.-
050(7). The phrase "for irrigation purposes" means water
used solely for nourishing plant life. Thus, when a water dis-
tribution business supplies potable water and some of the
water is segregated and separately supplied solely for the
nourishing of plant life as opposed to water supplied for
domestic, municipal, or industrial uses, charges for such sep-
arately supplied irrigation water may be deducted from gross
income subject to PUT.

To meet the "irrigation system" requirement, a water dis-
tribution business must demonstrate that its distribution sys-
tem has turnouts or similar connections for irrigation pur-
poses that are separate from service hookups or similar con-
nections for domestic, industrial, or municipal uses. Under
the appropriate circumstances, the use of separate meters and
cross-connection or back flow devices may be evidence of
such separate connections.

WSR 19-23-062
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed November 15, 2019, 11:04 a.m.]

Title of Rule and Other Identifying Information: WAC
458-61A-100 Real estate excise tax—Overview, 458-61A-
101 Taxability of the transfer or acquisition of the controlling
interest of an entity with an interest in real property located in
this state, 458-61A-102 Definitions, and 458-61A-107
Options to purchase.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updating WAC
458-61A-100 and 458-61A-101 to reflect changes in the real
estate excise tax from ESSB 5998 (2019) and since previous
updates. Adding and updating definitions to WAC 458-61A-
102, for new terms contained in ESSB 5998 (2019), codified
in RCW 82.45.060(5). Updating WAC 458-61A-107 to
reflect changes to the definition of a "controlling interest"
contained in ESSB 5998 (2019), codified in RCW 82.45.-
010(2).

Reasons Supporting Proposal: ESSB 5998 (2019),
imposes a new graduated real estate excise tax (REET) struc-
ture, codified in RCW 82.45.060. It also changed the period
for determining controlling interest transfers from twelve
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months to thirty-six months. WAC 458-61A-100 and 458-
61A-101 are being updated to reflect these changes. Some
statutory references in these two rules are outdated.

ESSB 5998 (2019), codified in RCW 82.45.060(5),
introduced definitions for new terms applicable to chapter
82.45 RCW. WAC 458-61A-102 includes definitions for the
new terms, which are necessary in the administration of real
estate excise tax rules. ESSB 5998 (2019), codified in RCW
82.45.010(2), modified the definition of the term "sale" to
expand the period for determining "controlling interest trans-
fers" from twelve months to thirty-six months. The definition
of the term "sale" is being updated to reflect the change.
ESSB 5998 (2019), codified in RCW 82.45.033(1), modified
the definition of the term "controlling interest" to clarify the
provisions in RCW 82.45.033 (1)(a) apply to "profit corpora-
tions" and the provisions in RCW 82.45.033 (1)(b) also apply
to "any other corporation." The definition of the term "con-
trolling interest" is being updated to reflect the change.

ESSB 5998 (2019), codified in RCW 82.45.010(2),
modified the definition of the term "sale" to expand the
period for determining "controlling interest transfers" from
twelve months to thirty-six months. WAC 458-61A-107 is
being updated to reflect the change in the period for deter-
mining a controlling interest transfer from twelve months to
thirty-six months.

Statutory Authority for Adoption: RCW 82.45.150,
82.32.300, and 82.01.060(2).

Statute Being Implemented: RCW 82.45.010, 82.45.033,
and 82.45.060.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Brenton Madison and Rex Munger, 6400 Linderson Way
S.W., Olympia, WA, 360-534-1583 and 360-534-1554;
Implementation and Enforcement: John Ryser, 6400 Linder-
son Way S.W., Olympia, WA, 360-534-1603.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The rules
follow the wording of the new and modified definitions con-
tained in RCW 82.45.010, 82.45.033, and 82.45.060. They do
not include any new interpretations.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
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PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Brenton Madison and Rex
Munger, Department of Revenue, P.O. Box 47476, Olympia,
WA 98504-7476, phone 360-534-1583 and 360-534-1554,
fax 360-534-1606, email BrentonM@dor.wa.gov and RexM
@dor.wa.gov, AND RECEIVED BY January 21, 2020.

November 15, 2019
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-12-074,
filed 5/27/16, effective 6/27/16)

WAC 458-61A-100 Real estate excise tax—Over-
view. (1) Introduction. Chapter 82.45 RCW imposes an
excise tax on every sale of real estate in the state of Washing-
ton. All sales of real property in this state are subject to the
real estate excise tax unless specifically exempted by chapter
82.45 RCW ((and-theserules)). The general provisions for
the administration of the state's excise taxes contained in
chapter 82.32 RCW apply to the real estate excise tax, except
as provided in RCW 82.45.150. This chapter provides appli-
cable definitions, describes procedures for payment, collec-
tion, and reporting of the tax, explains when penalties and
interest are imposed on late payment, describes those transac-
tions exempted from imposition of the tax, and explains the
procedures for refunds and reviews.

Legislation adopted in ((2048-FEffective May1,2616;

chapter23; Laws-of 2040-sp-—sess:)) 2019. Effective January
1. 2020, chapter 424, Laws of 2019 established new require-

ments regarding:

(a) Sales of real estate that result from the transfer of a
controlling interest in an entity that owns real property within
a thirty-six-month period. See RCW 82.45.010 and WAC
458-61A-101.

(b) ((Eﬂfefeemeﬂt—ef—t-aaeh-&b&ty—See%%S-é%
36+:)) New graduated real estate excise tax rates. See RCW
82.45.060.

(2) Imposition of tax.

(a) The taxes imposed are due at the time the sale occurs,
are the obligation of the seller, and, in most instances, are col-
lected by the county upon presentation of the documents of
sale for recording in the public records.

(b) If there is a sale of the controlling interest in an entity
that owns real property in this state, the tax is paid to the
department at the time the interest is transferred. See WAC
458-61A-101.

(3) Rate of tax. The rate of the tax is set forth in RCW
82.45.060. Counties, cities, and towns may impose additional
taxes on sales of real property on the same incidences, collec-
tion, and reporting methods authorized under chapter 82.45
RCW. See chapter 82.46 RCW.

(4) Nonprofit organizations. Transfers to or from an
organization exempt from ad valorem property taxes under
chapter 84.36 RCW, or from federal income tax, because of
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the organization's nonprofit or charitable status are neverthe-
less subject to the real estate excise tax unless specifically
exempt under chapter 82.45 RCW or these rules.

(5) Sales in Indian country. A sale of real property
located in Indian country by an enrolled tribe or tribal mem-
ber is not subject to real estate excise tax. See WAC 458-20-
192 for complete information regarding the taxability of
transactions involving Indians and Indian country.

AMENDATORY SECTION (Amending WSR 11-16-106,
filed 8/3/11, effective 9/3/11)

WAC 458-61A-101 Taxability of the transfer or
acquisition of the controlling interest of an entity with an
interest in real property located in this state. (1) Introduc-
tion. The transfer of a controlling interest in an entity that has
an interest in real property in this state is considered a taxable
sale of the entity's real property for purposes of the real estate
excise tax under chapter 82.45 RCW. This rule explains the
application of the tax on those transfers.

Legislation adopted in ((

)) 2019. Effective Jan-
uary 1, 2020 chapter 424, Laws of 2019 established new

requirements ((regarding-optionagreements-and regarding
eﬁ-fefeemem—ei;taaehﬂbfhty—See—subsee&eﬁs—@—&ﬂd—eé-}

through—(8)y-efthis-seetion)), extending the time period in

which a controlling interest transfer occurs for real estate
excise tax purposes from twelve months to thirty-six months.

(2) Definitions. For the purposes of this chapter, the fol-
lowing definitions apply unless the context requires other-
wise.

(a) "Controlling interest" means:

(1) In the case of a profit corporation, either fifty percent
or more of the total combined voting power of all classes of
stock of the corporation entitled to vote, or fifty percent of the
capital, profits, or beneficial interest in the voting stock of the
corporation; and

(i1) In the case of any other corporation, or a partnership,
association, trust, or other entity, fifty percent or more of the
capital, profits, or beneficial interest in such corporation,
partnership, association, trust, or other entity.

Examples. The following examples, while not exhaus-
tive, illustrate some of the circumstances in which the trans-
fer of an interest in an entity may or may not be taxable.
These examples should be used only as a general guide. The
status of each situation must be determined after a review of
all of the facts and circumstances.

(A) Able and Baker each own 40% of the voting shares
of a corporation, Flyaway, Inc. Charlie, Delta, Echo, and
Frank each own 5% voting shares. Charlie acquires Baker's
40% interest, and Delta's and Echo's 5% interests. This is a
taxable acquisition because a controlling interest (50% or
more) was acquired by Charlie (40% from Baker plus 5%
from Delta and 5% from Echo). However, if Charlie, Delta,
and Echo were to transfer their shares (totaling 15%) to Able,
those transfers would not be taxable. Although Able would
own 55% of the corporation, only a 15% interest was trans-
ferred and acquired, so the acquisition by Able is not taxable.

(B) Melody LLC consists of a general partner and three
limited partners, each possessing a 25% interest. Even though
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the general partner controls the management and daily opera-
tions, a 25% interest is not a controlling interest. If someone
were to acquire a 50% or greater interest from any of the
existing partners, there would be a taxable acquisition of a
controlling interest. If one partner acquires an additional 25%
interest from another partner for a total of a 50% interest, no
transfer or acquisition of a controlling interest occurs because
less than 50% is transferred and acquired.

(C) Anne, Bobby, Chelsea, and David each own 25% of
the voting shares of a corporation. The corporation redeems
the shares of Bobby, Chelsea, and David. Anne now owns all
the outstanding shares of the corporation. A taxable transfer
occurred when the corporation redeemed the shares of
Bobby, Chelsea, and David.

(D) Andrew owns 75% of the voting shares of a corpora-
tion. Andrew transfers all of his stock by 25% portions of the
shares in three separate and unrelated transactions to Betsy,
Carolyn, and Daniel, who are not acting in concert. A taxable
transfer of a controlling interest occurs when Andrew trans-
fers 75% of the voting shares of the corporation, even though
no one has subsequently acquired a controlling interest.

(E) Big Corporation has two stockholders, Adrian and
Britain. Adrian owns 90 shares of stock (90%) and Britain
owns 10 shares of stock (10%). Big Corporation owns 60%
of the stock of Little Corporation, which owns real property.
Adrian, by virtue of owning 90% of Big Corporation's stock,
has a 54% interest in Little Corporation (90% interest in Big
multiplied by the 60% interest Big has in Little equals the
54% interest Adrian has in Little). Adrian sells his 90 shares
of stock in Big to Britain. Adrian, by selling his 90 shares of
Big stock, has transferred a controlling interest (54%) in an
entity that owns real property (Little). This transfer is subject
to the real estate excise tax.

(F) Assume the same facts as in Example (E) of this sub-
section, except that Big owns only 50% of Little's stock.
Since Adrian has not transferred and Britain has not acquired
a controlling interest in Little (90% x 50% = 45%), the real
estate excise tax does not apply. If, however, Big had trans-
ferred its 50% interest in Little, that would be a transfer of a
controlling interest and it would be subject to the real estate
excise tax.

(b) The terms "person" or "company" mean any indi-
vidual, receiver, administrator, executor, assignee, trustee in
bankruptcy, trust, estate, firm, copartnership, joint venture,
club, company, joint stock company, business trust, munici-
pal corporation, the state of Washington or any political sub-
division thereof, corporation, limited liability company asso-
ciation, society, or any group of individuals acting as a unit,
whether mutual, cooperative, fraternal, nonprofit, or other-
wise, and the United States or any agency or instrumentality
thereof.

(c) "True and fair value' means market value, which is
the amount of money that a willing, but unobliged, buyer
would pay a willing, but unobligated, owner for real property,
taking into consideration all reasonable, possible uses of the
property.

(d) ((" 3 L1
consecutivemonths—and)) "Taxable transfer period" is
either twelve months or thirty-six months. If twelve months,
the period may span two calendar years. If thirty-six months,
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the period may span four calendar years. RCW 82.45.010(2).
The thirty-six-month period is effective January 1, 2020. The
department of revenue has issued guidance on the application
of the thirty-six-month period, available at dor.wa.gov.

(e) "Acting in concert" occurs:

(i) When one or more persons have a relationship with
each other such that one person influences or controls the
actions of another through common ownership. For example,
if a parent corporation and a wholly owned subsidiary each
purchase a 25% interest in an entity, the two corporations
have acted in concert and acquired a controlling (i.e., at least
50%) interest in the entity.

(1) Where buyers are not commonly controlled or
owned, but the unity of purpose with which they have nego-
tiated and will complete the acquisition of ownership inter-
ests, indicates that they are acting together. For example,
three separate individuals who decide together to acquire
control of a company jointly through separate purchases of
20% interests in the company act in concert when they
acquire the interests.

(3) In general. In order for the tax to apply when the
controlling interest in an entity that owns real property is
transferred, the following must have occurred:

(a) The transfer or acquisition of the controlling interest
occurred within a ((twelve-menth)) taxable transfer period.

((Effective May—1,2616;)) Solely for the purpose of
determining whether a transfer or acquisition pursuant to the
exercise of an option occurred within a ((twelve-menth)) tax-
able transfer period, the date on which the option agreement
was executed is deemed to be the date of the transfer or acqui-
sition;

(b) The controlling interest was transferred in a single
transaction or series of transactions by a single person or
acquired by a single person or a group of persons acting in
concert;

(¢) The entity has an interest in real property located in
this state;

(d) The transfer is not otherwise exempt under chapters
82.45 RCW and 458-61A WAC; and

(e) The transfer was made for valuable consideration.

(4) Measure of the tax. The measure of the tax is the
"selling price." For the purpose of this rule, "selling price"
means the true and fair value of the real property owned by
the entity at the time the controlling interest is transferred.

(a) If the true and fair value of the property cannot rea-
sonably be determined, one of the following methods may be
used to determine the true and fair value:

(i) A fair market value appraisal of the property; or

(i1) An allocation of assets by the seller and the buyer
made pursuant to section 1060 of the Internal Revenue Code
of 1986, as amended or renumbered as of January 1, 2005.

(b) If the true and fair value of the property to be valued
at the time of the sale cannot reasonably be determined by
either of the methods in (a) of this subsection, the market
value assessment for the property maintained on the county
property tax rolls at the time of the sale will be used as the
selling price.

(c) Examples.

(i) A partnership owns real property and consists of two
partners, Amy and Beth. Each has a 50% partnership interest.
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The true and fair value of the real property owned by the part-
nership is $100,000. Amy transfers her 50% interest in the
partnership to Beth for valuable consideration. The taxable
selling price is the true and fair value of the real property
owned by the partnership, or $100,000.

(ii)) A corporation consists of two shareholders, Chris
and Dilbert. The assets of the corporation include real prop-
erty, tangible personal property, and other intangible assets
(goodwill, cash, licenses, etc.). An appraisal of the corpora-
tion's assets determines that the values of the assets are as fol-
lows: $250,000 for real property; $130,000 for tangible per-
sonal property; and $55,000 for miscellaneous intangible
assets. Chris transfers his 50% interest to Ellie for valuable
consideration. The taxable selling price is the true and fair
value of the real property owned by the corporation, or
$250,000.

(iii) An LLC owns real property and consists of two
members, Frances and George. Each has a 50% LLC interest.
Frances transfers her 50% interest to George. In exchange for
the transfer, George pays Frances $100,000. The true and fair
value of the real property owned by the LLC is unknown.
There is no debt on the real property. A fair market value
appraisal is not available. The market value assessment for
the property maintained on the county property tax rolls is
$275,000. The taxable selling price is the market value
assessment, or $275,000.

(5) Persons acting in concert. The tax applies to acqui-
sitions made by persons acting in concert, as defined in sub-
section (2)((€H)) (e) of this ((seetion)) rule.

(a) Where persons are not commonly controlled or influ-
enced, factors that indicate whether persons are acting in con-
cert include:

(i) A close relation in time of the transfers or acquisi-
tions;

(i1) A small number of purchasers;

(iii) Mutual terms contained in the contracts of sale; and

(iv) Additional agreements to the sales contract that bind
the purchasers to a course of action with respect to the trans-
fer or acquisition.

(b) If the acquisitions are completely independent, with
each purchaser buying without regard to the identity of the
other purchasers, then the persons are not acting in concert,
and the acquisitions will be considered separate acquisitions.

(c) Example. Able owns 100% of Emerald Corporation,
which owns real property. As a group, Baker, Charlie, Delta,
and Echo negotiate to acquire all of Able's interest in Emer-
ald. Baker, Charlie, Delta, and Echo each acquire 25% of
Able's interest. The contracts of Baker, Charlie, Delta, and
Echo are identical and the purchases occur simultaneously.
Baker, Charlie, Delta, and Echo also negotiated an agreement
binding themselves to a course of action with respect to the
acquisition of Emerald and the terms of the shareholders
agreement that will govern their relationship as owners of
Emerald. Baker, Charlie, Delta, and Echo are acting in con-
cert and their acquisitions from Able are treated as a single
acquisition of a controlling interest that is subject to the real
estate excise tax.

(6) Date of sale.

(a) When the controlling interest is acquired in one trans-
action, the actual date control is transferred is the date of sale.
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Examples of when an interest in an entity is transferred
include when payment is received by the seller and the shares
of stock are delivered to the buyer, or when payment is
received by the seller and partnership documents are signed,
etc.

(b) When the parties enter into an agreement to acquire
or transfer a controlling interest over time through a series of
transactions, the date of sale is deemed the date of the agree-
ment arranging the transactions. The agreement results in the
transfer of both a present interest and a beneficial interest in
the entity, the sum of which results in a controlling interest,
regardless of whether the first of the successive transactions

((is-more-thantwelve-monthspriorto-the final-transaetion))

occurred outside the taxable transfer period.

(c) When the controlling interest is transferred or
acquired pursuant to the exercise of an option, the date upon
which the option is exercised is the date of sale.

(d) Examples.

(1) Andrew owns 100% of the voting shares of Topaz
Corporation. Andrew signs a binding agreement to transfer
51% of his shares in the corporation to Ted. The agreement
states that the transfer will occur as follows: 49% of the
shares will be transferred on January 1st, and the remaining
2% of the shares will be transferred on February 1st of the
following year. Andrew has contractually agreed to sell 51%
of the voting shares in Topaz within a ((twelve-menth)) tax-
able transfer period, even though the shares will not actually
be transferred to Ted until later. The date of sale is the date of
the agreement, and ((REET)) real estate excise tax is due
upon the true and fair value of the property as of the date of
the agreement.

(1) Matt acquires a 10% interest in an entity which owns
an apartment building under construction worth $500,000
from Simon on January 30th. On July 30th Matt acquires a
30% interest in the same entity from Mary, but the building is
now worth $900,000. On September 30th Matt acquires a
10% interest in the same entity from Ruth, but the building is
now worth $1,000,000. These are three separate and com-
pletely independent transfers. The final transfer allowed Matt
to acquire, within ((twelve-menths)) a taxable transfer period,
a controlling interest in an entity that owns real property.
September 30th is the date of sale.

To determine the sellers' proportional tax liability in the
example above, the series of transactions is viewed as a
whole. Note both the individual and the total interests trans-
ferred. Here, Simon and Mary each conveyed 10% interests,
while Ruth conveyed a 30% interest, with a total of a 50%
interest being conveyed. To determine the liability percent-
age for each seller, divide the interest each conveyed by the
total interest conveyed (Here, Simon and Mary: 10/50 =
20%; Ruth: 30/50 = 60%). This results in tax liability per-
centages here for Simon and Mary of 20% each and for Ruth,
60%.

To determine the amount of tax owed, the percentage is
applied to the value of the property at the time of conveyance.
In the example above, the value of the property to which the
percentage applies is dependent on the time of each transfer
(i.e., Simon's 20% on the $500,000; Mary's 60% on the
$900,000; Ruth's 20% on the $1,000,000).
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(7) Tax liability. When there is a transfer or acquisition
of a controlling interest in an entity that has an interest in real
property, the seller of the interest is generally liable for the
tax.

(a) ((Priorto-May 12010, when-theseller had notpaid

by Effeetive May1;2640;)) The department may, at the

department's option, enforce the obligation of the seller.

(i) If the entity is a corporation;

(A) Against the corporation;

(B) Against the person or persons who acquired the con-
trolling interest; or

(C) When the corporation is not a publicly traded com-
pany, against the person or persons who transferred the con-
trolling interest.

(i1) If the entity is a partnership, association, trust, or
other entity that is not a corporation;

(A) Against the entity; or

(B) Against the person or persons who transferred or
acquired the controlling interest.

((fe))) (b) Unpaid tax is a specific lien on each parcel of
real property in this state owned by an entity in which a con-
trolling interest has been transferred or acquired. The lien
attaches from the time of sale until the tax is paid, which lien
may be enforced in the manner prescribed for the foreclosure
of mortgages.

(8) Reporting requirements.

(a) The transfer of a controlling interest in real property
must be reported to the department when no instrument is
recorded in the official real property records of the county in
which the property is located. If the transfer is not taxable due
to an exemption, that exemption should be stated on the affi-
davit.

(i) The sale must be reported by the seller to the depart-
ment within five days from the date of the sale on the depart-
ment of revenue affidavit form, DOR Form 84-0001B. The
affidavit form must be signed by both the seller and the
buyer, or their agent, and must be accompanied by payment
of the tax due.

(i1) The affidavit form may also be used to disclose the
sale, in which case:

(A) It must be signed by the person making the disclo-
sure; and

(B) It must be accompanied by payment of the tax due
only when submitted by a seller reporting a taxable sale.

(iii) Any person who intentionally makes a false state-
ment on any return or form required to be filed with the
department under this chapter is subject to penalty of perjury.

(iv) Examples. The following examples, while not
exhaustive, illustrate some of the circumstances in which the
transfer of an interest in an entity must be reported to the
department. These examples should be used only as a general
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guide. The status of each situation must be determined after a
review of all of the facts and circumstances.

(A) Simon and Peter each own 40% of the voting shares
of a corporation. Paul, Matthew, Mark, and John each own
5% voting shares. Paul acquires Peter's 40% interest, and
Matthew's and Mark's 5% interests. This is a taxable acquisi-
tion because a controlling interest (50% or more) was
acquired by Paul (40% from Peter plus 5% from Matthew and
5% from Mark). This transaction must be reported.

(B) Assume same facts as in example (iv)(A) of this sub-
section. Paul files an affidavit to disclose the sale to the
department within thirty days of the date of sale. Peter, Mat-
thew, and Mark go on vacation and the affidavit and required
tax payment is not sent to the department. The department
notifies Peter, Matthew, and Mark of their tax liability, which
now includes interest and penalties. ((Effeetive May15
2016;)) Paul is not relieved of personal liability for the tax,
interest, or penalties, if the department cannot collect from
Peter, Matthew, and Mark.

(C) Assume the same facts as in example (iv)(A) of this
subsection, except Paul only acquires Peter's 40% interest
and Matthew's 5% interest. This is not a taxable acquisition
because a controlling interest (50% or more) was not
acquired by Paul. This transaction does not need to be
reported.

(b) Under RCW 43.07.390, an entity must report the
transfer of a controlling interest or an interest that amounts to
at least one-third of a controlling interest in the entity to the
secretary of state, and((;effeetive May1-20140)), also the
granting of any option that, if exercised, would result in a
transfer or acquisition of a controlling interest. Failure to
report a taxable transfer subjects the entity to interest and
penalties.

(9) Due date, interest and penalties. The tax imposed is
due and payable immediately on the date of sale. See WAC
458-61A-306 for interest and penalties that may apply.

(10) Transfers after tax has been paid. When there is a
transfer or acquisition of a controlling interest in an entity and
the real estate excise tax is paid on the transfer, and there is a
subsequent acquisition of an additional interest in the same
entity within the same ((twelve-menth)) taxable transfer
period by a person acting in concert with the previous
buyer(s), the subsequent seller is liable for its proportional
portion of the tax. After payment by the subsequent seller of
its proportional share, the person(s) who previously paid the
tax may apply to the department for a refund of the amount
overpaid because of the new proportional amount paid as a
result of the subsequent transfer or acquisition.

(11) Exemptions. Because transfer and acquisition of a
controlling interest in an entity that owns real estate in this
state is statutorily defined as a "sale" of the real property
owned by the entity, the exemptions of chapter 82.45 RCW
and this chapter also apply to the sale of a controlling interest.

Examples.

(a) The merger of a wholly owned subsidiary owning
real property located in this state with another subsidiary
wholly owned by the same parent is a transfer of a controlling
interest. However, this transfer may be exempt from taxation
on two grounds. First, it may be exempt because it is a mere
change in form or identity (see WAC 458-61A-211). Second,
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it may be exempt if it qualifies under the nonrecognition of
gain or loss provisions of the Internal Revenue Code for
entity formation, liquidation and dissolution, and reorganiza-
tion. (See WAC 458-61A-212.)

(b) Taki owns 100% of a corporation. Taki wants her
child, Mieko, and corporate manager, Sage, to be co-owners
with her in the corporation. Taki makes a gift of 50% of the
voting stock to Mieko and sells 33 1/3% to Sage. Although a
controlling interest in the corporation has been transferred to
and acquired by Mieko, it is not taxed because a gift is an
exempt transfer and not considered for purposes of determin-
ing whether a controlling interest has transferred. The sale of
the 33 1/3% interest to Sage is not a controlling interest, and
is not taxed.

(c) Richard owns 75% of the voting stock of a corpora-
tion that owns real estate located in this state. Richard
pledges all of his corporate stock to secure a loan with a bank.
When Richard defaults on the loan and the bank forecloses on
Richard's stock in the corporation, the transfer and acquisi-
tion of the controlling interest of the entity is not a taxable
transaction because foreclosures of mortgages and other
security devices are exempt transfers. (See WAC 458-61A-
208.)

AMENDATORY SECTION (Amending WSR 13-21-016,
filed 10/4/13, effective 11/4/13)

WAC 458-61A-102 Definitions. For the purposes of
chapter 458-61A WAC, the following definitions apply
unless the context requires otherwise:

(1) "Affidavit" means the real estate excise tax affidavit
provided by the department for use by taxpayers in reporting
transfers of real property. Both the seller/grantor and the
buyer/grantee, or their agents, sign the affidavit under penalty
of perjury. The term also includes the form used to report to
the department transfers and acquisitions of a controlling
interest in an entity owning real property in this state under
WAC 458-61A-101.

(2) "Agricultural land" means farm and agricultural
land and farm and agricultural conservation land, as those
terms are defined in RCW 84.34.020, including any struc-
tures on such land.

(3) "Consideration" means money or anything of
value, either tangible or intangible, paid or delivered, or con-
tracted to be paid or delivered, including performance of ser-
vices, in return for the transfer of real property. The term
includes the amount of any lien, mortgage, contract indebted-
ness, or other encumbrance, given to secure the purchase
price, or any part thereof, or remaining unpaid on the prop-
erty at the time of sale. For example, Lee purchases a home
for $250,000. He puts down $50,000, and finances the bal-
ance of $200,000. The full consideration paid for the house is
$250,000.

(a) "Consideration" includes the issue of an ownership
interest in any entity in exchange for a transfer of real prop-
erty to the entity. For example, if Julie transfers title to 20
acres of commercial property to Smith Development, LLC in
exchange for a 50% ownership interest in the company, that
constitutes consideration for the transfer. In the case of part-
nerships, consideration includes the increase in the capital
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account of the partner made as a result of the partner's trans-
fer of real property to the partnership, unless the transfer is
otherwise specifically exempt under WAC 458-61A-211 or
458-61A-212.

(b) "Consideration" includes the assumption of an under-
lying debt on the property by the buyer at the time of transfer.
For example, Ben buys a residence, valued at $300,000, from
Liza. Liza was purchasing the property on a real estate con-
tract that has an outstanding balance of $175,000. Ben gives
Liza $125,000 in cash and he assumes the obligation on the
real estate contract, which Liza assigns to him. Real estate
excise tax is due on $300,000, which is the total consideration
for the sale.

(c) "Consideration" does not include the amount of any
outstanding lien or encumbrance in favor of the United
States, the state, or a municipal corporation for taxes, special
benefits, or improvements. For example, Mel buys residential
property for $300,000. The title is encumbered by a lien for
unpaid property taxes in the amount of $12,000, and a lien for
municipal sidewalk improvements in the amount of $6,000.
Although Mel will become liable for those liens in order to
take title to the property, they are not considered part of the
purchase price for the purpose of calculating real estate
excise tax. The real estate excise tax is due only on the pur-
chase price of $300,000.

(())) (4) "Consumer price index for shelter' means
the most current seasonally adjusted index for the shelter
expenditure category of the consumer price index for all
urban consumers (CPI-U) as published by July 31st by the
Bureau of Labor Statistics of the United States Department of
Labor.

(5) "Controlling interest" means:

(a) In the case of a profit corporation, either fifty percent
or more of the total combined voting power of all classes of
stock of the corporation entitled to vote, or fifty percent of the
capital, profits, or beneficial interest in the voting stock of the
corporation; and

(b) In the case of any other corporation, or a partnership,
association, trust, or other entity, fifty percent or more of the
capital, profits, or beneficial interest in the corporation, part-
nership, association, trust, or other entity.

((4)) (6) "County" means the county treasurer or its
agent.

() (1) "Date of sale" means the date (normally
shown on the instrument of conveyance or sale) that owner-
ship of or title to real property, or control of the controlling
interest in an entity that has a beneficial interest in real prop-
erty, is delivered to the buyer/transferee in exchange for valu-
able consideration. In the case of a lease with option to pur-
chase, the date of sale is the date when the purchase option is
exercised and the property is transferred. "Date of sale," "date
of transfer," "conveyance date," and "transaction date" all
have the same meaning and may be used interchangeably in
this chapter. The real estate excise tax is due on the date of
sale.

((66))) (8) "Department" means the department of rev-
enue.

(D)) (9) "Domestic partner" has the same meaning as
defined in chapter 26.60 RCW.
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((8))) (10) "Floating home" means a building on a
float used in whole or in part for human habitation as a single-
family dwelling, which is not designed for self-propulsion by
mechanical means or for propulsion by means of wind, and
which is on the property tax rolls of the county in which it is
located.

() (11) "Governmental entity'" means:

(a) The United States;

(b) The state of Washington ("state"), including its
departments and institutions, as distinct from its corporate
agencies or instrumentalities; and

(c) Any municipal corporation or political subdivision of
the state of Washington.

((€49))) (12) "Growth of the consumer price index for
shelter'" means the percentage increase in the consumer price
index for shelter as measured from data published by the
Bureau of Labor Statistics of the United States Department of
Labor by July 31st for the most recent three-year period for
the selling price threshold adjustment in 2022, and the most
recent four-year period for subsequent selling price threshold
adjustments.

(13) "Mining property" is property containing or
believed to contain metallic or nonmetallic minerals, and sold
or leased under terms that require the buyer or lessee to con-
duct exploration or mining work thereon, and for no other
purpose.

((#H)) (14) "Mobile home" means a mobile home as
defined by RCW 46.04.302.

((H2))) (15) "Mortgage" has its ordinary meaning, and
includes a "deed of trust" for the purposes of this chapter,
unless the context clearly indicates otherwise. The term
"underlying debt" may also be used to refer to a mortgage or
other security interest.

(((3))) (16) "Municipal corporation or political sub-
division of the state of Washington'" means any county,
city, town, school district, fire protection district, or other
authority identified as a municipal corporation or political
subdivision of the state of Washington by statute and that
qualifies for the property tax exemption provided by Article
VII of the Washington state Constitution.

((E#4)) (A7) "Park model trailer" means a park model
trailer as defined in RCW 46.04.622.

((#5))) (18) "Real estate" or "real property" means
any interest, estate, or beneficial interest in land or anything
affixed to land, including the ownership interest or beneficial
interest in any entity that owns land, or anything affixed to
land, including standing timber and crops. The term includes
condominiums and individual apartments for which the buyer
receives a warranty deed. The term includes used mobile
homes, used park model trailers, used floating homes, and
improvements constructed upon leased land. The term also
includes any part of an irrigation system that is underground
or affixed to the land. The term does not include irrigation
equipment that is above the ground or that is not affixed to
land. See RCW 82.12.020 for the tax treatment of sales of
irrigation equipment that is not included in the definition of
"real estate."

((#6)) (19) "Real estate contract" or "contract”
means any written agreement for the sale of real property in
which legal title to the property is retained by the seller as
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security for the payment of the purchase price. The term does
not include earnest money agreements or options to purchase
real property.

((E#H)) (20) "Sale'" means:

(a) Any conveyance, grant, assignment, quitclaim, or
transfer of the ownership of or title to real property, including
standing timber, or any estate or interest therein for a valu-
able consideration, and any contract for such a conveyance,
grant, assignment, quitclaim, or transfer, and any lease with
an option to purchase real property, including standing tim-
ber, or any estate or interest therein or other contract under
which possession of the property is given to the purchaser, or
any other person at the purchaser's direction, and title to the
property is retained by the vendor as security for the payment
of the purchase price. The term includes the grant, relinquish-
ment, or assignment of a life estate in property. The term also
includes the grant, assignment, quitclaim, sale, or transfer of
improvements constructed upon leased land.

(b) The term "sale" also includes the transfer or acquisi-
tion within any ((twelve-menth)) thirty-six-month period of a
controlling interest in any entity with an interest in real prop-
erty located in this state for a valuable consideration. For the
purposes of this chapter, all acquisitions of persons acting in
concert are aggregated for the purpose of determining
whether a transfer or acquisition of a controlling interest has
taken place. For purposes of establishing the applicable
((twelve-menth)) thirty-six-month period for a transfer or
acquisition pursuant to the exercise of an option, see WAC
458-61A-101.

(c) The term "sale" also applies to successive sales of the
same property. An owner of real property is subject to pay-
ment of the real estate excise tax upon the entry of each suc-
cessive contract for the sale of the same parcel of property.
For example, Bob owns a house that he sells to Sam on a real
estate contract. Real estate excise tax is paid on the transfer
from Bob to Sam. Sam makes several payments, until he
becomes unemployed. Since Sam can no longer make pay-
ments on the property, he conveys it back to Bob. Bob then
makes a subsequent sale of the house to Sally. Real estate
excise tax is due on the transfer from Bob to Sally. See WAC
458-61A-209 for the tax implications on the conveyance
from Sam back to Bob.

(d) The term "sale" does not include:

(1) Those real property transfers that are excluded from
the definition of "sale" and exempted from the real estate
excise tax under RCW 82.45.010(3) and this chapter, includ-
ing transfers without valuable consideration.

(i1) The transfer of lots or graves in an established ceme-
tery. An established cemetery is one that meets the require-
ments for ad valorem property tax exemption under chapter
84.36 RCW.

(iii) The transfer of an interest in real property merely to
secure a debt or the assignment of a security interest, release
of a security interest, satisfaction of a mortgage, or reconvey-
ance under the terms of a mortgage or deed of trust.

(iv) A deed given to a purchaser under a real estate con-
tract upon fulfillment of the terms of the contract provided
that the proper tax was paid on the original transaction. The
fulfillment deed must be stamped by the county treasurer as
required by WAC 458-61A-301, and the stamp must show
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the affidavit number of the sale for which the deed is fulfill-
ing.

(v) A qualified sale of a manufactured/mobile home
community, as defined in RCW 59.20.030((-that-takesplace
on-orafterJune 12,2008 butbefore December31,2048)).

(e) Examples. The following examples, while not
exhaustive, illustrate some of the circumstances in which a
transfer may or may not be taxable. These examples should
be used only as a general guide. The status of each situation
must be determined after a review of all of the facts and cir-
cumstances.

(i) John paid off his home mortgage and wants to get a
loan to make improvements and buy a new car. John obtains
an equity loan, secured by his home as collateral. This trans-
action is not subject to the real estate excise tax.

(i1) Bob purchased real property from Sam pursuant to a
real estate contract. Real estate excise tax was paid on the
purchase price at the time of the sale. Bob has now paid off
the property, and Sam is issuing a fulfillment deed to Bob
indicating that the real estate contract has been satisfied. The
fulfillment deed from Sam to Bob is not subject to the real
estate excise tax.

(iii) Diane has made the final payment on her mortgage,
and the bank issues a full reconveyance of her property, indi-
cating that the mortgage is paid in full. The reconveyance is
not subject to the real estate excise tax.

(iv) Bill is refinancing his mortgage for a lower interest
rate. There is a balloon payment on the new loan that will
require that he refinance again in five years. Neither transac-
tion is subject to the real estate excise tax.

((8))) (21) "Seller" means any individual, receiver,
assignee, trustee for a deed of trust, trustee in bankruptcy,
trust, estate, firm, partnership, joint venture, club, company,
joint stock company, limited liability company, business
trust, municipal corporation, quasi municipal corporation,
association, society, or any group of individuals acting as a
unit, whether mutual, cooperative, fraternal, nonprofit or oth-
erwise, but it does not include the United States or the state of
Washington. The term "grantor" is used interchangeably with
the term "seller" in this chapter and has the same meaning for
purposes of the real estate excise tax.

((H9Y)) (22) "Selling price" means the true and fair
value of the property conveyed. There is a rebuttable pre-
sumption that the true and fair value is equal to the total con-
sideration paid or contracted to be paid to the seller or to
another person for the seller's benefit.

(a) When the price paid does not accurately reflect the
true and fair value of the property, one of the following meth-
ods may be used to determine the true and fair value:

(1) A fair market appraisal of the property; or

(i) An allocation of assets by the seller and the buyer
made under section 1060 of the Internal Revenue Code of
1986, as amended.

(b) When the true and fair value of the property at the
time of sale cannot reasonably be determined by either of the
methods in (a) of this subsection, the market value assess-
ment for the property maintained in the county property tax
rolls at the time of sale will be used as the selling price. RCW
82.45.030.
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(c) When the sale is of a partial interest in real property,
the principal balance of any debt remaining unpaid at the time
of sale will be multiplied by the percentage of ownership
transferred, and that amount added to any other consideration
to determine the selling price.

(d) In the case of a lease with option to purchase, the sell-
ing price is the true and fair value of the property conveyed at
the time the option is exercised.

((26))) (23) "Timberland" means land classified under
chapter 84.34 RCW or designated under chapter 84.33 RCW,
including any structures and standing timber on such land,
and standing timber sold apart from the land upon which it
sits.

(24) "United States' means:

(a) The federal government, including the executive, leg-
islative, and judicial branches, its departments, and federal
entities exempt from state or local taxation by reason of spe-
cific federal statutory exemption.

The mere fact that an entity is a federal entity, such as an
instrumentality of the federal government or a federal corpo-
ration, does not mean that the entity is immune from tax. The
taxability of a federal entity depends on the benefits and
immunities conferred upon it be Congress. Thus, to deter-
mine the current taxable status of federal entities, the relevant
portion of the federal law should be examined.

(b) "United States" does not include entities associated
with but not a part of the United States, such as the National
Guard (an instrumentality of the state of Washington). Nor
does it include entities contracting with the United States
government to administer its programs.

AMENDATORY SECTION (Amending WSR 11-16-106,
filed 8/3/11, effective 9/3/11)

WAC 458-61A-107 Option to purchase. (1) Introduc-
tion. The real estate excise tax applies to a conveyance of real
property upon the exercise of an option to purchase.

(2) Taxability of sales of options. The real estate excise
tax does not apply to the grant or sale of an option and the real
estate excise tax affidavit is not required for that transaction.
However, the sale of an option is subject to business and
occupation tax under the service and other category and
should be reported on the combined excise tax return. RCW
82.04.290.

(3) ((Effeetive May—1-—20146;)) For the sole purpose of
determining whether a transfer or acquisition of a controlling
interest pursuant to the exercise of an option occurred within
((atwelve-menth)) the period provided in RCW 82.45.010
and WAC 458-61A-101, the date on which the option agree-
ment was executed is deemed to be the date of the transfer or
acquisition. For any other purpose; however, the date on
which the option is exercised is the date of the transfer or
acquisition. RCW 82.45.010 (2)(b). See WAC 458-61A-101.

(4) Examples.

(a) Joe acquires an option at a cost of $100,000. The
option, if exercised, allows Joe to purchase ten parcels of land
for $700,000. As individual parcels, these lots of land are
uneconomical to develop. Joe "packages" the land, making it
economically feasible to develop by either obtaining suffi-
cient acreage or required studies. Buildup, a real estate devel-
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opment and construction company, purchases Joe's option on
the property for $2.3 million and subsequently exercises the
option, paying $700,000 for the land. The real estate excise
tax does not apply to the sale of the option, however the $2.3
million received for the option is subject to the business and
occupation tax under the service and other category. The
measure of the real estate excise tax is the $700,000 purchase
price paid on the transfer of the land.

(b) Consider the same initial facts as in the example in
(a) of this subsection, but instead, Joe exercises the option,
and subsequently sells the land to Buildup. The real estate
excise tax applies to both the transfer to Joe and the subse-
quent transfer from Joe to Buildup.

WSR 19-23-072
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed November 18, 2019, 2:10 p.m.]

Title of Rule and Other Identifying Information: WAC
458-18-010 Deferral of special assessments and/or property
taxes—Definitions, 458-18-020 Deferral of special assess-
ments and/or property taxes—Qualifications for deferral, and
458-18-100 Deferral of special assessments and/or property
taxes—When payable—Collection—Partial payment.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-18-010, 458-18-020, and 458-18-100 to
incorporate 2019 legislation, ESSB 5160, sections (4) - (8).
This legislation amended the qualification requirements for
the property tax deferral program under chapter 84.38 RCW.

Reasons Supporting Proposal: These rules are being
updated to incorporate changes resulting from 2019 legisla-
tion, ESSB 5160, sections (4) - (8). Providing updated defer-
ral program qualification information to applicants will assist
the applicant in understanding program requirements and will
also assist county assessors when processing deferral applica-
tions.

Statutory Authority for Adoption: RCW 84.38.180.

Statute Being Implemented: RCW 84.38.020, 84.38.030,
84.38.070, 84.38.130, 84.38.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1603.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
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industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.
Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is applicable to these rule updates
because the department is incorporating changes resulting
from 2019 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1589, fax 360-534-1606, email
LeslieMu@dor.wa.gov, AND RECEIVED BY January 21,
2020.

November 18, 2019
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-08-031,
filed 3/27/13, effective 4/27/13)

WAC 458-18-010 Deferral of special assessments
and/or property taxes—Definitions. (1) Introduction. This
((seetion—is—intended-te)) rule provides definitions of the
terms ((mostfrequently)) used to administer the deferral pro-
gram in chapter 84.38 RCW and this section through WAC
458-18-100 for special assessments and/or property taxes on
residential housing ((ereated-by-chapter84-38-REW-Unless
@ Eiﬁﬁ“ﬁ: ml CATHIE IS FI }.“Hﬂf. “]’alt free |E3 thsl EE?T]EH .thi

5)).

(2) "Boarding house" means a residence in which lodg-
ing and meals are provided. Each resident of a boarding
house is charged a lump sum to cover the costs of lodging and
meals with no separate accounting for the fair selling price of
the meals.

(&) (3) "Claimant" means a person who either elects
under chapter 84.38 RCW or is required under RCW
84.64.050, to defer payment of special assessments and/or
real property taxes accrued on ((his-erher)) their residence by
filing a declaration to defer as allowed under chapter 84.38
RCW. (Hmere-thanone-individualinahouseholdwisheste

defer-speeial-assessments-and/or-taxes;-only-one-mayfile-a
deelaration-to-deferin-other-weords;)) Only one ((elaimant))
individual per household ((is-aHewed)) may file a declaration
to defer.

((3))) (4) "Cooperative housing" means any existing
structure, including surrounding land and improvements,
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((that)) which contains one or more dwelling units and is
owned by:

(a) An association with resident shareholders who are
granted renewable leasehold interests in dwelling units in the
building. Unlike owners of a condominium, the resident
shareholders who hold a renewable leasehold interest do not
own their dwelling units; or

(b) An association organized under the Cooperative
Association Act (chapter 23.86 RCW).

((4)) (5) "Department" means the state department of
revenue.

((5))) (6) "Devisee" has the same meaning as provided
in RCW 21.35.005: Any person designated in a will to
receive a disposition of real or personal property.

(7) "Domestic partner" means a person registered
under chapter 26.60 RCW or a partner in a legal union of two
persons, other than a marriage, that was validly formed in
another jurisdiction, and that is substantially equivalent to a
domestic partnership under chapter 26.60 RCW.

((66))) (8) "Domestic partnership' means a partnership
registered under chapter 26.60 RCW or a legal union of two
persons, other than a marriage, that was validly formed in
another jurisdiction, and that is substantially equivalent to a
domestic partnership under chapter 26.60 RCW.

(D)) (9) "Equity value'" means the amount by which
the true and fair value of a residence exceeds the total amount
of all liens, obligations, and encumbrances against the prop-
erty, excluding ((the)) deferral liens. As used in this context,
the "true and fair value" of a residence is the value shown on
the county tax rolls maintained by the assessor for the assess-
ment year in which the deferral claim is made.

((68))) (10) "Fire and casualty insurance'" means a pol-
icy with an insurer that is authorized by the state insurance
commission to insure property in this state.

((9)) (11) "Heir" has the same meaning as provided in
RCW 21.35.005: Any person, including the surviving spouse,
who is entitled under the statutes of intestate succession to the
property of a decedent.

(12) "Income threshold" means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to forty-five
thousand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of the income threshold for the previous year, or sev-
enty-five percent of the county median household income,
adjusted every five years beginning August 1, 2019, and by
March 1st every fifth year thereafter, as provided in RCW
84.36.385.

(i) Beginning with the adjustment made by March 1,
2024, and every second adjustment thereafter, if the income
threshold in a county is not adjusted based on percentage of
county median income, then the income threshold must be
adjusted based on the growth of the consumer price index for
all urban consumers (CPI-U) for the prior twelve-month
period as published by the United States Bureau of Labor Sta-
tistics.

(i) In no case may the adjustment be greater than one
percent and if the income threshold adjustment is negative,
the income threshold for the prior year continues to apply.
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The adjusted threshold must be rounded to the nearest one
dollar.

(13) "Irrevocable trust" means a trust that may not be
revoked after its creation by the trustor.

((6H8))) (14) "Lease for life" means a lease that termi-
nates upon the death of the lessee.

((GBH)) (15) "Lien" means any interest in property
given to secure payment of a debt or performance of an obli-
gation, including a deed of trust. A lien includes the total
amount of special assessments and/or property taxes deferred
and the interest ((thereen)). It also may include any other out-
standing balances owed to local governments for special
assessments.

((2)) (16) "Life estate" means an estate that consists
of total rights to use, occupy, and control real property but is
limited to the lifetime of a designated party; this party is often
called a "life tenant."

((3)) (A7) "Local government" means any city,
town, county, water-sewer district, public utility district, port
district, irrigation district, flood control district, or any other
municipal corporation, quasi municipal corporation, or other
political subdivision authorized to levy special assessments.

((E4)) (18) "Perjury" means the willful assertion as to
a matter of fact, opinion, belief, or knowledge made by a
claimant upon the declaration to defer that the claimant
knows to be false.

((E5))) (19) "Real property taxes" means ad valorem
property taxes levied on a residence in this state. The term
includes foreclosure costs, interest, and penalties accrued as
of the date the declaration to defer is filed.

((€6))) (20) "Residence" ((hasthesame-meaninggiven
HREW-84-36-383:itmeans)) is defined as:

(a) A single-family dwelling unit whether the unit is sep-
arate or part of a multiunit dwelling and includes up to one
acre of the parcel of land on which the dwelling stands((;and
it)). Residence also includes any additional property up to a
total of five acres that comprises the residential parcel if local
land use regulations require this larger parcel size((=

). or

(b) A single-family dwelling situated upon lands the fee
of which is vested in the United States or any instrumentality
of the United States, including an Indian tribe, or in the state
of Washington.

(21) "Revocable trust" means an agreement that enti-
tles the trustor to have the full right to use the real property
and to revoke the trust and retake complete ownership of the
property at any time during ((his-erher)) their lifetime. The
trustee of a revocable trust holds only bare legal title to the
real property. Full equitable title to the property remains with
the trustor; the original property owner.

(%)) (22) "Rooming house" means a residence
where persons may rent rooms.

((H9))) (23) "Special assessment" means the charge or
obligation imposed by a local government upon real property
specially benefited by improvements.
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AMENDATORY SECTION (Amending WSR 16-06-043,
filed 2/24/16, effective 3/26/16)

WAC 458-18-020 Deferral of special assessments
and/or property taxes—Qualifications for deferral. (1)

Introduction. This rule describes the qualifications a person
(claimant) must meet to qualify for a deferral of special
assessments and/or real property taxes on residential housing.

(2) Qualifications for deferral. A ((persen)) claimant

may defer payment of special assessments and/or real prop-
erty taxes on up to eighty percent of the amount of ((his))
their equity value in ((satd-preperty)) their residence if the
following conditions are met:

(D)) (a) Ownership. The claimant must have owned, at
the time of filing, the residence on which the special assess-
ment and/or real property taxes have been imposed. For pur-
poses of this ((subseetion)) rule, a residence owned by a mar-
ital community, a state registered domestic partnership, or
cotenants ((shal)) will be deemed to be owned by each
spouse, each domestic partner, and each cotenant. A claimant
who has only a share ownership in cooperative housing, a life
estate, a lease for life, or a revocable trust does not satisfy the
ownership requirement.

(&) (b) Fire and casualty insurance. If the amount
deferred ((is-te)) will exceed one hundred percent of the
claimant's equity value in the land or lot only, the claimant
must have and keep in force fire and casualty insurance in
sufficient amount to protect the interest of the state of Wash-
ington and ((shal)) designate the state as a loss payee ((upent
said)) on the policy. ((In-ne-ease-shall)) The deferred amount
may not exceed the amount of the insured value of the
improvement plus the land value.

() nthe-ease-of)) (c) Installment method. For special
assessment deferrals, the claimant must have opted for pay-
ment of ((saeh)) the special assessments on the installment
method if ((saeh)) that method was available.

((4The—<clatmant-must-meet-allrequirements—for—an
e?eeiﬂ-pt—}eﬂ—feﬁhe—feﬁ-}d-eﬂee—ﬂ-ﬂdm i v 0 }, et'hei
] b ; _and-to4 Hgible.

tory limit-ameuntprovided i REW-84-38-030-)) (d) Income.

The claimant must have a combined disposable income, as
defined in RCW 84.36.383, equal to or less than the income

threshold defined in RCW 84.38.020.

(e) Age. The claimant must be sixty years of age or older
on December 31st of the year in which the deferral claim is
filed. or must have been at the time of filing, retired from reg-

ular gainful employment by reason of disability as defined in
RCW 84.36.383. However, any surviving spouse, surviving

domestic partner, heir, or devisee of a person who was receiv-
ing a deferral at the time of the person's death qualifies if the
surviving spouse, surviving domestic partner, heir, or devisee
is fifty-seven years of age or older and meets the require-
ments of the deferral.

Other requirements. The claimant must meet all
requirements for an exemption for a residence under RCW
84.36.381. other than the age and income requirements, and
to the extent eligible, must have first applied for the exemp-

WSR 19-23-072

tions under RCW 84.36.381 through 84.36.389 prior to filing
a declaration to defer.

AMENDATORY SECTION (Amending WSR 08-16-077,
filed 7/31/08, effective 8/31/08)

WAC 458-18-100 Deferral of special assessments
and/or property taxes—When payable—Collection—
Partial payment. (1) ((Any)) Introduction. This rule
explains the circumstances under which amounts deferred
under chapter 84.38 RCW become payable.

(2) Deferral. Special assessments and/or real property
taxes deferred ((shalt)) become payable together with interest
upon the following:

(a) (Upen-the)) Conveyance of the property ((whieh))
that has a deferred special assessment and/or real property tax
lien ((apen)) against it.

(b) ((Mpenthe)) Death of the claimant except when the
surviving spouse ((er)), surviving domestic partner, heir, or
devisee is qualified and elects to incur the lien and continue
the deferment by:

(i) Filing an original "declaration to defer" ((within
ninety-days-of the-elaimant's-death)); and

(i1) Continuing to meet the qualifications of WAC 458-
18-010 through 458-18-100.

((When)) If a surviving spouse ((ex)), surviving domestic
partner, heir, or devisee elect((8)) to continue the deferment,
((the-spouse-or-domestie-partner-then-becomes)) they become
the claimant and ((3s)) will be fully subject to the conditions
of WAC 458-18-010 through 458-18-100.

(¢) ((Upen)) Condemnation of the property with a
deferred special assessment and/or real property tax lien
((apen)) against it by a public or private body exercising the
power of eminent domain((2)), provided(GFhat)):

(1) If the assessed value of the property not condemned
exceeds the amount of the liens, including interest, the claim-
ant may elect to have the liens set over to the property
retained((:+Previdedfurther; That)); and

(ii) The amount of the lien allowed to be set over ((shall))
may not exceed eighty percent of the claimant's equity in the
retained property.

(d) ((Atsuehtime-as-the)) Claimant ((eeases)) ceasing to
reside permanently in the residence ((g#pesr)) on which the
deferral ((has-been)) was granted. If the cessation occurs
between filing the declaration and ((the-date-the-taxes-are
payable)) December 15th of that year, the deferral ((shall))
will not be allowed. This disallowance does not apply if the
claimant dies, leaving a spouse, domestic partner, heir, or
devisee surviving, who is eligible for this deferral.

(e) ((Bpenthe)) Failure of the claimant to have or keep
in force fire and casualty insurance in sufficient amount to
protect the interest of the state of Washington, or failure to
keep the state listed as a loss payee ((epen-said)) on the pol-
icy. Subsection (((H)) (2)(b) of this ((seetton—shall)) rule
takes precedence over subsection (((H)) (2)(d) of this ((see-
tion)) rule.

(&) (3) Other deferrals. Once a deferral has been
granted, the ((varteus)) conditions ((eentained-within)) in
WAC 458-18-010 through 458-18-100 may prohibit the
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claimant from qualifying for further deferrals((;butany-ebl-

(4) Payment of deferral. Amounts owing from deferrals
previously granted will become due and payable ((enly-upen

oceurrenee-of)) when any of the conditions ((setferth)) in
subsection (((1})) (2) of this ((seetten)) rule occurs.

() Ypemnoeceurrenee-of)) When any of the conditions
requiring the payment of ((any)) deferred special assessments
and/or real property taxes occur, the county treasurer ((shal
proeeed—to)) will collect ((the-same—in-the-manner)) these
amounts as provided ((fer)) in chapter 84.56 RCW. For pur-

poses of ((eel-}ec—&eﬂ—ef)) collecting the deferred taxes and
interest, the provisions of chapters 84.56, 84.60, and 84.64

RCW ((shall-be-applicable—When-these-meneys-are)) apply.
Once collected, ((%hey—sh&l—l—be)) these amounts are credited to
a special account in the county treasury and ((shal-then)) will
be remitted to the state treasurer within thirty days from col-
lection with remittance advice to the department ((ef+reve-
ate)). The state treasurer ((shal)) will deposit the ((meneys
i)) deferred taxes and interest into the state general fund.

((¢H-Anyperson-may atany-time pay-a-partor)) Payment

of all or part of the deferred assessments and/or taxes, includ-
ing the interest, ((butsuehpaymentshall)) does not affect the
deferred tax status of the property. ((Ary)) Payments made
((shalt)) will be credited to the oldest deferred amount and
((shatl)) will be prorated between interest and the deferred
assessments and/or taxes.

WSR 19-23-074
EXPEDITED RULES
GAMBLING COMMISSION
[Filed November 18, 2019, 2:44 p.m.]

Title of Rule and Other Identifying Information: WAC
230-05-160 Charitable or nonprofit organization fees.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amendments were
made to clarify the base license fee, the gross gambling
receipt rate, and the maximum annual license fee for raffle -
credit union licenses and to differentiate raffle - credit union
licenses from other raffle licenses.

Reasons Supporting Proposal: The gambling commis-
sion recently adopted rules to allow credit unions to obtain a
license to conduct raffles. The proposed rule change clarifies
the base license fee, the gross gambling receipt rate, and the
maximum annual license fee for raffle - credit union licenses.

Washington State Register, Issue 19-23

Refer to WSR 19-23-071 filed on November 18, 2019, for
more information regarding WAC 230-11-013 Conducting a
raffle by a credit union and 230-03-146 Applying for a raffle
license by a credit union.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: RCW 9.46.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Brian Considine, Attorney, 4565 7th Avenue S.E., Lacey,
WA 98503, 360-486-3469; Implementation: David Trujillo,
Director, 4565 7th Avenue S.E., Lacey, WA 98503, 360-486-
3512; and Enforcement: Tina Griffin, Assistant Director,
4565 7th Avenue S.E., Lacey, WA 98503, 360-486-3546.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The pro-
posed rule change clarifies the base license fee, the gross
gambling receipt rate, and the maximum annual license fee
for raffle - credit union licenses by differentiating it from
other raffle licenses without changing the effect of the rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Ashlie Laydon, Washing-
ton State Gambling Commission, P.O. Box 42400, Olympia,
WA 98504-2400, phone 360-486-3473, fax 360-486-3624,
email rules.coordinator@wsgc.wa.gov, AND RECEIVED
BY January 22, 2020.

November 18, 2019
Ashlie Laydon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-05-026, filed 2/9/18, effective 5/1/18)

WAC 230-05-160 Charitable or nonprofit organization fees. Bona fide charitable and nonprofit organizations must pay

the following fees:
(1) Annual licenses:

Gross Gambling Receipts

Maximum Annual License

License Type Base License Fee Rate Fee
Amusement games $65 plus $65 per approved
location 0.730% $1,000
Bingo $65 0.460% $11,000

Expedited
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Gross Gambling Receipts Maximum Annual License

License Type Base License Fee Rate Fee
Card games - House-banked $10,000 1.462% $40,000
Card games - Nonhouse-
banked $65 0.430% $1,000
Combination $125 - -
Fund-raising equipment dis-
tributor $270 1.430% $700
Punch board/pull-tabs $650 1.430% $10,000
Raffles $65 3.380% $2,000
Raffle - Credit Union $65 3.380% $2.000
Enhanced raffles $5,000 0.430% $32,000

(2) Event licenses or permits:

Gross Gambling Receipts Maximum Annual License

Add anew amusement game
location $65

Duplicate license $50

Review, inspection, and/or | Deposit and cost reimburse-
evaluation of gambling ment

equipment, supplies, ser-
vices, games, or schemes

WSR 19-23-078
EXPEDITED RULES
DEPARTMENT OF HEALTH
(Pharmacy Quality Assurance Commission)
[Filed November 19, 2019, 9:23 a.m.]

Title of Rule and Other Identifying Information: WAC
246-901-140 Pharmacy services plan, repealing the rule that
establishes the process to seek an exception to the standard
pharmacist to pharmacy technician ratio by developing and

License Type Base License Fee Rate Fee
Fund-raising event $180 3.130% $1,000
Recreational gaming activity $65 - -
Special property
bingo/change of bingo prem- - -
ises $30
(3) Change fees: presenting a pharmacy services plan for approval by the phar-
macy quality assurance commission.
Change of: Fee Purpose of the Proposal and Its Anticipated Effects,
Name $100 Including Any Changes in Existing Rules: The pharmacy
. quality assurance commission (commission) is proposing to
Location $100 repeal the rule because the circumstances have changed and
Fund-raising event location, the rule is no longer needed. The rule is no longer necessary
date, or time $50 due to the adoption of rule amendments to WAC 246-901-
130 Pharmacist to pharmacy technician ratio, filed under
(4) Other fees: WSR 19-17-034 on August 14, 2019.
Transaction Fee Reasons Supporting Proposal: The commission

amended WAC 246-901-130, filed under WSR 19-17-034 on
August 14, 2019. The amended rule eliminated the 3:1 stan-
dard ratio and placed the duty on the responsible pharmacy
manager to set the staffing levels and ensure satisfactory
supervision of staff technicians. The proposal to repeal WAC
246-901-140, which set the process for seeking an exception
to the 3:1 ratio, is appropriate and supported by the amended
rule.

Statutory Authority for Adoption: RCW 18.64A.030,
18.64.005.

Statute Being Implemented: RCW 18.64A.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Pharmacy quality assurance com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Doreen Beebe, Program Manager, 111 Israel Road S.E.,
Tumwater, WA 98501, 360-236-4834; Implementation and
Enforcement: Tracy West, JD, Deputy Director, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-4988.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

Expedited
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The rule is no longer necessary because of changed cir-

cumstances.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The need for
a rule to define the process for submitting a service plan is no
longer needed with the amendment of WAC 246-901-130,
which eliminated the standard pharmacist to technician ratio.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Doreen Beebe, Program
Manager, Department of Health, P.O. Box 47852, Olympia,
WA 98504-7852, phone 360-236-4834, fax 360-236-2260,
email https://fortress.wa.gov/doh/policyreview, AND

RECEIVED BY January 21, 2020.

November 19, 2019
Tim Lynch, PharmD, MS, Chair
Pharmacy Quality Assurance Commission

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-901-140 Pharmacy services plan.

WSR 19-23-086
EXPEDITED RULES
GAMBLING COMMISSION
[Filed November 19, 2019, 1:31 p.m.]

Title of Rule and Other Identifying Information: WAC
230-01-001 Time and place of public meetings, 230-01-010
Field offices and operations, and 230-01-011 Deadlines for
submitting items to be included in the commission meeting
agenda.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 230-01-001
Time and place of public meetings will be repealed. The
gambling commission will file notice of public meetings
annually on or before January with the office of the code
reviser for publication in the Washington State Register as
outlined in RCW 42.30.075. WAC 230-01-010 Field offices
and operations, has been amended to remove reference to our
Renton office, which is no longer in existence. WAC 230-01-
011 Deadlines for submitting items to be included in the com-
mission meeting agenda, has been amended to remove refer-
ence to WAC 230-01-010.

Reasons Supporting Proposal: The repeal of WAC 230-
01-001 Time and place of public meetings, will allow the

Expedited
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commission more flexibility when scheduling their public
meetings. Amending WAC 230-01-010 Field offices and
operations, will provide accurate information to the public.
Amending WAC 230-01-011 Deadlines for submitting items
to be included in the commission meeting agenda, is neces-
sary to remove the reference to WAC 230-01-001 [230-01-
010], which is being repealed.

Statutory Authority for Adoption: RCW 9.46.070.
Statute Being Implemented: RCW 9.46.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Brian Considine, Attorney, 4565 7th Avenue S.E., Lacey,
WA 98503, 360-486-3469; Implementation: David Trujillo,
Director, 4565 7th Avenue S.E., Lacey, WA 98503, 360-486-
3512; and Enforcement: Tina Griffin, Assistant Director,
4565 7th Avenue S.E., Lacey, WA 98503, 360-486-3546.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Relates only to internal governmental operations that are
not subject to violation by a person.

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

The rule is no longer necessary because of changed cir-
cumstances.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The pro-
posed rule changes relate only to internal governmental oper-
ations that are not subject to violation by a person and make
changes to address locations and phone numbers.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Ashlie Laydon, Washing-
ton State Gambling Commission, P.O. Box 42400, Olympia,
WA 98504-2400, phone 360-486-3473, fax 360-486-3624,
email rules.coordinator@wsgc.wa.gov, AND RECEIVED
BY January 22, 2020.

November 19, 2019
Ashlie Laydon
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 07-15-062,
filed 7/16/07, effective 1/1/08)

WAC 230-01-005 Address and hours of administra-
tive offices. (1) Our administrative office is located in Lacey,
Washington.

((lzeeation)) Physical

Mailing Address Address

Washington State
Gambling Commission
P.O. Box 42400

Olympia, WA 98504-2400

Washington State
Gambling Commission
4565 7th Avenue S.E.
Lacey, WA 98503

(2) Normal business hours are 8:00 a.m. to 5:00 p.m.,
Monday through Friday, excluding legal holidays.
(3) ((Serviees-available-are:
i ion:

DPublierecords:

4)>Address)) Send applications for licenses, required
license materials, or requests for notices, information, or
other inquiries to our mailing address. Send overnight mail
and/or packages to our physical address.

AMENDATORY SECTION (Amending WSR 16-03-068,
filed 1/19/16, effective 2/19/16)

WAC 230-01-010 Field offices and operations. Direct
regulatory and operational questions to our field offices,
located at:

City Telephone Number
509-325-7900

Eastern Region Office
((Netth)) 901 North Monroe
((Reem)), Suite 240
Spokane, WA 99201

(( . . .

Plaza-451 Building Suite 218
Renton; WA-98057

425-277-7614))

AMENDATORY SECTION (Amending WSR 07-21-116,
filed 10/22/07, effective 1/1/08)

WAC 230-01-011 Deadlines for submitting items to
be included in the commission meeting agenda. (1) To
ensure that the public and the commissioners have sufficient
notice of agenda items, we require that items for the commis-
sion's monthly meeting agenda be submitted in the format we
require and delivered to our administrative office at least
fourteen days before the regularly scheduled commission
meeting.

(2) Any items submitted after the time frame set forth in
subsection (1) of this section must be approved by the com-
missioners in order to be included on the commission meet-
ing agenda.

WSR 19-23-093

(3) We publish the meeting agenda on our website ((and

010)).

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-01-001 Time and place of public meetings.

WSR 19-23-093
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed November 20, 2019, 8:39 a.m.]

Title of Rule and Other Identifying Information: WAC
458-16A-100 Senior citizen, disabled person, and one hun-
dred percent disabled veteran exemption—Definitions, 458-
16A-110 Senior citizen, disabled person, and one hundred
percent disabled veteran exemption—Gross income, 458-
16A-115 Senior citizen, disabled person, and one hundred
percent disabled veteran exemption—Adjusted gross
income, 458-16A-120 Senior citizen, disabled person, and
one hundred percent disabled veteran exemption—Determin-
ing combined disposable income, 458-16A-130 Senior citi-
zen, disabled person, and disabled veteran exemption—Qual-
ifications for exemption, 458-16A-135 Senior citizen, dis-
abled person, and one hundred percent disabled veteran
exemption—Application procedures, and 458-16A-150
Senior citizen, disabled person, and one hundred percent dis-
abled veteran exemption—Requirements for keeping the
exemption.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-16A-100, 458-16A-110, 458-16A-115,
458-16A-120, 458-16A-130, 458-16A-135, and 458-16A-
150 to incorporate 2019 legislation, ESSB 5160, sections (1),
(2), and (3). This legislation amended the qualification
requirements for the property tax exemption under chapter
84.36 RCW for senior citizens, disabled persons, and dis-
abled veterans.

Reasons Supporting Proposal: These rules are being
updated to incorporate changes resulting from 2019 legisla-
tion, ESSB 5160, sections (1), (2), and (3). Providing updated
exemption qualification information to applicants will assist
the applicant in understanding exemption program require-
ments and will also assist county assessors when processing
exemption applications.

Statutory Authority for Adoption: RCW 84.36.865.

Statute Being Implemented: RCW 84.36.381, 84.36.383,
84.36.385.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: John
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Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1603.

This notice meets the following criteria to use the expe-

dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the

Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is applicable to these rule updates
because the department is incorporating changes resulting
from 2019 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1589, fax 360-534-1606, email
LeslieMu@dor.wa.gov, AND RECEIVED BY January 21,
2020.

November 20, 2019
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-04-007,
filed 1/25/18, effective 2/25/18)

WAC 458-16A-100 Senior citizen, disabled person,
and ((ene-hundred-pereent)) disabled veteran exemp-
tion—Definitions. (1) Introduction. This rule contains defi-
nitions of the terms used for the senior citizen, disabled per-
son, and ((ene-hundred-pereent)) disabled veteran property
tax exemption ((frempreperty-taxes—The-definitions-applyte
the-sentor-eitizen;-disabled-person;and-ene-hundredperecent

>

enblod ; o s ROW

requires—otherwise)) described in RCW 84.36.381 through
84.36.389.

(2) Annuity. "Annuity" means a series of long-term
periodic payments, under a contract or agreement. It does not
include payments for the care of dependent children. For pur-
poses of this subsection, "long-term! means a period of more
than one full year from the annuity starting date.

Annuity distributions must be included in "disposable
income," as that term is defined in subsection (((+2))) (13) of
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this ((seetion;)) rule, regardless of whether ((ernetthey)) the
distributions are taxable under federal law. A one-time, lump

sum, total distribution is not an "annuity" for purposes of this
((seetion)) rule, and only the taxable portion that would be
included in federal adjusted gross income should be included
in disposable income.

(3) Assessment year. "Assessment year" means the year
((when)) the assessor lists and values the principal residence
for property taxes. The assessment year is the calendar year
prior to the year the taxes ((beeesre)) are due and payable. ((¥
is-always)) The assessment year is the year before the claim-
ant receives ((&)) the reduction in ((his-er-her)) their property
taxes because of the senior citizen, disabled person, and ((ere
hundred-pereent)) disabled veteran exemption.

(4) Capital gain. "Capital gain" means the amount the
seller receives for property, ((€))other than inventory((3)),
over that seller's adjusted basis in the property. The seller's
initial basis in the property is the property's cost plus taxes,
freight charges, and installation fees. In determining the cap-
ital gain, the seller's costs of transferring the property to a
new owner are also added onto the adjusted basis of the prop-
erty. If the property is acquired in some other manner than by
purchase, the seller's initial basis in the property is deter-
mined by the way the seller received the property (e.g., prop-
erty exchange, payment for services, gift, or inheritance). The
seller ((adjusts<€))increases and decreases((})) the initial basis
of the property for events occurring between the time the
property is acquired and when it is sold (e.g., increased by the
cost of improvements made later to the property).

(5) Claimant. "Claimant" means a person claiming the
senior citizen, disabled person, and ((ene-hundred-pereent))
disabled veteran exemption by filing an application with the
((eounty)) assessor in the county where the property is
located.

(6) Combined disposable income. "Combined dispos-
able income" means the annual disposable income of the
claimant, the claimant's spouse or domestic partner, and any
cotenant occupying the residence for the assessment year,
reduced by amounts paid by the claimant or the claimant's
spouse or domestic partner for their:

(a) Legally prescribed drugs;

(b) Home health care;

(¢) Nursing home, boarding home, assisted living facil-
ity, or adult family home expenses; and

(d) Health care insurance premiums for medicare under
Title XVIII of the Social Security Act.

Disposable income is not reduced by these amounts if
payments are reimbursed by insurance or a government pro-
gram (e.g., medicare or medicaid). When the application is
made, the combined disposable income is calculated for the
assessment year.

(7) Cotenant. "Cotenant" means a person who resides
with the claimant and who has an ownership interest in the
residence.

(8) County median household income. "County
median household income" means the median household

income estimates for the state of Washington by county of the
legal address of the principal place of residence, as published

by the office of financial management.
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(9) Department. "Department" means the state depart-
ment of revenue.

(%)) (10) Depreciation. "Depreciation" means the
annual deduction allowed to recover the cost of business or
investment property having a useful life of more than one
year. In limited circumstances, this cost, or a part of this cost,
may be taken as a section 179 expense on the federal income
tax return in the year business property is purchased.

((€9))) (11) Disability. "Disability" means the inability
to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can
be expected to last for a continuous period of not less than
twelve months. ((€))RCW 84.36.383(((H)); 42 U.S.C. Sec.
423 (d)(1)(A)(0

1)) (12) Disabled veteran. "Disabled veteran" means
a veteran of the armed forces of the United States entitled to
and receiving compensation from the United States Depart-
ment of Veterans Affairs (VA) at:

(a) A combined service-connected evaluation rating of
eighty percent or higher; or

(b) A total disability rating for a service-connected dis-
ability without regard to evaluation percent. (((REW

&2))) (13) Disposable income. "Disposable income"
means the adjusted gross income as defined in the Federal
Internal Revenue Code of 2001, and as amended after that
date, plus all the other items described below to the extent
they are not included in or have been deducted from adjusted
gross income((—(REW-84-36:383-))):

(a) Capital gains, other than gain excluded from the sale
of a principal residence that is reinvested prior to the sale or
within the same calendar year in a different principal resi-
dence;

(b) ((Eesses:)) Amounts deducted for loss;

(c) (Pepreetation:)) Amounts deducted for depreciation;

(d) Pension and annuity receipts;

(e) Military pay and benefits other than attendant-care
and medical-aid payments. Attendant-care and medical-aid
payments are any payments for medical care, home health
care, health insurance coverage, hospital benefits, or nursing
home benefits provided by the military;

(f) Veterans benefits other than:

(i) Attendant-care payments and medical-aid payments,
defined as any payments for medical care, home health care,
health insurance coverage, hospital benefits, or nursing home
benefits provided by the ((Pepartment-of-Veterans-Affairs
OVA));

(i1) Disability compensation, defined as payments made
by the VA to a veteran because of a service-connected dis-
ability; and

(iii) Dependency and indemnity compensation, defined
as payments made by the VA to a surviving spouse, child, or
parent because of a service-connected death((<));

(g) Federal Social Security Act and railroad retirement
benefits;

(h) Dividend receipts; and

(1) Interest received on state and municipal bonds.

((#3))) (14) Domestic partner. "Domestic partner"
means a person registered under chapter 26.60 RCW or a
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partner in a legal union of two persons, other than a marriage,
that was validly formed in another jurisdiction, and that is
substantially equivalent to a domestic partnership under
chapter 26.60 RCW.

((4)) (15) Domestic partnership. "Domestic partner-
ship" means a partnership registered under chapter 26.60
RCW or a legal union of two persons, other than a marriage,
that was validly formed in another jurisdiction, and that is
substantially equivalent to a domestic partnership under
chapter 26.60 RCW.

((E5))) (16) Excess levies. "Excess levies" has the same
meaning as provided in WAC 458-19-005 for "excess prop-
erty tax levy."

(#6)) (17) Excluded military pay or benefits.
"Excluded military pay or benefits" means military pay or
benefits excluded from a person's federal gross income, other
than those amounts excluded from that person's federal gross
income for attendant-care and medical-aid payments. Mem-
bers of the armed forces receive many different types of pay
and allowances. Some payments or allowances are included
in their gross income for ((the)) federal income tax purposes
while others are excluded ((fremtheirgress—income)).
Excluded military pay or benefits include:

(a) Compensation for active service while in a combat
zone or a qualified hazardous duty area;

(b) Death allowances for burial services, gratuity pay-
ment to a survivor, or travel of dependents to the burial site;

(c) Moving allowances;

(d) Travel allowances;

(e) Uniform allowances;

(f) Group term life insurance payments made by the mil-
itary on behalf of the claimant, the claimant's spouse or
domestic partner, or the cotenant; and

(g) Survivor and retirement protection plan premiums
paid by the military on behalf of the claimant, the claimant's
spouse or domestic partner, or the cotenant.

((#9)) (18) Family dwelling unit. "Family dwelling
unit" means the dwelling unit occupied by a single person,
any number of related persons, or a group not exceeding a
total of eight related and unrelated nontransient persons liv-
ing as a single noncommercial housekeeping unit. The term
does not include a boarding or rooming house.

(%)) (19) Home health care. "Home health care"
means the treatment or care of either the claimant or the
claimant's spouse or domestic partner received in the home. It
must be similar to the type of care provided in the normal
course of treatment or care in a nursing home, although the
person providing the home health care services need not be
specially licensed. The treatment and care must meet at least
one of the following criteria. It must be for:

(a) Medical treatment or care received in the home;

(b) Physical therapy received in the home;

(c) Food, oxygen, lawful substances taken internally or
applied externally, necessary medical supplies, or special
needs furniture or equipment (such as wheel chairs, hospital
beds, or therapy equipment), brought into the home as part of
a necessary or appropriate in-home service that is being ren-
dered (such as a meals on wheels type program); or

(d) Attendant care to assist the claimant, or the claimant's
spouse or domestic partner, with household tasks, and such
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personal care tasks as meal preparation, eating, dressing, per-
sonal hygiene, specialized body care, transfer, positioning,
ambulation, bathing, toileting, self-medication a person pro-
vides for himself or herself, or such other tasks as may be
necessary to maintain a person in ((his-erher)) their own
home, but ((shalt)) does not include improvements or repair
of the home itself.

((9Y)) (20) Income threshold 1. "Income threshold 1"
means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to thirty thou-
sand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 1 for the previous year or forty-
five percent of the county median household income,
adjusted every five years beginning August 1, 2019, as pro-
vided in RCW 84.36.385(8).

(21) Income threshold 2. "Income threshold 2" means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to thirty-five
thousand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 2 for the previous year or fifty-
five percent of the county median household income,
adjusted every five years beginning August 1. 2019, as pro-
vided in RCW 84.36.385(8).

(22) Income threshold 3. "Income threshold 3" means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to forty thou-
sand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 3 for the previous year or sixty-
five percent of the county median household income,
adjusted every five years beginning August 1, 2019, as pro-
vided in RCW 84.36.385(8).

(23) Lease for life. "Lease for life" means a lease that
terminates upon the ((demise)) death of the lessee.

((29))) (24) Legally prescribed drugs. "Legally pre-
scribed drugs" means drugs supplied by prescription of a
medical practitioner authorized to issue prescriptions by the
laws of this state or another jurisdiction.

(D)) (25) Life estate. "Life estate" means an estate
whose duration is limited to the life of the party holding it or
of some other person.

(a) Reservation of a life estate upon a principal residence
placed in trust or transferred to another is a life estate.

(b) Beneficial interest in a trust is considered a life estate
for the settlor of a revocable or irrevocable trust who grants to
((himselforherself)) themselves the beneficial interest
directly in ((his-erher)) their principal residence, or the part
of the trust containing ((his-er-her)) their personal residence,
for at least the period of ((kis-erher)) their life.

(c) Beneficial interest in an irrevocable trust is consid-
ered a life estate, or a lease for life, for the beneficiary who is
granted the beneficial interest representing ((his-erkher)) their
principal residence held in an irrevocable trust, if the benefi-
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cial interest is granted under the trust instrument for a period
that is not less than the beneficiary's life.

((22)) (26) Owned. "Owned" includes "contract pur-
chase" as well as "in fee," a "life estate,” and any "lease for
life." A residence owned by a marital community or domestic
partnership or owned by cotenants is deemed to be owned by
each spouse or each domestic partner or each cotenant.

((3))) (27) Ownership by a marital community or
domestic partnership. "Ownership by a marital community
or domestic partnership" means property owned in common
by both spouses or domestic partners. Property held in sepa-
rate ownership by one spouse or domestic partner is not
owned by the marital community or domestic partnership.
The person claiming the exemption must own the property
for which the exemption is claimed. ((Example:)) For exam-
ple. a person qualifying for the exemption by virtue of age,
disability, or ((ene-hundred-pereent)) disabled veteran status
((eannet)) may not claim this exemption on a residence
owned by the person's spouse or domestic partner as a sepa-
rate estate outside the marital community or domestic part-
nership unless the claimant has a life estate ((therein:

24))) in that separate estate.

(28) Pension. "Pension" generally means an arrange-
ment providing for payments, not wages, to a person ((€))or to
that person's family((3)), who has fulfilled certain conditions
of service or reached a certain age. Pension distributions may
be triggered by separation from service, attainment of a spe-
cific age, disability, death, or other events. A pension may
allow payment of all or a part of the entire pension benefit, in
lieu of regular periodic payments.

((25))) (29) Principal residence. "Principal residence”
means the claimant owns and occupies the residence as ((his
or-her)) their principal or main residence. It does not include
a residence used merely as a vacation home. For purposes of
this exemption:

(a) Principal or main residence means the claimant occu-
pies the residence for more than ((six)) nine months each cal-
endar year.

(b) Confinement of the claimant to a hospital ((ef)), nurs-
ing home, assisted living facility, adult family home, or home
of a relative for the purpose of long-term care, does not dis-
qualify the claim for exemption if:

(1) The residence is temporarily unoccupied;

(i1) The residence is occupied by the claimant's spouse or
domestic partner or a person financially dependent on the
claimant for support;

(iii) The residence is occupied by a caretaker who is not
paid for watching the house;

(iv) The residence is rented for the purpose of paying
nursing home, hospital, boarding home, or adult family home
costs.

((26Y)) (c) For purposes of this subsection, "relative"
means any individual related to the claimant by blood, mar-
riage, or adoption.

(30) Regular gainful employment. "Regular gainful
employment" means consistent or habitual labor or service
which results in an increase in wealth or earnings.

((29)) (31) Regular property tax levies. "Regular
property tax levies" has the same meaning as provided in
WAC 458-19-005 for "regular property tax levy."
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((28))) (32) Replacement residence. "Replacement
residence" means a residence that qualifies for the senior cit-
izen, disabled person, and ((ene-hundred-pereent)) disabled
veteran exemption and replaces the prior residence of the per-
son receiving the exemption.

((29))) (33) Residence. "Residence" means a single-
family dwelling unit whether ((steh)) the unit ((be)) is sepa-
rate or part of a multiunit dwelling and includes up to one
acre of the parcel of land on which the dwelling stands((;-and
it)). A residence also includes any additional property up to a
total of five acres that comprises the residential parcel if land
use regulations require this larger parcel size. The term also
includes:

(a) A share ownership in a cooperative housing associa-
tion, corporation, or partnership if the person claiming
exemption can establish that his or her share represents the
specific unit or portion of ((steh)) the structure in which ((he
or-she)) they reside((s)).

(b) A single-family dwelling situated ((a#pesr)) on leased
lands and ((apen)) on lands the fee of which is vested in the
United States, any instrumentality thereof including an
Indian tribe, the state of Washington, or its political subdivi-
sions.

(c) A mobile home which has substantially lost its iden-
tity as a mobile unit by being fixed in location ((wpesr)) on
land owned or rented by the owner of ((said)) the mobile
home and placed on a foundation, posts, or blocks with fixed
pipe connections for sewer, water or other utilities even
though it may be listed and assessed by the county assessor as
personal property. It includes up to one acre of the parcel of
land on which ((a)) the mobile home is located if both the
land and mobile home are owned by the same qualified
claimant ((andt)). It also includes any additional property up
to a total of five acres that comprises the residential parcel if
land use regulations require this larger parcel size.

((639))) (34) Veteran. "Veteran" means a veteran of the
armed forces of the United States.

(D)) (35) Veterans benefits. "Veterans benefits"
means benefits paid or provided under any law, regulation, or
administrative practice administered by the VA. Federal law
excludes from gross income any veterans' benefits payments,
paid under any law, regulation, or administrative practice
administered by the VA.

AMENDATORY SECTION (Amending WSR 08-16-078,
filed 7/31/08, effective 8/31/08)

WAC 458-16A-110 Senior citizen, disabled person,
and ((ene-hundredpereent)) disabled veteran exemp-
tion—Gross income. (1) Introduction. This rule explains
the definition of gross income used for federal income tax
purposes and provides guidance to assessors on how to calcu-
late and verify gross income. ((fa-erder)) To meet the income
requirements for the senior citizen, disabled person, and
((ene-hundred-pereent)) disabled veteran exemption ((pre-
gram)), the claimant must provide supporting documents ver-
ifying combined disposable income as defined in WAC 458-
16A-100. The gross income for federal income tax purposes
of the claimant, the claimant's spouse or domestic partner,
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and any cotenants represents a part of the claimant's com-
bined disposable income.

Examples. This rule includes examples that identify a
set of facts and then state a conclusion. These examples
should only be used as a general guide.

(a) Federal income tax return. In most cases, the claimant
presents copies of federal income tax returns to demonstrate
both gross income and adjusted gross income amount(s) for
the claimant, the claimant's spouse or domestic partner, and
any cotenants. The assessor then determines, and may request
verification of, the disposable income for each person based
((epen)) on that person's federal income tax return and the
other information supplied by the claimant.

(b) No federal income tax return. ((Whesn)) If the claim-
ant does not present federal income tax returns, the assessor
must determine what constitutes gross income ((for-the-nen-
filer)) and obtain copies of income documents to determine

((thatpersen's)), and possibly verify, the claimant, the claim-
ant's spouse or domestic partner, and any cotenant's gross

income. ((Fhisraleprevides-the-assesserwith-semeguidanee
i d i ) ; iler

(o) Verifying 4 . 1 :
doc ] 9 ) foine all :
the-gress-incomefor-the-claimantthe-claimant's-speuse-or

demestie-partner;-or-any-of the-cotenants:))

(2) Gross income determined. Internal Revenue Code
section 61 defines "gross income," generally, as all income
from whatever source derived. WAC 458-16A-135 lists the
documentation used by the assessor to determine the gross
income of the claimant.

(3) Exclusions from the federal definition of gross
income. A claimant may provide documentation or informa-
tion about amounts received during the year that are excluded
from gross income. These amounts should not be taken into
account when determining gross income. The federal defini-
tion of gross income, generally, does not include:

(a) Gifts, inheritance amounts, or life insurance pro-
ceeds;

(b) Up to two hundred fifty thousand dollars (five hun-
dred thousand dollars for a married couple) gain from the sale
of a principal residence that meets the requirements of Inter-
nal Revenue Code section 121((;see-alse-WAEC458-16A-100

efiniti 4 e ):

(¢) Amounts received for illness or injury ((when
reeetved)) from workmen's compensation, a legal settlement,
a legal judgment, a Medicaret+Choice MSA, a federal
employer under the federal Employees Compensation Act,
accident insurance, or health insurance. If the amount
received is from an employer directly for illness or injury or
from employer-provided accident or health insurance, the
amount is excluded only if it is paid to reimburse medical
expenses, for the loss of limb, or for permanent disfigurement
to the employee, the employee's spouse, or the employee's
dependents;

(d) Contributions or payments made by an employer to
accident and health plans, the employer's qualified transpor-
tation plan, a cafeteria plan, a dependent care assistance pro-
gram, educational assistance programs, or for certain fringe
benefits for employees described by Internal Revenue Code
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section 132. If the claimant earns wages as an employee, ((he
or-she)) they should receive a W-2 form from the employer
reporting those wages. ((Fhis)) The W-2 form should have
((elready)) excluded the described contributions or payments
provided for the employee's benefits ((i-the-abevetist)). If
there is a question ((arises-abeut)) on whether ((ernet)) an
employer adjusted the employee's gross income for these
((exelustens)) employee benefits, the claimant should contact
their employer and have the employer provide the ((eeunty
with-a-correctorcorreeted)) assessor with an accurate copy of
the W-2 form to verify the correct wages paid to the
employee;

(e) Income from discharge of indebtedness under certain
limited circumstances, such as insolvency. These circum-
stances are outlined in Internal Revenue Code section 108;

(f) Improvements by a lessee left ((apen)) on the lessor's
property at the termination of a lease;

(g) Recovery of an amount deducted in a prior tax year
that did not reduce federal income taxes paid in that prior
year. For example, a person that itemized deductions may get
a refund of property taxes or a stolen uninsured item will be
returned. This refund or recovery is included in income
unless the deduction did not result in a reduction of tax. It
may not result in a reduction of tax because the person had to
pay alternative minimum tax or taking away that deduction
drops that person below the standard deduction amount.
When the deduction did not reduce taxes, the recovery
amount that did not reduce taxes is excluded. The assessor
may request the claimant excluding such a recovery to pres-
ent prior returns and worksheets such as the worksheets pro-
vided in Publication 525, Taxable and Nontaxable Income, to
demonstrate how the exclusion was calculated;

(h) Qualified scholarships and fellowship grants pro-
vided for certain educational expenses (e.g., tuition and
books). Internal Revenue Code section 117 provides a com-
plete description of qualified scholarship and fellowship
grant amounts excluded from gross income;

(1) Meals or lodging furnished to an employee for the
convenience of the employer;

(j) Excluded military pay and benefits((—Fhese—exelu-
stens-are)) as defined in WAC 458-16A-100((—A-€iseussion
WACA58-16A120));

(k) Amounts received under insurance contracts for cer-
tain living expenses((:+As-a—generalrule)). Generally, when
an individual's principal residence is damaged or destroyed
by fire, storm, or other casualty, or ((whe)) the individual is
denied access to ((his)) their principal residence by govern-
mental authorities because of the occurrence or ((the)) threat
of ((sueh)) a casualty, gross income does not include amounts
received by ((sueh)) the individual under ((an)) the insurance
contract which ((are)) is paid to compensate or reimburse
((sueh)) the individual for living expenses incurred for ((him-
self)) themselves and members of ((his)) their household
resulting from the loss of use or occupancy of ((sueh)) the
residence;

(1) Certain cost-sharing payments made for conservation
purposes on land owned by the claimant(()). Payments
received from federal or state funds primarily to conserve
soil, protect or restore the environment, improve forests, or
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provide a habitat for wildlife are excluded from gross
income. In addition, the claimant may exclude energy conser-
vation subsidies provided by public utilities from gross
income. If the claimant indicates that ((he-ershe-has)) they
have received payments from the government or had
improvements made to ((his-er-her)) their residence or land
by the government for conservation purposes, the assessor
may ask for verification of the amount excluded, ((€))if
any((})). from gross income and the information received by
the claimant supporting this exclusion. See Internal Revenue
Code sections 126 and 136;

(m) Child support payments;
(n) Qualified foster care payments made from the gov-

ernment or a qualified nonprofit to a foster parent or guard-
ian. See Internal Revenue Code section 131;

(o) Income from United States savings bonds used to pay
higher education tuition and fees. See Internal Revenue Code
section 135;

(p) Distributions from a qualified state tuition program
or a Coverdell Education Savings Account used to pay for
higher education expenses((=)) and distributions from a Cov-
erdell Education Savings Account used to pay for elementary
or secondary education expenses. See Internal Revenue Code
sections 529 and 530.

AMENDATORY SECTION (Amending WSR 08-16-078,
filed 7/31/08, effective 8/31/08)

WAC 458-16A-115 Senior citizen, disabled person,
and ((ene-hundred-pereent)) disabled veteran exemp-
tion—Adjusted gross income. (1) Introduction. This rule
((explainshew-an)) provides guidance to the assessor on how
to determine((s)) and verify the adjusted gross income for the
claimant, the claimant's spouse or domestic partner, and any
cotenants. ((frerder)) To meet the income requirements for
the senior citizen, disabled person, and ((ene-hundred-per-
eent)) disabled veteran exemption program, the claimant
must provide supporting documents verifying combined dis-
posable income. The adjusted gross income for federal
income tax purposes of the claimant, the claimant's spouse or
domestic partner, and any cotenants represents a part of the
claimant's combined disposable income.

(a) Federal income tax return. In most cases, the claim-
ant presents copies of federal income tax returns to demon-
strate adjusted gross income amount(s) for the claimant, the
claimant's spouse or domestic partner, and any cotenants. The
assessor then determines and may verify, the disposable
income for each person based ((apesr)) on that person's fed-
eral income tax return and other information supplied by the
claimant.

(b) No federal income tax return. ((When)) If the
claimant does not present federal income tax return(s), the
assessor must determine what constitutes the adjusted gross

income and the ((adjusted-gress)) disposable income of the
((nonfilerand)) claimant, the claimant's spouse or domestic
partner, and any cotenants. The assessor obtains copies of
income documents to determine ((that-persen's)) and verify
the claimant, the claimant's spouse or domestic partner, and
any cotenant's income amounts. ((Fhisrule-providesthe




Washington State Register, Issue 19-23

the-cotenants:))

(2) Adjusted gross income. Internal Revenue Code sec-
tion 62 defines "adjusted gross income" as gross income
minus the following deductions:

(a) Trade and business deductions. Business owners
may deduct from gross income trade or business expenses. If
the claimant submits a copy of a Form 1040 federal income
tax return, these deductions will be taken on the Schedule C,
the Schedule C-EZ, or, for a farm, the Schedule F. If the busi-
ness owned is a partnership, limited partnership, S Corpora-
tion, or Limited Liability Company (LLC), the deduction is
taken on the return submitted by the partnership, limited part-
nership, S Corporation, or LLC (((FaxReturnFerms1065
and—1420S))). and passed through to the individual on a
Schedule K-1. ((A)) Any claimant, a claimant's spouse((;)) or
domestic partner, or cotenant that does not file a federal
income tax return, but claims to have trade or business deduc-
tions should provide documentation of income and expenses
from the business to allow the assessor to determine the
amount of trade or business expenses to be deducted.

(b) Certain unreimbursed expenses ((paid—er
ineurred-by-anclementary-or-secondarysehool-teacher

2616;)).
(i) Teachers. An elementary or secondary school teacher
may deduct from their gross income, up to two hundred fifty

dollars of unreimbursed amounts that ((the-teacherpays))
they pay for educational materials and equipment used in
((the-teacher's)) their classroom. A teacher may take this
deduction on a Form 1040 or a 1040A.

(ii) Performing artists. A qualified performing artist,
defined by Internal Revenue Code section 62(b), ((er-a-state

eHeeal—gevefmﬂeﬂt—eﬁﬁer&l-pa*d-eﬂ—a—fee—baﬁs)) may deduct
from gross income any unreimbursed trade or business
expense((s)) incurred for ((that)) their employer as an
employee. If the claimant submits a copy of a Form 1040 fed-
eral income tax return, the deduction will be taken on the dot-
ted line before the final line for determining adjusted gross
income with a designation of "QPA((*-e+"EBO))." ((&))

(iii) State and local government officials. A state or local
government official paid on a fee basis may deduct from
gross income any unreimbursed trade or business expense
incurred for their employer as an employee. If the claimant
submits a copy of a Form 1040 federal income tax return, the
deduction will be taken on the dotted line before the final line
"FBO."

(iv) No federal income tax return. Any claimant, a claim-
ant's spouse((;)) or domestic partner, or cotenant ((that)) who
does not file a federal income tax return, but claims to have
unreimbursed expenses for this deduction, ((shewld)) must
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provide documentation to demonstrate ((his-er-herstatas-—as
an-elementary-er-secondaryschoolteacheraqualified per-

basis)) mployee status and documentation of the unreim-
bursed ((edueational-materialsand-equipment-ortradeeor
business-ameunts-spent)) expenses incurred as an employee
for ((his-er-her)) their employer.

(c) Losses from sale or exchange of property. A prop-
erty owner may deduct from gross income losses from the
sale or exchange of property for federal income tax purposes.
If the claimant submits a copy of a Form 1040 federal income
tax return, the deduction is generally determined on a Sched-
ule D. For purposes of this ((pregram)) exemption, losses
cannot be deducted from income. Any losses taken must be
added onto adjusted gross income. An assessor may refuse
documentation of losses from ((&)) any claimant, the claim-
ant's spouse((;)) or domestic partner, or cotenant ((that)) who
does not file a federal income tax return as these losses do not
result in any change to the claimant's final combined dispos-
able income.

(d) Deductions attributable to rents and royalties. A
property owner may deduct from gross income expenses
attributable to property held for the production of rents and
royalties. If the claimant submits a copy of a Form 1040 fed-
eral income tax return, the deductions are determined on a
Schedule E. ((#)) Any claimant, a claimant's spouse((;)) or
domestic partner, or cotenant ((that)) who does not file a fed-
eral income tax return, but claims to have expenses from
rental property or licensed property, should provide docu-
mentation of these expenses to the assessor.

(e) Certain deductions of life tenants and income ben-
eficiaries of property. A life tenant or income beneficiary of
a trust or estate may deduct from gross income for federal
income tax purposes depreciation or depletion expenses
related to the business or rental property in which ((he-er-she
has)) they have a life estate or when the property is owned by
a trust or estate, if ((he-er-she-has)) they have a beneficial
interest in the property. If the claimant submits a copy of a
Form 1040 federal income tax return, these deductions are
shown on Schedule E. ((#4)) Any claimant, a claimant's
spouse((;)) or domestic partner, or cotenant with a beneficial
interest in business property owned by a trust or estate
((weuld-shew)) will document the depreciation or depletion
deduction on the Schedule K-1 from that trust or estate. An
assessor may refuse documentation of depreciation or deple-
tion on property from ((&)) any claimant, a claimant's
spouse((;)) or domestic partner, or cotenant ((that)) who does
not file a federal income tax return as these expenses do not
result in any change to the claimant's final combined dispos-
able income.

(f) Pension, profit-sharing, annuity, and annuity
plans of self-employed individuals. A self-employed person
may deduct from gross income contributions to a SEP, SIM-
PLE, or other qualified plan. These deductions are claimed
on the Form 1040 federal income tax return. ((#)) Any self-
employed claimant, the claimant's spouse((;)) or domestic
partner, or cotenant ((that)) who does not file a federal
income tax return, but claims this deduction, should provide
to the assessor documentation of the contributions made to a
qualified plan by ((his-exher)) their business.
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(g) Self-employed health insurance deduction. As part
of ((his-er-her)) their trade and business expenses, a self-
employed person may deduct from gross income ((partfand
after 2002;-alb-ef)), the business's payments for ((his-erher))
their health insurance. This deduction is claimed on the Form
1040 federal income tax return. ((A)) Any self-employed
claimant, the claimant's spouse((;)) or domestic partner, or
cotenant ((that)) who does not file a federal income tax
return, but claims this deduction, should provide to the asses-
sor documentation of the payments made for ((his-erher))
their health insurance by ((his-erher)) their business. The
assessor may request that the claimant ((te)) submit a copy of
the deduction worksheet provided in the instructions for
Form 1040 to calculate this deduction, regardless of whether
((ernet)) the self-employed person filed a federal income tax
return.

(h) One-half of self-employment tax. As part of ((his-er
her)) their trade or business expenses, a self-employed person
may deduct from gross income one-half of the self-employ-
ment tax paid to the federal government determined on a
Schedule SE. This deduction is claimed on the Form 1040
federal income tax return. A self-employed person that has
not filed a federal income tax return((;)) may not claim this
deduction as the self-employment tax is reported and paid
with that return.

(1) Retirement savings. A person may deduct from

gross income, qualifying contributions ((fap-te-three-theu-
sand-five-hundred-deHars))) made to an individual retirement

account (IRA). This deduction may be claimed on either the
Form 1040 or Form 1040A federal income tax return. ((#))
Any claimant, a claimant's spouse((;)) or domestic partner, or
cotenant ((that)) who does not file a federal income tax
return, but claims to have made qualifying contributions to an
IRA, should provide documentation of these contributions to
the assessor. The assessor may request the claimant to submit
a copy of the IRA deduction worksheet provided in the
instructions for Form 1040 and Form 1040A to calculate this
deduction, regardless of whether ((er#et)) the person filed a
federal income tax return.

(j) Penalties on early withdrawal of savings. A person
may deduct from gross income for purposes of federal
income tax penalties paid because of an early withdrawal of
savings. This deduction is claimed on the Form 1040 federal
income tax return. The IRS classifies these penalties as
losses. For purposes of this ((pregram)) exemption, losses
may not be deducted from gross income. Any deduction
taken on this line must be added to adjusted gross income. An
assessor may refuse documentation ((abeut)) regarding these
penalties from ((a)) any claimant, a claimant's spouse((;)) or
domestic partner, or cotenant ((that)) who does not file a fed-
eral income tax return as these losses do not result in any
change to the claimant's final combined disposable income.

(k) Alimony. A person may deduct from gross income
alimony paid in cash to a previous spouse. This deduction is
claimed on the Form 1040 federal income tax return. A per-
son that does not file a federal income tax return, but made
alimony payments, should provide copies of documentation
showing the alimony payments were made in cash to a prior
spouse. The documents should include a copy of the divorce
or separation instrument providing for the alimony payments
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and the amount of the alimony payments made during the
year.

(1) Reforestation costs. A landowner may deduct from
gross income for purposes of federal income tax the amor-
tized reforestation costs for qualified timber property over a
period of eighty-four months. If the property is held as busi-
ness property, the deduction will appear with the trade and
business expenses. If the property is not held as business
property and the claimant submits a copy of a Form 1040 fed-
eral income tax return, ((this)) the deduction is claimed on the
dotted line before the final line for determining adjusted
gross income on the Form 1040 federal income tax return and
identified as "RFST." An assessor may refuse documentation
of the amortization of reforestation costs from ((a)) any
claimant, a claimant's spouse((5)) or domestic partner, or
cotenant ((that)) who does not file a federal income tax return
as these amortized costs are depreciation expenses. These
expenses ((weuld)) will be added ((ente)) to adjusted gross
income for purposes of this ((pregram)) exemption and do
not result in any change to the claimant's final combined dis-
posable income.

(m) Required repayment of supplemental unemploy-
ment compensation. A person may deduct from gross
income required repayments of supplemental unemployment
compensation benefits. If the claimant submits a Form 1040
federal income tax return, the deduction may show on the tax
return in one of two ways. If the repayment is made in the
same year the benefits are received, the ((taxpayer)) claimant
reduces the total unemployment compensation reported on
the tax return by the amount of repayment. If the repayment
is made in a ((later)) subsequent year, the ((taxpayer)) claim-
ant deducts the repayment on the dotted line before the final
line for determining adjusted gross income on the tax return
and identifies it as "Sub-Pay TRA." A person that does not
file a federal income tax return, but claims to have repaid sup-
plemental unemployment compensation, should provide doc-
umentation of these repayments to the assessor.

(n) Jury duty pay given to employer. An employee
may deduct from gross income jury duty pay given to ((his-er
her)) their employer. ((As)) The employee deducts the jury
pay given to the employer on the dotted line before the final
line for determining adjusted gross income on the Form 1040
federal income tax return and identifies it as "Jury Pay." A
person that does not file a federal income tax return, but
claims to have given jury pay received during the year to their
employer, should provide documentation ((ef)) to the asses-
sor for the amount of jury pay given ((evef)) to the employer
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) Unreimbursed moving expenses. If the claimant,
the claimant's spouse((;)) or domestic partner, ((ef)) and any
cotenant had to move a significant distance for a job or busi-
ness, ((he-ershe)) they may deduct from gross income ((the)),
in years prior to 2018, unreimbursed moving ((eests))
expenses. This deduction is claimed on the Form 1040 fed-
eral income tax return. If ((the)) any claimant, the claimant's
spouse((;)) or domestic partner, or cotenant does not file a
federal income tax return, the claimant should provide docu-
mentation of the distance moved, the reason for the move,
and the moving expenses. The assessor may request a copy of
Form 3903, Moving Expenses, and the distance test work-
sheet on that form to ((preve)) show the amount of the per-
son's adjusted gross income, regardless of whether ((er#et))
the claimant, the claimant's spouse((5)) or domestic partner,
or cotenant filed a federal income tax return.

(((8))) (p) Archer MSAs (medical savings accounts). A
person may deduct from gross income a qualifying contribu-
tion to an Archer MSA. An MSA is an account set up exclu-
sively for paying the qualified medical expenses of the
account holder or the account holder's spouse or dependent(s)
in conjunction with a high deductible health plan (HDHP).
To be eligible for an MSA, the person must work as an
employee for a small employer or be self-employed. The per-
son must also have an HDHP, and have no other health insur-
ance coverage except permitted coverage. The calculation of
the deduction is performed on a Form 8853((—Fhis-deduetion
1s)) and claimed on the Form 1040 federal income tax return.
If the person does not file a federal income tax return, but
claims to have made a qualifying contribution to an Archer
MSA, the claimant should provide copies of documentation
to the assessor as to that person's qualifications for the deduc-
tion and how the deduction was calculated. If this deduction
is claimed, the assessor may ask the claimant to submit a
copy of Form 8853, and Archer MSAs and Long Term Care
Insurance Contracts, regardless of whether ((ersnet)) the
claimant, the claimant's spouse((5)) or domestic partner, or
cotenant filed a federal income tax return.

() (@) Interest on student loans. A person may
deduct from gross income some or all student loan interest
paid on ((his-er-her)) their student loan(s) ((duringthefirst
sixty-months-of the-loanrepaymentperiod)). The deduction
may not be claimed by a ((taxpayer)) person claimed as a
dependent, a ((taxpayer)) person filing as married filing sep-
arately, or when the ((taxpayer)) individual has an adjusted
gross income ((ameunt-everfifty-five-thousand-dellars{sev-
enty-five-theusand-delarsif marriedfilingjointly)—This))

over the limits established by the Internal Revenue Service.

The deduction is claimed on either the Form 1040 or Form
1040A federal income tax return. A person that does not file
a federal income tax return, but claims to have paid student
loan interest, should provide copies of documentation to the
assessor of that person's qualification for the deduction and
how the deduction was calculated. ((For2002-and-after;=a

. .
Perse yaeauetrsomee E Y stuachtion ores
(Rot-over e .hs; S;“E f.i E hmsx]s E].E E.HE.”) “fi’“ ff{.:ﬁj’

dred-theusand-deHarsifmarried-filingjointhy))) See Internal

Revenue Code section 221.

deduetion)) A person may deduct from gross income, some

or all amounts they paid for qualified tuition and related

expenses ((pﬂ&d—by—th&t—pefseﬂ—fer—that—pefseﬁ—ﬂ&&t—pefseﬁs

el . ,lil' 4
theusand-deHars(four thousand-deHars-in2004-and2005)))

for themselves, their spouse, or their dependent. The deduc-

tion is claimed on either the Form 1040 or Form 1040A fed-
eral income tax return. A person that does not file a federal
income tax return, but claims to have paid higher education
expenses, should provide the assessor with copies of docu-
mentation of ((that-persen's)) their qualification for the
deduction and how the deduction was calculated. This deduc-
tion may only be taken if the income was not excluded from

gross 1ncome ((See—\%%%%—%éA—&—k@—(—savmgs—beﬂds—

Siwrﬂgsﬂ%eeeuﬂ%s)—)) See Internal Revenue Code, sectlon

222.

AMENDATORY SECTION (Amending WSR 13-12-047,
filed 5/31/13, effective 7/1/13)

WAC 458-16A-120 Senior citizen, disabled person,
and ((ene-hundred—pereent)) disabled veteran exemp-
tion—Determining combined disposable income. (1)
Introduction. This rule describes how an assessor deter-
mines a claimant's combined disposable income.

Examples. This rule includes examples that identify a
set of facts and then state a conclusion. These examples

should only be used as a general guide.

(2) Begin by calculating disposable income. The asses-
sor must determine the disposable income of the claimant, the
claimant's spouse or domestic partner, and all cotenants. The
assessor begins by obtaining a copy of the claimant's, the
claimant's spouse's or domestic partner's, and any cotenant's
federal income tax return. If the ((el-a+maﬁt—t~he—el—a+maﬂt—s

provide )
federal income tax retums are not nr0V1ded the assessor must
calculate disposable income from copies of other income
documents (e.g., W-2, 1099-R, 1099-INT, etc.). ((Fhe-asses-

ineome-taxreturn—On)) If the federal income tax returns are
provided, ((the)) adjusted gross income is found on the front
pages of Form 1040, Form 1040A, and Form 1040EZ. Even
((when)) if a federal income tax return is provided, an asses-
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sor may request copies of supporting documents to verify the
amount of the claimant's combined disposable income.

(a) Absent spouse or domestic partner. When a spouse
or domestic partner has been absent for over a year and the
claimant has no knowledge of ((histher)) their spouse's or
domestic partner's ((whereabeuts)) location or whether the
spouse or domestic partner has ((any)) income ((erset)), and
the claimant has not received anything of value from the
spouse or domestic partner or anyone acting on behalf of the
spouse or domestic partner, the disposable income of the
spouse or domestic partner is deemed to be zero for purposes
of this exemption. The claimant must submit with the appli-
cation a dated statement signed ((by-the-applieant)) under the
penalty of perjury. This statement must state that more than
one year prior to filing ((this)) the exemption application:

(i) The claimant's spouse or domestic partner ((has
been)) was absent;

(1) The claimant has not and does not know the ((where-
abeuts-ofthe-claimant's)) location of their spouse or domestic
partner;

(iii) The claimant has not had any communication with
((the-elatmant's)) their spouse or domestic partner; and

(iv) The claimant has not received anything of value
from ((the-elaimant's)) their spouse or domestic partner or
anyone acting on behalf of ((the-elaimant's)) their spouse or
domestic partner.

The statement must also agree to provide this income
information if the claimant is able to obtain it anytime ((i1))
within the next six years.

(b) Form 1040EZ. Generally, the adjusted gross income
on Form 1040EZ represents the disposable income for the
person or couple filing the return. However, ((thatpersen's-or
eouple's)) the adjusted gross income as shown on the Form
1040EZ must be increased by the following amounts ((that))
which are excluded from ((their)) adjusted gross income.

(1) Gain from a sold residence. Under certain circum-
stances, gain from a sold residence is added onto the seller's
adjusted gross income. Since ((t-hefe—}s—ﬂe—feéefa-l—fefm—uﬁeé
forreporting-the-exelustonof)) excluded capital gains from
the sale of a principal residence are generally not reported on
the federal income tax return, the exemption application asks
if a home has been sold, whether the sale proceeds were rein-
vested in a new principal residence, and the amount of capital
gain from the sale.

(A) If the proceeds were reinvested in a new principal
residence, the excluded capital gain reinvested in the new res-
idence is ignored. The adjusted gross income on Form
1040EZ is not adjusted for any part of the excluded capital
gain reinvested in the new residence.

(B) If the proceeds were not reinvested in a new princi-
pal residence or if only a part of the proceeds were reinvested
in a new principal residence, the amount of excluded capital
gain that is not reinvested in a new principal residence is
added onto the seller's adjusted gross income to determine the
seller's disposable income. The assessor may accept the
excluded capital gain amount claimed ((wpesr)) on the appli-
cation or request a copy of documents demonstrating the
seller's basis in the property and the capital gain earned

((apen)) on the sale.
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(ii) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
ally not subject to federal income tax. This tax exempt inter-
est is marked "TEI" and reported on the Form 1040EZ. The
tax-exempt interest is added ((ente)) to the bond owner's fed-
eral adjusted gross income to determine the bond owner's dis-
posable income.

(A) The assessor may ask a claimant whether the claim-
ant, the claimant's spouse or domestic partner, or any coten-
ants own state or local government bonds. If the federal
income tax return does not show the tax exempt amount from
the bond, the assessor may ask to see a copy of the Form
1099-INT (Interest Income).

(B) If the claimant does not have ((this)) Form 1099-
INT, the bond issuer should be able to ((teH-the-ewner))
determine whether the interest is taxable. The bond issuer
should also ((gtve)) provide the owner with a periodic, ((€))or
year-end((3)), statement showing the tax treatment of the
bond. If the ((ineeme)) recipient of the bond income invested
in the bond through a trust, a fund, or other organization, that
organization should ((give)) provide the recipient with this
information.

(iii) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than attendant-care and medical-aid payments, are
added ((ente)) to the adjusted gross income of the military
personnel receiving the excluded military pay or benefits to
determine that person's disposable income. Excluded military
pay and benefits are discussed in more detail in (d)(vii) of this
subsection.

(iv) Veterans benefits. Veterans benefits are added
((ente)) to the veteran's adjusted gross income to determine
the veteran's disposable income((;exeept-fer)). The follow-
ing veterans benefits are not added to a veteran's adjusted
gross income:

(A) Attendant-care payments and medical-aid payments,
defined as any payments for medical care, home health care,
health insurance coverage, hospital benefits, or nursing home
benefits provided by the Department of Veterans Affairs
(VA);

(B) Disability compensation, defined as payments made

by the ((Pepartment-of VeteransAffairs{))VA((})) to a vet-
eran because of a service-connected disability((—REW

84:36:383(5)(H)ti)-))). and

(C) Dependency and indemnity compensation, defined

as payments made by the ((Department-ef-VeteransAffairs
©)VA((})) to a surviving spouse, child, or parent. ((REW
84363835)H(v1)

Veterans benefits are discussed in more detail in (d)(viii)
of this subsection.

(c) Form 1040A. If a claimant provides a copy of a Form
1040A, the assessor calculates the disposable income for the
person or couple filing the return by adding ((ente)) to the
adjusted gross income ((reperted)), the items described
below, but only to the extent these items were excluded or
deducted from gross income((2)).

(1) Gain from a sold residence. The excluded capital
gain from selling a principal residence to the extent ((that))
the excluded gain was not reinvested in a new principal resi-
dence is added onto the seller's adjusted gross income to
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determine the seller's disposable income. ((Fhe-ameuntis
reperted-on-the-exemptionapphieation:)) Refer to (b)(i) of this
subsection for a more complete discussion of excluded capi-
tal gain ((apen)) on a sold residence.

(ii) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
ally not subject to federal income tax. The tax-exempt inter-
est reported on Form 1040A is added back ((ente)) to the
bond owner's adjusted gross income to determine the bond
owner's disposable income. Refer to (b)(ii) of this subsection
for a more complete discussion of tax-exempt interest on
state and municipal bonds.

(iii) Pension and annuity receipts. Any nontaxable
pension and annuity amounts are added onto the recipient's
adjusted gross income amount to determine the recipient's
disposable income. The nontaxable pension and annuity
amounts are the difference ((in)) between the total pension
and annuity amounts reported ((frem)) and the taxable
amounts reported. If the total amount of the pension and
annuity amounts are not reported on the return, the assessor
may use a copy of the Form 1099-R (Distributions from Pen-
sions, Annuities, Retirement or Profit Sharing Plans, IRAs,
Insurance Contracts, etc.) issued to the claimant, the claim-
ant's spouse or domestic partner, or the cotenant to determine
the total amount of pension and annuity amounts received.
Pension and annuity amounts do not include distributions

made from a traditional individual retirement account((3
and)).

(iv) Federal Social Security Act and railroad retire-
ment benefits. Any nontaxable Social Security benefit or
equivalent railroad retirement amount reported on the Form
1040A federal income tax return is added ((ente)) to the
adjusted gross income of the person receiving these benefits
to determine that person's disposable income. The nontaxable
Social Security benefit or equivalent railroad retirement
amount is the difference ((in)) between the total Social Secu-
rity benefits or equivalent railroad retirement amounts
reported ((frem)) and the taxable amount reported. If the total
amount of the Social Security benefit or equivalent railroad
retirement amount is not reported on the federal income tax
return, the assessor may use a copy of the Form SSA-1099 or
Form RRB-1099 issued to the claimant, the claimant's spouse
or domestic partner, or the cotenant, to determine the Social
Security benefits or the railroad retirement benefits received.

(v) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than attendant-care and medical-aid payments, are
added ((ente)) to the adjusted gross income of the military
personnel receiving the excluded military pay or benefits to
determine that person's disposable income. Excluded military
pay and benefits are discussed in (d)(vii) of this subsection.

(vi) Veterans benefits. Veterans benefits are added
((back-onto)) to the veteran's adjusted gross income to deter-
mine the veteran's disposable income((;-exeeptfor)). The fol-
lowing veterans benefits are not added to a veteran's adjusted
gross income:

(A) Attendant-care payments and medical-aid payments,
defined as any payments for medical care, home health care,
health insurance coverage, hospital benefits, or nursing home
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benefits provided by the ((Department-ofVeterans-Affairs
OVA());

(B) Disability compensation, defined as payments made
by the ((Pepartment-of-VeteransAffairs{))VA((})) to a vet-
eran because of a service-connected disability((—REW
8436:383(5)H)tHH)q)); and

(C) Dependency and indemnity compensation, defined

as payments made by the ((Department-ef-VeteransAffairs
©)VA(())) to a surviving spouse, child, or parent. ((REW
84363835)Hv))

Veterans benefits are discussed in (d)(viii) of this sub-
section.

(d) Form 1040. If a claimant provides a copy of ((&)) the
Form 1040, the assessor will calculate((s)) the disposable
income for the person or couple filing the return by adding
((ente)) to the reported adjusted gross income all of the items
described below, but only to the extent these items were
excluded or deducted from gross income((3)).

(1) Gain from a sold residence. The excluded capital
gain from selling a principal residence to the extent that
excluded gain was not reinvested in a new principal residence
is added onto the seller's adjusted gross income to determine

the seller's disposable income. ((Fhe-exeluded-eapital-gain
amountisreperted-on-the-exemption-application:))

(i1) Capital gains. If the federal income tax return shows
capital gains or losses, the assessor examines a copy of the
((feltowing)) schedule or forms, if any, that were filed with
the return. The assessor should examine the capital gains
reported on Schedule D (Capital Gains and Losses) and on
Forms 4684 (Casualty and Thefts), 4797 (Sales of Business
Property), and 8829 (Business Use of Home).

The assessor adds ((ente-the)) to adjusted gross income,
any amount of capital gains reduced by losses or deductions
on the schedules or forms listed above to determine the total
capital gains. The amount of capital gains that were excluded
or deducted from adjusted gross income must be added ((ente
that)) to the adjusted gross income to determine disposable
income.

(iii) Losses. Amounts deducted for ((ess)) losses are
added ((ente—the)) to adjusted gross income to determine
((the)) disposable income. Most losses are reported on the
federal income tax return in parentheses to reflect that these
loss amounts are to be deducted. ((Fhe)) Net losses are
reported on Form 1040 as business losses, ((as)) capital
losses, ((as)) other losses, ((as)) rental or partnership-type
losses, ((and)) or as farm losses. ((Add)) The assessor adds
these amounts ((in-parentheses-ente)) to the adjusted gross
income. ((Jaadditier)) Additionally, the assessor adds to
adjusted gross income the amount reported as a penalty on
early withdrawal of savings because the amount represents a
loss under section 62 of the Internal Revenue Code.

(A) The ((taxpayer)) claimant only reports the net
amount of these losses on the front page of the Form 1040
federal income tax return. A loss may be used on other sched-
ules or forms to reduce income before being transferred to the
front page of the tax return to calculate adjusted gross
income. The assessor adds ((ente)) to the adjusted gross
income the amount of losses used to reduce income on these
other schedules and forms. The amount of losses that were
used to reduce adjusted gross income must be added ((ente
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that)) to the adjusted gross income to determine disposable
income.

For example, ((the)) a claimant reports a five thousand
dollar capital loss on the front page of the 1040 ((a—eapital

Sehedule-D)). On the Schedule D, the claimant reports two
thousand dollars in long-term capital gains from the sale of
Company X stock and seven thousand dollars in long-term
capital losses from the sale of an interest in the Y limited part-
nership. The assessor has already added the five thousand
dollar((s)) loss from the net capital loss reported on the front
page of the tax return. The assessor would add onto adjusted
gross income only the additional two thousand dollars in
losses from ((this)) the Schedule D that was used to offset the
capital gain the claimant earned from the sale of Company X
stock.

(B) The assessor should examine losses reported on
Schedules C (Profit or Loss from Business), D (Capital Gains
and Losses), E (Supplemental Income and Loss), F (Profit or
Loss from Farming), and K-1 (Shareholder's Share of
Income, Credits, Deductions, etc.), and on Forms 4684
(Casualty and Thefts), 4797 (Sales of Business Property),
8582 (Passive Activity Loss Limitations), and 8829 (Busi-
ness Use of Home) to determine the total amount of losses
claimed.

(iv) Depreciation. Amounts deducted for the deprecia-
tion, depletion, or amortization of an asset's costs are added
onto the adjusted gross income to determine the disposable
income. This includes section 179 expenses, as an expense in
lieu of depreciation. Amounts deducted for depreciation,
depletion, amortization, and 179 expenses may be found on
Schedules C, C-EZ, E, F, K and K-1, and on Form 4835
(Farm Rental Income and Expenses). If the schedule or form
results in a loss transferred to the front of the Form 1040 fed-
eral income tax return, the depreciation deduction to the
extent it is represented in that loss amount should not be
added onto the adjusted gross income, ((€))as this would
result in it being added back twice((3));

(v) Pension and annuity receipts. Any nontaxable pen-
sion and annuity amounts are added ((ente)) to the recipient's
adjusted gross income amount to determine the recipient's
disposable income. The nontaxable pension and annuity
amounts are the difference between the total pension and
annuity amounts reported and the taxable amounts reported.
If the total pension and annuity amounts are not reported on
the tax return, the assessor may use a copy of the Form 1099-
R (Distributions from Pensions, Annuities, Retirement or
Profit Sharing Plans, IRAs, Insurance Contracts, etc.) issued
to the claimant, the claimant's spouse or domestic partner, or
the cotenant to determine the total pension and annuity
amounts received. Pension and annuity amounts do not
include distributions made from a traditional individual
retirement account.

(vi) Federal Social Security Act and railroad retire-
ment benefits. Any nontaxable Social Security benefit or
equivalent railroad retirement amount reported on the Form
1040 federal income tax return is added ((esrte)) to the
adjusted gross income of the person receiving these benefits
to determine that person's disposable income. The nontaxable
Social Security benefit or equivalent railroad retirement
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amount is the difference between the total Social Security
benefits or equivalent railroad retirement amounts reported
and the taxable amounts reported. If the total amount of the
Social Security benefit or equivalent railroad retirement
amount is not reported on the tax return, the assessor may use
a copy of the Form SSA-1099 or Form RRB-1099 issued to
the claimant, the claimant's spouse or domestic partner, or the
cotenant to determine the Social Security benefits or the rail-
road retirement benefits received.

(vii) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than pay or benefits for attendant care or medical aid,
are added ((ente)) to the adjusted gross income of the military
personnel receiving the military pay or benefits to determine
that person's disposable income. Excluded military pay and
benefits are not reported on the Form 1040. Excluded mili-
tary pay and benefits such as pay earned in a combat zone,
basic allowance for subsistence (BAS), basic allowance for
housing (BAH), and certain in-kind allowances, are reported
((inrbex12-efthe)) on Form W-2. The claimant should dis-
close when excluded military pay and benefits were received
and provide copies of the Form W-2 or other documents that
verify the amounts received.

(viii) Veterans benefits. Federal law excludes from
gross income any veterans benefit((s)) payments((;)) paid
under any law, regulation, or administrative practice admin-

1stered by the ((Bep&ﬁmeﬂt—ef—\letefaﬂsﬁ%ﬁﬁams—%#e

ffem—the—\%—mﬁs%be—added—eﬂ—the—vetef&&s—adjﬁsfed—gfess
ineome;exeeptfor)) VA. The following veterans benefits are

not added to a veteran's adjusted gross income:

(A) Attendant-care payments and medical-aid payments,
defined as any payments for medical care, home health care,
health insurance coverage, hospital benefits, or nursing home

benefits provided by the ((Pepartment-of-Veterans-Adffairs
VA

(B) Disability compensation, defined as payments made
by the ((Pepartment-ef-VeteransAffairs{))VA(()) to a vet-
eran because of a service-connected disability((—REW
84:36383-(5)(HtH)-))). and

(C) Dependency and indemnity compensation, defined

as payments made by the ((Pepartment-of-VeteransAffairs
©)VA(()) to a surviving spouse, child, or parent. ((REW
8436383-5)Htv)9))

VA benefits are not reported on the Form 1040. The
claimant should disclose when excluded veterans benefits
were received and provide copies of documents that verify
the amount received.

(ix) Dividend receipts. Exempt-interest dividends
received from a regulated investment company (mutual fund)
are reported on the tax-exempt interest line of the Form 1040
and added ((ente)) to the recipient's adjusted gross income to
determine that recipient's disposable income.

(A) The assessor may ask a claimant whether the claim-
ant, the claimant's spouse or domestic partner, or any coten-
ants have received exempt-interest dividends.

(B) Generally, the mutual fund owner will receive a
notice from the mutual fund telling ((him-erher)) them the
amount of the exempt-interest dividends received. These
exempt-interest dividends are not shown on Form 1099-DIV
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or Form 1099-INT. Although exempt-interest dividends are
not taxable, the owner must report them on the Form 1040 tax
return if ((he-ershe-has)) they have to file; and

(x) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
ally not subject to federal income tax. ((Fhis)) The tax-
exempt interest is reported on the Form 1040 and added
((ente)) to the bond owner's adjusted gross income to deter-
mine the bond owner's disposable income.

(3) Calculate the combined disposable income.
((When)) Once the assessor has calculated the disposable
income for the claimant, the claimant's spouse or domestic
partner, and any cotenants, the assessor ((eembines)) will add
the disposable incomes ((efthese-people)) together. To calcu-
late the combined disposable income for the claimant, the
assessor ((redueces-this-combinedineomeby)) will subtract

from the sum of the disposable income, the amounts paid by
the claimant or the claimant's spouse or domestic partner
during that calendar year for their:

(a) Legally prescribed drugs((5));

(b) Home health care;

(c) Nursing home, assisted living facility, or adult family
home expenses; and

(d) Health care insurance premiums for medicare under
Title XVIII of the Social Security Act ((to—ecaletlate—the

elaimant's-combined-dispesable-income)).

AMENDATORY SECTION (Amending WSR 18-24-108,
filed 12/4/18, effective 1/4/19)

WAC 458-16A-130 Senior citizen, disabled person,
and disabled veteran exemption—Qualifications for
exemption. (1) Introduction. This rule describes the qualifi-
cations a claimant must meet for the senior citizen, disabled
person, and disabled veteran property tax exemption. ((Fhe

order)) To qualify for the exemption, the claimant must:

(a) Meet the age or disability requirements as described
in subsection (2) of this rule;

(b) Have a combined disposable income below the ((stat-
wtory Hmit-ameountprovidedinr REW-84-36:381)) prescribed
amounts in subsection (3) of this rule; and

(c) Own the property and occupy it as ((his-erher)) their
principal residence for more than nine months each calendar
year as described in subsection (4) of this rule.

(2) Age, retirement, and disability requirements. ((Ia
order)) To qualify for the exemption:

(a) The senior citizen claiming the exemption must be
age sixty-one or older on December 3 1st of the year in which
the claim is filed. No proof is required concerning a senior
citizen's employment status to claim the exemption.

(b) The disabled person claiming the exemption must be
at the time of filing, retired from regular gainful employment
and unable to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period

of not less than twelve months (((42B5-S-C—See—423
HHAN)).
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(c) The veteran claiming the exemption must be at the
time of filing, a veteran of the armed forces of the United
States entitled to and receiving compensation from the
United States Department of Veterans Affairs (VA) at:

(1) A combined service-connected evaluation rating of
eighty percent or higher; or

(ii) A total disability rating for a service-connected dis-
ability without regard to evaluation percent.

(d) The surviving spouse or domestic partner of a claim-
ant, who applies to continue their spouse's or domestic part-
ner's exemption, must be age fifty-seven or older in the calen-
dar year the claimant dies.

(3) Income requirements. ((frerder)) To qualify for the
exemption, the claimant's combined disposable income((;-as
deﬁﬁed—m—RGWLM—}é—}S%—aﬂd—\%MSS%A-%)) must
be ((

84-36:381)) equal to or less than one of the three income
thresholds described in RCW 84.36.383. The income thresh-

olds, which are published by the department beginning
August 1, 2019, and by March 1st every fifth year thereafter,

will determine the amount of property tax the claimant is
exempt from on their principal residence, as follows:

(a) Income threshold 3. A claimant's combined total dis-
posable income that is equal to or less than income threshold
3 is exempt on their principal residence from the following:

(i) All excess property taxes;

(ii) The additional state property tax imposed under
RCW 84.52.065(2); and

(ii1) The portion of the regular property taxes authorized
pursuant to RCW 84.55.050 to remove the property tax levy
limit (lid lift) approved by the voters, if the legislative author-
ity of the county or city imposing the additional regular prop-

erty taxes identified this exemption in the ordinance placing
the lid lift measure on the ballot.

(b) Income threshold 2. A claimant's combined total dis-
posable income that is equal to or less than income threshold
2, but greater than income threshold 1, is exempt on their
principal residence from the following:

(1) All property taxes listed under income threshold 3;
and

(i1) All regular property taxes on the greater of fifty thou-
sand dollars or thirty-five percent of the valuation of their res-
idence, but not to exceed seventy thousand dollars of the val-
uation of their residence.

(c) Income threshold 1. A claimant's combined total dis-
posable income that is equal to or less than income threshold
1. is exempt on their principal residence from the following:

(1) All property taxes listed under income threshold 3;
and

(i1) All regular property taxes on the greater of sixty
thousand dollars or sixty percent of the valuation of their res-
idence.

(4) Principal residence requirements. ((In-erder)) To
qualify for the exemption, the claimant must own the prop-
erty and occupy it as ((his-erher)) their principal residence
for more than nine months each calendar year. The claimant
must occupy the principal residence at the time of filing for
each year the exemption is claimed. WAC 458-16A-100 and
458-16A-135 provide additional information regarding the
definitions of principal residence and residence, and the sup-
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porting documents required to demonstrate the property is
owned and occupied as a claimant's principal residence.

AMENDATORY SECTION (Amending WSR 15-22-086,
filed 11/3/15, effective 12/4/15)

WAC 458-16A-135 Senior citizen, disabled person,
and ((ene-hundred-pereent)) disabled veteran exemp-
tion—Application procedures. (1) Introduction. This rule
explains when and how a senior citizen, disabled person, or

((one-hundred-pereent)) disabled veteran may apply for a
property tax exemption on ((that-persen's)) their principal
residence. (REW-84-36-381-threugh84-36389.))

(2) When to apply for the exemption. A claimant may
first apply for the exemption in the calendar year that ((he-er
she)) they meet((s)) the age, disability, or disabled veteran
requirements for exemption of taxes due in the following
year. If the claimant does not apply when ((he-ershe-meets))
they meet the age, disability, or disabled veteran require-
ments, then ((he-ershke)) they may apply for the exemption in
any subsequent year. The exemption may be claimed on ((his
er-her)) their principal residence for previous years by apply-
ing with separate applications for each year. However,
refunds based ((aper)) on an exemption made in previous
years may be refunded for only ((fex)) up to three years after
the taxes were due as provided in ((ehapter84-69REW))
RCW 84.69.030.

(3) Application required. A claimant must submit to
the county assessor's office an application for exemption with
supporting documents. When an application is first made, if
the claimant applies for more than one year ((whenthe-apph-
eation-is-first-made)), an application must be made for each
year the claimant seeks the exemption.

(4) Where to obtain the application form. A claimant
may obtain the application form and the list of required sup-
porting documents from the county assessor's office where
((his-erher)) their principal residence is located.

(5) How to apply for the exemption. Applications and
supporting documents are filed in person or by mail at the
county assessor's office where the principal residence is
located. As an alternative, the county assessor may provide
an electronic means for filing if authorized by the depart-
ment.

(a) The application form. The county assessor designs
the paper application form or adapts a master paper form
obtained from the department. The county is also authorized
to design an electronic form for applying. The county must
obtain approval of the final form, paper or electronic, from
the department before it may be distributed and used. The
claimant must use ((an)) the application form from the county
where the principal residence is located and provide true and
accurate information in the application.

(b) Signatures. The signature must certify that under
penalty of perjury under the laws of Washington the applica-
tion is true and correct. The application must be signed,
dated, and state the place (city, county, or address) where it
was signed. The application must be signed by:

(1) The claimant;

(i1) The claimant's designated agent;
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(iii) The legal guardian for the claimant (if applicable);
or

(iv) If the property is subject to a deed of trust, mortgage,
or purchase contract requiring an accumulation of reserves to
pay property taxes, the lien holder; and

(v) If the claimant resides in a cooperative housing unit
or portion of a cooperative structure representing the claim-
ant's ownership share in that cooperative, the authorized
agent of the cooperative must also sign the application.

(c) Perjury statement. The perjury statement certifying
under the penalty of perjury that the application is true and
correct must be placed ((uper)) on the application immedi-
ately above ((a)) the line for the signature. Any person sign-
ing a false claim with the intent to defraud or evade the pay-
ment of any tax is guilty of perjury under chapter 9A.72
RCW. If a person receives an exemption based on erroneous
information, the assessor assesses any unpaid taxes with
interest for up to five years. If a person receives an exemption
based on erroneous information, and the person either pro-
vided that information with the intent to defraud or intention-
ally failed to correct that information, the assessor
((assesses)) will assess any unpaid taxes with interest((5)) for
up to five years, ((with)) and will assess the one hundred per-
cent penalty as provided in RCW 84.40.130. (REW-84-36--
38565)))

(d) Cooperative agreement to reduce rent. A coopera-
tive must also agree, in a statement attached to the applica-
tion, to reduce amounts owed by the claimant to the coopera-
tive by the amount of the property tax exemption. The agree-
ment must also state that when the exemption exceeds the
amount owed to the cooperative, the cooperative must pay
((te)) the claimant any amount of the tax exemption remain-
ing after this offsetting reduction. (REW-84-3638%5).))

(e) Supporting documents. Unless the assessor deter-
mines that all or some of the supporting documents are not
necessary, a claimant must present the documents listed
((belew)) in this subsection with ((his-erher)) their applica-
tion. Except for affidavits, the assessor's office should not
accept original documents from the claimant. If the assessor's
office is presented with original documents ((fetherthan-affi-
davits))), they must make copies or note the information pro-
vided in the documents on a separate sheet and return these
original documents to the claimant. The claimant must sub-
mit((s)) the following documents with the application:

(1) If the county records do not reflect the claimant as the
property owner, copies of any legal instruments demonstrat-
ing the claimant's interest held in the property;

(ii)) Documents demonstrating that the property is the
claimant's principal residence (i.e., copy of a driver's license
and voter's registration card);

(iii) Copies of legal identification showing the claimant's
age (i.e., copy of a driver's license or birth certificate);

(iv) If the claim is based ((wpen)) on a disability, either:

(A) An affidavit from a licensed physician or certified
physician's assistant (medical or osteopath doctor), a licensed
or certified psychologist for disabling mental impairments, or
a licensed podiatrist for disabling impairments of the foot,
that states the claimant is unable to enter into regular gainful
employment because of ((his-erher)) their disability and the
expected term of the disability; or
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(B) Copies of a written acknowledgment or decision by
the Social Security Administration or Veterans Administra-
tion that the claimant is permanently disabled;

(v) If the claim is based upon the claimant's veteran sta-
tus, copies of legal documents showing that the claimant is a
veteran of the armed forces of the United States entitled to
and receiving compensation from the United States Depart-
ment of Veterans Affairs at a combined service-connected
evaluation rating of eighty percent or higher or at a total dis-

ability rating for a service-connected disability without

regard to evaluation percent;

(vi) Copies of documents showing income earned or
reported by the claimant, the claimant's spouse or domestic
partner and any cotenants, even when the income is estimated
(income information should be provided to the degree possi-
ble and then confirmed with supporting documents in the fol-
low-up period), such proof ((shalt)) must include to the extent
it is relevant:

(A) If the claimant, the claimant's spouse or domestic
partner, or any cotenants receive Social Security payments, a
federal statement showing Social Security paid (generally,
Form SSA-1099);

(B) If the claimant, the claimant's spouse or domestic
partner, or any cotenants receive railroad retirement benefits,
a federal statement showing railroad retirement benefits paid
(generally, Forms RRC-1099 and RRC 1099-R);

(C) If the claimant, the claimant's spouse or domestic
partner, or any cotenants file federal income tax returns, those
returns with supporting forms, schedules, and, if specifically
requested, worksheets for the deductions taken from gross
income (generally, Form 1040 with its supporting forms and
schedules);

(D) If the claimant or the claimant's spouse or domestic
partner has been in a nursing home, assisted living facility,
((ex)) adult family home, or has been receiving in-home care
in either their home or in the home of a relative for purposes

of long-term care, copies of invoices (or an equivalent billing
statement or payment statement) for nonreimbursed ((nursing
home-and-in-heme)) care or documentation to verify the

claimant or claimant's spouse or domestic partner have been
receiving care at the home of a relative;

(E) If the claimant indicates that the nonreimbursed pre-
scription drug expenses for the claimant and the claimant's
spouse or domestic partner for the period under review
exceeds five hundred dollars, copies of checks or other pay-
ment statements (i.e., pharmacy printout of payments for pur-
chases) showing amounts paid for nonreimbursed prescrip-
tion drug expenses;

(F) Copies of documents showing premiums paid if the
claimant or the claimant's spouse or domestic partner pays
health care insurance premiums for medicare under Title
XVIII of the Social Security Act (i.e., 1099, or medicare plan
policy declaration);

(G) If no federal returns were filed or received, the
claimant must still provide copies of documents to demon-
strate ((his-erher)) their income and the income of ((his-or
her)) their spouse or domestic partner and any cotenants (i.c.,
federal income statements such as Form W-2 (wages), Form
1099-INT (interest), Form 1099-DIV (dividends), Form
1099-R (pension amounts), Form 1099-G (unemployment),
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or Form 1099-Misc. (contract income)). Even claimants who
claim they have no federal income (or an inordinately small
amount of federal income) must have income to maintain
themselves and their residences. In these situations, the
claimant must produce copies of documents demonstrating
the source of the funds they are living on (i.e., checking
account registers and bank statements) and the bills for main-
taining the claimant and the residence (i.e., public assistance
check stubs, utility invoices, cable TV invoices, check regis-
ters, bank statements, etc.); and

(vii) Any other copies of documents the assessor requires
in ((his-erher)) their discretion for the claimant to produce in
order to demonstrate the claimant qualifies for the exemption.

(f) Public disclosure of the application. The application
form may not be disclosed. A copy of the application may be
disclosed only if all income information on the form is
((obliterated)) redacted so that it cannot be read. Except as
required by law, no public disclosure may be made of the
checklist of supporting documents or any supporting docu-
ments retained that concern the income of the claimant, the
claimant's spouse or domestic partner, or any cotenant.

AMENDATORY SECTION (Amending WSR 18-04-007,
filed 1/25/18, effective 2/25/18)

WAC 458-16A-150 Senior citizen, disabled person,
and ((ene-hundred—pereent)) disabled veteran exemp-
tion—Requirements for keeping the exemption. (1) Intro-
duction. This rule explains how and when a senior citizen,
disabled person, or ((ene-hundred-pereent)) disabled veteran
must file additional ((reperts)) documents with the county
assessor to ((keep-the)) maintain their senior citizen, disabled
person, or ((ene-hundred-pereent)) disabled veteran property
tax exemption. The rule also explains what happens when the
claimant or the property no longer qualifies for the full
exemption.

Examples. This rule includes examples that identify a
set of facts and then state a conclusion. These examples
should only be used as a general guide.

(2) Continuing the exemption. The claimant must keep
the assessor up to date on ((theelatmant's)) their continued
qualification for the senior citizen, disabled person, or ((ene
hundred-pereent)) disabled veteran property tax exemption.
The claimant keeps the assessor up to date in the following
three ways((=)):

(a) First, the claimant submits a change in status form
when any change affects ((his-erher)) their exemption. In
some circumstances, the change in status form may be sub-
mitted by an executor, a surviving spouse, a surviving
domestic partner, or a purchaser to notify the county of a
change in status affecting the exemption((:));

(b) Second, the claimant submits a renewal application
for the exemption either ((u#pen)) on the assessor's request
following an amendment of the income requirement, or at
least once every six years((z));_ and

(c) Third, the claimant applies to transfer the exemption
when moving to a new principal residence.

(3) Change in status. When a claimant's circumstances
change in a way that affects ((his-er-her)) their qualification
for the senior citizen, disabled person, or ((ere-hundred-per-
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eent)) disabled veteran property tax exemption, the claimant
must submit a completed change in status form to notify the
county of this change.

(2) When to submit form. The claimant must submit a
change in status form to the county assessor for any change
affecting that person's qualification for the exemption within
thirty days of ((saeh)) the change in status. If the claimant is
unable or fails to submit a change in status form, any subse-
quent property owner, including a claimant's estate or surviv-
ing spouse or surviving domestic partner, should submit a
change in status form to avoid interest, and in some cases, the
penalty for willfully claiming the exemption based ((upen))
on erroneous information.

(b) Change((s)) in status described. ((Ehanges)) A
change in status includes:

(i) Changes that affect the property (i.e., changes in land
use regulations, new construction, boundary line changes,
rentals, ownership changes, etc.);

(i1) Changes to the property owner's annual income that
increase or decrease property taxes due under the ((pregram))
exemption; or

(iii) Changes that affect the property owner's eligibility
for the exemption (i.e., death, moving to a replacement resi-
dence, moving to another residence the claimant does not

own, ((memg—mfee—a—hespiee—a—nuf&mg—heme—er—aﬂ-yhefhef
long-termeare-faeility;)) marriage, registration in a state reg-

istered domestic partnership, improvement of a disability for
a disabled person's claim, or a disabled person entering into
gainful employment, and in some cases, moving into a hos-
pice, a nursing home, or any other long-term care facility).

(c) Change in status form. The county assessor designs
the change in status form or adapts a master form obtained
from the department. The county must obtain approval of the
final form from the department before it may be distributed.
The claimant, the claimant's agent, or a subsequent owner of
the residence must use a change in status form from the
county where the principal residence is located. The person
filing the form must provide true and accurate information on
the change in status form.

(d) Obtaining the form. The claimant or subsequent
property owner may obtain the form from the county assessor
where ((his-er-her)) their principal residence is located. The
form may also be obtained electronically if available from the
county assessor and electronic filing has been approved by
the department.

(e) Failure to submit the form after a change in status
occurs. If the claimant fails to submit the change in status
form, the application information relied ((#pesn)) on becomes
erroneous for the period following the change in status. Upon
discovery of the erroneous information, the assessor deter-
mines the status of the exemption, and notifies the county
treasurer to collect any unpaid property taxes and interest
from the claimant, the claimant's estate, or if the property has
been transferred, from the subsequent property owner. The
treasurer may collect any unpaid property taxes, interest, and
penalties for a period not to exceed five years as provided
((for)) under RCW ((84-46-380)) 84.36.385. In addition, if a
person willfully fails to submit the form or provides errone-
ous information, that person is liable for an additional penalty
equal to one hundred percent of the unpaid taxes. (REW
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84-36:385-)) If the change in status results in a refund of prop-
erty taxes, the treasurer may refund property taxes and inter-
est for up to the most recent three years after the taxes were
due as provided in ((e¢hapter-84-69)) RCW 84.69.030.

(f) Loss of the exemption. As provided in RCW 84.40.-
360, if the change in status disqualifies the applicant for the
exemption, property taxes must be recalculated based
((epen)) on the current full assessed value of the property and
paid from the date the change in status occurred. (REW
84-40-360-))

For example, the exemption is lost when the claimant
dies, ((€))unless the spouse or domestic partner ((is)) also
((quealified))) qualifies. The property taxes are then recalcu-
lated ((te)) based on the full assessed ((ameount)) value of the
principal residence, on a pro rata basis, beginning the day fol-
lowing the date of the claimant's death ((fer)) through the
remainder of the year.

(g) Loss of exemption on part of the property. If
((the)) a change in status ((remeves)) results in the removal of
a portion of the property from the exemption, property taxes
((in-their-full-ameunt)) on that portion ((ef-the-preperty-that
is)) are no longer exempt and must be recalculated based
((apen)) on the current full assessed value of that portion of
the property and paid from the date the change in status
occurred.

For example, a property owner subdivides ((his-erher))
their one-acre lot into two parcels. The parcel that does not
have the principal residence built ((#pesn)) on it will no longer
((gualifies)) qualify for the exemption. The property taxes are
then recalculated ((te)) based on the full assessed ((ameunt))
value of that parcel on a pro rata basis for the remainder of the
year beginning the day following the date the subdivision
was given final approval.

(h) Exemption reduced. If the change in ((status))
income reduces the exemption amount, the increased prop-
erty taxes are due in the year following the change in income.
For example, a claimant's income rises so that only excess
levies and the state property tax levy imposed under RCW
84.52.065(2) on the principal residence are exempt. The
claimant's income is based ((#pen)) on the assessment year.
In the following year when the taxes are collected, the prop-
erty taxes due ((are)) will be calculated with only an exemp-
tion for excess levies and an exemption for the state property
tax levy imposed under RCW 84.52.065(2).

(4) Renewal application. The county assessor must
notify claimants when to file a renewal application with
updated supporting documentation.

(a) Notice to renew. Written notice must be sent by the
assessor and must be mailed at least three weeks in advance
of the expected ((taxpayer)) claimant response date.

(b) When to renew. The assessor must request a renewal
application at least once every six years. The assessor may
request a renewal application for any year the income
requirements are amended in the statute after the exemption
is granted.

(c) Processing renewal applications. Renewal applica-
tions are processed in the same manner as the initial applica-
tion.

(d) The renewal application form. The county assessor
may design the renewal application form or adapt either its
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own application form or the application master form obtained
from the department. The county must obtain approval of the
final renewal application form from the department before it
may be distributed and used, and must also obtain authoriza-
tion from the department if providing an option to file by
electronic means. The property owner must use a renewal
form from the county where the principal residence is
located. The claimant must provide true and accurate infor-
mation on the renewal application form.

(e) Obtaining the ((ferm)) renewal application. The
assessor provides ((this)) the renewal application, in either
paper or electronic form, to senior citizens, disabled persons,
or ((ene-hundred-pereent)) disabled veterans claiming the
exemption ((whenrequestingrenewal)).

(f) Failure to submit the renewal application. If the
property owner fails to submit the renewal application
((ferm)), the exemption is discontinued until the claimant
reapplies for the ((pregram)) exemption. The assessor may
postpone collection activities and continue to work with an
eligible claimant to complete an application for a missed
period.

(5) Transfer of the exemption. When a claimant moves
to a replacement residence, ((the-elaimant)) they must file a
change in status form with the ((eeunty)) assessor in the
county where ((his-erher)) their former principal residence
was located. No claimant may receive an exemption on more
than the equivalent of one residence in any year.

(a) Exemption on the former residence. The exemp-
tion on the former residence ((apphies-te)) will apply through
the closing date ((esr)) of the sale of the former residence,
provided ((theelaimanttived-in)) the former residence ((fer
mes{—ef—the—pefﬁeﬂ—ef—tha{—yeaf)) was the claimant's principal
residence prior to the date of closing. Property taxes ((in-their
full-ameunt)) must be recalculated based ((wpen)) on the cur-
rent full assessed value of the property and paid from the day
following the date the sale closed. The taxes are paid for the
remaining portion of the year. (REW-84-40-366-))

(b) Exemption ((upen)) on the replacement residence.
Upon moving, the claimant must reapply for the exemption in
the county where the replacement residence is located if the
claimant wants to continue ((i)) receiving the exemption
((pregram)). The same application, supporting documents,
and application process is used for the exemption on the
replacement residence as when a claimant first applies. ((See
WAC45816A—135-)) The exemption on the replacement
residence applies on a pro rata basis in the year ((he-ershe))
the claimant moves, but only from the latter of the date the
claimant moves into the new principal residence or the day

following the date the sale closes on ((his-erherprevious))

their former residence.

WSR 19-23-095
EXPEDITED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 20, 2019, 11:06 a.m.]

Title of Rule and Other Identifying Information: Chapter
16-306 WAC, Hemp program.

WSR 19-23-095

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposal is to adopt rules for a new licensing and regula-
tory program for hemp production in accordance with the
Agricultural Improvement Act of 2018 and E2SSB 5276
which will include a licensing component and related fees,
program administration and testing criteria and protocol. The
department also intends to repeal chapter 16-305 WAC,
Industrial hemp research pilot, in accordance with section 15
of E2SSB 5276 effective January 1, 2020.

Reasons Supporting Proposal: The legislature passed
chapter 158, Laws of 2019 to authorize the department to
develop an agricultural commodity program to replace the
industrial hemp research pilot program, in accordance with
the Agricultural Improvement Act of 2018. The industrial
hemp research pilot is repealed under section 15 of E2SSB
5276 "effective January 1, 2020." The bill allows the depart-
ment to use expedited rule making to adopt the state hemp
plan submitted to the United States Department of Agricul-
ture.

Statutory Authority for Adoption: RCW 15.140.030.

Statute Being Implemented: Chapter 15.140 RCW.

Rule is necessary because of federal law, 7 C.F.R. Part
990.

Name of Proponent: Washington state department of
agriculture, governmental.

Name of Agency Personnel Responsible for Drafting:
Aspen Humiston, 1111 Washington Street S.E., Olympia,
WA 98504, 360-902-1931; Implementation and Enforce-
ment: Jessica Allenton, 1111 Washington Street S.E., Olym-
pia, WA 98504, 360-902-1828.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Content is explicitly and specifically dictated by statute.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

The rule is no longer necessary because of changed cir-

cumstances.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: E2SSB
5276, section 11 states that "the department must use expe-
dited rule making to adopt the state hemp plan submitted to
the United States department of agriculture. Upon submittal
of the plan to the United States department of agriculture, the
department may conduct initial expedited rule making under
RCW 34.05.353 to establish rules to allow hemp licenses to
be issued without delay."

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Gloriann Robinson,
Washington State Department of Agriculture, P.O. Box

Expedited
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42560, Olympia, WA 98504-2560, phone 360-902-1802, fax
360-902-2092, email wsdarulescomments@agr.wa.gov,
AND RECEIVED BY January 21, 2020.

November 20, 2019
Jessica Allenton
Assistant Director

Chapter 16-306 WAC
HEMP PROGRAM

NEW SECTION

WAC 16-306-010 Purpose of chapter. Under the
authority of chapter 15.140 RCW, the department adopts
rules to establish a hemp program in accordance with the
Agricultural Improvement Act of 2018. These rules include
licensing requirements. Licensing is required for persons to
produce hemp as provided under this chapter and chapter
15.140 RCW.

NEW SECTION

WAC 16-306-020 Activities outside the scope of the
hemp program. The following activities are not subject to
regulatory sanctions or penalties under this chapter, except
for the limitation of THC content under chapter 15.140
RCW:

(1) Possessing, transporting, marketing or exchanging
legally obtained hemp and hemp products;

(2) Growing, producing, possessing, processing, market-
ing or exchanging marijuana as defined in RCW 69.50.101.

NEW SECTION

WAC 16-306-030 Definitions. "Acceptable hemp THC
level" means the application of the measurement of uncer-
tainty to the reported THC concentration level on a dry
weight basis producing a distribution or range that includes
0.3 percent or less.

"Agricultural Improvement Act of 2018" means sections
7605, 10113, 10114, and 12619 of the Agricultural Improve-
ment Act of 2018, P.L. 115-334.

"Applicant" means a person who submits an application
for a license to participate in the hemp program as required
under this chapter.

"Contiguous land area" means a specific field with des-
ignated boundaries that is planted with hemp. Separate par-
cels connected only by thin or narrow plantings of hemp or
separated by physical barriers such as ditches or roads are not
considered contiguous for the purposes of this rule.

"Continuous licensing" means the licensee renews their
license annually prior to expiration, such that the licensee is
continuously operating under a valid license.

"Corrective action plan" means a plan by the department
for a licensed hemp producer to correct a negligent violation
of, or noncompliance with, a hemp production plan, its terms,
or any other regulation set forth under this chapter.

"Department”" means the Washington state department of
agriculture.
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"Destroyed" means incinerated, tilled under the soil,
made into compost, or rendered nonretrievable in another
manner approved by the department.

"Disposal" means the material is collected for destruc-
tion by a person authorized to handle marijuana such as a
DEA-registered reverse distributor, or in another manner
approved by the department.

"Hemp" means the plant Cannabis sativa L. and any part
of the plant, including the seeds thereof and all derivatives,
extracts, cannabinoids, isomers, acids, salts, and salts of iso-
mers, whether growing or not, with a delta-9 tetrahydrocan-
nabinol concentration of not more than 0.3 percent on a dry
weight basis.

"Key participant" means a person or persons who have a
direct or indirect financial interest in the entity producing
hemp, such as an owner or partner in a partnership. A key
participant also includes persons in a corporate entity at exec-
utive levels including chief executive officer, chief operating
officer and chief financial officer. This does not include such
management as farm, field, or shift managers.

"Legal description" means a method of locating or
describing land in relation to the public land survey system
such as section, township, and range.

"Licensee" means any person who holds a license from
the department to grow or produce hemp in Washington state.

"Lot" refers to a contiguous area in a field, greenhouse,
or indoor growing structure containing the same variety or
strain of cannabis throughout. In addition, "lot" is a common
term in agriculture that refers to the batch or contiguous,
homogeneous whole of a product being sold to a single buyer
at a single time. Under the terms of this chapter, "lot" is to be
defined by the producer in terms of farm location, field acre-
age, and variety.

"Measurement of uncertainty" means the parameter,
associated with the result of a measurement that characterizes
the dispersion of the values that could reasonably be
attributed to the particular quantity subject to measurement.
The measurement of uncertainty is similar to a margin of
error. When the measurement of uncertainty, normally
expressed as a +/- with a number, (e.g., +/- 0.05) is combined
with the reported measurement, it produces a range and the
actual measurement has a known probability of falling within
that range.

"Process" means the processing, compounding, or con-
version of hemp into hemp commodities or products.

"Produce" or "production" means the planting, cultiva-
tion, growing, or harvesting of hemp, including hemp seed.

"Registered land area" means a contiguous land area,
including greenhouses and storage areas registered with the
department as a condition of licensing, on which a licensee
will conduct licensed activities. A registered land area may
include more than one field, greenhouse, or storage area so
long as those fields, greenhouses, or storage areas are at the
same physical address.

"Storage area" means any area, building, plant or facility
registered with the department in which a licensee plans to
store hemp.

"THC concentration" means the percent of total delta-9
tetrahydrocannabinol, which is the conversion of delta-9 tet-
rahydrocannabinolic acid into THC.
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NEW SECTION

WAC 16-306-040 Hemp producer license applica-
tion. (1) An applicant for a hemp producer license must:

(a) Provide the information required for a hemp producer
license on a form provided by the department that at a mini-
mum includes the following:

(1) The name and business address of the applicant;

(i1) For corporate applicants, the type of business entity,
such as corporation, LLC, or partnership, the state or country
where the business is incorporated, and the name and address
of the entity's agent in Washington state;

(iii) The legal description (section, township, and range)
in which any proposed registered land area is located; and

(iv) Geospatial location coordinates of any proposed
field, greenhouse, or other site where hemp is produced.

(b) Apply to the department for participation in the pro-
gram between January 1st and March 31st. Applications may
be received after March 31st but are subject to a late license
fee;

(c) Pay fees as required under this chapter;

(d) Consent to entrance of their property by the depart-
ment to inspect their registered land area with or without
prior notice; and

(e) Report hemp crop acreage to USDA Farm Service
Agency (FSA). A link to FSA information on how to report
hemp crop acreage to FSA is available on the USDA hemp
production program website.

(2) Licenses will expire on the last day of April follow-
ing the year the license is issued.

(3) All applications must be accompanied by a criminal
history report completed within sixty days of the application
date. If the application is for a business entity, a completed
criminal history report must be provided for each key partic-
ipant.

(a) The criminal history report must indicate the appli-
cant has not been convicted of a state or federal felony related
to a controlled substance for the ten years prior to the date of
when the report was completed. An exception applies to a
person who was lawfully growing hemp under the 2014 Farm
Bill before December 20, 2018, and whose conviction also
occurred before that date.

(b) A person with a prior felony related to controlled
substances within ten years of applying for a producer license
is not eligible for the license. Key participants of associa-
tions, corporations, and other business entities with a prior
felony related to a controlled substance within ten years of
applying for a producer license are not eligible for the license
under this felony drug conviction limitation. Business entities
may still be eligible if the key participant with a prior felony
is discharged.

(4) Any person who materially falsifies information in
the application shall be ineligible to participate in the pro-
gram.

NEW SECTION

WAC 16-306-050 Hemp producer license. (1) A per-
son must obtain a hemp producer license prior to planting or
growing hemp in this state, including growing hemp seed
crop.
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(2) A licensed producer may sell or exchange hemp pro-
duced under the license once the department has issued doc-
umentation declaring the hemp to meet the THC concentra-
tion requirements.

(3) The department may inspect and sample a producer's
licensed operations. The producer must permit unrestricted
access to all hemp plants, plant parts, grain and seeds within
a registered land area whether growing or not, and all land
and facilities used by the producer for the growing and stor-
age of hemp, pesticide storage or housing, and all documents
and records pertaining to the licensee's hemp business opera-
tions during business hours.

(4) The licensee must pay all applicable fees adopted
under this chapter for any required inspections and testing.
Samples may be taken at the department's discretion for test-
ing.

(5) No registered land area may contain cannabis plants
or parts thereof that the licensee knows or has reason to know
are of a variety that will produce a plant that when tested will
produce more than 0.3 percent THC concentration on a dry
weight basis. No licensee shall use any such variety for any
purpose associated with the growing of hemp.

(6) Licenses will expire on the last day of April follow-
ing the year the license is issued. This date is not tied to the
harvest and planting season. Rather it is tied to the window
for applications (January 1st - March 3 1st) and the thirty days
for the department to make a decision. For example, if a pro-
ducer applies for a license February 1, 2020, and is granted a
license on March 1, 2020, the license would expire April 30,
2021.

(7) Unless the license is renewed, any plant material that
is not harvested prior to expiration of the license must be
destroyed.

(8) Upon any change to the registered land area(s) after
issuance of the license, the licensee must submit to the
department for approval an updated legal description, geo-
spatial location, and a description of the changes to the regis-
tered land area(s) and required fees.

(9) At a minimum, licensees are required to post a sign
on each side of every registered land area listed on the appli-
cation including the following information:

(a) The department-issued license number;
(b) Crop type; and
(c) The department contact phone number.

(10) Licensees growing hemp for seed certification must
also follow the requirements in chapter 16-302 WAC.

NEW SECTION

WAC 16-306-060 Records retention. Licensed pro-
ducers are required to maintain copies of all records and
reports necessary to demonstrate compliance with the pro-
gram. These records include those that support, document, or
verify the information in the forms the licensee submitted to
the department. Licensees must keep records and reports for
a minimum of three years from the expiration date of the
license that was in effect at the time the records were gener-
ated.

Expedited



WSR 19-23-095

NEW SECTION

WAC 16-306-070 Hemp seed and propagules. (1) A
licensee must notify the department of the source of the hemp
seed or clones solely for the purpose of maintaining a record
of the sources of seeds and clones being used or having been
used for hemp production in this state.

(2) The department is not responsible for obtaining seeds
on behalf of the licensee.

(3) The department is not liable for and does not warrant
that the seed is fit for any purpose.

NEW SECTION

WAC 16-306-080 Hemp inspection and sampling cri-
teria. (1) All licensees are subject to inspection by the depart-
ment. The department shall inspect registered land areas
under a producer license at least once during each license
period. The department's inspections of the registered land
area may include the following:

(a) Inspections for unauthorized plant growth;

(b) Inspections for hemp in any form on the registered
land area;

(c) Inspections for rogue, volunteer, or off-type hemp
plants;

(d) Audits of existing business data and reports related to
hemp;

(e) Identifying compliance with required signage as
specified in WAC 16-306-050; and

(f) Assessing compliance with other applicable licensing
terms and conditions.

(2) The department shall take hemp samples from regis-
tered land areas licensed under a producer license within fif-
teen days prior to the anticipated harvest of cannabis plants to
test for THC concentration.

(3) The licensee or designated employee shall accom-
pany the sampling agent throughout the sampling process.

(4) Registered land areas may be inspected by the depart-
ment for a period of three hundred sixty-five days from the
end of the license period to check for unauthorized plant
growth such as, but not limited to, volunteer plants.

NEW SECTION

WAC 16-306-090 Hemp THC testing criteria. (1)
Hemp will be tested for THC concentration in a department-
run or approved laboratory as determined by the department
using post-decarboxylation or other testing methods
approved by the department.

(2) Hemp testing will take place at times and on dates
determined by the department.

(3) The department will apply the measurement of uncer-
tainty to the reported THC concentration to determine if
hemp material is in compliance under this chapter.

NEW SECTION

WAC 16-306-100 Voluntary certification for hemp
intended for human consumption. (1) In addition to testing
required under WAC 16-306-090, producers may obtain cer-
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tification that hemp meets the department's standards for
human consumption if tested for the following:

(a) Nonapproved pesticide or herbicide use. The list of
approved pesticides and herbicides is available on the depart-
ment website; and

(b) Approved limits of mycotoxin. The sample and
related lot fail testing for mycotoxin if the results exceed the
following limits:

(i) Total of Aflatoxin B1, B2, G1, G2: 20 ug/kg of sub-
stance;

(i1) Ochratoxin A: 20 pg/kg of substance.

(c) Approved limits for heavy metals. The sample and
related lot fail testing for heavy metals if the results exceed
the following limits:

Metal p/daily dose (5 grams)
Inorganic arsenic 10.0
Cadmium 4.1
Lead 6.0
Mercury 2.0

(2) The producer must inform the department if they
wish to participate in the voluntary certification for human
consumption at the time of sampling as specified under WAC
16-306-080.

(3) The licensee will be required to reimburse the depart-
ment or the approved laboratory for the actual costs incurred
for conducting such tests.

NEW SECTION

WAC 16-306-110 Hemp for human consumption as
food. The whole hemp plant may be used as food for human
consumption. The department shall regulate the processing of
the hemp for food products allowable under federal law, in
the same manner as other food processing under chapters
15.130, 69.07, and 69.22 RCW.

NEW SECTION

WAC 16-306-120 THC certification. (1) If the hemp
meets THC concentration requirements in this chapter, the
department will issue a document of certification attesting
that hemp has been tested for THC concentration and is in
compliance with this chapter.

(2) No hemp may leave a registered land area identified
on a license without being issued THC certification by the
department.

(3) Hemp plant material from different registered land
areas or lots may not be combined until the department issues
certification for each field, lot, or registered land area. Hemp
seeds and grain are excluded from this restriction.

NEW SECTION

WAC 16-306-130 Transporting hemp. (1) Hemp pro-
duced under this chapter may not be transported from a regis-
tered land area as identified on the license until THC certifi-
cation by the department as specified in WAC 16-306-120 is
obtained by the applicable licensee prior to transport. During
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transport of hemp off a producer's registered land area,
including to a processor, the person in possession of the hemp
during transport must have in his or her possession either:

(a) Copies of the hemp producer license and department-
issued THC certification, as required by this chapter; or

(b) A bill of lading or other proper documentation
demonstrating that the hemp was legally imported or is other-
wise legally present in the state of Washington under applica-
ble state and federal laws relating to hemp.

(2) Any hemp from a licensed Washington producer that
is found in Washington state at any location off the premises
of a registered land area of a licensee without department-
issued THC certification as specified in WAC 16-306-120 is
deemed to be contraband and subject to seizure by the Wash-
ington state patrol or any law enforcement officer. Any such
contraband material is subject to destruction at the licensee's
expense, and may result in suspension or revocation of the
hemp license.

NEW SECTION

WAC 16-306-140 Hemp producer license fees. (1)
Effective January 1, 2020, license fees are as follows:

Annual License Fee License Modification Fee

$750 $200/1
(2) Effective June 1, 2020, license fees are as follows:
Annual License License Late License Fee
Fee Modification Fee | (After March 31)
$1200 $200/1 $200/2

/1 See WAC 16-306-050(8).
/2 In addition to license fee.

NEW SECTION

WAC 16-306-150 Hemp inspection fees. (1) Fees for
hemp inspections are paid by the licensee.

(2) No renewal licenses will be issued until all fees due
to the department are paid in full.

(3) Hemp inspection fees are:

(a) $200.00 per inspection; plus

(b) Time and mileage per inspection. All time will be
charged at a rate of forty dollars per hour. Mileage will be
charged at the rate established by the Washington state office
of financial management.

NEW SECTION

WAC 16-306-160 Hemp THC testing fees. (1) Hemp
will be tested for THC concentration in a department-run or
approved laboratory as determined by the department using
testing methods approved by the department.

(2) Hemp testing will take place at times and on dates
determined by the department.

(3) Fees for hemp THC tests are paid by the licensee.

(4) No renewal licenses will be issued until all fees due
to the department are paid in full.
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(5) THC concentration testing fees for hemp when tested
at the department's laboratory are established on a sliding rate
scale. THC concentration testing will be scheduled by the
department based on the availability of laboratory resources.
Individual samples may be batched with samples from the
same or different licensees in order to reduce the overall cost
of the testing. For the purposes of this section, "batch" means
a group of samples that are tested by the department on the
same day, using the same equipment calibration and testing
supplies to test each sample independently from other sam-
ples in the batch. The department will bill each licensee for
the samples that licensee provides, based on batch size at the
time of testing as shown in the following table:

Batch Size Testing Fee Per Sample
Batch of 1 sample $1,000
Batch of 2 samples $500
Batch of 3 samples $334
Batch of 4 samples $250
Batch of 5 samples $200

(6) When THC concentration testing is performed at
department-approved laboratories, testing fees will be subject
to actual laboratory costs, including sample transportation.

NEW SECTION

WAC 16-306-170 Hemp noncompliance for THC
concentration. (1)(a) If a licensee's hemp tests higher than
the acceptable hemp THC level, the licensee may be subject
to suspension or revocation of their license. The lot must be
destroyed or disposed of in a manner approved by the depart-
ment. If determined to be appropriate, the department may
give notice of noncompliance to appropriate law enforcement
agencies and the Washington state liquor and cannabis board,
with a summary of the actions taken to destroy the noncom-
pliant hemp.

(b) Producers must document the destruction or disposal
of all noncompliant hemp. This documentation must be sub-
mitted to the department following the completion of the
destruction or disposal process.

(2) If a licensee's hemp tests higher than 0.3 percent but
less than 0.5 percent THC concentration, the licensee may
either request a THC retest within thirty days or resampling
of the same lot, at their own expense.

(3) If at any time a licensee's hemp tests higher than the
acceptable hemp THC level, the licensee may be subject to
revocation or suspension of their license.

NEW SECTION

WAC 16-306-180 License denial, suspension or revo-
cation, and right to adjudicative proceeding. Upon notice
of intent by the department to an applicant to deny a license,
notice of intent to a licensee to suspend or revoke a license, or
notice of intent for destruction of a hemp material or crop, a
person may request an adjudicative proceeding under chapter
34.05 RCW, the Administrative Procedure Act, and chapter
16-08 WAC.
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NEW SECTION

WAC 16-306-190 Suspension of hemp license for
noncompliance with a child support order. (1) If the
department receives notice under RCW 74.20A.320 that a
licensee is not in compliance with a child support order, the
department will suspend or not renew the licensee's hemp
license(s) until the department of social and health services
provides the department with a release stating that the
licensee is in compliance with the child support order. If a
licensee's license is suspended, all hemp crops and products
in the licensee's possession must remain on the licensee's reg-
istered land area until the suspension is lifted.

(2) The department may renew, reinstate, or otherwise
extend the licensee's hemp license(s) upon receipt of a copy
of the release specified in subsection (1) of this section.

NEW SECTION

WAC 16-306-200 Corrective action plan. (1) A hemp
licensee may be subject to a corrective action plan estab-
lished by the department to correct negligent violations of
this chapter including, but not limited to:

(a) Failing to provide a legal description of land on
which the producer produces hemp;

(b) Failing to obtain a license or other required authori-
zation from the department; or

(c¢) Producing Cannabis sativa L. with delta-9 tetrahydro-
cannabinol concentration of more than 0.3 percent on a dry
weight basis.

(2) A hemp licensee shall comply with a corrective
action plan established by the department to correct the neg-
ligent violation, including:

(a) A reasonable date by which the hemp producer shall
correct the negligent violation;

(b) A requirement that the hemp producer shall periodi-
cally report to the department, as applicable, on the compli-
ance of the hemp producer with the regulations under this
chapter for a period of at least two calendar years.

(3) Licensees may be subject to license suspension or
revocation for violations of chapter 15.140 RCW or this
chapter for failing to comply with a corrective action plan.

(4) A hemp licensee that negligently fails to comply with
the regulations under this chapter three times in a five-year
period shall be ineligible to produce hemp for a period of five
years beginning on the date of the third violation.

(5) The department will not consider hemp producers as
committing a negligent violation by producing plants exceed-
ing the acceptable hemp THC level if they use reasonable
efforts to grow hemp and the plant does not have a THC con-
centration of more than 0.5 percent on a dry weight basis. For
sampling and testing violations, the department will consider
the entire harvest from a distinct lot in determining whether a
violation occurred. This means that if testing determines that
each sample of five plants from distinct lots has a THC con-
centration exceeding the acceptable hemp THC level (or 0.5
percent if the hemp producer has made reasonable efforts to
grow hemp), USDA considers this as one negligent violation.
If an individual produces hemp without a license, this will be
considered one violation.
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(6) Negligent violations are not subject to criminal
enforcement. However, the department will report the pro-
duction of hemp without a license issued by the department to
the United States Department of Agriculture (USDA) and the
Attorney General.

(7) Hemp found to be produced in violation of this chap-
ter such as hemp produced on a property not disclosed by the
licensed producer, or without a license, would be subject to
the same disposal or destruction as for hemp above the
acceptable hemp THC level.

NEW SECTION

WAC 16-306-210 Culpable violations. If it is deter-
mined a violation was committed with a culpable mental state
greater than negligence, meaning, acts made intentionally,
knowingly or with recklessness, WSDA will report the viola-
tion to USDA, the attorney general, and the local law
enforcement officer as applicable.

NEW SECTION

WAC 16-306-220 Venue for legal action. The venue
for any legal action under this chapter shall be Thurston
County, Washington.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 16-305-010
WAC 16-305-015

Purpose of chapter.

Activities outside the scope of enforce-
ment.

WAC 16-305-020 Industrial hemp research program

goals.
WAC 16-305-030
WAC 16-305-040
WAC 16-305-050
WAC 16-305-060
WAC 16-305-070

Definitions.

Industrial hemp license application.
Qualifications of applicants.
Industrial hemp grower license.

Industrial hemp processor and marketer
license.

WAC 16-305-080
WAC 16-305-090
WAC 16-305-100
WAC 16-305-110

Industrial hemp combination license.
Industrial hemp distributor license.
Industrial hemp importer certificate.

Industrial hemp business licenses and
taxes.

WAC 16-305-120 Suspension of industrial hemp licenses

for noncompliance with a child support
order.

WAC 16-305-130
WAC 16-305-140
WAC 16-305-150

Fit for commerce certification.
Transporting industrial hemp.

Industrial hemp seed and propagules.



WAC 16-305-160

WAC 16-305-170
WAC 16-305-180

WAC 16-305-190

WAC 16-305-200
WAC 16-305-210
WAC 16-305-220
WAC 16-305-230

WAC 16-305-240
WAC 16-305-242

WAC 16-305-245

WAC 16-305-250

WAC 16-305-251

WAC 16-305-252
WAC 16-305-253

WAC 16-305-254
WAC 16-305-255
WAC 16-305-256

WAC 16-305-257

WAC 16-305-260
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Industrial hemp data and reporting
requirements.

Records retention.

Industrial hemp for human consump-
tion.

Industrial hemp inspection and sam-
pling criteria.

Industrial hemp lab testing criteria.
Industrial hemp testing fees.
Industrial hemp license fees.

Industrial hemp noncompliance for
THC concentration.

Scope of enforcement.

Enforcement actions subject to avail-
ability of funds.

Determination of civil penalties and
license enforcement penalties.

Monetary penalties, license denial, sus-
pension or revocation, and right to adju-
dicative proceeding.

Category 1 violations.
Category 2 seed distributor violations.

Category 3 grower or processor viola-
tions.

Category 4 license violations.
Category 5 regulatory violations.

Penalty for failure to follow industrial
hemp destruction order.

Other dispositions of alleged violations
that the department may choose.

Venue for legal action.
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