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PROPOSED RULES
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Original Notice.

Proposal is exempt under RCW 70.94.141(1).

Title of Rule and Other Identifying Information:
SWCAA 400-025 - Adoption of Federal Rules, new rule sec-
tion establishing a general adoption by reference date for fed-
eral regulations cited in other sections of SWCAA 400.

SWCAA 400-046 - Application Review Process for
Nonroad Engines, existing rule section identifying require-
ments for the processing and approval of permit applications
for nonroad engines.

SWCAA 400-050 - Emission Standards for Combustion
and Incineration Units, existing rule section containing gen-
eral air emission standards for combustion and incineration
units. Additional requirements are provided for specific cate-
gories of combustion and incineration units.

SWCAA 400-060 - Emission Standards for General Pro-
cess Units, existing rule section containing particulate matter
emission standards applicable to all general processes.

SWCAA 400-070 - General Requirements for Certain
Source Categories, existing rule section containing minimum
air emission standards and work practices for selected source
categories.

SWCAA 400-072 - Emission Standards for Selected
Small Source Categories, existing rule section containing air
emission standards, work practices, and monitoring/reporting
requirements that may be used in lieu of New Source Review
for selected small source categories.

SWCAA 400-075 - Emission Standards for Stationary
Sources Emitting Hazardous Air Pollutants, existing rule sec-
tion that adopts by reference the federal standards relating to
hazardous air pollutant standards contained in 40 C.F.R. Parts
61, 63, and 65.

SWCAA 400-105 - Records, Monitoring and Reporting,
existing rule section identifying requirements for emission
monitoring, emission sampling and reporting, and submis-
sion of emission inventories.

SWCAA 400-106 - Emission Testing and Monitoring at
Air Contaminant Sources, existing rule section that estab-
lishes minimum standards for emission testing and monitor-
ing at air contaminant sources.

SWCAA 400-110 - Application Review Process for Sta-
tionary Sources (New Source Review), existing rule section
identifying requirements for the processing and approval of
Air Discharge Permit applications.

SWCAA 400-111 - Requirements for New Sources in a
Maintenance Plan Area, existing rule section identifying
requirements specific to new sources located in a Mainte-
nance Plan Area.

SWCAA 400-115 - Standards of Performance for New
Sources, existing section that adopts by reference the federal
standards for new sources contained in 40 C.F.R. Part 60.

SWCAA 400-171 - Public Involvement, existing section
identifying requirements for public notice of agency actions,
and the process by which public involvement is to be admin-
istered. This section also identifies those documents that are
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subject to a formal public notice and those that are not subject
to a formal public notice.

SWCAA 400-850 - Actual Emissions - Plantwide Appli-
cability Limitation (PAL), existing rule section adopting by
reference the Actuals Plantwide Applicability limit program
contained in Section IV.K of 40 C.F.R. 51, Appendix S.

SWCAA 400, Appendix A - SWCAA Method 9 - Visual
Opacity Determination Method, existing rule section estab-
lishing the agency's required method for determining visual
opacity.

Hearing Location(s): On January 22, 2020, at 6:00 p.m.,
at the Southwest Clean Air Agency (SWCAA) Business
Office.

Date of Intended Adoption: February 6, 2020.

Submit Written Comments to: Wess Safford, 11815 N.E.
99th Street, Suite 1294, Vancouver, WA 98682, email
wess@swecleanair.org, fax 360-576-0925, by January 24,
2020.

Assistance for Persons with Disabilities: Contact Tina
Hallock, phone 360-574-3058 x110, fax 360-576-0925, TTY
360-574-3058, email tina@swcleanair.org, by January 23,
2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: SWCAA 400-025
- Adoption of Federal Rules, the proposed rule changes estab-
lish a new section identifying a generally applicable adoption
by reference date for federal regulations cited in other sec-
tions of SWCA [SWCAA] 400.

SWCAA 400-046 - Application Review Process for
Nonroad Engines, the proposed rule changes revise adoption
by reference citations to cite the date in SWCAA 400-025.

SWCAA 400-050 - Emission Standards for Combustion
and Incineration Units, the proposed rule changes revise
adoption by reference citations to cite the date in SWCAA
400-025 and add a new federal regulation citation for Hospi-
tal/Medical/Infectious Waste Incinerators.

SWCAA 400-060 - Emission Standards for General Pro-
cess Units, the proposed rule changes revise adoption by ref-
erence citations to cite the date in SWCAA 400-025.

SWCAA 400-070 - General Requirements for Certain
Source Categories, the proposed rule changes revise adoption
by reference citations to cite the date in SWCAA 400-025.

SWCAA 400-072 - Emission Standards for Selected
Small Source Categories, the proposed rule changes revise
adoption by reference citations to cite the date in SWCAA
400-025.

SWCAA 400-075 - Emission Standards for Stationary
Sources Emitting Hazardous Air Pollutants, the proposed
rule changes revise adoption by reference citations to cite the
date in SWCAA 400-025.

SWCAA 400-105 - Records, Monitoring and Reporting,
the proposed rule changes revise adoption by reference cita-
tions to cite the date in SWCAA 400-025.

SWCAA 400-106 - Emission Testing and Monitoring at
Air Contaminant Sources, the proposed rule changes revise

adoption by reference citations to cite the date in SWCAA
400-025.
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SWCAA 400-110 - Application Review Process for Sta-
tionary Sources (New Source Review), the proposed rule
changes revise adoption by reference citations to cite the date
in SWCAA 400-025.

SWCAA 400-111 - Requirements for New Sources in a
Maintenance Plan Area, the proposed rule changes revise
adoption by reference citations to cite the date in SWCAA
400-025.

SWCAA 400-115 - Standards of Performance for New
Sources, the proposed rule changes revise adoption by refer-
ence citations to cite the date in SWCAA 400-025.

SWCAA 400-171 - Public Involvement, the proposed
rule changes revise adoption by reference citations to cite the
date in SWCAA 400-025.

SWCAA 400-850 - Actual Emissions - Plantwide Appli-
cability Limitation (PAL), the proposed rule changes revise
adoption by reference citations to cite the date in SWCAA
400-025.

SWCAA 400, Appendix A - SWCAA Method 9 - Visual
Opacity Determination Method, the proposed rule changes
revise adoption by reference citations to cite the date in
SWCAA 400-025.

Reasons Supporting Proposal: The proposed changes are
necessary to support the agency's implementation of affected
federal standards.

Statutory Authority for Adoption: RCW 70.94.141.
Statute Being Implemented: RCW 70.94.141.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SWCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Wess Safford, 11815 N.E. 99th Street, Suite 1294, Vancou-
ver, WA 98682, 360-574-3058 x126; Implementation: Paul
Mairose, 11815 N.E. 99th Street, Suite 1294, Vancouver,
WA 98682, 360-574-3058 x130; and Enforcement: Jerry
Ebersole, 11815 N.E. 99th Street, Suite 1294, Vancouver,
WA 98682, 360-574-3058 x122.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 70.94.141(1), section 201,
chapter 403, Laws of 1995, does not apply to this rule adop-
tion. SWCAA is not voluntarily invoking section 201, chap-
ter 403, Laws of 1995, for this action.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 70.94.141(1).

Explanation of exemptions: Pursuant to RCW 70.94.141
(1), air pollution control authorities are authorized to adopt
and amend rules and regulations in accordance with chapter
42.30 RCW and selected portions of chapter 34.05 RCW.
SWCAA is not deemed a state agency and is not required to
comply with the provisions of chapter 19.85 RCW.

October 17, 2019
Uri Papish
Executive Director
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NEW SECTION
SWCAA 400-025 Adoption of Federal Rules

Federal rules cited in this rule are adopted by reference
as in effect on July 1, 2019.

AMENDATORY SECTION (Amending WSR 17-11-078
filed 5/18/17, effective 6/18/17)

SWCAA 400-046 Application Review Process for Non-
road Engines

(1) Applicability.

(a) All nonroad engine permit applications submitted to
the Agency pursuant to SWCAA 400-045 shall be reviewed
and processed as described in this section.

(b) Review of a permit application shall be limited to the
nonroad engine proposed to be installed, replaced or altered
and the air contaminants whose emissions would increase as
a result.

(c) The requirements of this section do not apply to "sta-
tionary sources" as defined in SWCAA 400-030(115). Permit
applications for "stationary sources" are reviewed and pro-
cessed in accordance with SWCAA 400-110.

(2) Requirements.

(a) Provided that all review requirements are met, a non-
road engine permit shall be issued by the Agency prior to the
installation, replacement or alteration of any nonroad engine
subject to the requirements of SWCAA 400-045 and this sec-
tion.

(b) A completed environmental checklist or a completed
determination, as provided in Chapter 197-11 WAC, shall be
submitted with each application.

(¢) Each nonroad engine permit application shall demon-
strate that the proposed nonroad engine complies with appli-
cable ambient air quality standards. Regulation of nonroad
engines pursuant to this section shall be consistent with
Appendix A of 40 CFR 89 Subpart A (as in effect on the date
cited in SWCAA 400-025). If the ambient impact of a pro-
posed project could potentially exceed an applicable ambient
air standard, the Agency may require that the applicant
demonstrate compliance with available ambient air incre-
ments and applicable Ambient Air Quality Standards
(AAQS) using a modeling technique consistent with 40 CFR
Part 51, Appendix W (as in effect on ((Fady152645)) the date
cited in SWCAA 400-025). Monitoring of existing ambient
air quality may be required if data sufficient to characterize
background air quality are not available.

(3) Application processing/completeness determina-
tion. Within 30 calendar days of receipt of a nonroad engine
permit application, the Agency shall either notify the appli-
cant in writing that the application is complete or notify the
applicant in writing of all additional information necessary to
complete the application.

(4) Final determination.

(a) Within 60 calendar days of receipt of a complete non-
road engine permit application, the Agency shall either issue
a final decision on the application or initiate public notice on
a proposed decision, followed as promptly as possible by a
final decision. All actions taken under this subsection must
meet the public involvement requirements of SWCAA 400-
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171. An owner or operator seeking approval of a project
involving applications pursuant to both SWCAA 400-045
and 400-109 may elect to combine the applications into a sin-
gle permit.

(b) Nonroad engine permits issued under this section
shall be reviewed and signed prior to issuance by a profes-
sional engineer or staff under the direct supervision of a pro-
fessional engineer in the employ of the Agency.

(¢) Nonroad engine permits issued under this section
become effective on the date of issuance unless otherwise
specified.

(5) Appeals. A nonroad engine permit, any conditions
contained in a nonroad engine permit, the denial of a nonroad
engine permit application, or any other regulatory order
issued pursuant to this section, may be appealed to the Pollu-
tion Control Hearings Board within 30 calendar days of
receipt as provided in Chapter 43.21B RCW and Chapter
371-08 WAC. The Agency shall promptly mail copies of
each nonroad engine permit or order to the applicant and any
other party who submitted timely comments on the applica-
tion, along with a notice advising the parties of their rights of
appeal to the Pollution Control Hearings Board.

(6) Compliance. Noncompliance with any term or con-
dition identified in a nonroad engine permit issued pursuant
to this section shall be considered a violation of this section.

(7) Expiration. Nonroad engine permits issued pursuant
to this section shall become invalid if installation or alteration
does not occur within eighteen months after the date of issu-
ance of a permit or if installation or alteration is discontinued
for a period of eighteen months or more. The Agency may
extend the eighteen-month period upon a satisfactory demon-
stration that an extension is justified. The Agency may spec-
ify an earlier date for installation or alteration in a nonroad
engine permit.

If a nonroad engine remains in use at the same location
for more than 12 months, approval under this section expires
and the nonroad engine becomes a stationary source subject
to the provisions of SWCAA 400-109 and 400-110. The
owner or operator shall maintain records of the length of use
at each location for the purpose of documenting compliance
with this requirement.

(8) Change of conditions.

(a) The owner or operator may request, at any time, a
change in conditions of an existing nonroad engine permit.
The request may be approved provided the Agency finds that:

(i) No ambient air quality standard will be exceeded as a
result of the change;

(i1) The change will not adversely impact the ability of
the Agency to determine compliance with an applicable per-
mit term or condition; and

(i) The revised permit meets the requirements of
SWCAA 400-046.

(b) A request to change existing approval conditions
shall be filed as a nonroad engine permit application. The
application shall demonstrate compliance with the require-
ments of subsection (2) of this section, and be acted upon
according to the timelines in subsections (3) and (4) of this
section. The current Consolidated Fee Schedule established
in accordance with SWCAA 400-098 shall apply to these
requests.
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(c) Actions taken under this subsection may be subject to
the public involvement provisions of SWCAA 400-171.

(9) Engine registration. The owner or operator of non-
road engines approved pursuant to this section shall notify
the Agency within 10 calendar days of engine installation.
Subsequent to notification, each permitted unit shall be regis-
tered with the Agency and the owner or operator shall pay a
registration fee according to the schedule below. Registration
expires after a period of 12 consecutive months. If a permit-
ted unit is still operating after its registration expires, it shall
be reregistered and a second registration fee, as provided in
the current Consolidated Fee Schedule established in accor-
dance with SWCAA 400-098, must be paid.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-050 Emission Standards for Combustion
and Incineration Units

(1) Particulate matter emissions. Combustion and
incineration emission units shall meet all requirements of
SWCAA 400-040 and, in addition, no person shall cause or
permit emissions of particulate matter in excess of 0.23 gram
per dry cubic meter at standard conditions (0.1 grain/dscf),
except, for an emission unit combusting wood derived fuels
for the production of steam. No person shall allow or permit
the emission of particulate matter from an emission unit com-
busting wood derived fuels for the production of steam in
excess of 0.46 gram per dry cubic meter at standard condi-
tions (0.2 grain/dscf), as measured by EPA Method 5 in 40
CFR Part 60, Appendix A (as in effect on the date cited in
SWCAA 400-025) or other acceptable sampling methods
approved in advance by both the Agency and EPA.

(2) Fuel oil sulfur content limit. Effective January 1,
2015, combustion and/or incineration units shall not be fired
on a fuel oil with a sulfur content greater than 15 ppm by
weight (ppmw). Affected emission units include, but are not
limited to, process boilers, aggregate dryers, internal com-
bustion engines, small incinerators, and space heaters. This
prohibition supersedes existing permit terms allowing the use
of fuel oil with higher sulfur contents. Noncompliant fuel
purchased prior to the effective date of this requirement may
be fired in affected units.

(3) Incinerators.

(a) For any incinerator, no person shall cause or permit
emissions in excess of one hundred (100) ppm of total carbo-
nyls as measured by Ecology Test Method 14. Total carbon-
yls means the concentration of organic compounds contain-
ing the =C=0 radical. An applicable EPA reference method
or other procedures approved in advance by the Agency may
be used to collect and analyze for the same compounds col-
lected in Ecology Test Method 14.

(b) Incinerators shall be operated only during daylight
hours unless written permission to operate at other times is
received from the Agency.

(4) Measurement correction. Measured concentrations
for combustion and incineration units shall be corrected to
7% oxygen, except when the Agency determines that an
alternate oxygen correction factor is more representative of
normal operations such as the correction factor included in an
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applicable NSPS or NESHAP, actual operating characteris-
tics, or the manufacturer's specifications for the emission
unit.

(5) Commercial and industrial solid waste incinera-
tion units constructed on or before November 30, 1999.
(See SWCAA 400-115(1) for the requirements for a commer-
cial and industrial solid waste incineration unit constructed
after November 30, 1999, or modified or reconstructed after
June 1, 2001.)

(a) Definitions.

(i) "Commercial and industrial solid waste incineration
(CISWI) unit" means any combustion device that combusts
commercial and industrial waste, as defined in this subsec-
tion. The boundaries of a CISWI unit are defined as, but not
limited to, the commercial or industrial solid waste fuel feed
system, grate system, flue gas system, and bottom ash. The
CISWI unit does not include air pollution control equipment
or the stack. The CISWI unit boundary starts at the commer-
cial and industrial solid waste hopper (if applicable) and
extends through two areas:

(A) The combustion unit flue gas system, which ends
immediately after the last combustion chamber.

(B) The combustion unit bottom ash system, which ends
at the truck loading station or similar equipment that transfers
the ash to final disposal. It includes all ash handling systems
connected to the bottom ash handling system.

(i1) "Commercial and industrial solid waste" means solid
waste combusted in an enclosed device using controlled
flame combustion without energy recovery that is a distinct
operating unit of any commercial or industrial facility
(including field erected, modular, and custom built incinera-
tion units operating with starved or excess air), or solid waste
combusted in an air curtain incinerator without energy recov-
ery that is a distinct operating unit of any commercial or
industrial facility.

(b) Applicability. This section applies to incineration
units that meet all three criteria:

(i) The incineration unit meets the definition of CISWI
unit in this subsection.

(i1) The incineration unit commenced construction on or
before November 30, 1999.

(iii) The incineration unit is not exempt under (4)(c) of
this subsection.

(c) Exempted units. The following types of incineration
units are exempt from this subsection:

(i) Pathological waste incineration units. Incineration
units burning 90 percent or more by weight (on a calendar
quarter basis and excluding the weight of auxiliary fuel and
combustion air) of pathological waste, low-level radioactive
waste, and/or chemotherapeutic waste as defined in 40 CFR
60.2265 (as in effect on ((Fanuary30,2045)) the date cited in
SWCAA 400-025) that meet the two requirements specified
in (c)(1)(A) and (B) of this subsection.

(A) Notify the permitting agency that the unit meets
these criteria.

(B) Keep records on a calendar quarter basis of the
weight of pathological waste, low-level radioactive waste,
and/or chemotherapeutic waste burned, and the weight of all
other fuels and wastes burned in the unit.

Proposed
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(i) Agricultural waste incineration units. Incineration
units burning 90 percent or more by weight (on a calendar
quarter basis and excluding the weight of auxiliary fuel and
combustion air) of agricultural wastes as defined in 40 CFR
60.2265 (as in effect on ((Fanuary-30;2645)) the date cited in
SWCAA 400-025) that meet the two requirements specified
in (c)(i1)(A) and (B) of this subsection.

(A) Notify the permitting agency that the unit meets
these criteria.

(B) Keep records on a calendar quarter basis of the
weight of agricultural waste burned, and the weight of all
other fuels and wastes burned in the unit.

(iii) Municipal waste combustion units. Incineration
units that meet either of the two criteria specified in
(c)(iii)(A) and (B) of this subsection.

(A) Units regulated under 40 CFR Part 60, Subpart Ea or
Subpart Eb (as in effect on ((Fuly12645)) the date cited in
SWCAA 400-025); 40 CFR Part 60, Subpart AAAA (as in
effect on ((Fune—+52645)) the date cited in SWCAA 400-
025); or WAC 173-400-050(5).

(B) Units burning greater than 30 percent municipal
solid waste or refuse-derived fuel, as defined in 40 CFR Part
60, Subparts Ea (as in effect on ((Faly12615)) the date cited
in SWCAA 400-025), Eb (as in effect on ((Faly352645)) the
date cited in SWCAA 400-025), and AAAA (as in effect on
((Fane+-2645)) the date cited in SWCAA 400-025), and
SWCAA 400-050(5), and that have the capacity to burn less
than 35 tons (32 megagrams) per day of municipal solid
waste or refuse-derived fuel, if the two requirements in
(c)(iii)(B)(I) and (II) of this subsection are met.

(I) Notify the Agency that the unit meets these criteria.

(I) Keep records on a calendar quarter basis of the
weight of municipal solid waste burned and the weight of all
other fuels and wastes burned in the unit.

(iv) Medical waste incineration units. Incineration units
regulated under 40 CFR Part 60, Subpart Ec (Standards of
Performance for Hospital/Medical/Infectious Waste Inciner-
ators for Which Construction is Commenced After June 20,
1996) (as in effect on ((Faly15-26+5)) the date cited in
SWCAA 400-025);

(v) Small power production facilities. Units that meet the
three requirements specified in (c)(v)(A) through (C) of this
subsection.

(A) The unit qualifies as a small power-production facil-
ity under section 3 (17)(C) of the Federal Power Act (16
U.S.C. 796 (17)(C)).

(B) The unit burns homogeneous waste (not including
refuse-derived fuel) to produce electricity.

(C) The owner or operator of the unit has notified the
permitting agency that the unit meets all of these criteria.

(vi) Cogeneration facilities. Units that meet the three
requirements specified in (c)(vi)(A) through (C) of this sub-
section.

(A) The unit qualifies as a cogeneration facility under
section 3 (18)(B) of the Federal Power Act (16 U.S.C. 796
(18)(B)).

(B) The unit burns homogeneous waste (not including
refuse-derived fuel) to produce electricity and steam or other
forms of energy used for industrial, commercial, heating, or
cooling purposes.
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(C) The owner or operator of the unit has notified the
permitting agency that the unit meets all of these criteria.

(vii) Hazardous waste combustion units. Units that meet
either of the two criteria specified in (c)(vii)(A) or (B) of this
subsection.

(A) Units for which you are required to get a permit
under Section 3005 of the Solid Waste Disposal Act.

(B) Units regulated under Subpart EEE of 40 CFR Part
63 (National Emission Standards for Hazardous Air Pollut-
ants from Hazardous Waste Combustors) (as in effect on
((Faly15;2015)) the date cited in SWCAA 400-025).

(viii) Materials recovery units. Units that combust waste
for the primary purpose of recovering metals, such as primary
and secondary smelters;

(ix) Air curtain incinerators. Air curtain incinerators that
burn only the materials listed in (c)(ix)(A) through (C) of this
subsection are only required to meet the requirements under
"Air Curtain Incinerators" in 40 CFR 60.2245 through
60.2260 (as in effect on ((Fuly15-20645)) the date cited in
SWCAA 400-025).

(A) 100 percent wood waste.

(B) 100 percent clean lumber.

(C) 100 percent mixture of only wood waste, clean lum-
ber, and/or yard waste.

(x) Cyclonic barrel burners. See 40 CFR 60.2265 (as in
effect on ((Fuby12645)) the date cited in SWCAA 400-025).

(xi) Rack, part, and drum reclamation units. See 40 CFR
60.2265 (as in effect on ((Fuly1520645)) the date cited in
SWCAA 400-025).

(xii) Cement kilns. Kilns regulated under Subpart LLL
of 40 CFR Part 63 (National Emission Standards for Hazard-
ous Air Pollutants from the Portland Cement Manufacturing
Industry) (as in effect on ((Fuly352645)) the date cited in
SWCAA 400-025).

(xiii) Sewage sludge incinerators. Incineration units reg-
ulated under 40 CFR Part 60, (Standards of Performance for
Sewage Treatment Plants) (as in effect on ((Fuly152645)) the
date cited in SWCAA 400-025).

(xiv) Chemical recovery units. Combustion units burn-
ing materials to recover chemical constituents or to produce
chemical compounds where there is an existing commercial
market for such recovered chemical constituents or com-
pounds. The seven types of units described in (c)(xiv)(A)
through (G) of this subsection are considered chemical recov-
ery units.

(A) Units burning only pulping liquors (i.e., black
liquor) that are reclaimed in a pulping liquor recovery pro-
cess and reused in the pulping process.

(B) Units burning only spent sulfuric acid used to pro-
duce virgin sulfuric acid.

(C) Units burning only wood or coal feedstock for the
production of charcoal.

(D) Units burning only manufacturing by-product
streams/residues containing catalyst metals which are
reclaimed and reused as catalysts or used to produce commer-
cial grade catalysts.

(E) Units burning only coke to produce purified carbon
monoxide that is used as an intermediate in the production of
other chemical compounds.
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(F) Units burning only hydrocarbon liquids or solids to
produce hydrogen, carbon monoxide, synthesis gas, or other
gases for use in other manufacturing processes.

(G) Units burning only photographic film to recover sil-
ver.

(xv) Laboratory analysis units. Units that burn samples
of materials for the purpose of chemical or physical analysis.

(d) Exceptions.

(1) Physical or operational changes to a CISWI unit made
primarily to comply with this section do not qualify as a
"modification" or "reconstruction" (as defined in 40 CFR
60.2815((5)) (as in effect on ((Faly1;2645)) the date cited in
SWCAA 400-025).

(i1) Changes to a CISWI unit made on or after June 1,
2001, that meet the definition of "modification" or "recon-
struction" as defined in 40 CFR 60.2815 (as in effect on
((Fuly152615)) the date cited in SWCAA 400-025) mean the
CISWI unit is considered a new unit and subject to SWCAA
400-115(1), which adopts 40 CFR Part 60, Subpart CCCC by
reference.

(e) A CISWI unit must comply with 40 CFR 60.2575
through 60.2875((5)) (as in effect on ((Fely12045-whiehis
adepted-byreferenee)) the date cited in SWCAA 400-025).

(i) The federal rule contains these major components:

(A) Increments of progress towards compliance in
60.2575 through 60.2630;

(B) Waste management plan requirements in 60.2620
through 60.2630;

(C) Operator training and qualification requirements in
60.2635 through 60.2665;

(D) Emission limitations and operating limits in 60.2670
through 60.2685;

(E) Performance testing requirements
through 60.2725;

(F) Initial compliance requirements in 60.2700 through
60.2725;

(G) Continuous compliance requirements in 60.2710
through 60.2725;

(H) Monitoring requirements in 60.2730 through
60.2735;

(D Recordkeeping and reporting requirements
60.2740 through 60.2800;

(J) Title V operating permits requirements in 60.2805;

(K) Air curtain incinerator requirements in 60.2810
through 60.2870;

(L) Definitions in 60.2875; and

(M) Tables in 60.2875. In Table 1, the final control plan
must be submitted before June 1, 2004, and final compliance
must be achieved by June 1, 2005.

(i1) Exception to adopting the federal rule. For purposes
of this section, "administrator” includes the Agency.

(iii) Exception to adopting the federal rule. For purposes
of this section, "you" means the owner or operator.

(iv) Exception to adopting the federal rule. For purposes
of this section, each reference to "the effective date of state
plan approval" means July 1, 2002.

(v) Exception to adopting the federal rule. The Title V
operating permit requirements in 40 CFR 60.2805(a) are not
adopted by reference. Each CISWI unit, regardless of
whether it is a major or nonmajor unit, is subject to the air

in  60.2690

in
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operating permit regulation, Chapter 173-401 WAC, begin-
ning on July 1, 2002. See WAC 173-401-500 for the permit
application requirements and deadlines.

(vi) Exception to adopting the federal rule. The follow-
ing compliance dates apply:

(A) The final control plan (Increment 1) must be submit-
ted no later than July 1, 2003. (See Increment 1 in Table 1.)

(B) Final compliance (Increment 2) must be achieved no
later than July 1, 2005. (See Increment 2 in Table 1.)

(6) Small municipal waste combustion units. Small
Municipal waste combustion units constructed on or before
August 30, 1999. (See SWCAA 400-115(1) for the require-
ments for a municipal waste combustion unit constructed
after August 30, 1999, or reconstructed or modified after
June 6, 2001.)

(a) Definition. "Municipal waste combustion unit"
means any setting or equipment that combusts, liquid, or gas-
ified municipal solid waste including, but not limited to,
field-erected combustion units (with or without heat recov-
ery), modular combustion units (starved-air or excess-air),
boilers (for example, steam generating units), furnaces
(whether suspension-fired, grate-fired, mass-fired, air-curtain
incinerators, or fluidized bed-fired), and pyrolysis/combus-
tion units. Two criteria further define municipal waste com-
bustion units:

(1) Municipal waste combustion units do not include the
following units:

(A) Pyrolysis or combustion units located at a plastics or
rubber recycling unit as specified under the exemptions in
(c)(viii) and (ix) of this subsection.

(B) Cement kilns that combust municipal solid waste as
specified under the exemptions in (c)(x) of this subsection.

(C) Internal combustion engines, gas turbines, or other
combustion devices that combust landfill gases collected by
landfill gas collection systems.

(1) The boundaries of a municipal waste combustion unit
are defined as follows. The municipal waste combustion unit
includes, but is not limited to, the municipal solid waste fuel
feed system, grate system, flue gas system, bottom ash sys-
tem, and the combustion unit water system. The municipal
waste combustion unit does not include air pollution control
equipment, the stack, water treatment equipment, or the tur-
bine-generator set. The municipal waste combustion unit
boundary starts at the municipal solid waste pit or hopper and
extends through three areas:

(A) The combustion unit flue gas system, which ends
immediately after the heat recovery equipment or, if there is
no heat recovery equipment, immediately after the combus-
tion chamber.

(B) The combustion unit bottom ash system, which ends
at the truck loading station or similar equipment that transfers
the ash to final disposal. It includes all ash handling systems
connected to the bottom ash handling system.

(C) The combustion unit water system, which starts at
the feed water pump and ends at the piping that exits the
steam drum or superheater.

(b) Applicability. This section applies to a municipal
waste combustion unit that meets these three criteria:

(i) The municipal waste combustion unit has the capacity
to combust at least 35 tons per day of municipal solid waste
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but no more than 250 tons per day of municipal solid waste or
refuse-derived fuel.

(i1) The municipal waste combustion unit commenced
construction on or before August 30, 1999.

(iii) The municipal waste combustion unit is not exempt
under (c) of this section.

(c) Exempted units. The following municipal waste com-
bustion units are exempt from the requirements of this sec-
tion:

(1) Small municipal waste combustion units that combust
less than 11 tons per day. Units are exempt from this section
if four requirements are met:

(A) The municipal waste combustion unit is subject to a
federally enforceable permit limiting the amount of munici-
pal solid waste combusted to less than 11 tons per day.

(B) The owner or operator notifies the permitting agency
that the unit qualifies for the exemption.

(C) The owner or operator of the unit sends a copy of the
federally enforceable permit to the permitting agency.

(D) The owner or operator of the unit keeps daily records
of the amount of municipal solid waste combusted.

(i1) Small power production units. Units are exempt from
this section if four requirements are met:

(A) The unit qualifies as a small power production facil-
ity under Section 3 (17)(C) of the Federal Power Act (16
U.S.C. 796 (17)(C)).

(B) The unit combusts homogeneous waste (excluding
refuse-derived fuel) to produce electricity.

(C) The owner or operator notifies the permitting agency
that the unit qualifies for the exemption.

(D) The owner or operator submits documentation to the
permitting agency that the unit qualifies for the exemption.

(iii) Cogeneration units. Units are exempt from this sec-
tion if four requirements are met:

(A) The unit qualifies as a small power production facil-
ity under Section 3 (18)(C) of the Federal Power Act (16
U.S.C. 796 (18)(C)).

(B) The unit combusts homogeneous waste (excluding
refuse-derived fuel) to produce electricity and steam or other
forms of energy used for industrial, commercial, heating, or
cooling purposes.

(C) The owner or operator notifies the permitting agency
that the unit qualifies for the exemption.

(D) The owner or operator submits documentation to the
permitting agency that the unit qualifies for the exemption.

(iv) Municipal waste combustion units that combust only
tires. Units are exempt from this section if three requirements
are met:

(A) The municipal waste combustion unit combusts a
single-item waste stream of tires and no other municipal
waste (the unit can co-fire coal, fuel oil, natural gas, or other
nonmunicipal solid waste).

(B) The owner or operator notifies the permitting agency
that the unit qualifies for the exemption.

(C) The owner or operator submits documentation to the
permitting agency that the unit qualifies for the exemption.

(v) Hazardous waste combustion units. Units are exempt
from this section if the units have received a permit under
Section 3005 of the Solid Waste Disposal Act.
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(vi) Materials recovery units. Units are exempt from this
section if the units combust waste mainly to recover metals.
Primary and secondary smelters may qualify for the exemp-
tion.

(vii) Co-fired units. Units are exempt from this section if
four requirements are met:

(A) The unit has a federally enforceable permit limiting
municipal solid waste combustion to no more than 30 percent
of total fuel input by weight.

(B) The owner or operator notifies the permitting agency
that the unit qualifies for the exemption.

(C) The owner or operator submits a copy of the feder-
ally enforceable permit to the permitting agency.

(D) The owner or operator records the weights, each
quarter, of municipal solid waste and of all other fuels com-
busted.

(viii) Plastics/rubber recycling units. Units are exempt
from this section if four requirements are met:

(A) The pyrolysis/combustion unit is an integrated part
of a plastics/rubber recycling unit as defined in 40 CFR
60.1940 (as in effect on ((Faly12645)) the date cited in
SWCAA 400-025).

(B) The owner or operator of the unit records the weight,
each quarter, of plastics, rubber, and rubber tires processed.

(C) The owner or operator of the unit records the weight,
each quarter, of feed stocks produced and marketed from
chemical plants and petroleum refineries.

(D) The owner or operator of the unit keeps the name and
address of the purchaser of the feed stocks.

(ix) Units that combust fuels made from products of
plastics/rubber recycling plants. Units are exempt from this
section if two requirements are met:

(A) The unit combusts gasoline, diesel fuel, jet fuel, fuel
oils, residual oil, refinery gas, petroleum coke, liquefied
petroleum gas, propane, or butane produced by chemical
plants or petroleum refineries that use feed stocks produced
by plastics/rubber recycling units.

(B) The unit does not combust any other municipal solid
waste.

(x) Cement kilns. Cement kilns that combust municipal
solid waste are exempt.

(xi) Air curtain incinerators. If an air curtain incinerator
as defined under 40 CFR 60.1910 (as in effect on ((Faly5
2615)) the date cited in SWCAA 400-025) combusts 100 per-
cent yard waste, then those units must only meet the require-
ments under 40 CFR 60.1910 through 60.1930 (as in effect
on ((Faly152645)) the date cited in SWCAA 400-025).

(d) Exceptions.

(1) Physical or operational changes to an existing munic-
ipal waste combustion unit made primarily to comply with
this section do not qualify as a modification or reconstruc-
tion, as those terms are defined in 40 CFR 60.1940 (as in
effect on ((Faly1;2645)) the date cited in SWCAA 400-025).

(i1) Changes to an existing municipal waste combustion
unit made on or after June 6, 2001, that meet the definition of
modification or reconstruction, as those terms are defined in
40 CFR 60.1940 (as in effect on ((Faly152645)) the date cited
in SWCAA 400-025), mean the unit is considered a new unit
and subject to SWCAA 400-115(1), which adopts 40 CFR

[7]

WSR 19-21-110

Part 60, Subpart AAAA (as in effect on ((Faly152645)) the
date cited in SWCAA 400-025).

(e) Municipal waste combustion units are divided into
two subcategories based on the aggregate capacity of the
municipal waste combustion plant as follows:

(i) Class I units. Class I units are small municipal waste
combustion units that are located at municipal waste combus-
tion plants with an aggregate plant combustion capacity
greater than 250 tons per day of municipal solid waste. See
the definition of "municipal waste combustion plant capac-
ity" in 40 CFR 60.1940 (as in effect on ((Fuly1;26145)) the
date cited in SWCAA 400-025) for the specification of which
units are included in the aggregate capacity calculation.

(i1) Class II units. Class II units are small municipal
waste combustion units that are located at municipal waste
combustion plants with an aggregate plant combustion capac-
ity less than or equal to 250 tons per day of municipal solid
waste. See the definition of "municipal waste combustion
plant capacity" in 40 CFR 60.1940 (as in effect on ((Fuly—1
2015)) the date cited in SWCAA 400-025) for the specifica-
tion of which units are included in the aggregate capacity cal-
culation.

(f) Compliance option 1.

(i) A municipal solid waste combustion unit may choose
to reduce, by the final compliance date of June 1, 2005, the
maximum combustion capacity of the unit to less than 35 tons
per day of municipal solid waste. The owner or operator must
submit a final control plan and the notifications of achieve-
ment of increments of progress as specified in 40 CFR
60.1610 (as in effect on ((Faly1520645)) the date cited in
SWCAA 400-025).

(i1) The final control plan must, at a minimum, include
two items:

(A) A description of the physical changes that will be
made to accomplish the reduction.

(B) Calculations of the current maximum combustion
capacity and the planned maximum combustion capacity
after the reduction. Use the equations specified in 40 CFR
60.1935 (d) and (e) (as in effect on ((Faly152645)) the date
cited in SWCAA 400-025) to calculate the combustion
capacity of a municipal waste combustion unit.

(iii) A permit restriction or a change in the method of
operation does not qualify as a reduction in capacity. Use the
equations specified in 40 CFR 60.1935 (d) and (e) (as in
effect on ((Faly15;2645)) the date cited in SWCAA 400-025)
to calculate the combustion capacity of a municipal waste
combustion unit.

(g) Compliance option 2. The municipal waste combus-
tion unit must comply with 40 CFR 60.1585 through
60.1905, and 60.1935 (as in effect on ((Fuly1H2045)-which
is-adopted-byreferenee)) the date cited in SWCAA 400-025).

(1) The rule contains these major components:

(A) Increments of progress towards compliance in
60.1585 through 60.1640;

(B) Good combustion practices - operator training in
60.1645 through 60.1670;

(C) Good combustion practices - operator certification in
60.1675 through 60.1685;

(D) Good combustion practices - operating requirements
in 60.1690 through 60.1695;
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(E) Emission limits in 60.1700 through 60.1710;

(F) Continuous emission monitoring in 60.1715 through
60.1770;

(G) Stack testing in 60.1775 through 60.1800;

(H) Other monitoring requirements in 60.1805 through
60.1825;

(D Recordkeeping reporting
60.1855;

(J) Reporting in 60.1860 through 60.1905;

(K) Equations in 60.1935; and

(L) Tables 2 through 8.

(i1) Exception to adopting the federal rule. For purposes
of this section, each reference to the following is amended in
the following manner:

(A) "State plan" in the federal rule means SWCAA 400-
050(5);

(B) "You" in the federal rule means the owner or opera-
tor;

(C) "Administrator" includes the permitting agency;

(D) Table 1 in (h)(ii) of this subsection substitutes for
Table 1 in the federal rule; and

(E) "The effective date of the state plan approval" in the
federal rule means December 6, 2002.

(h) Compliance schedule.

(1) Small municipal waste combustion units must
achieve final compliance or cease operation not later than
December 1, 2005.

(i) Small municipal waste combustion units must
achieve compliance by May 6, 2005 for all Class II units, and
by November 6, 2005 for all Class I units.

(iii) Class I units must comply with these additional
requirements:

(A) The owner or operator must submit the diox-
ins/furans stack test results for at least one test conducted
during or after 1990. The stack test must have been con-
ducted according to the procedures specified under 40 CFR
60.1790 (as in effect on ((Faly1-26+5)) the date cited in
SWCAA 400-025).

(B) Class I units that commenced construction after June
26, 1987, must comply with the dioxins/furans and mercury
limits specified in Tables 2 and 3 in 40 CFR Part 60, Subpart
BBBB (as in effect on ((Febraary5;-2004)) the date cited in
SWCAA 400-025) by the later of two dates:

(I) December 6, 2003; or

(I) One year following the issuance of an order of
approval (revised construction permit or operation permit) if
a permit modification is required.

(1) Air operating permit. Chapter 173-401 WAC, the air
operating permit regulation, applicability begins on July 1,
2002. See WAC 173-401-500 for permit application require-
ments and deadlines.

(7)_Hospital/Medical/Infectious Waste Incinerators.
Hospital/medical/infectious waste incinerators constructed
on or before December 1, 2008, must comply with the
requirements in 40 CFR 62, Subpart HHH (as in effect on the
date cited in SWCAA 400-025).

in 60.1830 through

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Southwest Clean Air Agency and appears in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-060 Emission Standards for General Pro-
cess Units

General process units shall meet all applicable provi-
sions of SWCAA 400-040, and no person shall cause or per-
mit the emission of particulate material from any general pro-
cess operation in excess of 0.23 grams per dry cubic meter of
exhaust gas at standard conditions (0.1 grain/dscf). EPA test
methods from 40 CFR Parts 51, 60, 61 and 63 (as in effect
((Fuly12645)) on the date cited in SWCAA 400-025) and
any other appropriate test procedures approved in advance by
both the Agency and EPA shall be used to determine compli-
ance.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-070 General Requirements for Certain
Source Categories

(1) Wigwam burners. The use of wigwam ("tee-pee",
"conical", or equivalent type) burners is prohibited effective
January 1, 1994.

(2) Hog fuel boilers.

(a) Hog fuel boilers shall meet all provisions of SWCAA
400-040 and SWCAA 400-050(1), except that emissions may
exceed twenty percent opacity for up to fifteen consecutive
minutes once in any consecutive eight hours. The intent of
this provision is to permit the soot blowing and grate cleaning
necessary for efficient operation of these units. Soot blowing
and grate cleaning is to be scheduled for the same specific
times each day. The boiler operator shall maintain a written
schedule on file with the Agency, and provide updates as nec-
essary.

(b) All hog fuel boilers shall utilize RACT and shall be
operated and maintained to minimize emissions.

(3) Orchard heating.

(a) Burning of rubber materials, asphaltic products,
crankcase oil or petroleum wastes, plastic, or garbage is pro-
hibited.

(b) It is unlawful to burn any material or operate any
orchard-heating device that causes a visible emission exceed-
ing twenty percent opacity, except during the first thirty min-
utes after such device or material is ignited.

(4) Catalytic cracking units. All new catalytic cracking
units shall install BACT and meet all requirements applicable
to a new "stationary source." As of January 1, 2002, there are
no existing catalytic cracking units in SWCAA's jurisdiction.

(5) Sulfuric acid plants. No person shall cause to be dis-
charged into the atmosphere from a sulfuric acid plant, any
gases which contain acid mist, expressed as H,SO,, in excess
of 0.15 pounds per ton of acid produced. Sulfuric acid pro-
duction shall be expressed as one hundred percent H,SO,.

(6) Gasoline dispensing facilities.

(a) All gasoline dispensing facilities shall meet all the
provisions of SWCAA 491 "Emission Standards and Con-
trols for Sources Emitting Gasoline Vapors."
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(b) Methyl tertiary-butyl ether (MTBE) may not be
intentionally added to any gasoline, motor fuel, or clean fuel
produced for sale or use in the state of Washington after
December 31, 2003, and in no event may MTBE be know-
ingly mixed in gasoline above six-tenths of one percent by
volume. [RCW 19.112.100]

(c) Each nozzle from which gasoline is dispensed shall
have a maximum fuel flow rate not to exceed 10 gallons per
minute. [40 CFR 80.22(j)]
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(7) Perchloroethylene dry cleaners.

(a) New installations prohibited. Effective July 1, 2010,
the installation of new perchloroethylene dry cleaning sys-
tems or reinstallation of existing perchloroethylene dry clean-
ing systems is prohibited.

(b) Applicability.

(1) This section applies to all dry cleaning systems that
use perchloroethylene (PCE). Table 1 divides dry cleaning
facilities into 3 source categories by the type of equipment
they use and the volume of PCE purchased.

TABLE 1. PCE Dry Cleaner Source Categories

Dry cleaning facilities with:

Small area source
purchases less than:

Large area source
purchases between:

Major source
purchases more than:

(1) Only Dry-to-Dry Machines
(2) Only Transfer Machines
(3) Both Dry-to-Dry and Transfer Machines

140 gallons PCE/yr
200 gallons PCE/yr
140 gallons PCE/yr

140-2,100 gallons PCE/yr
200-1,800 gallons PCE/yr
140-1,800 gallons PCE/yr

2,100 gallons PCE/yr
1,800 gallons PCE/yr
1,800 gallons PCE/yr

(i1) Major sources. In addition to the requirements in this
section, a dry cleaning system that is considered a major
source according to Table 1 must follow the federal require-
ments for major sources in 40 CFR Part 63, Subpart M (in
effect on July 1, 2002).

(c) Operations and maintenance record.

(1) Each dry cleaning facility must keep an operations
and maintenance record that is available upon request.

(i1) The information in the operations and maintenance
record must be kept on-site for five years.

(iii) The operations and maintenance record must con-
tain the following information:

(A) Inspection. The date and result of each inspection of
the dry cleaning system. The inspection must note the condi-
tion of the system and the time any leaks were observed;

(B) Repair. The date, time, and result of each repair of
the dry cleaning system;

(C) Refrigerated condenser information. If a refrigerated
condenser is being used, record the following information:

(I) The air temperature at the inlet of the refrigerated
condenser,

(II) The air temperature at the outlet of the refrigerated
condenser,

(IIT) The difference between the inlet and outlet tempera-
ture readings, and

(IV) The date the temperature was taken;

(D) Carbon adsorber information. If a carbon adsorber is
being used, record the following information:

(I) The concentration of PCE in the exhaust of the carbon
adsorber, and

(II) The date the concentration was measured;

(E) A record of the volume of PCE purchased each
month must be entered by the first of the following month;

(F) A record of the total amount of PCE purchased over
the previous twelve months must be entered by the first of
each month;

(G) All receipts of PCE purchases; and

(H) A record of any pollution prevention activities that
have been accomplished.

(d) General operations and maintenance requirements:
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(i) Drain cartridge filters in their housing or other sealed
container for at least twenty-four hours before discarding the
cartridges.

(i1) Close the door of each dry cleaning machine except
when transferring articles to or from the machine.

(iii) Store all PCE, and wastes containing PCE, in a
closed container with no perceptible leaks.

(iv) Operate and maintain the dry cleaning system
according to the manufacturer's specifications and recom-
mendations.

(v) Keep a copy on-site of the design specifications and
operating manuals for all dry cleaning equipment.

(vi) Keep a copy on-site of the design specifications and
operating manuals for all emissions control devices.

(vii) Route the PCE gas-vapor stream from the dry clean-
ing system through the applicable equipment in Table 2:

TABLE 2. Minimum PCE Vapor Vent Control Requirements

Small area
source Large area source Major source
Refrigerated Refrigerated con- | Refrigerated con-
condenser for all | denser for all denser with a car-
machines machines. bon adsorber for
installed after all machines
September 21, installed after
1993. September 21,
1993.

(e) Inspection.
(i) The owner or operator must inspect the dry cleaning
system at a minimum following the requirements in Table 3:

TABLE 3. Minimum Inspection Frequency

Small area source | Large area source | Major source

Once every 2
weeks.

Once every week. | Once every

week.

(i) An inspection must include an examination of these
components for condition and perceptible leaks:
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(A) Hose and pipe connections, fittings, couplings, and
valves;

(B) Door gaskets and seatings;

(C) Filter gaskets and seatings;

(D) Pumps;

(E) Solvent tanks and containers;

(F) Water separators;

(G) Muck cookers;

(H) Stills;

(I) Exhaust dampers; and

(J) Cartridge filter housings.

(iii) The dry cleaning system must be inspected while it
is operating.

(iv) The date and result of each inspection must be
entered in the operations and maintenance record at the time
of the inspection.

(f) Repair requirements:

(1) Leaks must be repaired within twenty-four hours of
detection if repair parts are available.

(i1) If repair parts are unavailable, they must be ordered
within 2 business days of detecting the leak.

(iii) Repair parts must be installed as soon as possible,
and no later than 5 business days after arrival.

(iv) The date and time each leak was discovered must be
entered in the operations and maintenance record.

(v) The date, time, and result of each repair must be
entered in the operations and maintenance record at the time
of the repair.

(g) Requirements for systems with refrigerated condens-
ers. A dry cleaning system using a refrigerated condenser
must meet all of the following requirements:

(1) Outlet air temperature requirements:

(A) Each week the air temperature sensor at the outlet of
the refrigerated condenser must be checked.

(B) The air temperature at the outlet of the refrigerated
condenser must be less than or equal to 45°F (7.2°C) during
the cool-down period.

(C) The air temperature must be entered in the operations
and maintenance record manual at the time it is checked.

(D) The air temperature sensor must meet these require-
ments:

(I) An air temperature sensor must be permanently
installed on a dry-to-dry machine, dryer or reclaimer at the
outlet of the refrigerated condenser. The air temperature sen-
sor must be installed by September 23, 1996, if the dry clean-
ing system was constructed before December 9, 1991;

(I) The air temperature sensor must be accurate to
within 2°F (1.1°C);

(IIT) The air temperature sensor must be designed to
measure at least a temperature range from 32°F (0°C) to
120°F (48.9°C); and

(IV) The air temperature sensor must be labeled "RC
outlet."

(i1) Inlet air temperature requirements:

(A) Each week the air temperature sensor at the inlet of
the refrigerated condenser installed on a washer must be
checked.

(B) The inlet air temperature must be entered in the oper-
ations and maintenance record at the time it is checked.
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(C) The air temperature sensor must meet these require-
ments:

(I) An air temperature sensor must be permanently
installed on a washer at the inlet of the refrigerated con-
denser. The air temperature sensor must be installed by Sep-
tember 23, 1996, if the dry cleaning system was constructed
before December 9, 1991;

(II) The air temperature sensor must be accurate to
within 2°F (1.1°C);

(IIT) The air temperature sensor must be designed to
measure at least a temperature range from 32°F (0°C) to
120°F (48.9°C); and

(IV) The air temperature sensor must be labeled "RC
inlet."

(iii) For a refrigerated condenser used on the washer unit
of a transfer system, the following are additional require-
ments:

(A) Each week the difference between the air tempera-
ture at the inlet and outlet of the refrigerated condenser must
be calculated.

(B) The difference between the air temperature at the
inlet and outlet of a refrigerated condenser installed on a
washer must be greater than or equal to 20°F (11.1°C).

(C) The difference between the inlet and outlet air tem-
perature must be entered in the operations and maintenance
record each time it is checked.

(iv) A converted machine with a refrigerated condenser
must be operated with a diverter valve that prevents air drawn
into the dry cleaning machine from passing through the
refrigerated condenser when the door of the machine is open;

(v) The refrigerated condenser must not vent the air-PCE
gas-vapor stream while the dry cleaning machine drum is
rotating or, if installed on a washer, until the washer door is
opened; and

(vi) The refrigerated condenser in a transfer machine
may not be coupled with any other equipment.

(h) Requirements for systems with carbon adsorbers. A
dry cleaning system using a carbon adsorber must meet all of
the following requirements:

(1) Each week the concentration of PCE in the exhaust of
the carbon adsorber must be measured at the outlet of the car-
bon adsorber using a colorimetric detector tube.

(i) The concentration of PCE must be recorded in the
operations and maintenance record each time the concentra-
tion is checked.

(iii) If the dry cleaning system was constructed before
December 9, 1991, monitoring must begin by September 23,
1996.

(iv) The colorimetric tube must meet these requirements:

(A) The colorimetric tube must be able to measure a con-
centration of 100 parts per million of PCE in air.

(B) The colorimetric tube must be accurate to within 25
parts per million.

(C) The concentration of PCE in the exhaust of the car-
bon adsorber must not exceed 100 ppm while the dry clean-
ing machine is venting to the carbon adsorber at the end of the
last dry cleaning cycle prior to desorption of the carbon
adsorber.

(v) If the dry cleaning system does not have a perma-
nently fixed colorimetric tube, a sampling port must be pro-
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vided within the exhaust outlet of the carbon adsorber. The
sampling port must meet all of these requirements:

(A) The sampling port must be easily accessible.

(B) The sampling port must be located eight stack or
duct diameters downstream from a bend, expansion, contrac-
tion or outlet.

(C) The sampling port must be two stack or duct diame-
ters upstream from a bend, expansion, contraction, inlet or
outlet.

(8) Abrasive blasting.

(a) Abrasive blasting shall be performed inside a fully
enclosed booth or structure designed to capture the blast grit,
overspray, and removed material. Outdoor blasting of struc-
tures or items too large to be reasonably handled indoors shall
employ control measures such as curtailment during windy
periods, wet blasting, and/or enclosure of the area being
blasted with tarps. Blasting operations shall comply with the
general regulations found in SWCAA 400-040 at all times.

(b) Outdoor blasting shall be performed with either steel
shot, wet blasting methods, or an abrasive material contain-
ing less than one percent (by mass) of material that would
pass through a No. 200 sieve.

(c) All abrasive blasting of materials that contain, or
have a coating that may contain, a substance that is identified
as a toxic air pollutant in Chapter 173-460 WAC or a hazard-
ous substance shall be analyzed prior to blast operations. If a
toxic or hazardous material is present in the blast media or
removed media, all material shall be handled and disposed of
in accordance with applicable regulations.

(9) Sewage sludge incinerators. Standards for the incin-
eration of sewage sludge found in 40 CFR 503, Subparts A
(General Provisions) and E (Incineration) ((ineffeet-enJuly
1,2615;)) are adopted by reference (as in effect on the date
cited in SWCAA 400-025).

(10) Municipal solid waste landfills constructed,
reconstructed, or modified before May 30, 1991. A munic-
ipal solid waste landfill (MSW landfill) is an entire disposal
facility in a contiguous geographical space where household
waste is placed in or on the land. A MSW landfill may also
receive other types of waste regulated under Subtitle D of the
Federal Recourse Conservation and Recovery Act including
the following: Commercial solid waste, nonhazardous
sludge, conditionally exempt small quantity generator waste,
and industrial solid waste. Portions of an MSW landfill may
be separated by access roads. An MSW landfill may be either
publicly or privately owned. An MSW landfill may be a new
MSW landfill, an existing MSW landfill, or a lateral expan-
sion. All references in this subsection to 40 CFR Part 60 rules
mean those rules in effect on ((Faly1-2000)) the date cited in
SWCAA 400-025.

(a) Applicability. These rules apply to each MSW land-
fill constructed, reconstructed, or modified before May 30,
1991; and the MSW landfill accepted waste at any time since
November 8, 1987 or the landfill has additional capacity for
future waste deposition. (See SWCAA 400-115(1) for the
requirements for MSW landfills constructed, reconstructed,
or modified on or after May 30, 1991.) Terms in this subsec-
tion have the meaning given them in 40 CFR 60.751, except
that every use of the word "administrator" in the federal rules
referred to in this subsection includes the Agency.
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(b) Exceptions. Any physical or operational change to an
MSW landfill made solely to comply with these rules is not
considered a modification or rebuilding.

(c) Standards for MSW landfill emissions:

(1) An MSW landfill having a design capacity less than
2.5 million megagrams or 2.5 million cubic meters must
comply with the requirements of 40 CFR 60.752(a) in addi-
tion to the applicable requirements specified in this section.

(i) An MSW landfill having design capacity equal to or
greater than 2.5 million megagrams and 2.5 million cubic
meters must comply with the requirements of 40 CFR
60.752(b) in addition to the applicable requirements specified
in this section.

(d) Recordkeeping and reporting. An MSW landfill must
follow the recordkeeping and reporting requirements in 40
CFR 60.757 (submittal of an initial design capacity report)
and 40 CFR 60.758 (recordkeeping requirements), as appli-
cable, except as provided for under (d)(i) and (ii).

(1) The initial design capacity report for the facility is due
before September 20, 2001.

(i1) The initial nonmethane organic compound (NMOC)
emissions rate report is due before September 20, 2001.

(e) Test methods and procedures:

(1) An MSW landfill having a design capacity equal to or
greater than 2.5 million megagrams and 2.5 million cubic
meters must calculate the landfill nonmethane organic com-
pound emission rates following the procedures listed in 40
CFR 60.754, as applicable, to determine whether the rate
equals or exceeds 50 megagrams per year.

(i1) Gas collection and control systems must meet the
requirements in 40 CFR 60.752 (b)(2)(ii) through the follow-
ing procedures:

(A) The systems must follow the operational standards in
40 CFR 60.753.

(B) The systems must follow the compliance provisions
in 40 CFR 60.755 (a)(1) through (a)(6) to determine whether
the system is in compliance with 40 CFR 60.752 (b)(2)(ii).

(C) The system must follow the applicable monitoring
provisions in 40 CFR 60.756.

(f) Conditions. Existing MSW landfills that meet the fol-
lowing conditions must install a gas collection and control
system:

(i) The landfill accepted waste at any time since Novem-
ber 8, 1987, or the landfill has additional design capacity
available for future waste deposition;

(i) The landfill has a design capacity greater than or
equal to 2.5 million megagrams or 2.5 million cubic meters.
The landfill may calculate design capacity in either mega-
grams or cubic meters for comparison with the exception val-
ues. Any density conversions shall be documented and sub-
mitted with the report; and

(iii) The landfill has an NMOC emission rate of 50
megagrams per year or greater.

(g) Change in conditions. After the adoption date of this
rule, a landfill that meets all three conditions in (e) of this
subsection must comply with all the requirements of this sec-
tion within thirty months of the date when the conditions
were met. This change will usually occur because the NMOC
emission rate equaled or exceeded the rate of 50 megagrams
per year.
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(h) Gas collection and control systems:

(1) Gas collection and control systems must meet the
requirements in 40 CFR 60.752 (b)(2)(ii).

(1) The design plans must be prepared by a licensed pro-
fessional engineer and submitted to the Agency within one
year after the adoption date of this section.

(iii) The system must be installed within eighteen
months after the submittal of the design plans.

(iv) The system must be operational within thirty months
after the adoption date of this section.

(v) The emissions that are collected must be controlled in
one of three ways:

(A) An open flare designed and operated according to 40
CFR 60.18;

(B) A control system designed and operated to reduce
NMOC by 98 percent by weight; or

(C) An enclosed combustor designed and operated to
reduce the outlet NMOC concentration to 20 parts per million
as hexane by volume, dry basis corrected to three percent
oxygen or less.

(i) Air operating permit:

(1) An MSW landfill that has a design capacity less than
2.5 million megagrams or 2.5 million cubic meters on Janu-
ary 7, 2000, is not subject to the air operating permit regula-
tion, unless the landfill is subject to WAC 173-401 for some
other reason. If the design capacity of an exempted landfill
subsequently increases to equal or exceed 2.5 million mega-
grams or 2.5 million cubic meters by a change that is not a
modification or reconstruction, the landfill is subject to Chap-
ter 173-401 WAC on the date the amended design capacity
report is due.

(i) An MSW landfill that has a design capacity equal to
or greater than 2.5 million megagrams or 2.5 million cubic
meters on January 7, 2000, is subject to Chapter 173-401
WAC beginning on the effective date of this section. (Note:
Under 40 CFR 62.14352(e), an applicable MSW landfill
must have submitted its application so that by April 6, 2001,
the permitting agency was able to determine that it was
timely and complete. Under 40 CFR 70.7(b), no "source"
may operate after the time that it is required to submit a
timely and complete application.)

(iil)) When an MSW landfill is closed, the owner or oper-
ator is no longer subject to the requirement to maintain an
operating permit for the landfill if the landfill is not subject to
Chapter 173-401 WAC for some other reason and if either of
the following conditions are met:

(A) The landfill was never subject to the requirement for
a control system under 40 CFR 62.14353; or

(B) The landfill meets the conditions for control system
removal specified in 40 CFR 60.752 (b)(2)(v).

(11) Used oil burners.

(a) Applicability. The requirements of this section do not
apply to:

(1) Facilities operating in accordance with an air dis-
charge permit or other regulatory order issued by the Agency;

(i1) Used oil burned in used oil fired space heaters (40
CFR 279.23) provided that:

(a) The space heater burns only used oil that the owner or
operator generates or used oil received from household do-it-
yourself used oil generators,
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(b) The space heater is designed to have a maximum heat
output of not more than 0.5 million Btu per hour, and

(c) Combustion gases from the space heater are vented to
the ambient air;

(ii1) Ocean-going vessels (40 CFR 279.20 (a)(2)); and

(iv) Mixtures of used oil and diesel fuel mixed by the
generator of the used oil for use in the generator's own vehi-
cles (40 CFR 279.20 (a)(3)).

(b) Requirements. No person shall burn as fuel used oil
that exceeds any of the following specification levels:

(1) Arsenic - 5 ppm maximum;

(i1) Ash - 0.1 percent maximum;

(iii) Cadmium - 2 ppm maximum,;

(iv) Chromium - 10 ppm maximum;

(v) Lead - 100 ppm maximum;

(vi) Polychlorinated biphenyls (PCB's) - 2 ppm maxi-
mum;

(vii) Sulfur - 1.0 percent maximum,;

(viii) Flash point - 100°F minimum; and

(ix) Total halogens - 1,000 ppm maximum.

(12) Coffee roasters.

(a) Applicability. The following equipment is subject to
the provisions of SWCAA 400-109 and 400-110:

(i) All batch process coffee roasters with a capacity of 10
pounds or greater of green coffee beans per batch;

(1) Batch process coffee roasters with a capacity of 10
pounds or less of green coffee beans per batch on a case-by-
case basis;

(iii) Continuous process coffee roasters regardless of
capacity; and

(iv) Coffee roasting processes involving decaffeination
regardless of capacity.

(b) Requirements. Batch coffee roasters with a capacity
of 10 pounds or greater of green coffee beans per batch shall
install and operate an afterburner or equivalent control device
that treats all roasting and cooling exhaust streams prior to
discharge to the ambient air.

(13) Natural gas fired water heaters.

(a) Applicability. The requirements of this section apply
to all natural gas fired water heaters with a rated heat input
less than 400,000 Btu/hr. For the purposes of this subsection,
the term "water heater" means a closed vessel in which water
is heated by combustion of gaseous fuel and is withdrawn for
use external to the vessel at pressures not exceeding 160 psig,
including the apparatus by which heat is generated and all
controls and devices necessary to prevent water temperatures
from exceeding 210°F.

(b) Requirements.

(i) On or after January 1, 2010, no person shall offer for
sale, or install, a water heater that emits NO, at levels in
excess of 55 ppmv at 3% O,, dry (0.067 1b per million Btu of
heat input).

(i1) On or after January 1, 2013, no person shall offer for
sale, or install, a water heater that emits NO, at levels in
excess of 20 ppmv at 3% O,, dry (0.024 Ib per million Btu of
heat input).

(14) Rendering plants.

(a) Applicability. The requirements of this section apply
to any equipment or process used for the reduction of animal
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matter. For the purpose of this section, reduction is defined as
any heated process (i.e., rendering, cooking, drying, dehydra-
tion, digesting, evaporating or protein concentrating). The
requirements of this section shall not apply to any equipment
or process used exclusively for the processing of food for
human consumption.

(b) Requirements. All gases, vapors, and gas-entrained
effluents emitted by reduction operations shall be captured
and:

(1) Incinerated at temperatures of not less than 1,400
degrees F for a period of not less than 0.5 seconds; or

(i1) Processed in a manner determined by the Agency to
be equal to or more effective than the method specified in
section (i) above.

(15) Outdoor wood-fired boilers.

(a) Applicability. For the purposes of this subsection, the
term "outdoor wood-fired boiler" means an outdoor wood-
fired hydronic heater or outdoor wood-fired furnace that is an
accessory outdoor structure, designed and intended, through
the burning of wood, to heat the principal structure or any
other site, building, or structure on the premises. The require-
ments of this subsection shall apply to units with rated heat
inputs of 1,000,000 Btu/hr or less.

(b) No person shall sell, install, or operate an outdoor
wood-fired boiler unless the affected unit meets the applica-
ble requirements of WAC 173-433.

(c) Outdoor wood-fired boilers shall only be installed:

(i) For use outside urban growth areas as defined in
chapter 36.70A RCW;

(i) A minimum of fifty feet from the residence it is serv-
mng;

(iii)) A minimum of two hundred feet from the nearest
residence or commercial establishment that is not located on
the same property as the outdoor wood-fired boiler; and

(iv) With a minimum chimney height of fifteen feet. If
there is a residence that is not located on the same property
within five hundred feet of the outdoor wood-fired boiler, the
chimney must extend at least as high as the roof height of all
such residences.

(d) Outdoor wood-fired boilers shall only be fired on
clean dry wood, wood pellets made from clean wood, or fuels
recommended by the manufacturer of the outdoor wood-fired
boiler. The owner or operator of an outdoor wood-fired boiler
shall follow manufacturer-recommended fuel loading times
and amounts. In no case, shall a boiler be fired on any prohib-
ited fuel cited in WAC 173-433.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 17-11-078
filed 5/18/17, effective 6/18/17)

SWCAA 400-072 Small Unit Notification for Selected
Source Categories

Purpose. The standards and requirements contained in
this section are intended to be representative of BACT for the
affected source categories. Submission of a small unit notifi-
cation (SUN) pursuant to section 400-072(2) is intended to
take the place of an air discharge permit application in
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regards to approval of new emission units. An air discharge
permit application as described in SWCAA 400-109 is not
required for an affected emission unit if the owner or operator
submits proper notification to the Agency and maintains
compliance with the emission standards and other require-
ments specified for the applicable source category. Emission
units subject to the provisions of this section may be incorpo-
rated into a facility's Air Discharge Permit during subsequent
permitting actions.

The provisions of this section do not apply to emission
units that are part of a major stationary source or major mod-
ification.

Registration. All emission units subject to the provi-
sions of this section are also subject to registration pursuant
to SWCAA 400-100 and periodic inspection by Agency rep-
resentatives.

(1) Exceptions.

(a) The owner or operator of an emission unit meeting
any of the applicability criteria listed below may voluntarily
elect to file an air discharge permit application pursuant to
SWCAA 400-109.

(b) If an emission unit subject to the provisions of this
section is located at a "stationary source" that is otherwise
required to be permitted pursuant to SWCAA 400-109, the
Agency may require that the emission unit be included in the
permit for the affected "stationary source".

(c) SWCAA may require any emission unit that fails to
maintain ongoing compliance with the applicable require-
ments of this section to submit an air discharge permit appli-
cation pursuant to SWCAA 400-109.

(2) Agency notification. An owner or operator who
wishes to install and operate a new emission unit under the
provisions of this section must file a formal notification with
the Agency for each emission unit. Notification shall be per-
formed using forms developed by the Agency for that pur-
pose. The notification must include documentation sufficient
to positively identify the affected emission unit, establish
applicability under this section, and demonstrate compliance
with applicable requirements.

A complete notification includes, but is not limited to,
the following:

(a) Location of installation and/or operation;

(b) Identification of responsible party (owner or opera-
tor);

(c) Applicable processing fee;

(d) Purpose of installation and/or operation (e.g., replace
an existing unit, expansion of facility, new facility, etc.). If
intended as a replacement for an existing unit, the existing
unit must be clearly identified in the notification to allow
SWCAA to make necessary changes in the registration pro-
gram;

(e) Equipment specifications (equipment type, make,
model number, serial number, year of manufacture, rated
capacity, exhaust stack configuration, fuel type, etc.);

(f) Control equipment specifications;

(g) Vendor performance guarantees; and

(h) Operational information (hours of operation, maxi-
mum product throughput, fuel type, fuel consumption, etc.).

(3) Processing fee. Each notification shall be accompa-
nied by the payment of a processing fee as provided in the
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current Consolidated Fee Schedule established in accordance
with SWCAA 400-098 for each piece of equipment subject to
notification.

(4) Effective date. Emission units subject to the provi-
sions of this section shall not be installed or operated until the
Agency provides written confirmation that the affected emis-
sion units are capable of complying with applicable require-
ments.

(5) Source categories.

(a) Coffee roasters.

(i) Applicability. The provisions of this section apply to
batch configuration coffee roasters with a capacity of less
than 100 pounds of green coffee beans per batch.

(i1) Emission limits and standards.

(A) Visible emissions from the coffee roaster exhaust
stack shall not exceed five percent opacity for more than 3
minutes in any one hour period as determined in accordance
with SWCAA Method 9 (SWCAA 400, Appendix A).

(B) Operations that cause or contribute to odors that
could unreasonably interfere with any other property owner's
use and enjoyment of their property shall use recognized
good practice and procedures to reduce those odors to a rea-
sonable minimum, consistent with the requirements of
SWCAA 400-040(4).

(iii) General requirements.

(A) Each coffee roaster shall be equipped with an after-
burner designed for a minimum residence time of 0.5 sec-
onds, and capable of maintaining an operating temperature of
not less than 1,200°F.

(B) Each coffee roaster shall have an operable tempera-
ture gauge capable of monitoring afterburner operating tem-
perature on a continual basis.

(C) Each coffee roaster shall be exhausted to the after-
burner whenever smoke or odors are generated by roasting
and cooling activities.

(D) Afterburners shall be operated whenever the associ-
ated coffee roaster is in operation. The afterburner shall be
operated and maintained in accordance with the manufac-
turer's specifications. Furthermore, the afterburner shall be
operated in a manner that minimizes emissions.

(E) The exhaust point for each coffee roaster shall be a
minimum of 200 feet from the nearest residential structure.

(F) Each coffee roaster and afterburner shall only be
fired on natural gas or propane.

(G) Afterburner exhaust shall be discharged vertically at
least four feet above the roof peak of the building containing
the afterburner, and at a point higher than surrounding build-
ings. Any device that obstructs or prevents vertical discharge
is prohibited.

(iv) Monitoring and recordkeeping requirements.
The information listed below shall be recorded at the speci-
fied intervals, and maintained in a readily accessible form for
a minimum of 3 years. With the exception of data logged by
a computerized data acquisition system, each required record
shall include the date and the name of the person making the
record entry.

(A) Afterburner operating temperature shall be recorded
weekly;

(B) Quantity of coffee roasted shall be recorded weekly;
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(C) Upset conditions that cause excess emissions shall be
recorded for each occurrence; and

(D) All air quality related complaints, including odor
complaints, received by the permittee and the results of any
subsequent investigation or corrective action shall be
recorded promptly after each occurrence.

(v) Testing requirements. None.

(vi) Reporting requirements.

(A) The owner or operator of an affected emission unit
shall provide written notification of initial operation to
SWCAA within 10 days of occurrence.

(B) All air quality related complaints, including odor
complaints, received by the owner or operator shall be
reported to SWCAA within 3 business days of receipt.

(C) The owner or operator of an affected coffee roaster
shall report the following information to the Agency no later
than March 15th for the preceding calendar year:

(D Quantity of natural gas consumed by the roaster and
afterburner;

(II) Quantity of coffee roasted; and

(IIT) Air emissions of criteria air pollutants, VOCs, and
toxic air pollutants (TAPs).

(b) Small gas fired boilers/heaters.

(i) Applicability. The provisions of this section apply to
gas fired (natural gas/propane/LPG) boilers and heaters with
individual rated heat inputs equal to or greater than 0.4
MMBtu/hr and equal to or less than 2.0 MMBtu/hr. For the
purposes of this subsection, the term "boiler" means any
combustion equipment designed to produce steam or to heat
water that is not used exclusively to produce electricity for
sale.

(i1) Emission limits and standards.

(A) Visible emissions from the boiler exhaust stack shall
not exceed zero percent opacity for more than 3 minutes in
any one hour period as determined in accordance with
SWCAA Method 9. (SWCAA 400, Appendix A).

(B) Each boiler/heater shall be equipped with combus-
tion technology capable of maintaining NO, and CO emis-
sions at, or below, 30 ppmv and 50 ppmv, respectively (cor-
rected to 3% O,, dry, 1-hr avg). EPA test methods from 40
CFR 60((5)) (as in effect on ((July 1, 2015)) the date cited in
SWCAA 400-025)((5)) shall be used to determine compli-
ance.

(iii) General requirements.

(A) Each boiler/heater shall only be fired on natural gas,
propane, or LPG.

(iv) Monitoring and recordkeeping requirements.
The information listed below shall be recorded at the speci-
fied intervals, and maintained in a readily accessible form for
a minimum of 3 years. With the exception of data logged by
a computerized data acquisition system, each required record
shall include the date and the name of the person making the
record entry.

(A) Quantity of fuel consumed by the boiler/heater shall
be recorded for each calendar month;

(B) Maintenance activities for the boiler/heater shall be
logged for each occurrence;

(C) Upset conditions that cause excess emissions shall be
recorded for each occurrence; and
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(D) All air quality related complaints received by the
permittee and the results of any subsequent investigation or
corrective action shall be recorded promptly after each occur-
rence.

(v) Testing requirements.

(A) Each boiler/heater shall undergo emission monitor-
ing no later than 60 calendar days after commencing initial
operation. Subsequent monitoring shall be conducted annu-
ally thereafter no later than the end of the month in which the
original monitoring was conducted. All emission monitoring
shall be conducted in accordance with the requirements of
SWCAA 400-106(2).

(B) If emission monitoring results for a boiler/heater
indicate that emission concentrations may exceed 30 ppmvd
NOy or 50 ppmvd CO, corrected to 3% O, the owner or

operator shall either perform 60 minutes of additional moni-
toring to more accurately quantify CO and NO, emissions, or

initiate corrective action. Corrective action shall be initiated
as soon as practical but no later than 3 business days after the
potential exceedance is identified. Corrective action includes
burner tuning, maintenance by service personnel, limitation
of unit load, or other action taken to lower emission concen-
trations. Corrective action shall be pursued until observed
emission concentrations no longer exceed 30 ppmvd or 50
ppmvd NO, CO, corrected to 3% O,.

(vi) Reporting requirements.

(A) The owner or operator of an affected emission unit
shall provide written notification of initial operation to
SWCAA within 10 days of occurrence.

(B) All air quality related complaints received by the
owner or operator shall be reported to the Agency within 3
business days of receipt.

(C) Emission monitoring results for each boiler/heater
shall be reported to the Agency within 15 calendar days of
completion on forms provided by the Agency.

(D) The owner or operator of an affected boiler/heater
shall report the following information to the Agency no later
than March 15th for the preceding calendar year:

(I) Quantity of fuel consumed; and

(IT) Air emissions of criteria air pollutants, VOCs, and
toxic air pollutants (TAPs).

(c) Emergency service internal combustion engines.

(i) Applicability. The provisions of this section apply to
emergency service internal combustion engines with a rating
of 50 or more, but less than 1,000 horsepower (e.g., emer-
gency generators, fire pumps, sewer lift stations, etc.).

(i1) Emission limits and standards.

(A) Visible emissions from diesel fired engine exhaust
stacks shall not exceed ten percent opacity for more than 3
minutes in any one hour period as determined in accordance
with SWCAA Method 9 (See SWCAA 400, Appendix A).
This limitation shall not apply during periods of cold start-up.

(iii) General requirements.

(A) Liquid fueled engines shall only be fired on #2 diesel
or biodiesel. Fuel sulfur content of liquid fuels shall not
exceed 0.0015% by weight (15 ppmw). A fuel certification
from the fuel supplier may be used to demonstrate compli-
ance with this requirement.

(B) Gaseous fueled engines shall only be fired on natural
gas or propane.
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(C) Each compression ignition engine shall be EPA Tier
certified and manufactured no earlier than January 1, 2008.

(D) Engine operation shall be limited to maintenance
checks, readiness testing, and actual emergency use.

(E) Engine operation for maintenance checks and readi-
ness testing shall not exceed 100 hours per year. Actual emer-
gency use is unrestricted.

(F) Each engine shall be equipped with a nonresettable
hourmeter for the purpose of documenting hours of opera-
tion.

(G) Engine exhaust shall be discharged vertically. Any
device that obstructs or prevents vertical discharge is prohib-
ited.

(iv) Monitoring and recordkeeping requirements.
The information listed below shall be recorded at the speci-
fied intervals, and maintained in a readily accessible form for
a minimum of 3 years. With the exception of data logged by
a computerized data acquisition system, each required record
shall include the date and the name of the person making the
record entry.

(A) Total hours of operation for each engine shall be
recorded annually;

(B) Hours of emergency use for each engine shall be
recorded annually;

(C) Fuel sulfur certifications shall be recorded for each
shipment of liquid fuel;

(D) Maintenance activities shall be recorded for each
occurrence consistent with the provisions of 40 CFR
60.4214;

(E) Upset conditions that cause excess emissions shall be
recorded for each occurrence; and

(F) All air quality related complaints received by the per-
mittee and the results of any subsequent investigation or cor-
rective action shall be recorded promptly after each occur-
rence.

(v) Testing requirements. None.

(vi) Reporting requirements.

(A) The owner or operator of an affected emission unit
shall provide written notification of initial operation to
SWCAA within 10 days of occurrence.

(B) All air quality related complaints received by the
owner or operator shall be reported to SWCAA within three
calendar days of receipt.

(C) The owner or operator of an affected emergency
engine shall report the following information to the Agency
no later than March 15th for the preceding calendar year:

(I) Hours of engine operation; and

(IT) Air emissions of criteria air pollutants, VOCs, and
toxic air pollutants (TAPs).

(d) Petroleum dry cleaners.

(i) Applicability. The provisions of this section apply to
dry cleaning facilities that use petroleum solvent and have a
total manufacturer's rated dryer capacity less than 38 kilo-
grams (84 pounds). The total manufacturers' rated dryer
capacity is the sum of the manufacturers' rated dryer capacity
for each existing and proposed petroleum solvent dryer at the
facility.

(i1) Emission limits and standards.

(A) VOC emissions from each dry cleaning facility shall
not exceed 1.0 ton per year. Emissions shall be calculated
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using a mass balance approach assuming that all cleaning
fluid utilized at the facility is emitted to the ambient air. Doc-
umented quantities of cleaning fluid shipped offsite as waste
may be deducted from the calculated emissions.

(B) Operations which cause or contribute to odors that
unreasonably interfere with any other property owner's use
and enjoyment of their property shall use recognized good
practice and procedures to reduce these odors to a reasonable
minimum, consistent with the requirements of SWCAA 400-
040(4).

(iii) General requirements.

(A) Each dry cleaning facility shall be operated in a busi-
ness space zoned for commercial activity, located a minimum
of 200 feet from the nearest residential structure.

(B) Dry cleaning machines shall use DF-2000 cleaning
fluid or an equivalent solvent.

(C) Solvent or waste containing solvent shall be stored in
closed solvent tanks or containers with no perceptible leaks.

(D) All cartridge filters shall be drained in their sealed
housing or other enclosed container for 24 hours prior to dis-
posal.

(E) Perceptible leaks shall be repaired within twenty-
four hours unless repair parts must be ordered. If parts must
be ordered to repair a leak, the parts shall be ordered within 2
business days of detecting the leak and repair parts shall be
installed within 5 business days after receipt.

(F) Pollution control devices associated with each piece
of dry cleaning equipment shall be operated whenever the
equipment served by that control device is in operation. Con-
trol devices shall be operated and maintained in accordance
with the manufacturer's specifications.

(iv) Monitoring and recordkeeping requirements.
The information listed below shall be recorded at the speci-
fied intervals, and maintained in a readily accessible form for
a minimum of 3 years. Each required record shall include the
date and the name of the person making the record entry.

(A) Each dry cleaning machine shall be visually
inspected at least once per week for perceptible leaks. The
results of each inspection shall be recorded in an inspection
log and maintained on-site. The inspection shall include, but
not be limited to the following:

(D) Hose connections, unions, couplings and valves;

(IT) Machine door gaskets and seating;

(II) Filter gaskets and seating;

(IV) Pumps;

(V) Solvent tanks and containers;

(VI) Water separators;

(VII) Distillation units;

(VIII) Diverter valves; and

(IX) Filter housings.

(B) The amount of cleaning fluid (e.g., DF-2000) pur-
chased, used, and disposed of shall be recorded monthly.

(C) Upset conditions that cause excess emissions shall be
recorded for each occurrence; and

(D) All air quality related complaints, including odor
complaints, received by the owner or operator and the results
of any subsequent investigation or corrective action shall be
recorded promptly after each occurrence.

(v) Testing requirements. None.

(vi) Reporting requirements.
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(A) The owner or operator of an affected emission unit
shall provide written notification of initial operation to
SWCAA within 10 days of occurrence.

(B) All air quality related complaints, including odor
complaints, received by the permittee shall be reported to
SWCAA within 3 calendar days of receipt.

(C) The owner or operator of an affected petroleum dry
cleaner shall report the following information to the Agency
no later than March 15th for the preceding calendar year:

(D) Quantity of cleaning fluid (e.g., DF-2000) consumed;
and

(II) Air emissions of criteria air pollutants, VOCs, and
toxic air pollutants (TAPs).

(e) Rock crushers and aggregate screens.

(i) Applicability. The provisions of this section apply to
individual rock crushers and aggregate screens proposed for
installation at existing rock crushing operations subject to
facilitywide emission limits established by SWCAA. The
affected rock crushing operation, including the new rock
crusher and/or aggregate screen, must continue to comply
with existing emission and/or process limits subsequent to
installation.

The provisions of this section do not apply to internal
combustion engines associated with proposed rock crushers
or aggregate screens. Such engines are subject to the require-
ments of SWCAA 400-045 or 400-109, as applicable.

(i) Emission limits and standards.

(A) Visible emissions from rock crushing operations
shall not exceed 0% opacity for more than three (3) minutes
in any one hour period as determined in accordance with
SWCAA Method 9 (SWCAA 400, Appendix A).

(iii) General requirements.

(A) Each rock crusher and aggregate screen shall be
equipped with a high pressure water spray system for the con-
trol of fugitive PM emissions. Operating pressure in each
spray system shall be maintained at 80 psig or greater. A
functional pressure gauge shall be maintained onsite with a
connection point provided for the purpose of demonstrating
compliance with the minimum pressure requirement.

(B) Spray/fog nozzles in the high pressure water spray
system shall be visually inspected a minimum of once per
week when in operation to ensure proper function. Clogged
or defective nozzles shall be replaced or repaired prior to sub-
sequent operation.

(C) Material handling points including, but not limited
to, conveyor transfer points, aggregate storage piles, and haul
roads shall be watered at reasonable intervals as necessary to
control fugitive dust emissions.

(D) Additional wet suppression measures shall be
employed, as necessary, to control fugitive dust from haul
roads, rock crushing, and material handling equipment in the
event that process changes or weather patterns result in insuf-
ficient water application to control fugitive dust from plant
operations.

(E) Each rock crusher and/or aggregate screen subject to
40 CFR 60, Subpart OOO "Standards of Performance for
Nonmetallic Mineral Processing Plants" shall comply with
the applicable requirements of that regulation (as in effect on
the date cited in SWCAA 400-025).
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(F) For portable rock crushing operations, the owner or
operator shall notify the Agency in advance of relocating
approved equipment and shall submit operational informa-
tion (such as production quantities, hours of operation, loca-
tion of nearest neighbor, etc.) sufficient to demonstrate that
proposed operation will comply with the emission standards
for a new source, and will not cause a violation of applicable
ambient air quality standards, and if in a nonattainment area,
will not interfere with scheduled attainment of ambient stan-
dards.

(iv) Monitoring and recordkeeping requirements.
The information listed below shall be recorded at the speci-
fied intervals, and maintained in a readily accessible form for
a minimum of 3 years. Each required record shall include the
date and the name of the person making the record entry.

(A) Visual inspection of spray/fog nozzles shall be
recorded weekly;

(B) Maintenance, repair, or replacement of affected
equipment shall be recorded for each occurrence;

(C) Quantity and size of crushed/screened material shall
be recorded monthly;

(D) Relocation of rock crushing equipment shall be
recorded for each occurrence.

(E) Upset conditions that cause excess emissions shall be
recorded for each occurrence; and

(F) All air quality related complaints received by the
owner or operator and the results of any subsequent investi-
gation or corrective action shall be recorded promptly after
each occurrence.

(v) Testing requirements. An initial emissions test shall
be conducted for each rock crusher and/or aggregate screen
subject to 40 CFR 60, Subpart OOO "Standards of Perfor-
mance for Nonmetallic Mineral Processing Plants" that has
not previously been tested. Testing shall be conducted within
90 calendar days of commencing operation. All emission
testing shall be conducted in accordance with the require-
ments of that regulation (as in effect on the date cited in
SWCAA 400-025).

(vi) Reporting requirements.

(A) The owner or operator of an affected emission unit
shall provide written notification of initial operation to
SWCAA within 10 days of occurrence.

(B) All air quality related complaints received by the
owner or operator shall be reported to SWCAA within 3 busi-
ness days of receipt.

(C) The owner or operator of an affected rock crusher or
aggregate screen shall report the following information to the
Agency no later than March 15th for the preceding calendar
year:

() Quantity and size of crushed/screened material
throughput;

(II) Air emissions of criteria air pollutants.

(D) Emission testing results for each rock crusher and/or
aggregate screen subject to 40 CFR 60, Subpart OOO shall be
reported to the Agency within 45 calendar days of test com-
pletion.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Southwest Clean Air Agency and appears in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-075 Emission Standards for Stationary
Sources Emitting Hazardous Air Pollutants

(1) The national emission standards for hazardous air
pollutants ((premulgated-byEPA-as-ineffeetJaly 52045;
as)) contained in 40 CFR Part 61((;)) are hereby adopted by
reference (as in effect on the date cited in SWCAA 400-025).
The term "Administrator” in 40 CFR Part 61 shall mean the
Administrator of EPA and the Executive Director of the
Agency. A list of adopted standards is provided in SWCAA
400, Appendix C for informational purposes.

(2) The Agency may require that emission tests be con-
ducted and require access to records, books, files, and other
information specific to the control, recovery, or release of
those pollutants regulated under 40 CFR Part 61, Part 62, Part
63, or Part 65, as applicable, in order to determine the status
of compliance of sources of these contaminants and to carry
out its enforcement responsibilities.

(3) Emission testing, monitoring, and analytical methods
for sources of hazardous air pollutants shall conform with the
requirements of 40 CFR Part 51, Part 60, Part 61, Part 63

and/or Part 65((5)) (as in effect on ((Fuly12645)) the date
cited in SWCAA 400-025).

(4) This section shall not apply to any "stationary
source" operating pursuant to a waiver granted by EPA or an
exemption granted by the President of the United States
during the effective life of such waiver or exemption.

(5) Specific standards of performance referred to as
Maximum Achievable Control Technology (MACT) have
been promulgated by EPA.

(a) (As-eofFuly1,2615;)) 40 CFR Part 63 and appendi-
ces are hereby adopted by reference (as in effect on the date
cited in SWCAA 400-025). A list of adopted standards is pro-
vided in SWCAA 400, Appendix C for informational pur-
poses.

(b) Exceptions to 40 CFR Part 63 adoption by reference.

(i) The term "administrator" in 40 CFR Part 63 includes
the Executive Director of the Agency.

(ii) The following subparts of 40 CFR Part 63 are not
adopted by reference:

(A) Subpart C, List of Hazardous Air Pollutants, Petition
Process, Lesser Quantity Designations, Source Category
List;

(B) Subpart E, Approval of State Programs and Delega-
tion of Federal Authorities;

(C) Subpart M, National Perchloroethylene Emission
Standards for Dry Cleaning Facilities - as it applies to non-
Title V sources;

(D) Subpart ZZZZ, Stationary Reciprocating Internal
Combustion Engines - as it applies to non-Title V sources;

(E) Subpart HHHHHH, Paint Stripping and Miscella-
neous Surface Coating Operations at Area Sources - as it
applies to non-Title V sources;

(F) Subpart JJJJJJ, Industrial, Commercial, and Institu-
tional Boilers Area Sources - as it applies to non-Title V
sources; and
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(G) Subpart XXXXXX, Area Source Standards for Nine
Metal Fabrication and Finishing Source Categories - as it
applies to non-Title V sources.

(6) Consolidated requirements for the synthetic
organic chemical manufacturing industry. (SOCMI) 40
CFR Part 65((;as—ineffeetonJuly1520145;)) is hereby
adopted by reference (as in effect on the date cited in
SWCAA 400-025).

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-105 Records, Monitoring and Reporting

The owner or operator of each registered or Title V
"source" shall maintain records of the type and quantity of
emissions from the "source" and other information deemed
necessary to determine whether the "source" is in compliance
with applicable emission limitations, operating limitations,
and control measures. "Sources" that are not subject to the
registration requirements of SWCAA 400-100 because they
are exempt under SWCAA 400-101 shall maintain records
and other information necessary and sufficient to substantiate
that their small quantity emissions are less than the applicable
thresholds.

(1) Emission inventory. The owner(s) or operator(s) of
all registered and Title V "sources" shall submit an inventory
of emissions from the "source" each year to the Agency. The
inventory shall include stack and fugitive emissions of partic-
ulate matter, PM;(, PM, 5, sulfur dioxide, oxides of nitrogen,

carbon monoxide, total reduced sulfur (TRS), ammonia, sul-
furic acid mist, hydrogen sulfide, reduced sulfur compounds,
fluorides, lead, VOCs, and toxic air pollutants identified in
SWCAA 173-460. The owner(s) or operator(s) shall maintain
records of information necessary to substantiate any reported
emissions, consistent with the averaging times for the appli-
cable standards.

(a) Small "sources." Emission reports shall be submitted
to the Agency no later than March 15 of each year for the pre-
vious calendar year. Upon written request, the Executive
Director may allow an extension of the March 15 emission
submittal deadline on a case-by-case basis. Extension of the
emission submittal deadline shall not exceed a maximum
period of 60 calendar days.

(b) Large "sources." At a minimum, "sources" satisfying
the criteria of 40 CFR 51, Subpart A will be submitted to
EPA by the Agency for inclusion in the national emission
database. Upon request, the "sources" described below shall
complete and return the emission inventory form supplied by
the Agency for this purpose by March 15. An extension of the
March 15 emission submittal deadline may be allowed by the
Executive Director on a case-by-case basis provided the
affected source makes a written request. Extension of the
emission submittal deadline shall not exceed a maximum
period of 60 calendar days.

(1) "Stationary sources" with the potential to emit over
100 tons of criteria pollutants per year, 10 tons of a single
hazardous air pollutant per year or 25 tons of combined haz-
ardous air pollutants per year are required to submit an emis-
sions inventory. Only the hazardous air pollutants listed in
Section 112 of the FCAA are considered for the purpose of
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determining those "stationary sources" required to submit an
emissions inventory under this section.

(i) In ozone nonattainment or maintenance plan areas,
those "stationary sources" with the potential to emit over 10.0
tons of VOCs per year or over 25.0 tons per year of NO, are

also required to submit emission inventories. "Stationary
sources" subject to this section are also required to submit
average daily emissions or process throughput data for NO,

and VOC:s for ozone season in preparation for the SIP update.

(iii) "Stationary sources" with the potential to emit
greater than 50 percent of the Title V permit thresholds as
identified in (i) above.

(iv) "Synthetic minor" or Title V opt out "stationary
sources."

(c) Greenhouse gases. The Agency may require that
"sources" submit an inventory of greenhouse gas emissions.
Affected "sources" shall be notified of the inventory require-
ment and submittal deadline in writing.

(2) Monitoring. The Agency shall conduct a continuous
surveillance program to monitor the quality of the ambient
atmosphere as to concentrations and movements of air con-
taminants. As a part of this program, the Executive Director
or an authorized representative may require any "source"
under the jurisdiction of the Agency to conduct stack and/or
ambient air monitoring and to report the results to the
Agency.

(3) Investigation of conditions. Upon presentation of
appropriate credentials, for the purpose of investigating con-
ditions specific to the control, recovery, or release of air con-
taminants into the atmosphere, personnel from the Agency
shall have the power to enter at reasonable times upon any
private or public property, excepting non-multiple unit pri-
vate dwellings housing one or two families.

(4) Continuous monitoring and recording. Owners
and operators of the following "source categories" shall
install, calibrate, maintain and operate equipment for contin-
uously monitoring and recording those emissions specified.

(a) Fossil fuel-fired steam generators:

(i) Opacity, except where:

(A) Steam generator capacity is less than two hundred
fifty million Btu per hour heat input; or

(B) Only gaseous fuel is burned.

(i1) Sulfur dioxide, except where steam generator capac-
ity is less than two hundred fifty million Btu per hour heat
input or if sulfur dioxide control equipment is not required.

(iii) Percent oxygen or carbon dioxide where such mea-
surements are necessary for the conversion of sulfur dioxide
continuous emission monitoring data.

(iv) General exception. These requirements do not apply
to a fossil fuel-fired steam generator with an annual average
capacity factor of less than thirty percent, as reported to the
Federal Power Commission for calendar year 1974, or as oth-
erwise demonstrated to the Agency by the owner(s) or opera-
tor(s).

(b) Sulfuric acid plants. Sulfur dioxide where production
capacity is more than three hundred tons per day, expressed
as one hundred percent acid, except for those facilities where
conversion to sulfuric acid is utilized primarily as a means of
preventing emissions to the atmosphere of sulfur dioxide or
other sulfur compounds.
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(c) Fluidized bed catalytic cracking units catalyst regen-
erators at petroleum refineries. Opacity where fresh feed
capacity is more than twenty thousand barrels per day.

(d) Wood residue fuel-fired steam generators:

(1) Opacity, except where steam generator capacity is
less than one hundred million Btu per hour heat input.

(i1) Continuous monitoring equipment. The requirements
of SWCAA 400-105 (4)(e) do not apply to wood residue fuel-
fired steam generators, but continuous monitoring equipment
required by SWCAA 400-105 (4)(d) shall be subject to
approval by the Agency.

(e) Owners and operators of those "sources" required to
install continuous monitoring equipment under this section
shall demonstrate to the Agency, compliance with the equip-
ment and performance specifications and observe the report-
ing requirements contained in 40 CFR Part 51, Appendix P,
Sections 3, 4 and 5 (as in effect on ((Fuly12645)) the date
cited in SWCAA 400-025), and 40 CFR Part 60, Appendices
B through F, as appropriate, as adopted by reference in
SWCAA 400-115.

(f) Special considerations. If for reason of physical plant
limitations or extreme economic situations, the Agency
determines that continuous monitoring is not a reasonable
requirement, alternative monitoring and reporting procedures
shall be established on an individual basis. Alternative moni-
toring and reporting procedures may include continuous
monitoring of process/operational parameters as a surrogate
to continuous emissions monitoring and/or stack tests con-
ducted at a frequency sufficient to determine compliance
with applicable regulations and permit requirements as well
as to quantify emissions.

(g) Exemptions. This subsection (SWCAA 400-105(4))
does not apply to any "stationary source" pollutant emission
that is:

(i) Required to be continuously monitored due to a stan-
dard or requirement contained in 40 CFR Parts 60, 61, 62, 63
or 75.

(i1) Not subject to an applicable emission standard.

(5) Misrepresentation. No person shall make any false
material statement, representation or certification in any
form, notice, or report required under Chapter 70.94 or
70.120 RCW, or any ordinance, resolution, regulation, permit
or order in force pursuant thereto.

(6) Tampering. No person shall render inaccurate any
monitoring device or method required under Chapter 70.94 or
70.120 RCW, or any ordinance, resolution, regulation, per-
mit, or order in force pursuant thereto.

(7) Requirements for Continuous Emission Monitor-
ing Systems. The Agency may require any continuous emis-
sion monitoring system (CEMS) installed pursuant to an air
discharge permit, PSD permit, or agency regulation, and not
subject to CEMS requirements imposed by 40 CFR Parts 60,
61, 62, 63, or 75, to meet the following requirements:

(a) Quality Assurance. The owner or operator shall
install a continuous emission monitoring system that meets
the performance specification in 40 CFR Part 60, Appendix B
in effect at the time of its installation, and shall operate this
monitoring system in accordance with the quality assurance
procedures in Appendix F of 40 CFR Part 60 (as in effect on
((Fuly12615)) the date cited in SWCAA 400-025), and the
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U.S. Environmental Protection Agency's "Recommended
Quality Assurance Procedures for Opacity Continuous Mon-
itoring Systems" (EPA) 340/1-86-010.

(b) Data Availability. Except for system breakdowns,
repairs, calibration checks, and zero and span adjustments,
continuous monitoring systems shall be in operation when-
ever the associated generating equipment is in operation.

(i) Continuous monitoring systems for measuring opac-
ity shall complete a minimum of one cycle of sampling and
analyzing for each successive ten second period and one
cycle of data recording for each successive six minute period.

(i1) Continuous monitoring systems for measuring emis-
sions other than opacity shall complete a minimum of one
cycle of sampling, analyzing, and recording for each succes-
sive fifteen minute period.

(c) Data Recovery. The owner or operator shall recover
valid hourly monitoring data for at least 95 percent of the
hours that the associated generating equipment is operated
during each calendar month except for periods of monitoring
system downtime, provided that the owner or operator
demonstrates that the downtime was not a result of inade-
quate design, operation, or maintenance, or any other reason-
able preventable condition, and any necessary repairs to the
monitoring system are conducted in a timely manner.

(d) Data Recording. Monitoring data commencing on the
clock hour and containing at least forty-five minutes of mon-
itoring data must be reduced to one hour averages. Monitor-
ing data for opacity is to be reduced to six minute block aver-
ages unless otherwise specified in the order of approval, per-
mit, or regulation. All monitoring data will be included in
these averages except for data collected during calibration
drift tests and cylinder gas audits, and for data collected sub-
sequent to a failed quality assurance test or audit. After a
failed quality assurance test or audit, no valid data is col-
lected until the monitoring system passes a quality assurance
test or audit.

(e) Data Retention. The owner or operator shall retain all
monitoring data averages for at least five years, including
copies of all reports submitted to the permitting authority and
records of all repairs, adjustments, and maintenance per-
formed on the monitoring system.

(f) Data Reporting. The owner or operator shall submit a
report to SWCAA within thirty days after the end of each
month in which data were recorded or as otherwise directed
by the terms of the applicable air discharge permit, PSD per-
mit, or regulation. The report required by this section may be
combined with an excess emission report required by
SWCAA 400-107. The report shall include the following
information:

(i) The number of hours that the monitored emission unit
operated during the month and the number of valid hours of
monitoring data that the monitoring system recovered during
the month;

(i1) The date, time period, and cause of each failure to
meet the data recovery requirements of section (c) above and
any actions taken to ensure adequate collection of such data;

(iii) The date, time period, and cause of each failure to
recover valid hourly monitoring data for at least 90 percent of
the hours that the associated generating equipment was oper-
ated each day;

Proposed



WSR 19-21-110

(iv) The results of all cylinder gas audits conducted
during the month; and

(v) A certification of truth, accuracy, and completeness
signed by an authorized representative of the owner or oper-
ator.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-106 Emission Testing and Monitoring at Air
Contaminant Sources

(1) Emission testing requirements.

(a) Requirement to test. The Agency may conduct or
require that emission testing be conducted of any "source" or
emission unit within the jurisdiction of the Agency to deter-
mine compliance, evaluate control equipment performance,
evaluate RACT or quantify emissions.

(b) Test methods. Any required emission testing shall
be performed using appropriate sampling and analytical
methods as approved in advance by the Agency including,
but not limited to, approved EPA test methods from 40 CFR
Parts 51, 60, 61, and 63 which are hereby adopted by refer-
ence (as in effect on ((Fanwary1;2645)) the date cited in
SWCAA 400-025), approved test methods from Ecology's
Test Manual Procedures for Compliance Testing, Opacity
Determination Method (SWCAA Method 9 - Appendix A to
400), Oregon Department of Environmental Quality (DEQ)
Method 8 "Sampling Particulate Emissions from Stationary
Sources (High Volume Method)" hereby adopted by refer-
ence, or alternate procedures approved by both the Agency
and EPA.

(c) Accommodations for sampling. The operator of a
"source" shall provide the necessary platform and sampling
ports for Agency personnel or others to perform a test of an
emission unit. The Agency shall be allowed to obtain a sam-
ple from any emission unit. The operator of the "source" shall
be given an opportunity to observe the sampling and to obtain
a sample at the same time.

(d) Notification/test plan submission. The owner or
operator of a "source" shall submit a test plan to the Agency
in writing at least 10 business days prior to any required
emissions test or as otherwise approved by the Agency.
Agency personnel shall be informed at least 3 business days
prior to testing so that they have an opportunity to be present
during testing.

(e) Test duration. A minimum of 3 test runs, at least 1
hour in length, shall be performed at maximum achievable
operating conditions unless otherwise approved in advance to
establish that collected data is representative of normal oper-
ations. The results of the individual test runs shall be aver-
aged together for the purpose of demonstrating compliance
with applicable emission limits.

(f) Test records. A complete record of production
related parameters including startups, shutdowns, and adjust-
ments shall be kept during emissions testing to correlate
operations with emissions and shall be recorded in the final
test report.

(g) Test reports. Results of all required emission testing
shall be submitted to the Agency within 45 calendar days of
test completion or as specified in the applicable air discharge
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permit. Test reports shall be submitted in both printed and
electronic formats. Measured concentrations for combustion
and incineration emission units shall be corrected as provided
in the applicable air discharge permit or nonroad engine per-
mit, or as specified in SWCAA 400-050(3). The Agency may
reject test reports that do not contain the information listed
below, and require resubmittal of a complete report. Test
reports shall include the following information:

(1) A description of the emission unit including manufac-
turer, model number and design capacity of the equipment,
and the location of the sample ports or test locations;

(1) Time and date of the test and identification and qual-
ifications of the personnel involved;

(iii) A summary of results, reported in units and averag-
ing periods consistent with the applicable emission standard
or limit, or as specified in the applicable air discharge permit.
Where applicable, results shall be reported both as measured
and as corrected to the appropriate oxygen correction;

(iv) A summary of control system or equipment operat-
ing conditions;

(v) A summary of production related parameters;

(vi) A description of the test methods or procedures used
including all field data, quality assurance/quality control pro-
cedures and documentation;

(vil) A description of the analytical procedures used
including all laboratory data; quality assurance/quality con-
trol procedures and documentation;

(viii) Copies of field data and example calculations;

(ix) Chain of custody information;

(x) Calibration documentation;

(xi) Discussion of any abnormalities associated with the
results; and

(xii) A statement signed by the senior management offi-
cial of the testing firm certifying the validity of the emission
test report.

(2) Emission monitoring requirements for combus-
tion sources.

(a) Requirement to monitor. The Agency may require
in an air discharge permit or nonroad engine permit that emis-
sion monitoring be conducted for any "source" within the
jurisdiction of the Agency to evaluate process equipment
operation or control equipment performance.

(b) Monitoring method. Emission monitoring may be
performed with a portable analyzer or EPA reference meth-
ods. Alternative methodologies may be used if approved by
both EPA and SWCAA.

(i) For any portable analyzer used to perform emission
monitoring pursuant to this section, the response of the ana-
lyzer to a calibration gas of known concentration shall be
determined before sampling commences and after sampling
has concluded. These "calibration error" measurements shall
be conducted as close as practical to the time of the monitor-
ing event, but in no case on a different day than the event. At
a minimum, the calibration error procedure shall include a
two point (zero/span gas) calibration error check using EPA
Protocol 1 reference gases. Results of the sampling shall not
be valid if the pre and post calibration error check results vary
by more than 10 percent of the span value; and

(ii) Span gas concentrations shall be no less than 50 per-
cent and no more than 200 percent of the emission concentra-
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tion corresponding to the permitted emission limit. When
actual emission concentrations are significantly less than the
permitted emission limit, a lower concentration span gas may
be used if it is more representative of measured concentra-
tions. Ambient air may be used to zero CO and NO,

cells/analyzer(s) and span oxygen cells/analyzer.

(c) Accommodations for sampling. The owner or oper-
ator of a "source" shall provide the necessary platform and
sampling ports for Agency personnel or others to perform
monitoring of an emission unit.

(d) Data collection. Emission data shall be collected for
at least five minutes following a "ramp-up" phase. The
"ramp-up" phase ends when analyzer readings have stabi-
lized (less than five percent per minute change in emission
concentration value). Emission concentrations shall be
recorded every 30 seconds during data collection. All emis-
sion data collected following the ramp-up phase(s) shall be
reported to the Agency.

(e) Monitoring records. A complete record of produc-
tion related parameters shall be kept during emission moni-
toring to correlate operations with emissions and shall be
recorded in the final monitoring report. Typical production
parameters include, but are not limited to, startups, shut-
downs, unit load, fuel flow, operating temperature, etc.

(f) Monitoring reports. Results of all required emission
monitoring shall be submitted to the Agency within 15 calen-
dar days of completion or as specified in the applicable regu-
latory order or air discharge permit. Results shall be submit-
ted on forms provided by the Agency or in an alternative for-
mat approved by the Agency. The report shall include the
following information:

(1) A description of the emission unit including manufac-
turer, model number and facility designation;

(i1) Time and date of the emission monitoring;

(iii) Identification of the personnel involved;

(iv) A summary of results, reported in units consistent
with the applicable emission standard or limit;

(v) A summary of control system or equipment operating
conditions, including firing rate at time of monitoring;

(vi) A description of the evaluation methods or proce-
dures used including all field data, quality assurance/quality
control procedures and documentation; and

(vii) Calibration error check documentation.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-110 Application Review Process for Station-
ary Sources (New Source Review)

(1) Applicability.

(a) Air discharge permit applications submitted to the
Agency pursuant to SWCAA 400-109 shall be reviewed and
approved in accordance with the requirements of this section.

(b) Review of a modification shall be limited to the emis-
sion unit(s) proposed to be added to an existing "stationary
source" or modified and the air contaminants whose emis-
sions would increase as a result of the modification except
that review of a "major modification" shall comply with the
requirements of SWCAA 400-111, 400-112, 400-113, 400-
800 through -860, and/or WAC 173-400-700 through -750.
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(c) The requirements of this section are not applicable to:

(1) "Stationary sources" that meet the exemption criteria
specified in SWCAA 400-109(3). The owner or operator of
an exempt facility shall maintain sufficient documentation
acceptable to the Agency to substantiate that the "stationary
source" is entitled to exemption under this section; ((and))

(i) Nonroad engines subject to the requirements of
SWCAA 400-045 and 400-046; and

(iii) Portable stationary sources subject to the provisions
of SWCAA 400-036.

(d) Review is not required for the following:

(i) A process change that does not result in the emission
of a type of toxic air pollutant, as provided in Chapter 173-
460 WAC (as in effect 8/21/98), not previously approved and
individual toxic air pollutant emissions do not exceed the
Small Quantity Emission Rates specified in WAC 173-460-
150. The process change may not cause an existing emission
limit to be exceeded; or

(i1) A raw material composition change that does not
result in individual toxic air pollutant emissions that exceed
the applicable Small Quantity Emission Rate specified in
WAC 173-460-150. The material change may not cause an
existing emission limit to be exceeded.

(2) Application completeness determination. Within
30 calendar days of receipt of an air discharge permit applica-
tion, the Agency shall either notify the applicant in writing
that the application is complete or notify the applicant in writ-
ing of all additional information necessary to complete the
application as provided under RCW 70.94.152.

(a) Each application shall provide information on the
nature and amounts of emissions to be emitted by the pro-
posed new source or increased as part of a modification. The
application shall identify the location, design, construction,
and operation the new source as necessary to enable the
Agency to determine that the new source will meet applicable
requirements.

(b) An application for a new major stationary source or
major modification shall provide all information required for
review pursuant to WAC 173-400-700 through -750 or
SWCAA 400-800 through -860, as applicable.

(c) An application for a source subject to the Special Pro-
tection requirements for federal Class I areas in WAC 173-
400-117(2) shall include all information required for review
of the project under WAC 173-400-117(3).

(d) A completed SEPA checklist or relevant SEPA deter-
mination for the proposed action shall be submitted with each
application, as provided in WAC 197-11. If a proposed action
is exempt from SEPA, sufficient documentation shall be pro-
vided to confirm its exempt status.

(3) Requirements.

(a) All review requirements shall be met, and an air dis-
charge permit shall be issued by the Agency, prior to con-
struction of any "new source," new emission unit, or modifi-
cation.

(b) All review requirements shall be met, and an air dis-
charge permit shall be issued by the Agency, prior to con-
struction of any modification to a "stationary source" that
requires an increase in an existing plantwide emissions cap or
unit specific emission limit.
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(c) Air discharge permit applications must demonstrate
that all applicable emission standards have been or will be
met by the proposed modification or "new source." Examples
of applicable emissions standards include, but are not limited
to: RACT, BACT, LAER, BART, MACT, NSPS, NESHAPS
and applicable ambient air quality standards. Additional
requirements for new and modified "stationary sources" and
replacement or alteration of control equipment are addressed
in SWCAA 400-111, 400-112, 400-113, 400-114, and 400-
151. If the ambient impact of a proposed project could poten-
tially exceed an applicable ambient air increment, the Agency
may require that the applicant demonstrate compliance with
available ambient air increments and Ambient Air Quality
Standards (AAQS) using a modeling technique consistent
with 40 CFR Part 51, Appendix W (as in effect on ((Faly+
2015)) the date cited in SWCAA 400-025). Monitoring of
existing ambient air quality may be required if data sufficient
to characterize background air quality are not available.

(d) PSD applicability. Air discharge permit applications
for "major stationary sources" or "major modifications" that
meet the applicability criteria of WAC 173-400-720 shall
demonstrate that all applicable requirements of WAC 173-
400-700 through 750 have been met.

(e) Air discharge permit applications for "major station-
ary sources" or "major modifications" that are located within
a designated nonattainment area and meet the applicability
criteria of SWCAA 400-820 shall demonstrate that all appli-
cable requirements of SWCAA 400-800 through -860 have
been met.

(f) An applicant filing an air discharge application for a
project described in WAC 173-400-117(2), Special Protec-
tion Requirements for Federal Class I Areas, must send a
copy of the application to the responsible federal land man-
ager and EPA.

(4) Final determination.

(a) Within 60 calendar days of receipt of a complete
application, the Agency shall either issue a final decision
approving or denying the application or initiate public notice
on a proposed decision, followed as promptly as possible by
a final decision. All actions taken under this subsection must
meet the public involvement requirements of SWCAA 400-
171. The Agency will promptly mail copies of each order
approving or denying an air discharge permit application to
the applicant and to any other party who submitted timely
comments on the application, along with a notice advising the
parties of their rights of appeal to the Pollution Control Hear-
ings Board.

An owner or operator seeking to construct or modify a
"stationary source" that requires an operating permit may
elect to integrate review of the operating permit application
or amendment required under RCW 70.94.161 and the appli-
cation required by this section. An application designated for
integrated review shall be processed in accordance with
Chapter 173-401 WAC procedures and deadlines and must
comply with SWCAA 400-171. A PSD permit application
subject to WAC 173-400-700 through -750 shall comply with
the public process requirements of those sections.

(b) An owner or operator who submits applications pur-
suant to both SWCAA 400-045 and 400-109 may elect to
combine the applications into a single permit.
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(c) Permits issued pursuant to this section become effec-
tive on the date of issuance unless otherwise specified.

(d) Every final determination on an air discharge permit
application that results in the issuance of an air discharge per-
mit by the Agency shall be reviewed and signed prior to issu-
ance by a professional engineer or staff under the direct
supervision of a professional engineer in the employ of the
Agency.

(e) If the "new source" is a "major stationary source" or
the proposed modification is a "major modification" as those
terms are defined in SWCAA 400-810, the Agency shall sub-
mit any control technology determination(s) included in a
final air discharge permit to the RACT/BACT/LAER clear-
inghouse maintained by EPA and submit a copy of the final
permit to EPA.

(f) If SWCAA is the lead SEPA agency for the proposed
action and mitigation measures are required as a result of the
SEPA review, applicable mitigation measures shall be
included in the final determination.

(5) Appeals. An air discharge permit, any conditions
contained in an air discharge permit, the denial of an air dis-
charge permit application, or any other regulatory order
issued by the Agency, may be appealed to the Pollution Con-
trol Hearings Board within 30 calendar days of receipt as pro-
vided in Chapter 43.21B RCW and Chapter 371-08 WAC.

(6) Portable sources. The owner(s) or operator(s) of
portable sources, as defined in SWCAA 400-030, shall be
allowed to operate at temporary locations without filing an
air discharge permit application for each location provided
that:

(a) The affected emission units are registered with the
Agency pursuant to SWCAA 400-100.

(b) The affected emission units have an air discharge
permit as a portable "stationary source" issued by SWCAA.

(c) The owner(s) or operator(s) notifies the Agency of
intent to operate at the new location prior to starting the oper-
ation. This rule section supersedes corresponding notification
requirements contained in existing air discharge permits.

(d) The owner(s) or operator(s) supplies sufficient infor-
mation including production quantities and hours of opera-
tion, to enable the Agency to determine that the operation
will comply with applicable emission standards, and will not
cause a violation of applicable ambient air quality standards
and, if in a nonattainment area, will not interfere with sched-
uled attainment of ambient standards.

A portable source that does not operate within the juris-
diction of the Agency for a period of more than 5 years shall
be removed from active registration unless the owner or oper-
ator demonstrates a need to maintain the registration. Any
portable source removed from active registration shall submit
a new permit application pursuant to SWCAA 400-109 and
undergo review as a "new source" prior to operating again
within the jurisdiction of the Agency.

(7) Compliance. Noncompliance with any emission
limit, test requirement, reporting requirement or other
requirement identified in a regulatory order or an air dis-
charge permit issued pursuant to this section shall be consid-
ered a violation of this section. Noncompliance with any term
of a regulatory order or air discharge permit used to satisfy
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the criteria of SWCAA 400-036 shall be considered a viola-
tion of this section.

(8) Expiration. Approval to construct or modify a "sta-
tionary source" shall become invalid if construction is not
commenced within eighteen months after the date of issuance
of an air discharge permit, if construction is discontinued for
a period of eighteen months or more, or if construction is not
completed within a reasonable time. This provision does not
apply to the time period between construction of the
approved phases of a phased construction project. Each phase
must commence construction within eighteen months of the
projected and approved commencement date. On a permit
specific basis, the Agency may specify an earlier date for
commencement of construction in an air discharge permit.

The Agency may extend the eighteen-month period upon
a satisfactory demonstration that an extension is justified. To
obtain an extension the permittee must submit a written
request to the Agency at least 60 calendar days prior to permit
expiration. The request shall clearly identify the justification
for an extension and include relevant supporting information.
The Agency will review all submitted information, and then
approve or deny the request in writing. If the original permit
action required a public comment period pursuant to
SWCAA 400-171, the Agency shall provide an additional
public comment period prior to approving an extension. An
extension for a PSD permit must be approved by Ecology.
The extension of a project that is either a major stationary
source or a major modification, as those terms are defined in
SWCAA 400-810, shall also require determination of LAER
as it exists at the time of the extension for the pollutants that
were subject to LAER in the original approval.

The Agency may revoke a source's Order of Approval or
air discharge permit if applicable registration fees are delin-
quent for 2 or more consecutive years.

(9) Change of conditions.

(a) The owner or operator may request, at any time, a
change in existing approval/permit conditions. The Agency
may approve the request provided that:

(1) The change will not cause an applicable emissions
standard set by regulation or rule to be exceeded;

(i1) No ambient air quality standard or ambient air incre-
ment will be exceeded as a result of the change;

(iii) The change will not adversely impact the ability of
the Agency to determine compliance with an emissions stan-
dard;

(iv) The revised approval conditions will continue to
require BACT, as defined at the time of the original approval,
for each approved "stationary source" except where the Fed-
eral Clean Air Act requires LAER (e.g., any change that
meets the definition of a "new source" must complete a new
BACT determination); and

(v) The revised approval conditions meet the require-
ments of SWCAA 400-110, 400-111, 400-112, 400-113, and
400-830(3) as applicable.

(b) Requests for a change in PSD permit conditions must
be made directly to Ecology. The Agency does not have
authority to issue or modify PSD permits.

(c) Actions taken under this subsection are subject to the
public involvement provisions of SWCAA 400-171 as appli-
cable.
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(d) The criteria in 40 CFR 52.21 (r)(4), as adopted by ref-
erence in WAC 173-400-720 or SWCAA 400-830(3) as
applicable, shall be considered when determining which new
source review approvals are required.

(e) A request to change approval/permit conditions shall
be filed as an air discharge permit application in accordance
with SWCAA 400-109. The application shall meet the
requirements of subsection (2) of this section, and be acted
upon according to the timelines in subsections (3) and (4) of
this section. The fee schedule found in SWCAA 400-109(4)
shall apply to these requests.

(10) Reopening for cause. The Agency may, on its own
initiative, reopen any order or permit issued pursuant to this
section under the following circumstances:

(a) The order or permit contains a material mistake.
Typographical errors are presumed to constitute a material
mistake.

(b) Inaccurate statements were made in establishing the
emission standards and/or conditions of the order or permit.

(c) The permit does not meet minimum federal stan-
dards.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Southwest Clean Air Agency and appears in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-111 Requirements for New Sources in a
Maintenance Plan Area

For the purposes of this section, "major modification,"
"major stationary source," "net emissions increase," and "sig-
nificant," shall have the same meaning as the definitions
found in WAC 173-400-710.

"New sources" or modifications within a designated
maintenance plan area, including "stationary sources" that
emit VOC or NO, in a designated ozone maintenance plan
area, shall meet the following requirements:

(1) Emission standards. The proposed "new source" or
modification shall:

(a) Comply with all applicable New Source Performance
Standards, National Emission Standards for Hazardous Air
Pollutants, National Emission Standards for Hazardous Air
Pollutants for Source Categories, emission standards adopted
under Chapter 70.94 RCW, and the applicable emission stan-
dards of the Agency; and

(b) Not cause any ambient air quality standard as pro-
vided in SWCAA 400-113(3) to be violated; and

(¢) Not violate the requirements for reasonable further
progress established by the Washington State Implementa-
tion Plan; and

(d) Minimize emissions to the extent that the "new
source" or modification will not delay the attainment date for
a nonattainment area, exceed emission levels or other
requirements provided in a maintenance plan for an area that
was previously identified as a nonattainment area, nor cause
or contribute to a violation of any ambient air quality stan-
dard.

Proposed
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(2) Control Technology Requirements - BACT/
LAER. Except as provided below, the owner or operator of
the proposed "new source", "emission unit" or modification
shall apply BACT for each pollutant. In the case of a modifi-
cation, the requirement for BACT shall apply to each new or
modified emission unit which increases emissions. For
phased construction projects, the determination of BACT
shall be reviewed at the latest reasonable time prior to com-
mencement of construction of each independent phase. If a
violation of an 0zone ambient air quality standard or a second
violation of the CO ambient air quality standard has occurred,
the Agency may require the application of LAER for the
maintenance pollutant(s) and any pollutant for which the pro-
posed "new source" or modification is major.

(3) Source compliance. The owner or operator of the
proposed "new source", "emission unit" or modification shall
certify that all "stationary sources" owned or operated by
such person (or by an entity controlling, controlled by, or
under common control with such person) in Washington are
in compliance or on a schedule for compliance, with all appli-
cable emission limitations and standards under the Washing-
ton Clean Air Act Chapter 70.94 RCW.

(4) Alternative analysis.

(a) Except as provided in subsection (c) of this section,
the owner or operator of a proposed "major stationary source"
or "major modification" shall conduct an alternatives analy-
sis;

(b) This analysis shall include an evaluation of alterna-
tive sites, sizes, production processes, and environmental
control techniques for such proposed "stationary source" or
modification that demonstrates that benefits of the proposed
"stationary source" or modification significantly outweigh
the environmental and social costs imposed as a result of its
location, construction or modification;

(c) This analysis shall not be required for a "major sta-
tionary source" or "major modification" that is subject to this
rule due to emissions of particulate matter in a designated
TSP maintenance area.

(5) Emission offsets and industrial growth allow-
ances. The owner or operator of a proposed new "major sta-
tionary source" or "major modification" shall provide emis-
sion offsets that satisfy the requirements of this section.
Except as provided in subsection (a) of this section, the offset
requirements of this section may be met in whole, or in part,
by an allocation from an industrial growth allowance, if
available. Industrial growth allowances for "stationary
sources" in a maintenance plan area are identified in and gov-
erned by the Washington SIP and the maintenance plan for
the applicable maintenance plan area. All growth allowance
allocations for the maintenance plan areas within the
Agency's jurisdiction shall be made in accordance with this
section.

(a) Available growth allowances may be increased or
decreased as provided in a revision to the maintenance plan
submitted to and approved by EPA. If a violation of an ozone
ambient air quality standard or a second violation of the CO
ambient air quality standard has occurred, the Agency may
suspend the use of growth allowances, and require the pro-
posed new "major stationary source" or "major modification"
to provide offsets as described in subsection (c) below.
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(b) The owner or operator of a proposed new "major sta-
tionary source" or "major modification" emitting VOCs,
NO,, or CO may obtain a portion of any remaining emissions

in the respective growth allowance in accordance with the
following process:

(1) Access is on a first-come-first-served basis, based on
the date of a complete application and allowance allocation
request;

(i1)) Growth allowances shall be used to satisfy offset
requirements at a ratio of 1 to 1 for new VOC and/or NO,

emissions.

(iii) No single "stationary source" may receive an emis-
sions allocation of more than 50 percent of the available
growth allowance, or up to 10.0 tons per year, whichever is
greater. On a case-by-case basis, the SWCAA Board of
Directors may approve an emissions allocation of greater
than 50 percent upon consideration of the following:

(A) Information submitted by the "stationary source" to
SWCAA justifying its request for exceeding the 50 percent
emissions allocation, based on significant economic, employ-
ment, or other benefits to the maintenance plan area that will
result from the proposed new "major stationary source" or
"major modification";

(B) Information provided by SWCAA on other known
new "major stationary sources" or "major modifications"
seeking an emissions allocation from the same growth allow-
ance; and

(C) Other relevant information submitted by the "station-
ary source" or SWCAA.

(iv) To avoid jeopardizing maintenance of the ozone
standard during the interim years of the ozone maintenance
plan, SWCAA may limit the quantity of VOC and NO,

growth allowances made available each year. SWCAA will
track use of VOC and NO, allocations from the growth

allowances.

(v) The amount of the CO growth allowance that can be
allocated is identified in the applicable CO maintenance plan,
if any.

(c) If no emissions remain in the respective growth
allowance, or the Agency has suspended the use of growth
allowances, the owner or operator of the proposed "major sta-
tionary source" or "major modification" shall provide offsets.

(1) A demonstration shall be provided showing that the
proposed offsets will improve air quality in the same geo-
graphical area affected by the "new source" or modification.
This demonstration may require that air quality modeling be
conducted according to the procedures specified in 40 CFR
Part 51, Appendix W, Guideline on Air Quality Models
(((Revised)) as in effect on the date cited in SWCAA 400-
025).

(i1) Offsets for VOCs or nitrogen oxides shall be within
the same maintenance plan area as the proposed "stationary
source." Offsets for particulate matter, PM,, sulfur dioxide,

carbon monoxide, nitrogen dioxide, lead, and other pollutants
may be from inside or outside of the same maintenance plan
area.
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(iii) "New sources" or modifications shall meet the fol-
lowing offset requirements:

(A) Within a designated maintenance plan area, the off-
sets shall provide reductions that are equivalent or greater
than the proposed increases. The offsets shall be appropriate
in terms of short term, seasonal, and yearly time periods to
mitigate the impacts of the proposed emissions;

(B) Outside a designated maintenance plan area, owners
or operators of "new sources" or modifications which have a
significant air quality impact on the maintenance plan area as
provided in SWCAA 400-113(3) shall provide emission off-
sets which are sufficient to reduce impacts to levels below the
significant air quality impact level within the maintenance
plan area; and

(C) The emission reductions must provide for a net air
quality benefit.

(I) New "major stationary sources" within an ozone
maintenance plan area shall:

(a) Offset the new VOC emissions at a ratio of 1.1 to 1,
if the VOC emissions exceed either 100 tons per year or 700
pounds per day.

(b) Offset the new NO, emissions at a ratio of 1.1 to 1, if
the NO, emissions exceed either 100 tons per year or 700
pounds per day.

(II) "Stationary sources" within an ozone maintenance
plan area undergoing "major modifications" shall:

(a) Offset the entire VOC emissions increase at a ratio of
1.1 to 1, if such increase exceeds either 40 tons per year or
290 pounds per day.

(b) Offset the entire NO, emissions increase at a ratio of

1.1 to 1, if such increase exceeds either 40 tons per year or
290 pounds per day.

(III) New "major stationary sources" within a carbon
monoxide maintenance plan area shall:

(a) Offset the new carbon monoxide emissions at a ratio
of 1 to 1, if the carbon monoxide emissions exceed either 100
tons per year or 700 pounds per day.

(IV) "Stationary sources" within a carbon monoxide
maintenance plan area undergoing "major modifications"
shall:

(a) Offset the entire carbon monoxide emissions increase
ataratio of 1 to 1, if such increase exceeds either 100 tons per
year or 700 pounds per day.

(iv) Emission reductions shall be of the same type of pol-
lutant as the emissions from the "new source" or modifica-
tion. Sources of PM, shall be offset with particulate in the
same size range.

(v) Emission reductions shall be contemporaneous, that
is, the reductions shall take effect prior to the time of startup
but not more than two years prior to the submittal of a com-
plete application for the "new source" or modification. This
time limitation may be extended through banking, as pro-
vided in SWCAA 400-130, 400-131 and 400-136 for banking
activities approved after the effective date of this regulation.
In the case of replacement facilities, SWCAA may allow
simultaneous operation of the old and new facilities during
the startup period of the new facility provided that emissions
do not exceed the new emission limits.
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(vi) Offsets for new "major stationary sources" or "major
modifications" in a maintenance plan area shall meet the fol-
lowing requirements:

(A) The proposed new level of allowable emissions of
the "stationary source" or emission unit providing the reduc-
tion must be less than the current level of actual emissions of
that "stationary source" or emission unit. No emission reduc-
tion can be credited for actual emissions that exceed the cur-
rent allowable emissions of the "stationary source" or emis-
sion unit providing the reduction. Emission reductions
imposed by local, state, or federal regulations, regulatory
orders or permits cannot be credited.

(B) If the offsets are provided by another "stationary
source," the reductions in emissions from that "stationary
source" must be federally enforceable by the time the new or
modified "stationary source" commences operation. The
"new source" may not commence operation before the date
such reductions are actually achieved. SWCAA may allow
simultaneous operation of the old and new facilities during
the startup period of the new facility provided that the facil-
itywide emissions do not exceed the new emission limit.

(6) PSD applicability. If the proposed "new source" is a
"major stationary source" or the proposed modification is a
"major modification" for the purposes of the PSD program as
described in WAC 173-400-700 through 173-400-750, the
"new source" or modification shall meet the requirements of
that program for all pollutants. For maintenance plan pollut-
ants, the "new source" shall meet all PSD requirements in
addition to the requirements of this section.

(7) Toxics. If the proposed "new source" or modification
will emit any toxic air pollutants regulated under Chapter
173-460 WAC (as in effect 8/21/98), the "new source" shall
meet all applicable requirements of that regulation.

(8) Visibility. If the proposed "new source" is a "major
stationary source" or the proposed modification is a "major
modification," the "new source" shall meet all the visibility
protection requirements of WAC 173-400-117.

(9) Noncompliance. Noncompliance with any emission
limit, test requirement, reporting requirement or other
requirement identified in a regulatory order issued pursuant
to this section shall be considered a violation of this section.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-115 Standards of Performance for New
Sources

(1) Adoption by reference. The standards of perfor-
mance for "new sources" presented in 40 CFR Part 60 and
appendices ((as-ineffeetontuly12615)) are hereby adopted
by reference (as in effect on ((Fuly1526+45)) the date cited in
SWCAA 400-025). The term "Administrator" in 40 CFR Part
60 shall mean the Administrator of EPA and the Control Offi-
cer of the Agency. Exceptions to this adoption by reference
are listed in subsection (2). A list of adopted standards is pro-
vided in SWCAA 400, Appendix C for informational pur-
poses.

Proposed
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Pursuant to RCW 80.50.020(14), larger energy facilities subject to sub-
parts D, Da, GG, J, K, Kb, Y, KKK, LLL, and QQQ are regulated by the
Energy Facility Site Evaluation Council (EFSEC) under WAC 463-39-
115.

(2) Exceptions. The following sections and subparts of
40 CFR 60 are not adopted by reference:

(a) 40 CFR 60.5
(b) 40 CFR 60.6
(c) Subpart B

Determination of construction or modification
Review of plans

Adoption and Submittal of State Plans for

Designated Facilities (ref. 40 CFR 60.20 et
seq.)

Emission guidelines and compliance times
(ref. 40 CFR 60.30 et seq.)

Emissions guidelines and compliance times
for large municipal waste combustors that are
constructed on or before September 20, 1994
(ref. 40 CFR 60.30b et seq.)

Emission guidelines and compliance times for
municipal solid waste landfills (ref. 40 CFR
60.30c et seq.)

Emissions guidelines and compliance times
for sulfuric acid production units (ref. 40 CFR
60.30d et seq.)

Emission guidelines and compliance times for
hospital/medical/infectious waste incinerators
(ref. 40 CFR 60.30e et seq.)

Emission guidelines and compliance times for
small municipal waste combustion units con-
structed on or before august 30, 1999 (ref. 40

CFR 60.1500 et seq.)
Note: These sources are regulated under SWCAA 400-
050(4)

(d) Subpart C

(e) Subpart Cb

(f) Subpart Cc

(g) Subpart Cd

(h) Subpart Ce

(i) Subpart BBBB

(j) Subpart DDDD Emissions guidelines and compliance times
for commercial and industrial solid waste
incineration units that commenced construc-
tion on or before November 30, 1999 (ref. 40

CFR 60.2500 et seq.)

Note: These sources are regulated under SWCAA 400-

050(4)
(k) Subpart FFFF Emission guidelines and compliance times for
other solid waste incineration units that com-
menced construction on or before December

9, 2004. (ref. 40 CFR 60.2980 et seq.)

Stationary Spark Ignition Internal Combus-
tion Engines (ref. 40 CFR 60.4230 et seq.)

Emission guidelines and compliance times for
existing sewage sludge incineration units (ref.
40 CFR 60.5000 et seq.)

Greenhouse Gas Emissions for Electric Gen-
erating Units (ref. 40 CFR 60.5508 et seq.)

Greenhouse Gas Emissions and Compliance
Times for Electric Utility Generating Units
(ref. 40 CFR 60.5700 et seq.)

() Subpart JIJJ

(m) Subpart MMMM

(n) Subpart TTTT

(0) Subpart UUUU

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-171 Public Involvement

(1) Public notice.
(a) Notice shall be published on the SWCAA Internet
website announcing the receipt of air discharge permit appli-
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cations, nonroad engine permit applications and other pro-
posed actions. Notice shall be published for a minimum of 15
calendar days. Publication of a notice on the SWCAA web-
site at the time of application receipt is not required for any
application or proposed action that automatically requires a
public comment period pursuant to subsection (2) of this sec-
tion. In the event that publication on the SWCAA Internet
website does not occur for the prescribed time period, notice
will be published for a minimum of one (1) day in a newspa-
per of general circulation in the area of the proposed action.
When notice is published via newspaper, the Agency shall
not issue a final determination on the affected action for a
minimum of 15 calendar days following the date of publica-
tion. Each notice shall, at a minimum, include the following
information:

(1) The name and address of the owner or operator and
the affected facility;

(i1) A brief description of the proposed action;

(iii) Agency contact information;

(iv) A statement that a public comment period will be
provided upon request pursuant to SWCAA 400-171(3); and

(v) The date by which a request for a public comment
period is due.

(b) Requests for a public comment period shall be sub-
mitted to the Agency in writing via letter or fax. A request
may be submitted via electronic mail provided the sender
confirms receipt by the Agency via telephone or electronic
receipt confirmation. A public comment period shall be pro-
vided pursuant to subsection (3) of this section for any appli-
cation or proposed action that receives such a request. Any
application or proposed action for which a public comment
period is not provided may be processed without further pub-
lic involvement.

(2) Provision of public comment period.

(a) A public comment period shall be provided pursuant
to subsection (3) of this section before approving or denying
any of the following:

(1) Any use of a modified or substituted air quality
model, other than a guideline model in Appendix W of 40
CFR Part 51 (as in effect on ((Faly1-2645)) the date cited in
SWCAA 400-025) as part of review under SWCAA 400-046,
400-110, or WAC 173-400-117,;

(i) Any order or permit to determine RACT;

(iii) Any order or permit to establish a compliance sched-
ule pursuant to SWCAA 400-161 or a variance pursuant to
SWCAA 400-180;

(iv) Any order to demonstrate the creditable height of a
stack which exceeds the GEP formula height and sixty-five
meters, by means of a fluid model or a field study, for the pur-
poses of establishing an emission limitation;

(v) Any order or permit to authorize a bubble;

(vi) Any order or permit used to establish a creditable
emission reduction;

(vil) An Order of Discontinuance as provided in
SWCAA 400-230 (1)(g);

(viii) Any order or permit used to establish a "synthetic
minor" or modification thereof;

(ix) Any extension of the deadline to begin actual con-
struction of a "major stationary source" or "major modifica-
tion" in a nonattainment area;
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(x) Any application or other proposed action which has
received a request for public notice pursuant to subsection (1)
of this section; or

(xi) Any proposed action for which the Executive Direc-
tor determines there is a substantial public interest including:

*  Air discharge permit applications
*  Nonroad engine permit applications
*  Other actions of significance

(xii) Any order or permit to approve a new or modified
source if the associated increase in emissions of any toxic air
pollutant is greater than the applicable acceptable source
impact level specified in WAC 173-460, as in effect 8/21/98.

(b) Any air discharge permit application designated for
integrated review that includes a PSD permit application
must comply with the public notice requirements of WAC
173-400-740.

(3) Public comment period requirements. A public
comment period shall be provided only after all information
required by the Agency has been submitted and after applica-
ble preliminary determinations, if any, have been made.

(a) Availability for public inspection. The information
submitted by the applicant, and any applicable preliminary
determinations, including analyses of the effect(s) on air
quality, shall be available for public inspection in at least one
location near the proposed project. Exemptions from this
requirement include information protected from disclosure
under any applicable law, including, but not limited to, RCW
70.94.205 and SWCAA 400-270.

(b) Publication of comment period notice. Notice shall
be given by prominent advertisement in the area of the pro-
posed project. Notice for a public comment period shall
include the following information:

(i) The name and address of the owner or operator and
the affected facility;

(i) A brief description of the proposal, including a
description of the processes subject to permitting;

(iii) A description of the air pollutant emissions associ-
ated with the proposal;

(iv) Identification of Agency staff from whom interested
persons may obtain additional information;

(v) The location of the documents made available for
public inspection;

(vi) Identification of a 30 calendar day period for submit-
ting written comment to the Agency;

(vii) A statement that a public hearing may be held if the
Agency determines within a 30 calendar day period that sig-
nificant public interest exists;

(viii) The length of the public comment period in the
event of a public hearing; and

(ix) For projects subject to special protection require-
ments for federal Class I areas in WAC 173-400-117 (5)(c),
the comment period notice shall explain the Agency's draft
decision.

(c) EPA Notification. A copy of each comment period
notice shall be sent to the EPA Region 10 Regional Adminis-
trator.

(d) Consideration of public comment. The Agency shall
make no final decision on any application or other action for
which a public comment period has been provided until the
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public comment period has ended and any comments
received during the public comment period have been consid-
ered.

(e) Public hearings. Any person may request a public
hearing within the thirty-day public comment period. Each
request shall indicate the interest of the party filing it and why
a hearing is warranted. The Agency may hold a public hear-
ing if the Executive Director determines significant public
interest exists. The Agency will determine the location, date,
and time of the public hearing. If a public hearing is held, a
minimum of 30 days notice will be provided to the public
prior to the hearing date. The public comment period for the
affected action shall extend through the hearing date and
thereafter for such period, if any, as the notice of public hear-
ing may specify.

(4) Public involvement for integrated review with an
operating permit. Any air discharge permit application des-
ignated for integrated review with an application to issue or
modify an operating permit shall be processed in accordance
with the operating permit program procedures and deadlines
(Chapter 173-401 WAC).

(5) Other requirements of law. Whenever procedures
permitted or mandated by law will accomplish the objectives
of public notice and opportunity for comment, those proce-
dures may be used in lieu of the provisions of this section
(e.g., SEPA). This subsection does not apply to PSD permit
applications processed by Ecology.

(6) Public information. All information is available for
public inspection at the Agency, except information pro-
tected from disclosure under any applicable law, including,
but not limited to, RCW 70.94.205 and SWCAA 400-270.
Such information includes copies of Notice of Construction
applications, orders of approval, regulatory orders, and mod-
ifications thereof.

AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

SWCAA 400-850 Actual Emissions - Plantwide Applica-
bility Limitation (PAL)

The Actuals Plantwide Applicability limit program con-
tained in Section IV.K of 40 CFR Part 51, Appendix S, Emis-
sion Offset Ruling((Gas-efMay1,2612;)) is adopted by ref-
erence (as in effect on the date cited in SWCAA 400-025)
with the following exceptions:

(1) The term '"reviewing agency" means "permitting
agency" as defined in SWCAA 400-030.

(2) "PAL permit" means the major or minor new source
review permit issued that establishes the PAL and those PAL
terms as they are incorporated into an air operating permit
issued pursuant to WAC 173-401.

(3) The reference to 40 CFR 70.6 (a)(3)(iii)(B) in subsec-
tion IV.K.14 means WAC 173-401-615 (3)(b).

(4) No PAL permit can be issued under this provision
until EPA adopts this section into the state implementation
plan.

Proposed
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AMENDATORY SECTION (Amending WSR 16-19-009
filed 9/8/16, effective 10/9/16)

APPENDIX A
SWCAA METHOD 9

VISUAL OPACITY DETERMINATION METHOD

1. Principle

The opacity of emissions from stationary sources is
determined visually by a qualified observer.

2. Procedure

The observer must be certified in accordance with the
provisions of Section 3 of 40 CFR Part 60, Appendix A,
Method 9((5)) (as in effect on ((Fuly352645)) the date cited in
SWCAA 400-025).

2.1 Position

The observer shall stand at a distance sufficient to pro-
vide a clear view of the emissions with the sun oriented in the
140° sector to his/her back. Consistent with maintaining the
above requirement, the observer shall, as much as possible,
make his/her observations from a position such that his/her
line of vision is approximately perpendicular to the plume
direction, and when observing opacity of emissions from
rectangular outlets (e.g., roof monitors, open baghouses, non-
circular stacks), approximately perpendicular to the longer
axis of the outlet. The observer's line of sight should not
include more than one plume at a time when multiple stacks
are involved, and in any case, the observer should make
his/her observations with his/her line of sight perpendicular
to the longer axis of such a set of multiple stacks (e.g., stub
stacks on baghouses).

2.2 Field Records

The observer shall record the name of the plant, emission
location, type of facility, observer's name and affiliation, a
sketch of the observer's position relative to the source, and
the date on a field data sheet. The time, estimated distance to
the emission location, approximate wind direction, estimated
wind speed, description of the sky condition (presence and
color of clouds), and plume background are recorded on a
field data sheet at the time opacity readings are initiated and
completed.

2.3 Observations

Opacity observations shall be made at the point of great-
est opacity in that portion of the plume where condensed
water vapor is not present. The observer shall not look con-
tinuously at the plume, but instead shall observe the plume
momentarily at 15-second intervals.

2.3.1 Attached Steam Plumes

When condensed water vapor is present within the plume
as it emerges from the emission outlet, opacity observations
shall be made beyond the point in the plume at which con-
densed water vapor is no longer visible. The observer shall
record the approximate distance from the emission outlet to
the point in the plume at which the observations are made.

2.3.2 Detached Steam Plumes

When water vapor in the plume condenses and becomes
visible at a distinct distance from the emission outlet, the
opacity of emissions should be evaluated at the emission out-
let prior to the condensation of water vapor and the formation
of the steam plume.
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2.4 Recording Observations

Opacity observations shall be recorded to the nearest 5
percent at 15-second intervals on a field data sheet. A mini-
mum of 24 observations shall be recorded. Each momentary
observation recorded shall be deemed to represent the aver-
age opacity of emissions for a 15-second period.

2.5 Data Reduction

The number of observations at each opacity level shall
be determined and recorded on the field data sheet. Opacity
shall be determined by the highest 13 observations in any
consecutive 60-minute period. The opacity standard or emis-
sions limit is exceeded if there are more than 12 observations
during any consecutive 60-minute period for which an opac-
ity greater than the standard or emission limit is recorded.
The opacity standard is a 1 hour standard (rolling 60 min-
utes). Only one violation of the standard per hour may be
recorded meaning that a violation for any given consecutive
60-minute period may be recorded in substantially fewer than
60 minutes. No one-hour time sets shall overlap for purpose
of determining a violation or violations. Data used to estab-
lish a violation in one consecutive 60-minute period can not
be used to establish a violation in a second consecutive 60-
minute period.

3. References

Federal Register, Vol. 36, No. 247, page 24895, Decem-
ber 23, 1971.

"Criteria for Smoke and Opacity Training School 1970 -
1971" Oregon-Washington Air quality Committee."

"Guidelines for Evaluation of Visible Emissions" EPA
340/1-75-007."

Notes: (1) The difference between the SWCAA Method
9 and WDOE Method 9 or WDOE Method 9A is the
SWCAA method does not recommend that the observer
make note of the ambient relative humidity, ambient tem-
perature, the point in the plume that the observations were
made, the estimated depth of the plume at the point of obser-
vation, and the color and condition of the plume. In addition,
the SWCAA method does not recommend that pictures be
taken.

(2) The difference between the SWCAA Method 9 and
EPA Method 9 is in the data reduction section. The SWCAA
method establishes a three-minute period in any one-hour
period where opacity can not exceed an opacity limit. For the
SWCAA method, 13 readings in a 1-hour period or less,
above the established opacity limit, no matter how much,
constitutes a violation. The EPA method is an arithmetic
average of any 24 consecutive readings at 15-second inter-
vals. These values are averaged and this average value cannot
exceed the established opacity limit.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Southwest Clean Air Agency and appears in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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WSR 19-22-040
PROPOSED RULES
SOUTHWEST CLEAN

AIR AGENCY
[Filed October 31, 2019, 4:01 p.m.]

Original Notice.

Proposal is exempt under RCW 70.94.141(1).

Title of Rule and Other Identifying Information:
SWCAA 476-010 Purpose, this is an existing rule section
identifying the purpose of the asbestos regulation.

SWCAA 476-030 Definitions, this is an existing section
containing definitions for terms and words directly relevant
to the regulation.

SWCAA 476-040 Asbestos Project Requirements, this is
an existing section describing the requirements for asbestos
projects.

SWCAA 476-050 Notification Requirements and Fees,
this is an existing section containing notification require-
ments for asbestos projects and applicable fees.

SWCAA 476-060 Procedures for Asbestos Projects, this
is an existing section describing required measures to control
emissions from asbestos projects.

SWCAA 476-070 Disposal of Asbestos-Containing
Waste Material, this is an existing section containing require-
ments for disposal and storage of asbestos-containing waste
material.

Hearing Location(s): On January 14, 2020, at 6:00 p.m.,
at the Southwest Clean Air Agency (SWCAA) business
office.

Date of Intended Adoption: February 6, 2020.

Submit Written Comments to: Jerry Ebersole, 11815
N.E. 99th Street, Suite 1294, Vancouver, WA 98682, email
jerry@swcleanair.org, fax 360-576-0925, by January 17,
2020.

Assistance for Persons with Disabilities: Contact Tina
Hallock, phone 360-574-3058 x110, fax 360-576-0925, TTY
360-574-3058, email tina@swcleanair.org, by January 15,
2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: SWCAA 476-010,
the proposed rule change removes encapsulation from the list
of regulated activities.

SWCAA 476-030, the proposed rule change reorders
two definitions and makes formatting changes to existing
definitions.

SWCAA 476-040, the proposed rule change corrects
sectional references, replaces the term Agency with the term
SWCAA, removes the Exceptions paragraph, revises bulk
sampling requirements and makes minor text edits.

SWCAA 476-050, the proposed rule change clarifies the
need for SWCAA approval for project notices, replaces the
term Agency with the term SWCAA and makes minor text
edits.

SWCAA 476-060, the proposed rule change adds a
requirement for worker certification and identification cards
and replaces the term Agency with the term SWCAA.

SWCAA 476-070, the proposed rule change replaces the
term Agency with the term SWCAA.
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Reasons Supporting Proposal: The proposed changes are
necessary to support SWCAA's implementation of its local
asbestos program.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SWCAA, governmental.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Jerry Ebersole, 11815 N.E. 99th Street,
Suite 1294, Vancouver, WA 98682, 360-574-3058 x122; and
Implementation: Paul Mairose, 11815 N.E. 99th Street, Suite
1294, Vancouver, WA 98682, 360-574-3058 x130.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 70.94.141(1), section 201,
chapter 403, Laws of 1995, does not apply to this rule adop-
tion. SWCAA is not voluntarily invoking section 201, chap-
ter 403, Laws of 1995 for this action.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 70.94.141(1).

Explanation of exemptions: Pursuant to RCW
70.94.141(1), air pollution control authorities are authorized
to adopt and amend rules and regulations in accordance with
chapter 42.30 RCW and selected portions of chapter 34.05
RCW. SWCAA is not deemed a state agency and is not
required to comply with the provisions of chapter 19.85
RCW.

October 31, 2019
Uri Papish
Executive Director

AMENDATORY SECTION (Amending WSR 01-05-065
filed 2/15/01, effective 3/18/01)

SWCAA 476-010 Purpose

The purpose of this regulation is to control asbestos
emissions from the removal, ((ereapsulation;)) salvage, dis-
posal, or disturbance of asbestos-containing materials in
order to protect public health.

AMENDATORY SECTION (Amending WSR 18-13-053
filed 6/13/18, effective 7/14/18)

SWCAA 476-030 Definitions

(1) "Adequately wet" means sufficiently mixed, satu-
rated, penetrated, or coated with a fine mist of water or aque-
ous solution to prevent emissions.

(2) "AHERA accredited building inspector!'((%))
means a person who has successfully completed the training
requirements for a building inspector established by the Envi-
ronmental Protection Agency (EPA) Asbestos Model Accr((-
))editation Plan; Interim Final Rule (40 CFR 763, Appendix
C to Subpart E, 1.B.3) and whose certification is current.
(Asbestos Hazard Emergency Response Act-AHERA)

Proposed
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(( " M 1 "

(3)Asbestos projeet ¢ PSTERT —means—a-person he
has-st EEESSftH} Efiﬂf.lilif he FATHE TOGUH CRICATS fs.f an
“ES iSiFH;; ;f; Zj E]Et ¢ EEEtg’ HeT ES“]'.k hSEhEE ;3 ]E}“ “g.tghms.ﬁs
is-eurrent:))

((4)) (3) "Asbestos" means the asbestiform varieties
of actinolite, amosite (cummingtonite-grunerite), tremolite,
chrysotile (serpentine), crocidolite (riebeckite), or anthophyl-
lite.

((5))) (4) "Asbestos-containing material''((*)) means
any material containing greater than one percent (1%) asbes-
tos as determined by polarized light microscopy using the
procedures and methods in 40 CFR Part 763 Subpart E,
Appendix E, Section 1. This term does not include nonfriable
asbestos-containing roofing materials, regardless of asbestos
content, when the following conditions are met:

(a) The asbestos-containing roofing material is in good
condition and is not peeling, cracking, or crumbling; and

(b) The binder is petroleum based, the asbestos fibers are
suspended in that base, and individual fibers are still encapsu-
lated; and

(c) The binder still exhibits enough plasticity to prevent
the release of asbestos fibers in the process of removing it;
and

(d) The building, vessel, or structure containing the
asbestos-containing roofing material, will not be demolished
by burning or mechanical renovation/demolition methods
that may release asbestos fibers.

((€6))) (5) "Asbestos-containing waste material''((%))
means any waste that contains, or is contaminated with,
asbestos-containing material. This term includes asbestos
waste from control equipment, materials used to enclose the
work area during an asbestos project, asbestos-containing
material(s) collected for disposal, or asbestos-containing
waste, debris, containers, bags, protective clothing, or HEPA
filters. This term does not include samples of asbestos con-
taining material taken for testing or enforcement actions.

((FHAsbestes-projectmeans-the-construction;demeh-

s 5 B B

ing-materials:))

((68))) (6) "Asbestos inspection" means an inspection
performed by an AHERA accredited building inspector using
the procedures contained in 40 CFR 763. 85 and 86, or an
alternate method that has received prior approval from ((the
Ageney)) SWCAA, to determine whether materials or struc-
tures to be worked on, removed, remodeled, renovated or
demolished, (including material on the outside of structures)
contain asbestos.

(7) " Asbestos project' means the construction, demoli-

tion, maintenance, repair, remodeling, or renovation of any
public or private building(s), vessel. structure(s), or compo-
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nent(s) involving the demolition, removal, salvage, disposal,

or disturbance of any asbestos-containing material or pre-

sumed asbestos containing material. It does not include the
application of duct tape, re-wettable glass cloth, canvas,

cement, paint, or other non-asbestos materials to seal or fill
exposed areas where asbestos fibers may be released. Nor
does this include routine maintenance and other non-abate-

ment projects that may minimally disturb asbestos-contain-
ing materials.
(8)_"Asbestos project designer" means a person who

has successfully completed the training requirements for an
abatement project designer established by EPA regulations

(40 CFR 763 Subpart E, Appendix C) and whose certification

is current.
" "

SWEAA)

((E9)) (9) (M)"Certified asbestos contractor'((*))
means any partnership, firm, association, corporation or sole
proprietorship, registered under chapter 18.27 RCW, that
submits a bid, or contracts to remove asbestos for another and
is certified by the Washington Department of Labor & Indus-
tries to remove asbestos.

(H#HBH)) (10) "Certified asbestos worker/supervi-
sor!'((*)) means a person who is certified by the Washington
State Department of Labor and Industries under WAC 296-
65-010 and 012, and 030 to undertake an asbestos project or,
for federal employees working in a federal facility, trained in
an equally effective program approved by the United States
Environmental Protection Agency.

((E2)) (11) "Collected for disposal’' ((*)) means sealed
in a leak-tight container while adequately wet.

((63))) (12) "Component" means any equipment, pipe,
structural member, or other item covered with, coated with,
or containing asbestos-containing material.

((4)) (13) "Controlled area" means an area with
access restricted to allow only certified asbestos workers, or
other persons authorized by the Washington Industrial Safety
and Health Act (WISHA). For owner-occupied, single-fam-
ily residence dwellings, the controlled area is the area where
the asbestos-containing material is being removed.

((¢5))) (14) "Demolition" means the wrecking, dis-
mantling, removal of any load-supporting structural member
on, or the intentional burning of((5)) any building, vessel,
structure, or portion thereof(()), rendering the structure unin-
habitable. Demolition includes the removal of a facility from
its foundation followed by relocation of the facility onto a
new foundation at a different location.

((€+6)) (15) ((%)"Emergency asbestos project!(("))
means an unplanned asbestos project necessitated by a sud-

den and unexpected event. Such events may include earth-
quakes, water damage, fire damage, non-routine failure or
malfunction of equipment, or identification of additional
asbestos-containing material discovered during an asbestos
project.

((HFH)) (16) (") Facility" ((*)) means all or part of any
institutional, commercial, public, industrial, agricultural or
residential structure, and marine vessels. This term does not
include recreational vehicles such as campers, trailers, moto-
rhomes or personal watercraft.
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((&#8)) (17) "Friable asbestos-containing material”
means asbestos-containing material that, when dry, can be
crumbled, disintegrated, or reduced to powder by hand pres-
sure or by the forces expected to act upon the material in the
course of demolition, renovation, or disposal.

((9)) (18) "HEPA filter" means a high efficiency
particulate air filter found in respirators and vacuum systems
capable of filtering 0.3 micrometer mean aerodynamic diam-
eter particles with 99.7% efficiency or greater.

((26))) (19) "Leak tight container" means a dust and
liquid tight container that encloses the asbestos-containing
waste material and prevents solids or liquids from escaping
or spilling out. Such containers may include sealed plastic
bags, metal or fiber drums, and polyethylene plastic used to
wrap asbestos covered components.

((ZH)) (20) ((“)"Negative pressure enclosure'((*))
means any enclosure of an asbestos abatement project where
the air pressure outside the enclosure is greater than the air
pressure inside the enclosure and the air inside the enclosure
is changed at least four times an hour by exhausting it
through a HEPA filter.

((22))) (21) "Nonfriable asbestos-containing mate-
rial" means asbestos-containing material that, when dry,
cannot be crumbled, disintegrated, or reduced to powder by
hand pressure or by the forces expected to act on the material
in the course of demolition, renovation, or disposal.

((23)) (22) ()" Notification period!'((*)) means the
10-day period from the date that all required submittals and
fees are received ((at)) by SWCAA.

((24))) (23) "Owner" or "Operator' means any per-
son who owns, leases, operates, controls, or is responsible for
activities at a project site, or a project operation, or both.

((25)) (24) (M))'Owner occupied residential dwell-
ing!'((*)) means any single-family housing unit which is per-
manently or seasonally occupied by the owner of the unit
both prior to and after renovation ((er-demetition)). This term
includes houses, mobile homes, houseboats, houses with a
'mother-in-law apartment' or 'guest rooms', and associated
structures located on the property.((*)) This term does not
include structures that are to be demolished or renovated as
part of a commercial or public project; nor does this term
include any mixed-use building, structure or installation that
contains a residential unit, or any building that is leased, used
as a rental, or for commercial purposes.

((26Y)) (25) "Person" means any individual, firm, pub-
lic or private corporation, association, partnership, political
subdivision, municipality, or government agency.

((29)) (26) "Presumed asbestos-containing mate-
rial" means any suspect asbestos containing material not
evaluated or sampled by an AHERA accredited building
inspector and is therefore presumed to be greater than 1%
asbestos and shall be treated as such.

((28))) (27) "Renovation" means the modification of
any existing building, vessel, structure, component, or por-
tion thereof, not including demolition.

(2%9)) (28) ((*)!"Structure'((*)) means something
built or constructed, in part or whole. Examples include, but
are not limited to, the following in part or whole: houses,
garages, commercial/industrial/municipal buildings, storage
tanks and vessels, mobile homes, bridges, pole buildings,
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canopies and lean-tos. The term does not include normally
mobile equipment (including but not limited to automobiles,
recreational vehicles and boats), wood decks and fences.

((39))) (29) "Suspect asbestos-containing material"
means material that has historically contained asbestos
including, but not limited to, surfacing material, thermal sys-
tem insulation, roofing material, fire barriers, gaskets, floor-
ing material, mastics and cement siding regardless of year
installed.

(D)) B0 (M)"Temporary asbestos storage facil-
ity ((*)) means a controlled facility for the storage of asbes-
tos-containing waste materials longer than 10 days after col-
lection and prior to transfer to a permanent disposal site.

((32))) (31) "Visible emissions'" means emissions to
the atmosphere that are visually detectable without the aid of
instruments((<)), including deposition and track out of asbes-
tos containing material outside of the controlled area. This
term does not include condensed uncombined water vapor.

((33))) (32) "Waste generator' means any owner or
operator of a source whose act or process produces asbestos-
containing waste material.

((4))) (33) "Waste shipment record" means the ship-
ping document required to be originated and signed by the
owner or operator, used to track and substantiate the disposi-
tion of asbestos-containing waste material.

(%)) (34) "Working Day'" means Monday through
Friday and includes holidays that fall on any of the days
Monday through Friday.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Southwest Clean Air Agency and appears in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 18-13-053
filed 6/13/18, effective 7/14/18)

SWCAA 476-040 Asbestos Project Requirements

(1) Renovation

(a) Prior to performing any renovation activity, the prop-
erty owner or the owner's agent shall determine whether there
are suspect asbestos-containing materials in the work area. If
suspect asbestos containing material is present and may be
disturbed during the project, the property owner or owner's
agent must:

(i) Treat the suspect asbestos-containing material as pre-
sumed asbestos-containing material and handle it as asbestos
containing material; or

(i) Have an asbestos inspection conducted by an
AHERA accredited building inspector to determine if asbes-
tos is present. Suspect material shall be analyzed for asbestos
content using the procedures in Title 40 Part 763 Subpart E,
Appendix E, Section 1.

(iii) For renovations performed by the owner-occupant
of a ((single)) single-family residence all suspect materials
shall be handled as presumed asbestos-containing materials
unless determined otherwise by analyzing for asbestos con-
tent using the procedures in 40 CFR Part 763 Subpart E,
Appendix E, Section 1. An asbestos inspection is not required
to be performed by an AHERA certified building inspector at
a ((single)) single-family residence when the renovation proj-
ect is performed by the owner-((#))occupant.

Proposed
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(b) The results of any asbestos inspection required under
this rule shall be documented and be posted by the property
owner or owner's agent.

(2) Demolition

(a) Prior to performing any demolition project, the prop-
erty owner or the owner's agent shall obtain an asbestos
inspection of the structure or part of the structure where the
demolition will occur for the presence of asbestos. The asbes-
tos inspection shall be performed by an AHERA accredited
building inspector.

(b) Samples of suspect asbestos-containing materials
shall be collected by an AHERA accredited building inspec-
tor for analysis to determine the amount and type of asbestos
present in the material.

(c) Any material presumed to be asbestos-containing
material is not required to be sampled by an AHERA accred-
ited building inspector. Any material presumed to be asbes-
tos-containing material shall be handled as though it was an
asbestos-containing material.

(d) Only an AHERA accredited building inspector may
determine, by performing an asbestos inspection, that a mate-
rial is not a suspect asbestos-containing material.

(e) Suspect materials collected shall be analyzed for
asbestos content using the procedures and methods in 40
CFR Part 763 Subpart E, Appendix E, Section 1.

(f) A summary of the results of the asbestos inspection
shall be documented and shall either be posted by the prop-
erty owner or owner's agent at the work site or communicated
in writing to all persons who may come into contact with the
material.

(g) Prior to demolition all identified or presumed asbes-
tos-containing material must be removed as an asbestos proj-
ect in accordance with SWCAA 476-060((689)).

(h) Regardless of the amount of asbestos-containing
material present (including none), a Notification of Demoli-
tion must be submitted to ((the-Ageney)) SWCAA on
SWCAA ((Ageney)) approved forms and include a copy of
the asbestos inspection report prior to commencing a demoli-
tion project in accordance with SWCAA 476-050(2). In no
event shall a project or activity proceed on a date other than
the date indicated on the notification.

(1) If the facility is to be demolished by intentional burn-
ing, all asbestos-containing material shall be removed as an
asbestos project in accordance with SWCAA 476-080.

(j) ((Pndergreund-Sterage-Tanks)) An asbestos survey is
not required prior to demolition of an underground storage
tank. However, if suspect asbestos-containing material is
identified during the demolition of an underground storage
tank, work shall cease until it is determined whether or not
the suspect asbestos-containing material is asbestos-contain-
ing material by the procedures and methods in 40 CFR Part
763 Subpart E, Appendix E, Section 1.

(3) Asbestos Inspection Procedures

(a) The required number of bulk asbestos samples must
be collected per the sampling procedures detailed in EPA
regulation 40 CFR Part 763.86

(b) An AHERA accredited building inspector shall col-
lect, in a statistically random manner, a minimum of three
bulk samples from each homogeneous area of any surfacing
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material that is not presumed to be asbestos-containing mate-
rial, and shall collect the samples as follows:

(1) At least three (3) bulk samples shall be collected from
each homogeneous area that is 1,000 square feet or less.

(i1) At least five (5) bulk samples shall be collected from
each homogeneous area that is greater than 1,000 square feet
but less than or equal to 5,000 square feet.

(iii) At least seven (7) bulk samples shall be collected
from each homogeneous area that is greater than 5,000 square
feet.

(¢) Except as provided for in 40 CFR 763.86 (b)(2)-(4),
an AHERA accredited building inspector shall collect, in a
statistically random manner, at least three (3) bulk samples
from each homogeneous area of thermal system insulation
that is not presumed to be asbestos-containing material.

(d) An AHERA accredited building inspector shall col-
lect; at least one (1) bulk sample from each homogenous area
of any miscellaneous material that is less than 100 square feet
and at least three (3) bulk samples from each homogeneous
area of any miscellaneous material that is greater than or
equal to 100 square feet not presumed to be asbestos-contain-
ing material.

(e) Except for wallboard, bulk samples shall not be com-
posited for analysis.

(f) Bulk samples shall be analyzed for asbestos content
by polarized light microscopy (PLM) using the method spec-
ified in 40 CFR Part 763, Subpart E, Appendix E, Section 1,
or a more effective method as approved or required by EPA.

(4) Asbestos Inspection Report Requirements. Asbes-
tos inspection reports shall contain, at a minimum, all of the
following information:

(a) General Information.

(i) Date the inspection was performed;

(il)) AHERA accredited building inspector name and sig-
nature, certification number, date certification expires, and
name and address of entity providing AHERA accredited
building inspector certification;

(iii) Site address/location where the inspection was per-
formed,;

(iv) Description of the structure(s)/area(s) inspected
(e.g., use, approximate age and approximate outside dimen-
sions);

(v) The purpose of the inspection (e.g., pre-demolition
asbestos survey, renovation of 2nd floor, removal of acousti-
cal ceiling texturing due to water damage), if known;

(vi) Detailed description of any limitations of the asbes-
tos survey (e.g., inaccessible areas not inspected, survey lim-
ited to renovation area);

(vii) Identify and describe all homogeneous areas of sus-
pect asbestos-containing materials, except where limitations
of the asbestos survey identified prevented such identifica-
tion and include whether each homogeneous material is sur-
facing material, thermal system insulation, or miscellaneous
material;

(viii) Identify materials presumed to be asbestos-con-
taining material,

(ix) Exact location where each bulk asbestos sample was
taken (e.g., schematic or other detailed description sufficient
for any person to match the material(s) sampled and tested to
the material(s) on site);
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(x) Complete copy of the laboratory report for bulk
asbestos samples analyzed, which includes all of the follow-
ing:

(A) Laboratory name, and address

(B) Bulk sample numbers;

(C) Bulk sample descriptions;

(D) Bulk sample results showing asbestos content; and

(E) Name of the person at the laboratory that performed
the analysis.

(b) Information Regarding Asbestos-Containing Materi-
als (including those presumed to contain asbestos).

(1) Describe the color of each asbestos-containing mate-
rial;

(i1) Identify the location of each asbestos-containing
material within a structure, on a structure, from a structure, or
otherwise associated with the project (e.g. using schematics,
detailed description, or both);

(iii) Provide the approximate quantity of each asbestos-
containing material in square feet or linear feet and;

(iv) Describe the condition of each asbestos-containing
material (good or damaged). If the asbestos-containing mate-
rial is damaged, describe the general extent and type of dam-
age (e.g., flaking, blistering, crumbling, water damage, or fire
damage).

(5) Asbestos Inspection Posting. Except as provided for
in SWCAA 476-040((-))(7), a complete copy of an asbestos
inspection report must be posted by the property owner or the
owner's agent in a readily accessible and visible area at all
times for inspection by SWCAA and all persons at the work
site. This applies even when the asbestos inspection per-
formed by an AHERA accredited building inspector states
there are no asbestos-containing materials in the work area.
During demolition, if it is not practical to post the asbestos
inspection report, it must be readily accessible and made
readily available for inspection by SWCAA and all persons at
the demolition site.

(6) Asbestos Survey Retention. The property owner or
owner's agent, and the AHERA accredited building inspector
that performed the asbestos inspection (when the asbestos
inspection has been performed by an AHERA accredited
building inspector), shall retain a complete copy of the asbes-
tos inspection for at least 24 months from the date the inspec-

tion was performed and provide a copy to ((the-Ageney))
SWCAA upon request.

((Q&—E*eepﬂeﬂs—ﬁrn—&sbestes—rﬁspeeﬁeﬂ—ts—ne{—fequed

deﬂee—ts—&dequa%e—A—WH&ei%t—ls—ﬂet—feqﬂﬁed—))

((8))) (1) Presuming Suspect Asbestos- Contammg
Materials are Asbestos-Containing Materials. It is not
required that an AHERA accredited building inspector sam-
ple any material presumed to be asbestos-containing mate-
rial. If material is presumed to be asbestos-containing mate-
rial, this determination shall be posted by the property owner
or the owner's agent in a readily accessible and visible area at
the work site for all persons at the work site. The determina-
tion shall include a description, approximate quantity, and
location of presumed asbestos-containing material within a
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structure, on a structure, from a structure, or otherwise asso-
ciated with the project. The property owner, owner's agent,
and the person that determined that material would be pre-
sumed to be asbestos-containing material, shall retain a com-
plete copy of the written determination for at least 24 months
from the date it was made and shall provide a copy to ((the
Ageney)) SWCAA upon request.

(())) (8) Alternate Asbestos Inspection. A written
alternate asbestos inspection method shall be prepared and
used on occasions when conventional sampling methods
required in EPA regulation 40 CFR 763.86 cannot be exclu-
sively performed. All other asbestos inspection requirements
of this regulation apply. For example, conventional sampling
methods may not be possible on fire damaged buildings or
portions thereof (e.g. when materials are not intact or homo-
geneous areas are not identifiable). Conventional sampling
methods shall not be used for rubble or debris piles, and ash
or soil unless approved otherwise in writing by ((the
Ageney)) SWCAA. If conventional sampling methods can-
not exclusively be used and material is not presumed to be
asbestos-containing material, alternate asbestos inspection
methodology must be used alone or, when possible, in com-
bination with conventional inspection methodology. An
alternate asbestos inspection methodology typically includes
random sampling according to a grid pattern (e.g. random
composite bulk samples at incremental 1' depths from 10' x
10" squares of a debris pile), but is not limited to such. An
illustration of how the principles of such sampling techniques
are applied can be found in the EPA publication, Preparation
of Soil Sampling Protocols: Sampling Techniques & Strate-
gies, EPA/600/R-92/128, July 1992.

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Southwest Clean Air Agency and appear in
the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 18-13-053
filed 6/13/18, effective 7/14/18)

SWCAA 476-050 Notification Requirements and Fees

(1) Applicability. No person shall cause or allow work
on an asbestos project or demolition activity unless the owner
or owner's agent has submitted a complete notification to
((the-Ageney)) SWCAA on ((Ageney)) SWCAA approved
forms, in accordance with the advance notification period
requirements and fees as provided in the current SWCAA
Consolidated Fee Schedule established in accordance with
SWCAA 400-098.

(a) A SWCAA approved Notice of Intent to Remove
Asbestos is required for all asbestos projects. A Notice of
Intent to Remove Asbestos is not required for removal of
nonfriable roofing material. The owner/operator shall main-
tain documentation to substantiate qualification for the
exemption.

(b) A SWCAA aDDroved Notlﬁcatlon of Demolltlon

is regulred prior to commencmg any demohtlon act1V1ty

(¢) The approval date to perform a project will be the
date that all required submittals and fees are received at
SWCAA.

Proposed



WSR 19-22-040

(i) For asbestos and demolition projects that are subject
to Title 40 Code of Federal Regulations, Part 61, Subpart M,
the notification period shall be 10 working days following
submittal of a complete notification.

(i1) For asbestos and demolition projects that are not sub-
ject to Title 40 Code of Federal Regulations, Part 61, Subpart
M, the notification period shall be 10 days following submit-
tal of a complete notification.

(iii) The asbestos or demolition project may commence
on the day following the notification period. Asbestos proj-
ects performed by the owner-occupant are not subject to this
requirement but must provide prior notification.

(d) In no event shall a project or activity proceed on a
date other than the date indicated on the notification.

(e) The duration of the asbestos project, maintenance
activity, renovation, or demolition activity or project shall not
exceed one (1) year beyond the original project starting date.

(f) The notification shall expire on the project comple-
tion date as specified by the owner or owner's agent unless
amended prior to the completion date.

(g) A copy of the notification, all amendments and the
asbestos inspection report shall be available for inspection at
the project site at all times until completion of the project.

(h) For an asbestos project or demolition activity that
will begin or end on a date other than the date(s) contained in
the original notification, the owner or the owner's agent shall
notify SWCAA ((in—vweiting)) as soon as possible before the
original start or end date. In no event shall a project or activ-
ity begin or end on a date other than the date indicated in the
revised notification.

(2) Advance Notification Period and Fee. Any notifi-
cation required by SWCAA 476-050(1) shall be considered
incomplete until all the information required by SWCAA
476-050(1) is received by ((the-Ageney)) SWCAA and
accompanied by the appropriate fee. The advance notifica-
tion period and appropriate fee shall be determined as pro-
vided in the current Consolidated Fee Schedule established in
accordance with SWCAA 400-098.

(3) Annual notification. In lieu of the notification
requirements of SWCAA 476-050(1) the owner or operator
of a facility may submit to ((the-Agerey)) SWCAA, on the
((Ageney's)) SWCAA approved form, an annual notification
to conduct asbestos removal projects on one or more build-
ings, vessels, or structures at the facility during each calendar
year for the purpose of scheduled maintenance or emergency
repairs for removal of small quantities of asbestos-containing
material as identified below. The requirements of SWCAA
476-050(1) shall not apply to asbestos projects undertaken
during the calendar year at the applicable facility if all of the
following conditions are met:

(a) Annual notifications shall be submitted to ((the
Ageney)) SWCAA for approval before commencing work on
any asbestos projects specified in an annual notification.

(b) The total amount of asbestos-containing material for
all asbestos projects from each structure, vessel, or building
in a calendar year under this section shall be limited to less
than 260 linear feet on pipes and 160 square feet on other
components.

(c) Any asbestos project involving at least 260 linear feet
on pipes or 160 square feet or more on other components for
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each building, vessel, or structure at the facility shall be sub-
ject to ((-)) the notification requirements of SWCAA 476-
050(1) and 476-050(2) and not the annual notification
requirements.

(d) A copy of the annual notice shall be available for
inspection at the property owner's or operator's office until
the end of the calendar year.

(e) Asbestos-containing waste material generated from
asbestos projects filed under an annual notification may be
stored for disposal at the facility if all of the following condi-
tions are met:

(i) All asbestos-containing waste material shall be
treated in accordance with SWCAA 476-070(1);

(i) Accumulated asbestos-containing waste materials
collected from each asbestos project shall be kept in a con-
trolled storage area posted with one (1) or more highly visible
asbestos warning signs and accessible only to authorized per-
sons; and

(iii) For storage of asbestos-containing waste material
longer than 10 days, the owner/operator or owner's agent
shall apply to SWCAA for a Temporary Asbestos Storage
Facility Authorization unless the asbestos-containing waste
material is handled as dangerous waste in accordance with
WAC 173-303. Asbestos-containing waste material shall
only be disposed of at sites operated in accordance with the
provisions of 40 CFR 61.154 or 61.155 and approved by the
health department with jurisdiction.

(f) Annual notifications shall be submitted by the facility
owner or operator on forms provided by ((the-Agenrey))
SWCAA. Notifications shall be submitted to ((the-Ageney))
SWCAA at least 10 days in advance of the start date and shall
be accompanied by the annual fee as provided in the current
Consolidated Fee Schedule established in accordance with
SWCAA 400-098.

(g) The facility owner or operator shall submit quarterly
reports to ((the-Agerney)) SWCAA within fifteen (15) days
after the end of each calendar quarter. Each quarterly report
shall be submitted on forms provided by ((the-Ageney))
SWCAA or an alternate format approved by ((the-Ageney))
SWCAA.

(4) Amendments. An amended notification shall be sub-
mitted to ((the-Ageney)) SWCAA prior to deviating from any
of the information contained in a notification as detailed
below. Amended notifications addressed by this section shall
be filed by the original applicant, received by ((the-Ageney))
SWCAA no later than the asbestos project date, and are lim-
ited to the following revisions:

(a) A change in the job size category because of identifi-
cation of additional asbestos-containing material. In this case,
the fee shall be increased accordingly and the total fee shall
be equal to, but not exceed, the fee amount provided for the
new job size category as specified in the current Consolidated
Fee Schedule established in accordance with SWCAA 400-
098;

(b) The project starting or completion date, provided the
total duration of the work does not exceed one (1) calendar
year beyond the original starting date. The commencement
date of the original advance notification period shall apply
with no additional waiting period required for amended noti-
fications. If an amended notification results in a job size cat-



Washington State Register, Issue 19-23

egory that requires a waiting period and the original notifica-
tion did not require a waiting period, the advance notification
period shall commence on the date the original application
was submitted;

(c) Name, mailing address, and telephone number of the
owner or operator of the asbestos project site or operation;

(d) Waste disposal site, provided the revised waste dis-
posal site is operated in accordance with the provisions of 40
CFR 61.154 or 61.155 and approved by the health depart-
ment with jurisdiction;

(e) Method of removal or compliance procedures, pro-
vided the revised work plan meets the asbestos emission con-
trol and disposal requirements of SWCAA 476-060 and 450-
070;

(f) Description, size (total square feet or number of
floors), and approximate age of the building, vessel, or struc-
ture at the original address or location; and

(g) An amendment fee shall be incurred after the second
revision to the original notification and for every subsequent
revision thereafter in accordance with the current Consoli-
dated Fee Scheduled established in accordance with SWCAA
400-098.

(5) Emergencies.

(a) ((Fhe-Ageney)) SWCAA may waive the required
advance notification period if the property owner or owner's
agent demonstrates in writing to ((the-Ageney)) SWCAA that
an asbestos project or demolition must be conducted immedi-
ately because of any of the following:

(1) There was a sudden, unexpected event that resulted in
a public health or safety hazard; or

(i1) The project must proceed immediately to protect
equipment, ensure continuous vital utilities, or minimize
property damage; or

(iii) Asbestos-containing materials were encountered
that were not identified during the asbestos inspection; or

(iv) The project must proceed to avoid imposing an
unreasonable financial burden.

(b) Each emergency waiver request shall include a fee as
provided in the current Consolidated Fee Schedule estab-
lished in accordance with SWCAA 400-098.

(c) If the emergency asbestos project occurs during
((nen)) non-business hours, notification to SWCAA must
occur no later than the next business day.

(6) Abandoned Asbestos-Containing Material. ((Fhe
Ageney)) SWCAA may waive part or all of the notification
waiting period and project fee, by written authorization, for
removal and disposal of abandoned (without the knowledge
or consent of the property owner) asbestos-containing mate-
rials and for demolition of abandoned structures. All other
requirements remain in effect.

(7) State of Emergency. If a state of emergency is
declared by an authorized local, state, or federal governmen-
tal official due to a storm, flooding, or other disaster, ((the
Ageney)) SWCAA may temporarily waive part or all of the
project fee(s) and notification period by written authoriza-
tion. The written authorization shall reference the applicable
state of emergency, what fee(s) will be waived, to what extent
the fee(s) will be waived, and the effective date(s) of the
fee(s) waiver.
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Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Southwest Clean Air Agency and appear in
the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 18-13-053
filed 6/13/18, effective 7/14/18)

SWCAA 476-060 Procedures for Asbestos Projects

(1) Project requirements. No person shall cause or
allow work on an asbestos project unless the following are
met, except as provided in SWCAA 476-060(2):

(a) Any work on an asbestos project shall be performed
by a certified asbestos abatement contractor with certified
asbestos workers under the direct, on-site supervision of a
certified asbestos supervisor. Asbestos workers and asbestos
supervisors must have a valid certification and identification
card on-site. This requirement shall not apply to asbestos
projects conducted in accordance with SWCAA 400-060(2)
for owner-occupied, single-family dwellings performed by
the owner/occupant.

(b) The asbestos project shall be conducted in a con-
trolled area, clearly marked by barriers and asbestos warning
signs. Access to the controlled area shall be restricted to
authorized personnel only. This includes asbestos projects
performed by the owner-occupant at owner-occupied, single
family dwellings.

(c) All asbestos containing material shall be kept ade-
quately wet while being removed from any structure, build-
ing, vessel, or component.

(d) No visible emissions, including fallout or track out,
shall result from an asbestos project.

(e) All asbestos-containing material that has been
removed or may have fallen off components during the
course of an asbestos project shall be:

(1) Kept adequately wet until collected for disposal;

(i1) Collected for disposal at the end of each working
day;

(iii) Contained in a controlled area at all times until
transported to a temporary asbestos storage site or waste dis-
posal site;

(iv) Placed into a leak-tight container before removal
from containment area; and

(v) Carefully lowered to the ground or a lower floor, not
dropped, thrown, slid, or otherwise handled in such a manner
that may risk further damage to them; or transported to the
ground via dust tight chutes or containers if they have been
removed or stripped more than 50 feet above ground level
and were not removed as a unit or in sections.

(f) Mechanical assemblies or components covered with,
coated with, or containing asbestos-containing material,
removed as a unit or in sections, shall be contained in a leak-
tight wrapping after wetting and shall be labeled in accor-
dance with SWCAA 476-070 (1)(a)(iii).

(1) For large components such as boilers, steam genera-
tors, and large tanks, the asbestos-containing material is not
required to be removed or stripped if the component can be
removed, stored, transported, and deposited at a waste dis-
posal site or reused without disturbing or damaging the
asbestos.

Proposed
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(ii)) Metal components such as valves, fire doors, and
reactor vessels that have internal asbestos-containing mate-
rial do not require wetting and leak tight wrapping if:

(A) All access to the asbestos-containing material is
welded shut; or

(B) The component has mechanical seals in place that
separate the asbestos-containing material from the environ-
ment and these seals cannot be removed by hand.

(g) Local exhaust ventilation and collection systems
used on an asbestos project shall:

(i) Be maintained to ensure the integrity of the system;
and

(i) When feasible, have one or more transparent plastic
or glass viewing ports installed on the walls of the enclosure
in such a manner that will allow for viewing inside the enclo-
sure. When available, existing windows may be utilized for
viewing ports.

(h) Local exhaust ventilation and collection systems,
control devices, and vacuum systems, used on an asbestos
project shall be equipped with a HEPA exhaust filter, main-
tained in good working order, and shall allow no visible
emissions.

(2) Exemptions for Owner-Occupied, Single-Family
Residence. The requirements of SWCAA 476-060 (1)(a)
shall not apply to asbestos projects conducted in an owner-
occupied, single-family residence by the resident owner of
the residence.

(3) Alternate Means of Compliance.

(a) Friable Asbestos-Containing Material Alternative
Removal Methods An alternate asbestos removal method
may be employed for friable asbestos-containing material if
an AHERA Project Designer (who is also qualified as a Cer-
tified Hazardous Materials Manager, Certified Industrial
Hygienist, Registered Architect, or Professional Engineer)
has evaluated the work area, the type of asbestos-containing
material, the projected work practices, and the engineering
controls, and demonstrates to ((the-Ageney)) SWCAA that
the planned control method will be effective as the work
practices contained in SWCAA 476-060(1) in controlling
asbestos emissions. The property owner or the owner's agent
shall document through air monitoring at the exhaust from
the controlled area that the asbestos fiber concentrations out-
side the controlled area do not exceed 0.01 fibers/cc, ((&
heur)) 8-hour average. ((The-Ageney)) SWCAA may require
additional conditions be included in the alternate removal
method that are reasonably necessary to assure the planned
control method is as effective as wetting, and may revoke the
alternate removal method for cause.

(b) Nonfriable Asbestos-Containing Material Alter-
native Removal Methods An alternate asbestos removal
method may be employed for nonfriable asbestos-containing
material if an AHERA Project Designer has evaluated the
work area, the type of asbestos-containing material, the pro-
jected work practices, and the engineering controls, and
demonstrates to ((the-Ageney)) SWCAA that the planned
control method will be equally as effective as the work prac-
tices in SWCAA 476-060(1) in controlling asbestos emis-
sions. ((Fhe-Ageney)) SWCAA may require additional con-
ditions be included in the alternate removal method that are
reasonably necessary to assure the planned control method is
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as effective as wetting, and may revoke the alternative
removal method for cause.

(c) Leaving Nonfriable Asbestos-Containing Material
in Place During Demolition Nonfriable asbestos-containing
material may be left in place during demolition, if an
AHERA Project Designer (who is also qualified as a Certi-
fied Hazardous Materials Manager, Certified Industrial
Hygienist, Registered Architect, or Professional Engineer)
has evaluated the work area, the type of asbestos-containing
materials involved, the projected work practices, and the
engineering controls, and demonstrates to ((the-Ageney))
SWCAA that the asbestos-containing material will remain
nonfriable during all demolition activities and subsequent
disposal of the debris. No asbestos-containing material shall
remain in place if the demolition involves burning or other
activities that would result in the potential release of asbes-
tos-containing material to the ambient air. ((Fhe-Ageney))
SWCAA may require additional conditions be included in the
alternate removal method that are reasonably necessary to
assure the asbestos-containing material remains nonfriable.

(4) Exceptions for Hazardous Conditions. Asbestos-
containing material need not be removed prior to a demoli-
tion if the property owner or owner's agent demonstrates to
((the-Ageney)) SWCAA that it is not accessible because of
hazardous conditions such as: structures or buildings that are
structurally unsound and may immediately collapse, or other
conditions that are dangerous to life and health. The property
owner must submit the written determination of the hazard by
an authorized government official or a licensed structural
engineer, and must submit the procedures as prepared by an
AHERA project designer that will be followed for controlling
asbestos emissions, including run off, during the demolition
and disposal of the asbestos-containing waste material.

AMENDATORY SECTION (Amending WSR 18-13-053
filed 6/13/18, effective 7/14/18)

SWCAA 476-070 Disposal of Asbestos-Containing Waste
Material

(1) Disposal Requirements. No person shall cause or
allow work on an asbestos project unless the following proce-
dures are employed during the collection, processing, pack-
aging, or disposal of any asbestos-containing waste material:

(a) Treat all asbestos-containing waste material as fol-
lows:

(1) Adequately wet all asbestos-containing waste mate-
rial;

(i) After wetting, seal all asbestos-containing waste
material in leak tight containers or wrapping to ensure that
they remain adequately wet when deposited at a waste dis-
posal site;

(iii) Permanently (indelible markers or labels made with
indelible ink) label wrapped materials and each container
with an asbestos warning sign as specified by the Washington
State Department of Labor and Industries or the Occupational
Safety and Health Administration. Permanently mark the
label with the date the material was collected for disposal, the
name of the waste generator, the name and affiliation of the
certified asbestos supervisor((5)) (unless performed by
owner-occupant at residential structure), and the location at
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which the waste was generated prior to removal from the con-
trolled area;

(iv) Ensure that the exterior of each container is free of
all asbestos residue;

(v) Exhibit no visible emissions during any of the opera-
tions required by this section; and

(vi) Asbestos-containing waste material shall be stored
in a controlled area until transported to, and disposed of, at a
waste disposal site approved to accept asbestos-containing
waste material.

(b) All asbestos-containing waste material shall be
deposited within 10 days after collection at a waste disposal
site operated in accordance with the provisions of 40 CFR
61.154 or 61.155 and approved by the health department with
jurisdiction. Asbestos-containing waste material may remain
onsite longer than 10 days if the facility has a current Tempo-
rary Asbestos Storage Facility Authorization and the asbes-
tos-containing waste material is stored within that temporary
storage facility as provided in SWCAA 476-070(3).

(c) All asbestos-containing waste material, handled as
dangerous waste in accordance with WAC 173-303, shall be
excluded from the requirements of SWCAA 476-070
(1)(a)(iii) and 476-070 (1)(b).

(2) Waste Tracking Requirements. No person shall
cause or allow the disposal of asbestos-containing waste
material unless all of the following requirements are met:

(a) Maintain waste shipment records, beginning prior to
transport, using a separate form for each waste generator that
includes all of the following information:

(i) The name, address, and telephone number of the
waste generator

(i) The approximate quantity in cubic meters or cubic
yards.

(iii) The name and telephone number of the disposal site
operator.

(iv) The name and physical site location of the disposal
site.

(v) The date transported.

(vi) The name, address, and telephone number of the
transporter.

(vii) A certification from the waste generator that the
contents of the consignment are fully and accurately
described by proper shipping name and are classified,
packed, marked, and labeled, and are in all respects in proper
condition to transport by highway according to applicable
waste transport regulations.

(b) Provide a copy of the waste shipment record to the
transfer station/disposal site owner or operator at the same
time the asbestos-containing waste material is delivered. If
requested by the disposal site operator, a copy of the Alter-
nate Work Plan or written determination as specified pursu-
ant to SWCAA 476-060(3) shall also be provided to the dis-
posal site owner or operator at the same time the asbestos-
containing waste material is delivered.

(c) If a copy of the waste shipment record, signed by the
owner or operator of the disposal site, is not received by the
waste generator within 35 calendar days of the date the waste
was accepted by the initial transporter, the waste generator
shall contact the transporter or the owner or operator of the
disposal site to determine the status of the waste shipment.

[37]
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(d) If a copy of the waste shipment record, signed by the
owner or operator of the disposal site, is not received by the
waste generator within 45 calendar days of the date the waste
was accepted by the initial transporter, report in writing to
((the-Seuthwest-CleanAdrAgeney)) SWCAA. Include in the
report, a copy of the waste shipment record and cover letter
signed by the waste generator, explaining the efforts taken to
locate the asbestos waste shipment and the results of those
efforts.

(e) Retain a copy of all waste shipment records for 24
months from the date it was generated, including a copy of
the waste shipment record signed by the owner or operator of
the designated waste disposal site. A copy of waste shipment
records shall be provided to ((the-Agerey)) SWCAA upon
request.

(3) Alternative Storage Method - Temporary Asbes-
tos Storage Facility. The owner or operator of a licensed
asbestos abatement company or disposal facility may apply
to ((the-Ageney)) SWCAA to establish a temporary facility
for the purpose of collecting and temporarily storing asbes-
tos-containing waste material.

(a) No person shall cause or allow the operation of a tem-
porary asbestos storage facility without the prior written
approval of ((the-Ageney)) SWCAA.

(b) The owner or operator must submit a complete appli-
cation for establishment of a temporary asbestos storage
facility on forms provided by ((the-Agerey)) SWCAA. When
approved, an Asbestos Storage Facility Authorization will be
returned to the owner or operator by SWCAA to be posted at
the entrance to the facility or on file at the facility office.

(c) A temporary asbestos storage facility shall meet the
following general conditions:

(1) Asbestos-containing waste material must be stored in
a leak tight container in a secured building or in a secured
exterior enclosure; and

(i1) The secured building or enclosure must be locked
except during transfer of asbestos-containing waste material.

(4) Alternative Disposal Method - Asbestos-Cement
Water Pipe. Asbestos-cement pipe used on public right-of-
ways or public easements shall be excluded from the disposal
requirements of SWCAA 476-070 (1)(b) if the following
condition is met:

(a) The asbestos-cement pipe is maintained intact, not
crushed or broken, and is left in place under at least 3 feet of
backfill and the location noted on deeds, easements and other
applicable property and legal documents. Prior written
approval from ((the-Ageney)) SWCAA is required. If the
asbestos-cement pipe has been crushed or broken and left in
place, the location shall be subject to the active waste dis-
posal site requirements of 40 CFR 61.154.
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PROPOSED RULES
POLLUTION LIABILITY

INSURANCE AGENCY
[Filed November 6, 2019, 12:30 p.m.]

Continuance of WSR 19-20-123.
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Preproposal statement of inquiry was filed as WSR 17-
16-146.

Title of Rule and Other Identifying Information: This
proposal extends the intended adoption date as to provide
additional time for public comment for chapter 374-20 WAC,
Public records.

Date of Intended Adoption: No earlier than December 6,
2019.

Submit Written Comments to: Phi V. Ly, P.O. Box
40930, Olympia, WA 98504-0930, email rules@plia.wa.gov,
fax 360-407-0509, 800-822-3905, by December 6, 2019.

Assistance for Persons with Disabilities: Contact
Xyzlinda Marshall, phone 360-407-0515, fax 360-407-0509,
TTY 700 [711] or 800-833-6388, email rules@plia.wa.gov,
by December 6, 2019.

Reasons Supporting Proposal: The pollution liability
insurance agency seeks to extend the public comment period
for this proposal.

Rule is not necessitated by federal law, federal or state
court decision.

November 6, 2019
Phi V. Ly
Legislative and
Policy Manager

WSR 19-23-003
PROPOSED RULES
POLLUTION LIABILITY
INSURANCE AGENCY
[Filed November 6, 2019, 12:31 p.m.]

Continuance of WSR 19-20-122.

Preproposal statement of inquiry was filed as WSR 17-
16-144.

Title of Rule and Other Identifying Information: This
proposal extends the intended adoption date as to provide
additional time for public comment for chapter 374-80 WAC,
Advice and technical assistance program.

Date of Intended Adoption: No earlier than December 6,
2019.

Submit Written Comments to: Phi V. Ly, P.O. Box
40930, Olympia, WA 98504-0930, email rules@plia.wa.gov,
fax 360-407-0509, 800-822-3905, by December 6, 2019.

Assistance for Persons with Disabilities: Contact
Xyzlinda Marshall, phone 360-407-0515, fax 360-407-0509,
TTY 700 [711] or 800-833-6388, email rules@plia.wa.gov,
by December 6, 2019.

Reasons Supporting Proposal: The pollution liability
insurance agency seeks to extend the public comment period
for this proposal.

Rule is not necessitated by federal law, federal or state
court decision.

November 6, 2019
Phi V. Ly
Legislative and
Policy Manager
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WSR 19-23-004
PROPOSED RULES
POLLUTION LIABILITY
INSURANCE AGENCY
[Filed November 6, 2019, 12:32 p.m.]

Continuance of WSR 19-20-121.

Preproposal statement of inquiry was filed as WSR 17-
23-126.

Title of Rule and Other Identifying Information: This
proposal extends the intended adoption date as to provide
additional time for public comment for chapter 374-100
WAUC, State Environmental Policy Act (SEPA).

Date of Intended Adoption: No earlier than December 6,
2019.

Submit Written Comments to: Phi V. Ly, P.O. Box
40930, Olympia, WA 98504-0930, email rules@plia.wa.gov,
fax 360-407-0509, 800-822-3905, by December 6, 2019.

Assistance for Persons with Disabilities: Contact
Xyzlinda Marshall, phone 360-407-0515, fax 360-407-0509,
TTY 700 [711] or 800-833-6388, email rules@plia.wa.gov,
by December 6, 2019.

Reasons Supporting Proposal: The pollution liability
insurance agency seeks to extend the public comment period
for this proposal.

Rule is not necessitated by federal law, federal or state
court decision.

November 6, 2019
PhiV.Ly
Legislative and
Policy Manager

WSR 19-23-014
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 7, 2019, 11:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
11-026.

Title of Rule and Other Identifying Information: Chapter
260-24 WAC, Association officials and employees.

Hearing Location(s): On January 10, 2020, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 10, 2020.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 5,
2020.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email
patty.brown@whrc.state.wa.us, by January 6, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updates duties
and responsibilities for racing officials.

Reasons Supporting Proposal: The model rules of racing
have been updated to add duties for stewards, paddock judge,
and starters to reflect current practices.
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Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 7, 2019
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 10-07-046,
filed 3/11/10, effective 4/11/10)

WAC 260-24-510 Stewards. (1) General authority:

(a) The stewards for each race meet are responsible to the
executive secretary for the conduct of the race meet and the
initial agency determination of alleged rule violations in
accordance with these rules;

(b) The stewards will enforce the rules of racing in chap-
ters 260-12 through 260-84 WAC, excluding chapters 260-49
and 260-75 WAC. The stewards will take notice of alleged
misconduct or rule violations and initiate investigations into
such matters;

(¢) The stewards' authority includes regulation of all rac-
ing officials, track management, licensed personnel, other
persons responsible for the conduct of racing, and patrons, as
necessary to ((insure)) ensure compliance with these rules;

(d) All nominations, entries, and scratches will be moni-
tored by a steward;

(e) The stewards have authority to resolve conflicts or
disputes related to violations of the rules of racing and to dis-
cipline violators in accordance with the provisions of these
rules;

(f) The stewards have the authority to interpret the rules
and to decide all questions of racing. The stewards of the race
meet are hereby given authority to exercise their full power,
recommending to the commission the imposition of more
severe penalties if necessary.

(2) The stewards' period of authority will commence and
terminate at the direction of the executive secretary. One
steward will be designated as the presiding steward by the
executive secretary.

(3) Stewards ruling conference regarding violations of
rules of racing:

(a) The stewards have authority to charge any licensee or
other person with a violation of these rules, to make rulings
and to impose penalties including the following:

(i) Issue a written reprimand or warning;

(i1) Assess a fine not to exceed $((2;560-60)) 5.000.00,
except as provided in chapter 260-84 WAC;

(iii) Assess multiple medication violation points:
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(iv) Require forfeiture or redistribution of purse or
award, when specified by applicable rules;

((6¥))) (v) Place a licensee on probation;

((6m)) (vi) Grant a license with conditions;

((6¢D)) (vii) Suspend a license or racing privileges for
not more than one year per violation;

((évi))) (viii) Revoke or deny a license; or

(/D)) (ix) Exclude from facilities under the jurisdic-
tion of the commission.

(b) The stewards' imposition of reprimands, fines and
suspensions will be based on the penalties in chapter 260-84
WAC.

For any violation not specifically listed in chapter 260-
84 WAC, the stewards have discretion to impose the penal-
ties as provided in (a) of this subsection.

(c) The stewards may direct a jockey to meet with the
film analyst whenever a jockey is involved in questionable,
unsafe or potentially dangerous riding. Jockeys referred to
the film analyst must appear when directed. Failure to appear
when directed will be considered a violation of the rules of
racing for which penalties may be imposed.

(d) The stewards have the authority to conduct a ruling
conference, and the authority to:

(i) Direct the attendance of witnesses and commission
employees;

(i1) Direct the submission of documents, reports or other
potential evidence;

(iii) Inspect license documents, registration papers and
other documents related to racing or the rule violation;

(iv) Question witnesses; and

(v) Consider all relevant evidence.

(e) The stewards must serve notice of a conference to
person(s) alleged to have committed a violation, which must
contain the following information:

(i) A statement of the time and place the conference will
be held;

(i) A reference to the particular sections of the WAC
involved;

(iii) A short and plain statement of the alleged violation;
and

(iv) A statement that if the person does not appear, the
ruling will be made in his/her absence, and that failure to
appear will be considered a separate violation of the rules of
racing.

(f) Failure to appear for a ruling conference will be con-
sidered a violation of the rules of racing for which penalties
may be imposed.

(g) It is the duty and obligation of every licensee to make
full disclosure to the board of stewards and commission
investigators conducting an investigation into any alleged
violation of these rules, of any knowledge he/she possesses of
a violation of any rule of racing. No person may refuse to
respond to questions before the stewards or commission
investigators on any relevant matter within the authority of
the stewards or commission, except in the proper exercise of
a legal privilege, nor may any person respond falsely before
the stewards or to commission investigators.

(h) At the ruling conference, the stewards will allow the
person alleged to have committed a violation to make a state-
ment regarding the alleged violation.

Proposed
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(i) All ruling conferences will be recorded.

(j) Every ruling by the stewards from a ruling conference
must be served in writing on the person(s) or parties found in
violation within five days and must include:

(i) Time and place the ruling was made;

(i1) Statement of rules violated,

(iii) Details of the violation;

(iv) Penalties to be imposed;

(v) Procedure for requesting a hearing before the com-
mission to challenge the ruling; and

(vi) Plain statement of the options of the person found in
violation, which must include:

(A) Accepting the penalty imposed by the stewards; or

(B) Requesting a hearing before the commission chal-
lenging the stewards' ruling within seven days of service of
the ruling, with the exception of riding violations which must
be challenged within seventy-two hours of service of the rul-
ing.

(k) Penalties imposed by the stewards, except for those
penalties in (1), (m), and (q) of this subsection, will be stayed
if a request for hearing before the commission is filed within
the seven days of service of the ruling, or seventy-two hours
in the case of riding violations.

(1) If the stewards determine that a person's actions con-
stitute an immediate and/or substantial danger to human
and/or equine health, safety, or welfare, and a request for
hearing before the commission is filed within seven days of
service of the ruling, no stay will be granted except by a hear-
ing before the commission. The hearing before the commis-
sion will occur within thirty days of filing the request for
hearing before the commission.

(m) If the stewards deny an application for license or
suspend or revoke an existing license for any reasons listed in
WAC 260-36-120(2), and a request for hearing before the
commission is filed within seven days of service of the rul-
ing, no stay will be granted except by a hearing before the
commission. A hearing before the commission over whether
or not to grant a stay will occur at the discretion of the com-
mission.

(n) The stewards' ruling will be posted and a copy pro-
vided to the racing association.

(o) If a person does not file a request for hearing before
the commission within seven days or in the format required
by chapter 260-08 WAC, then the person is deemed to have
waived his or her right to a hearing before the commission.
After seven days (or seventy-two hours for riding violations),
if a request for hearing before the commission has not been
filed, the stewards' penalty will be imposed. All fines are due
immediately following the period a person has to challenge a
ruling, unless otherwise approved by the stewards.

(p) "Service" of the notice of ruling conference or a stew-
ards' ruling may be by either personal service to the person or
by depositing the notice of ruling conference or stewards' rul-
ing into the mail to the person's last known address in which
case service is complete upon deposit in the U.S. mail.

(q) If the stewards determine that a person's actions con-
stitute an immediate, substantial danger to human and/or
equine health, safety, or welfare, the stewards may enter a
ruling summarily suspending the license and/or ejecting the
person from the grounds pending a ruling conference before
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the board of stewards. A summary suspension takes effect
immediately on issuance of the ruling. If the stewards sus-
pend a license under this subsection, the licensee is entitled to
a ruling conference before the board of stewards, not later
than five days after the license was summarily suspended.
The licensee may waive his/her right to a ruling conference
before the board of stewards on the summary suspension.

(4) Protests, objections and complaints. The stewards
will ensure that an investigation is conducted and a decision
is rendered in every protest, objection and complaint made to
them.

(5) Stewards' presence:

(a) On each racing day at least one steward will be on
duty at the track beginning three hours prior to first race post
time.

(b) Three stewards must be present in the stewards' stand
during the running of each race.

(6) Order of finish for parimutuel wagering:

(a)(d) The stewards will determine the official order of
finish for each race in accordance with these rules of racing;

(ii) The order of finish will be determined when each
horse's nose reaches the finish line. In the event the exact
position of a nose cannot be determined, a dead heat may be
declared.

(b) The decision of the stewards as to the official order of
finish, including the disqualification of a horse or horses as a
result of any event occurring during the running of the race,
is final for purposes of distribution of the parimutuel wager-
ing pool.

(7) The stewards have the authority to cancel wagering
on an individual betting interest or on an entire race and also
have the authority to cancel a parimutuel pool for a race or
races, if such action is necessary to protect the integrity of
parimutuel wagering.

(8) Records and reports:

(a) The stewards will prepare a weekly report of their
regulatory activities. The report will contain the name of the
racetrack, the date, the weather and track conditions, claims,
inquiries, protests, objections, horses sent to the test barn,
euthanized or vanned off during the race card, complaints and
conferences. The report will be filed with and approved by
the executive secretary;

(b) Not later than seven days after the last day of a race
meet, unless approved by the executive secretary, the presid-
ing steward will submit a written report regarding the race
meet to the executive secretary. The report will contain:

(i) The stewards' observations and comments regarding
the conduct of the race meet, the overall conditions of the
association grounds during the race meet; and

(i1) Any recommendations for improvement by the asso-
ciation or action by the commission.

(c) At a class 1 race meet, the stewards will prepare a

daily report detailing their actions and observations during
each day's race program. The report should contain the date,

weather and track condition, scratches, claims, inquiries and
objections, and any other information requested by the com-
mission. The report will be made available to the public.

(9) Stewards' list:

(a) The stewards will maintain a stewards' list of the
horses which are ineligible to be entered in a race because of
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poor or inconsistent performance or behavior on the racetrack
that may endanger the health or safety of other participants in
racing;

(b) The stewards may place a horse on the stewards' list
when there exists a question as to the exact identification or
ownership of said horse;

(¢) A horse may be placed on the stewards' list when an
unexcused scratch occurs per WAC 260-40-010;

(d) A horse which has been placed on the stewards' list
because of inconsistent performance or behavior, may be
removed from the stewards' list when, in the opinion of the
stewards, the horse can satisfactorily perform competitively
in a race without endangering the health or safety of other
participants in racing;

((6d))) (e) A horse which has been placed on the stew-
ards' list because of questions as to the exact identification or
ownership of the horse, may be removed from the stewards'
list when, in the opinion of the stewards, proof of exact iden-
tification and/or ownership has been established.

((¢))) () An owner or trainer who disagrees with the
stewards' decision of placing or maintaining a horse on the
stewards' list may request and be granted a stewards' ruling
conference to challenge the decision of the stewards.

10) The stewards will make recommendations for rule
changes and protocols for the regulation of the race meet.

AMENDATORY SECTION (Amending WSR 08-05-088,
filed 2/15/08, effective 3/17/08)

WAC 260-24-570 Paddock judge. The paddock judge
is responsible for performing the following duties:

(1) Supervise the horses in the paddock and saddling
enclosure and ensure that the saddling of all horses are done
by or under the direct supervision of the trainer or their assis-
tant trainer as listed in the program, unless prior approval has
been granted by the stewards;

(2) Inspect all equipment of each horse to ensure safety;

(3) Monitor any equipment as requested by the board of
stewards;

(4) Prohibit any change of equipment listed in WAC
260-44-010 without approval of the board of stewards;

(5) Ensure that all horses are generally mounted at the
same time, and all horses leave the paddock for the post
parade in the proper sequence;

(6) Supervise paddock schooling of all horses approved
for schooling;

(7) Place and remove horses on the paddock list for poor
or unruly behavior in the paddock. Horses placed on the pad-
dock list will be refused entry until the horse has been satis-
factorily schooled in the paddock. Schooling will be under
the direct supervision of the paddock judge or his/her desig-
nee;

(8) Ensure that only properly authorized persons are per-
mitted in the paddock; and

(9) Report to the stewards any unusual activities in vio-
lation of these rules.
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AMENDATORY SECTION (Amending WSR 13-03-058,
filed 1/11/13, effective 2/11/13)

WAC 260-24-580 Starter and assistant starters. (1)
The starter is responsible for the following duties:

(a) Approve and submit a list of all horses which have
never started to ensure that the horse is familiar with, and
capable of, breaking from the starting gate;

(b) Ensure all participants have an equal opportunity to a
fair start;

(c) Supervise the assistant starters;

(d) Provide a sufficient number of assistant starters for
each race;

(e) Assign the starting gate stall positions to assistant
starters and notify the assistant starters of their respective
stall positions, or assign a foreman to act in his behalf, before
post time for each race;

(f) Assess and make recommendations to the board of
stewards on the ability of each person applying for an initial
jockey or exercise riders license in breaking from the gate
and working a horse in the company of other horses;

(g) Load horses into the gate in any order necessary to
ensure a safe and fair start;

(h) Recommend to the stewards horses that should be
scratched because a horse at the starting gate is refusing to
load or is unruly;

(i) Maintain a record of the horses schooling and their
behavior at and in the starting gate under their supervision.

(2) The starter will place and remove horses on the
starter's list for poor or unruly behavior in the starting gate.
Horses placed on the starter's list will be refused entry until
the horse has been satisfactorily schooled in the starting gate.
Schooling will be under the direct supervision of the starter or
his designee.

(3) The starter has complete authority over the starting
gate, the starting of horses, and the authority to give orders,
which are not in conflict with these rules.

(4) The starter will appoint all assistant starters. Assis-
tant starters must first demonstrate they are adequately
trained to safely handle horses in the starting gate. In emer-
gencies the starter may appoint qualified licensed individuals
to act as substitute assistant starters.

All assistant starters, and anyone appointed by the starter
to act as a substitute assistant starter, must wear a securely
fastened safety vests and helmets, which meet the standards
in WAC 260-12-180 (1) and (2), at all times when perform-
ing their duties.

(5) Assistant starters may not:

(a) Handle or take charge of any horse in the starting gate
without the expressed permission of the starter;

(b) Impede the start of a race;

(c) Strike a horse with ((a-whip)) any object;

(d) Use a device, unless approved by the stewards, to
assist in the loading of a horse into the starting gate;

(e) Ear a horse with anything other than a hand;

(f) Slap, boot or otherwise dispatch a horse from the
starting gate;

((6D)) (g) Strike or use abusive language to a jockey; or

((€2))) (h) Accept or solicit any gratuity or payment other
than his/her regular salary, directly or indirectly, for services
in starting a race.
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(6) The starter and assistant starters will report all unau-
thorized activities to the stewards.

WSR 19-23-043
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed November 13, 2019, 10:34 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
22-099.

Title of Rule and Other Identifying Information: Chapter
314-55 WAC, Marijuana licenses, application process,
requirements, and reporting, pertaining specifically to
enforcement of marijuana regulations. The Washington state
liquor and cannabis board (board) proposes new sections,
amendments, and repeal of existing rule that shift focus to a
compliance and education-based regulatory approach
designed to encourage and support licensee success. This
proposal also implements the majority of the requirements
and directives of ESSB 5318 (chapter 394, Laws of 2019).
The voluntary compliance program mandated by ESSB 5318
is being developed under a separate rule-making project.

Hearing Location(s): On January 8, 2020, at 10:00 a.m.,
at 1025 Union Avenue, Olympia, WA 98501.

Date of Intended Adoption: January 22, 2020.

Submit Written Comments to: Katherine Hoffman, 1025
Union Avenue, Olympia, WA 98501, email rules@lcb.wa.
gov, fax 360-664-9689, by January 8, 2020.

Assistance for Persons with Disabilities: Contact Claris
Nhanabu [Nnanabu], Americans with Disabilities Act coordi-
nator, human resources, phone 360-664-1642, fax 360-664-
9689, TTY 711 or 1-800-833-6388, email Claris.Nhanabu@
lcb.wa.gov [Claris.Nnanabu@lcb.wa.gov], by January 1,
2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules significantly restructure and revise existing rules
regarding enforcement of marijuana regulation in Washing-
ton state. The proposal shifts focus to a compliance and edu-
cation-based approach designed to encourage and support
licensee success. Among other things, the rule proposal
establishes a process for the issuance of a notice of correction
as opposed to a civil penalty when appropriate; reduces the
cumulative effect of escalating penalties from three to two
years; provides a deferral option; restructures existing pen-
alty grids by establishing penalty categories based on viola-
tion severity and relationship to public health and safety; sig-
nificantly reduces the number of violations that could result
in license cancellation, while balancing penalties across
license types; reincorporates and associates statutory refer-
ences with violation type; reduces all fines by fifty percent;
and incorporates the mandates and requirements of ESSB
5318, recently codified in chapter 69.50 RCW.

Reasons Supporting Proposal: In 2013, the board
adopted rules that established penalties for violations of mar-
ijuana statutes and rules. Over time, those statutes and rules
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have been revised in response to industry evolution, business
practices and market fluctuation. In late 2018, the board initi-
ated inquiry into revising rules related to the marijuana pen-
alty framework by approving a broadly scoped preproposal
statement of inquiry (CR-101) for chapter 314-55 WAC.
Shortly thereafter, ESSB 5318 (chapter 324, Laws of 2019),
originally introduced in February 2019 guided and directed
activities associated with that inquiry. ESSB 5318 provided
several directives that are realized in this proposal. These
proposed new rule sections and amendments, in addition to
proposed technical and clarifying revisions, establish a
revised penalty structure designed to support licensee suc-
cess, while supporting the overarching agency goal of ensur-
ing the highest level of public safety by continually improv-
ing and enforcing regulations that reflect the current,
dynamic regulatory environment.

Statutory Authority for Adoption: RCW 69.50.342 and
69.50.345.

Statute Being Implemented: ESSB 5318 (chapter 394,
Laws of 2019), codified in chapter 60.50 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor and canna-
bis board, governmental.

Name of Agency Personnel Responsible for Drafting:
Katherine Hoffman, Rules Coordinator, 1025 Union Avenue,
Olympia, WA 98501, 360-664-1622; Implementation and
Enforcement: Justin Nordhorn, Chief, 1025 Union Avenue,
Olympia, WA 98501, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required under RCW
34.05.328 (5)(b)(iv) because the rules only clarify language
without changing its effect. Additionally, a cost-benefit anal-
ysis is not needed under RCW 34.05.328 (5)(b)(v) because
the content of the rules are explicitly and specifically dictated
by statute.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; and rule content is explicitly and spe-
cifically dictated by statute.

Is exempt under RCW 19.85.025(3): WAC 314-55-502
(new), 314-55-505 (amended), 314-55-5055 (new),
314-55-506 (amended), 314-55-507 (amended),
314-55-509 (new), 314-55-520 (new), 314-55-521
(new), 314-55-522 (new), 314-55-523 (new), 314-
55-524 (new), 314-55-525 (new [amended]), 314-
55-540 (amended).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. This rule pro-
posal does not create any additional compliance costs, nor
does it create any additional administrative, or regulatory
burden. Rather, the reduction of all penalties by fifty percent,
the reduction of the number of violations that may result in
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license cancellation, the addition of a deferral option, and the
addition of the option to issue a notice of correction as
opposed to a civil penalty where appropriate are anticipated
to significantly reduce licensee compliance costs and regula-
tory burden, while increasing compliance success and ulti-
mately supporting business viability and growth.

November 13, 2019
Jane Rushford
Chair

NEW SECTION

WAC 314-55-502 Notice of correction. (1) The board
may issue a notice of correction to a licensee during a non-
technical assistance inspection or visit as described in this
chapter if the board becomes aware of conditions that are not
in compliance with chapters 69.50 and 69.51A RCW, and
this chapter.

(2) The notice of correction must include and clearly
state:

(a) A detailed description of the noncompliant condition;

(b) The text of the specific section or subsection of the
applicable rule;

(c) A statement of what is required to achieve compli-
ance;

(d) The date by which the board requires compliance to
be achieved;

(e) Notice of the means to contact any technical assis-
tance services provided by the board or others; and

(f) Notice of when, where, and to whom a request to
extend the time to achieve compliance for good cause may be
filed with the board.

(3) A notice of correction is not a formal enforcement
action, is not subject to appeal, and is a public record.

(4) If the licensee does not comply with the notice of cor-
rection, the board may issue an administrative violation
notice consistent with WAC 314-55-505 for the violations
identified in the notice of correction.

AMENDATORY SECTION (Amending WSR 16-11-110,
filed 5/18/16, effective 6/18/16)

WAC 314- 55 505 ((%a-t—a-ﬁe-t-h&pfeeed-ufes-feﬁet-l-

)) Admlmstratlve v10]atlon notlce (1)
((When-an-enforcement-officer believesthat-alicenseehas
wela%ed—a%l:@B—st&&&e—er—fegm—&Heﬂ—ehe—efﬁeer—may))

The board may issue an administrative violation notice with-
out issuing a notice of correction if:

(a) The licensee is not in compliance with chapters 69.50
and 69.51A RCW, this chapter, or both, and the noncompli-
ance poses a direct or immediate threat to public health and
safety:;

(b) The licensee has previously been subject to an
enforcement action or written notice for a violation of the
same statute or rule within the same penalty category, the
notice of correction for the violation has already been issued,
the licensee failed to timely comply with the notice, and such
notice is not subject to a pending request to the board to
extend the time to achieve compliance; or
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(c) The licensee has failed to respond to prior administra-

tive violation notices or has outstanding unpaid monetary
penalties; and

(d) The board can prove by a preponderance of the evi-
dence:

(i) Diversion of marijuana product out of the regulated
market or sales across state lines;

(ii) Furnishing of marijuana product to persons under

twenty-one years of age;

(iii) Diversion of revenue to criminal enterprises, gangs,

cartels, or parties not qualified to hold a marijuana license

based on criminal history requirements;
iv) The commission of nonmarijuana-related crimes; or

(v) Knowingly making a misrepresentation of fact to the
board, an officer of the board, or an employee of the board
related to conduct or action that is, or is alleged to be, any of
the violations identified in (d)(i) through (iv) of this subsec-
tion.

(2) The board will prepare an administrative violation
notice (((AVNY)) and mail or deliver the notice to the
licensee, licensee's agent, or employee.

(& Fhe-AVN)) (3) The administrative violation notice
will include:

(a) A ((completenarrative)) detailed description of the

alleged violation(s) ((the-efficeris-charging));

(b) The date(s) of the violation(s);

(c) ((
violated;)) The text of the specific section or subsection of
rule;

(d) An outline of the licensee's resolution options as out-
lined in WAC ((344-55-518)) 314-55-5055; and

(e) The recommended penalty((

S 1e g tod N ard by
i 0
o whiel g] . .

mng-eireumstanees;the penalty may beadjusted from-the stan-
dard-penalty)) as described in this chapter, and including a
description of known mitigating and aggravating circum-

stances considered in the penalty determination.

NEW SECTION

WAC 314-55-5055 Resolution options. (1) A licensee
must respond to an administrative violation notice within
twenty calendar days from receipt of the notice. The response
must be submitted on a form provided by the board. The
licensee may:

(a) Accept the recommended penalty identified in the
administrative violation notice;

(b) Request a settlement conference in writing;

(c) Request an administrative hearing in writing.

(2)(a) If a licensee does not respond to an administrative
violation notice within twenty calendar days of receipt of the
notice, recommended penalties including, but not limited to,
suspension, monetary penalties, and destruction of inventory
may take effect on the twenty-first day.

(b) If the recommended penalty is monetary and does not
include a suspension, inventory destruction, or both, the
licensee must pay a twenty-five percent late fee in addition to
the recommended monetary penalty.

Proposed
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(i) The board must receive payment of the monetary pen-
alty and twenty-five percent late fee no later than thirty days
after the administrative violation notice receipt date.

(i1) Payments received more than thirty days after the
administrative violation notice receipt date are subject to an
additional twenty-five percent late fee.

(iii) Licensees who do not respond to an administrative
violation notice will not be eligible to renew their marijuana
license.

(3) Licensees who do not pay monetary penalties for two
or more administrative violation notices in a two-year period
will not be eligible to renew their marijuana license.

(4) A licensee may request a settlement conference to
discuss the board's issuance of an administrative violation
notice issued under this chapter. The hearing officer or desig-
nee of the board will arrange the date, time, and place of the
settlement conference. A settlement agreement provides that
the licensee accepts the allegations contained in the adminis-
trative violation notice.

(a) The purpose of the settlement conference is to:

(1) Discuss the circumstances associated with the alleged
violation(s), including aggravating or mitigating factors;

(i1) Discuss the recommended penalties; and

(iii) Attempt to reach agreement on the appropriate pen-
alty and corrective action plan for the administrative viola-
tion notice.

(b) During a settlement conference, a licensee issued an
administrative violation notice may request deferral of an
administrative violation notice if all of the following criteria
are met:

(1) The alleged violation is the first violation in a viola-
tion category;

(i1) The licensee has no other violation history in that
penalty category within a two-year window; and

(iii) The licensee submits a plan to correct, remedy, or
satisfy identified violations as described in the administrative
violation notice including, but not limited to, monetary pen-
alties.

(c) If the licensee is not issued any administrative viola-
tion notices or any other notice of noncompliance during the
year following approval of the deferral of administrative vio-
lation, the record of administrative violation notice will not
be considered for licensing renewal or penalty escalation.

(d) If the licensee is issued an administrative violation
notice or any other notice of noncompliance at any time
during the year following approval of the deferral of admin-
istrative violation, the record of the administrative violation
notice will remain on the licensee's licensing history, and the
original sanction for the deferred violation will be imple-
mented based on the frame established in the settlement
agreement, or ten days from the date of default.

(5) The hearing officer or designee will prepare a settle-
ment agreement. The agreement must:

(a) Include the terms of the agreement regarding an
alleged violation or violations by the licensee of chapters
69.50 and 69.51A RCW, any part of chapter 314-55 WAC,
and any related penalty or licensing restriction; and

(b) Be in writing and signed by the licensee or the
licensee's designee and the hearing officer or designee.
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(6) If a settlement agreement is entered between a
licensee and a hearing officer or designee of the board at or
after a settlement conference, the terms of the settlement
agreement must be given substantial weight by the board.

(7) The hearing officer or designee will forward the set-
tlement agreement to the board or designee for final approval.
If the board, or designee approves the settlement agreement,
a copy of the signed agreement will be sent to the licensee,
and will become part of the licensing history, unless other-
wise specified in this chapter.

(8) If the board, or designee, does not approve the settle-
ment agreement, the licensee will be notified of the decision
in writing. The licensee may:

(a) Renegotiate the settlement agreement with the hear-
ing officer or designee; or

(b) Accept the originally recommended penalty; or

(c) Request a hearing on the administrative issues identi-
fied in the administrative violation notice.

(9) Monetary penalty collection. If monetary penalties
are assessed as part of an administrative violation, settlement
agreement, or both, licensees must submit payment to the
board in a time frame established by the board, consistent
with subsection (2)(a) and (b) of this section.

(a) If a licensee does not timely submit payment of any
monetary fine, the board will begin collection or other appro-
priate action.

(b) The board will provide a notice of collection action to
the licensee. The notice of collection action establishes the
licensee as a debtor for purposes of debt collection.

(c) If the licensee does not respond to the notice of col-
lection within thirty days, the board may:

(i) Assess a twenty-five percent late fee consistent with
subsection (2)(a) of this section; and

(1) Assign the debt to a collection agency.

AMENDATORY SECTION (Amending WSR 16-11-110,
filed 5/18/16, effective 6/18/16)

WAC 314-55-506 ((Whatis-the-proeess—onee-the
WSECBsummariysuspends—amarijuanasHeense?))

Summary license suspension. (1) The ((WSEEB)) board
may summarily suspend any license after the ((W-SEEB's))

board's enforcement division has:

(a) Completed a preliminary staff investigation of the
violation; and

(b) Upon a determination that immediate cessation of the
licensed activities is necessary for the protection or preserva-
tion of the public health, safety, or welfare.

(2) Suspension of any license under this ((prevision-shah
t-ake—eﬁfeet)) section is effective immediately upon personal
service of the summary suspension order on the licensee or
employee thereof ((efthe-summary-suspension-orderunless
otherwise provided-in-the-order)).

(3) When a license has been summarily suspended by the
((WSEEB)) board, an adjudicative proceeding for revocation
or other action must be promptly instituted before an admin-
istrative law judge assigned by the office of administrative
hearings. If a request for an administrative hearing is timely
filed by the licensee or permit holder, then a hearing ((shall))
will be held within ninety calendar days of the effective date
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of the summary suspension ordered by the ((WSEEB)) board.
The ninety-day period may be extended for good cause.

AMENDATORY SECTION (Amending WSR 16-11-110,
filed 5/18/16, effective 6/18/16)

WAC 314-55-507 ((Hew-may-alieensee-challenge-the
stmary-suspensiorof-his-or-hermarijuanaticense?))
Petition for stay. (1) ((Bpensummarysuspensionofa
hieense-by-the- WSLCB-pursuantto)) When the board sum-
marily suspends a license under WAC 314-55-506, an
affected licensee may petition the ((W-SEEB)) board for a
stay of suspension ((pﬂf&&&ﬂi—%@—R@W%#@é—%q—&ﬂd
34-05-556(1))). A petition for a stay of suspension must be
received by the ((WSEEB)) board within ((fifteen)) ten cal-
endar days of service of the summary suspension order on the
licensee. The petition for stay ((shal-state-the-basis-en-which

the-stayis—sought)) must clearly describe the basis for the
stay.

(2) A hearing ((shaH)) will be held before an administra-
tive law judge within fourteen calendar days of receipt of a
timely petition for stay. The hearing ((shal-be)) is limited to
consideration of whether a stay should be granted, or whether
the terms of the suspension ((#ay)) will be modified to allow
the conduct of limited activities under current licenses ((ex
permits)).

(3) ((Any)) A hearing conducted ((purstantte)) under
subsection (2) of this section ((shal)) will be a brief adjudica-
tive proceeding under RCW 34.05.485. The agency record
for the hearing ((shall)) must consist of the documentary
information upon which the summary suspension was based.
The licensee is permitted to supplement the record with addi-
tional documentation during the brief adjudicative proceed-
ing. The licensee ((erpermit-heldershall-havethe-burdenof
demenstrating)) must demonstrate by clear and convincing
evidence that:

(a) The licensee is likely to prevail upon the merits at
hearing;

(b) Without relief, the licensee will suffer irreparable
injury. For purposes of this section, ((ehmination-of)) income
alone from licensed activities ((shall-netbe)) is not deemed
irreparable injury;

(c) The grant of relief will not substantially harm other
parties to the proceedings; and

(d) The threat to the public health, safety, or welfare is
not sufficiently serious to justify continuation of the suspen-
sion, or that modification of the terms of the suspension will
adequately protect the public interest.

(4) The initial order on stay ((shall-be)) is effective
immediately upon service unless another date is specified in
the order.

NEW SECTION

WAC 314-55-509 Penalty structure. (1) The board
determines if a penalty will be imposed. Penalties are based
on the severity of the violation in the following categories:

(a) Category I: Violations of a severity that would make
a license eligible for cancellation on a first offense;

(b) Category II: Violations that create a direct or imme-
diate threat to public health, safety, or both;
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(c) Category III: Violations that create a potential threat
to public health, safety, or both;

(d) Category IV: Significant regulatory violations;

(e) Category V: Procedural and operational violations;

(f) Category VI: Statutory violations.

(2) For purposes of assessing penalties, only violations
occurring in the two-year time period immediately preceding
the date of the violation will be considered unless otherwise
provided in this chapter.

(3) The board may, at its discretion, deviate from the pre-
scribed penalties herein. Such deviations will be determined
on a case-by-case basis, considering mitigating and aggravat-
ing factors.

(a) Mitigating factors may result in a waiving or lower-
ing of fines, civil penalties, imposition of a fine in lieu of sus-
pension, or fewer days of suspension. Mitigating factors may
include demonstrated business policies and practices that
may reduce risk to public health and safety.

(b) Aggravating factors may result in increased days of
suspension, increased monetary penalties, cancellation, or
nonrenewal of a marijuana license. Aggravating factors may
include obstructing an investigation, business operations,
behaviors, or both, that increase risk to public health and
safety.

(4) For violations that occurred before the effective date
of these rules, enforcement action will be based on the rules
that were in effect on the date the violation occurred. Subsec-
tion (2) of this section shall apply to all enforcement actions
regardless of the date the violation occurred.

AMENDATORY SECTION (Amending WSR 16-11-110,

filed 5/18/16, effective 6/18/16)

WAC 314-55-520 ((Greupl-vielations-againstpublie
safetyz)) Category 1. ((Greupt-violations-are-considered-the
s | ] ¥ | bl
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Violations of a severity that would make a license eligible for cancellation on a first offense. The board may not cancel a

license for a single violation, unless it can prove a Category I violation by a preponderance of the evidence.

Category I

Violations of a Severity That Would Make a License Eligible for Cancellation on the First Offense

Violation Type

1st Violation

2nd Violation in a
Two-vear Window

Marijuana purchased from an unlicensed entity.
WAC 314-55-083(4)

License cancellation

Marijuana sold to an unlicensed. nonretail source. Illegal sales out of the

licensed market place.
WAC 314-55-083(4)

License cancellation

Condition of suspension violation: Failure to follow any suspension

restriction while marijuana license is suspended.
WAC 314-55-540

Original penalty plus
10-day suspension
with no monetary

option

License cancellation

[47]
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Violation Type

1st Violation

2nd Violation in a
Two-year Window

Transportation or storage of marijuana to or from an unlicensed
source, diversion of product. or both.

WAC 314-55-083(4)

License cancellation

Transportation of marijuana outside of Washington state boundaries.

License cancellation

RCW 69.50.342 (1)(k)
RCW 69.50.345(10)
WAC 314-55-310(1)

True party of interest (TPI). Allowing a person to exercise ownership or

License cancellation

control if the person would not have qualified based on affiliation with a

criminal enterprise as described in chapter 69.50 RCW.
WAC 314-55-035(1)

Financier. Receiving money from a financier that was not disclosed to or
approved by the board when the financier has a criminal history demonstrat-
ing an affiliation with criminal enterprises, gangs, or cartels; or the money

provided by a financier originated from criminal enterprises, gangs, or car-
tels.

WAC 314-55-035(4)

License cancellation

NEW SECTION

WAC 314-55-521 Category I1. Violations that create a direct or immediate threat to public health, safety, or both.

Category II

Violations That Create a Direct or Immediate Threat to Public Health, Safety, or Both

2nd Violation in a

3rd Violation in a

4th Violation in a

Criminal conduct: Per-
mitting or engaging in
criminal conduct, or both.

option option

Disorderly conduct, or
apparent intoxication of
a licensee or employee, or
permitting on premises.
Title 9 RCW

Title 9A RCW

WAC 314-55-110 (4)(b)

Violation Type 1st Violation Two-year Window Two-year Window Two-year Window
Furnishing to persons 5-day suspension or 10-day suspension or | 30-day suspension License cancellation
under twenty-one years | $1,250 monetary $7,500 monetary
of age, except as allowed | option option
in RCW 60.50.357.

RCW 69.50.354

WAC 314-55-079(1)

Conduct violations: 5-day suspension or 10-day suspension or | 30-day suspension License cancellation
$1,250 monetary $7,500 monetary

Operating an unap- $10,000 monetary fine | License cancellation
proved CO? or hydro-
carbon extraction sys-
tem.

WAC 314-55-104

Proposed [48]




Washington State Register, Issue 19-23

WSR 19-23-043

Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Intentional use of unau-
thorized pesticides, soil
amendments, fertiliz-
ers, other crop produc-
tion aids.

RCW 69.50.342

WAC 314-55-084

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine and destruc-
tion of affected mari-
juana

Tier 1: $7,500

Tier 2: $15,000

Tier 3: $22,500
monetary fine and
destruction of affected
marijuana

License cancellation

Adulterated usable mar-
ijuana with organic or
nonorganic chemical or
other compound.

WAC 314-55-077 (5)(b)
WAC 314-55-101

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine and destruc-
tion of affected mari-
juana

Tier 1: $7,500

Tier 2: $15,000

Tier 3: $22,500
monetary fine and
destruction of affected
marijuana

License cancellation

Transportation of mari-
juana without a mani-
fest.

WAC 314-55-085(3)
WAC 314-55-096 (1) and
2

WAC 314-55-105(2)
WAC 314-55-310(3)

Retail/transporter:
$1,250 monetary fine

Producer/processor:
Tier 1: $1,250

Tier 2: $2,500

Tier 3: $5,000 mone-
tary fine

Retail/transporter:
5-day suspension or
$2,500 monetary
option

Producer/processor:
Tier 1: $2,500

Tier 2: $5,000

Tier 3: $10,000
monetary fine

License cancellation

Obstruction: Misrepre-
sentation of fact; not per-
mitting physical presence.
WAC 314-55-185

10-day suspension or
$7,500 monetary
option

30-day suspension

License cancellation

Failure to use and main-
tain traceability, or
both: Including, but not
limited to, failure to main-
tain records for flowering
plant, finished product,
any post-harvest product,
any plant not on approved
floor-plan, or not tagged,
reusing identifier.

WAC 314-55-083(4)

$1,250 monetary fine

5-day suspension or
$2,500 monetary fine

10-day suspension or
$5,000 monetary fine

License cancellation

Pickup, unload, or deliv-
ery at an unauthorized
location.

WAC 314-55-085 (5)(f)
WAC 314-55-310

Retail/transportation:
30-day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Retail/transporter: 60-
day suspension

Producer/processor:
Tier 1: $20,000

Tier 2: $40,000

Tier 3: $60,000 mone-
tary fine

License cancellation

[49]
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WAC 314-55-522 Category III. Violations that create a potential threat to public health, safety, or both.

Category III

Violations That Create a Potential Threat to Public Health, Safety, or Both

Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Driver transporting
without a valid driver's
license.

WAC 314-55-310 (5)(a)

5-day suspension or
$1,250 monetary
option

10-day suspension

30-day suspension

License cancellation

Exceeding maximum
serving requirements
for marijuana-infused
products.

WAC 314-55-095 (1)(a)
and (b)

Exceeding transaction
limits.

WAC 314-55-095 (2)(c)

$1,250 monetary fine

Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500
monetary fine

Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000
monetary fine

License cancellation

Failure to follow and
maintain food process-
ing facility require-
ments.

RCW 69.50.342 (1)(a)
and (c)

WAC 314-55-077 (4)(b)
WAC 246-70-070 (1) and
@

$1,250 monetary fine

Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500
monetary fine

Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000
monetary fine

Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Failure to maintain
required surveillance
system.

WAC 314-55-083(3)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

10-day suspension or
$7,500 monetary
option

30-day suspension or
$15,000 monetary
option

Retail sales: Unautho- $500 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension
rized marijuana-infused $1,250 monetary $2,500 option

products. option

WAC 314-55-077 (9)(a)

and (b)

True party of interest: 5-day suspension or 10-day suspension or | Retail/transporter: Retail/transporter:

Allowing a person to
exercise ownership or
control who has not been
disclosed to the board,
and would have failed for
any reason.

WAC 314-55-035

$2,500 monetary
option

$5,000 monetary
option

30-day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

60-day suspension

Producer/processor:
Tier 1: $20,000

Tier 2: $40,000

Tier 3: $60,000 mone-
tary fine

Proposed
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Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Financier. Receiving
money from a financier
that was not disclosed to
or approved by the board
when the financier or the
source of funds would not
have qualified for any rea-
son.

WAC 314-55-035

5-day suspension or
$2,500 monetary
option

10-day suspension or
$5,000 monetary
option

Retail/transporter:
30-day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Retail/transporter:
60-day suspension

Producer/processor:
Tier 1: $20,000

Tier 2: $40,000

Tier 3: $60,000 mone-
tary fine

Obstruction: Failure to
furnish records.
WAC 314-55-185 (1)(c)

5-day suspension or
$2,500 monetary
option

10-day suspension or
$5,000 monetary
option

30-day suspension

60-day suspension

Failure to use traceabil-
ity, maintain traceabil-
ity, or both for quality
assurance testing, includ-
ing pesticide testing,
potency testing, or both.
WAC 314-55-083 (4)(k)

$1,250 monetary fine

$2,500 monetary fine

10-day suspension or
$7,500 monetary
option

30-day suspension or
$15,000 monetary
option

Noncompliance with
marijuana processor
extraction require-
ments.

WAC 314-55-104

$1,250 monetary fine

$2,500 monetary fine

$7,500 monetary fine

$15,000 monetary fine

Sales in excess of trans-
action limits.
WAC 314-55-095 (2)(c)

$1,250 monetary fine

S5-day suspension or
$2,500 monetary
option

10-day suspension or
$7,500 monetary
option

30-day suspension or
$15,000 monetary
option

NEW SECTION

WAC 314-55-523 Category IV. Violations that are significant regulatory violations.

Category IV

Significant Regulatory Violations

Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Noncompliance with $500 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension or
record keeping require- $1,250 monetary fine | $2,500 monetary $7,500 monetary
ments. option option

WAC 314-55-087

Marijuana illegally $500 monetary fine S5-day suspension or 10-day suspension or | 30-day suspension or

given away, including
being sold below the cost
of acquisition, true
value, or both.

WAC 314-55-017(3)
WAC 314-55-018 (2)(f)
WAC 314-55-018(5)
WAC 314-55-077 (11)(b)

$2,500 monetary
option

$7,500 monetary
option

$15,000 monetary
option

[51]
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Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Retail sales: Use of an
unauthorized money
transmitter.

WAC 314-55-115(5)

$500 monetary fine

5-day suspension or
$1,250 monetary
option

10-day suspension or
$2,500 monetary
option

30-day suspension or
$7,500 monetary
option

Misuse or unauthorized
use of marijuana license
(operating outside of
license class).

RCW 69.50.325

5-day suspension or
$2,500 monetary
option

10-day suspension or
$5,000 monetary
option

30-day suspension or
$10,000 monetary
option

60-day suspension or
$20,000 monetary
option

Selling or purchasing

5-day suspension or

10-day suspension or

30-day suspension or

60-day suspension or

conditional sales, pro-
hibited practices, or
both.

WAC 314-55-017(1)
WAC 314-55-018

$2,500 monetary
option

$7,500 monetary
option

marijuana on credit. $2,500 monetary $5,000 monetary $10,000 monetary $20,000 monetary
WAC 314-55-018 option option option option

WAC 314-55-115

Engaging in nonretail $1,250 monetary fine | 5-day suspension or 10-day suspension or | 30-day suspension or

$15,000 monetary
option

Operating/floor plan:
Violations of a WSLCB
approved operating plan.
WAC 314-55-020 (11)(a)

$500 monetary fine

5-day suspension or
$1,250 monetary
option

10-day suspension or
$2,500 monetary
option

30-day suspension or
$7,500 monetary
option

Failure to maintain
required insurance.
WAC 314-55-082
WAC 314-55-310

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

10-day suspension or
$7,500 monetary
option

30-day suspension or
$15,000 monetary
option

Unauthorized sale to a
retail licensee (proces-
sor).

RCW 69.50.360

RCW 69.50.363

WAC 314-55-077
WAC 314-55-083(4)

$1,250 monetary fine

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $10,000 mone-
tary fine

Tier 1: $7,500

Tier 2: $15,000

Tier 3: $30,000 mone-
tary fine

Tier 1: $15,000

Tier 2: $30,000

Tier 3: $60,000 mone-
tary fine

proved product storage
or delivery (trans-
porter).

WAC 314-55-310 (5)(d)

Packaging and labeling. | $500 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension or

WAC 314-55-105 $1,250 monetary $2,500 monetary $7,500 monetary
option option option

Unauthorized or unap- | $1,250 monetary fine | Tier 1: $2,500 Tier 1: $5,000 Tier 1: $10,000

proved product storage Tier 2: $5,000 Tier 2: $10,000 Tier 2: $20,000

or delivery (proces- Tier 3: $7,500 mone- | Tier 3: $15,000 mone- | Tier 3: $30,000 mone-

sor/producer). tary fine tary fine tary fine

WAC 314-55-085(5)

Unauthorized or unap- | $1,250 monetary fine | $2,500 monetary fine | $5,000 monetary fine | $10,000 monetary fine

Proposed

[52]




Washington State Register, Issue 19-23

WSR 19-23-043

Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Failure to meet mari-
juana waste disposal
requirements.

WAC 314-55-097

$1,250 monetary fine

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Sampling violations
(processors/producers:
Vendor, educational,
and internal quality
control samples).
WAC 314-55-096

$1,250 monetary fine

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Sampling violations
(retail).

WAC 314-55-096(5)
WAC 314-55-096(6)

$1,250 monetary fine

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Failure to maintain
required security alarm.
WAC 314-55-083(2)

$1,250 monetary fine

$2,500 monetary fine

$5,000 monetary fine

$10,000 monetary fine

NEW SECTION

WAC 314-55-524 Category V. Violations that are procedural and operational.

Category V

Procedural and Operation Violations

Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Hours of service: Sales
of marijuana between
8:00 a.m. and 12:00 a.m.
WAC 314-55-147

$500 monetary fine

5-day suspension or
$1,250 monetary fine

10-day suspension or
$2,500 monetary
option

30-day suspension

General advertising vio-
lations.

RCW 69.50.369

WAC 314-55-155

$1,250 monetary fine

S5-day suspension or
$2,500 monetary
option

10-day suspension or
$5,000 monetary
option

30-day suspension or
$10,000 monetary
option

Engaging in conditional

$1,250 monetary fine

5-day suspension or

10-day suspension or

30-day suspension or

sales. $2,500 monetary $5,000 monetary $10,000 monetary
WAC 314-55-017(2) option option option

Licensee, employee, or | $250 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension or
both failing to display $500 monetary option | $1,250 monetary $2,500 monetary
identification badge. option option

WAC 314-55-083(1)

Failure to post required | $250 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension or
signs. $500 monetary option | $1,250 monetary $2,500 monetary
WAC 314-55-086 option option
Unauthorized change of | $500 monetary fine 5-day suspension or 10-day suspension or | 30-day suspension or
business name. $1,250 monetary $2,500 monetary $5,000 monetary
WAC 314-55-130 option option option

[53]
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Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

Transporting marijuana
in an unauthorized vehi-
cle.

WAC 314-55-085(5)
WAC 314-55-310

$1,250 monetary fine

Retail/transporter:
5-day suspension or
$2,500 monetary
option

Producer/processor:
Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Retail/transporter: 10-
day suspension

Producer/processor:
Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Retail/transporter: 30-
day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Exceeding maximum
delivery time frame.
WAC 314-55-085

WAC 314-55-083 (4)(d)

$1,250 monetary fine

Retail/transporter:
5-day suspension or
$2,500 monetary
option

Producer/processor:
Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Retailer/Transporter:
10-day suspension

Producer/processor:
Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Retail/transporter: 30-
day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Failure to maintain
standardized scale
requirements (pro-
ducer/processor).
WAC 314-55-099

$1,250 monetary fine

Tier 1: $2,500

Tier 2: $5,000

Tier 3: $7,500 mone-
tary fine

Tier 1: $5,000

Tier 2: $10,000

Tier 3: $15,000 mone-
tary fine

Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Unauthorized driver or
passenger.
WAC 314-55-310 (5)(a)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

10-day suspension

30-day suspension

Transportation of mari-
juana without an accu-
rate manifest.

WAC 314-55-085(3)
WAC 314-55-310(3)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

10-day suspension

30-day suspension

Load exceeding maxi-
mum delivery amount.
RCW 69.50.385(3)
WAC 314-55-083 (4)(d)
WAC 314-55-085(1)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

10-day suspension

30-day suspension

Retail sales: Accepting
returns.
WAC 314-55-079(12)

$500 monetary fine

5-day suspension or
$1,250 monetary
option

10-day suspension or
$2,500 monetary
option

30-day suspension

Failure to use traceabil-
ity, maintain traceabil-
ity, or both. (e.g., failure
to comply with traceabil-
ity requirements for
clones, seeds; illegal or
folded tags; movement
within a location)

WAC 314-55-083(4)

5-day suspension or
$2,500 monetary
option

10-day suspension or
$5,000 monetary
option

Retail/transporter: 30-
day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Retail/transporter:
60-day suspension

Producer/processor:
Tier 1: $20,000

Tier 2: $40,000

Tier 3: $60,000 mone-
tary fine

Proposed
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Violation Type

1st Violation

2nd Violation in a
Two-year Window

3rd Violation in a
Two-year Window

4th Violation in a
Two-year Window

True party of interest
(TPI): Allowing a person
not disclosed to the board
who would have qualified
to exercise ownership or
control, or allowing a TPI
previously approved by
the board to provide funds
without disclosure.

WAC 314-55-035(XX)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

Retail/transporter: 10-
day suspension or
$5,000 monetary
option

Producer/Processor:
Tier 1: $5,000

Tier 2: $10,000

Tier 3: $20,000 mone-
tary fine

Retail/transporter: 30-
day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

Financier. Receiving
money from a financier
previously approved by
the board that was not
timely disclosed to the
board or that was timely
disclosed to the board but
the source could not be
verified.

WAC 314-55-035(XX)

$1,250 monetary fine

5-day suspension or
$2,500 monetary
option

Retail/transporter: 10-
day suspension or
$5,000 monetary
option

Producer/Processor:
Tier 1: $5,000

Tier 2: $10,000

Tier 3: $20,000 mone-
tary fine

Retail/transporter: 30-
day suspension

Producer/processor:
Tier 1: $10,000

Tier 2: $20,000

Tier 3: $30,000 mone-
tary fine

AMENDATORY SECTION (Amending WSR 18-22-055, filed 10/31/18, effective 12/1/18)

WAC 314-55-525 ((Gfm&-p—l—rggtﬂ&tﬁfy—ﬁ%&t-iﬁﬂ&)) Category VL. ((

Group 2 viokat tations invoving-genere

[55]

Proposed



WSR 19-23-043 Washington State Register, Issue 19-23

rnd Vielationd 3rd-Viel - \iolation
VielationType st Vielation three-year-window three-year-window three-year-window

failing-to-display- 5-day-suspenston-or 10-day-suspenstonor- | 30-day-suspension

reqttired-seeurity- $500-menetary-option | $1,500-menetary-

sarm-and-survel- $2.500-monetary- $5;000-monetary-fine Producer/processor:
o 314-55 WAC : ter 315
Produecer/processor- T $5.000 Fier2:-$36;000
$2.500-monetary-fine e Fier3-560.000-mone-
tary-fine-
: : . : : Hati ST
i PFOT ] F 10-d PO 30-d T
f ’ > ’ ) Producer/processor:
tary-fine-
monthly-taxpay- sionor-$1,000-moene- | pensionor$2;500- pension
ments: tary-option menetary-option
Chapter-69-50-REW
Chapter 314-55-WAC
red-sions. l . $500- | 10-d . s
Chapter-69-50-REW monetary-option $H500-menetary- $5.000-monetary-
Chapter 3+4-55-WAC Prod : optien optien
$500-monetaryfine Predueer/proeesser:- Predueer/proeesser:-
Adl-tiers: $1500-mene- | Adl-tiers: $5;000-mene-
tary-fine- taryfine-
andior-maintain- $2;500-menetary- penston-or-$5;000- pension
traceabilit: optien monetaryfine .
Chapter 314-55-WAC Producer/proeessor:
tary-fine-
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rrd-Vielrtions Ird-Vielrtions h\iolationi
Vielation T st Violati I ind \ i L ind
. . i ) $2.506 . $5.000 .
f y-opti ) Produeer/processer:
TFier2:-$10.000 Fier3:-$60,000-mone-
tary fine
isition, . $1.00¢ . ’ .
] l, Heenl . I ; I -
& ¥ Producer/processor- | Producer/processer: Fier+-$15;000 '
Tier2:-$10.000 Fier3+-$60,000-mone-
taryfine
wiutherizedmeoney-  $1-000-monetary- $2.500-menetary-
Chapter 314-55-WAC
unauthorizedprod-
Hets:
Chapter69-50-REW
preduetsiaaraaner
visible-to-the-general-
blief bk
Chapter 69-56 REW
Retaitsatos U " s d . . X - T :
. . $1.660 $2,SQ§G : i 5 )
nfused ji ’ ) .
Chapter 314-55-WAC

Statutory penalty violations.

Category VI
Statutory Penalty Violations

Allowing a minor to fre-

$1.000 monetary fine

quent a retail store.
RCW 69.50.357(2)

Allowing persons under
twenty-one vears of age to

frequent a retail licensed

premises.
RCW 69.50.357

$1.000 monetary fine

Employee under legal age.
RCW 69.50.357(2)

$1.000 monetary fine

Opening or consumin
marijuana on a licensed

retail premises. or both.
RCW 69.50.357(4)

$1.000 monetary fine

Retail outlet selling unau-

thorized products.
RCW 69.50.357 (1)(a)

$1,000 monetary fine

AMENDATORY SECTION (Amending WSR 16-11-110,

filed 5/18/16, effective 6/18/16)

WAC 314-55-540 ((Infermatien—abeut)) Marijuana
license suspensions. (1) On the effective date of a marijuana

Proposed
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license suspension ((gees-inte-effeet)), a (WSEEB)) board

enforcement officer will post a suspension notice in a con-
spicuous place on or about the licensed premises. This notice
will state that the license has been suspended by order of the
((WSEEB-duete)) board based on a violation of ((a
WSEEB)) applicable law or rule.

(2) During the period of marijuana license suspension,
the licensee and employees:

(a) Are required to ((maintain-eomphianee)) comply with
all applicable ((marijaana)) laws and rules;

(b) May not remove, alter, or cover the posted suspen-
sion notice, and may not permit another person to do so;

(c) May not place or permit the placement of any state-
ment on the licensed premises indicating that the premises
have been closed for any reason other than as stated in the
suspension notice;

(d) May not advertise by any means that the licensed
premises is closed for any reason other than as stated in the
((WSSEEB's)) board's suspension notice.

(3) During the period of marijuana license suspension a
marijuana licensee:

(a) ((A—marijuanaticensee)) May not operate ((histher))
their business.

(b) (€ ' 5 5 ;

5 i ) May not sell, deliver, service,
destroy, remove, or receive marijuana.

5

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 314-55-510 What options does a licensee have once
he/she receives a notice of an adminis-
trative violation?

WAC 314-55-515 What are the penalties if a marijuana
license holder violates a marijuana law

or rule?
WAC 314-55-530 Group 3 license violations.

WAC 314-55-535 Group 4 marijuana producer and/or pro-

cessor violations.

WAC 314-55-537 Group 5 license violations.

WSR 19-23-046
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed November 13, 2019, 11:49 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
03-060.

Title of Rule and Other Identifying Information: WAC
314-05-020 Special occasion license, 314-05-025 Applica-
tion process for a special occasion license, 314-05-030
Guidelines for special occasion license events, and 314-05-
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035 Advertising and branded promotional items for special
occasion events.

The above sections were revised to clarify requirements
for special occasion license applications, events, and adver-
tising. Other changes include the removal of unnecessary and
outdated language and additional technical and clarifying
updates.

Hearing Location(s): On January 8, 2020, at 10:00 a.m.,
at 1025 Union Avenue, Olympia, WA 98504.

Date of Intended Adoption: On or after January 22, 2019
[20207].

Submit Written Comments to: Janette Benham, P.O. Box
43080, Olympia, WA 98504, email rules@lcb.wa.gov, fax
360-664-9689, by January 8, 2020.

Assistance for Persons with Disabilities: Contact Claris
Nnanabu, Americans with Disabilities Act coordinator,
human resources, phone 360-664-1642, fax 360-664-9689,
TTY 711 or 1-800-833-6388, email Claris.Nnanabu@]Icb.
wa.gov, by December 30, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
revisions clarify requirements for special occasion licenses,
including the application process, guidelines for special occa-
sion events, and advertising requirements for special occa-
sion events. Rule revisions will help ensure applicants and
licensees operate under applicable statutory provisions and
have clear guidelines in place.

Reasons Supporting Proposal: As part of the Washington
state liquor and cannabis board (WSLCB) ongoing rules
review process, revisions and updates were necessary to
ensure applicants and licensees have clear and relevant
guidelines in place regarding special occasion licenses and
events. The rule revisions will also ensure applicants and
licensees have clear rules in place and will help reduce the
number of calls to WSLCB staff. Revisions also include addi-
tional technical and clarifying updates.

Statutory Authority for Adoption: RCW 66.08.030.

Statute Being Implemented: RCW 66.24.010, 66.24.375,
66.24.380, 66.28.040, 66.28.070, 66.28.285, 66.28.290,
66.28.295, 66.28.300, 66.28.305, 66.28.310, 66.28.315,
66.28.320.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSLCB, governmental.

Name of Agency Personnel Responsible for Drafting:
Janette Benham, Rules Coordinator, 1025 Union Avenue,
Olympia, WA, 360-664-1760; Implementation: Becky
Smith, Licensing Director, 1025 Union Avenue, Olympia,
WA, 360-664-1615; and Enforcement: Justin Nordhorn,
Enforcement Chief, 1025 Union Avenue, Olympia, WA,
360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required because the
subject of proposed rule making does not qualify as a signif-
icant legislative rule or other rule requiring a cost-benefit
analysis under RCW 34.05.328(5). Requirements outlined in
the rules are explicitly and specifically dictated by statute. In
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addition, the rules relate to process requirements for applying
for a license.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute; and
rules adopt, amend, or repeal a procedure, practice,
or requirement relating to agency hearings; or a fil-
ing or related process requirement for applying to an
agency for a license or permit.

November 13, 2019
Jane Rushford
Chair

AMENDATORY SECTION (Amending WSR 17-08-099,
filed 4/5/17, effective 5/6/17)

WAC 314-05-020 ((Whatis—=)) Special occasion
license((2)). (1) Per RCW 66.24.380, a special occasion
license allows a nonprofit organization to sell, at a specified
date, time, and place:

(a) Spirits, beer, and wine by the individual serving and
wine by the bottle for on-premises consumption; and

(b) Spirits, beer, and wine in original, unopened contain-
ers for off-premises consumption((-and

Wine in-originak i . ;
prior-te-the-event)).

(2) Special occasion licensees ((are—tmited—te)) may
have no more than twelve days of events per calendar year
(see RCW 66.24.380(1) for an exception for agricultural
fairs).

(3) The fee for ((this)) the special occasion license is

(($69)) sixty dollars per day, per event. ((Multipte)) Each
additional alcohol service ((feeations)) area at an event

((are)) is an additional sixty dollars per ((loeation)) day.
(4) (PerREW-6624375aH proceeds{romthesale-of
oohol ol . ireotlebaok s

tterr)) A special occasion license is a retail liquor license.

Nonprofit organizations must comply with applicable retail
liquor license requirements when operating under the special

occasion license.

WSR 19-23-046

AMENDATORY SECTION (Amending WSR 16-01-102,
filed 12/16/15, effective 1/16/16)

WAC 314-05-025 Application process for a special
occasion license. (1) Special occasion applications ((net-
mally-take)) must:

(a) Be submitted at least forty-five days ((to-preeess—Fhe

forty-five-days-before-the-event:

2))) prior to an event where no minors will attend; or

(b) Be submitted with an application addendum at least
sixty days prior to an event where the applicant requests
minors in attendance.

(2) Special occasion applications must include:

(a) Documentation verifying that the organization is a

registered nonprofit;

(b) The name of any winery that will be taking orders at
the event and accepting payment for wine of its own produc-
tion to be delivered at a later date; and

(¢) Any additional information requested by the board.

(3) Applications submitted less than the required forty-
five or sixty days prior to the event may not be approved.

(4) Per RCW 66.24.010(8), ((when-the-liquor-and-canna-

. ) . ieation—it)) the
board must send a notice to the local authority for each appli-
cation received. The local authority has twenty days to

respond ((with-any-input-and-they-may)) or request an exten-

sion for good cause.

((3)Theliquor—and—eannabis)) (5) The board may
((run)) conduct a criminal history check on the organization's
officers and/or managers.

(4 The tiquorand-eannabisboard requires-documenta-
. . Lo ’
t]xea te-verify t.he E*gg amizaton-s 4 E]ena ﬁde. "Ei.ififﬁt i ]he

| A l ol Fined-in WAC 3
05-020-and314-05-025-

l 1407 WAL ’ b
for-dental-ofa-speeial-eceasionlieense:)) (6) Special occasion
licenses may be denied for reasons including, but not limited
to, those outlined in chapter 314-07 WAC. Denials are sub-

ject to the provisions of the Administrative Procedure Act,
chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 12-17-006,
filed 8/1/12, effective 9/1/12)

WAC 314-05-030 Guidelines for special occasion
license events. (1) The special occasion license must be
posted at each alcohol service area at the event.

(2) ((Special-oceasionticensees-may-get-atecohol-for-the

(a))) Per RCW 66.28.070, all spirits, beer, and wine
((mrust-be-purchased-atretatfrom)) purchased for the event
by the special occasion licensee may only be purchased in the
manufacturer's approved container or package from the fol-
lowing:

(a) A licensed off-premises retailer; ((frem—a—spirits;
beer;-er-wine))

(b) A distributor; ((frema-distiler;-a-eraft-distier;))

() A distillery or craft distillery:

Proposed
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(d) A domestic brewery((5)) or microbrewery((;-e¥)):

(e) A winery ((aeting—as-a-distributer—ef-its—ownprod-
uet)); or ((frem))

(f) A certificate of approval holder with a direct shipping
to Washington retailer endorsement.

(3) Per RCW 66.28.310, special occasion licensees are
allowed to pay for beer ((ef)), wine, and spirits used for the
special occasion event immediately following the end of the
((speetal-eceaston)) event((;-and

).

(4) Per RCW 66.28.040, alcohol may be donated to spe-
cial occasion licensees registered as 501 (c)(3) and 501 (c)(6)
for the event as follows:

(a) In state breweries ((and-wineries;- out-of-state-brewer-

oeeastonevent)) and beer certificate of approval holders may

donate beer;

(b) In state wineries and wine certificate of approval
holders may donate wine;

(c) An accredited representative of a distiller, manufac-
turer, importer, or distributor of spirituous liquor may donate
spirits.

(5) Alcohol may not be provided, or advertised as being
provided, free of charge at the special occasion event.

(6) Alcohol may not be sold, or advertised as being sold,
below the manufacturer's cost at the special occasion event.

(7) If alcohol is auctioned at the event, the final sale price
may not be below the manufacturer's cost.

(8) Tickets may be sold for the special occasion event.

(a) If the ticket fee includes alcohol for event attendees,
the ticket must be sold directly by the nonprofit organization
and may not be sold by a third party; and

(b) In order to ensure alcohol is not being given away or
sold below the manufacturer's cost, if the ticket fee includes
alcohol the total ticket fee must be above the manufacturer's
cost of the included alcohol.

(9) Per RCW 66.24.375, no portion of the profits from
special occasion events may be paid directly or indirectly to
members, officers, directors, or trustees of the nonprofit orga-
nization except for services performed for the organization.
Any compensation paid to officers and executives must be
only for actual services and at levels comparable to the com-
pensation for like positions within the state.

((#Y)) (10) Wineries ((et)), breweries ((that-are)), and
distilleries participating in a special occasion event may pay
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((reasenable)) booth fees to the special occasion licensee.
Booth fees must be comparable to normally accepted indus-
try standards and uniform for all participating wineries
((and)), breweries, and distilleries.

((65))) (11) Breweries may provide installation of draft
beer dispensing equipment for a special occasion event.

(12) Pouring or dispensing may be provided at any type
of special occasion event by wineries, distilleries, or spirits
distributors.

(13) Pouring or dispensing may be provided by brewer-

ies at a beer tasting exhibition or judging event. A beer tasting

exhibition or judging event must be sponsored by the special
occasion licensee and have at least three breweries repre-

sented that are pouring samples.

(14) Per RCW 66.24.380, the sale, service, and con-
sumption of alcohol must be confined to a designated ((leea-
tion(s))) arca.

((6))) (15) If a special occasion ((lieense—funetion))
event is held at an establishment that has a liquor license:

(a) The special occasion ((faretion)) event must be
((held—+man)) in a designated area of the licensed premises
separate from areas open to the general public ((duringthe
time-the-speetal-oceasionfunetion-is-oceurringand));

(b) The licensed premises' liquor cannot be sold or
served in ((the-same-area(s)-as)) the designated special occa-
sion ((Heense-funetion:

b)) event area;

(c) The liquor licensee cannot charge for the liquor pur-
chased and brought by the special occasion licensee for ser-

vice at the ((speetal-eceasion-eventbut-eanchargeforroom
usage—sefv-tees—et&)) event but may charge for room usage,

staff services, and additional service items used for the event;

(d) The liquor licensee must sign the special occasion
application acknowledging that they will not sell or serve
their liquor at the event and giving permission for the special
occasion licensee to bring and sell their ((eleskel)) liquor at
the liquor licensed premises((z

te)): and

(e) The special occasion ((Jicense-wilnot-be-issued-for
use)) event cannot be held at a premises ((whese)) where the
liquor license will be suspended by the board on the date(s) of
the scheduled event.

AMENDATORY SECTION (Amending WSR 16-01-102,

filed 12/16/15, effective 1/16/16)

WAC 314-05-035 Advertising and branded promo-
tional items for special occasion events. (1) ((Nething-in
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REW-66-28-305-)) Manufacturers, distributors, or their
licensed representatives may use web sites and social media
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and may not be provided by or through ((retatlers)) special
occasion licensees or their employees to retail customers; and

to post, repost, or share promotional information or images
about events per the requirements outlined in RCW

66.28.310.

(2) Special occasion licensees and industry members
must comply with RCW 66.28.285 through 66.28.310,
regarding the three-tier system, direct and indirect interests
between industry members and retailers. undue influence,
exclusive agreements, and money advances.

(3) Industry members may not provide money for adver-
tising or promoting (sponsoring) an event directly to:

(a) The special occasion licensee;

(b) Employees of the special occasion licensee; or

(c) Promoters, event coordinators, or third parties hired
by the special occasion licensee.

(4) If a third-party organization is holding an event in
which a special occasion licensee participates, industry mem-
bers may provide money for advertising or promoting (spon-
soring) the event directly to the third-party organization onl
when:

(a) The third-party organization does not hold a special

occasion license for the event; and

(b) The third-party organization has not been hired by
the participating special occasion licensee.

(5) Industry members may also provide the following:

a) Signage with the industry member's name or brand

name of the product;

(b) Programs or flyers to be disseminated at the event;

(¢) Media coverage of the event: and

(d) Branded promotional items as referenced in subsec-
tion (6) of this section.

(6) Signage that may be visible to the general public

from the public right of way must not:

(a) Exceed a total of four signs affixed to or hanging in a
window, or on the outside of the licensed event area, referring
to alcoholic beverages, brand names, or manufacturers; and

(b) Exceed sixteen hundred square inches.

(7) Inflatables are not allowed inside the event area
unless the area is completely enclosed with no view to the
inside from the public right of way.

(8) Industry members may not give alcohol-related pro-
motional items to event attendees in the special occasion
licensed area.

(9) Special occasion licensees must comply with RCW
66.28.310 regarding receipt of branded promotional items.
Branded promotional items:

(a) May be provided by an industry member to a special
occasion licensee;

(b) Must be of nominal value, singly or in the aggregate;

(c) Must be used exclusively by the ((retailer)) special
occasion licensee in a manner consistent with ((its)) the spe-
cial occasion license;

(())) (d) Must bear imprinted advertising matter of the
industry member only, except imprinted advertising matter of
the industry member can include the logo of a professional
sports team which the industry member is licensed to use;

((¢e))) (e) May be provided by industry members only to
((retatlers)) special occasion licensees and their employees

((6))) (f) May not be targeted to or be especially appeal-
ing to youth.

(()) (10) An industry member is not obligated to pro-
vide ((steh)) branded promotional items as a condition for
selling alcohol to the ((retatter)) special occasion licensee.

((¢)) (11) Any industry member or retailer or any other
person asserting the provision of branded promotional items
as allowed in this section has resulted or is more likely than
not to result in undue influence or an adverse impact on pub-
lic health and safety, or is otherwise inconsistent with the cri-
teria of this section, may file a complaint with the ((hgquorand
eannabis)) board. Upon receipt of a complaint, the ((Heguer
and-eannabis)) board may conduct ((sueh)) an investigation
((ast+-deemsappropriate)).

(a) The ((Hquer—and—eannabis)) board may issue an
administrative violation notice to the industry member, the
retailer, or both.

(b) The recipient of the administrative violation notice
may request a hearing under chapter 34.05 RCW.
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PROPOSED RULES
BATES TECHNICAL COLLEGE
[Filed November 18, 2019, 11:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
20-050.

Title of Rule and Other Identifying Information: Repeal-
ing chapter 495A-131 WAC, Scholarships.

Hearing Location(s): On January 7, 2020, at 1:30 a.m.
[p.m.] - 2:30 p.m., at the Downtown Campus Location, 1101
South Yakima Avenue, Clyde Hupp Room, Building A,
Room A329, Tacoma, WA 98405-4895.

Date of Intended Adoption: January 30, 2020.

Submit Written Comments to: Dr. Jean Hernandez, 1101
South Yakima Avenue, Room A332, Tacoma, WA 98405-
4895, email jehernandez@batestech.edu, fax 253-680-7101,
by December 27, 2019.

Assistance for Persons with Disabilities: Contact Ms.
Karey Bryson, phone 253-680-7100, fax 253-680-7101,
email kbryson@batestech.edu, by December 27, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Repealing chapter
495A-131 WAC, Scholarships.

Reasons Supporting Proposal: See purpose above.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Bates Technical College, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Dr. Jean Hernandez, Bates Technical College, 253-680-7163;
and Implementation and Enforcement: Office of the Presi-
dent, Bates Technical College, 253-680-7105.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
are adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; and rule content is
explicitly and specifically dictated by statute.

November 18, 2019
Dr. Jean Hernandez
Special Assistant

to the President

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 495A-131-010  Scholarships.
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PROPOSED RULES
BATES TECHNICAL COLLEGE
[Filed November 18, 2019, 1:06 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
20-051.

Title of Rule and Other Identifying Information: Repeal-
ing chapter 495A-132 WAC, Financial aid.

Hearing Location(s): On January 7, 2020, at 2:30 a.m.
[p.m.] - 3:30 p.m., at the Downtown Campus Location, 1101
South Yakima Avenue, Clyde Hupp Room, Building A,
Room A329, Tacoma, WA 98405-4895.

Date of Intended Adoption: January 30, 2020.

Submit Written Comments to: Dr. Jean Hernandez, 1101
South Yakima Avenue, Room A332, Tacoma, WA 98405-
4895, email jehernandez@batestech.edu, fax 253-680-7101,
by December 27, 2019.

Assistance for Persons with Disabilities: Contact Ms.
Karey Bryson, phone 253-680-7100, fax 253-680-7101,
email kbryson@batestech.edu, by December 27, 2019.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Repealing chapter
495A-132 WAC, Financial aid.

Reasons Supporting Proposal: See purpose above.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Bates Technical College, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Dr. Jean Hernandez, Bates Technical College, 253-680-7163;
Implementation and Enforcement: Office of the President,
Bates Technical College, 253-680-7105.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
are adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; and rule content is
explicitly and specifically dictated by statute.

November 18, 2019
Dr. Jean Hernandez
Special Assistant

to the President

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 495A-132-010 Financial aid.

WSR 19-23-075
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed November 19, 2019, 8:03 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
14-017.

Title of Rule and Other Identifying Information: WAC
182-549-1100 Rural health clinics—Definitions, 182-549-
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1200 Rural health clinics—Enrollment, 182-549-1300 Rural
health clinics—Services, 182-549-1400 Rural health clin-
ics—Reimbursement and limitations, 182-549-1450 Rural
health clinics—General payment information, and 182-549-
1500 Rural health clinics—Change in scope of service rate
adjustment.

Hearing Location(s): On December 24, 2019, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Room 106A, 626 8th Avenue, Olympia,
WA 98504. Metered public parking is available street side
around building. A map is available at: https://www.hca.wa.
gov/assets/program/Driving-parking-checkin-instructions.
pdf or directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: Not sooner than December
25,2019.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by December 24, 2019.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication relay services 711, email amber.lougheed@hca.
wa.gov, by December 13, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
amending this chapter to clarify the frequency of reconcilia-
tions, and to update timeliness standards criteria for enroll-
ment of rural health clinics to include receipt of medicare cer-
tification letter. The agency is also amending this chapter to
clarify that the agency covers dental services under 42 C.F.R.
491.2.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021,41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Michael Williams, P.O. Box 42716, Olympia, WA 98504-
2716, 360-725-1346; Implementation and Enforcement:
Linette Davis, P.O. Box 45518, Olympia, WA 98504-2716
[98504-5518], 360-725-1924.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Compliance
with the proposed rule does not impose any cost on busi-
nesses.

November 19, 2019
Wendy Barcus
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 18-10-058,
filed 4/27/18, effective 5/28/18)

WAC 182-549-1100 Rural health clinics—Defini-
tions. This section contains definitions of words and phrases
that apply to this chapter. Unless defined in this chapter or
chapter 182-500 WAC, the definitions found in the Webster's
New World Dictionary apply.

"APM index" - The alternative payment methodology
(APM) is used to update APM encounter payment rates on an
annual basis. The APM index is a measure of input price
changes experienced by Washington's federally qualified
health center (FQHC) and rural health clinic (RHC) provid-
ers. The index is derived from the federal medicare economic
index (MEI).

"Base year' - The year that is used as the benchmark in
measuring a clinic's total reasonable costs for establishing
base encounter rates.

"Encounter" - A face-to-face visit between a client and
a qualified ((rural-health-ehnie (RHE))) RHC provider (e.g.,
a physician, dentist, physician's assistant, or advanced regis-
tered nurse practitioner) who exercises independent judg-
ment when providing services that qualify for an encounter
rate.

"Encounter rate" - A cost-based, facility-specific rate
for covered RHC services, paid to a rural health clinic for
each valid encounter it bills.

"Enhancements (also called managed care enhance-
ments or supplemental payments)" - A monthly amount
paid (( a st an ith o manacad care arcaniza

payments-theyreeetve-fromthe MCOs-for servieesprovided
to-enreHees)) by the agency to RHCs through a managed care
organization (MCO) that has contracted with the RHC to pro-

vide services to clients enrolled with the MCO. The enhance-
ment is in addition to the negotiated payment that RHCs
receive from the MCO. RHCs participating in the payment
method described in WAC 182-549-1450 (5)(b) do not
receive enhancements.

"Fee-for-service'" - A payment method the agency uses
to pay providers for covered medical services provided to cli-
ents enrolled in the Title XIX (medicaid) program or the Title
XXI (CHIP) program, except those services provided under
the agency's prepaid managed care organizations or those ser-
vices that qualify for an encounter payment.

"Interim rate" - The rate established by the agency to
pay a rural health clinic for covered RHC services prior to the
establishment of a permanent rate for that facility.

"Medicare cost report'" - The cost report is a statement
of costs and provider utilization that occurred during the time
period covered by the cost report. RHCs must complete and
submit a report annually to medicare.

"Mobile unit" - The objects, equipment, and supplies
necessary for provision of the services furnished directly by
the RHC are housed in a mobile structure.

"Permanent unit" - The objects, equipment, and sup-
plies necessary for the provision of the services furnished
directly by the RHC are housed in a permanent structure.
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"Rebasing' - The process of recalculating encounter
rates using actual cost report data.

"Rural area" - An area that is not delineated as an
urbanized area by the U.S. Census Bureau.

"Rural health clinic (RHC)" - A clinic, as defined in
42 C.F.R. 405.2401(b), that is primarily engaged in providing
RHC services and is:

* Located in a rural area designated as a shortage area as
defined under 42 C.F.R. 491.2;

* Certified by medicare as an RHC in accordance with
applicable federal requirements; and

* Not a rehabilitation agency or a facility primarily for
the care and treatment of mental diseases.

"Rural health clinic (RHC) services" - Outpatient or
ambulatory care of the nature typically provided in a physi-
cian's office or outpatient clinic or similar setting, including
specified types of diagnostic examination, laboratory ser-
vices, and emergency treatments. The specific list of services
which must be made available by the clinic can be found
under 42 C.F.R. Part 491.9.

AMENDATORY SECTION (Amending WSR 15-11-008,
filed 5/7/15, effective 6/7/15)

WAC 182-549-1200 Rural health clinics—Enroll-
ment. (1) To participate in the Title XIX (medicaid) program
or the Title XXI (CHIP) program and receive payment for
services, a rural health clinic (RHC) must:

(a) Receive RHC certification for participation in the
Title XVIII (medicare) program according to 42 C.F.R. 491;

(b) Sign a core provider agreement with the medicaid
agency;

(¢c) Comply with the clinical laboratory improvement
amendments (CLIA) of 1988 testing for all laboratory sites
per 42 C.F.R. Part 493; and

(d) Operate in accordance with applicable federal, state,
and local laws.

(2) An RHC may be a permanent or mobile unit. If an
entity owns clinics in multiple locations, each individual site
must be certified by the ((medieaid)) agency in order to
receive reimbursement from the agency as an RHC.

(3) The agency uses one of two timeliness standards for
determining the effective date of a medicaid-certified RHC.

(a) The agency uses medicare's effective date if the RHC
returns a properly completed core provider agreement and
RHC enrollment packet within sixty days from the date of
medicare's letter notifying the clinic of the medicare certifica-
tion.

(b) The agency uses the date the ((s%gﬂed—eefe—pfewdef

)) medicare certification letter is
received by the agency if the RHC returns the properly com-
pleted core provider agreement and RHC enrollment packet
after sixty days of the date of medicare's letter notifying the
clinic of the medicare certification.

AMENDATORY SECTION (Amending WSR 15-11-008,
filed 5/7/15, effective 6/7/15)

WAC 182-549-1300 Rural health clinics—Services.
(1) Rural health clinic (RHC) services are defined under 42
C.F.R. 440.20(b).

Proposed

Washington State Register, Issue 19-23

(2) The medicaid agency pays for RHC services when
they are:

(a) Within the scope of a client's benefit package. ((Refer
te)) See WAC 182-501-0060; and

(b) Medically necessary as defined in WAC 182-500-
0070.

(3) RHC services may be provided by any of the follow-
ing individuals in accordance with 42 C.F.R. 405.2401,
491.7, and 491.8:

(a) Physicians;

(b) Physician assistants (PA);

(c) Nurse practitioners (NP);

(d) Nurse midwives or other specialized nurse practi-
tioners;

(e) Certified nurse midwives;

(f) Registered nurses (RN) or licensed practical nurses
(LPN); ((and))

(g) Psychologists or clinical social workers; and

(h) Dental services specified in 42 C.F.R. Sec. 440.100.

AMENDATORY SECTION (Amending WSR 17-12-016,
filed 5/30/17, effective 7/1/17)

WAC 182-549-1400 Rural health clinics—Reim-
bursement and limitations. (1) For services provided during
the period beginning January 1, 2001, and ending December
31, 2008, the medicaid agency's payment methodology for
rural health clinics (RHC) was a prospective payment system
(PPS) as authorized by 42 U.S.C. 1396a (bb)(2) and (3).

(2) For services provided beginning January 1, 2009,
RHCs have the choice to be reimbursed under the PPS or be
reimbursed under an alternative payment methodology
(APM), as authorized by 42 U.S.C. 1396a (bb)(6). As
required by 42 U.S.C. 1396a (bb)(6), payments made under
the APM ((wil-be)) are at least as much as payments that
would have been made under the PPS.

(3) The agency calculates RHC PPS encounter rates for
RHC core services as follows:

(a) Until an ((RHE's)) RHC submits its first audited
medicare cost report ((is-available)) to the agency, the agency
pays the RHC an average encounter rate of other similar

RHCs ((fwhetherthe RHCis-elassifted-as-hospital-based-or
free-standing))) within the state, otherwise known as an

interim rate. Similar RHCs are defined as either all hospital
based or all free-standing RHCs;

(b) Upon ((avatlability)) submission of the RHC's first
audited medicare cost report, the agency sets RHC's encoun-
ter rates at one hundred percent of its costs as defined in the
cost report divided by the total number of encounters the
RHC has provided during the time period covered in the
audited cost report. RHCs receive this rate for the remainder
of the calendar year during which the audited cost report
became available to the agency. The agency then increases
the encounter rate ((is-theninereased)) each January lst by
the percent change in the medicare economic index (MEI).

(4) For RHC:s in existence during calendar years 1999
and 2000, the agency sets the encounter rates prospectively
using a weighted average of one hundred percent of the
RHC's total reasonable costs for calendar years 1999 and
2000 and adjusted for any increase or decrease in the scope of
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services furnished during the calendar year 2001 to establish
a base encounter rate.

(a) The agency adjusts PPS base encounter rates to
account for an increase or decrease in the scope of services
provided during calendar year 2001 in accordance with WAC
182-549-1500.

Specific RHC Base
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(b) PPS base encounter rates are determined using medi-
care's audited cost reports, and each year's rate is weighted by
the total reported encounters. The agency does not apply a
capped amount to these base encounter rates. The formula
used to calculate base encounter rates is as follows:

(Year 1999 Rate x Year 1999 Encounters) + (Year 2000 Rate x Year 2000 Encounters)

Encounter Rate

(c) Beginning in calendar year 2002 and any year there-
after, encounter rates are increased by the MEI and adjusted
for any increase or decrease in the RHC's scope of services.

(5) The agency ((ealewdates)) calculated RHC's APM
encounter rates for services provided during the period begin-
ning January 1, 2009, and ending April 6, 2011, as follows:

(a) The APM ((utilizes)) used the RHC base encounter
rates as described in subsection (4)(b) of this section.

(b) Base rates ((are)) were increased by each annual per-
centage, from calendar years 2002 through 2009, of the THS
Global Insight index, also called the APM index.

(c) The result ((is)) was the year 2009 APM rates for
each RHC that ((ehoeeses)) chose to be reimbursed under the
APM.

(6) This subsection describes the encounter rates that the
agency ((pays)) paid RHCs for services provided during the
period beginning April 7, 2011, and ending June 30, 2011.
On January 12, 2012, the federal Centers for Medicare and
Medicaid Services (CMS) approved a state plan amendment
(SPA) containing the methodology outlined in this section.

(a) During the period that CMS approval of the SPA was
pending, the agency continued to pay RHCs at the encounter
rate described in subsection (5) of this section.

(b) Each RHC ((has)) had the choice of receiving either
its PPS rate, as determined under the method described in
subsection (3) of this section, or a rate determined under a
revised APM, as described in (c¢) of this subsection.

(¢) The revised APM ((uses)) used each RHC's PPS rate
for the current calendar year, increased by five percent.

(d) For all payments made for services provided during
the period beginning April 7, 2011, and ending June 30,
2011, the agency ((wiH+reeeup)) recouped from RHCs any
amount paid in excess of the encounter rate established in this
section. This process ((is)) was specified in emergency rules
that took effect on October 29, 2011, (WSR 11-22-047) and
February 25, 2012 (WSR 12-06-002).

(7) This subsection describes the encounter rate that the
agency pays RHCs for services provided on and after July 1,
2011. On January 12,2012, CMS approved a SPA containing
the methodology outlined in this section.

(a) Each RHC has the choice of receiving either its PPS
rate, as determined under the method described in subsection
(3) of this section, or a rate determined under a revised APM,
as described in (b) of this subsection.

(b) The revised APM is as follows:

(i) For RHCs that rebased their rate effective January 1,
2010, the revised APM is their allowed cost per visit during
the cost report year increased by the cumulative percentage
increase in the MEI between the cost report year and January
1,2011.

(Year 1999 Encounters + Year 2000 Encounters) for each RHC

(i) For RHCs that did not rebase their rate effective Jan-
uary 1, 2010, the revised APM is based on their PPS base rate
from 2001 (or subsequent year for RHCs receiving their ini-
tial RHC designation after 2002) increased by the cumulative
percentage increase in the IHS Global Insight index from the
base year through calendar year 2008 and the cumulative
increase in the MEI from calendar years 2009 through 2011.
The rates ((wibe)) are increased by the MEI effective Janu-
ary 1, 2012, and each January 1st thereafter.

(c) For all payments made for services provided during
the period beginning July 1, 2011, and ending January 11,
2012, the agency ((wilreeeup)) recouped from RHCs any
amount paid in excess of the encounter rate established in this
section. This process ((is)) was specified in emergency rules
that took effect on October 29, 2011, (WSR 11-22-047) and
February 25, 2012 (WSR 12-06-002).

(d) For RHCs that choose to be paid under the revised
APM, the agency ((will)) periodically rebases the encounter
rates using the RHC cost reports and other relevant data.
Rebasing ((wilt-be)) is done only for RHCs that are reim-
bursed under the APM.

(e) The agency ((will-ensure)) makes sure that the pay-
ments made under the APM are at least equal to the payments
that would be made under the PPS.

(8) This subsection describes the payment methodology
that the agency uses to pay participating RHCs for services
provided beginning July 1, 2017.

(a) Each RHC may receive payments under the APM
described in subsection (7) of this section, or receive pay-
ments under the revised APM described in this subsection.

(b) The revised APM is as follows:

(i) The revised APM establishes a budget-neutral, base-
line per member per month (PMPM) rate for each RHC. For
the purposes of this section, "budget-neutral" means the cost
of the revised APM to the agency will not exceed what would
have otherwise been spent not including the revised APM on
a per member per year basis.

(i1) The agency pays the RHC a PMPM payment each
month for each managed care client assigned to them by an
MCO.

(iii) The agency pays the RHC a PMPM payment each
month in addition to the amounts the MCO pays the RHC.

(iv) The agency may prospectively adjust the RHC's
PMPM rate for any of the following reasons:

(A) Quality and access metrics performance.
(B) RHC encounter rate changes.

(Ew)) (v) In accordance with 42 U.S.C. 1396a
(bb)(5)(A), the agency performs an annual reconciliation.
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(A) If the RHC was underpaid, the agency pays the dif-
ference, and the PMPM rate may be subject to prospective
adjustment under (b)((€11))) (iv) of this subsection.

(B) If the RHC was overpaid, the PMPM rate may be
subject to prospective adjustment under (b)((G#))) (iv) of this
subsection.

AMENDATORY SECTION (Amending WSR 17-22-070,
filed 10/27/17, effective 1/1/18)

WAC 182-549-1450 Rural health clinics—General
payment information. (1) The medicaid agency pays for one
encounter, per client, per day except in the following circum-
stances:

(a) The visits occur with different health care profession-
als with different specialties; or

(b) There are separate visits with unrelated diagnoses.

(2) Rural health clinic (RHC) services and supplies inci-
dental to the provider's services are included in the encounter
rate payment.

(3) The agency pays for non-RHC services provided in
an RHC on a fee-for-service basis using the agency's pub-
lished fee schedules. Non-RHC services are subject to the
coverage guidelines and limitations listed in chapters 182-
500 through 182-557 WAC.

(4) For clients enrolled with a managed care organization
(MCO), that MCQO pays for covered RHC services ((are-pate
forby-the MCO)).

(5) For clients enrolled with MCOs, the RHC receives an
encounter rate using either the method described in (a) or (b)
of this subsection.

(a) ((qlhe—&geﬂeyﬁﬁ&kes—suppleiﬂgf&a-}—paymeﬂ%sreal%ed

enhaneements;—to-the MCOs—whe-distributethemte—the
}]:HPE SHI;h]ESE ]f”;*;;ﬁ; ”E;ﬂ E E.]“ ; OB ]hs amoutt 515&:::5] -
seetionr-)) RHCs receive an enhancement payment in addition
to the MCQ's negotiated payment. The ((supplemental))
agency makes enhancement payments ((are-paid)) in amounts
necessary to ((enstre)) make sure that the RHC receives the
full encounter rate to comply with 42 U.S.C. 1396a
(bb)(5)(A).

(i) The RHCs receive a monthly enhancement payment
for each managed care client assigned to them by an MCO.

(i1) To ((ensure)) make sure that each RHC receives the
appropriate amounts ((are-paid-te—eachRHEC)), the agency
performs an annual reconciliation of the enhancement pay-
ments. For each RHC, the agency ((wiH)) compares the
amount actually paid to the amount determined by the fol-
lowing formula: (Managed care encounters times encounter
rate) less the fee-for-service equivalent of MCO services. If
the RHC has been overpaid, the agency ((will)) recoups the
appropriate amount. If the RHC has been underpaid, the
agency ((will)) pays the difference. For dates of service on
and after January 1, 2018, reconciliations ((will-be)) are con-
ducted in the calendar year following the calendar year for
which the enhancements were paid. Reconciliations ((wiH
be)) are conducted by the agency or the clinic with final
review and approval by the agency. The process of settling
over or under payments may extend beyond the calendar year
in which the reconciliations were conducted.
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(b) Effective January 1, 2018, instead of distributing
monthly enhancement payments to the RHCs, MCOs ((wiH))
pay the full encounter rate directly to participating clinics for
encounter-eligible services.

(i) RHC participation in this option is voluntary. The
RHC must notify the agency in writing whether it will partic-
ipate or not by no later than November 1st prior to the year of
participation.

(i1) The agency performs ((an—annual)) a reconciliation
with the MCO as outlined in the MCO contract. Reconcilia-
tions ((ensure)) make sure appropriate amounts are paid to
each RHC and that MCOs are not put at risk for, or have any
right to, the enhancement portion of the claim. If an MCO has
been overpaid, the agency ((wil)) recoups the appropriate
amount. If an MCO has been underpaid, the agency ((wil))
pays the difference.

(iii)) RHCs participating in the revised alternative pay-
ment method (APM) as described in WAC 182-549-1400(8)
((wiH)) are not ((be)) eligible to receive encounter payments
directly from MCOs under this section.

(6) Only those services provided to clients enrolled in the
Title XIX (medicaid) program or the Title XXI (CHIP) pro-
gram are eligible for encounter or enhancement payments.
The agency does not pay the encounter rate or the enhance-
ment rate for services provided to clients in state-only medi-
cal programs. Services provided to clients in state-only med-
ical programs are considered fee-for-service, regardless of
the type of service performed.

AMENDATORY SECTION (Amending WSR 15-05-020,
filed 2/9/15, effective 3/12/15)

WAC 182-549-1500 Rural health clinics—Change in
scope of service rate adjustment. In accordance with 42
U.S.C. 1396a (bb)(3)(B), the agency ((will)) adjusts its pay-
ment rate to a rural health clinic (RHC) to take into account
any increase or decrease in the scope of the RHC's services.
The procedures and requirements for any such rate adjust-
ment are described below.

(1) Triggering events.

(a) An RHC may file a change in scope of services rate
adjustment application on its own initiative only when:

(1) The cost to the RHC of providing covered health care
services to eligible clients has increased due to one or more of
the following:

(A) A change in the type of health care services the RHC
provides;

(B) A change in the intensity of health care services the
RHC provides. Intensity means the total quantity of labor and
materials consumed by an individual client during an average
encounter has increased;

(C) A change in the duration of health care services the
RHC provides. Duration means the length of an average
encounter has increased;

(D) A change in the amount of health care services the
RHC provides in an average encounter;

(E) Any change comparable to (a)(i)(A) through (D) of
this subsection in which the type, intensity, duration or
amount of services has decreased and the cost of an average
encounter has decreased; and
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(i1) The cost change equals or exceeds:

(A) An increase of one and three-quarters percent in the
prospective payment system (PPS) rate per encounter over
one year as measured by comparing the cost per encounter to
the then current PPS rate;

(B) A decrease of two and one-half percent in the PPS
rate per encounter over one year as measured by comparing
the cost per encounter to the then current PPS rate; or

(C) A cumulative increase or decrease of five percent in
the PPS rate per encounter as compared to the current year's
cost per encounter; and

(iii) The costs reported to the agency to support the pro-
posed change in scope rate adjustment are reasonable under
state and federal law.

(b) At any time, the agency may instruct the RHC to file
a cost report with a statement of whether the RHC asserts that
its PPS rate should be increased or decreased due to a change
in the scope of services (the RHC "position statement").

(1) The RHC must file a completed cost report and posi-
tion statement no later than ninety calendar days after receiv-
ing the instruction from the agency to file an application;

(i1) The agency reviews the RHC's cost report and posi-
tion statement ((wil-bereviewed)) under the same criteria
listed above for an application for a change in scope adjust-
ment;

(iii) The agency ((wiH)) does not request more than one
change in scope in a calendar year.

(2) Filing requirements.

(a) The RHC may apply for a prospective change in
scope of service rate adjustment, a retrospective change in
scope of service rate adjustment, or both, in a single applica-
tion.

(i) Unless instructed to file an application by the agency,
the RHC may file no more than one change in scope of ser-
vice application per calendar year; however, more than one
type of change in scope may be included in a single applica-
tion.

(i1)) The RHC must file for a change in scope of service
rate adjustment no later than ninety days after the end of the
calendar year in which the RHC believes the change in scope
occurred or in which the RHC learned that the cost threshold
in subsection (1)(a)(ii) of this section was met, whichever is
later.

(b) Prospective change in scope.

(1) To file a prospective change in scope of service rate
adjustment application, the RHC must submit projected costs
sufficient to establish an interim rate. A prospective change is
a change the RHC plans to implement in the future. The
interim rate adjustment ((wilge)) goes into effect after the
change takes effect.

(i1) The interim rate is subject to the post change in scope
review and rate adjustment process defined in subsection (5)
of this section.

(iii) If the change in scope occurs fewer than ninety days
after the RHC submitted a complete application to the
agency, the interim rate must take effect no later than ninety
days after the complete application was submitted to the
agency.

(iv) If the change in scope occurs more than ninety days
but fewer than one hundred eighty days after the RHC sub-
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mitted a complete application to the agency, the interim rate
takes effect when the change in scope occurs.

(v) If the RHC fails to implement a change in service
identified in its prospective change in scope of service rate
adjustment application within one hundred eighty days, the
application is void and the RHC may resubmit the application
to the agency, in which case, (a)(i) of this subsection does not
apply.

(c) Retrospective change in scope.

(1) A retrospective change in scope of service rate adjust-
ment application must state each qualifying event listed in
subsection (1)(a)(i) of this section that supports its applica-
tion and include twelve months of data documenting the cost
change caused by the qualifying event. A retrospective
change in scope is a change that took place in the past and the
RHC is seeking to adjust its rate based on that change.

(i1) If approved, a retrospective rate adjustment takes
effect on the date the RHC filed the complete application
with the agency.

(3) Supporting documentation.

(a) To apply for a change in scope of service rate adjust-
ment, the RHC must include the following documentation in
the application:

(i) A narrative description of the proposed change in
scope;

(i1) A description of each cost center on the cost report
that was or will be affected by the change in scope;

(iii) The RHC's most recent audited financial statements,
if audit is required by federal law;

(iv) The implementation date for the proposed change in
scope; and

(v) Any additional documentation requested by the
agency.

(b) A prospective change in scope of service rate adjust-
ment application must also include a projected medicare cost
report with supplemental schedules necessary to identify the
medicaid cost per visit for the twelve-month period following
implementation of the change in scope.

(c) A retrospective change in scope of service rate
adjustment application must also include the medicare cost
report with supplemental schedules necessary to identify the
medicaid cost per visit and encounter data for twelve months
or the fiscal year following implementation of the proposed
change in scope.

(4) Review of the application.

(a) Application processing.

(1) The agency ((must)) reviews the application for com-
pleteness, accuracy, and compliance with program rules.

(i1) Within sixty days of receiving the application, the
agency ((mustnetify)) notifies the RHC of any deficient doc-
umentation or requests any additional information that is nec-
essary to process the application.

(ii1) Within ninety days of receiving a complete applica-
tion, the agency ((sust)) sends the RHC:

(A) A decision stating whether it will implement a PPS
rate change; and

(B) A rate-setting statement.

(iv) Failure to act within ninety days ((wil)) means that
the change is considered denied by the agency and the RHC
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may appeal the decision as provided for in subsection (6) of
this section.

(b) Determining rate for change in scope.

(1) The agency ((rmust)) sets an interim rate for prospec-
tive changes in scope by adjusting the RHC's existing rate by
the projected average cost per encounter of any approved
change. The agency ((wiH)) reviews the costs to determine if
they are reasonable, and sets a new interim rate based on the
determined cost per encounter.

(i1) The agency ((must)) sets an adjusted encounter rate
for retrospective changes in scope by adjusting the RHC's
existing rate by the documented average cost per encounter of
the approved change. Projected costs per encounter may be
used if there are insufficient historical data to establish the
rate. The agency ((wiH)) reviews the costs to determine
whether they are reasonable, and sets a new rate based on the
determined cost per encounter.

(c) If the RHC is paid under an alternative payment
methodology (APM), any change in scope of service rate
adjustment ((reguested)) approved by the (RHC-wil-med-
7)) agency modifies the PPS rate in addition to the APM.

(d) The agency may delegate the duties related to appli-
cation processing and rate setting to a third party. The agency
retains final authority for making decisions related to changes
in scope.

(5) Post change in scope of services rate adjustment
review.

(a) If the change in scope application was based on a year
or more of actual encounter data, the agency may conduct a
post change in scope rate adjustment review.

(b) If the change in scope application was based on less
than a full year of actual encounter data, the RHC must sub-
mit the following information to the agency within eighteen
months of the effective date of the rate adjustment:

(i) Medicare cost report with supplemental schedules
necessary to identify the medicaid cost per visit and encoun-
ter data for twelve consecutive months of experience follow-
ing implementation of the change in scope; and

(i) Any additional documentation requested by the
agency.

(c) The agency ((wil)) conducts the post change in scope
review within ninety days of receiving the cost report and
encounter data from the RHC.

(d) If necessary, the agency ((wiH)) adjusts the encounter
rate within ninety days to ((ersure)) make sure that the rate
reflects the reasonable cost of the change in scope of services.

(e) A rate adjustment based on a post change in scope
review ((wiH)) takes effect on the date the agency issues its
adjustment. The new rate ((will-be)) is prospective.

(f) If the RHC fails to submit the post change in scope
cost report or related encounter data, the agency ((suast)) pro-
vides written notice to the clinic of the deficiency within
thirty days.

(g) If the RHC fails to submit required documentation
within five months of this deficiency notice, the agency may
reinstate the prechange in scope encounter rate going forward
from the date the interim rate was established. The agency

may recoup any overpayment to the RHC ((may-berecouped
by-the-ageney)).
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(6) Appeals. Appeals of agency action under this section
are governed by WAC 182-502-0220, except that any rate
change begins on the date the agency received the change in
scope of services rate adjustment application.

WSR 19-23-084
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 19-03—Filed November 19, 2019, 10:52 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
04-091.

Title of Rule and Other Identifying Information: Chapter
173-501 WAC, Instream resources protection program—
Nooksack water resource inventory area (WRIA) 1. We are
amending the WRIA 1 rule to meet the requirements in RCW
90.94.020. We are proposing to amend the rule to (1) add
flexibility for projects that retime high flows; (2) establish
domestic permit-exempt groundwater withdrawal limits for
new users; and (3) make technical updates.

We have developed draft documentation to support rule
making. The supporting documentation for the rule includes:
The estimated consumptive use of new domestic permit-
exempt wells in the WRIA for the next twenty years, projects
and actions to offset potential impacts to instream flows asso-
ciated with the permit-exempt domestic water use, and an
evaluation for net ecological benefit to meet the requirements
of the law.

For more information on this rule making visit https://
ecology.wa.gov/Regulations-Permits/Laws-rules-
rulemaking/Rulemaking/WAC-173-501.

Hearing Location(s): On January 7, 2020, at 6:00 p.m., at
Fairhaven Middle School, Commons Area, 110 Parkridge
Road, Bellingham, WA 98225, presentation, question and
answer session followed by the hearing; on January 8, 2020,
at 3:00 p.m., at Lynden Middle School, Commons Area, 8750
Line Road, Lynden, WA 98264, presentation, question and
answer session followed by the hearing; and on January 9,
2020, at 10:00 a.m., at the Department of Ecology, Padilla
Bay Reserve, 10441 Bayview Edison Road, Mt. Vernon, WA
98273, presentation, question and answer session followed
by the hearing.

Date of Intended Adoption: May 4, 2020.

Submit Written Comments to: Annie Sawabini, via U.S.
mail at Department of Ecology, Water Resources Program,
P.O. Box 47600, Olympia, WA 98504-7600; or via parcel
delivery services to Department of Ecology, Water
Resources Program, 300 Desmond Drive S.E., Lacey, WA
98503.

Submit comments by mail, online, or at the hearing(s);
online http://oth.ecology.commentinput.com/?id=fdG6m, by
January 17, 2020, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact ecol-
ogy Americans with Disabilities Act coordinator, phone 360-
407-6831, people with speech disability may call TTY at
877-833-6341. People with impaired hearing may call Wash-
ington relay service at 711, email ecyADAcoordinator
@ecy.wa.gov, by December 30, 2019.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: RCW 90.94.020
established requirements for a WRIA 1 watershed manage-
ment plan update to be adopted by ecology by February 1,
2019. The statute directs ecology to begin rule making to
meet the requirements of RCW 90.94.020 if a locally
approved watershed plan update is not adopted by ecology by
the deadline. A plan update was not submitted to ecology for
review and adoption, so ecology is working on the required
rule making.

We are using the rule-making process and supporting
analysis to meet the requirements of the law to:

(1) Estimate twenty years of projected consumptive
water use of new permit-exempt domestic withdrawals in
WRIA 1;

(2) Develop a set of projects and actions that will offset
the estimated consumptive water use and result in a net eco-
logical benefit in the WRIA; and

(3) Amend and add regulations necessary for implement-
ing these projects and actions.

Reasons Supporting Proposal: See purpose of the pro-
posal above.

Statutory Authority for Adoption: Chapter 90.94 RCW,
Streamflow restoration; chapter 90.22 RCW, Minimum
water flows and levels; chapter 90.54 RCW, Water
Resources Act of 1971; chapter 90.03 RCW, Water code;
chapter 90.44 RCW, Regulation of public groundwaters;
chapter 43.27A RCW, Water resources; chapter 43.21B
RCW, Environmental and land use hearings office—Pollu-
tion control hearings board; RCW 43.21A.080 Department of
ecology; chapter 18.104 RCW, Water well construction.

Statute Being Implemented: Chapter 90.94 RCW,
Streamflow restoration; chapter 90.22 RCW, Minimum
water flows and levels; chapter 90.54 RCW, Water
Resources Act of 1971; chapter 90.03 RCW, Water code;
chapter 90.44 RCW, Regulation of public groundwaters;
chapter 43.27A RCW, Water resources; chapter 43.21B
RCW, Environmental and land use hearings office—Pollu-
tion control hearings board; RCW 43.21A.080 Department of
ecology; chapter 18.104 RCW, Water well construction.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Annie Sawabini, Kasey Cykler, Lacey, Bellingham, 360-
407-6878, 360-255-4386; Implementation: Kasey Cykler,
Bellingham, 360-255-4386; and Enforcement: Ria Berns,
Bellevue, 425-649-7270.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Annie Sawabini, Department of Ecology, Water
Resources Program, P.O. Box 47600, Olympia, WA 98504-
7600, phone 360-407-6878, people with speech disability
may call TTY at 877-833-6341. People with impaired hear-
ing may call Washington relay service at 711, email
annie.sawabini@ecy.wa.gov.
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: While we identified poten-
tial costs of reduced property values as a result of the pro-
posed amendments, we did not identify any costs that cov-
ered residential permit-exempt water users or project propo-
nents would incur in order to comply with the rule. See the
regulatory analyses for more information. In past rule mak-
ings related to water resources, for example, compliance
costs included the costs of metering and reporting. The pro-
posed amendments would only add the conservation standard
and project allowance, but would not require any monitoring,
reporting, or other additional compliance behavior. We are
therefore not required to perform analyses under the Regula-
tory Fairness Act, per RCW 19.85.030.

November 19, 2019
Polly Zehm
Deputy Director

NEW SECTION

WAC 173-501-065 Permit-exempt groundwater for
future domestic uses. (1) For the purposes of this section:

(a) "New permit-exempt domestic wells" are wells for
groundwater withdrawals exempt from permitting under
RCW 90.44.050 for the purposes of indoor domestic water
use and outdoor domestic water use.

(b) "Indoor domestic water use" means potable water to
satisfy the domestic needs of a household, including water
used for drinking, bathing, sanitary purposes, cooking, laun-
dering, and other incidental uses.

(c) "Outdoor domestic water use" means water used for
noncommercial lawns and gardens.

(d) "Subsistence gardening" means food cultivation for
personal use by residents of the home.

(2) The requirements and limits in this section apply to
new permit-exempt domestic wells constructed after the
effective date of this rule amendment.

(3) Consistent with the provisions of RCW 90.94.020(5),
a city or county issuing a building permit under RCW
19.27.097 (1)(c), or approving a subdivision under chapter
58.17 RCW, in this WRIA must:

(a) Record the limitations as described in subsection (5)
of this section with the property title;

(b) Collect the applicable fee, as described in subsection
(4) of this section;

(c) Record the number of building permits issued under
chapter 19.27 RCW or subdivision approvals issued under
chapter 58.17 RCW subject to the provisions of this section;

(d) Annually transmit to the department three hundred
fifty dollars of each fee collected under this subsection; and

(e) Annually transmit an accounting of building permits
and subdivision approvals subject to the provisions of this
section to the department.

(4) Consistent with the provisions of RCW 90.94.020(5),
an applicant for a building permit shall pay a fee of five hun-
dred dollars to the permitting authority.
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(5) The department establishes a conservation standard
for withdrawals from new permit-exempt domestic wells as
follows:

(a) Withdrawals from a new permit-exempt domestic
well(s) serving a single connection are limited as follows:

(1) Indoor domestic water use shall not exceed five hun-
dred gallons per day; and

(i1) Outdoor domestic water use shall be limited to an
area not to exceed a total of one-twelfth acre, or three thou-
sand six hundred thirty square feet. Outdoor domestic water
use is in addition to indoor domestic water use set forth in
(a)(i) of this subsection.

(b) Withdrawals from a new permit-exempt domestic
well(s) serving a group domestic system that qualifies for the
group domestic permit exemption under RCW 90.44.050 are
limited as follows:

(1) Indoor domestic water use shall not exceed five hun-
dred gallons per day for each connection, and shall not
exceed a total of three thousand gallons per day for the entire
group; and

(i) Outdoor domestic water use shall be limited to an
area not to exceed a total of one-twelfth acre, or three thou-
sand six hundred thirty square feet, for each connection, and
shall be limited to an area not to exceed a total of one-half
acre for the entire group. Outdoor domestic water use is in
addition to indoor domestic water use set forth in (b)(i) of this
subsection.

(¢) Upon the issuance of a drought emergency order
under RCW 43.83B.405, withdrawals from new permit-
exempt domestic wells may be curtailed by the department,
except indoor domestic water use and withdrawals to main-
tain up to one-twelfth acre for each connection for noncom-
mercial subsistence gardening purposes.

(d) The withdrawal limits defined in this subsection
supersede the maximum annual average withdrawal limits
specified in RCW 90.94.020.

(e) The department reserves the right to require metering
and reporting of water use for domestic users as provided for
under existing authorities. This includes, but is not limited to,
RCW 90.44.050 and 90.44.250, and the provisions in chapter
173-173 WAC.

(f) Under all circumstances, the water use limits speci-
fied under RCW 90.44.050 shall not be exceeded.

AMENDATORY SECTION (Amending WSR 85-24-073,
filed 12/4/85)

WAC 173-501-070 Exemptions. (1) Nothing in this
chapter shall affect existing water rights, perfected riparian
rights, federal Indian and non-Indian reserved rights, appro-
priative or otherwise existing on the effective date of this
chapter, nor shall it affect existing rights relating to the oper-
ation of any navigation, hydroelectric, or water storage reser-
voir or related facilities.

(2) Single domestic surface water use, (including up to
((32)) one-half acre lawn and garden irrigation and associ-
ated noncommercial stockwatering) shall be exempt from the
provisions established in this chapter, except that Whatcom
Creek is closed to any further appropriation, including other-
wise exempted single domestic use. For all other streams,
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when the cumulative impact of single domestic diversions
begins to significantly affect the quantity of water available
for instream uses, then any water rights issued after that time
shall be issued for in-house use only, if no alternative source
is available.

(3) Nonconsumptive uses which are compatible with the
intent of this chapter may be approved.

(4) New interruptible uses may be approved from
streams regulated under WAC 173-501-040 if the department
determines through the water right appropriation procedure
under chapter 90.03 RCW that the proposed use is consistent

(a) The intent of chapter 90.94 RCW to offset potential
impacts to instream flows associated with permit-exempt
domestic water use; or

(b) Applicable laws and restores and enhances stream-

flows.

WSR 19-23-089
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 19, 2019, 3:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
18-092.

Title of Rule and Other Identifying Information: WAC
308-108-155, driver training school (DTS), required curricu-
lum and proper diligence.

Hearing Location(s): On January 8, 2019 [2020], at
11:00 a.m., at the highway[s] licensing building. Members of
the public will need to sign in at the front desk.

Date of Intended Adoption: April 1, 2020.

Submit Written Comments to: Cara Jockumsen, P.O.
Box 9030, Olympia, WA 98501, email cjockumsen@dol.wa.
gov, fax 360-570-4976, by January 10, 2020.

Assistance for Persons with Disabilities: Contact Cara
Jockumsen, phone 360-902-4008, fax 360-570-4976, TTY
711 or person's name, email cjockumsen@dol.wa.gov, by
January 3, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule provides
a framework for ensuring DTS are teaching the required cur-
riculum as mandated by RCW 46.82.420.

Reasons Supporting Proposal: Ensure compliance with
teaching the required curriculum RCW 46.82.420.

Statutory Authority for Adoption: RCW 46.82.420.

Statute Being Implemented: RCW 46.82.420.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Licensing (DOL),
governmental.

Name of Agency Personnel Responsible for Drafting:
Loni Miller, 1125 Washington, Olympia, WA 98501, 902-
360-3703 [360-902-3703]; Implementation: Cara Jockum-
sen, 1125 Washington, Olympia, WA 98501, 902-360-3703
[360-902-3703]; and Enforcement: Lou Blanchard, 1125
Washington, Olympia, WA 98501, 902-360-3703 [360-902-
3703].
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule proposal is being filed on behalf of DOL
which is exempt from this statute.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. In order to ful-
fill the department's role pursuant to RCW 46.82.420(3),
DOL, with agreement from the office of superintendent of
public instruction (OSPI), held a series of stakeholder meet-
ings to solicit input on the rule writing related to auditing
DTS. These meetings led to workshops where DTS owners,
DTS instructors, the traffic safety commission, OSPI, and
DOL collaborated on drafting proposed rule language and a
cross-reference form that will aid impacted businesses in
communicating their compliance with the required curricu-
lum. As the proposed language states, DTS and/or instructors
will be required to complete and submit a form to DOL, and
update the form when changes are made that effect the accu-
racy of the form. The department surveyed impacted DTS to
determine estimated costs of complying with the proposed
rule. Comparing these reported costs to estimated annual rev-
enue of the industry, and asking the schools if they felt the
cost of complying would cause them to incur more-than-
minor costs, the department determined that the minor cost
threshold was not met. A copy of the small business eco-
nomic impact statement is available on the department's web-
site and by request.

A copy of the detailed cost calculations may be obtained
by contacting Ellis Starrett, 1125 Washington Street S.E.,
phone 360-902-3846, email estarrett@dol.wa.gov.

November 19, 2019
Ellis Starrett

Rules and Policy
Manage [Manager]

NEW SECTION

WAC 308-108-155 Required curriculum. (1) The
required curriculum referred to in RCW 46.82.420 includes
competencies to develop knowledge, skills, and awareness
related to novice drivers. Training must include, but is not
limited to, instruction on the following concepts outlined in
the required curriculum:

(a) Rules of the road;

(b) Vehicle components;

(¢) Vehicle handling;

(d) Driver behavior;

(e) Sharing the road;

(f) Attention and perception;

(g) Hazard and risk management;

(h) Vehicle maintenance/malfunctions and technology;

(1) Managing emergencies and adverse conditions;

(j) Respect and responsibility; and

(k) Vehicle technology systems.

(2) Driver training schools will cross-reference the
required curriculum and the school's curriculum guide (WAC
308-108-170) on a form provided by and submitted to the
department. When changes are made that affect the cross-ref-

WSR 19-23-092

erence form, the school must update the cross-reference form
and submit it to the department.

WSR 19-23-092
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 20, 2019, 8:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
20-104.

Title of Rule and Other Identifying Information: WAC
392-140-970 through 392-140-976, Finance—Special alloca-
tions—Salary bonus for teachers and other certificated staff
who hold current certification by the national board.

Hearing Location(s): On January 7, 2020, at 11:00 a.m.,
at the Office of Superintendent of Public Instruction (OSPI),
600 Washington Street S.E., Wanamaker Meeting Room,
Olympia, WA 98501. Those planning to comment during the
hearing should arrive in the meeting room by 11:00 a.m.

Date of Intended Adoption: January 10, 2020.

Submit Written Comments to: Ross Bunda, OSPI, P.O.
Box 47200, Olympia, WA 98504-7200, email ross.bunda@
k12.wa.us, fax 360-664-3683, by January 7, 2020.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by December
31, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: OSPI is proposing
to revise rules regarding the administration of the salary
bonus for teachers and other certificated instructional staff
who hold current certification by the National Board for Pro-
fessional Teaching Standards. The proposed revisions (1)
include as staff eligible for the bonus those who are assigned
to the new (2019) educational staff associate duty category of
behavior analyst, (2) officially include as staff eligible for the
bonus those who are employed by tribal compact schools, (3)
remove the word "challenging" from the phrase "challenging,
high poverty school," and (4) update and clarify language
throughout WAC sections.

Reasons Supporting Proposal: The proposed rule making
will update and clarify provisions regarding administration of
the national board salary bonus.

Statutory Authority for Adoption: RCW 28A.150.290(1)
and 28A.405.415.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Ross Bunda, OSPI, 360-725-6308; Implementation and
Enforcement: T. J. Kelly, OSPI, 360-725-6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. OSPI is not subject to RCW 34.05.328 per subsec-
tion (5)(a)(i). Additionally, this rule is not a significant legis-
lative rule per subsection (5)(c)(iii).

Proposed
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

November 20, 2019
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 14-04-002,
filed 1/22/14, effective 2/22/14)

WAC 392-140-970 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Applicable provi-
sions—Authority. The provisions of WAC 392-140-970
through ((392-+40-975)) 392-140-976 govern administration
of the salary bonus for teachers and other certificated instruc-
tional staff who hold current certification by the national
board for professional teaching standards. The authority for
WAC 392-140-970 through ((392-448-975)) 392-140-976 is
the state Biennial Operating Appropriations Act, RCW
28A.405.415, and 28A.150.290(1).

AMENDATORY SECTION (Amending WSR 16-14-108,
filed 7/6/16, effective 8/6/16)

WAC 392-140-972 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Definitions. As used
in this chapter, "teachers and other certificated instructional
staff" that are eligible for the national board bonus includes
staff assigned to one of the following duties as defined in the
S-275 Personnel Reporting Handbook:

(1) Elementary homeroom teacher, duty root 31;

(2) Secondary teacher, duty root 32;

(3) Other teacher, duty root 33;

(4) Elementary specialist teacher, duty root 34;

(5) Other support personnel, duty root 40;

(6) Library media specialist, duty root 41;

(7) Counselor, duty root 42;

(8) Occupational therapist, duty root 43;

(9) Social worker, duty root 44;

(10) Speech-language pathologist or audiologist, duty
root 45;

(11) Psychologist, duty root 46;

(12) Nurse, duty root 47,

(13) Physical therapist, duty root 48;

(14) ((Reading—resource—speetalist)) Behavior analyst,
duty root 49;

(15) Long-term substitute teacher, duty root 52;

(16) Contractor teacher, duty root 63;

(17) Contractor educational staff associate, duty root 64;
and excludes staff not assigned to the above duties. This
excludes staff whose duties consist entirely of the following:
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(18) Superintendent, duty root 11;

(19) Deputy/assistant superintendent, duty root 12;
(20) Other district administrator, duty root 13;
(21) Elementary principal, duty root 21;

(22) Elementary principal, duty root 22;

(23) Secondary principal, duty root 23;

(24) Secondary vice principal, duty root 24;
(25) Other school administrator, duty root 25;
(26) Extracurricular, duty root 51;

(27) Certificated on leave, duty root 61; or
(28) Classified staff, duty roots 90 through 99.

AMENDATORY SECTION (Amending WSR 19-02-067,
filed 12/28/18, effective 1/28/19)

WAC 392-140-973 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Eligibility. Staff that
are eligible for the bonus shall be limited to those meeting the
following requirements:

(1) Hold current certification by the national board for
professional teaching standards during the entire school year,
unless otherwise specified in the state Biennial Operating
Appropriations Act; and

(2) Who are:

(a) Teachers and other certificated instructional staff
employed full time or part time under written contract by
Washington public school districts or educational service dis-
tricts pursuant to RCW 28A.405.210;

(b) Teachers and other certificated instructional staff
employed full time or part time by a contractor pursuant to
WAC 392-121-188 and 392-121-206 (2)(a);

(c) Teachers and other certificated instructional staff
employed full time or part time by the Washington school for
the deaf or Washington school for the blind; ((e%))

(d) Teachers and other certificated instructional staff
employed full time or part time by a charter school; or

(e) Teachers and other certificated instructional staff
employed full time or part time by a tribal compact school.

(3) In addition to bonuses provided by subsection (2) of
this section, teachers and other certificated instructional staff
shall be eligible for additional bonuses if in an instructional

assignment in ((ehalenging;)) high poverty schools, subject
to the following conditions and limitations:

(a) ((Challenging;)) High poverty schools are schools
where, for the prior year, the student headcount enrollment
eligible for the federal free or reduced price lunch program
was at least:

(1) ((78)) Seventy percent for elementary schools;

(i1) ((68)) Sixty percent for middle schools; or

(iii) ((59)) Fifty percent for high schools; as determined
by the October 1st count of the comprehensive education data
and research system (CEDARS) or successor data collection
and reporting systems, of the office of superintendent of pub-
lic instruction, on March 31st of that prior year: Provided,
That schools operating during the current school year as their
first year may qualify as ((ehaHenging;)) high poverty
schools based upon current year data, as determined by the
October 1st count on March 31st of the current year.
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(b) For purposes of the national board ((ehallenging;))
high poverty schools bonus, a school shall be categorized

based upon the highest grade served as follows:

(1) A school whose highest grade served is 6th grade or
lower shall be considered an elementary school;

(i) A school whose highest grade served is either 7th,
8th, or 9th grade shall be considered a middle school;

(iii) A school whose highest grade served is either 10th,
11th, or 12th grade shall be considered a high school.

(c) A school shall be considered only if it serves thirty or
more students, or is the largest school in the district serving
its designated category.

(d) Schools that provide institutional education programs
pursuant to WAC 392-122-205 shall be designated as ((ehal-
lenging;)) high poverty schools with the student headcount
enrollment eligible for the federal free or reduced price lunch
program at one hundred percent and shall not be subject to
the requirement in this subsection of serving thirty or more
students.

(e) The student enrollment data used shall include the
state-funded students in kindergarten through twelfth grade,
plus prekindergarten students in special education.

(f) Teachers and other certificated instructional staff that
meet the qualifications for the ((ehalleaging;)) high poverty
schools bonus under this subsection who are assigned for less
than one full school year or less than full time for the school
year shall receive the ((ehalenging;)) high poverty schools
bonus in a prorated manner, subject to the following condi-
tions and limitations:

(i) The portion of the employee's assignment to ((ekal-
lenging;)) high poverty schools shall be determined as of the
last day of school, or June ((35th)) 30th of the school year,
whichever occurs first.

(i1) If the employee's assignment to ((ehalenging;)) high
poverty schools is less than 1.0 full-time equivalent, the pro-
ration shall use the methodology in WAC 392-121-212 and
shall be rounded to three decimal places.

(g) A school participating in the community eligibility
provision or provision 2 as authorized by section 11 (a)(1) of
the Richard B. Russell National School Lunch Act may be
designated as a ((ehalenging;)) high poverty school if the
school was a ((ehallenging;)) high poverty school based on
the student headcount enrollment eligible for the federal free
or reduced price lunch program in either of the two school
years immediately prior to the school's participation in the
community eligibility provision.

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-140-974 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Administrative pro-
cedures. (1) ((Sehoel)) Districts ((and)), charter schools, and
tribal compact schools that employ teachers and other certif-
icated instructional staff eligible for the salary bonus shall
report those employees to the office of superintendent of pub-
lic instruction by submitting for each employee the required
data as determined by the superintendent of public instruc-
tion.
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(2) Districts ((and)), charter schools, and tribal compact
schools shall document each employee's eligibility by main-
taining on file for audit a copy of the employee's national
board certification notice and evidence of employment and
duties assigned. For employees eligible for the ((ehalleng-
i1g;)) high poverty schools bonus pursuant to WAC 392-140-
973(3), districts ((and)), charter schools, and tribal compact
schools shall also document the employee's instructional
assignments in ((ehalenging;)) high poverty schools.

(3) All requests for the bonus must be submitted to the
superintendent of public instruction by ((Fare+5th)) July 1st
of the school year and shall be paid in the July apportionment
and displayed on Report 1197, in revenue account 4158.

(4) Bonuses shall be reduced by a factor of 40 percent for
first year National Board for Professional Teaching Stan-
dards (NBPTS) certified teachers, to reflect the portion of the
instructional school year they are certified.

((4)) (5) For each candidate, the superintendent of pub-
lic instruction shall send the district ((ex)), charter school, or
tribal compact school the amount of the salary bonus set in
the operating appropriations act plus an amount for the dis-
trict's or charter school's (employer) portion of mandatory
fringe benefits. The amount of the annual bonus in WAC
392-140-973(2) shall be five thousand dollars in the 2007-08
school year. Thereafter, the annual bonus shall increase by
inflation. The amount of the ((ekalenging;)) high poverty
schools bonus in WAC 392-140-973(3) shall be five thou-
sand dollars in the 2007-08 school year. Thereafter, the
((chalenging;)) high poverty schools bonus shall not increase
by inflation.

((5))) (6) The district ((ex)), charter school, or tribal
compact school shall pay the bonus to the employee in a lump
sum amount on a supplemental contract pursuant to RCW
28A.400.200 no later than August 31st of the school year.

((68))) (7) The salary bonus is included in the definition
of "earnable compensation" under RCW 41.32.010(10).

AMENDATORY SECTION (Amending WSR 15-18-078,
filed 8/28/15, effective 9/28/15)

WAC 392-140-975 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Requests for review
and adjustment. A ((seheel)) district ((ex)), charter school,
or tribal compact school may request that the superintendent
of public instruction review and adjust data and calculations
used to determine funding for the salary bonus for teachers
and other certificated instructional staff who hold current cer-
tification by the national board for professional teaching stan-
dards pursuant to this chapter and instructions issued by the
superintendent of public instruction. Requests to review and
adjust data shall be considered only for those districts ((e%)).
charter schools, or tribal compact schools wishing to appeal a

school's eligibility designation for the ((e¢halenging;)) high
poverty schools bonus pursuant to WAC 392-140-973(3).

Requests to review and adjust data shall be considered
only if the district, charter school, or tribal compact school
shows that the data or calculations are in error, or other bona
fide adjustments are necessary.

Proposed
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AMENDATORY SECTION (Amending WSR 18-17-181,
filed 8/22/18, effective 9/22/18)

WAC 392-140-976 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Conditional loan
program. (1) ((Puring-the 201718-and261819-schoot
years;-and)) Within available funds, certificated instructional
staff who have met the eligibility requirements and have
applied for certification from the National Board for Profes-
sional Teaching Standards may receive a conditional loan of
one thousand four hundred twenty-five dollars toward the
current assessment fee, not including the initial up-front can-
didacy payment.

(2) The conditional loan shall be an advance on the first
annual bonus provided under RCW 28A.405.415. The condi-
tional loan is provided in addition to compensation received
under a district's salary allocation and shall not be included in
calculations of a district's average salary and associated sal-
ary limitation under RCW 28A.400.200.

(3)(a) Conditional loan recipients who fail to receive
national board certification within three years following the
completion of their second year of candidacy under the
National Board for Professional Teaching Standards must
repay the conditional loan.

(b) Repayment shall begin after the candidate has either:

(i) Obtained the national board certification;

(i1) Exhausted all years of eligibility under the National
Board for Professional Teaching Standards; or

(iii) Withdrawn their candidacy.

(4) The terms of repayment shall be pursuant to a prom-
issory note or other instrument executed by the conditional
loan recipient.

WSR 19-23-096
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed November 20, 2019, 11:38 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
08-089.

Title of Rule and Other Identifying Information: Chapter
182-502A WAC, Program integrity.

Hearing Location(s): On December 24, 2019, at 10:00
a.m., at the Health Care Authority (HCA), Cherry Street
Plaza, Sue Crystal Conference Room, 626 8th Avenue,
Olympia, WA 98504. Metered public parking is available
street side around building. A map is available at https://
www.hca.wa.gov/assets/program/Driving-parking-checkin-
instructions.pdf or directions can be obtained by calling 360-
725-1000.

Date of Intended Adoption: Not sooner than December
26, 2019.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by December 24, 2019.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
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munication relay services 711, email amber.lougheed@
hca.wa.gov, by December 13, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
removes unnecessary definitions, shortens definitions for
terms defined elsewhere, and uses the terms "preliminary
finding" and "final notice," consistent with all types of pro-
gram integrity (PI) activities.

WAC 182-502A-0401 provides detail about PI activity
methods and specifies that the agency may request and eval-
uate records or other information. This rule also sets out
requirements for the electronic or facsimile submission of
records and states that the agency destroys hardcopies sub-
mitted without prior approval. The rule provides that entities
must not adjust or rebill a claim subject to a PI activity until
the activity and all appeals are exhausted. Subsection (8)
requires that entities allow the agency access to its premises
and provide requested records.

WAC 182-502A-0801 clarifies that the dispute resolu-
tion process is informal.

WAC 182-502A-0901 uses the term administrative hear-
ing, consistent with chapter 182-526 WAC, and clarifies that
there is no hearing right for a denied claim payment.

WAC 182-502A-1001 clarifies that the agency must
publish metrics for contractors' audits, and it may publish
metrics for the agency's own PI activities.

WAC 182-502A-1101 is a new section added for man-
aged care organizations (MCO).

e These rules require MCOs to enforce all PI contract
terms and regulations; conduct and enforce PI activities;
and establish an appeals process for subcontractors and
providers to contest overpayments.

*  This rule also states that subcontractors and providers do
not have the right to an administrative hearing on the
results of the appeals process.

*  Overpayment assessments that are not appealed must be
recovered within sixty days of (1) the overpayment being
identified and assessed; or (2) the completion of the
appeals process regarding a disputed overpayment
assessment.

*  MCOs must report to the agency overpayments and
related appeals and results.

*  The agency may identify MCO overpayments to subcon-
tractors and providers and may sanction an MCO or
assess liquidated damages for MCO provider fraud,
waste, and abuse, or as outlined in the parties' contract.

Reasons Supporting Proposal: The revisions make the
chapter easier to understand and align with federal and state
regulations.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is necessary because of federal law, C.F.R. Sections
438.608 - 438.610.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Melinda Froud, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1408; Implementation and Enforcement: Scott Best,
P.O. Box 45503, Olympia, WA 98504-5503, 360-725-1396.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. New WAC 182-
502A-1101 Managed care organizations, does not apply to
small businesses. The amended sections of this chapter clar-
ify other entities' responsibilities, but does not impose new
costs.

November 20, 2019
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-01-129,
filed 12/19/14, effective 1/19/15)

WAC 182-502A-0101 ((Pregram—integrity—))Pur-

pose. (1) Program integrity means a system of reasonable and
consistent oversight of the medicaid program.
(2) The medicaid agency conducts program integrity

activities to ((identify-and-prevent-erreeover)) detect and pre-

vent potential fraud, waste, and abuse. These activities

include identifying improper ((agerey)) payments and recov-
ering overpayments.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0201 ((Pregram-intesrity—))Defini-

tions. The definitions in this section and those found in chap-
ter 182-500 WAC apply throughout this chapter.

Adverse determination means a finding of an overpay-
ment identified in a program integrity activity.

((Ageney—means—the—Washington—state—health—eare
autherity-and-ineladesthe-ageney's-designees:))

Algorithm means the set of rules applied to claim or
encounter data to identify overpayments.

Audit means an examination of claims data, an entity's
records, or both, to determine whether the entity has com-
plied with applicable laws, rules, regulations, and agree-
ments.

Audit, on-site means an audit conducted partially at an
entity's place of business.

Audit, self means an audit conducted by the entity and
reviewed by the agency.
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Credible allegation of fraud ((means—the-ageneyhas
. i % .  fraud-and Lok that
eﬂsmﬂe&e#ff&ud—ts—mefe—pfeb&b}e—thaﬂ—ﬂef)) See 42 C.F.R.

Data mining means using software to detect patterns or
aberrancies in a data set.

‘-‘e"'-- ,.=
peffefm—pfegfam—m%egﬁt-y—aetwmes—eﬂ—&s—beha#))

Educational intervention means agency-provided edu-
cation to an entity prior to or following an agency-initiated
program integrity activity that has identified an adverse
determination. Educational intervention includes, but is not
limited to, any notice of adverse determinations issued by the
agency or any agency training that has failed to correct the
level of payment error.

Encounter includes any service provided by a federally
qualified health center, rural health clinic, or tribe, which is
paid an enhanced rate; and any service provided to a Wash-
ington apple health client who is covered by an MCO or other
contractor, and reported to the agency.

Entity includes current and former contractors, provid-
ers, and their subcontractors.

Extrapolation means a method of estimating an
unknown value by projecting the results of a sample to the
universe from which the sample was drawn.

Fraud ((meaﬁs—&ﬂ—m%eﬂﬂeﬂ&l—deeepﬁeﬂ—er—iﬂﬁepfeseﬂ-

fraud-under-applicable federal-or-state Jaw:)) - See 42 C.F.R.
455.2.

Improper payment means any payment by the agency
that was more than or less than the sum to which the payee
was legally entitled.

Metrics mean the quantifiable measures used to track

and assess the status of program integrity activities and entity
performance. ((Me%ﬁes—me}uée—b&t—afe—ﬁet—hﬁn%d—&e—

»Reeoveries:))

Net payment error rate means the calculated percent-
age of the improper payment amount identified in the sample
of claims for the audit period divided by the total payment
amount sampled claims for the audit period.

Overpayment see RCW 41.05A.010, including any
subsequent amendments.

Proposed
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Program integrity compliance plan means a document
issued by the agency outlining the importance of ethical
behavior on the part of the agency's contracted entities, as
well as identified monitoring, auditing, and educational obli-
gations an entity must comply with to remain an agency-con-
tracted entity.

Record means any document or electronically stored
information including writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or
data compilations, stored in any medium from which infor-
mation can be obtained either directly or, if necessary, after
translation by the entity into a reasonably usable form. This
includes documentation relating to claims, encounters, and
payments.

Relevant - See Federal Rule of Evidence 401.

Risk assessment means to identify potential risk of
fraud, waste and abuse, and improper payments within all
Washington apple health programs.

Sustained high level of payment error means the net
payment error rate is equal to or exceeds five percent for the
audit period.

Universe means a defined population of claims or
encounters or both.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0301 ((Pregram—integrity—

))Authority to conduct program integrity activities. The
medicaid agency ((may)) conducts program integrity activi-
ties ((and-designate-agents-to-do-so-onitsbehalfy)) on all Title
XIX, Title XXI, and state-only-funded expenditures. See 42
C.F.R. 2.54, 431, 433, 438, 447, 455, 456, 457, 495, and
1001; 45 C.F.R. 92; 42 U.S.C. 1396a; and chapters 41.05,
41.05A, and 74.09 RCW.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0401 Program integrity activities.
(((HFermr)) The medicaid agency verifies entities' compli-
ance with applicable laws, rules, regulations, and agreements
through program integrity activities ((inehade:

. fews:

(6) Conducti &1 isations:

th)).

(1) Methods. Program integrity activity methods
include, but are not limited to:

a) Data mining to identify possible fraud. waste, and
abuse (FWA) for further examination;

(b) Audits and reviews to determine compliance with
federal, state, and agency rules and regulations, or to identify
FWA:;

(c) Investigations of suspected fraud and abuse;

(d) Algorithms to identify payment, program, and sys-
tem irregularities leading to improper payments;

(e) On-site reviews and inspections of an entity's prem-
ises to ensure compliance with federal, state, and agency
rules and regulations;
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(f) Referral of enforcement actions against entities that

have committed fraud or abuse to law enforcement agencies,
or licensing agencies, or both;

(g) Technical assistance and education to prevent and
identify potential FWA;

(h) Outreach to and education for entities and client com-
munities, including how to report suspected fraud, explaining
federal, state, and agency rules and requirements, conducting
entity self-audits and implementing compliance programs;
and

(1) Initiating and reviewing entity self-audits under WAC
182-502A-0501((3

. . . :

(e)#ppls gag .. . . .

Eﬂ] © onauctng gff]} Stensp E; 13?9 of-entitylocations

riles;regulations;-and-agreements)).
(2) Location. Program integrity activities ((may))

occur((x

>

) On-h . ” Lieaid ;
b)y-On—thepremises—ofthe—entity)) at the agency. an
entity's premises, or at both locations.

(3) Timing. The agency may ((eemmenee)) begin pro-
gram integrity activities concerning any current or former
agency-contracted entity or that entity's agent ((thereef)) at
any time up to six years after the date of service.

(4) Notice.

(a) The agency provides ((a)) thirty-calendar-days'
notice to entities ((priorte)) before an on-site visit, except in
those instances identified in (c) of this subsection.

(b) Hospitals are entitled to notice as described in RCW
70.41.045(4).

(c) The agency is not required to give notice of an on-site
visit if evidence exists of danger to public health and safety or
fraudulent activities.

(5) Scope. The agency determines the scope of a pro-
gram integrity activity.

(6) Selecting information to evaluate.

(a) The agency may evaluate any records or other infor-
mation relevant to validating that the ((payee)) entity
received only those funds to which it is legally entitled. ((a
th’s sh ﬂ]ﬁtEF "FE] E‘Zﬂl‘lt" :]HS am 3aH1H g 1 deﬁt’ sal te I EdEFEI
Rule-of Evidenee404-))

(b) The agency may select information to evaluate by:

(i) Conducting a risk assessment of claim or encounter
data;

(i1) Applying algorithms;

(iii) Data mining;

(iv) Claim-by-claim review;

(v) Encounter-by-encounter review;

(vi) Stratified random sampling;

(vii) Nonstratified random sampling; or

(viii) Applying any other method, or combination of
methods, designed to identify relevant information.

(7) Collecting records and other information to eval-
uate. ((Theentitymustsubmitacopyofallrecordsrequested
by-the-ageney-))

(a) ((Fhe)) After the agency serves notice, an entity must
submit ((requested)) a copy of all records and other informa-
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tion requested to the agency ((within)) by the ((time-frame))
date stated in the request.

(b) The entity must submit records electronically or by
facsimile and must follow the instructions for records sub-
mission included in the agency's notice, unless the agency
gives the entity permission to submit a hard copy of the
records.

(c) If sent electronically, records must be:

(1) Copied to secured media (e.g., CD or DVD) and sent
to the address stated in the notice; or

(i1) Uploaded to the agency's secure file transfer protocol
(SFTP) site.

(d) If an entity submits hard copy records without prior
approval, the agency destroys the records and requires the
entity to resubmit them in an electronic format.

(e) If an entity fails to timely comply with the request,
the agency may:

(1) Deny the entity's claim under a prepay review pro-
cess;

(i1) Issue a ((draft-auditreport-or)) preliminary ((review
netiee)) finding; or

(iii) Issue a final ((auditrepert-or)) notice ((efimproper

).

(f) Once a program integrity activity ((has-commeneed))
begins, the entity must retain all original records and support-
ive materials until the program integrity activity is completed
and all issues resolved, even if the retention period for those
records and materials extends beyond the period otherwise
required by law.

((68))) (g) Unless instructed to do so by the agency, the
entity must not adjust or rebill a claim or encounter that is
within the scope of a program integrity activity until that
activity ends and any resulting appeals are exhausted.

(8) Cooperation with on-site visits, audits, and inves-
tigations. For an on-site visit, audit, or investigation, the
entity must allow the agency access to its premises and pro-
vide any records or other information requested while on-site.

(9) Evaluating information.

(a) The agency may evaluate relevant information by
applying any method or combination of methods reasonably
calculated to determine whether an entity has complied with
an applicable law, regulation, or agreement.

(b) A health care provider's bill for services, appointment
books, accounting records, or other similar documents alone
do not qualify as appropriate documentation of services ren-
dered.

(c) The agency provides the entity a description of the
method or combination of methods used by the agency
((onder-subseetion{(6)-of this-seetion)) to select information
to evaluate.

())) (10) Nonbilled services. Nonbilled services
include any item, drug, code, or payment group that a pro-
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vider does not submit on the provider's claim to the agency or
contractor. When calculating improper payments, the agency
does not include nonbilled services in its calculations.

((€6))) (11) Paid-at-zero services. The agency consid-
ers paid-at-zero services or supplies only when conducting
program integrity activities involving payment groups or
encounters.

((3BH)) (12) Conducting on-site audits. The agency
may conduct on-site audits at any entity location.

(a) During an on-site audit, the agency may create a copy
of an entity's records that are potentially relevant to the audit.

(b) Failure to grant the agency access to the entity's
records or premises constitutes failure to comply with a pro-
gram integrity activity.

(((2))) (13) Conducting interviews. The agency may
interview any person it reasonably believes has relevant
information ((andersubseetion{6)-efthisseetion)) regarding
a program integrity activity. Interviews may consist of one or
more sessions.

((63Y)) (14) Costs. The agency does not reimburse the
costs an entity incurs complying with program integrity
activities.

((4))) (15) Conducting ((site)) on-site visits. The
agency may conduct on-site inspections of any entity location
to determine whether the entity is complying with all applica-
ble laws, rules, regulations, and agreements. ((See-stbseetion

4-ofthisseetion:))

AMENDATORY SECTION (Amending WSR 15-01-129,
filed 12/19/14, effective 1/19/15)

WAC 182-502A-0501 ((Pregram-integrity—))Entity

self-audits. (1) The medicaid agency may require an entity to
self-audit.

(a) The agency ((will)) gives written notice of the
instruction to self-audit.

(b) The entity must acknowledge receipt of the notice
within thirty calendar days of receiving it.

(¢) The entity must comply with all terms included in the
notice; failure to timely comply with the notice constitutes
failure to comply with a program integrity activity.

(d) The agency ((wiH)) does not require an entity to self-
audit any services or encounters that are included in an active
state or federal program integrity activity, rate adjustment,
cost settlement, or other payment adjustment.

(e) The agency ((wil)) reviews the self-audit and states
in writing whether it accepts or rejects the results of the self-
audit. If the agency rejects the results it may:

(1) Instruct the entity to repeat the self-audit; or

(1) Audit the entity.

(2) ((An—entity-may-initiate—a—self-andit-at-any—timeto

verify-payments-made-by-the-ageney—When-the-entity's-self-
andit-and-identifies-an-overpayment)) When an entity self-

discloses overpayments, it must:

(a) Submit to the agency written notice of the self-audit
and identify each claim included in the self-audit.

(b) Report and repay the overpayment to the agency
within sixty calendar days of identifying the overpayment,

unless the overpayment is ((ere-ofthefollowing)):
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(1) Included in an active state or federal program integ-
rity activity((<)); or

(i1) Related to a state-initiated rate adjustment, cost set-
tlement, or other payment adjustment.

(c) The entity's overpayment report must include:

(1) The reason for the overpayment;

(i) How the entity calculated the overpayment; and

(iii) A list of claims associated with the overpayment.

(d) The agency ((wiH)) reviews the self-audit and states
in writing whether it accepts or rejects the methodology and
findings. If the agency rejects the findings it may:

(1) Instruct the entity to repeat the self-audit; or

(1) Audit the entity.

(e) The agency ((wiH)) does not accept any identified
overpayment as full or final repayment before the completion
of its review of the entity's self-audit findings.

(3) The entity's dispute and appeal rights under this sec-
tion are identical to its rights during an audit conducted by the
office of program integrity.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0601 ((Pregram—integrity—))

Extrapolation. (1) To determine an improper payment from
a sample, the medicaid agency may extrapolate to the uni-
verse from which the sample was drawn:

(a) If the audit identifies a sustained high level of pay-
ment error involving the provider; or

(b) When the agency has documented educational inter-
vention to the provider and the education has failed to correct
the provider's level of payment error.

(2) If during the course of the audit, an entity adjusts or
rebills a claim or encounter that is part of the audit sample or
universe, the original claim or encounter amount remains in
the audit sample or universe.

(3) When the agency uses the results of an audit sample
to extrapolate the amount to be recovered, the agency pro-
vides the entity with the following information:

(a) The sample size.

(b) The method used to select the sample.

(¢) The universe from which the sample was drawn.

(d) Any formulas or calculations used to determine the
amount of the improper payment.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0701 ((Program—integrity-aetivity

—))Agency outcomes. (1) Following the medicaid agency's
evaluation of an entity's records including, but not limited to,
claims, encounter data, or payments, the agency may do any
combination of the following:

(a) Deny a claim or claim line.

(b) ((Adjuster)) Recover an improperly paid claim.

(c) Instruct the entity to submit:

(1) Additional documentation((=)); or

(i1) A ((elaimadjustment-ora)) new claim. ((Fhe-entity
b o i o hin s
ealendar-days{rom-the-date-of the-ageney'sinstruetionor)) If

the entity fails to submit a new claim within sixty calendar
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days, the agency ((will-denythe-elaim-adjastment-or)) denies
the new claim((—An-entity-hasno-right to-an-adjudieative
heafmg—fer—dem&l—uﬁder—thfs—wbsee&eﬂ)) as untimely.

(d) Request a refund of an improper payment to the
agency by check.

(e) Refer an overpayment to the office of financial recov-
ery for collection.

(f) Issue a ((draft-auditreport—or—preliminaryreview

netiee-thatlists)) preliminary finding((s-and-alleged-improper
payments)), which the entity may dispute under WAC 182-

502A-0801.

(i) If an entity agrees with the preliminary ((findings-and
alleged-impreperpayments)) finding before the deadline
((neted)) stated in the ((repert-er)) notice, the entity must
notify the agency in writing. The agency then issues a final

((euditrepoerter)) notice ((efimpreperpayment)).
(i1) If an entity does not respond by the agency's deadline

((noted-nthereportornotice-the-ageney-issuesafinal-audit
repert-ernotice—efimproper paymentunless-the-ageney

extends-the-deadline)), the agency issues a final notice.

(g) Issue ((a—final—audit—report;)) an overpayment
notice((5)) or final notice ((efimpreperpayment)), which the
entity may appeal under WAC 182-502A-0901.

(1) The final ((eudit—repert—everpayment—netice;—or))
notice ((efimpreperpayment)) includes:

(A) The asserted overpayment or improper payment
amount;

(B) The reason for an adverse determination;

(C) The specific criteria and citation of legal authority
used to make the adverse determination;

(D) An explanation of the entity's appeal rights;

(E) The appropriate procedure to submit a claims adjust-
ment, if applicable; and

(F) One or more of the following:

() Directives;

(II) Educational intervention; or

(IIT) A program integrity compliance plan.

(i) Upon request, the agency ((will)) allows an entity
with an adverse determination the option of repaying the
amount owed according to a negotiated repayment plan of up
to twelve months. Interest may be calculated and charged on
the remaining balance each month.

(h) Recover interest under RCW 41.05A.220.

(1) Impose civil penalties under RCW 74.09.210.

(j) Refer the entity to appropriate licensing authorities
for disciplinary action.

(k) Refer the entity to the agency's medical dental advi-
sory committee for review and potential termination of the
contract or core provider agreement.

(1) Determine it has sufficient evidence to make a credi-
ble allegation of fraud. The agency ((wiH)) then:

(i) Refers the case to the medicaid fraud control ((unit))
division and any other appropriate prosecuting authority for
further action; and

(i1) Suspends some or all Washington apple health pay-
ments to the entity unless the agency determines there is good
cause not to suspend payments under 42 C.F.R. 455.23.

(2) The agency may assess an overpayment and termi-
nate the core provider agreement if an entity fails to retain
adequate documentation for services billed to the agency.
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(3) At any time during a program integrity activity, the
agency may issue a final ((auditrepert-era)) notice ((ef

improperpayment)) if the entity:
(a) Stops doing business with the agency;

(b) Transfers control of the business;

(c) Makes a suspicious asset transfer;

(d) Files for bankruptcy; or

(e) Fails to comply with program integrity activities.

(4) The entity must repay any overpayment identified by
the agency within sixty calendar days of being notified of the
overpayment, except when a repayment plan is negotiated
with the agency under subsection (1)(g)(ii) of this section.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0801 ((Pregram—integrity—))Dis-
pute resolution process. (1) An entity may informally dis-

pute a ((draft-auditrepoert-or)) prellmlnary ((reviewnotice))
finding. The medicaid agency must receive any request for

dispute resolution within thirty calendar days of the date the
entity received the ((draft-audit-repert-or)) preliminary
((reviewnotiee)) finding. The request for dispute resolution
must be in writing and include the following:

(a) The supporting evidence for each disputed ((adwerse
determination)) preliminary finding; and

(b) The relief sought for each disputed ((adverse-deter-
mination)) preliminary finding.

(2) The dispute may include a request for a dispute reso-
lution conference (DRC).

(a) If the agency grants the entity's request for a DRC,
the DRC ((must)) occurs within sixty calendar days of the
date the entity received the agency's written acceptance of the
request for a DRC.

(b) At least five business days before the DRC, the entity
must notify the agency of who will attend the DRC on the
entity's behalf.

(3) Following the timely submission of a written request
for dispute resolution under subsection (1) of this section and
completion of any DRC, the agency ((wiH-address))
addresses in writing each written ((dispute)) disputed prelim-

inary finding raised by the entity.

(4) The agency may terminate the dispute resolution pro-
cess and issue a final ((auditrepert-or)) notice ((efimproper
payment)) if the entity fails to ((submit-atimely-dispute-or))
comply with the requirements ((endersubseetion{1))) of this

section.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-0901 ((Pregram-integrity-aetivity—
Adjudieative-proeeedings:)) Administrative hearing (for-
mal appeal) right. (1) ((H-an-entity-objeetsto-anyrepert-or
netiee-assessing-an-overpaymentthe-entity- may request-an

2))) An entity has a right to an administrative hearing
(formal appeal), and any resulting appeals process under

RCW 41.05A.170 and chapter 182-526 WAC, if the agency
assesses an overpayment against the entity.

WSR 19-23-096

(2) An entity does not have an administrative hearing
right for the denial of payment of a claim.
(3) At the ((adjudieative—proeeeding)) administrative

hearing and on appeal, the entity bears the burden of proving
by a preponderance of the evidence that it has complied with
applicable laws, rules, regulations, and agreements.

() (4) The ((adjﬁd}e&fwe—pfeeeedmg)) administra-
tive hearing process is governed by chapter 34.05 RCW and
chapter 182-526 WAC.

() (5) The medicaid agency ((wil)) does not recoup

overpayments until a decision in the ((adjudieative-proeeed-

ing)) administrative hearing is issued and all appeals, if any,
have been exhausted.

((65))) (6) Interest on overpayments continues to accrue,
but it is not collected until a decision in the ((adjudicative

proeeedinng)) administrative hearing is issued and all appeals,
if any, have been exhausted. See RCW 74.09.220.

AMENDATORY SECTION (Amending WSR 18-07-050,
filed 3/14/18, effective 4/14/18)

WAC 182-502A-1001 ((RProgram-intesrity-aetivity—
))Metrics. ((Uader REW-T7409195(23(b)-the-medieatd
ageney-wil-onan-annual-basis:

(1) Compile metries of p*eg.*.&m; miegrity-activities-con
ducted by the-agency and s entitiesrand o) (1)

The medicaid agency annually, compiles and publishes met-
rics for any contractor that conducts audits on the agency's

behalf under RCW 74.09.195 (2)(b).

(2) The agency may publish metrics of the program
integrity activities it conducts. Metrics include, but are not
limited to:

(a) Adverse determinations;

(b) Identified improper payments;

(c) Cost avoidance;

(d) Payments; and

(e) Recoveries.

NEW SECTION

WAC 182-502A-1101 Managed care organizations.
This section applies to entities that contract with the medicaid
agency to provide services in exchange for a capitated rate.

(1) Managed care organizations (MCOs) must comply
with and enforce all applicable program integrity:

(a) Federal and state laws and regulations;

(b) Terms of their contracts with the agency; and

(c¢) Terms of their contracts with subcontractors and pro-
viders.

(2) MCOs must:

(a) Adopt and enforce program integrity policies and
procedures that guide the contractor's officers, employees,
agents, and subcontractors;

(b) Include and enforce federal and state program integ-
rity requirements in their subcontracts and in their provider
application, credentialing, and recredentialing processes;

(¢) Adopt and implement methods for detecting and pre-
venting fraud, waste, and abuse to ensure payments to sub-
contractors and providers are proper and comply with medic-
aid regulations and billing instructions;

Proposed



WSR 19-23-096 Washington State Register, Issue 19-23

(d) Perform ongoing analyses of their authorization, uti-
lization, claims, providers' billing patterns, and encounter
data to detect improper payments;

(e) Conduct reviews, audits, and investigations of sub-
contractors and providers;

(f) Report to the agency any:

(i) Fraud, waste, or abuse; and

(i1) Overpayments and recoveries.

(g) Recover overpayments to any subcontractor or pro-
vider; and

(h) Refer any suspected or potential fraud to the agency
and to the medicaid fraud control division or other law
enforcement agency.

(3) MCOs must establish an appeals process, similar to
the dispute resolution process in WAC 182-502A-801, for
their subcontractors or providers to contest an assessment of
an overpayment by a managed care entity.

(4) MCOs' subcontractors or providers do not have a
right to an administrative hearing under chapter 34.05 RCW
or chapter 182-526 WAC to contest the results of the appeals
process. The MCO will provide notice and will state in the
notice that there is no right to an administrative hearing.

(5) Overpayment assessments by an MCO to its subcon-
tractor or provider that are not appealed or that are upheld
after appeal must be recovered from its subcontractors or pro-
viders within:

(a) Sixty calendar days of the overpayment being identi-
fied and assessed against the subcontractor or provider; or

(b) Sixty calendar days of completion of an appeals pro-
cess for the subcontractor or provider who disputes the over-
payment assessment.

(6) An MCO must report to the agency:

(a) Identification of an overpayment assessed against a
subcontractor or provider.

(b) Notification of a subcontractor's or provider's appeal
of an overpayment assessment.

(¢) Results of an appeal of an overpayment assessment
from the subcontractor or provider.

(d) Recovery of the identified overpayment assessed or
settlement information as a result of the appeal.

(7) The agency may sanction an MCO or assess liqui-
dated damages when:

(a) The agency identifies fraud, waste, or abuse by an
MCO provider;

(b) The MCO fails to report MCO provider overpay-
ments; or

(c) Other situations arise as identified in the contract.
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