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WSR 20-19-041
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed September 10, 2020, 11:00 a.m.]

Title of Rule and Other Identifying Information: WAC
458-02-200 Business licensing service—Applications,
licenses, renewals—Fees—Posting, this rule provides infor-
mation about business license application handling fees,
renewal application handling fees, and late filing delinquency
fees as described in chapter 19.02 RCW.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: During the 2020
legislative session, SSB 6632 passed and changed the maxi-
mum amount of handling fees that may be charged by the
department to process business license applications and busi-
ness license renewal applications. The higher fees became
effective July 1, 2020, so the department amended this rule
through the emergency rule-making process. Language was
also added to this rule to address ESB 5402, which also
passed during the 2020 legislative session. This legislation
allowed the department to waive or cancel the business
license delinquency fee if the licensee failed to renew timely
and it was due to an undisputable error or failure by the
department. To make these updates permanent, the depart-
ment is amending this rule through the expedited rule-making
process.

Reasons Supporting Proposal: Taxpayers rely on WAC
458-02-200 to determine the fees they will be charged when
submitting or renewing a business license. Updating this rule
to provide the correct fee amounts will provide accurate
information for these taxpayers.

Statutory Authority for Adoption: RCW 19.02.030(3).

Statute Being Implemented: RCW 19.02.075 and 19.02.-
085.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is appropriate for these rule
updates because the department is incorporating changes
resulting from 2020 legislation.
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NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1589, fax 360-534-1606, email Leslie
Mu@dor.wa.gov, AND RECEIVED BY November 23,
2020.

September 10, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-08-010,
filed 3/20/14, effective 4/20/14)

WAC 458-02-200 Business licensing service—Appli-
cations, licenses, renewals—Fees((—Pesting)). (1) Intro-
duction. This rule provides information about business
license application handling fees, renewal application han-
dling fees, and late filing delinquency fees as described in
chapter 19.02 RCW. Information about ((the)) individual
licenses ((that)) may be obtained from the business licensing
service (BLS) of the department of revenue (((the)) depart-

ment) and is available online at((+http:/bls-dor-wagov/))
dor.wa.gov.

(2) Definitions. The definitions in RCW 19.02.020
apply to this rule.

(3) What fee do I need to pay when applying for or
renewing a license? Individual license fees vary depending
on the license(s) for which you are applying or renewing. The
fee payable is the total amount of all applicable individual
license fees, business license application handling fees,
renewal application handling fees, late filing delinquency
fees, and other penalty fees((;-and-handlingfees;-and)). The
method of payment may ((inelade)) result in additional ((fees
charged-to-eover)) charges for credit or debit card process-
ing((—Eieensingfees—vary-depending-on-the license(s)r-for
which-youare-applyingerrenewing)).

(())) (4) What does the department do with the fees?
The department will distribute the fees received for individ-
ual licenses to the respective regulatory agencies. The appli-
cation and renewal handling fees and the late filing delin-
quency fees support the operation of the BLS. Credit or debit
card payment processing fees are charged and retained by a
third-party payment processor.

((4)) (5) When do I get my business license? ((The))
A business license will not be issued until the total fees ((pay-
able-is)) due are collected and all required information has
been submitted. Some individual licenses require review and
approval by the regulating authorities, and the business
license will not be issued until the regulating authorities have
approved them.
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((3))) (6) Can I get a refund? The business license
application handling fee and renewal application handling
fee((s)) collected under RCW 19.02.075 are not refundable.

The late filing delinquency fee under RCW 19.02.085 may
not be waived or refunded unless the department determines
that the licensee failed to renew a license by the business
license expiration date due to an undisputable error or failure

by the department that caused the late filing. When a license
is denied or when an applicant withdraws an application, a

refund of any other refundable portion of the total payment
will be made in accordance with the applicable licensing
laws.

((66))) (7) What are the ((handling)) fees? The business

license application handling fee, renewal application han-

dling fee, late renewal filing delinquency fee, and individual
license fee amounts are as follows:

Type of ((handling)) fee: Fee amount:
Business license application ((filing))
handling fee to open the first business
location of a new business, or to reopen a $((19-00))
closed business: 90.00
Business license application handling fee
for an existing business adding a new
business location or requesting a city's
license endorsement for a nonresident
business: $0
Business license application handling fee
for any other purpose(s): $19.00
Business license renewal application $((H-09))
((fikng)) handling fee: 10.00
Late renewal filing delinquency fee: Up to $150.00
per business
location. See
subsection
9)(b) of this
rule.
Individual license fee: Varies depend-
ing on type of
license.

(D)) (8) What should I do with my business license?
The business license document must be displayed in a con-
spicuous place at the business location for which the license
is issued.

((68))) (9) Do I need to renew my business license?

(a) The various licenses endorsed and displayed on the
business license may each have a requirement to be renewed
periodically. The department ((s)) may prorate the terms
of individual licenses ((issuwanee)) and associated fees as
((apprepriate)) needed so that all requested licenses ((are
renewed)) on the account are due for renewal at the same
time.

(b) Licenses requiring renewal must be renewed by the
expiration date or the department will assess a delinquency
fee. The delinquency fee is calculated according to RCW
19.02.085 and must be paid by the licensee before a business
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license is renewed. Other regulatory agencies may also assess
delinquency fees and/or penalties for late renewal, and may
cancel the individual licenses for nonrenewal. Reissuance of
individual licenses canceled for nonrenewal may require the
filing of a new business license application.

WSR 20-19-042
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed September 10, 2020, 11:02 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-179 Public utility tax.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing amendments to WAC 458-20-179 to incorporate
2020 legislation, ESB 5402, section (27). This legislation
clarifies that "cogeneration" is qualified by "as existing on
June 30, 2006." The department is also proposing amend-
ments to WAC 458-20-179 to improve the format/readability
of the rule.

Reasons Supporting Proposal: The proposed amend-
ments are necessary to incorporate changes resulting from
2020 legislation, ESB 5402, section (27).

Statutory Authority for Adoption: RCW 82.01.060 and
82.32.300.

Statute Being Implemented: RCW 82.16.055.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Brenton Madison, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1583; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is applicable to this rule update
because the department is incorporating changes resulting
from 2020 legislation.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
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PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Brenton Madison, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1583, fax 360-534-1606, email
BrentonM@dor.wa.gov, AND RECEIVED BY November
23,2020.

September 10, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 20-04-022,
filed 1/27/20, effective 2/27/20)

WAC 458-20-179 Public utility tax. Introduction.
This rule explains the public utility tax (PUT) imposed by
chapter 82.16 RCW. The PUT is a tax for engaging in certain
public service and transportation businesses within this state.

The department of revenue (department) has adopted
other rules that relate to the application of PUT. Readers may
want to refer to rules in the following list:

(1) WAC 458-20-104 Small business tax relief based on
income of business;

(2) WAC 458-20-121 Sales of heat or steam—Including
production by cogeneration;

(3) WAC 458-20-13501 Timber harvest operations;

(4) WAC 458-20-175 Persons engaged in the business of
operating as a private or common carrier by air, rail or water
in interstate or foreign commerce;

(5) WAC 458-20-180 Motor carriers;

(6) WAC 458-20-192 Indians—Indian country;

(7) WAC 458-20-193D Transportation, communication,
public utility activities, or other services in interstate or for-
eign commerce; and

(8) WAC 458-20-251 Sewerage collection and other
related activities.

This rule contains examples that identify a number of
facts and then state a conclusion. The examples should be
used only as a general guide. The tax results of other situa-
tions must be determined after a review of all of the facts and
circumstances.

Part I - General Information

(101) Persons subject to the public utility tax. The
PUT is imposed by RCW 82.16.020 on certain public service
and transportation businesses including railroad, express,
railroad car, water distribution, sewerage collection, light and
power, telegraph, gas distribution, motor transportation,
urban transportation, log transportation, vessels under sixty-
five feet in length operating upon the waters within the state
of Washington, and tugboat businesses.

(a) Hauling by watercraft. Income from hauling per-
sons or property for hire by watercraft between points in
Washington is subject to one of two PUT classifications,
depending on the nature of the service. Income from:
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((#)) (1) Operating tugboats of any size, and the sale of
transportation services by vessels sixty-five feet and over, is
subject to tax under the "other public service business" PUT
classification.

((»)) (i) The sale of transportation services using vessels
under sixty-five feet, other than tugboats, is subject to tax
under the "vessels under sixty-five feet" ((publie-utility-tax))
PUT classification.

((Fhese-elassifieations-de)) Hauling persons or property
for hire by watercraft does not include sightseeing tours, fish-
ing charters, or activities that are in the nature of guided
tours, where the tour may include some water transportation.
Persons engaged in providing tours should refer to WAC
458-20-258, Travel agents and tour operators.

(b) Other businesses subject to the public utility tax.
The PUT also applies to any other public service business
subject to control by the state, or having the powers of emi-
nent domain, or any business declared by the legislature to be
of a public service nature, unless the activity is subject to tax
under chapter 82.04 RCW, Business and occupation (B&O)
tax.

(i) The phrase "subject to control by the state" means
control by the utilities and transportation commission or any
other state agency required by law to exercise control of a
business of a public service nature regarding rates charged or
services rendered. Examples of other public service busi-
nesses include, but are not limited to: Airplane transportation,
boom, dock, ferry, ((pipeline)) pipe line, toll bridge, toll log-
ging road, water transportation, and wharf businesses. RCW
82.16.010.

(i1) Persons engaged in the same business activities as
the businesses described above are subject to the PUT even if
they are not publicly recognized as providing ((that)) these
types of services or the amount of income from these activi-
ties is not substantial. For example, an industrial manufactur-
ing company that owns and operates a well, and that sells a
relatively small amount of water to its wholly owned subsid-
iary, is subject to the PUT as a water distribution business on
its sales of water.

(c) ((Axe)) Taxability of amounts derived from inter-
est and penalties ((taxable2)). Amounts charged to custom-
ers as interest or penalties are generally subject to the service
and other activities B&O tax. This includes interest charged
for failure to timely pay for utility services or for incidental
services. Incidental services include for example meter
installation or other activities which are performed prior to
the customer receiving utility services. Any interest or pen-
alty resulting from the failure to timely pay a local improve-
ment district or utility local improvement district assessment
is not subject to public utility or B&O taxes.

(102) Tax rates and measure of tax. The rates of tax for
each business activity subject to the PUT are imposed under
RCW 82.16.020 and set forth on appropriate lines of the state
public utility tax addendum for the excise tax return. The
measure of the PUT is the gross income of the business. The
term "gross income" means the value proceeding or accruing
from the performance of the particular public service or trans-
portation business involved, including operations incidental
to that business. No deduction may be taken on account of the
cost of the commodity furnished or sold, the cost of materials
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used, labor costs, interest, discounts, delivery costs, taxes, or
any other expense whatsoever paid or accrued, nor on
account of losses. RCW 82.16.010((3))).

(103) Persons subject to public utility tax may also be
subject to B&O tax. The B&O tax does not apply to any
business activities for which the PUT is specifically imposed,
including amounts derived from activities for which a deduc-
tion from the PUT is available under RCW 82.16.050. RCW
82.04.310(1). However, many persons engaged in business
activities subject to the PUT are also engaged in other busi-
ness activities subject to the B&O tax.

For example, a gas distribution company operating a sys-
tem for the distribution of natural gas for sale may also make
retail sales of gas appliances. The gas distribution company is
subject to the PUT on its distribution of natural gas to con-
sumers. It is also subject to retailing B&O tax and must col-
lect and remit retail sales tax on its retail sales of gas appli-
ances. Repairs of customer owned appliances are also a
retailing activity subject to retail sales tax.

In distinguishing gross income taxable under the PUT
from gross income taxable under the B&O tax, the depart-
ment is guided by the uniform system of accounts established
for the specific type of utility concerned. Because of differ-
ences in the uniform systems of accounts established for var-
ious types of utility businesses, such guides are not con-
trolling for the purposes of classifying revenue under the
Revenue Act.

(104) Charges for service connections, line exten-
sions, and other similar services.

(a) For existing customers, amounts derived from ser-
vices that are incidental to a public utility activity are subject
to the PUT. Thus, amounts received for the following are
subject to the PUT:

(i) Service connection, start-up, and testing fees;

(i1) Charges for line extensions, repairs, raisings, and/or
drops;

(iii) Meter or pole replacement;

(iv) Meter reading or load factor charges; and

(v) Connecting or disconnecting.

(b) For new customers, amounts received for any of the
services noted above in Part (104)(a) of this rule are subject
to service and other activities B&O tax.

A "new customer” is a customer who previously has not
received the utility service at the location. For example, a
customer of a water distribution company who currently
receives water at a residence and constructs a new residence
at a different location is considered a "new customer" with
respect to any meter installation services performed at the
new residence, until the customer actually receives water at
that location. It is immaterial that this customer may be
receiving water at the old residence. The charge for installing
the meter for this customer at the new location is subject to
service and other activities B&O tax.

(105) Contributions of equipment or facilities. Contri-
butions to a utility business in the form of equipment or facil-
ities are not considered income to the utility business, if the
contribution is a condition of receiving service.

(a) Example 1. An industrial customer purchases and
pays sales tax on transformers it installs. The customer then
provides the transformers to a public utility district as a con-
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dition of receiving future service. The public utility district is
not subject to the PUT or B&O tax on the receipt of the trans-
formers. Use tax is not owed by the utility district as the cus-
tomer paid sales tax at the time of purchase.

(b) Example 2. For a water or sewerage collection busi-
ness, the value of pipe, valves, pumps, or similar items pro-
vided by a developer for purposes of servicing the developed
area is likewise not subject to PUT or B&O tax.

Part II - Exemptions, Deductions, and Nontaxable
Receipts

(201) Exemptions. This subsection describes PUT
exemptions. Also see subsections in this rule that discuss spe-
cific utilities.

(a) Income exemption. Persons subject to the PUT are
exempt from the payment of the tax if their ((taxable)) gross
income from utility activities does not meet a minimum
threshold. RCW 82.16.040. For detailed information about
this exemption, refer to WAC 458-20-104, Small business
tax relief based on income of business.

(b) Ride sharing. RCW 82.16.047 exempts amounts
received in the course of commuter ride sharing or ride shar-
ing for persons with special transportation needs in accor-
dance with RCW 46.74.010. For detailed information about
this exemption, refer to WAC 458-20-261, Commute trip
reduction incentives.

(c) State route number 16. RCW 82.16.046 exempts
amounts received from operating state route number 16 cor-
ridor transportation systems and facilities constructed and
operated under chapter 47.46 RCW.

(202) Deductions. In general, costs of doing business are
not deductible under the PUT. However, RCW 82.16.050
provides for limited deductions. This subsection describes a
number of those deductions. The deductible amounts should
be included in the gross income reported on the state public
utility tax addendum for the excise tax return and then
deducted on the deduction detail page to determine the
amount of taxable income. Deductions taken but not identi-
fied on the appropriate deduction detail page may be disal-
lowed. Also see Parts III and IV of this rule, which identify
additional deductions available to power and light, gas distri-
bution, and water distribution businesses.

(a) Cash discounts. The amount of cash discount actu-
ally taken by the purchaser or customer is deductible under
RCW 82.16.050(4).

(b) Credit losses. The amount of credit losses actually
sustained by taxpayers whose regular books of account are
kept on an accrual basis is deductible under RCW 82.16.050
(5). For additional information regarding credit losses see
WAC 458-20-196, Bad debts.

(c) Taxes. Amounts derived by municipally owned or
operated public service businesses directly from taxes levied
for their support are deductible under RCW 82.16.050(1).
However, service charges that are spread on the property tax
rolls and collected as taxes are not deductible.

Local improvement district and utility local improve-
ment district assessments, including interest and penalties on
such assessments, are not income because they are exercises
of the jurisdiction's taxing authority. These assessments may
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be composed of a share of the costs of capital facilities, instal-
lation labor, connection fees, etc.

(d) Prohibitions imposed by federal law or the state
or federal constitutions. Amounts derived from business
that the state is prohibited from taxing under federal law or
the state or federal constitutions are deductible under RCW
82.16.050(6).

(e) Sales of commodities for resale. Amounts derived
from the sale of commodities to persons in the same public
service business as the seller, for resale within this state, are
deductible under RCW 82.16.050(2). This deduction is
allowed only with respect to water distribution, gas distribu-
tion, or other public service businesses that furnish water,
gas, or any other commodity in the performance of a public
service business. For example, income from the sale of natu-
ral gas by a gas distributing company to natural gas compa-
nies located in Washington, who resell the gas to their cus-
tomers, is deductible from the gas distributing company's
gross income.

(f) Services furnished jointly. In general, costs of doing
business are not deductible under the PUT. However, RCW
82.16.050(3) allows a deduction for amounts actually paid by
a taxpayer to another person taxable under the PUT as the lat-
ter's portion of the consideration due for services furnished
jointly by both, provided the full amount paid by the cus-
tomer for the service is received by the taxpayer and reported
as gross income subject to the PUT. The services must be fur-
nished jointly by both the taxpayer and another person tax-
able under the PUT.

Example 1. Manufacturing Company hires ABC Trans-
port (ABC) to haul goods from Tacoma to a manufacturing
facility in Bellingham. ABC subcontracts part of the haul to
XYZ Freight (XYZ) and has XYZ haul the goods from
Tacoma to Everett, where the goods are loaded into ABC's
truck and transported to Bellingham. Assuming all other
requirements of the deduction are met, ABC may deduct the
payments it makes to XYZ from its gross income as XYZ's
portion of the consideration paid by Manufacturing Company
for transportation services furnished jointly by both ABC and
XYZ. See WAC 458-20-180 for additional information on
motor carriers.

Example 2. Dakota Electricity Generator (DEG) sells
electricity to Mod Industrial Firm (MIF). DEG hires Wheeler
#1 to transmit the electricity from DEG to MIF. Wheeler #1
subcontracts a portion of the transmission service to Wheeler
#2.

o Wheeler #1 and Wheeler #2 are jointly furnishing
transmission services to DEG. Assuming all other require-
ments of the deduction are met, Wheeler #1 may claim a "ser-
vices jointly provided" deduction in the amount paid to
Wheeler #2.

* DEG may not claim a "services jointly provided"
deduction for the amount DEG paid Wheeler #1. DEG and
Wheeler #1 are not jointly furnishing a service to MIF. DEG
is selling electricity to MIF, and Wheeler #1 is selling trans-
mission services to DEG.

Example 3. City A's water department purchases water
from City B's water department. City A sells the water to its
customers. City A may not take a deduction for its payment
to City B's water department as "services jointly provided."
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The sale of water by City A to its customers is not a service
jointly provided to City A's customers by both City A and
City B.

City B, however, may take a deduction under RCW
82.16.050(2) for its sales of water to City A since this is a sale
of commodities to a person in the same public service busi-
ness, for resale within this state.

(203) Nontaxable amounts. The following amounts are
not considered taxable income.

(a) Insurance claim amounts. Amounts received from
insurance companies in payment of losses, which are distin-
guishable from amounts received to settle contract payment
disagreements.

(b) Payment of damages. Amounts received from indi-
viduals and others in payment of damages caused by them to
the utility's plant or equipment.

(c) Amounts from eminent domain proceedings or
governmental action. Amounts received as compensation
for compensatory or involuntary taking of facilities of a pub-
lic utility, by the exercise of eminent domain or governmental
action, are considered liquidated damages.

Part III - Light and Power Business

(301) Light and power business. Public utility tax is
imposed by RCW 82.16.020 on gross income from providing
light and power services. Light and power business means the
business of operating a plant or system for the generation,
production or distribution of electrical energy for hire or sale
and includes the wheeling of electricity for others. RCW
82.16.010.

(302) Requirements for light and power businesses.
RCW 82.16.090 requires that customer billings issued by
light and power businesses serving more than twenty thou-
sand customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
((and))

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW; and

(c) The total amount of kilowatt-hours of electricity con-
sumed for the most recent twelve-month period or other
information that provides the customer their energy usage
over a twelve-month period.

(303) Wheeling of electricity. "Wheeling of electricity"
is the activity of delivering or distributing electricity owned
by others using power lines and equipment of the person
doing the wheeling. Income from wheeling electricity is sub-
ject to the PUT.

(304) Exchanges of electricity by light and power
businesses. There is no specific exemption that applies to an
"exchange" of electrical energy or its rights. However,
exchanges of electrical energy between light and power busi-
nesses qualify for deduction in computing the PUT as sales of
power to another light and power business for resale. RCW
82.16.050(11). An exchange is a transaction that is consid-
ered to be a sale and involves a delivery or transfer of energy
or its rights by one party to another for which the second
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party agrees, subject to the terms and conditions of the agree-
ment, to deliver electrical energy at the same or another time.
Examples of deductible exchange transactions include, but
are not limited to, the following:

(a) The exchange of electric power for electric power
between one light and power business and another light and
power business;

(b) The transmission of electric power by one light and
power business to another light and power business pursuant
to the agreement for coordination of operations among power
systems of the Pacific Northwest executed as of September
15, 1964;

(c) The acquisition of electric power by the Bonneville
Power Administration (BPA) for resale to its Washington
customers in the light and power business;

(d) The residential exchange of electric power entered
into between a light and power business and the administrator
of the BPA pursuant to the Pacific Northwest Electric Power
Planning and Conservation Act, P.L. 96-501, Sec. 5(c), 16
U.S.C. Sec. 839c. In some cases, power is not physically
transferred, but the purpose of the residential exchange is for
BPA to pay a "subsidy" to the exchanging utilities. These
subsidies are considered a nontaxable adjustment (rebate or
discount) for purchases of power from BPA.

(305) Exemptions. The following exemptions are avail-
able for sales of electricity, and are in addition to the general
exemptions found in Part II of this rule.

(a) Sales of electricity to an electrolytic processor.
RCW 82.16.0421 provides an exemption for sales of electric-
ity made by light and power businesses to chlor-alkali elec-
trolytic processing businesses or sodium chlorate electrolytic
processing businesses for the electrolytic process. This
exemption, which is scheduled to expire ((Fane390)) July 1,
2029, applies to sales of electricity ((made-by)) occurring on
or before December 31, 2028.

The exemption does not apply to amounts received from
the remarketing or resale of electricity originally obtained by
contract for the electrolytic process.

(1) Exemption certificate required. To claim the
exemption, the chlor-alkali electrolytic processing business
or the sodium chlorate electrolytic processing business must
provide the light and power business with an exemption cer-
tificate. RCW 82.16.0421. A certificate can be obtained from
the department's website at: dor.wa.gov.

(i) Annual tax performance report requirement.
RCW 82.16.0421 requires taxpayers receiving the benefit of
this tax preference to file an annual tax performance report by
May 31st of the year following any calendar year in which a
taxpayer becomes eligible to claim the tax preference. See
RCW 82.32.534 for more information on the annual tax per-
formance report requirement for tax preferences.

(iii) Qualification requirements. To qualify all the fol-
lowing requirements must be met:

(A) The electricity used in the electrolytic process must
be separately metered from the electricity used for the general
operations of the business;

(B) The price charged for the electricity used in the elec-
trolytic process must be reduced by an amount equal to the
tax exemption available to the light and power business; and
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(C) Disallowance of all or part of the exemption is a
breach of contract and the damages to be paid by the chlor-
alkali electrolytic processing business or the sodium chlorate
electrolytic processing business is the amount of the tax
exemption disallowed.

(b) Sales of electricity to aluminum smelters. RCW
82.16.0498 provides an exemption to be taken in the form of
a credit. The credit is allowed if the contract for sale of elec-
tricity to an aluminum smelter specifies that the price charged
for the electricity will be reduced by an amount equal to the
credit. The exemption does not apply to amounts received
from the remarketing or resale of electricity originally
obtained by contract for the smelting process. The credit
allowed is the same amount as the utility tax that would oth-
erwise have been due under RCW 82.16.020.

(o) BRPA—eredits—or—funds-Effective June 10, 2010;

(306) Deductions. The following deductions are avail-
able for sales of electricity, and are in addition to the general
deductions found in Part II of this rule.

(a) Sales of electricity for resale or for consumption
outside Washington. Amounts derived from the production,
sale, or transfer of electrical energy for resale within or out-
side the state of Washington or for consumption outside the
state are deductible under RCW 82.16.050(11). These sales
of electricity are also not subject to the manufacturing B&O
tax. RCW 82.04.310.

(b) Low density light and power businesses. RCW
82.16.053 provides a deduction for light and power busi-
nesses having seventeen or fewer customers per mile of dis-
tribution power lines with retail power rates that exceed the
state average power rate. The statute requires the department
to determine the state average electric power rate each year
and make this rate available to these businesses. This rate and
additional information regarding this deduction can be found
on the department's website at: dor.wa.gov.

(c) Conservation - Electrical energy and gas. RCW
82.16.055 provides deductions relating to the production or
generation of energy from cogeneration or renewable
resources, and for measures to improve the efficiency of
energy end-use.

(1) Restrictions. Use of the deductions is subject to the
following restrictions:

(A) They apply only to new facilities for the production
or generation of energy from cogeneration or renewable
energy resources or measures to improve the efficiency of
energy end-use on which construction or installation was
begun after June 12, 1980, and before January 1, 1990;

(B) The measures or projects must be, at the time they
are placed in service, reasonably expected to save, produce,
or generate energy at a total incremental system cost per unit
of energy delivered to end-use which is less than or equal to
the incremental system cost per unit of energy delivered to
end-use from similarly available conventional energy
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resources that utilize nuclear energy or fossil fuels and that
the gas or electric utility could acquire to meet energy
demand in the same time period; and

(C) They may be taken for a period not exceeding thirty
years after the project is placed in operation. Any recurring
costs determined to be eligible for deduction under this rule
will cease to be eligible in whole or part at the time of termi-
nation of any energy conservation measure or project that
originally authorized the deduction under RCW 82.16.055.

(ii)) What can be deducted. The following may be
deducted from a taxpayer's gross income:

(A) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy produced or generated from cogeneration ((as-defined
- REW-82-08-02565)), as existing on June 30, 2006. For
purposes of this deduction, "cogeneration" means the sequen-
tial generation of electrical or mechanical power and useful
heat from the same primary energy source or fuel. See RCW
82.16.055; RCW 82.35.020 (prior to July 1, 2006, repeal);

(B) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy or gas produced or generated from renewable energy
resources such as solar energy, wind energy, hydroelectric
energy, geothermal energy, wood, wood wastes, municipal
wastes, agricultural products and wastes, and end-use waste
heat;

(C) Amounts expended to improve consumers' effi-
ciency of energy end-use or to otherwise reduce the use of
electrical energy or gas by the consumer;

(D) Amounts received by a utility as a contribution for
the installation of service, and later refunded to the customer,
are deductible from gross income at the time the amounts are
refunded;

(E) Production expenses, eligible fuel costs and book
depreciation of capital costs. Eligible fuel costs are all fuels if
used for cogeneration or nonfossil fuel costs if not a cogene-
ration facility.

(307) Credits. Credit is available to light and power
businesses that make incentive payments to eligible custom-
ers under the state energy performance standard early adop-
tion incentive program. The credit is equal to the amount of
incentive payments made under RCW 19.27A.220 in any cal-
endar year, plus documented administrative costs not to
exceed eight percent of the incentive payments.

(a) A light and power business may take the credit
against its PUT liability, but the credit may not exceed the
PUT that would normally be due. The credit may be claimed
during the same calendar year that the light and power busi-
ness made incentive payments and incurred administrative
expenses, or carried forward for the following two calendar
years. A light and power business may not carry the credit
backward or receive a refund in the place of a credit.

(b) A business that claims credit in excess of the amount
actually earned must repay the excess amount, in addition to
interest accruing from the date the credit was claimed to the
date of repayment. The department must provide written
notice of the amount of any excess credit and interest due.
The amount due must be paid within thirty days of the date of
notice. The interest rate for excess credit claimed is equal to
the rate for delinquent excise taxes under chapter 82.32
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RCW. However, businesses do not need to repay excess cred-
its claimed based on amounts reported to the business by the
department of commerce under RCW 19.27A.220, if the
amounts are later found abnormal or inaccurate through no
fault of the business.

(c) The right to earn credits under this early adoption
incentive program expires June 30, 2032.

Part IV - Gas and Water Distribution Businesses

(401) Gas distribution. Gross income received for the
distribution of gas is taxable under PUT as provided by RCW
82.16.020. Gas distribution business means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural.
RCW 82.16.010. See Part II for general exemptions and
deductions that may apply to gas distribution businesses.

(402) Requirements for gas distribution businesses.
RCW 82.16.090 requires that customer billings issued by gas
distribution businesses serving more than twenty thousand
customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
((and))

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW((?)):
and

(¢) The total kilowatt-hours of electricity consumed for
the most recent twelve-month period or other information
that provides the customer their energy usage over a twelve-
month period.

(d) In addition to the general exemptions and deductions
noted in Part II of this rule, the law provides the following:

(1) Sales of natural or manufactured gas to aluminum
smelters. RCW 82.16.0498 provides an exemption to be
taken in the form of a credit for sales of natural or manufac-
tured gas to aluminum smelters. The credit is allowed if the
contract for sale of gas to an aluminum smelter specifies that
the price charged for the gas will be reduced by an amount
equal to the credit. The credit allowed is the same amount as
the utility tax that would otherwise have been due under
RCW 82.16.020.

(i1) Conservation - Energy from gas. RCW 82.16.055
provides deductions for the production or generation of
energy from cogeneration or renewable resources and for
measures to improve the efficiency of energy end-use. See
subsection (306)(c) of this rule.

(iii) Compressed natural gas and liquefied natural
gas used as transportation fuel.

(A) Effective July 1, 2015, RCW 82.16.310 provides an
exemption for sales by a gas distribution business of natural
gas, compressed natural gas, and liquefied natural gas if the:

(I) Compressed natural gas or liquefied natural gas is
sold or used as transportation fuel; or

(II) Buyer uses natural gas to manufacture compressed
natural gas or liquefied natural gas to be sold or used as trans-
portation fuel.
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(B) Effective July 28,2019, RCW 82.16.310 provides an
exemption for sales by a gas distribution business of renew-
able natural gas.

(C) The buyer must provide and the seller must retain an
exemption certificate. See the department's website at((<))
dor.wa.gov for the "Purchases of Compressed or Liquefied
Natural Gas for Use as Transportation Fuel" form. RCW
82.16.310.

(D) Although sales of natural gas, compressed natural
gas, liquefied natural gas, and renewable natural gas may be
exempt under RCW 82.16.310, the income from such sales
may be subject to other taxes such as ((business-and-ocetpa-
tienn)) B&O tax and retail sales tax.

(E) For the purpose of this subsection, "transportation
fuel" means fuel for the generation of power to propel a
motor vehicle as defined in RCW 46.04.320, a vessel as
defined in RCW 88.02.310, or a locomotive or railroad car.
"Renewable natural gas" is defined in RCW 54.04.190 to
mean a gas consisting largely of methane and other hydrocar-
bons derived from the decomposition of organic material in
landfills, wastewater treatment facilities, and anaerobic
digesters.

(403) Credits for gas distribution businesses. Credit is
available to gas distribution businesses that make incentive
payments to eligible customers under the state energy perfor-
mance standard early adoption incentive program. The credit
is equal to the amount of incentive payments made under
RCW 19.27A.220 in any calendar year, plus documented
administrative costs not to exceed eight percent of the incen-
tive payments.

(a) A gas distribution business may take the credit
against its PUT liability, but the credit may not exceed the
PUT that would normally be due. The credit may be claimed
during the same calendar year that the gas distribution busi-
ness made incentive payments and incurred administrative
expenses, or carried forward for the following two calendar
years. A gas distribution business may not carry the credit
backward or receive a refund in the place of a credit.

(b) A business that claims credit in excess of the amount
actually earned must repay the excess amount, in addition to
interest accruing from the date the credit was claimed to the
date of repayment. The department must provide written
notice of the amount of any excess credit and interest due.
The amount due must be paid within thirty days of the date of
notice. The interest rate for excess credit claimed is equal to
the rate for delinquent excise taxes under chapter 82.32
RCW. However, businesses do not need to repay excess cred-
its claimed based on amounts reported to the business by the
department of commerce under RCW 19.27A.220, if the
amounts are later found abnormal or inaccurate through no
fault of the business.

(c) The right to earn credits under this early adoption
incentive program expires June 30, 2032.

(404) Water distribution. PUT is imposed on amounts
derived from the distribution of water under RCW 82.16.020.
Water distribution business means the business of operating a
plant or system for the distribution of water for hire or sale.
RCW 82.16.010. In addition to the general exemptions and
deductions noted in Part II of this rule, the law provides the
following:
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(a) Water distribution by a nonprofit water associa-
tion. Amounts derived from the distribution of water by a
nonprofit water association and used for capital improve-
ments, related to the water distribution service, by that asso-
ciation are deductible under RCW 82.16.050(12).

(b) Distribution of irrigation water. Amounts derived
from the distribution of water through an irrigation system,
for irrigation purposes, are deductible under RCW
82.16.050(7). The phrase "for irrigation purposes" means
water used solely for nourishing plant life. Thus, when a
water distribution business supplies potable water and some
of the water is segregated and separately supplied solely for
the nourishing of plant life as opposed to water supplied for
domestic, municipal, or industrial uses, charges for such sep-
arately supplied irrigation water may be deducted from gross
income subject to the PUT.

To meet the "irrigation system" requirement, a water dis-
tribution business must demonstrate that its distribution sys-
tem has turnouts or similar connections for irrigation pur-
poses that are separate from service hookups or similar con-
nections for domestic, industrial, or municipal uses. Under
the appropriate circumstances, the use of separate meters and
cross-connection or back flow devices may be evidence of
such separate connections.

WSR 20-19-051
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed September 10, 2020, 2:18 p.m.]

Title of Rule and Other Identifying Information: WAC
458-16A-100 Senior citizen, disabled person, and disabled
veteran exemption—Definitions, 458-16A-130 Senior citi-
zen, disabled person, and disabled veteran exemption—Qual-
ifications for exemption, and 458-16A-150 Senior citizen,
disabled person, and disabled veteran exemption—Require-
ments for keeping the exemption.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending these rules to incorporate 2020 legislation, SSB
6319. This legislation changed the requirement that a person
eligible for this exemption occupy their principal place of
residence for more than six months, instead of nine months,
each calendar year. This legislation also removed the require-
ment that an application for exemption contain the signature
of two witnesses or the county assessor or county assessor's
deputy.

Reasons Supporting Proposal: Updating these rules to
provide the correct exemption requirements will provide
accurate information for those individuals who will be apply-
ing for the exemption.

Statutory Authority for Adoption: RCW 84.36.389,
84.36.865.

Statute Being Implemented: RCW 84.36.383, 84.36.385,
and 84.36.387.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.



Washington State Register, Issue 20-19

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is appropriate for these rule
updates because the department is incorporating changes
resulting from 2020 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
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AMENDATORY SECTION (Amending WSR 20-04-017,
filed 1/24/20, effective 2/24/20)

WAC 458-16A-100 Senior citizen, disabled person,
and disabled veteran exemption—Definitions. (1) Intro-
duction. This rule contains definitions of the terms used for
the senior citizen, disabled person, and disabled veteran prop-
erty tax exemption described in RCW 84.36.381 through
84.36.389.

(2) Annuity. "Annuity" means a series of long-term
periodic payments, under a contract or agreement. It does not
include payments for the care of dependent children. For pur-
poses of this subsection, "long-term" means a period of more
than one full year from the annuity starting date.

Annuity distributions must be included in "disposable
income," as that term is defined in subsection (13) of this
rule, regardless of whether the distributions are taxable under
federal law. A one-time, lump sum, total distribution is not an
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"annuity" for purposes of this rule, and only the taxable por-
tion that would be included in federal adjusted gross income
should be included in disposable income.

(3) Assessment year. "Assessment year" means the year
the assessor lists and values the principal residence for prop-
erty taxes. The assessment year is the calendar year prior to
the year the taxes are due and payable. The assessment year
is the year before the claimant receives the reduction in their
property taxes because of the senior citizen, disabled person,
and disabled veteran exemption.

(4) Capital gain. "Capital gain" means the amount the
seller receives for property, other than inventory, over that
seller's adjusted basis in the property. The seller's initial basis
in the property is the property's cost plus taxes, freight
charges, and installation fees. In determining the capital gain,
the seller's costs of transferring the property to a new owner
are also added onto the adjusted basis of the property. If the
property is acquired in some other manner than by purchase,
the seller's initial basis in the property is determined by the
way the seller received the property (e.g., property exchange,
payment for services, gift, or inheritance). The seller
increases and decreases the initial basis of the property for
events occurring between the time the property is acquired
and when it is sold (e.g., increased by the cost of improve-
ments made later to the property).

(5) Claimant. "Claimant" means a person claiming the
senior citizen, disabled person, and disabled veteran exemp-
tion by filing an application with the assessor in the county
where the property is located.

(6) Combined disposable income. "Combined dispos-
able income" means the annual disposable income of the
claimant, the claimant's spouse or domestic partner, and any
cotenant occupying the residence for the assessment year,
reduced by amounts paid by the claimant or the claimant's
spouse or domestic partner for their:

(a) Legally prescribed drugs;

(b) Home health care;

(c) Nursing home, boarding home, assisted living facil-
ity, or adult family home expenses; and

(d) Health care insurance premiums for medicare under
Title XVIII of the Social Security Act.

Disposable income is not reduced by these amounts if
payments are reimbursed by insurance or a government pro-
gram (e.g., medicare or medicaid). When the application is
made, the combined disposable income is calculated for the
assessment year.

(7) Cotenant. "Cotenant" means a person who resides
with the claimant and who has an ownership interest in the
residence.

(8) County median household income. "County
median household income" means the median household
income estimates for the state of Washington by county of the
legal address of the principal place of residence, as published
by the office of financial management.

(9) Department. "Department” means the state depart-
ment of revenue.

(10) Depreciation. "Depreciation" means the annual
deduction allowed to recover the cost of business or invest-
ment property having a useful life of more than one year. In
limited circumstances, this cost, or a part of this cost, may be
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taken as a section 179 expense on the federal income tax
return in the year business property is purchased.

(11) Disability. "Disability" means the inability to
engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can
be expected to last for a continuous period of not less than
twelve months. RCW 84.36.383; 42 U.S.C. Sec. 423 (d)(1)
(A).

(12) Disabled veteran. "Disabled veteran" means a vet-
eran of the armed forces of the United States entitled to and
receiving compensation from the United States Department
of Veterans Affairs (VA) at:

(a) A combined service-connected evaluation rating of
eighty percent or higher; or

(b) A total disability rating for a service-connected dis-
ability without regard to evaluation percent.

(13) Disposable income. "Disposable income" means
the adjusted gross income as defined in the Federal Internal
Revenue Code of 2001, and as amended after that date, plus
all the other items described below to the extent they are not
included in or have been deducted from adjusted gross
income:

(a) Capital gains, other than gain excluded from the sale
of a principal residence that is reinvested prior to the sale or
within the same calendar year in a different principal resi-
dence;

(b) Amounts deducted for loss;

(c) Amounts deducted for depreciation;

(d) Pension and annuity receipts;

(e) Military pay and benefits other than attendant-care
and medical-aid payments. Attendant-care and medical-aid
payments are any payments for medical care, home health
care, health insurance coverage, hospital benefits, or nursing
home benefits provided by the military;

(f) Veterans benefits other than:

(i) Attendant-care payments and medical-aid payments,
defined as any payments for medical care, home health care,
health insurance coverage, hospital benefits, or nursing home
benefits provided by the VA;

(1) Disability compensation, defined as payments made
by the VA to a veteran because of a service-connected dis-
ability; and

(iii) Dependency and indemnity compensation, defined
as payments made by the VA to a surviving spouse, child, or
parent because of a service-connected death;

(g) Federal Social Security Act and railroad retirement
benefits;

(h) Dividend receipts; and

(i) Interest received on state and municipal bonds.

(14) Domestic partner. "Domestic partner" means a
person registered under chapter 26.60 RCW or a partner in a
legal union of two persons, other than a marriage, that was
validly formed in another jurisdiction, and that is substan-
tially equivalent to a domestic partnership under chapter
26.60 RCW.

(15) Domestic partnership. "Domestic partnership”
means a partnership registered under chapter 26.60 RCW or
a legal union of two persons, other than a marriage, that was
validly formed in another jurisdiction, and that is substan-
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tially equivalent to a domestic partnership under chapter
26.60 RCW.

(16) Excess levies. "Excess levies" has the same mean-
ing as provided in WAC 458-19-005 for "excess property tax
levy."

(17) Excluded military pay or benefits. "Excluded mil-
itary pay or benefits" means military pay or benefits excluded
from a person's federal gross income, other than those
amounts excluded from that person's federal gross income for
attendant-care and medical-aid payments. Members of the
armed forces receive many different types of pay and allow-
ances. Some payments or allowances are included in their
gross income for federal income tax purposes while others
are excluded. Excluded military pay or benefits include:

(a) Compensation for active service while in a combat
zone or a qualified hazardous duty area;

(b) Death allowances for burial services, gratuity pay-
ment to a survivor, or travel of dependents to the burial site;

(c) Moving allowances;

(d) Travel allowances;

(e) Uniform allowances;

(f) Group term life insurance payments made by the mil-
itary on behalf of the claimant, the claimant's spouse or
domestic partner, or the cotenant; and

(g) Survivor and retirement protection plan premiums
paid by the military on behalf of the claimant, the claimant's
spouse or domestic partner, or the cotenant.

(18) Family dwelling unit. "Family dwelling unit"
means the dwelling unit occupied by a single person, any
number of related persons, or a group not exceeding a total of
eight related and unrelated nontransient persons living as a
single noncommercial housekeeping unit. The term does not
include a boarding or rooming house.

(19) Home health care. "Home health care" means the
treatment or care of either the claimant or the claimant's
spouse or domestic partner received in the home. It must be
similar to the type of care provided in the normal course of
treatment or care in a nursing home, although the person pro-
viding the home health care services need not be specially
licensed. The treatment and care must meet at least one of the
following criteria. It must be for:

(a) Medical treatment or care received in the home;

(b) Physical therapy received in the home;

(c) Food, oxygen, lawful substances taken internally or
applied externally, necessary medical supplies, or special
needs furniture or equipment (such as wheel chairs, hospital
beds, or therapy equipment), brought into the home as part of
a necessary or appropriate in-home service that is being ren-
dered (such as a meals on wheels type program); or

(d) Attendant care to assist the claimant, or the claimant's
spouse or domestic partner, with household tasks, and such
personal care tasks as meal preparation, eating, dressing, per-
sonal hygiene, specialized body care, transfer, positioning,
ambulation, bathing, toileting, self-medication a person pro-
vides for himself or herself, or such other tasks as may be
necessary to maintain a person in their own home, but does
not include improvements or repair of the home itself.

(20) Income threshold 1. "Income threshold 1" means:
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(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to thirty thou-
sand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 1 for the previous year or forty-
five percent of the county median household income,
adjusted every five years beginning August 1, 2019, as pro-
vided in RCW 84.36.385(8).

(21) Income threshold 2. "Income threshold 2" means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to thirty-five
thousand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 2 for the previous year or fifty-
five percent of the county median household income,
adjusted every five years beginning August 1, 2019, as pro-
vided in RCW 84.36.385(8).

(22) Income threshold 3. "Income threshold 3" means:

(a) For taxes levied for collection in calendar years prior
to 2020, a combined disposable income equal to forty thou-
sand dollars; and

(b) For taxes levied for collection in calendar year 2020
and thereafter, a combined disposable income equal to the
greater of income threshold 3 for the previous year or sixty-
five percent of the county median household income,
adjusted every five years beginning August 1, 2019, as pro-
vided in RCW 84.36.385(8).

(23) Lease for life. "Lease for life" means a lease that
terminates upon the death of the lessee.

(24) Legally prescribed drugs. "Legally prescribed
drugs" means drugs supplied by prescription of a medical
practitioner authorized to issue prescriptions by the laws of
this state or another jurisdiction.

(25) Life estate. "Life estate" means an estate whose
duration is limited to the life of the party holding it or of some
other person.

(a) Reservation of a life estate upon a principal residence
placed in trust or transferred to another is a life estate.

(b) Beneficial interest in a trust is considered a life estate
for the settlor of a revocable or irrevocable trust who grants to
themselves the beneficial interest directly in their principal
residence, or the part of the trust containing their personal
residence, for at least the period of their life.

(c) Beneficial interest in an irrevocable trust is consid-
ered a life estate, or a lease for life, for the beneficiary who is
granted the beneficial interest representing their principal res-
idence held in an irrevocable trust, if the beneficial interest is
granted under the trust instrument for a period that is not less
than the beneficiary's life.

(26) Owned. "Owned" includes "contract purchase" as
well as "in fee," a "life estate," and any "lease for life." A res-
idence owned by a marital community or domestic partner-
ship or owned by cotenants is deemed to be owned by each
spouse or each domestic partner or each cotenant.

(27) Ownership by a marital community or domestic
partnership. "Ownership by a marital community or domes-
tic partnership" means property owned in common by both
spouses or domestic partners. Property held in separate own-
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ership by one spouse or domestic partner is not owned by the
marital community or domestic partnership. The person
claiming the exemption must own the property for which the
exemption is claimed. For example, a person qualifying for
the exemption by virtue of age, disability, or disabled veteran
status may not claim this exemption on a residence owned by
the person's spouse or domestic partner as a separate estate
outside the marital community or domestic partnership unless
the claimant has a life estate in that separate estate.

(28) Pension. "Pension" generally means an arrange-
ment providing for payments, not wages, to a person or to
that person's family, who has fulfilled certain conditions of
service or reached a certain age. Pension distributions may be
triggered by separation from service, attainment of a specific
age, disability, death, or other events. A pension may allow
payment of all or a part of the entire pension benefit, in lieu
of regular periodic payments.

(29) Principal residence. "Principal residence" means
the claimant owns and occupies the residence as their princi-
pal or main residence. It does not include a residence used
merely as a vacation home. For purposes of this exemption:

(a) Principal or main residence means the claimant occu-
pies the residence for more than ((sire)) six months each cal-
endar year.

(b) Confinement of the claimant to a hospital, nursing
home, assisted living facility, adult family home, or home of
a relative for the purpose of long-term care, does not disqual-
ify the claim for exemption if:

(i) The residence is temporarily unoccupied;

(i1) The residence is occupied by the claimant's spouse or
domestic partner or a person financially dependent on the
claimant for support;

(iii) The residence is occupied by a caretaker who is not
paid for watching the house;

(iv) The residence is rented for the purpose of paying
nursing home, hospital, boarding home, or adult family home
Costs.

(c) For purposes of this subsection, "relative" means any
individual related to the claimant by blood, marriage, or
adoption.

(30) Regular gainful employment. "Regular gainful
employment" means consistent or habitual labor or service
which results in an increase in wealth or earnings.

(31) Regular property tax levies. "Regular property tax
levies" has the same meaning as provided in WAC 458-19-
005 for "regular property tax levy."

(32) Replacement residence. "Replacement residence"
means a residence that qualifies for the senior citizen, dis-
abled person, and disabled veteran exemption and replaces
the prior residence of the person receiving the exemption.

(33) Residence. "Residence" means a single-family
dwelling unit whether the unit is separate or part of a multi-
unit dwelling and includes up to one acre of the parcel of land
on which the dwelling stands. A residence also includes any
additional property up to a total of five acres that comprises
the residential parcel if land use regulations require this
larger parcel size. The term also includes:

(a) A share ownership in a cooperative housing associa-
tion, corporation, or partnership if the person claiming
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exemption can establish that his or her share represents the
specific unit or portion of the structure in which they reside.

(b) A single-family dwelling situated on leased lands and
on lands the fee of which is vested in the United States, any
instrumentality thereof including an Indian tribe, the state of
Washington, or its political subdivisions.

(c) A mobile home which has substantially lost its iden-
tity as a mobile unit by being fixed in location on land owned
or rented by the owner of the mobile home and placed on a
foundation, posts, or blocks with fixed pipe connections for
sewer, water or other utilities even though it may be listed
and assessed by the county assessor as personal property. It
includes up to one acre of the parcel of land on which the
mobile home is located if both the land and mobile home are
owned by the same qualified claimant. It also includes any
additional property up to a total of five acres that comprises
the residential parcel if land use regulations require this
larger parcel size.

(34) Veteran. "Veteran" means a veteran of the armed
forces of the United States.

(35) Veterans benefits. "Veterans benefits" means ben-
efits paid or provided under any law, regulation, or adminis-
trative practice administered by the VA. Federal law excludes
from gross income any veterans' benefits payments, paid
under any law, regulation, or administrative practice admin-
istered by the VA.

AMENDATORY SECTION (Amending WSR 20-04-017,
filed 1/24/20, effective 2/24/20)

WAC 458-16A-130 Senior citizen, disabled person,
and disabled veteran exemption—Qualifications for
exemption. (1) Introduction. This rule describes the qualifi-
cations a claimant must meet for the senior citizen, disabled
person, and disabled veteran property tax exemption. To
qualify for the exemption, the claimant must:

(a) Meet the age or disability requirements as described
in subsection (2) of this rule;

(b) Have a combined disposable income below the pre-
scribed amounts in subsection (3) of this rule; and

(c) Own the property and occupy it as their principal res-
idence for more than ((aine)) six months each calendar year
as described in subsection (4) of this rule.

(2) Age, retirement, and disability requirements. To
qualify for the exemption:

(a) The senior citizen claiming the exemption must be
age sixty-one or older on December 3 1st of the year in which
the claim is filed. No proof is required concerning a senior
citizen's employment status to claim the exemption.

(b) The disabled person claiming the exemption must be
at the time of filing, retired from regular gainful employment
and unable to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period
of not less than twelve months.

(¢) The veteran claiming the exemption must be at the
time of filing, a veteran of the armed forces of the United
States entitled to and receiving compensation from the
United States Department of Veterans Affairs (VA) at:
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(i) A combined service-connected evaluation rating of
eighty percent or higher; or

(1) A total disability rating for a service-connected dis-
ability without regard to evaluation percent.

(d) The surviving spouse or domestic partner of a claim-
ant, who applies to continue their spouse's or domestic part-
ner's exemption, must be age fifty-seven or older in the calen-
dar year the claimant dies.

(3) Income requirements. To qualify for the exemption,
the claimant's combined disposable income must be equal to
or less than one of the three income thresholds described in
RCW 84.36.383. The income thresholds, which are published
by the department beginning August 1, 2019, and by March
Ist every fifth year thereafter, will determine the amount of
property tax the claimant is exempt from on their principal
residence, as follows:

(a) Income threshold 3. A claimant's combined total dis-
posable income that is equal to or less than income threshold
3 is exempt on their principal residence from the following:

(i) All excess property taxes;

(i1) The additional state property tax imposed under
RCW 84.52.065(2); and

(iii) The portion of the regular property taxes authorized
pursuant to RCW 84.55.050 to remove the property tax levy
limit (lid lift) approved by the voters, if the legislative author-
ity of the county or city imposing the additional regular prop-
erty taxes identified this exemption in the ordinance placing
the lid lift measure on the ballot.

(b) Income threshold 2. A claimant's combined total dis-
posable income that is equal to or less than income threshold
2, but greater than income threshold 1, is exempt on their
principal residence from the following:

(i) All property taxes listed under income threshold 3;
and

(1) All regular property taxes on the greater of fifty thou-
sand dollars or thirty-five percent of the valuation of their res-
idence, but not to exceed seventy thousand dollars of the val-
uation of their residence.

(c) Income threshold 1. A claimant's combined total dis-
posable income that is equal to or less than income threshold
1, is exempt on their principal residence from the following:

(i) All property taxes listed under income threshold 3;
and

(i1) All regular property taxes on the greater of sixty
thousand dollars or sixty percent of the valuation of their res-
idence.

(4) Principal residence requirements. To qualify for
the exemption, the claimant must own the property and
occupy it as their principal residence for more than ((rine))
six months each calendar year. The claimant must occupy the
principal residence at the time of filing for each year the
exemption is claimed. WAC 458-16A-100 and 458-16A-135
provide additional information regarding the definitions of
principal residence and residence, and the supporting docu-
ments required to demonstrate the property is owned and
occupied as a claimant's principal residence.
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AMENDATORY SECTION (Amending WSR 20-04-017,
filed 1/24/20, effective 2/24/20)

WAC 458-16A-150 Senior citizen, disabled person,
and disabled veteran exemption—Requirements for
keeping the exemption. (1) Introduction. This rule explains
how and when a senior citizen, disabled person, or disabled
veteran must file additional documents with the county asses-
sor to maintain their senior citizen, disabled person, or dis-
abled veteran property tax exemption. The rule also explains
what happens when the claimant or the property no longer
qualifies for the full exemption.

Examples. This rule includes examples that identify a
set of facts and then state a conclusion. These examples
should only be used as a general guide.

(2) Continuing the exemption. The claimant must keep
the assessor up to date on their continued qualification for the
senior citizen, disabled person, or disabled veteran property
tax exemption. The claimant keeps the assessor up to date in
the following three ways:

(a) First, the claimant submits a change in status form
when any change affects their exemption. In some circum-
stances, the change in status form may be submitted by an
executor, a surviving spouse, a surviving domestic partner, or
a purchaser to notify the county of a change in status affect-
ing the exemption;

(b) Second, the claimant submits a renewal application
for the exemption either on the assessor's request following
an amendment of the income requirement, or at least once
every six years; and

(c) Third, the claimant applies to transfer the exemption
when moving to a new principal residence.

(3) Change in status. When a claimant's circumstances
change in a way that affects their qualification for the senior
citizen, disabled person, or disabled veteran property tax
exemption, the claimant must submit a completed change in
status form to notify the county of this change.

(a) When to submit form. The claimant must submit a
change in status form to the county assessor for any change
affecting that person's qualification for the exemption within
thirty days of the change in status. If the claimant is unable or
fails to submit a change in status form, any subsequent prop-
erty owner, including a claimant's estate or surviving spouse
or surviving domestic partner, should submit a change in sta-
tus form to avoid interest, and in some cases, the penalty for
willfully claiming the exemption based on erroneous infor-
mation.

(b) Change in status described. A change in status
includes:

(1) Changes that affect the property (i.e., changes in land
use regulations, new construction, boundary line changes,
rentals, ownership changes, etc.);

(i1) Changes to the property owner's annual income that
increase or decrease property taxes due under the exemption;
or

(iii) Changes that affect the property owner's eligibility
for the exemption (i.e., death, moving to a replacement resi-
dence, moving to another residence the claimant does not
own, not meeting the occupancy requirements, marriage, reg-
istration in a state registered domestic partnership, improve-
ment of a disability for a disabled person's claim, or a dis-
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abled person entering into gainful employment, and in some
cases, moving into a hospice, a nursing home, or any other
long-term care facility).

(c) Change in status form. The county assessor designs
the change in status form or adapts a master form obtained
from the department. The county must obtain approval of the
final form from the department before it may be distributed.
The claimant, the claimant's agent, or a subsequent owner of
the residence must use a change in status form from the
county where the principal residence is located. The person
filing the form must ((previde-true-and-acenrate)) certify that
under penalty of perjury under the laws of Washington, the
information on the change in status form is true and correct.

(d) Obtaining the form. The claimant or subsequent
property owner may obtain the form from the county assessor
where their principal residence is located. The form may also
be obtained electronically if available from the county asses-
sor and electronic filing has been approved by the depart-
ment.

(e) Failure to submit the form after a change in status
occurs. If the claimant fails to submit the change in status
form, the application information relied on becomes errone-
ous for the period following the change in status. Upon dis-
covery of the erroneous information, the assessor determines
the status of the exemption, and notifies the county treasurer
to collect any unpaid property taxes and interest from the
claimant, the claimant's estate, or if the property has been
transferred, from the subsequent property owner. The trea-
surer may collect any unpaid property taxes, interest, and
penalties for a period not to exceed five years as provided
under RCW 84.36.385. In addition, if a person willfully fails
to submit the form or provides erroneous information, that
person is liable for an additional penalty equal to one hundred
percent of the unpaid taxes. If the change in status results in a
refund of property taxes, the treasurer may refund property
taxes and interest for up to the most recent three years after
the taxes were due as provided in RCW 84.69.030.

(f) Loss of the exemption. As provided in RCW
84.40.360, if the change in status disqualifies the applicant
for the exemption, property taxes must be recalculated based
on the current full assessed value of the property and paid
from the date the change in status occurred.

For example, the exemption is lost when the claimant
dies, unless the spouse or domestic partner also qualifies. The
property taxes are then recalculated based on the full assessed
value of the principal residence, on a pro rata basis, beginning
the day following the date of the claimant's death through the
remainder of the year.

(g) Loss of exemption on part of the property. If a
change in status results in the removal of a portion of the
property from the exemption, property taxes on that portion
are no longer exempt and must be recalculated based on the
current full assessed value of that portion of the property and
paid from the date the change in status occurred.

For example, a property owner subdivides their one-acre
lot into two parcels. The parcel that does not have the princi-
pal residence built on it will no longer qualify for the exemp-
tion. The property taxes are then recalculated based on the
full assessed value of that parcel on a pro rata basis for the
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remainder of the year beginning the day following the date
the subdivision was given final approval.

(h) Exemption reduced. If the change in income
reduces the exemption amount, the increased property taxes
are due in the year following the change in income. For
example, a claimant's income rises so that only excess levies
and the state property tax levy imposed under RCW 84.52.-
065(2) on the principal residence are exempt. The claimant's
income is based on the assessment year. In the following year
when the taxes are collected, the property taxes due will be
calculated with only an exemption for excess levies and an
exemption for the state property tax levy imposed under
RCW 84.52.065(2).

(4) Renewal application. The county assessor must
notify claimants when to file a renewal application with
updated supporting documentation.

(a) Notice to renew. Written notice must be sent by the
assessor and must be mailed at least three weeks in advance
of the expected claimant response date.

(b) When to renew. The assessor must request a renewal
application at least once every six years. The assessor may
request a renewal application for any year the income
requirements are amended in the statute after the exemption
is granted.

(c) Processing renewal applications. Renewal applica-
tions are processed in the same manner as the initial applica-
tion.

(d) The renewal application form. The county assessor
may design the renewal application form or adapt either its
own application form or the application master form obtained
from the department. The county must obtain approval of the
final renewal application form from the department before it
may be distributed and used, and must also obtain authoriza-
tion from the department if providing an option to file by
electronic means. The property owner must use a renewal
form from the county where the principal residence is
located((—Fhe-elaimant-must-provide-true-and-aceurate)) and
must certify under penalty of perjury under the laws of Wash-
ington, the information on the renewal application form is
true and correct.

(e) Obtaining the renewal application. The assessor
provides the renewal application, in either paper or electronic
form, to senior citizens, disabled persons, or disabled veter-
ans claiming the exemption.

(f) Failure to submit the renewal application. If the
property owner fails to submit the renewal application, the
exemption is discontinued until the claimant reapplies for the
exemption. The assessor may postpone collection activities
and continue to work with an eligible claimant to complete an
application for a missed period.

(5) Transfer of the exemption. When a claimant moves
to a replacement residence, they must file a change in status
form with the assessor in the county where their former prin-
cipal residence was located. No claimant may receive an
exemption on more than the equivalent of one residence in
any year.

(a) Exemption on the former residence. The exemp-
tion on the former residence will apply through the closing
date of the sale of the former residence, provided the former
residence was the claimant's principal residence prior to the
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date of closing. Property taxes must be recalculated based on
the current full assessed value of the property and paid from
the day following the date the sale closed. The taxes are paid
for the remaining portion of the year.

(b) Exemption on the replacement residence. Upon
moving, the claimant must reapply for the exemption in the
county where the replacement residence is located if the
claimant wants to continue receiving the exemption. The
same application, supporting documents, and application
process is used for the exemption on the replacement resi-
dence as when a claimant first applies. The exemption on the
replacement residence applies on a pro rata basis in the year
the claimant moves, but only from the latter of the date the
claimant moves into the new principal residence or the day
following the date the sale closes on their former residence.
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cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
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NOTICE
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EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1589, fax 360-534-1606, email
LeslieMu@dor.wa.gov, AND RECEIVED BY November
23,2020.

September 14, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-14-095,
filed 7/3/18, effective 8/3/18)

WAC 458-19-005 Definitions. (1) Introduction. This
rule contains definitions of the terms used throughout chap-
ters 84.52 and 84.55 RCW and chapter 458-19 WAC in the
administration of the system used to levy property taxes on
taxable property within the state of Washington.

(2) Unless the context clearly requires otherwise, the fol-
lowing definitions apply:

(a) "Annexation" means one taxing district is adding ter-
ritory or another dissimilar taxing district from outside the
annexing taxing district's boundary and includes a merger of
a portion of a fire protection district under chapter 52.06
RCW with another fire protection district.

(b) "Assessed value" means the value of taxable property
placed on the assessment rolls. The term is often abbreviated
with the initials "A.V."

(c) "Certified property tax levy rate" means the tax rate
calculated by the county assessor in accordance with law to
produce the lawful amount of the certified property tax levy.

(d) "Consolidated levy rate" means:

(1) For purposes of the statutory aggregate dollar rate
levy limit, the sum of all regular levy rates set for collection
((exetustve-of)), not including the rates ((set)) for the state
levy, ports, public utility districts, financing affordable hous-

ing ((fer-verylow-income-households)) under RCW 84.52.-
105, acquiring conservation futures under RCW 84.34.230,
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criminal justice purposes under RCW 84.52.135, emergency
medical care or emergency medical services under RCW
84.52.069, county ferry districts under RCW 36.54.130, the
portions of the fire protection and regional fire protection ser-
vice authority levies protected under RCW 84.52.125, the
portion of metropolitan park district levies protected under
RCW 84.52.120, transit-related purposes under RCW
84.52.140, the protected portion of the levies imposed under
RCW 84.52.816 by flood control zone districts, and levies
imposed by a regional transit authority under RCW
81.104.175; and

(1) For purposes of the constitutional one percent limit,
the sum of all regular levy rates set for collection ((exelusive
of)). including the rates for the state levy. but not including
the rates ((set)) for port and public utility districts.

(e) "Consolidation" means the act of combining two or
more similar taxing districts into one taxing district; for
example, the combination of two fire protection districts into
one fire protection district.

(f) "Constitutional one percent limit" means the levy
limit established by Article VII, section 2 of the state Consti-
tution, which prohibits the aggregate of all tax levies on real
and personal property from exceeding one percent ($10 per
$1,000) of the true and fair value of property. This limit does
not apply to excess levies, levies by port districts, and levies
by public utility districts. This limit is also set forth in RCW
84.52.050.

(g) "Department" means the department of revenue of
the state of Washington.

(h) "Excess property tax levy" or "excess levy" means a
voter-approved property tax levy by or for a taxing district,
other than a port or public utility district, that is subject to nei-
ther the statutory aggregate dollar rate limit set forth in RCW
84.52.043 nor the constitutional one percent limit set forth in
Article VII, section 2 of the state Constitution and in RCW
84.52.050. It does not include regular levies allowed to
exceed the levy limit with voter approval.

(1) "Improvement" means any valuable change in or
addition to real property, including the subdivision or segre-
gation of parcels of real property or the merger of parcels of
real property.

(j) "Inflation" means the percentage change in the
implicit price deflator for personal consumption expenditures
for the United States as published for the most recent twelve-
month period by the Bureau of Economic Analysis of the
Federal Department of Commerce by September 25th of the
year before the taxes are payable; see RCW 84.55.005.

(k) "Joint taxing district" means a taxing district that
exists in two or more counties; the term does not include the
state nor does it include an intercounty rural library district.

(1) "Junior taxing district" means a taxing district other
than the state, a county, a county road district, a city, a town,
a port district, or a public utility district.

(m) "Levy limit" means:

(1) The statutorily established limit that prohibits a taxing
district, other than the state, from levying regular property
taxes for a particular year that exceed the limit factor multi-
plied by the highest amount of regular property taxes that
could have been lawfully levied in the taxing district in any
year since 1985, plus an additional dollar amount calculated
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by multiplying the regular property tax levy rate of that dis-
trict for the preceding year, or the last year the taxing district
levied taxes, by the increase in assessed value in the taxing
district resulting from:

(A) New construction;

(B) Improvements to property;

(C) Increases in the assessed value of state assessed
property; and

(D) Increases in assessed value due to the construction of
wind turbine, solar, biomass, and geothermal facilities, if
such facilities generate electricity and the property is not
included elsewhere under chapter 84.55 RCW for purposes of
providing an additional dollar amount. The property may be
classified as real or personal property.

(i1) For purposes of the levy limit, the phrase "highest
amount of regular property taxes that could have been law-
fully levied" means the maximum amount that could have
been levied by a taxing district under the limitation set forth
in chapter 84.55 RCW unless the highest amount that could
have been levied was actually restricted by the taxing dis-
trict's statutory dollar rate limit. If the taxing district's levy
was restricted by the statutory dollar rate limit, the highest
amount that could have been lawfully levied is the amount
produced by multiplying the assessed value of the taxing dis-
trict by the statutory dollar rate.

(iii) For purposes of the levy limit, the regular property
tax levy rate of the district for the preceding year, or the last
year the taxing district levied taxes, may reflect a reduced
rate due to the $5.90 statutory aggregate limitation and/or the
constitutional one percent limitation, if prorating occurred in
the district.

The regular property tax levy rate of the district for the
preceding year may also reflect a levy error or a levy error
correction. If this occurs, the rate used will be the rate had the
levy error or levy error correction not occurred. RCW 84.52.-
08s5.

(iv) The levy limit for the state is the amount calculated
under WAC 458-19-550.

(n) "Levy rate" means the dollar amount per thousand
dollars of assessed value applied to taxable property within a
taxing district and is calculated by dividing the total amount
of a statutorily authorized levy of a taxing district by the total
assessed value of that district and is expressed in dollars and
cents per thousand dollars of assessed value.

(o) "Limit factor" means:

(1) For taxing districts with a population of less than ten
thousand in the calendar year immediately prior to the assess-
ment year, one hundred one percent;

(ii) For taxing districts, other than the state, having made
a finding of substantial need in accordance with RCW 84.55.-
0101, the lesser of the substantial need factor or one hundred
one percent;

(iii) For all other taxing districts, excluding the state, the
lesser of one hundred one percent or one hundred percent
plus inflation; or

(iv) For the state, the limits described in WAC 458-19-
550.

(p) "New construction" means the construction or alter-
ation of any property for which a building permit was issued,
or should have been issued, under chapter 19.27, 19.27A, or
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19.28 RCW or other laws providing for building permits,
which results in an increase in the value of the property.

(q) "Regular property tax levy" or "regular levy" means
a property tax levy by or for a taxing district that is subject to
the statutory aggregate dollar rate limit set forth in RCW
84.52.043, the constitutional one percent limit set forth in
RCW 84.52.050, or is a levy imposed by or for a port district
or a public utility district.

(r) "Regular property taxes" means those taxes resulting
from regular property tax levies.

(s) "Senior taxing district" means the state (for support of
common schools), a county, a county road district, a city, or a
town.

(t) "Statutory aggregate dollar rate limit" or "statutory
aggregate limit" means the maximum aggregate regular prop-
erty tax levy rate within a county established by law for
senior and junior taxing districts, other than the state. The
current limit is $5.90 per $1,000 of assessed valuation. See
RCW 84.52.043 and WAC 458-19-070.

(u) "Statutory dollar rate limit" means the maximum reg-
ular property tax levy rate established by law for a particular
type of taxing district.

(v) "Substantial need limit factor" means a limit factor
approved by a taxing district's legislative authority that
exceeds one hundred percent plus inflation. This limit cannot
exceed one hundred one percent.

(S ol T ] .
wlartype-of taxing distriet))

(W) "Super majority" means a majority of at least three-
fifths of the registered voters of a taxing district approving a
proposition authorizing a levy, at which election the number
of persons voting "yes" on the proposition constitutes three-
fifths of a number equal to forty percent of the total votes cast
in the taxing district in the last preceding general election; or
by a majority of at least three-fifths of the registered voters of
the taxing district voting on the proposition when the number
of registered voters voting on the proposition exceeds forty
percent of the total votes cast in the taxing district in the last
preceding general election.

(x) "Tax code area" means a geographical area made up
of one or more taxing districts, which is established for the
purpose of properly calculating, collecting, and distributing
taxes. Only one tax code area will have the same combination
of taxing districts, with limited exceptions.

(y) "Taxing district" means the state and any county,
city, town, port district, school district, road district, metro-
politan park district, regional transit authority, water-sewer
district, or other municipal corporation, having the power or
legal authority to impose burdens upon property within the
district on an ad valorem basis, for the purpose of obtaining
revenue for public purposes, as distinguished from municipal
corporations authorized to impose burdens, or for which bur-
dens may be imposed for public purposes, on property in pro-
portion to the increase in benefits received.
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AMENDATORY SECTION (Amending WSR 18-04-006,
filed 1/25/18, effective 2/25/18)

WAC 458-19-070 Five dollars and ninety cents statu-
tory aggregate dollar rate limit calculation. (1) Introduc-
tion. This rule describes the process used to reduce or elimi-
nate a levy rate when the assessor finds the statutory aggre-
gate dollar rate limit exceeds five dollars and ninety cents.
The aggregate of all regular levy rates of junior taxing dis-
tricts and senior taxing districts, other than the state and other
specifically identified districts, cannot exceed five dollars
and ninety cents per thousand dollars of assessed value in
accordance with RCW 84.52.043. When the county assessor
finds that this limit has been exceeded, the assessor ((reeon-
putes)) recalculates the levy rates and establishes a new con-
solidated levy rate ((inthe-mannersetforth)) as described in
RCW 84.52.010. ((Fhisrule-deseribestheprorationingpro-
eessused-te-establish-a-consolidatedlevyrate-whenthe-asses-

sor-finds-the statutery-aggregate levyrate-exceedsfive-dellars
and-ninety-eents—Hproratieningisrequired;)) The five dollar

and ninety cents statutory aggregate dollar rate limit is
reviewed before the constitutional one percent limit.

(2) Levies not subject to statutory aggregate dollar
rate limit. The following levies are not subject to the statu-
tory aggregate dollar rate limit of five dollars and ninety cents
per thousand dollars of assessed value:

(a) Levies by the state;

(b) Levies by or for port or public utility districts;

(c) Excess property tax levies authorized in Article VII,
section 2 of the state Constitution;

(d) Levies by or for county ferry districts under RCW
36.54.130;

(e) Levies for acquiring conservation futures under
RCW 84.34.230;

(f) Levies for emergency medical care or emergency
medical services under RCW 84.52.069;

(g) Levies for financing affordable housing ((fer—very
low-income-households)) under RCW 84.52.105;

(h) The portion of metropolitan park district levies pro-
tected under RCW 84.52.120;

(i) The portions of levies by fire protection districts and
regional fire protection service authorities protected under
RCW 84.52.125;

(j) Levies for criminal justice purposes under RCW
84.52.135;

(k) Levies for transit-related purposes by a county under
RCW 84.52.140;

(1) The protected portion of the levies imposed under
RCW 84.52.816 by flood control zone districts; and

(m) Levies imposed by a regional transit authority under
RCW 81.104.175.

(3) (Prerationing-under)) Consolidated levy rate lim-

itation. RCW 84.52.010 ((sets—ferth-theprorationing))
explains the order in which the regular levies of taxing dis-

tricts will be reduced or eliminated by the assessor to comply
with the statutory aggregate dollar rate limit of five dollars
and ninety cents per thousand dollars of assessed value. The
order ((eentaired)) in the statute lists which taxing districts
are the first to either reduce or eliminate their levy rate. Tax-

ing districts that are at the same level ((within-the-proration—
ing-erder)) are grouped together in tiers. Reductions or elim-

WSR 20-19-071

inations in levy rates are made on a pro rata basis within each
tier of taxing district levies until the consolidated levy rate no
longer exceeds the statutory aggregate dollar rate limit of five
dollars and ninety cents.

As opposed to the order ((eentained)) in RCW
84.52.010, which lists the taxing districts that are the first to
have their levy rates reduced or eliminated, this rule is written
in reverse order; that is, it lists the taxing districts that must be
first either fully or partially funded. If the statutory aggregate
dollar rate is exceeded, then the levy rates for taxing districts
within a particular tier must be reduced or eliminated on a pro
rata basis. The proration factor, which is multiplied by each
levy rate within the tier, is obtained by dividing the dollar rate
remaining available to the taxing districts in that tier as a
group by the sum of the levy rates originally certified by or
for all of the taxing districts within the tier.

(a) Step one: Total the aggregate regular levy rates
requested by all affected taxing districts in the tax code area.
If this total is less than five dollars and ninety cents per thou-
sand dollars of assessed value, no ((preratiening)) levy rate
reduction or elimination is necessary. If this total levy rate is
more than five dollars and ninety cents, the assessor must
proceed through the following steps until the aggregate dollar
rate is brought within that limit.

(b) Step two: Subtract from $5.90 the levy rates of the
county, including the rate of any separate property tax levy as
described in RCW 84.55.135, and the county road district if
the tax code area includes an unincorporated portion of the
county, or the levy rates of the county and the city or town if
the tax code area includes an incorporated area, as applicable.

(c) Step three: Subtract from the remaining levy capacity
the levy rates, if any, for fire protection districts under RCW
52.16.130, regional fire protection service authorities under
RCW 52.26.140 (1)(a), library districts under RCW 27.12.-
050 and 27.12.150, the first fifty cents per thousand dollars of
assessed value for metropolitan park districts created before
January 1, 2002, under RCW 35.61.210, and the first fifty
cents per thousand dollars of assessed value for public hospi-
tal districts under RCW 70.44.060(6).

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing district at a lower tier and
their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing districts at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step four.

(d) Step four: Subtract from the remaining levy capacity
the levy rates, if any, for fire protection districts under RCW
52.16.140 and 52.16.160, and regional fire protection service
authorities under RCW 52.26.140 (1)(b) and (c). However,
under RCW 84.52.125, a fire protection district or regional
fire protection service authority may protect up to twenty-
five cents per thousand dollars of assessed value of the total
levies made under RCW 52.16.140 and 52.16.160, or 52.26.-
140 (1)(b) and (c) from ((preratiening)) reduction or elimina-
tion.
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(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. It is at this point that the provisions of RCW 84.52.-
125 come into play; that is, a fire protection district or
regional fire protection service authority may protect up to
twenty-five cents per thousand dollars of assessed value of
the total levies made under RCW 52.16.140 and 52.16.160,
or 52.26.140 (1)(b) and (c) from ((preratiening)) reduction or
elimination under RCW 84.52.043(2), if the total levies
would otherwise be ((prerated)) reduced or eliminated under
RCW 84.52.010 (3)(a)(iii) with respect to the five-dollar and
ninety cent per thousand dollars of assessed value limit. After
prorationing, there is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if
any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step five.

(e) Step five: Subtract from the remaining levy capacity
the levy rate, if any, for the first fifty cents per thousand dol-
lars of assessed value of metropolitan park districts created
on or after January 1, 2002, under RCW 35.61.210.

(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step six.

(f) Step six: Subtract from the remaining levy capacity
the twenty-five cent per thousand dollars of assessed value
levy rate for metropolitan park districts if it is not protected
under RCW 84.52.120, the twenty-five cent per thousand
dollars of assessed value levy rate for public hospital districts
under RCW 70.44.060(6), and the levy rates, if any, for cem-
etery districts under RCW 68.52.310 and all other junior tax-
ing districts if those levies are not listed in steps three through
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(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step seven.

(g) Step seven: Subtract from the remaining levy capac-
ity the levy rate, if any, for flood control zone districts other
than the portion of a levy protected under RCW 84.52.816.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step eight.

(h) Step eight: Subtract from the remaining levy capacity
the levy rates, if any, for city transportation authorities under
RCW 35.95A.100, park and recreation service areas under
RCW 36.68.525, park and recreation districts under RCW
36.69.145, and cultural arts, stadium, and convention districts
under RCW 67.38.130.

(1) If the balance is zero, there is no remaining levy
capacity for other junior taxing districts at a lower tier and
their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step nine.

(i) Step nine: Subtract from the remaining levy capacity
the levy imposed, if any, for cultural access programs under
RCW 36.160.080 until the remaining levy capacity equals
Zero.

five or seven or eight of this subsection. (4) Example.
REMAINING LEVY
DISTRICT ORIGINAL LEVY RATE PRORATION FACTOR FINAL LEVY RATE CAPACITY
County 1.8000 NONE 1.8000
County Road 2.2500 NONE 2.2500 1.850
Library .5000 NONE .5000
Fire 5000 NonE 5000
Hospital .5000 .5000 .350
Fire .2000 NONE .2000 150
Cemetery 1125 4138 .0466
Hospital 2500 4138 .1034
Expedited [18]
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DISTRICT ORIGINAL LEVY RATE

PRORATION FACTOR

REMAINING LEVY

FINAL LEVY RATE CAPACITY

Totals 6.1125

5.90

(a) Beginning with the limit of $5.90, subtract the origi-
nal certified levy rates for the county and county road taxing
districts leaving $1.85 available for the remaining districts.

(b) Subtract the total of the levy rates for each district
within the next tier: The library's $.50, the fire district's $.50
and the hospital's $.50 = $1.50, which leaves $.35 available
for the remaining districts.

(c) Subtract the fire district's additional $.20 levy rate,
which leaves $.15 available for the remaining districts.

(d) The remaining $.15 must be shared by the cemetery
and the hospital districts within the next tier of levies. The
cemetery district originally sought to levy $.1125 and the
hospital district sought to levy $.25. The proration factor is
arrived at by dividing the amount available ($.15) by the orig-
inal levy rates ($.3625) requested within that tier resulting in
a proration factor of .4138. Finally, the original levy rates in
this tier of $.1125 and $.25 for the cemetery and hospital,
respectively, are multiplied by the proration factor.

AMENDATORY SECTION (Amending WSR 18-04-006,
filed 1/25/18, effective 2/25/18)

WAC 458-19-075 Constitutional one percent limit
calculation. (1) Introduction. This rule explains how to
determine if the constitutional one percent limit is being
exceeded and the sequence in which levy rates will be
reduced or eliminated in accordance with RCW 84.52.010 if
the constitutional one percent limit is exceeded. The constitu-
tional one percent calculation is made after the assessor
ensures that the $5.90 statutory aggregate dollar rate limit is
not exceeded. The total amount of all regular property tax
levies that can be applied against taxable property is limited
to one percent of the true and fair value of the property in
money. The one percent limit is stated in Article VII, section
2 of the state Constitution and the enabling statute, RCW
84.52.050. The constitutional one percent limit is based
((epen)) on the amount of taxes actually levied on the true
and fair value of the property, not the dollar rate used in

((computing)) caloulating property taxes. (Fhis rule explains

ool Lelation i o aftor]

(2) Preliminary calculations. After ((prerationing))
reducing or eliminating the levy rates under RCW 84.52.043
(the ((five-doHar-and ninety-eentperthousand-doHarsef
assessed—vatue)) $5.90 statutory aggregate dollar rate limit)
has occurred, make the following calculations to determine if
the constitutional one percent limit is being exceeded:

(a) First, add together all ((the)) regular levy rates((;
exeept)) in the tax code area, including the rates for the state
levy, but not the rates for port and public utility districts, ((ia
the-tax-cede-area;)) to arrive at a combined levy rate for that
tax code area. "Regular levy rates" in this context means the

levy rates that remain after ((preratiening)) reduction or elim-
ination under RCW 84.52.043 has occurred. The levy rates
for port and public utility districts are not included in this
((computation)) calculation because they are not subject to
the constitutional one percent limit. ((Fherates—for-the-fol-

(b) Second, divide ten dollars by the higher of the real or
personal property ratio of the county for the assessment year
in which the levy is made to determine the maximum effec-
tive levy rate. If the combined levy rate exceeds the maxi-
mum effective levy rate, then the individual levy rates must
be reduced or eliminated until the combined levy rate is equal
to the maximum effective levy rate.

(3) ((Preratening——))Constitutional one percent
limit. RCW 84.52.010 ((sets-forth-the-prerationing)) provides

the order in which levy rates are to be reduced or eliminated
when the constitutional one percent limit is exceeded.

As opposed to the order ((eentained)) in RCW 84.52.-
010, which lists the taxing districts that are the first to have
their levy rates reduced or eliminated, this rule is written in
reverse order; that is, it lists the taxing districts that must be
first either fully or partially funded. If the constitutional one
percent limit is exceeded, then the levy rates for taxing dis-
tricts within a particular tier must be reduced or eliminated on
a pro rata basis.

If the constitutional one percent limit is exceeded after
performing the preliminary calculations described in subsec-
tion (2) of this rule, the following levies must be reduced or
eliminated until the combined levy rate no longer exceeds the
maximum effective levy rate:
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(a) Step one: Subtract the aggregate levy rate calculated
for the state for the support of common schools from the
effective rate limit;

(b) Step two: Subtract the levy rates for the county,
including the rate of any separate property tax levy as
described in RCW 84.55.135, county road district, regional
transit authority, and for city or town purposes;

(c) Step three: Subtract from the remaining levy capacity
the levy rates for fire protection districts under RCW 52.16.-
130, regional fire protection service authorities under RCW
52.26.140 (1)(a), library districts under RCW 27.12.050 and
27.12.150, the first fifty cents per thousand dollars of asse-
ssed value for metropolitan park districts created before Jan-
uary 1, 2002, under RCW 35.61.210, and the first fifty cents
per thousand dollars of assessed value for public hospital dis-
tricts under RCW 70.44.060(6).

(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing district at a lower tier and
their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing districts at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step four.

(d) Step four: Subtract from the remaining levy capacity
the levy rates for fire protection districts under RCW 52.16.-
140 and 52.16.160, and regional fire protection service
authorities under RCW 52.26.140 (1)(b) and (¢).

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step five.

(e) Step five: Subtract from the remaining levy capacity
the levy rate for the first fifty cents per thousand dollars of
assessed value of metropolitan park districts created on or
after January 1, 2002, under RCW 35.61.210.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance from step four. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step six.

(f) Step six: Subtract from the remaining levy capacity
the levy rates for all other junior taxing districts if those lev-
ies are not listed in steps three through five or steps seven
through seventeen of this subsection.
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(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step seven.

(g) Step seven: Subtract from the remaining levy capac-
ity the levy rate for flood control zone districts other than the
portion of a levy protected under RCW 84.52.816.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance in step six. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step eight.

(h) Step eight: Subtract from the remaining levy capacity
the levy rates for city transportation authorities under RCW
35.95A.100, park and recreation service areas under RCW
36.68.525, park and recreation districts under RCW 36.69.-
145, and cultural arts, stadium, and convention districts under
RCW 67.38.130.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step nine.

(i) Step nine: Subtract from the remaining levy capacity
the levy imposed, if any, for cultural access programs under
RCW 36.160.080.

(1) If the balance is zero, there is no remaining levy
capacity from any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, the levy is reduced to
the remaining balance in step eight. There is no remaining
levy capacity for any other junior taxing districts at a lower
tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed to step ten.

(j) Step ten: Subtract from the remaining levy capacity
the levy rate for the first thirty cents per thousand dollars for
emergency medical care or emergency medical services
under RCW 84.52.069.
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(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance in step nine. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step eleven.

(k) Step eleven: Subtract from the remaining levy capac-
ity the levy rates for levies used for acquiring conservation
futures under RCW 84.34.230, financing affordable housing
((for—verytow-income-households)) under RCW 84.52.105,
and any portion of a levy rate for emergency medical care or
emergency medical services under RCW 84.52.069 in excess
of thirty cents per thousand dollars of assessed value.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the levies within
this tier must be reduced on a pro rata basis until the balance
is zero. After prorationing, there is no remaining levy capac-
ity for any other junior taxing district at a lower tier and their
levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step twelve.

(1) Step twelve: Subtract from the remaining levy capac-
ity the portion of the levy by a metropolitan park district with
a population of one hundred fifty thousand or more that is
protected under RCW 84.52.120.

(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(ii) If the balance is less than zero, then the portion of the
levy within this tier must be reduced to the remaining balance
in step eleven. There is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if
any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step thir-
teen.

(m) Step thirteen: Subtract from the remaining levy
capacity the levy rates for county ferry districts under RCW
36.54.130.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance in step twelve. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step four-
teen.
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(n) Step fourteen: Subtract from the remaining levy
capacity the levy rate for criminal justice purposes imposed
under RCW 84.52.135.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance in step thirteen. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step fifteen.

(o) Step fifteen: Subtract from the remaining levy capac-
ity the levy rate for a fire protection district or regional fire
protection service authority protected under RCW 84.52.125.

(i) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the portion of the
levy within this tier must be reduced to the remaining balance
in step fourteen. There is no remaining levy capacity for any
other junior taxing district at a lower tier and their levies, if
any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step six-
teen.

(p) Step sixteen: Subtract from the remaining levy capac-
ity the levy rate for transit-related purposes by a county under
RCW 84.52.140.

(1) If the balance is zero, there is no remaining levy
capacity for any other junior taxing districts at a lower tier
and their levies, if any, must be eliminated.

(i1) If the balance is less than zero, then the levy is
reduced to the remaining balance in step fifteen. There is no
remaining levy capacity for any other junior taxing district at
a lower tier and their levies, if any, must be eliminated.

(iii) If the remaining balance is greater than zero, this
amount is available to the remaining junior taxing districts at
a lower tier and the assessor should proceed on to step seven-
teen.

(q) Step seventeen: Subtract from the remaining levy
capacity the protected portion of the levy imposed under
RCW 84.52.816 by a flood control zone district until the
remaining levy capacity equals zero.
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Implementation, and Enforcement: Terence Badger, 1129
Washington Street S.E., Olympia, WA, 360-586-1492.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: RCW 40.14.020 provides rule-making authority.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

The rule is no longer necessary because of changed cir-

cumstances.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The rule
nearly matches the underlying statute and is in conflict with
RCW 40.14.040.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Terence Badger, Office of
the Secretary of State, 1129 Washington Street S.E., Olym-
pia, WA 98504, phone 360-586-1492, email archives@sos.
wa.gov, and received by November 23, 2020.

September 16, 2020.
Mark Neary
Assistant Secretary of State

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 434-626-010 Designation.

WAC 434-626-020 Powers and duties of agency records
officers.

WSR 20-19-134
EXPEDITED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 22, 2020, 1:39 p.m.]

Title of Rule and Other Identifying Information: Asbes-
tos removal and encapsulation corrections, WAC 296-65-012
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Asbestos supervisor certification, and 296-65-030 Methods
of compliance.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
adopted updates in chapter 296-65 WAC, Asbestos removal
and encapsulation (WSR 20-03-153) on January 21, 2020,
which removed confusing and unnecessary language and
clarified requirements for asbestos supervisors and trainers.
The purpose of this proposal is to update a grammatical error
and a housekeeping item that adds clarity. No requirements
are affected. Please see below for the amendments being pro-
posed:

Amended Sections:

WAC 296-65-012 (4)(b), Asbestos supervisor certifi-
cation.

Replace the word worker with supervisor.
WAC 296-65-030(1), Methods of compliance.

Clarify that this section is for certified asbestos abate-
ment contractors by adding "certified asbestos abatement
contractors" to the heading.

Reasons Supporting Proposal: Updating this grammati-
cal error and housekeeping item will ensure that all readers of
this rule section can clearly understand the rules, keeping
employers and employees safe on the job.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, 49.17.060; chapter 49.26 RCW.

Statute Being Implemented: Chapter 49.26 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of labor and industries,
governmental.

Name of Agency Personnel Responsible for Drafting:
Chris Miller, Tumwater, Washington, 360-902-5516; Imple-
mentation and Enforcement: Anne Soiza, Tumwater, Wash-
ington, 360-902-5090.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: No require-
ments are being changed during this rule making, only cor-
recting a grammatical error and housekeeping item, which
fits within the parameters of RCW 34.05.353 Expedited rule
making.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Chris Miller, Department



Washington State Register, Issue 20-19

of Labor and Industries, P.O. Box 44610, Olympia, WA
98504-4610, phone 360-902-5516, fax 360-902-5619, email
Christopher.Miller@Lni.wa.gov, AND RECEIVED BY
November 23, 2020.

September 22, 2020
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 20-03-153,
filed 1/21/20, effective 3/2/20)

WAC 296-65-012 Asbestos supervisor certification.
(1) To qualify for an asbestos supervisor certificate, an indi-
vidual must:

(a) Have at least 1600 hours of experience in one or more
of the following disciplines:

(i) Asbestos abatement;

(ii) Asbestos project design;

(iii) Consultation on asbestos abatement projects;

(iv) Asbestos operations and maintenance program
supervision;

(v) Asbestos construction project supervision;

(b) Successfully complete an approved forty hour asbes-
tos supervisor training course;

(c) Achieve a score of at least seventy percent on a one
hundred question multiple choice closed book examination
approved by the department but administered by the training
course sponsor:

(i) If an individual does not pass the examination, then
another examination (meeting the above criteria) may be
given after a sufficient period of study. The new examination
must not duplicate more than fifty percent of the questions
used on prior examinations;

(i1) If an individual does not pass the second examina-
tion, they will be required to take an approved asbestos super-
visor initial course.

(d) Complete an initial application notarized by an
approved training course sponsor.

(e) Submit an approved affidavit of experience to the
department from past and current employers verifying hours
of experience as outlined in this subsection.

(f) Pay the fee prescribed in WAC 296-65-025.

(2) Certificates will be issued and emailed to the individ-
ual applicants and will be valid one year from the date of
course completion.

(3) Certified asbestos supervisors must do the following
to renew and continue certification prior to certificate expira-
tion date:

(a) Attend and successfully complete an approved eight-
hour asbestos supervisor refresher course;

(b) Complete a renewal application notarized by an
approved training course sponsor; and

(c) Pay the fee prescribed in WAC 296-65-025.

(4) Individuals whose certificates have been expired for
less than twelve months will be required to achieve a score of
at least seventy percent on a fifty question multiple choice
closed book examination administered by the department. A
nonrefundable fifty dollar fee will be charged to take this
examination.
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(a) If an individual does not pass the examination, then
another examination (meeting the above criteria) may be
given after a sufficient period of study. The new examination
must not duplicate more than fifty percent of the questions
used on prior examinations.

(b) If an individual does not pass the second exam, then
they will be required to take an approved asbestos ((wetker))
supervisor initial course.

(5) Individuals whose certificates have been expired for
more than twelve months will be required to take an approved
asbestos supervisor initial course.

(6) An individual must not supervise any asbestos abate-
ment project prior to issuance of the certificate.

(7) Temporary certification will be issued at the success-
ful completion of an approved asbestos supervisor refresher
course. Temporary certification is valid for six weeks from
the completion of the course.

(8) The initial TSCA Title II supervisor accreditation
certificate and the current supervisor certificate must be
available for inspection at all times, either electronically or
physically, at the location of the asbestos project.

(9) The department may suspend or revoke a certificate
as provided in WAC 296-65-050 and chapter 296-900 WAC.

AMENDATORY SECTION (Amending WSR 20-03-153,
filed 1/21/20, effective 3/2/20)

WAC 296-65-030 Methods of compliance. (1) Certi-
fied asbestos abatement contractors:

(a) Only certified asbestos abatement contractors may
submit bids, or work on asbestos abatement projects.

(b) Certified asbestos contractors must employ at least
one certified asbestos supervisor.

(2) Only certified asbestos supervisors may supervise
asbestos abatement projects as required in WAC 296-62-
07722.

(3) Only certified asbestos workers may work on asbes-
tos projects as required in WAC 296-62-07722.

(4) A certified asbestos supervisor must provide direct,
on-site supervision for asbestos abatement projects.

(5) Asbestos workers must have access to, and be under
the control of certified asbestos supervisors throughout the
duration of asbestos abatement projects.

(6) Any construction, renovation, remodeling, mainte-
nance, repair, or demolition which was started without meet-
ing the requirements of this section must be halted immedi-
ately and cannot be resumed before meeting such require-
ments.

WSR 20-19-145
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed September 23, 2020, 11:10 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-185 Tax on tobacco products, 458-20-186 Tax on
cigarettes, and 458-20-264 National Uniform Tobacco Settle-
ment.

Expedited
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-20-185 to update and correct citations,
and update the name of the liquor and cannabis board (LCB).
WAC 458-20-186 is amended [to] update the name of LCB
and correct a definition. WAC 458-20-264 is amended to
reflect the transition of the cigarette tax program from the
special programs division to the taxpayer account administra-
tion division. It is also amended to correct and update a cita-
tion.

Reasons Supporting Proposal: The rule is being updated
to incorporate program responsibility changes within the
department, and to correct and update citations.

Statutory Authority for Adoption: RCW 82.24.550,
82.32.300, 82.01.060.

Statute Being Implemented: Chapter 82.24 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Rex Munger, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1554; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The amend-
ment involves an administering division name change, and
corrects citations only, and does not change the effect of the
rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Rex Munger, Department
of Revenue, P.O. Box 47453, Olympia, WA 98504-7453,
phone 360-534-1554, fax 360-534-1606, email rexm@dor.
wa.gov, AND RECEIVED BY November 23, 2020.
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September 23, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-01-107,
filed 12/18/14, effective 1/18/15)

WAC 458-20-185 Tax on tobacco products. (1) Intro-
duction. This rule explains the tax liabilities of persons
engaged in business as retailers or distributors of tobacco
products other than cigarettes. The tax on tobacco products
(also called "other tobacco products tax," "tobacco tax," or
"OTP tax") is in addition to all other taxes owed, such as
retailing or wholesaling business and occupation tax, sales
tax, and litter tax. See WAC 458-20-186 for tax liabilities
associated with taxes that apply exclusively to cigarettes.

(2) Organizatsion of rule. The information provided in
this rule is divided into five parts:

(a) Part I provides definitions and explains the tax liabil-
ities of persons engaged in the business of selling or distrib-
uting tobacco products (excluding cigarettes) in this state.

(b) Part IT explains wholesale and retail tobacco products
vendor licensing requirements and responsibilities.

(c) Part III explains the requirements and responsibilities
for persons transporting tobacco products in Washington.

(d) Part IV explains the recordkeeping requirements and
enforcement of the tobacco tax.

(e) Part V describes the credits for tax paid and the pro-
cedures that must be followed to qualify for credit.

Part 1 - Tax on Tobacco Products (excluding Cigarettes)

(101) Definitions. For the purposes of this rule, the fol-
lowing definitions apply:

(a) "Actual price" means the total amount of consider-
ation for which tobacco products are sold, valued in money,
whether received in money or otherwise, including any
charges by the seller necessary to complete the sale such as
charges for delivery, freight, transportation, or handling.

(b) "Affiliated" means related in any way by virtue of
any form or amount of common ownership, control, opera-
tion, or management.

(c) "Board" means the liquor ((eentrel)) and cannabis
board.

(d) "Business" means any trade, occupation, activity, or
enterprise engaged in for the purpose of selling or distribut-
ing tobacco products in this state.

(e) "Cigar" means a roll for smoking that is of any size
or shape and that is made wholly or in part of tobacco, irre-
spective of whether the tobacco is pure or flavored, adulter-
ated or mixed with any other ingredient, if the roll has a wrap-
per made wholly or in greater part of tobacco. "Cigar" does
not include a cigarette.

(f) "Cigarette" has the same meaning as in RCW
82.24.010.

(g) "Department" means the department of revenue.

(h) "Distributor" means:

(1) Any person engaged in the business of selling tobacco
products in this state who brings, or causes to be brought, into
this state from without the state any tobacco products for sale;
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(i) Any person who makes, manufactures, fabricates, or
stores tobacco products in this state for sale in this state;

(i) Any person engaged in the business of selling
tobacco products from outside this state who ships or trans-
ports tobacco products to retailers in this state, to be sold by
those retailers;

(iv) Any person engaged in the business of selling
tobacco products in this state who handles for sale any
tobacco products that are within this state but upon which tax
has not been imposed. RCW 82.26.010 (((3)fa)-threugh<(d)))
(8). (For example, Sunshine Tobacco Shop ("Sunshine")
buys cigars from an out-of-state manufacturer for resale to
consumers in this state. The cigars are shipped to Sunshine
via common carrier. In this instance, Sunshine is a distribu-
tor, must have both a tobacco distributor license and a
tobacco products retailer license, and must pay the tobacco
products tax on the products it brings into the state. However,
if Sunshine bought its merchandise exclusively from in-state
distributors that have paid the tobacco products tax on that
merchandise, Sunshine would not be considered a distributor,
and would need only a tobacco products retailer license.)

(i) "Indian," "Indian country," and "Indian tribe"
have the same meaning as defined in chapter 82.24 RCW and
WAC 458-20-192.

() "Indian distributor" means a federally recognized
Indian tribe or tribal entity that would otherwise meet the
definition of distributor under RCW 82.26.010, if federally
recognized Indian tribes and tribal entities were not excluded
from the definition of "person" in RCW 82.26.010.

(k) "Indian retailer" means a federally recognized
Indian tribe or tribal entity that would otherwise meet the
definition of retailer under RCW 82.26.010, if federally rec-
ognized Indian tribes and tribal entities were not excluded
from the definition of "person" in RCW 82.26.010.

(1) "Indian tribal organization" means a federally rec-
ognized Indian tribe, or tribal entity, and includes an Indian
distributor or retailer that is owned by an Indian who is an
enrolled tribal member conducting business under tribal
license or similar tribal approval within Indian country.

(m) "Little cigar' means a cigar that has a cellulose ace-
tate integrated filter.

(n) "Manufacture' means the production, assembly, or
creation of new tobacco products. For the purposes of this
rule, "manufacture" does not necessarily have the same
meaning as provided in RCW 82.04.120.

(o) "Manufacturer" means a person who manufactures
and sells tobacco products.

(p) "Manufacturer's representative' means a person
hired by a manufacturer to sell or distribute the manufac-
turer's tobacco products, and includes employees and inde-
pendent contractors.

(qQ) "Moist snuff" means tobacco that is finely cut,
ground, or powdered; is not for smoking; and is intended to
be placed in the oral, but not the nasal, cavity.

(r) "Person" means any individual, receiver, adminis-
trator, executor, assignee, trustee in bankruptcy, trust, estate,
firm, copartnership, joint venture, club, company, joint stock
company, business trust, municipal corporation, the state and
its departments and institutions, political subdivision of the
state of Washington, corporation, limited liability company,
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association, society, any group of individuals acting as a unit,
whether mutual, cooperative, fraternal, nonprofit, or other-
wise. The term excludes any person immune from state taxa-
tion, including the United States or its instrumentalities, and
federally recognized Indian tribes and enrolled tribal mem-
bers, conducting business within Indian country. For pur-
poses of RCW 82.26.200(1). in the case of sales from distrib-
utors to retailers, as discussed in subsection (205) of this rule,
"person" also includes any person immune from state taxa-
tion. such as the United States or its instrumentalities, and
federally recognized Indian tribes and enrolled tribal mem-
bers, conducting business within Indian country.

(s) "Place of business' means any place where tobacco
products are sold or where tobacco products are manufac-
tured, stored, or kept for the purpose of sale, including any
vessel, vehicle, airplane, train, or vending machine.

(t) "Retailer" means any person engaged in the business
of selling tobacco products to ultimate consumers.

(u) "Retail outlet" means each place of business from
which tobacco products are sold to consumers.

(v) "Sale" means:

(1) Any transfer, exchange, or barter, in any manner or by
any means whatsoever, for a consideration, and includes and
means all sales made by any person.

(i1) The term "sale" includes a gift by a person engaged
in the business of selling tobacco products, for advertising,
promoting, or as a means of evading the provisions of ((this))
chapter 82.26 RCW.

(w) "Store," "stores," or "storing'" means the holding
of tobacco products for later sale or delivery inside or outside
this state. For example:

(1) Wilderness Enterprises ships products from out-of-
state to its Kent warehouse. All products are intended for
future sale to Alaska. Wilderness Enterprises is a distributor
that stores tobacco products in this state. Wilderness Enter-
prises is liable for tobacco products tax on the products stored
in this state. (However, see subsection (501)(a) of this rule for
credits that may be available to Wilderness Enterprises for
out-of-state sales.)

(i1) Cooper Enterprises brings tobacco products into this
state for sale. It rents storage space from a third party, Easy
Storage. Cooper Enterprises (the distributor), not Easy Stor-
age, is responsible for the tax and reporting requirements on
the stored tobacco products.

(x) "Taxable sales price'" means:

(1) In the case of a taxpayer that is not affiliated with the
manufacturer, distributor, or other person from whom the
taxpayer purchased tobacco products, the actual price for
which the taxpayer purchased the tobacco products. For pur-
poses of this subsection, "person" includes both persons as
defined in (r) of this subsection and any person immune from
state taxation, including the United States or its instrumental-
ities, and federally recognized Indian tribes and enrolled
tribal members, conducting business within Indian country;

(i1) In the case of a taxpayer that purchases tobacco prod-
ucts from an affiliated manufacturer, affiliated distributor, or
other affiliated person, and that sells those tobacco products
to unaffiliated distributors, unaffiliated retailers, or ultimate
consumers, the actual price for which that taxpayer sells
those tobacco products to unaffiliated distributors, unaffili-
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ated retailers, or ultimate consumers. For purposes of this
subsection, "person"” includes both persons as defined in (r)
of this subsection and any person immune from state taxa-
tion, including the United States or its instrumentalities, and
federally recognized Indian tribes and enrolled tribal mem-
bers, conducting business within Indian country;

(ii1) In the case of a taxpayer that sells tobacco products
only to affiliated distributors or affiliated retailers, the price,
determined as nearly as possible according to the actual price
for which other distributors sell similar tobacco products of
like quality and character to unaffiliated distributors, unaffil-
iated retailers, or ultimate consumers;

(iv) In the case of a taxpayer that is a manufacturer sell-
ing tobacco products directly to ultimate consumers, the
actual price for which the taxpayer sells those tobacco prod-
ucts to ultimate consumers;

(v) In the case of a taxpayer that has acquired tobacco
products under a sale as defined in (v)(ii) of this subsection,
the price, determined as nearly as possible according to the
actual price for which the taxpayer or other distributors sell
the same tobacco products or similar tobacco products of like
quality and character to unaffiliated distributors, unaffiliated
retailers, or ultimate consumers; or

(vi) In any case where (x)(i) through (v) of this subsec-
tion do not apply, the price, determined as nearly as possible
according to the actual price for which the taxpayer or other
distributors sell the same tobacco products or similar tobacco
products of like quality and character to unaffiliated distribu-
tors, unaffiliated retailers, or ultimate consumers.

(y) "Taxpayer" means a person liable for the tax
imposed by chapter 82.26 RCW.

(z) "Tobacco products" means cigars, cheroots, sto-
gies, periques, granulated, plug cut, crimp cut, ready rubbed,
and other smoking tobacco, snuff, snuff flour, cavendish,
plug and twist tobacco, fine-cut and other chewing tobaccos,
shorts, refuse scraps, clippings, cuttings and sweepings of
tobacco, and other kinds and forms of tobacco, prepared in
such manner as to be suitable for chewing or smoking in a
pipe or otherwise, or both for chewing and smoking, and any
other product, regardless of form, that contains tobacco and is
intended for human consumption or placement in the oral or
nasal cavity or absorption into the human body by any other
means, but does not include cigarettes as defined in RCW
82.24.010.

(aa) "Unaffiliated distributor' means a distributor that
is not affiliated with the manufacturer, distributor, or other
person from whom the distributor has purchased tobacco
products.

(bb) "Unaffiliated retailer" means a retailer that is not
affiliated with the manufacturer, distributor, or other person
from whom the retailer has purchased tobacco products.

(102) Imposition of tax. The tobacco tax is imposed
upon the sale, handling, or distribution of all tobacco prod-
ucts in this state. Taxes are imposed at the time the distributor
(a) brings, or causes to be brought, into this state from with-
out the state tobacco products for sale; (b) makes, manufac-
tures, fabricates, or stores tobacco products in this state for
sale in this state; (c) ships or transports tobacco products to
retailers in this state, to be sold by those retailers; or (d) han-
dles for sale any tobacco products that are within this state
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but upon which tax has not been imposed. RCW 82.26.020
(2). The distributor who first possesses the tobacco product
for sale in this state is the distributor liable for the tax. RCW
82.26.030.

Examples. The following examples, while not exhaus-
tive, illustrate some of the circumstances in which the tax is
imposed. These examples should be used only as a general
guide. The status of each situation must be determined after a
review of all of the facts and circumstances.

(a) BET Distributors sells and ships tobacco products
from Kentucky via common carrier to Surprise Enterprises in
Washington. The tax is due from Surprise Enterprises, a
licensed distributor, because it is the first possessor in Wash-
ington that holds the product for sale. However, BET Distrib-
utors must give the board notice of its intent to ship tobacco
products into this state.

(b) BET Distributors sells and ships tobacco products in
its own trucks from Kentucky to Jamie's Enterprises, a
licensed distributor in Washington. The tax is due from BET
Distributors, because it is the first possessor in Washington
that holds the product for sale.

(c) Garden State Cigars is located in New Jersey. It ships
its products to Washington retailers via common carrier. The
retailers must be licensed as distributors and are liable for the
tax. However, Garden State Cigars must give the board
notice of its intent to ship tobacco products into this state.

(d) An Indian retailer located in Indian Country in Wash-
ington State sells tobacco products to Washington retailers
who pick up the products in Indian Country and take it back
to their retail outlets. The Washington retailers must be
licensed as distributors and are liable for the tax. The Indian
retailer is not required to hold a state tobacco products retailer
or distributor license. State-licensed distributors making
retail sales to Indian retailers may claim a credit against the
tax under RCW 82.26.110.

(103) Rates. The rate of the Washington state tobacco
tax depends upon the tobacco product sold (cigars, other
tobacco products, moist snuff, or little cigars) and is found in
RCW 82.26.020.

(104) Promotions. Tobacco products sold, provided at a
reduced cost, or given away for advertising or any other pur-
pose are taxed in the same manner as if they were sold, used,
consumed, handled, possessed, or distributed in this state.
RCW 82.26.010 (18)(b).

Part I1 - Wholesale and Retail Tobacco Products Vendor
Licensing Requirements and Responsibilities

(201) License required. No person may engage in the
retail or wholesale distribution of tobacco products in this
state without a license, except for any person immune from
state taxation, including federally recognized Indian tribes
and enrolled tribal members, conducting business within
Indian country, and the United States or its instrumentalities.

(202) Tobacco distributor license. Prior to selling or
distributing tobacco products from a stock of goods in Wash-
ington or to retailers in Washington, each distributor must
first obtain a tobacco distributor license from the department
through its business licensing service.

(a) Background check. Each distributor must undergo a
criminal background check by the board before a license will
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be issued. RCW 82.26.150(3). See chapter 314-33 WAC for
board standards. Failure to provide information sufficient to
complete the background check may result in denial of the
license.

(b) Application. Application for a license or renewal of a
license is made on forms supplied by the department and
must be accompanied by the annual license fee as provided in
chapter 82.26 RCW. A tobacco distributor license is valid for
one year from the date it is issued. The annual license fee is
waived if the licensee has applied for or already has a ciga-
rette wholesaler license.

(c) Multiple locations. If the distributor sells, intends to
sell, or stores tobacco products at more than one place of
business, whether temporary or permanent, a separate license
with a license fee as provided in chapter 82.26 RCW is
required for each additional place of business. Each license
must be exhibited in the place of business for which it is
issued.

(203) Duties and responsibilities of licensed distribu-
tors.

(a) Sales restricted. Distributors selling tobacco products
in this state may sell tobacco products only to Washington
retailers or distributors who have a current tobacco license, to
other licensed distributors, the federal government or its
instrumentalities, or to Indian tribal organizations.

(b) Manufacturer's representatives. Manufacturers sell-
ing tobacco products through manufacturer's representatives
must provide the board a current list of the names and
addresses of all such representatives and must ensure that the
list provided to the board is kept current. RCW 82.26.210.

(204) Tobacco products retailer license. Prior to the
retail sale or distribution of tobacco products, each retailer
must first be issued a tobacco products retailer license from
the department through its business licensing service.

(a) Background check. Each retailer must undergo a
criminal background check by the board before a license will
be issued. RCW 82.26.150(3). See chapter 314-33 WAC for
board standards. Failure to provide information sufficient to
complete the background check may result in denial of the
license.

(b) Application. Application for a license or renewal of a
license is made on forms supplied by the department and
must be accompanied by the annual license fee as provided in
chapter 82.26 RCW. A tobacco products retailer license is
valid for one year from the date it is issued. The annual
license fee is waived if the licensee has already applied for or
already has a cigarette retailer license at the same business
location.

(c) Multiple locations. If the retailer sells tobacco prod-
ucts at more than one place of business, whether temporary or
permanent, a separate license with a license fee as provided
in chapter 82.26 RCW is required for each additional place of
business. Each license must be exhibited in the place of busi-
ness for which it is issued.

(205) Duties and responsibilities of retailers. A retailer
that obtains tobacco products from an unlicensed distributor
or any other person that is not licensed under ((this)) chapter
82.26 RCW must be licensed both as a retailer and a distrib-
utor and is liable for the tax imposed under RCW 82.26.020
with respect to the tobacco products acquired from the unli-
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censed person that are held for sale, handling, or distribution
in this state. For example, if a retailer buys tobacco products
from an Indian retailer or an out-of-state wholesaler who does
not have a tobacco distributor license, the retailer must obtain
a distributor license and pay the tobacco tax due. An Indian
retailer in Indian country is not required to hold a state
tobacco products retailer or distributor license.

(206) Licensing enforcement. The board ((assumed)) is
responsible for enforcing the licensing ((enforeementrespon-

stbilities—for)) of tobacco products ((enFuly152609)). See
chapters 314-33 and 314-34 WAC for the board's enforce-

ment provisions on tobacco products.

Part III - Transporting Tobacco Products in Washington

(301) Transportation of tobacco products restricted.

(a) Other than as provided in (b) of this subsection, only
licensed distributors or retailers in their own vehicles, or
manufacturer's representatives authorized to sell or distribute
tobacco products in this state, can transport tobacco products
in this state. Individuals transporting the product must have a
copy of a valid retailer's or distributor's license in their pos-
session and evidence that they are representatives of the
licensees. Individuals transporting tobacco products for sale
must also have in their possession invoices or delivery tickets
for the tobacco products that show the name and address of
the consignor or seller, the name and address of the consignee
or purchaser, and the quantity and brands of the tobacco
products being transported. It is the duty of the distributor,
retailer, or manufacturer responsible for the delivery or trans-
portation of the tobacco products to ensure that all drivers,
agents, representatives, or employees have the delivery tick-
ets or invoices in their possession for all such shipments.

(b) All other persons must give notice to the board in
advance of transporting or causing tobacco products to be
transported in this state for sale. This includes those trans-
porting tobacco products in this state via common carrier. For
example: Peg's Primo Cigars (PPC), a small out-of-state dis-
tributor, sells tobacco products to retailers in Washington.
PPC ships the products via common carrier. Before placing
the product in shipment to Washington, PPC must give notice
to the board of the pending shipment. The notice must
include the name and address of the consignor or seller, the
name and address of the consignee or purchaser, the quantity
and brands of the tobacco products being transported, and the
shipment date.

Part IV - Recordkeeping and Enforcement

(401) Books and records. An accurate set of records
showing all transactions related to the purchase, sale, or dis-
tribution of tobacco products must be retained. RCW
82.26.060, 82.26.070 and 82.26.080. All records must be pre-
served for five years from the date of the transaction.

(a) Distributors. Distributors must keep at each place of
business complete and accurate records for that place of busi-
ness. The records to be kept by distributors include itemized
invoices of tobacco products held, purchased, manufactured,
brought in or caused to be brought in from without the state
or shipped or transported to retailers in this state, and of all
sales of tobacco products. The itemized invoice for each pur-
chase or sale must be legible and must show the seller's name
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and address, the purchaser's name and address, the date of
sale, and all prices and discounts. Itemized invoices must be
preserved for five years from the date of sale.

(b) Retailers. Retailers must secure itemized invoices of
all tobacco products purchased. The itemized invoice for
each purchase must be legible and must show the seller's
name and address, the purchaser's name and address, the date
of sale, and all prices and discounts. Itemized invoices must
be preserved for five years from the date of sale. Retailers are
responsible for the tax on any tobacco products for which
they do not have invoices.

(402) Reports and returns. The department may
require any person dealing in tobacco products in this state to
complete and return forms, as furnished by the department,
setting forth sales, inventory, shipments, and other data
required by the department to maintain control over trade in
tobacco.

(a) Tax returns. The tax is reported on the combined
excise tax return that must be filed according to the reporting
frequency assigned by the department. Detailed instructions
for preparation of these returns may be obtained from the
department.

(b) Reports.

(1) Retailers and distributors of tobacco products may be
required to file a report with the department in compliance
with the provisions of the National Uniform Tobacco Settle-
ment when purchasing tobacco products (e.g., "roll your own
tobacco") from certain manufacturers. See WAC 458-20-264
and chapter 70.157 RCW.

(ii)) A person who sells, transfers, or ships for profit
smokeless tobacco (as such term is defined in 15 U.S.C. Sec.
375) in interstate commerce, whereby such smokeless toba-
cco is shipped into Washington, or who advertises or offers
such smokeless tobacco for sale, transfer, or shipment in this
state, must file a report as required under 15 U.S.C. Sec. 376.
This report is due no later than the tenth day of each calendar
month and must include a memorandum or invoice covering
all transactions and shipments of smokeless tobacco made
into Washington during the previous calendar month.

(c) Access to premises and records. Retailers and dis-
tributors must allow department personnel free access to their
premises to inspect the tobacco products on the premises and
to examine the books and records for the business. For further
details, see subsection (405) of this section.

(403) Criminal provisions. Chapter 82.26 RCW prohib-
its certain activities with respect to tobacco products. Persons
handling tobacco within this state must refer to these statutes.

(404) Search, seizure, and forfeiture. Any tobacco
products in the possession of a person selling tobacco in this
state without a license or transporting tobacco products with-
out the proper invoices or delivery tickets may be seized
without a warrant by any agent of the department, agent of
the board, or law enforcement officer of this state. In addi-
tion, all conveyances, including aircraft, vehicles, or vessels
used to transport the illegal tobacco product may be seized
and forfeited.

(405) Enforcement. Pursuant to RCW 82.26.121 and
66.44.010, enforcement officers of the board may enforce all
provisions of the law with respect to the tax on tobacco prod-
ucts. Retailers and distributors must allow department per-
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sonnel and enforcement officers of the board free access to
their premises to inspect the tobacco products on the prem-
ises and to examine the books and records of the business. If
a retailer fails to allow free access, or hinders, or interferes
with department personnel and/or enforcement officers of the
board, that retailer's registration certificate issued under
RCW 82.32.030 is subject to revocation. Additionally, any
licenses issued under chapter 82.26 or 82.24 RCW are sub-
ject to suspension or revocation by the department or board.

(406) Penalties. Penalties and interest may be assessed
in accordance with chapter 82.32 RCW for nonpayment of
tobacco tax.

Part V - Credits

(501) Credits.

(a) Interstate and foreign sales. A credit is available to
distributors for tobacco products sold to retailers and whole-
salers outside the state for resale. This credit may be taken
only for the amount of tobacco products tax reported and pre-
viously paid on such products. RCW 82.26.110. No credit
may be taken for a sale of tobacco products from a stock of
goods in this state to a consumer outside the state.

(b) Returned or destroyed goods. A credit may be
taken for tax previously paid when tobacco products are
destroyed or returned to the manufacturer. Credits claimed
against tax owed or as a refund of tax paid, must be supported
by documentation.

(c) Sales to the United States. A credit is available to
distributors for tobacco products sold to the United States or
any of its agencies or instrumentalities.

(d) Sales to Indian tribal organizations. A credit is
available to distributors for tobacco products sold to any
Indian tribal organization.

(e) Documentation. Credits claimed against tax owed or
as a refund of tax paid, must be supported by documentation.
The department provides two documents to assist taxpayers
in determining the amount of credits available - The Tobacco
Products Tax Credit Worksheet and Claim for Credit of
Tobacco Product Tax. See the department's website (dor.
wa.gov) for more information.

AMENDATORY SECTION (Amending WSR 20-11-006,
filed 5/8/20, effective 6/8/20)

WAC 458-20-186 Tax on cigarettes. (1) Introduction.
This rule explains the tax liabilities of persons who sell, use,
consume, handle, possess, or distribute cigarettes in Wash-
ington. The tax on cigarettes (also called the "cigarette tax")
is in addition to all other taxes owed, such as retailing or
wholesaling business and occupation tax, retail sales tax, use
tax, and litter tax. See WAC 458-20-185 for tax liabilities
associated with taxes that apply to tobacco products other
than cigarettes.

(2) Organization of rule. The information provided in
this rule is divided into eight parts:

(a) Part I explains the tax liabilities of persons who sell,
use, consume, handle, possess, or distribute cigarettes in this
state.

(b) Part IT explains wholesale and retail cigarette vendor
licensing requirements and responsibilities.
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(c) Part III explains stamping requirements, cigarette tax
rates, and refunds.

(d) Part IV describes the roll-your-own cigarette provi-
sions.

(e) Part V describes the exemptions from the tax and the
procedures that must be followed to qualify for exemption.

(f) Part VI explains the requirements and responsibilities
for persons transporting cigarettes in Washington.

(g) Part VII explains the enforcement and administration
of the cigarette tax.

(h) Part VIII explains requirements and responsibilities
related to making sales or purchases of cigarettes in Indian
country.

Part I - Tax on Cigarettes

(101) In general. Except as otherwise provided in chap-
ter 82.24 RCW and this rule, the Washington state cigarette
tax is due and payable by the first person who sells, uses, con-
sumes, handles, possesses, or distributes the cigarettes in this
state.

(102) Definitions. For the purposes of this rule, the fol-
lowing definitions apply:

(a) "Board" means the liquor ((eentrel)) and cannabis
board.

(b) "Business" includes all activities engaged in with the
object of gain, benefit, or advantage to the taxpayer or to
another person or class, directly or indirectly, including any
trade, occupation, activity, or enterprise engaged in for the
purpose of selling or distributing cigarettes in this state.

(c) "Cigarette" means any roll for smoking made wholly
or in part of tobacco, irrespective of size or shape and irre-
spective of the tobacco being flavored, adulterated, or mixed
with any other ingredient, where such roll has a wrapper or
cover made of paper or any material, except where such
wrapper is wholly or in the greater part made of natural leaf
tobacco in its natural state. Cigarette includes a roll-your-own
cigarette.

(d) "Cigarette paper" means any paper or any other mate-
rial except tobacco, prepared for use as a cigarette wrapper.

(e) "Cigarette tube" means cigarette paper made into a
hollow cylinder for use in making cigarettes.

(f) "Commercial cigarette-making machine" means a
machine that is operated in a retail establishment and that is
capable of being loaded with loose tobacco, cigarette paper or
tubes, and any other components related to the production of
roll-your-own cigarettes, including filters.

(g) "Department" means the department of revenue.

(h) "Governmental entity" means:

(1) The United States;

(ii) The state of Washington (state) including, its depart-
ments and institutions, as distinct from its corporate agencies
or instrumentalities; and

(iil) Any municipal corporation or political subdivision
of the state of Washington.

(1) "Indian tribal organization" means a federally recog-
nized Indian tribe, or tribal entity, and includes an Indian
wholesaler or retailer that is owned by an Indian who is an
enrolled tribal member conducting business under tribal
license or similar tribal approval within Indian country. For
purposes of this rule, the terms "Indian," "Indian country,"
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and "Indian tribe" have the same meaning as defined in WAC
458-20-192.

(j) "Manufacture" means the production, assembly, or
creation of new cigarettes. For the purposes of this rule,
"manufacture" does not necessarily have the same meaning
as provided in RCW 82.04.120.

(k) "Manufacturer" means a person who manufactures
and sells cigarettes.

(1) "Municipal corporation or political subdivision of the
state of Washington" means any county, city, town, school
district, fire protection district, or other authority identified as
a municipal corporation or political subdivision of the state of
Washington by statute and that qualifies for the property tax
exemption provided by Article VII of the Washington state
Constitution.

(m) "Person" means any individual, receiver, administra-
tor, executor, assignee, trustee in bankruptcy, trust, estate,
firm, copartnership, joint venture, club, company, joint stock
company, business trust, municipal corporation, political
subdivision of the state of Washington, corporation, limited
liability company, association, society, or any group of indi-
viduals acting as a unit, whether mutual, cooperative, frater-
nal, nonprofit, or otherwise and the United States or any
instrumentality thereof.

(n) "Place of business" means any location where busi-
ness is transacted with, or sales are made to, customers. The
term includes, but is not limited to, any vending machine and
any vehicle, truck, vessel or the like at which sales are made.

(o) "Possession" means both:

(1) Physical possession by the purchaser; and

(i1) When cigarettes are being transported to or held for
the purchaser or his or her designee by a person other than the
purchaser, constructive possession by the purchaser or his or
her designee, which constructive possession is deemed to
occur at the location of the cigarettes being so transported or
held.

(p) "Retailer" means every person, other than a whole-
saler, who purchases, sells, offers for sale or distributes any
one or more of the articles taxed herein, irrespective of quan-
tity or amount, or the number of sales, and all persons operat-
ing under a retailer's registration certificate.

(qQ) "Roll-your-own cigarettes" means cigarettes pro-
duced by a commercial cigarette-making machine.

(r) "Sale" means any transfer of the ownership of, title to,
or possession of property for a valuable consideration.

(s) "Stamp" means any stamp authorized by the state of
Washington, including the stamp or stamps by use of which
the cigarette tax is paid or identification is made of those cig-
arettes with respect to which no tax is imposed.

(t) "United States" means:

(i) The federal government, including the executive, leg-
islative, and judicial branches, its departments, and federal
entities exempt from state or local taxation by reason of spe-
cific federal statutory exemption.

The mere fact that an entity is a federal entity, such as an
instrumentality of the federal government or a federal corpo-
ration, does not mean that the entity is immune from tax. The
taxability of a federal entity depends on the benefits and
immunities conferred upon it by Congress. Thus, to deter-
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mine the current taxable status of federal entities, the relevant
portion of the federal law should be examined.

(i1) "United States" does not include entities associated
with, but not a part of the United States, such as the National
Guard (an instrumentality of the state of Washington). Nor
does it include entities contracting with the United States
government to administer its programs.

(u) "Wholesaler" means every person who purchases,
sells, or distributes cigarettes to retailers for the purpose of
resale only.

(103) Imposition of tax. The cigarette tax is imposed on
the first person to sell, use, consume, handle, possess, or dis-
tribute cigarettes in Washington. Please refer to subsection
(302) of this rule for an explanation of the measure and rate
of the tax.

(a) Payment. Payment of the cigarette tax is made
through the purchase of stamps from banks authorized by the
department to sell the stamps. Please refer to subsection (301)
of this rule for an explanation of stamping requirements.

(b) Possession of cigarettes in Washington state.

(1) Every person (A) in possession of unstamped ciga-
rettes in this state, and (B) not specifically exempt by law, is
liable for payment of the cigarette tax as provided in chapter
82.24 RCW and this rule.

(i1) Active duty or retired military personnel, and their
dependents, may purchase cigarettes for their own consump-
tion on military reservations without paying the state tax (see
Part V). However, such persons are not permitted to give or
resell those cigarettes to others.

(iii) Possession of unstamped and untaxed cigarettes, and
possession of counterfeit cigarettes, are criminal offenses in
this state. See Part VII.

Part I - Wholesale and Retail Cigarette Vendor Licens-
ing Requirements and Responsibilities

(201) License required. No person, other than a govern-
mental entity or an Indian tribal organization, may engage in
the retail or wholesale distribution of cigarettes in this state
without a license. Failure to obtain the required license prior
to selling cigarettes at wholesale or retail is a criminal act.
RCW 82.24.500.

(202) Cigarette wholesaler license. Prior to the sale or
distribution of cigarettes at wholesale, each wholesaler must
first obtain a cigarette wholesaler license from the depart-
ment through its business licensing service.

(a) Background check. Each wholesaler must undergo a
criminal background check by the board before a license will
be issued. RCW 82.24.510. See chapter 314-33 WAC for
board standards. Failure to provide information sufficient to
complete the background check may result in denial of the
license by the department.

(b) Application. Application for a license or renewal of a
license is made on forms supplied by the department and
must be accompanied by the annual license fee as provided in
chapter 82.24 RCW. A cigarette wholesaler license is valid
for one year from the date it is issued.

(c) Multiple locations. If the wholesaler sells, stores, or
intends to sell, cigarettes at more than one place of business,
whether temporary or permanent, a separate license with a
license fee as provided in chapter 82.24 RCW is required for
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each additional place of business. Each license must be
exhibited in the place of business for which it is issued.

(d) Bond required. Each licensed wholesaler must file a
bond with the department in an amount determined by the
department, but not less than five thousand dollars. The bond
must be executed by the wholesaler as principal, and by a cor-
poration approved by the department and authorized to
engage in business as a surety company in this state, as
surety. The bond must run concurrently with the cigarette
wholesaler license.

(203) Duties and responsibilities of licensed wholesal-
ers.

(a) Stamps. Except as provided in Parts IV and VIII of
this rule, only licensed wholesalers may purchase or obtain
cigarette stamps. Wholesalers are prohibited by law from
selling or providing stamps to any other wholesaler or person.

(b) Numbering. Each roll of stamps, or group of sheets,
has a separate serial number. The department keeps records
of which wholesaler purchases each roll or group of sheets.
Wholesalers and retailers of roll-your-own cigarettes are pro-
hibited from possessing stamps other than those specifically
issued to them.

(c) Sales restricted. Wholesalers selling cigarettes in this
state may sell:

(1) Stamped or unstamped cigarettes to other Washington
licensed cigarette wholesalers;

(ii) State tax stamped cigarettes only to Washington
retailers who have a current cigarette retailer license or to an
Indian tribal organization;

(iii) Tribal tax stamped cigarettes to Indian tribal organi-
zations if the Indian tribal organization is subject to a ciga-
rette compact between the state of Washington and the Indian
tribe; or

(iv) Tax-exempt stamped cigarettes to an Indian tribal
organization if the Indian tribe does not have a cigarette com-
pact and is subject to the cigarette allocation per WAC 458-
20-192.

(d) Unstamped cigarettes. Except as provided in Parts
IV, V, and VIII of this rule, no person other than a licensed
wholesaler may possess unstamped cigarettes in this state.
Cigarettes are "unstamped" if they do not have a "stamp" as
the term is defined in subsection (102)(s). Licensed wholesal-
ers may possess unstamped cigarettes in this state only in the
following circumstances:

(1) Licensed wholesalers may possess unstamped ciga-
rettes for up to seventy-two hours after receipt; however, the
cigarettes must be stamped on or before sale or transfer to any
other party other than another licensed wholesaler. Licensed
wholesalers may possess unstamped cigarettes for more than
seventy-two hours after receipt if they receive prior written
permission from the department to do so.

(i1) Licensed wholesalers may set aside, without stamp-
ing, that portion of their stock reasonably necessary for con-
ducting sales to persons outside this state or to instrumentali-
ties of the federal government, so long as the licensed whole-
salers have furnished a surety bond in a sum equal to eighty
percent of the amount of tax that would be affixed to the cig-
arettes that are set aside for the conduct of such business
without affixing the stamps. All unstamped stock must be
kept separate and apart from stamped stock.
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(e) Transfers. Wholesalers in possession of unstamped
cigarettes under subsection (204)(d) of this rule that are trans-
ferred by the wholesaler to another facility within this state
must be transferred in compliance with RCW 82.24.250.

(204) Cigarette retailer license. Prior to the retail sale
or distribution of cigarettes, each retailer must first be issued
a cigarette retailer license from the department through its
business licensing service. A license is required for each
location at which cigarettes are sold at retail. Each license
must be exhibited at the place of business for which it is
issued.

(a) Background check. Each retailer must undergo a
criminal background check by the board before a license will
be issued. RCW 82.24.510. See chapter 314-33 WAC for
board standards. Failure to provide information sufficient to
complete the background check may result in denial of the
license by the department.

(b) Application. Applications for a license or renewal of
a license are made on forms supplied by the department and
must be accompanied by the annual license fee as provided in
chapter 82.24 RCW. A retail cigarette license is valid for one
year from the date it is issued.

(c) Multiple locations. A separate license with a license
fee as provided in chapter 82.24 RCW is required for each
additional place of business at which the retailer operates.
Each license must be exhibited in the place of business for
which it is issued.

(d) Cigarette vending machine license. Retailers who
have received a cigarette retailer license and operate cigarette
vending machines must obtain a cigarette vending machine
license from the department and are required to pay an addi-
tional annual fee as set forth in chapter 82.24 RCW for each
vending machine.

(e) Commercial cigarette making machine license.
Retailers who have received a cigarette retailer license and
tobacco products retailer license (see WAC 458-20-185) and
operate commercial cigarette making machines must obtain a
commercial cigarette making machine license from the
department and are required to pay an additional annual fee
as set forth in chapter 82.24 RCW for each location with a
machine. Each license must be exhibited in the place of busi-
ness for which it is issued.

Persons operating a commercial cigarette making
machine are also subject to federal licensing requirements as
a cigarette manufacturer. Please contact the Alcohol and
Tobacco Tax and Trade Bureau of the United States Depart-
ment of the Treasury.

(205) Duties and responsibilities of retailers.

(a) No retailer in this state may possess unstamped ciga-
rettes unless he or she is also a licensed wholesaler.

(b) Retailers may obtain cigarettes only from cigarette
wholesalers licensed by this state.

(206) Additional requirements for manufacturers,
wholesalers, and retailers. Persons making wholesale or
retail sales of cigarettes or manufacturing cigarettes must
comply with all the provisions of chapters 70.155 and 70.158
RCW.

(207) Licensing enforcement. The board has the licens-
ing enforcement responsibilities for cigarettes. See chapters

WSR 20-19-145

314-33 and 314-34 WAC for rules related to the board's
enforcement of cigarette licensing.

Part III - Stamping, Rates, and Refunds

(301) Cigarette stamps.

(a) Stamps indicating payment of the cigarette tax must
be affixed prior to any sale, use, consumption, handling, pos-
session, or distribution of all cigarettes other than those spe-
cifically exempted as explained in Part V of this rule. The
stamp must be affixed securely and applied one time (not to
be reused) to the smallest container or package (such as a
pack of cigarettes rather than a carton of cigarettes), unless
the department, in its sole discretion, determines that it is
impractical to do so. Stamps must be of the type authorized
by the department and affixed in such a manner that they can-
not be removed from the package or container without being
mutilated or destroyed. Further, the stamps must be affixed in
such manner as to permit the department to readily ascertain
by inspection whether or not such tax has been paid. RCW
82.24.030(1). To that end, any package that is missing more
than fifty percent of the stamp will be considered unstamped
and untaxed.

(b) Licensed wholesalers may purchase state-approved
cigarette stamps from authorized banks. Payment for stamps
must be made at the time of purchase unless the wholesaler
has prior approval of the department to defer payment and
furnishes a surety bond equal to the proposed monthly credit
limit. Payments under a deferred plan are due within thirty
days following purchase. Licensed wholesalers are compen-
sated for affixing the stamps at the rate of $6.00 per thousand
stamps affixed (the "stamping allowance").

(302) Rates.

(a) The Washington state cigarette tax is imposed on a
per cigarette basis. The rate of the tax is a combination of
statutory rates found in chapter 82.24 RCW.

(b) When the rate of tax increases, the first person who
sells, uses, consumes, handles, possesses, or distributes pre-
viously taxed cigarettes after the rate increase is liable for the
additional tax.

(303) Refunds. Any person may request a refund of the
face value of the stamps when the tax is not applicable and
the stamps are returned to the department.

(a) Forms. The claim for refund must be filed on a form
provided by the department. Documentation supporting the
claim must be provided at the time the claim for refund is
made as specified on the form. The department has the fol-
lowing forms for cigarette tax refund claims:

(1) Cigarette Tax Claim for Refund form. The form is for
wholesalers who have returned stamped cigarettes to the
manufacturer or are returning damaged or unused stamps to
the department. An affidavit or certificate from the manufac-
turer for stamped cigarettes returned to the manufacturer for
destruction or by an agent of the department verifying the
voiding of stamps and authorizing the refund must accom-
pany the claim for refund.

(1) Tribal Member Claim for Refund form. This refund
form is for Indian tribal members who purchase state
stamped cigarettes as consumers within their own Indian
country.
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(b) Refunds may be claimed for stamped cigarettes if the
stamps are:

(i) Damaged, or unfit for sale, and as a result are
destroyed or returned to the manufacturer or distributor; or

(i1) Improperly or partially affixed through burns, jams,
double stamps, stamped on carton flaps, or improperly
removed from the stamp roll.

Refunds for stamped cigarettes will not include the
stamping allowance.

Part IV - Roll-Your-Own Cigarettes

(401) Retailers.

(a) Licenses required. Only retailers licensed to sell cig-
arettes in Washington may provide consumers with access to
a commercial cigarette making machine to make roll-your-
own cigarettes. Retailers must also be licensed to sell tobacco
products in Washington in order to sell the tobacco to make
roll-your-own cigarettes.

(b) Stamped containers. A retailer may not allow con-
sumers to use a commercial cigarette making machine unless
the retailer provides the consumer with a box or similar con-
tainer to transport the roll-your-own cigarettes affixed with
cigarette stamps, and the consumer transports the cigarettes
from the retailer only in such box or similar container. A
retailer must provide cigarette tubes to a consumer in one or
more twenty unit denominations. For purposes of this rule, a
"similar container" to a box is any package used to transport
roll-your-own cigarettes.

(402) Stamps. Retailers of roll-your-own cigarettes
must purchase and affix roll-your-own cigarette tax stamps
for the cigarettes produced through the cigarette making
machine. Retailers must contact the department's taxpayer
account administration division to purchase the stamps.
Stamps affixed must be for an amount equaling the cigarette
tax due. Each cigarette tube or paper provided to the con-
sumer is deemed a cigarette for purposes of imposing and
collecting the cigarette tax. Stamps must be of the type autho-
rized by the department and affixed in the manner provided
for wholesalers in subsection (301)(a) of this rule. Retailers
purchasing stamps for roll-your-own cigarettes are compen-
sated for affixing the stamps with the stamping allowance
provided under subsection (301)(b) of this rule, as well as an
additional amount of five cents per cigarette to offset the cost
of the tobacco products tax under chapter 82.26 RCW and
WAC 458-20-185. See RCW 82.24.030(6) for additional
rules relating to the affixing of stamps for roll-your-own cig-
arettes.

Part V - Exemptions

(501) In general. There are limited exemptions from the
cigarette tax provided by law. This part discusses exemptions
and the procedures that must be followed to qualify for an
exemption for certain government sales and sales in interstate
commerce. For exemptions for sales in Indian country, please
see Part VIII of this rule.

(502) Government sales. The cigarette tax does not
apply to the sale of cigarettes to:

(a) The United States Army, Navy, Air Force, Marine
Corps, or Coast Guard exchanges and commissaries and
Navy or Coast Guard ships' stores;
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(b) The United States Veteran's Administration; or

(c) Any person authorized to purchase from the federal
instrumentalities named in (a) or (b) above, if the cigarettes
are purchased from the instrumentality for personal con-
sumption.

(503) Interstate commerce. The cigarette tax does not
apply to cigarettes sold to persons licensed as cigarette
wholesalers in other states when, as a condition of the sale,
the seller either delivers the cigarettes to the buyer at a point
outside this state, or delivers the same to a common carrier
with the shipment consigned by the seller to the buyer at a
location outside this state.

Part VI - Transporting Cigarettes in Washington

(601) Transportation of cigarettes restricted. No per-
son other than a licensed wholesaler may transport
unstamped cigarettes in this state except as specifically set
forth in RCW 82.24.250 and this rule, or as may be allowed
under a cigarette compact under RCW 43.06.450 through
43.06.466. Licensed wholesalers transporting unstamped cig-
arettes in this state must do so only in their own vehicles
unless they have given prior notice to the board of their intent
to transport unstamped cigarettes in a vehicle belonging to
another person.

(602) Notice required. Persons other than licensed
wholesalers using their own vehicles intending to transport
unstamped cigarettes in this state must first give notice to the
board of their intent to do so, except as provided under RCW
82.24.250(5), or other applicable law.

(603) Transportation of unstamped cigarettes. All
persons transporting unstamped cigarettes must have in their
actual possession invoices or delivery tickets for such ciga-
rettes. The invoices or delivery tickets must show the true
name and address of the consignor or seller, the true name
and address of the consignee or purchaser, and the quantity
and brands of the cigarettes transported. It is the duty of the
person responsible for the delivery or transport of the ciga-
rettes to ensure that all drivers, agents, or employees have the
delivery tickets or invoices in their actual possession for all
such shipments.

(604) Purchase or consignment. If the unstamped ciga-
rettes transported pursuant to subsection (601), (602), or
(603) of this rule are consigned to or purchased by any person
in this state, that purchaser or consignee must be a person
who is authorized by chapter 82.24 RCW to possess unsta-
mped cigarettes in this state. As provided in RCW 82.24.250,
the following persons are "authorized by chapter 8§2.24 RCW
to possess unstamped cigarettes in this state":

(a) A wholesaler, licensed under Washington state law;

(b) The United States or an agency thereof;

(c) Any person, including an Indian tribal organization,
who, after notice has been given to the board as provided in
subsection (602) of this rule, brings or causes to be brought in
the state unstamped cigarettes, if within seventy-two hours
after receipt of the cigarettes the person has caused stamps to
be affixed in accordance with subsection (301) of this rule;

(d) Any purchaser or consignee of unstamped cigarettes,
including an Indian tribal organization, who has given notice
to the board in advance of receiving unstamped cigarettes and
who within seventy-two hours after receipt of the cigarettes
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has caused the stamps to be affixed in accordance with sub-
section (301) of this rule.

(605) Compliance required. No person may possess or
transport cigarettes in this state unless the cigarettes have
been properly stamped or that person has fully complied with
the requirements of RCW 82.24.250 and this rule. Failure to
comply with the requirements of RCW 82.24.250 is a crimi-
nal act. Cigarettes in the possession of persons who have
failed to comply are deemed contraband and are subject to
seizure and forfeiture under RCW 82.24.130.

Part VII - Enforcement and Administration

(701) Books and records. An accurate set of records
showing all transactions related to the purchase, sale, or dis-
tribution of cigarettes must be retained. RCW 82.24.090.
These records may be combined with those required in con-
nection with the tobacco products tax (see WAC 458-20-
185), if there is a segregation therein of the amounts invol-
ved. All records must be preserved for five years from the
date of the transaction.

(702) Reports and returns. The department may
require any person dealing with cigarettes in this state to
complete and return forms, as furnished by the department,
setting forth sales, inventory, and other data required by the
department to maintain control over trade in cigarettes.

(a) Manufacturers and wholesalers selling stamped,
unstamped, or untaxed cigarettes must submit a complete
record of sales of cigarettes in this state monthly. This report
is due no later than the fifteenth day of the calendar month
and must include all transactions occurring in the previous
month.

(b) Persons making sales of tax-exempt cigarettes to
Indian tribes or Indian retailers pursuant to WAC 458-20-192
(9)(a) must transmit a copy of the invoice for each such sale
to the taxpayer account administration division of the depart-
ment prior to shipment.

(c) Wholesalers selling stamped cigarettes manufactured
by nonparticipating manufacturers as defined in WAC 458-
20-264 must report all such sales to the taxpayer account
administration division no later than the twenty-fifth day of
the calendar month and must include all transactions occur-
ring in the previous month. See WAC 458-20-264, National
Uniform Tobacco Settlement, for more details on this report.

(d) A person who sells, transfers, or ships for profit cig-
arettes (as ((sueh)) the term "cigarette" is defined in 15 U.S.C.
Sec. 375) in interstate commerce, whereby such cigarettes are
shipped into Washington, or who advertises or offers such
cigarettes for sale, transfer, or shipment in this state, must file
a report as required under 15 U.S.C. Sec. 376. This report is
due no later than the 10th day of each calendar month and
must include a memorandum or invoice covering all ship-
ments of cigarettes made into Washington during the previ-
ous calendar month.

(e) Washington consumers who purchase cigarettes out-
side Washington state, or from some other source without
paying Washington taxes, must pay both the cigarette tax and
the use tax directly to the department of revenue within sev-
enty-two hours of first possessing them in this state using a
"Tax Declaration for Cigarettes" form, which may be
obtained from the department.
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(703) Criminal provisions. Chapter 82.24 RCW prohib-
its certain activities with respect to cigarettes. Persons han-
dling cigarettes within this state must refer to these statutes.
The prohibited activities include, but are not limited to, the
following:

(a) Transportation, possession, or receiving 10,000 or
fewer cigarettes. Transportation, possession or receiving
10,000 or fewer unstamped cigarettes is prohibited unless the
notice requirements set forth in RCW 82.24.250 have been
met; failure to meet those notice requirements is a gross mis-
demeanor. RCW 82.24.110 (1)(n) and (o).

(b) Transportation, possession, or receiving more
than 10,000 cigarettes. Transportation, possession, or
receiving more than 10,000 unstamped cigarettes is prohib-
ited unless the notice requirements set forth in RCW 82.24.-
250 have been met; failure to meet those notice requirements
is a felony. RCW 82.24.110(2).

(c) Forgery or counterfeiting of stamps. Alteration,
fabrication, forgery, and counterfeiting of stamps are felo-
nies. RCW 82.24.100.

(d) Counterfeit cigarettes. The manufacture, sale, or
possession of counterfeit cigarettes in this state is a felony.
RCW 82.24.570.

(704) Search, seizure, and forfeiture. Any collection
agent of the department, enforcement officer of the board, or
law enforcement officer of this state may search for, seize,
and subsequently dispose of unstamped cigarette packages
and containers, counterfeit cigarettes, conveyances of all
kinds (including aircraft, vehicles, and vessels) used for the
transportation of unstamped and/or counterfeit cigarettes, and
vending machines used for the sale of unstamped and/or
counterfeit cigarettes. See RCW 82.24.130, et seq., for provi-
sions relating to search, seizure, and forfeiture of property,
possible redemption of property, and for treatment of such
property in the absence of redemption.

(705) Penalties. RCW 82.24.120 provides a penalty for
failure to affix the cigarette stamps or to cause the stamps to
be affixed as required, or to pay any tax due under chapter
82.24 RCW. In addition to the tax deemed due, a penalty
equal to the greater of $10.00 per package of unstamped cig-
arettes or $250.00 will be assessed. Interest is also assessed
on the amount of the tax at the rate as computed under RCW
82.32.050(2) from the date the tax became due until the date
of payment. The department may, in its sole discretion, can-
cel all or part of the penalty for good cause.

Part VIII - Sales in Indian Country

(801) Definitions. The definitions of "Indian," "Indian
country," and "Indian tribe" in WAC 458-20-192 apply to
this rule.

(802) Cigarette compacts. The state cigarette tax does
not apply to cigarettes taxed by an Indian tribe in accordance
with a cigarette compact under RCW 43.06.450 through
43.06.466. Cigarette wholesalers making sales in confor-
mance with such compact will be required to obtain and affix
a unique tribal stamp prior to sale. For additional informa-
tion, wholesalers should contact the Indian tribe in question
and the department.

(803) Sales to Indians in Indian country. The state cig-
arette tax does not apply to cigarettes sold in Indian country
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to tribal members of the particular tribe where the cigarettes
are purchased for personal consumption. Sales of cigarettes
to nonmembers are subject to the tax. Licensed wholesalers
may sell exempt stamped cigarettes to tribal retailers in
accordance with the requirements of WAC 458-20-192 and
the instructions of the department. For reporting such sales,
see subsection (702)(b) of this rule.

(804) Refunds. Indians who purchase, in their own
Indian country, cigarettes to which state stamps have been
affixed may apply for a refund under subsection (303) of this
rule.

(805) Licenses. Indians and Indian tribes engaged in
business in Indian country are not required to obtain a ciga-
rette wholesaler or state-issued retailer license in order to pur-
chase cigarettes from state-licensed wholesalers.

(806) Preemption. Application of the state cigarette tax
may be preempted by tribal, federal, or state law, depending
on the circumstance. For additional information, please con-
sult WAC 458-20-192.

AMENDATORY SECTION (Amending WSR 00-23-117,
filed 11/22/00, effective 12/23/00)

WAC 458-20-264 National Uniform Tobacco Settle-
ment. (1) Introduction. In 1998 the state of Washington
entered into an agreement with cigarette manufacturers called
the Master Settlement Agreement. Subsequent to entering
into that agreement, the Legislature enacted chapter 393,
Laws of 1999, codified as chapter 70.157 RCW. The statute
requires the department of revenue (department) to promul-
gate regulations to ascertain the amount of excise tax paid by
certain tobacco product manufacturers on "cigarettes" as that
term is defined in RCW 70.157.010 and as set forth below.
The department will do that by determining the number of
cigarettes sold in Washington that were manufactured by
nonparticipating tobacco product manufacturers. This rule
explains the information to be reported to the department by
retailers of tobacco products purchased from a person who is
not required to file in Washington the report required by this
rule, tobacco products distributors, and cigarette wholesalers.
These reporting requirements are in addition to any other tax-
reporting requirements.

(2) Definitions. For the purposes of WAC 458-20-264
the following definitions apply unless the context requires
otherwise.

(a) "Affiliate" means a person who directly or indirectly
owns or controls, is owned or controlled by, or is under com-
mon ownership or control with, another person. Solely for
purposes of this definition, the terms "owns," "is owned" and
"ownership" mean ownership of an equity interest, or the
equivalent thereof, of ten percent or more, and the term "per-
son" means an individual, partnership, committee, associa-
tion, corporation or any other organization or group of per-
sons.

(b) "Cigarette" means any product that contains nicotine,
is intended to be burned or heated under ordinary conditions
of use, and consists of or contains:

(i) Any roll of tobacco wrapped in paper or in any sub-
stance not containing tobacco; or
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(ii) Tobacco, in any form, that is functional in the prod-
uct, which, because of its appearance, the type of tobacco
used in the filler, or its packaging and labeling, is likely to be
offered to, or purchased by, consumers as a cigarette; or

(iii) Any roll of tobacco wrapped in any substance con-
taining tobacco which, because of its appearance, the type of
tobacco used in the filler, or its packaging and labeling, is
likely to be offered to, or purchased by, consumers as a ciga-
rette described in clause (i) of this definition.

The term "cigarette" includes "roll-your-own" tobacco
(i.e., any tobacco which, because of its appearance, type,
packaging, or labeling is suitable for use and likely to be
offered to, or purchased by, consumers as tobacco for making
cigarettes). For purposes of this definition of "cigarette," 0.09
ounces of "roll-your-own" tobacco shall constitute one indi-
vidual "cigarette."

(c) "Cigarette wholesaler" means any person who is
licensed pursuant to chapter 82.24 RCW.

(d) "Master Settlement Agreement" means the settle-
ment agreement (and related documents) entered into on
November 23, 1998, by the state and leading United States
tobacco product manufacturers.

(e) "Nonparticipating manufacturer" means any manu-
facturer of cigarettes or "roll-your-own" tobacco who is not a
signatory to the Master Settlement Agreement. A manufac-
turer ceases to be a nonparticipating manufacturer upon
entering into the Master Settlement Agreement.

(f) "Tobacco products distributor" means any person
who meets the definition((s)) of "distributor" found in RCW
82.26.010((63))) (8).

(g) "Tobacco product manufacturer”" means an entity that
after May 18, 1999, directly (and not exclusively through any
affiliate):

(1) Manufactures cigarettes anywhere that such manufac-
turer intends to be sold in the United States, including ciga-
rettes intended to be sold in the United States through an
importer (except where such importer is an original partici-
pating manufacturer (as that term is defined in the Master
Settlement Agreement) that will be responsible for the pay-
ments under the Master Settlement Agreement with respect
to such cigarettes as a result of the provisions of subsections
[I(mm) of the Master Settlement Agreement and that pays the
taxes specified in subsection II(z) of the Master Settlement
Agreement, and provided that the manufacturer of such ciga-
rettes does not market or advertise such cigarettes in the
United States);

(i1) Is the first purchaser anywhere for resale in the
United States of cigarettes manufactured anywhere that the
manufacturer does not intend to be sold in the United States;
or

(iii) Becomes a successor of an entity described in para-
graph (i) or (ii) of this definition.

The term "tobacco product manufacturer" does not
include an affiliate of a tobacco product manufacturer unless
such affiliate itself falls within any of (i) through (iii) above.

(h) "Units sold" means the number of individual ciga-
rettes sold and each 0.09 ounces of "roll-your-own" tobacco
sold in the state by the applicable tobacco product manufac-
turer (whether directly or through a distributor, retailer or
similar intermediary or intermediaries) during the year in
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question, as measured by excise taxes collected by the state
on packs bearing the excise tax stamp of the state or "roll-
your-own" tobacco containers.

(3) Report required. Every person who sells at retail
tobacco products purchased from a person who is not
required to file in Washington the report required by this sub-
section, every tobacco products distributor, and every ciga-
rette wholesaler must file a report in a form and manner
requested by the department. The report must be filed within
the twenty-five days after the end of the month in which the
sales were made. Mail the report to Department of Revenue,
((SpeetalProgramsDivisien)) Taxpayer Account Adminis-
tration, P.O. Box ((4747%)) 47476, Olympia, WA 98504-
((F477)) 1476.

The report must include the information listed below
with respect to units sold that were manufactured by a non-
participating tobacco product manufacturer.

(a) The number of units sold;

(b) The brand of the unit;

(c) The name and address of the person from whom each
unit was purchased;

(d) The name and address of the manufacturer of the
unit, if known; and

(e) The name and address of the importer of the unit, if
known, and whether that importer is the exclusive importer of
the unit, if known.

Example: A retailer may need to file the report required
in subsection (3) when purchasing roll-your-own tobacco
over the internet or through a catalog from a vendor located
outside of Washington, from an enrolled member of an
Indian tribe located on a reservation in Washington, or in per-
son from a vendor located in another state.

(4) Recordkeeping requirement. Every person who
sells at retail tobacco products purchased from a person who
is not required to file in Washington the report required by
the rule, every tobacco products distributor, and every ciga-
rette wholesaler, must maintain complete and accurate
records to support the data supplied pursuant to paragraph (3)
of this section.

(5) Confidentiality. The data filed pursuant to this rule
is confidential taxpayer information and subject to the protec-
tion provided in RCW 82.32.330.

[35]
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