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WSR 20-20-006
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed September 24, 2020, 10:15 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-17802 Collection of use tax by county auditors and
department of licensing—Measure of tax.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal cor-
rects typographical errors in subsection (5)(a). The two
instances where the subsection states "$2,000" should be "20
percent."

Reasons Supporting Proposal: The proposed amend-
ments are necessary to reflect the rule's policies concerning
the measure of use tax for motor vehicles.

Statutory Authority for Adoption: RCW 82.01.060(2),
82.32.300, and 82.12.045.

Statute Being Implemented: RCW 82.12.045.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Brenton Madison, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1583; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Corrects typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is applicable to this rule update
because the department is merely correcting language in the
rule (the example in subsection (5)(a)) without changing the
rule's effect.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Brenton Madison, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1583, fax 360-534-1606, email
BrentonM@dor.wa.gov, AND RECEIVED BY December 7,
2020.

September 24, 2020
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 20-14-064,
filed 6/26/20, effective 10/1/20)

WAC 458-20-17802 Collection of use tax by county
auditors and department of licensing—Measure of tax.
(1) Introduction. The department of revenue (department)
has authorized county auditors and the department of licens-
ing to collect the use tax imposed by chapter §2.12 RCW
when a person applies to transfer the certificate of title of a
vehicle acquired without the payment of sales tax. See RCW
82.12.045. This rule explains how county auditors, their sub-
agents, and the department of licensing determine the mea-
sure of the use tax. This rule does not relieve a seller regis-
tered with the department of the statutory requirement to col-
lect sales tax when selling tangible personal property,
including vehicles. RCW 82.08.020 and 82.08.0251. The use
tax reporting responsibilities of Washington residents in
other situations and the general nature of the use tax are
addressed in WAC 458-20-178 (Use tax). The application of
tax to vehicles acquired by Indians and Indian tribes is dis-
cussed in WAC 458-20-192 (Indians—Indian country).

Vehicle licensing locations and information about vehi-
cle titles and registration are available from the department of
licensing on their website at: dol.wa.gov. This information is
also available by contacting the local county auditor's office
listed in the government pages of a telephone directory.

(2) What is use tax based on? For purposes of comput-
ing the amount of use tax due, the value of the article used is
the measure of tax. The value of the article used is generally
the purchase price. If the purchase price does not represent
the true value of the article used, the value must be deter-
mined as nearly as possible according to the retail selling
price at place of use of similar vehicles of like quality and
character. RCW 82.12.010.

(3) Use of automated system to verify measure of tax.
When a person applies to transfer the certificate of title of a
vehicle, county auditors, their subagents, or the department of
licensing must verify that the purchase price represents the
true value. In doing so, county auditors, their subagents, or
the department of licensing compare the vehicle's purchase
price to the average retail value of comparable vehicles using
an automated valuing system. The automated valuing system
identifies the average retail value using a database that is pro-
vided by a regional industry standard source specializing in
providing valuation services to local, state, and federal gov-
ernments, and the private sector.

In limited situations, the automated valuing system's
database may not provide the average retail value for a vehi-
cle. For example, the automated valuing system's database
does not provide average retail value information for collect-
ible vehicles or vehicles that are over twenty years of age. In
the absence of an average retail value, county auditors, their
subagents, or the department of licensing will determine the
true value as nearly as possible according to the retail selling
price at place of use of similar vehicles of like character and
quality. To assist in this process, the department of revenue
and the department of licensing may approve the use of alter-
native valuing authorities as necessary.

(4) What happens when the purchase price is pre-
sumed to represent the true value? County auditors, their
subagents, or the department of licensing will use the pur-
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chase price to compute the amount of use tax due when the
purchase price represents the vehicle's true value. County
auditors, their subagents, or department of licensing will pre-
sume the purchase price represents the vehicle's true value if
one of the following conditions is met:

(a) The vehicle's average retail value, as provided by the
automated valuing system, is less than $7,500.

For example, a person buys a vehicle for $2,800. The
automated valuing system indicates that the vehicle's average
retail value is $4,900. The purchase price is presumed to rep-
resent the vehicle's true value because the average retail value
is less than $7,500.

(b) The vehicle's purchase price is not more than 20 per-
cent below the average retail value as provided by the auto-
mated valuing system.

For example, a person buys a used vehicle for $17,000.
The automated valuing system indicates the vehicle's average
retail value is $20,000. When compared to the average retail
value, the purchase price is not more than 20 percent ($4,000)
below the average retail value. Consequently, the purchase
price is presumed to represent the vehicle's true value.

(5) What happens when the purchase price is not pre-
sumed to represent the true value? If the vehicle's purchase
price is not presumed to be the true value as explained in sub-
section (4) of this rule, a person may remit use tax based on
the average retail value as indicated by the automated valuing
system or substantiate the true value of the vehicle using any
one of the following methods.

(a) Industry-accepted pricing guide. A person apply-
ing to transfer a certificate of title may provide the county
auditor, a subagent, or the department of licensing with doc-
umentation from one of the various industry-accepted pricing
guides. The value from the industry-accepted pricing guide
must represent the retail value of a similarly equipped vehicle
of the same make, model, and year in a comparable condi-
tion. The purchase price is presumed to represent the vehi-
cle's true value if the purchase price is not more than
(($25000)) 20 percent below the retail value.

For example, a person buys a vehicle for $6,500. The
automated valuing system indicates that the vehicle's average
retail value is $8,700. An industry-accepted pricing guide
shows that the retail value of a similarly-equipped vehicle in
a comparable condition of the same make, model, and year is
$8,000. When compared to the retail value established by the
industry-accepted pricing guide, the purchase price is not
more than (($2;000)) 20 percent ($1.600 in this case) below
the retail value. Consequently, the purchase price is pre-
sumed to represent the vehicle's true value.

(b) Declaration of buyer and seller. A person applying
to transfer a certificate of title may provide to the county
auditor, a subagent, or the department of licensing a Declara-
tion of Buyer and Seller Regarding Value of Used Vehicle
Sale (REV 32 2501) to substantiate that the purchase price is
the true value of the vehicle. The declaration must be signed
by both the buyer and the seller and must certify to the pur-
chase price and the vehicle's condition under penalty of per-
jury. The department may review a declaration and assess
additional tax, interest, and penalties. A person may seek
review of an assessment to the department as provided in
WAC 458-20-100 (Informal administrative reviews).
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The declaration is available on the department's website
at dor.wa.gov. It is also available at all vehicle licensing loca-
tions, department's field offices, or by writing:

Department of Revenue
Taxpayer Services

P.O. Box 47478

Olympia, WA 98504-7478

(c) Written appraisal. A person applying to transfer a
certificate of title may present to the county auditor, a sub-
agent, or the department of licensing a written appraisal from
an automobile dealer, insurance or other vehicle appraiser to
substantiate the true value of the vehicle. If an automobile
dealer performs the appraisal, the dealer must be currently
licensed with the department of licensing dealer services
division or be a licensed vehicle dealer in another jurisdic-
tion.

The written appraisal must appear on company statio-
nery or have the business card attached and include the vehi-
cle description, including the vehicle make, model, and iden-
tification number (VIN). The person performing the appraisal
must certify that the stated value represents the retail selling
price of a similarly equipped vehicle of the same make,
model, and year in a comparable condition. The department
may review an appraisal and assess additional tax, interest,
and penalties. A person may seek review of an assessment to
the department as provided in WAC 458-20-100 (Informal
administrative reviews).

(d) Declaration of use tax. A person applying to transfer
a certificate of title may present to the county auditor, a sub-
agent, or the department of licensing a Declaration of Use
Tax (REV 32 2486¢) to substantiate the true value of the
vehicle. An authorized employee of the department must
complete the declaration. Determining the true value may
require a visual inspection that is not available at all depart-
ment locations.

(e) Repair estimate. A person applying to transfer a cer-
tificate of title may present to the county auditor, a subagent,
or the department of licensing a written repair estimate, pre-
pared by an auto repair or auto body repair business. This
estimate will then be used to assist with determining the true
value of the vehicle. The written estimate must appear on
company stationery or have the business card attached. In
addition, the written estimate must include the vehicle
description, including the vehicle make, model, and identifi-
cation number (VIN), and an itemized list of repairs. The
department may review an appraisal and assess additional
tax, interest, and penalties. A person may seek review of an
assessment to the department as provided in WAC 458-20-
100 (Informal administrative reviews).

The purchase price is presumed to represent the true
value if the total of the purchase price and the repair estimate
is not more than 20 percent below the average retail value.
For example, a person purchases a vehicle with extensive
bumper damage for $13,700. The automated valuing system
indicates that the vehicle's average retail value is $18,000. An
estimate from an auto body repair business indicates a cost of
$2,500 to repair the bumper damage. The purchase price is
presumed to represent the vehicle's true value because when
the total of the purchase price and the repair estimate
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($13,700 + $2,500 = $16,200) is compared to the average
retail value, the total is not more than 20 percent below the
average retail value ($18,000).

WSR 20-20-053
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed October 1, 2020, 9:55 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-168 Hospitals, nursing homes, assisted living facili-
ties, adult family homes and similar health care facilities.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending WAC 458-20-168 to incorporate 2020 legislation
ESB 5402. The legislation codifies terms relating to sales and
use tax exemptions in RCW 82.08.808, 82.12.808, 82.08.-
02807, and 82.12.02749.

Reasons Supporting Proposal: The rule is being updated
to clarify terms relating to existing sales and use tax exemp-
tions pursuant to 2020 legislation.

Statutory Authority for Adoption: RCW 82.24.550 and
82.01.060.

Statute Being Implemented: RCW 82.08.808, 82.12.808,
82.08.02807, and 82.12.02749.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Darius Massoudi, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1572; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is appropriate for these rule
updates because the department is incorporating changes
resulting from 2020 legislation.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
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RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Darius Massoudi, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, phone 360-534-1572, fax 360-534-1606, email
dariusm@dor.wa.gov, AND RECEIVED BY December 7,
2020.

October 1, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-21-092,
filed 10/21/15, effective 11/21/15)

WAC 458-20-168 Hospitals, nursing homes, assisted
living facilities, adult family homes and similar health
care facilities. (1) Introduction. This rule explains the
application of business and occupation (B&O), retail
sales, and use taxes to persons operating:

* Hospitals as defined in RCW 70.41.020;

* Nursing homes as defined in RCW 18.51.010;

* Assisted living facilities as defined in RCW 18.20.020;

* Adult family homes as defined in RCW 70.128.010;
and

* Similar health care facilities.

(a) Examples. This rule contains examples that identify
a number of facts and then state a conclusion. The examples
should be used only as a general guide. The tax results of
other situations must be determined after a review of all of
the facts and circumstances.

(b) What other rules might apply? The department of
revenue (department) has adopted other rules that may apply
to the provision of health care. Readers may want to refer to
the rules in the following list for additional information:

(1) WAC 458-20-102 Reseller permits.

(i1)) WAC 458-20-111 Advances and reimbursements.

(iii)) WAC 458-20-150 Optometrists, ophthalmologists,
and opticians.

(iv) WAC 458-20-151 Dentists and other health care
providers, dental laboratories, and dental technicians.

(v) WAC 458-20-169 Nonprofit organizations.

(vi) WAC 458-20-178 Use tax and the use of tangible
personal property.

(vil) WAC 458-20-18801 Medical substances, devices,
and supplies for humans—Drugs prescribed for human use—
Medically prescribed oxygen—Prosthetic devices—Mobility
enhancing equipment—Durable medical equipment.

(viil) WAC 458-20-233 Tax liability of medical and hos-
pital service bureaus and associations and similar health care
organizations.

(2) Personal and professional services of hospitals.
For the purpose of this subsection, the following definitions
apply:

* "Hospital" - The term hospital is as defined in RCW
70.41.020. It includes hospitals that come within the scope of
chapter 71.12 RCW, but only if they are also licensed under
chapter 70.41 RCW.
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* "Public hospital" or "nonprofit hospital" - Public or
nonprofit hospitals are hospitals operated by the state or any
of its political subdivisions or operated as nonprofit corpora-
tions.

Washington State Register, Issue 20-20

(a) Hospital services to patients. Gross income earned
by hospitals for providing personal or professional services to
patients is subject to B&O tax as shown on the table below.
RCW 82.04.260.

Report Income From Providing Personal or

Time Frame

Time Frame

Professional Services Prior to May 1, 2010 May 1, 2010 and After
For profit hospitals Service and other B&O tax classifi- | For profit hospitals B&O tax classi-
cation fication

Public and nonprofit hospitals

Public or nonprofit hospitals B&O
tax classification

Public or nonprofit hospitals B&O
tax classification

Gross income earned for providing nonmedical services,
interest received on patient accounts receivable, and amounts
earned for providing transcribing services to physicians are
subject to service and other activities B&O tax.

(b) Clinics and departments operated by hospitals.
Gross income earned by medical clinics and departments pro-
viding services to patients and operated by a hospital is sub-
ject to B&O tax as shown in the table in subsection (2)(a) of
this rule, where the operation of a medical clinic or depart-
ment is covered by the hospital's license. If the clinic or
department is not covered by the hospital's license, the gross
income earned by a medical clinic or department providing
services to patients is subject to B&O tax under the service
and other activities B&O tax classification.

(i) Example 1. Acme Hospital is a nonprofit hospital
that has a medical clinic that is physically located within the
hospital. The clinic is open only during regular business
hours (8:00 a.m. to 5:00 p.m.) and provides no domiciliary
care or overnight facilities to its patients. The medical clinic
is covered under Acme Hospital's hospital license. Gross
income earned by the medical clinic for providing patient
care is subject to the Public and Nonprofit Hospital B&O Tax
Classification because the clinic is covered under the hospital
license.

(i1) Example 2. Mountain Hospital is a for profit hospital
with a cancer treatment facility that is located one mile from
the hospital campus. The cancer treatment facility provides
the type of services normally provided by hospitals to cancer
patients but only during regular business hours. The cancer
treatment facility is covered under the hospital's license.
Gross income earned by the cancer treatment facility is sub-
ject to B&O tax as shown in the table in subsection (2)(a) of
this rule because the facility is covered under the hospital's
license.

(c) Educational programs and services. Amounts
earned by public or nonprofit hospitals for providing educa-
tional programs and services to the general public are subject
to B&O tax under the public or nonprofit hospitals classifica-
tion if the educational programs and services are an integral,
interrelated, and essential part of the hospital. Otherwise,
such amounts are subject to B&O tax under the service and
other activities tax classification. Educational services are
considered an integral, interrelated, and essential part of the
hospital only if they are unique and incidental to the provi-
sion of hospitalization services. Only those educational pro-
grams and services offered by a hospital that would be very
difficult or impossible to duplicate by a person other than a
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hospital because of the specialized body of knowledge, facil-
ities, and equipment required are unique and incidental to the
provision of hospitalization services. Amounts received from
educational programs and services are subject to the service
and other activities B&O tax when the educational programs
or services could be provided by any physician, clinic, or
trained lay person.

(3) Personal and professional services from other
medical clinics, nursing homes, and similar health care
facilities. Gross income earned by medical clinics, nursing
homes, and similar health care facilities for providing per-
sonal and professional services is subject to service and other
activities B&O tax. Physicians performing these services are
also subject to service and other activities B&O tax on gross
income earned. Services provided are ones not integral, inter-
related, and an essential part of a hospital operation.

(4) Assisted living facilities and domiciliary care. For
the purpose of this rule, "assisted living facilities" and "dom-
iciliary care" have the same meaning as found in RCW
18.20.020. A preferential B&O tax rate is provided by RCW
82.04.2908 to persons operating assisted living facilities
licensed under chapter 18.20 RCW. Persons operating
licensed assisted living facilities should report their gross
income derived from providing room and domiciliary care to
residents under the licensed assisted living facilities B&O tax
classification. Refer to subsection (9)(h) of this rule for B&O
tax deductions and exemptions available to persons operating
assisted living facilities.

(5) Hospitals or other health care facilities operated
by the state of Washington. Gross income earned by the
state of Washington for operating a hospital or other health
care facilities, whether or not owned by the state, is not sub-
ject to B&O tax.

(6) Nonprofit corporations and associations perform-
ing research and development. A separate B&O tax rate
applies to nonprofit corporations and nonprofit associations
for gross income earned in performing research and develop-
ment within this state, including medical research. See RCW
82.04.260.

(7) Sales of tangible personal property. Retailing B&O
tax applies to sales of tangible personal property sold and
billed separately from the performance of personal or profes-
sional services by hospitals, nursing homes, assisted living
facilities, adult family homes, and similar health care facili-
ties. This includes charges for making copies of medical
records. The seller must collect retail sales tax from the buyer
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and remit the tax to the department unless the sale is specifi-
cally exempt by law.

(a) Tangible personal property used in providing
medical services to patients. Retailing B&O and retail sales
taxes do not apply to charges to a patient for tangible personal
property used in providing medical services to the patient,
even if separately billed. Tangible personal property used in
providing medical services is not considered to have been
sold separately from the medical services simply because
those items are separately invoiced. These charges, even if
separately itemized, are for providing medical services.

For example, when a hospital charges a patient for drugs
physically administered by the hospital staff, the charges to
the patient are subject to B&O tax under the appropriate tax
classification as shown in the table in subsection (2)(a) of this
rule based on the hospital making the charge. On the other
hand, charges for drugs sold to persons or their caregivers,
either for self-administration or administration by a caregiver
other than the seller, are subject to retailing B&O tax and
retail sales tax unless specifically exempt by law. Readers
should refer to WAC 458-20-18801 for detailed information
regarding retail sales tax exemptions that apply to sales of
prescription drugs and other medical items.

(b) Sales of meals. Although the sale of meals is gener-
ally considered to be a retail sale, hospitals, nursing homes,
assisted living facilities, and similar health care facilities that
furnish meals to patients or residents as a part of the services
provided to those patients or residents are not considered to
be making retail sales of meals. Thus amounts earned by hos-
pitals, nursing homes, assisted living facilities, and similar
health care facilities for furnishing meals to patients or resi-
dents are subject to B&O tax as part of the services provided
to those patients or residents. Such amounts are not subject to
retail sales tax.

RCW 82.08.0293 and 82.12.0293 provide, respectively,
retail sales tax and use tax exemptions for prepared meals
sold to senior citizens, disabled persons, or low-income per-
sons by a not-for-profit organization organized under chapter
24.03 or 24.12 RCW. The exemptions apply to sales of pre-
pared meals to not-for-profit organizations organized under
chapter 24.03 or 24.12 RCW, that provide the meals to senior
citizens, disabled persons, or low-income persons as a part of
the patient services they render.

Hospitals, nursing homes, assisted living facilities, and
similar health care facilities may have restaurants, cafeterias,
or other dining facilities where meals are sold to doctors,
employees, and visitors. These sales of meals are subject to
retailing B&O and retail sales taxes. For additional informa-
tion regarding the sale of meals, including meals furnished to
employees, refer to WAC 458-20-124.

(8) Industry reporting. This subsection discusses com-
mon reporting issues affecting persons operating medical or
other health care facilities.

(a) Adjustments to revenues. Many hospitals provide
medical care without charge or where some portion of the
charge will be canceled. In other cases, medical care is billed
to patients at "standard" rates but is later adjusted to reduce
the charges to the rates established by contract with medicare,
medicaid, or private insurers. In these situations, the hospital
must initially include the total charges as billed to the patient
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as gross income unless the hospital's records clearly indicate
the amount of income to which it will be entitled under its
contracts with insurance carriers. Where tax returns are ini-
tially filed based on gross charges, an adjustment may be
taken on future tax returns after the hospital has adjusted its
records to reflect the actual amounts collected. In no event
may the hospital reduce the amount of its current gross
income by amounts that were not previously reported on its
excise tax return. If the tax rate changes from the time the
B&O tax was first paid on the gross charges and the time of
the adjustment, the hospital must file amended tax returns to
report the B&O tax on the transaction as finally completed at
the rate in effect when the service was performed.

(b) What are the tax consequences when a hospital
contracts with an independent contractor to provide med-
ical services at the hospital? When a hospital contracts with
an independent contractor (service provider) to provide med-
ical services, such as managing and staffing the hospital's
emergency department, the hospital may not deduct the
amount paid to the service provider from its gross income. If,
however, the patients are alone liable for paying the service
provider, and the hospital has no personal liability, either pri-
marily or secondarily, for paying the service provider, other
than as agent for the patients, then the hospital may deduct
from its gross income the amount it receives and pays to the
service provider.

In addition, the service provider is subject to service and
other activities B&O tax on the amount earned from the hos-
pital for providing these services for the hospital. If the ser-
vice provider subcontracts with a third party, such as a physi-
cian or nurse, to help provide medical services as an indepen-
dent contractor, the service provider may not deduct from its
gross income amounts paid to the subcontractor where the
service provider is personally liable, either primarily or sec-
ondarily, for paying the subcontractor. If, however, the hospi-
tal is alone liable for paying the subcontractor, and the ser-
vice provider has no personal liability, either primarily or
secondarily, other than as agent for the hospital, then the ser-
vice provider may deduct from its gross income the amount it
receives from the hospital and pays to the subcontractor. For
additional information regarding deductible advances and
reimbursements, refer to WAC 458-20-111.

(c) May nursing homes and assisted living facilities
claim a B&O tax exemption for the rental of real estate?
No. The purpose of nursing homes is to provide medical care
to their residents. The purpose of assisted living facilities is to
assume general responsibility for the safety and well-being of
their residents and to provide other services to residents such
as housekeeping, meals, laundry, and activities. Assisted liv-
ing facilities may also provide residents with assistance with
activities of daily living, health support services, and inter-
mittent nursing services. Because the purpose of nursing
homes and assisted living facilities is to provide services and
not to lease or rent real property, no part of the gross income
of nursing homes or assisted living facilities is exempted
from B&O tax as the rental of real estate.

(9) B&O tax deductions, credits, and exemptions.
This subsection provides information about B&O tax deduc-
tions, credits, and exemptions available to persons operating
medical or other health care facilities.
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Deductible amounts should be included in the gross
income reported on the excise tax return and then identified
on the appropriate deduction detail line of the excise tax
return to determine the amount of taxable income.

(@) Organ procurement organizations. RCW
82.04.326 provides a B&O tax exemption for amounts earned
by a qualified organ procurement organization under 42
U.S.C. Sec. 273(b) in effect as of January 1, 2001, to the
extent that the amounts are exempt from federal income tax.

(b) Contributions, donations, and endowment funds.
RCW 82.04.4282 provides a B&O tax deduction for amounts
received as contributions, donations, and endowment funds,
including grants, which are not in exchange for goods, ser-
vices, or business benefits. For example, a B&O tax deduc-
tion is allowed for donations received by a public hospital, as
long as the donors do not receive any goods, services, or any
business benefits in return. On the other hand, a public hospi-
tal may not take a B&O tax deduction on amounts earned
from a state university for work-study programs or training
seminars, because the university receives business benefits in
return, as students receive education and training while
enrolled in the university's degree programs.

(c) Adult family homes. RCW 82.04.327 provides a
B&O tax exemption for gross income derived from personal
and professional services of adult family homes licensed by
the department of social and health services (DSHS), or
which are specifically exempt from licensing under the rules
of DSHS. This exemption does not apply to persons who pro-
vide home care services to clients in the clients' own resi-
dences.

For the purpose of this rule, "adult family home" has the
same meaning as in RCW 70.128.010.

(d) Nonprofit kidney dialysis facilities, hospice agen-
cies, and nonprofit nursing homes and homes for unwed
mothers. RCW 82.04.4289 provides a B&O tax exemption
for amounts earned as compensation for services rendered to
patients or from sales of drugs for human use pursuant to a
prescription furnished as an integral part of services rendered
to patients by kidney dialysis facilities operated as a non-
profit corporation, nonprofit hospice agencies licensed under
chapter 70.127 RCW, nonprofit nursing homes and homes
for unwed mothers operated as religious or charitable organi-
zations. This exemption applies only if no part of the net
earnings earned by such an institution inures, directly or indi-
rectly, to any person other than the institution entitled to this
exemption. This exemption is available to nonprofit hospitals
for income from the operation of kidney dialysis facilities if
the hospital accurately identifies and accounts for the income
from this activity.

Examples of nonprofit nursing homes include nursing
homes operated by church organizations or by nonprofit cor-
porations designed to assist alcoholics in recovery and reha-
bilitation. Nursing homes and homes for unwed mothers
operated by governmental entities, including public hospital
districts, do not qualify for the B&O tax exemption provided
in RCW 82.04.4289.

(e) Government payments made to health or social
welfare organizations. RCW 82.04.4297 provides a B&O
tax deduction to health or social welfare organizations, as
defined in RCW 82.04.431, for amounts earned directly from
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the United States, any instrumentality of the United States,
the state of Washington, or any municipal corporation or
political subdivision of the state of Washington as compensa-
tion for health or social welfare services.

Effective August 1, 2011, RCW 82.04.4275 provides a
B&O tax deduction for amounts health or social welfare
organizations receive as compensation for providing child
welfare services under a government-funded program.

A deduction is not allowed, however, for amounts that
are received under an employee benefit plan. For purposes of
the deduction provided by RCW 82.04.4297, "employee ben-
efit plan" includes any plan, trust, commingled employee
benefit trust, or custodial arrangement that is subject to the
Employee Retirement Income Security Act of 1974, as
amended, 29 U.S.C. Sec. 1001 et seq., or that is described in
sections 125, 401, 403, 408, 457, and 501 (c)(9) and (17)
through (23) of the Internal Revenue Code of 1986, as
amended, or a similar plan maintained by a state or local gov-
ernment, or a plan, trust, or custodial arrangement established
to self-insure benefits required by federal, state, or local law.

(f) Amounts earned under a health service program
subsidized by federal or state government. RCW 82.04.-
4311 provides a B&O tax deduction to:

* A public hospital that is owned by a municipal corpora-
tion or political subdivision; or

* A nonprofit hospital; or

* A nonprofit community health center; or

* A network of nonprofit community health centers, that
qualifies as a health and social welfare organization as
defined in RCW 82.04.431, for amounts earned as compensa-
tion for health care services covered under the federal medi-
care program authorized under Title XVIII of the federal
Social Security Act; medical assistance, children's health, or
other program under chapter 74.09 RCW; or for the state of
Washington basic health plan under chapter 70.47 RCW.
This deduction applies to amounts received directly or
through a third party from the qualified programs or plans.
However, it does not apply to amounts received from patient
copayments or patient deductibles. For purposes of the
deduction provided by RCW 82.04.4311, "community health
center" means a federally qualified health center as defined in
42 U.S.C. Sec. 1396d as existed on August 1, 2005.

Example 3. Acme Hospital is a nonprofit hospital that
qualifies as a health and social welfare organization as
defined in RCW 82.04.431. Acme receives $1,000 for pro-
viding health care services to Jane, who qualifies for the fed-
eral medicare program authorized under Title XVIII of the
federal Social Security Act. Jane is covered in a health care
plan that is a combination of medicare, which is B&O tax
deductible by Acme, and a medicare plus plan, which is paid
for by Jane and is not B&O tax deductible by Acme. Jane
pays $20 to Acme as patient copayments. Medicare pays
$600 to Acme for the health care services, and the medicare
plus plan pays $380. Acme may deduct only the $600
received from medicare.

(g) Blood and tissue banks. Except as otherwise pro-
vided, RCW 82.04.324 provides a B&O tax exemption for
amounts earned by a qualifying blood bank, a qualifying tis-
sue bank, or a qualifying blood and tissue bank to the extent
such amounts are exempt from federal income tax.
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Effective October 1, 2013, RCW 82.04.324 provides that
persons claiming this exemption must report amounts exempt
under this subsection to the department on their excise tax
returns. Except for persons whose primary business purpose
is the collection, preparation, and processing of blood, the
exemption per person is limited to one hundred fifty thousand
dollars in tax per calendar year. RCW 82.04.324(3) is sched-
uled to expire June 30, 2016.

For the purposes of this exemption, the following defini-
tions apply:

(1) Qualifying blood bank. "Qualifying blood bank"
means a blood bank that qualifies as an exempt organization
under 26 U.S.C. 501 (¢)(3) as existing on June 10, 2004, that
is registered under 21 C.F.R., Part 607 as existing on June 10,
2004, and whose primary business purpose is the collection,
preparation, and processing of blood.

Effective October 1, 2013, the definition of "qualifying
blood bank" includes an exempt organization, as described
above, that tests or processes blood, on behalf of itself or
other qualifying blood bank or qualifying blood and tissue
bank. This definition is scheduled to expire June 30, 2016.
"Qualifying blood bank" does not include a comprehensive
cancer center that is recognized as such by the National Can-
cer Institute.

(i1) Qualifying tissue bank. "Qualifying tissue bank"
means a tissue bank that qualifies as an exempt organization
under 26 U.S.C. 501 (c)(3) as existing on June 10, 2004, is
registered under 21 C.F.R., Part 1271 as existing on June 10,
2004, and whose primary business purpose is the recovery,
processing, storage, labeling, packaging, or distribution of
human bone tissue, ligament tissue and similar musculoskel-
etal tissues, skin tissue, heart valve tissue, or human eye tis-
sue. "Qualifying tissue bank" does not include a comprehen-
sive cancer center that is recognized as such by the National
Cancer Institute.

(iii) Qualifying blood and tissue bank. "Qualifying
blood and tissue bank" means a bank that qualifies as an
exempt organization under 26 U.S.C. 501 (c)(3) as existing
on June 10, 2004, is registered under 21 C.F.R., Parts 607 and
1271 as existing on June 10, 2004, and whose primary busi-
ness purpose is the collection, preparation, and processing of
blood, and the recovery, processing, storage, labeling, pack-
aging, or distribution of human bone tissue, ligament tissue
and similar musculoskeletal tissues, skin tissue, and heart
valve tissue.

Effective October 1, 2013, the definition of "qualifying
blood and tissue bank" includes an exempt organization, as
described in (g)(iii) of this subsection, that tests or processes
blood, on behalf of itself or other qualifying blood bank or
qualifying blood and tissue bank. "Qualifying blood and tis-
sue bank" does not include a comprehensive cancer center
that is recognized as such by the National Cancer Institute.
This definition is scheduled to expire June 30, 2016.

(h) Assisted living facilities. RCW 82.04.4337 provides
a B&O tax deduction to licensed assisted living facility oper-
ators for amounts earned as compensation for providing adult
residential care, enhanced adult residential care, or assisted
living services under contract with the department of social
and health services authorized by chapter 74.39A RCW to
residents who are medicaid recipients. For the purpose of this
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rule, "adult residential care," "enhanced adult residential
care,”" and "assisted living services" have the same meaning
as in RCW 74.39A.009.

In addition, RCW 82.04.4264 provides a B&O tax
exemption for amounts earned by a nonprofit assisted living
facility licensed under chapter 18.20 RCW for providing
room and domiciliary care to residents of the assisted living
facility. For purposes of this rule, "nonprofit assisted living
facility" means an assisted living facility that is operated as a
religious or charitable organization, is exempt from federal
income tax under 26 U.S.C. Sec. 501 (c)(3), is incorporated
under chapter 24.03 RCW, is operated as part of a nonprofit
hospital, or is operated as part of a public hospital district.

(i) Comprehensive cancer centers. RCW 82.04.4265
provides a B&O tax exemption for amounts earned by a com-
prehensive cancer center to the extent such amounts are
exempt from federal income tax. For purposes of this rule,
"comprehensive cancer center" means a cancer center that
has written confirmation that it is recognized by the National
Cancer Institute as a comprehensive cancer center and that
qualifies as an exempt organization under 26 U.S.C. Sec. 501
(c)(3) as existing on July 1, 2006.

(j) Prescription drugs administered by the medical
service provider. RCW 82.04.620 allows a deduction from
the measure of tax for reporting under the service and other
activities classification of the B&O tax (RCW 82.04.290) for
amounts earned by physicians or clinics for drugs for infu-
sion or injection by licensed physicians or their agents for
human use pursuant to a prescription. This deduction only
applies to amounts that:

(i) Are separately stated on invoices or other billing
statements;

(i1) Do not exceed the then current federal rate; and

(iii) Are covered or required under a health care service
program subsidized by the federal or state government.

For the purpose of this deduction only, amounts that "are
covered or required under a health care service program sub-
sidized by the federal or state government" include any
required drug copayments made directly from the patient to
the physician or clinic.

(A) "Federal rate" means the rate at or below which the
federal government or its agents reimburse providers for pre-
scription drugs administered to patients as provided for in the
medicare, Part B, drugs average sales price information
resource as published by the United States Department of
Health and Human Services, or any index that succeeds it.

(B) The deduction is available on an "all or nothing"
basis against the total amount earned for a specific drug
charge. If the total amount earned by the physician or clinic
for a specific drug exceeds the federal reimbursement rate,
none of the total amount earned qualifies for the deduction
(including any required copayment received directly from the
patient). In other words, a physician or clinic may not simply
take an "automatic" deduction equal to the federal reimburse-
ment rate for each drug.

(C) For physicians or clinics reporting taxes on the
accrual basis, the total amount charged for a drug must be
included in the gross income at the time of billing if it is in
excess of the federal rate. However, in some cases the gross
income from charges may be adjusted, as indicated in subsec-
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tion (8)(a) of this rule. If such an adjustment to gross income
is appropriate, the exemption discussed in this subsection
may also be taken at the time of billing if the adjustment
leaves the physician or clinic contractually liable to receive a
total amount (including any copayment received from the
patient) that does not exceed the federal rate.

(10) Sales, use, and other specified taxes deductions
and exemptions. Unless otherwise exempt by law, hospitals,
nursing homes, adult family homes, assisted living facilities,
and similar health care providers are required to pay retail
sales tax on purchases of equipment and supplies. The ((fel-
lewing)) deductions and exemptions listed in this subsection
are available to qualified persons.

(a) For the purpose of this subsection, the following defi-
nitions apply:

(1) "Chemical'" means any catalyst, solvent, water, acid,
oil, or other additive that physically or chemically interacts
with blood, bone, or tissue.

(ii) "Materials" for the purposes of RCW 82.08.02807

means any item of tangible personal property including, but
not limited to, bags, packs, collecting sets, filtering materials,

testing reagents, antisera, and refrigerants. used or consumed

in performing research on, procuring, testing, processing,
storing, packaging, distributing. or using blood, bone, or tis-
sue.

(iii) "Medical supplies' means any item of tangible per-
sonal property, including any repair and replacement parts for
such tangible personal property, used by a comprehensive

cancer center for the purpose of performing research on, pro-
curing, testing, processing, storing, packaging, distributing,
or using blood, bone, or tissue. The term includes tangible
personal property used to:

(A) Provide preparatory treatment of blood, bone, or tis-
sue;

(B) Control, guide, measure, tune, verify, align, regulate,
test, or physically support blood, bone, or tissue; and

(C) Protect the health and safety of employees or others
present during research on, procuring, testing, processing,
storing, packaging, distributing, or using blood, bone, or tis-
sue.

(iv) "Research" means basic and applied research that
has as its objective the design, development, refinement, test-

ing, marketing, or commercialization of a product, service, or
process.

(b) Temporary medical housing provided by a health
or social welfare organization. RCW 82.08.997 provides an
exemption from state and local sales taxes and lodging taxes
for temporary medical housing provided by a health or social
welfare organization. The term "health or social welfare
organization" is defined in RCW 82.04.431. "Temporary
medical housing" means transient lodging and related ser-
vices provided to a patient or the patient's immediate family,
legal guardian, or other persons necessary to the patient's
mental or physical well-being.

(1) The exemption applies to the following taxes:

(A) Retail sales tax levied under RCW 82.08.020;

(B) Lodging taxes levied under chapter 67.28 RCW;

(C) Convention and trade center tax levied under chapter
36.100 RCW;
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(D) Public facilities tax levied under RCW 36.100.040;
and

(E) Tourism promotion areas tax levied under RCW
35.101.050.

(i) The exemptions in this subsection apply to charges
made for "temporary medical housing" only:

(A) While the patient is receiving medical treatment at a
hospital required to be licensed under RCW 70.41.090 or at
an outpatient clinic associated with such hospital, including
any period of recuperation or observation immediately fol-
lowing such medical treatment; and

(B) By a person that does not furnish lodging or related
services to the general public.

(())) (c) Purchases for resale. Purchases of tangible
personal property for resale without intervening use are not
subject to retail sales tax. Persons purchasing tangible per-
sonal property for resale must furnish a copy of their reseller
permit to the seller to document the wholesale nature of the
sale. Reseller permits replaced resale certificates effective
January 1, 2010.

((¢e))) (d) Sales of medical supplies, chemicals, or
materials to a comprehensive cancer center. RCW 82.08.-
808 and 82.12.808 provide, respectively, retail sales tax and
use tax exemptions for sales of medical supplies, chemicals,
or materials to a comprehensive cancer center. These exemp-
tions do not apply to sales of construction materials, office
equipment, building equipment, administrative supplies, or
vehicles.
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€d))) (e) Sales of medical supplies, chemicals, or mate-
rials to organ procurement organizations. RCW 82.08.-
02807 and 82.12.02749 provides, respectively, retail sales tax
and use tax exemptions for sales of medical supplies, chemi-
cals, or materials to organ procurement organizations exempt
under RCW 82.04.326. These exemptions do not apply to the
sale of construction materials, office equipment, building
equipment, administrative supplies, or vehicles.

(11) Buyer's responsibility to remit deferred sales or
use tax. If the seller does not collect retail sales tax on a retail
sale, the buyer must remit the retail sales tax (commonly
referred to as "deferred sales tax") or use tax directly to the
department unless the purchases are specifically exempt by
law. For detailed information regarding the use tax, refer to
WAC 458-20-178.

(a) How do I report deferred sales or use tax. Persons
registered with the department and required to file tax returns
should report deferred sales or use tax on their excise tax
return. As the excise tax return does not have a separate line
for reporting deferred sales tax, the buyer should report the
tax liability on the use tax line. If a deferred sales tax or use
tax liability is incurred by a person who is not required to be
registered with the department, the person must report the tax
on a "Consumer Use Tax Return" and remit the appropriate
tax to the department.

(b) Where can I obtain a Consumer Use Tax Return?
The Consumer Use Tax Return may be obtained from the
department's website at dor.wa.gov, or by calling the depart-
ment's telephone information center at 1-800-647-7706.

WSR 20-20-054
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed October 1, 2020, 10:25 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-27702 Taxpayer relief—Sourcing compliance—One
thousand dollar credit and certified service provider compen-
sation for small businesses.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
repealing WAC 458-20-27702 to account for the repeal of
RCW 82.32.760 via ESB 5402 (2020).

Reasons Supporting Proposal: The rule is being repealed
because the statute implemented by the rule has been
repealed.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060.

Statute Being Implemented: Repeal of RCW 82.32.760.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Darius Massoudi, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1572; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.
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This notice meets the following criteria to use the expe-
dited repeal process for these rules:

The statute on which the rule is based has been repealed
and has not been replaced by another statute provid-
ing statutory authority for the rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The amend-
ment implements the statutory repeal of RCW 82.32.760
stemming from ESB 5402 (2020).

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Darius Massoudi, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, phone 360-534-1572, fax 360-534-1606, email
dariusm@dor.wa.gov, AND RECEIVED BY December 7,
2020.

October 1, 2020
Atif Aziz
Rules Coordinator

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 458-20-27702 Taxpayer relief—Sourcing compli-
ance—One thousand dollar credit and
certified service provider compensa-
tion for small businesses.

WSR 20-20-059
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed October 1, 2020, 11:11 a.m.]

Title of Rule and Other Identifying Information: WAC
458-16-110 Applications—Who must file, initial applica-
tions, annual declarations, appeals, filing fees, penalties, and
refunds, 458-16-150 Cessation of use—Taxes collectible for
prior years, and 458-16-560 Housing for very low-income
households.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending these rules to incorporate 2020 legislation, SHB
2384. This legislation changed the eligibility requirements
for nonprofit organizations receiving this exemption to
account for income growth in qualifying households.

Reasons Supporting Proposal: Updating these rules to
provide the correct exemption requirements will provide
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accurate information to nonprofit organizations that apply for
this exemption.

Statutory Authority for Adoption: RCW 84.36.865.

Statute Being Implemented: RCW 84.36.560, 84.36.815.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The expe-
dited rule-making process is appropriate for these rule
updates because the department is incorporating changes
resulting from 2020 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Leslie Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, phone 360-534-1589, fax 360-534-1606, email
LeslieMu@dor.wa.gov, AND RECEIVED BY December 7,
2020.

October 1, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-23-060,
filed 11/12/10, effective 12/13/10)

WAC 458 16 110 ((Apphe&ﬂens—\¥he—m&st—fﬁe—

fees—peﬂ-a-l-t-les—aﬂd—ﬁeﬁi-&ds-)) Inltlal annllcatlon and

renewal declaration. (1) Introduction. This rule explains
the ((preeedures)) requirements in RCW 84.36.815 that prop-
erty owners must follow to apply for and renew all real and
personal property exemptions or leasehold excise tax exemp-
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tions under chapter 84.36 RCW ((fer-whichthetaxpayer
must-apply-in-erder-toreeeive)). It also ((speeifies)) explains

the late filing penalty that is due whenever an application or
renewal declaration is received after the filing deadline.

(2) Application required. All foreign national govern-
ments((5)); cemeteries((5)): nongovernmental nonprofit cor-
porations, organizations, or associations((;)); soil and water
conservation districts((;-a)); hospitals established under chap-
ter 36.62 RCW; and ((a)) public hospital districts established
under chapter 70.44 RCW, seeking a property tax exemption
or a leasehold excise tax exemption under chapter 84.36
RCW must submit an application for exemption ((and)) with
supporting documentation to the ((state)) department of reve-
nue (department). Unless otherwise exempted by law, no real
or personal property or leasehold interest is exempt from tax-
ation until an application is submitted and an exemption is
granted.

(3) Where to obtain initial application and ((annual))
renewal declaration forms. An initial application((s)) for
exemption may be obtained from any county assessor's

ofﬁce((—t-he—éep&mﬂeﬁ{—s—pfepeﬁ-y—t-aeedwmeﬂ—)) or on the
(G

Annual)) denartment s websne at dor.wa.gov. Renewal decla-
ration forms are ((mailed)) provided by the department to all
entities receiving a property tax or leasehold excise tax
exemption, except for certain cemeteries, military housing
providers and tribal governments. ((Hfsuweh-aformisnot
recetvedin-the-mail,-an-annual renewal-deelaration-may be

i ! tvisten:)) Refer
to subsection (8) of this rule for additional information on
renewal declarations.

(4) Initial application(G—filing—deadlines;—and—other
requirements)). ((Ingeneral)) Generally, initial applications

for exemption must be filed with the department on or before
March 31st to exempt the property from taxes due in the fol-
lowing year. However, an initial application may be filed
after March 31st if the property is acquired or converted to an
exempt use after that date, if the property may qualify for an
exemption under chapter 84.36 RCW. ((In-thissttaatier)) For
property acquired or converted after March 31st, the initial
application must be submitted within sixty days of acquisi-
tion or conversion ((ef-the-preperty)) to an exempt use. If an
initial application is not received within this sixty day period,
the late filing penalty described in subsection (12) of this rule
is imposed.

The following requirements apply to all initial applica-
tions:

(a) The application must be made on a form prescribed
by the department and signed by the applicant or the appli-
cant's authorized agent;

(b) One application can be submitted for all real property
that is contiguous and part of a homogeneous unit. If exemp-
tion is sought for multiple parcels of real property, which are
not contiguous ((rer)) or not part of a homogeneous unit, a
separate application for each parcel must be submitted. How-
ever, multiple applications are not required for church prop-
erty with a noncontiguous parsonage or convent.

(i) "Contiguous property" means real property adjoining
other real property, all of which is under the control of a sin-
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gle applicant even though the properties may be separated by
public roads, railroads, rights of way, or waterways.

(i) "Homogeneous unit" means the property is con-
trolled by a single applicant and the operation and use of the
property is integrated with and directly related to the exempt
activity of the applicant.

(5) Documentation ((a—noenprefit-erganization—must
submit-with-its)) required for initial application ((-fO-P
exemption)). Unless the following information was previ-
ously submitted to the department and ((3)) is still current,
the applicant must submit the following in addltlon to the i 1n1-

))) A legal description of all real property, listing the
county tax parcel number;

(b) A copy of the deed for real property owned by the
applicant or a copy of the lease agreement if the property is
being leased. If leased. the applicant must also indicate how

the property is being used, and the monthly amount of main-
tenance and operation costs related to rented or loaned prop-

erty if a nonprofit entity is claiming an exemption for prop-
erty leased to another party;

(c) A copy of the bylaws of the nonprofit entity, and arti-
cles of incorporation or association, constitution, or other
establishing documents, as well as all current amendments to
these documents showing nonprofit status, if requested by the
department;

((€e))) (d) A copy of any current letter issued by the
Internal Revenue Service that exempts the applicant from

federal income taxes((—Fhisletterisnotusually; butmay-be;
required-if thenonprofit-entity-applying foran-exemptionis

))) (e) An accurate map identifying by dimension the
use or proposed use of all real property that shows buildings,
building sites, parking areas, landscaping, vacant areas, and if
requested by the department, floor plans of the buildings. The
map will be used to determine whether the property is entitled
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to a total or partial exemption based upon the use of the total
area((z

patty)).
() Department'sreview-of-the)) (6) Initial applica-

tion review and notice of ((its)) determination. Upon

receipt of an initial application for exemption, the department
will review the application and all supporting documentation.
Additional information may be requested by the department
about the ownership and use of the property((;if-the-depart-
ment-needs-this-information)) to determine if the exemptlon
should be granted. An application for exemption is not con-
sidered complete until all required and requested information
is received by the department.

(a) Physical inspection. The department may physically
inspect the property as part of the application review process.

(b) Deadline. If a complete application is received by
March 3 1st ((fer-that)) of the assessment year, the department
will issue a determination about the application by August Ist
of that same year. If a complete application is not received by
March 31st, the determination will be made within thirty days
of the date the complete application is received by the depart-
ment or by August 1st, whichever is later.

(c) Notice to applicant. The department will ((mail))
issue a written determination about the exemption application
to the applicant. An application may be approved or denied,
in whole or in part. If the application is denied for any portion
of the property covered by the application, the department
must clearly explain its reason for denial in its written deter-
mination.

(d) Notice to assessor. Once the department makes its
determination about the application for exemption, it will
notify the assessor of the county in which the property is
located ((abeut)) regarding the determination ((made—n
tarn;)). The assessor will then take((s)) appropriate action so
((that)) the department's determination is reflected on the
county's assessment ((reH{s)-forthe-years-covered-by-the
determination)) roll.

((68))) (7) Effective date of ((the)) exemption. If an ini-
tial application is approved, the property is exempt from
property taxes due the year immediately following the year
the application for exemption is submitted.

(((®)) For example, if an application for exemption is
submitted to the department in ((2646)) 2020 and the applica-
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tion is approved for assessment year ((2640)) 2020, the prop-
erty will be exempt from taxes due in ((2644)) 2021.

(())) Retroactive initial applications for exemption for
previous years are accepted, up to a maximum of three years
from the date taxes were due on the property, if the applicant
provides the department with acceptable proof that the prop-
erty qualified for exemption during the pertinent assessment
years and pays the late filing penalties described in subsec-
tion (12) of this rule.

((YAnnual)) @_Renewal declaratiopg. (Feretaina

iet)) The
renewal declaratlon is a form provided by the department and
may be submitted electronically.
(a) Annual renewal declaration. Except as provided in
(b) and (c) of this subsection, any entity receiving an exemp-
tion must annually submit a renewal declaration certifying
that the use and exempt status of the real and personal prop-
erty has not changed.

((Fhe—renewal—deelaration—is—aformprovided—by—the
department:)) (b) Other renewal declarations. Nonprofits
receiving an exemption under RCW 84.36.560 must file a
renewal declaration on or before March 31st of every third
year following initial qualification for the exemption. Except
for this renewal requirement, all other requirements in this
rule apply to this exemption. Refer to WAC 458-16-560
Housing for qualifying households. for additional informa-
tion about this exemption.

(c) No renewal declaration. Nonprofit cemeteries receiv-
ing an exemption under RCW 84.36.020 and nonprofit low-
income housing developers receiving an exemption under
RCW 84.36.049, are not required to file a renewal declara-
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ment to renew the exemption or the exempt entity may use
the department's online system to submit the declaration.

(c) If the renewal declaration and renewal fee are not
received by March 31st, the department will ((mea#)) send a

second notice to the exempt entity ((at-the-entity'stastknown

matling-address)). If the exempt entity fails to respond to the
second notice, the department will remove the exemption

from the property and notify the assessor of the county in
which the property is located that the exemption has been
canceled.

(d) Real property, which was previously exempt from
taxation, is assessed and taxed as provided in RCW 84.40.-
350 through 84.40.390 when it loses its exempt status.

(i) Property that no longer retains its exempt status is
subject to a pro rata portion of the taxes allocable to the
remaining portion of the year after the date the property lost
its exempt status.

(i1) The assessor lists and assesses the property with ref-
erence to its true and fair value on the date the property lost
its exempt status.

(iii)) RCW 84.40.380 ((sets—forth)) provides the dates
((eperwhieh)) that taxes are payable when property loses its
exempt status. Taxes due and payable under RCW 84.40.350
through 84.40.390 constitute a lien on the property that
attaches on the date the property loses its exempt status.

(10) Failure to submit ((an-annual)) a renewal decla-
ration ((and-reapplieationfor-exemption)). ((}f)) When
property loses its exempt status because the ((annual))
renewal declaration was not submitted and ((subseguently))
the owner wishes to reapply for the property tax exemption:

(a) If the owner reapplies within the same assessment

year ((during—whieh)) the exemption ((is-eaneeled)) was
removed, the owner must submit the ((annual)) renewal dec-

tion. See subsection (11) of this rule for additional informa-
tion on renewal declarations for cemeteries.

(9) Documentation required for renewal declaration.
Unless otherwise indicated in subsection (8) of this rule, the
following requirements apply to all renewal declarations:

(a) On or before January 1st of each year, the department
((matls-a)) will send information about the renewal declara-
tion to the entity receiving an exemption for the property ((at

%heeﬂﬂt-y—s—l-&st—kﬁeim—&ddfess)) If an entity changes its mail-

ing or contact information at any time during the year, it must
notify the department within sixty days ((ef-changing-its
T d | . £ thed

ment)) about the change.

(b) The renewal declaration, signed by the exempt entity
or the exempt entity's authorized agent, must be ((mailed-or
delivered)) submitted to the department ((er—submitted-elee-
tronteallyusingthe-department's-enlineserviee)) no later
than March 31st of each year.

(i) The renewal declaration must include information
about any change of use of the exempt property and a state-
ment certifying the truth and accuracy of the information
listed.

(i1) The renewal declaration is due on or before March
31st of each year even if the department fails to ((mea)) send
the declaration to the exempt entity. ((H-an-exempt-entity
deesnotreceivearenewal-declaration;—areplacement)) A

renewal declaration form may be requested from the depart-
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laration and pay the required late filing penalties; or

(b) If the owner reapplies after the assessment year
((during-whieh)) the exemption ((is-eaneeHed)) was removed,
the owner must submit an initial application and pay the
required late filing penalties.

(11) Initial application and renewal declaration pro-
cedures ((regarding)) for cemeteries. There are several
types of cemeteries. The initial application for exemption and
renewal declaration procedures are specific as to the type of
cemetery at issue.

(a) The assessor ((shaH)) will consider the following
types of cemeteries exempt from property tax, and no initial
application or renewal declaration is required for:

(i) Cemeteries owned, controlled, operated, and main-
tained by a cemetery district authorized by RCW 68.52.090;
or

(i1) Indian cemeteries, which are considered to be held by
the tribe or held in trust for the tribe by the United States.

(b) An initial application is submitted to the department,
but no renewal declaration is required, for:

(1) Family cemeteries;

(i1) Historical cemeteries;

(iil)) Community cemeteries; and

(iv) Cemeteries belonging to nonprofit organizations,
associations, or corporations.

(c) An initial application ((fer-exemption)) is submitted
to the department, and a renewal declaration ((muastbe-sab-
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mitted)) is required annually by all for-profit cemeteries
seeking a property tax exemption.

(12) Late filing penalty. When an initial application or
renewal declaration is submitted after the due date, a late fil-
ing penalty of ten dollars is due for every month, or portion
((thereet)) of the month. This penalty is calculated from the
date the initial application or renewal declaration was due
until the postmark date shown on the application or declara-
tion or the date the application or declaration is ((givente))
received by the department. RCW 84.36.825.

(13) Refund of filing penalty. No late filing penalty is
refunded after a determination on the application is issued by
the department. However, the late filing penalty will be
refunded under the following circumstances:

(a) (When)) A duplicate application or renewal declara-
tion for the same property is submitted during the same cal-
endar year;

(b) ((When)) An application or renewal declaration is
received by the department and the department has no author-
ity to grant the exemption requested; or

(c) ((When)) A written request to withdraw the applica-
tion is received before the department issues a determination.
The withdrawal request must be ((signed)) submitted by the
owner or the owner's authorized agent.

(14) Appeals. Any applicant that receives a negative
determination from the department on either an initial appli-
cation or a renewal declaration may appeal this determination
to the state board of tax appeals (BTA). Similarly, any asses-
sor who disagrees with the department's determination may
appeal the determination to the BTA. See WAC 458-16-120
Appeals, for specific information about the appeal process.

AMENDATORY SECTION (Amending WSR 02-02-009,
filed 12/20/01, effective 1/20/02)

WAC 458-16-150 Cessation of use—Taxes collectible
for prior years. (1) Introduction. This rule explains what
occurs when property loses its tax exempt status and is placed
back on the tax rolls. It also describes the back taxes and
interest that are collected when an exempt use ceases, unless
the property has been exempt for more than ten consecutive
years or is otherwise exempt from the provisions of RCW
84.36.810. This rule does not apply to property that received
an exemption as a nature conservancy under RCW 84.36.-
260((;-see)). RCW 84.36.262 and WAC 458-16-290 ((fer
mere)) Nature conservancy lands, provide additional infor-
mation about the collection of back taxes ((in-this-sitaation))
for nature conservancies.

(2) Definitions. For purposes of this rule, the following
definitions apply:

(a) "Back taxes" means the property taxes that would
have been paid but for the existence of the property tax
exemption during the three years immediately preceding the
cancellation or removal of the exemption or during the life of
the exemption, whichever is less, plus interest at the same
rate and computed in the same way as delinquent property
taxes. However, if the property was exempt under RCW
84.36.050(2), "back taxes" means the taxes that would have
been collected but for the existence of the property tax
exemption during the seven years immediately preceding the
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cancellation or removal of the exemption or during the life of
the exemption, whichever is less.

(b) "Cessation of use" means that an owner or user of
exempt real property has ceased to use the property for an
exempt purpose. The term also refers to property that has lost
its exempt status because it was transferred, loaned, or rented
to an owner that is not entitled to an exemption.

(c) "Department" means the state department of revenue.

(d) "Relocation of the activity" means that a portion or
all of an exempt use has been relocated from the original site
to a new location. The term ((sheH)) does not include unde-
veloped property of camp facilities.

(e) "Rollback" means the back taxes and interest
imposed in accordance with RCW 84.36.810 because the
exempt property has lost its exempt status and is now taxable.
However, when an exemption granted to a nature conser-
vancy under RCW 84.36.260 is ((eaneeHed)) canceled or
removed different rollback procedures ((are-apphed;)) apply.
See RCW 84.36.262 and WAC 458-16-290 Nature conser-
vancy lands, for additional information.

(3) Applicability of this rule. Upon cessation of a use
for which an exemption was granted under one of the statutes
listed below, and if directed to do so by the department, the
county treasurer ((shall)) must collect all taxes which would
have been paid ((but)) if not for the existence of the property
tax exemption. If the property was exempt for more than ten
consecutive years, no back taxes or interest are due. Back
taxes and interest will be collected only when ownership of
property is transferred or when fifty-one percent or more of
the total exempt property loses its exempt status.

(a) Generally applied rollback - Three years of back
taxes plus interest. When the status of real property changes
from exempt to taxable, all taxes that would have been col-
lected ((but)) if not for the existence of the exemption during
the three preceding years, or the life of the exemption, which-
ever is less, plus interest at the same rate and computed in the
same way as that ((#per)) on delinquent property taxes are
due. The rollback provisions of RCW 84.36.810 apply if the
property was previously exempt from property tax under any
of the following statutes:

TYPE OF EXEMPT AUTHORIZING
ORGANIZATION STATUTE
A nonprofit character building, RCW 84.36.030
benevolent, protective, or rehabil-
itative social service organization,
association or corporation
A church camp owned by a non- RCW 84.36.030

profit church, denomination,
group of churches, or an organiza-
tion or association, the member-
ship of which is comprised solely
of churches and/or their qualified
representatives
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a state university for agricultural
research and education programs

TYPE OF EXEMPT AUTHORIZING TYPE OF EXEMPT AUTHORIZING
ORGANIZATION STATUTE ORGANIZATION STATUTE
A nonprofit organization or asso- RCW 84.36.030 A nonprofit organization, corpo- RCW 84.36.042
ciation engaged in character ration, or association providing
building of boys and girls under housing for low income eligible
eighteen years of age or to serve persons with developmental dis-
boys and girls up to twenty-one abilities
years if the (.:har.ter of the non- Nonprofit organizations providing RCW 84.36.043
proﬂt orgamzatlon or association emergency or transitional housing
requires it to low-income homeless persons
An organization or society of vet- RCW 84.36.030 or victims of domestic violence
erans of any war of the United A nonprofit organization, corpo- RCW 84.36.046
States ration, or association in connec-
Corporations formed under an act RCW 84.36.030 tion with a nonprofit cancer clinic
of Congress to furnish volunteer or center
aid to members 9f the armed Nonprofit schools or colleges RCW 84.36.050
forces of the United States Associations maintaining and RCW 84.36.060
Corporations formed under an act RCW 84.36.030 exhibiting art, scientific or histori-
of Congress to carry on a system cal collections for the benefit of
of nat1.onal and international relief the general public and not for
to mitigate and to prevent suffer— profit
ing caused by pestilence, .famlne, Associations engaged in the pro- RCW 84.36.060
fire, floods, and other national . .
g duction and performance of musi-
calamities - .
cal, dance, artistic, dramatic, or
Nonprofit organizations exempt RCW 84.36.030 literary works for the benefit of
from federal income tax under the general public and not for
section 501(c)(3) of the Internal profit
Revegue Code that are guarantee Fire companies for preventing and RCW 84.36.060
agencies under the federal guaran- .
fighting fires
teed student loan program or guar- —
antee agencies that issue debt to Humane societies RCW 84.36.060
provide or acquire student loans Nonprofit organizations created RCW 84.36.550
Nonprofit organizations, associa- RCW 84.36.037 f(?r the soligitation or collection of
tions or corporations in connec- gifts, donat19n§, or grants for
tion with the operation of a public character building, benevolent,
assembly hall, public meeting protective, or rehabilitative social
place, community meeting hall, or services or for the distribution of
community celebration facility fungs to at 1§ast' five other non-
Nonprofit day care centers RCW 84.36.040 pro it orgamza't tons orassocta-
- tions that provide such social ser-
Free public libraries RCW 84.36.040 vices
Nonprofit orphanages RCW 84.36.040 A nonprofit organization, corpo- RCW 84.36.560
Nonprofit homes for the sick or RCW 84.36.040 ration, or association providing
infirm or nonprofit hospitals for rental housing for ((veryJow-
the sick ineeme)) qualifying households
Nonprofit outpatient dialysis RCW 84.36.040 A nonprofit organization, corpo- RCW 84.36.570
facilities ration, or association providing a
Public hospital district established | RCW 84.36.040 demonstration farm with research
under chapter 36.62 or 70.44 and extension facilities, a public
RCW for hospital purposes agricultural museum, and an edu-
Nonprofit homes for the aging RCW 84.36.041 cational toursite, which is used by
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TYPE OF EXEMPT AUTHORIZING
ORGANIZATION STATUTE
Nonprofit organizations soliciting RCW 84.36.650

or collecting donations, gifts, or
grants for artists

(b) Exception to general rollback provision - Prop-
erty exempt under RCW 84.36.050(2) - Seven years of
back taxes plus interest. If property owned by a not-for-
profit foundation but leased to and used by an institution of
higher education, as defined in RCW 28B.10.016, loses its
exempt status and it has not been exempt for at least ten con-
secutive years under RCW 84.36.050(2), the county trea-
surer, if directed by the department to do so, will collect all
taxes that would have been paid on the property but for the
existence of the exemption during the seven preceding years,
or the life of the exemption, whichever is less, plus interest at
the same rate and computed in the same way as that ((apen))
on delinquent property taxes are due.

(c) No rollback imposed. Back taxes and interest are not
imposed if the cessation of use results solely from any of the
following:

(1) Transfer to a nonprofit organization, association, or
corporation for a use that also qualifies for and is granted
exemption under the provisions of chapter 84.36 RCW;,

(ii) A taking through an exercise of the power of eminent
domain;

(iii) A sale or transfer to an entity having the power of
eminent domain in anticipation of the exercise of this power;

(iv) An official action by an agency of the state of Wash-
ington or by the county or city within which the exempt prop-
erty is located that disallows the present exempt use of the
property;

(v) A natural disaster (such as a flood, windstorm, earth-
quake, or other such calamity) that changes the use of the
property;

(vi) Relocation of the activity and use of another location
or site except for undeveloped properties of camp facilities
exempt under RCW 84.36.030. This exemption does not
apply to property leased to a state institution of higher educa-
tion and exempt under RCW 84.36.050(2);

(vii) Cancellation of a lease on property previously
exempt as:

(A) A nonprofit day care center;

(B) A library;

(C) An orphanage;

(D) A home for the sick or infirm;

(E) A hospital;

(F) An outpatient dialysis facility;

(G) A nonprofit home for the aging;

(H) A nonpermanent shelter for low-income homeless
persons or victims of domestic violence;

(I) An organization that either produces or performs, or
both, musical, dance, artistic, dramatic, or literary works;

(J) Housing for low-income eligible persons with devel-
opmental disabilities;

(K) A nonprofit cancer clinic or center; or

(L) Rental housing for ((verytew-ineeme)) qualifying
households.
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(viii) A change in the exempt portion of a home for the
aging that is partially exempt from property tax, as long as
some portion of the home remains exempt.

(4) Duty to notify.

(a) An owner of exempt property who knows of or who
has information regarding a change in the use of exempt
property ((shal)) must notify the department of this change.
If any portion of the exempt property is loaned or rented, the
owner is required to report this change to the department
because the loan or rental may affect the taxable status of the
property ((¢see)). RCW 84.36.813((3)).

(b) Any other person who knows or has information
regarding a change in use of exempt property is to notify the
county assessor of any such change. The assessor((-inturn;))
is required to report this information to the department.

(c) The department may physically inspect exempt prop-
erty after being notified about a change in the use or owner-
ship of exempt property. It may also conduct physical inspec-
tions at any time ((that)) it deems necessary to ((aseertain))
determine the exempt use of the property((:+this)) and may
((inetude)) conduct routine inspections.

(d) The department will determine whether the property
may retain its exempt status or whether it will become taxable
after a change in use is reported.

(5) Notice to owner. The department must notify the
current owner and, in the case of a transfer, the previous legal
owner of the exempt property that the cessation of use of the
property for an exempt purpose has changed the property's
taxable status. The notice must address the applicability of
the rollback provisions ((setferth)) in subsection (3) of this
rule. Within thirty days of receiving this notice, the owner(s)
may submit comments or information to the department as to
why the exemption should not be removed or rollback provi-
sions should not be applied. The department will then issue a
final determination.

(6) County treasurer. The treasurer will ((eompute))
calculate and collect the back taxes and interest due when the
department notifies the treasurer that the property tax exemp-
tion is to be ((eaneeled)) canceled or removed. The interest
will be computed at the same rate and in the same manner as
that ((wpen)) on delinquent property taxes. The back taxes
collected are ((te-be)) disbursed to the taxing districts
impacted by the previous property tax exemption. The inter-
est collected is ((te-be)) placed in the county current expense
fund.

AMENDATORY SECTION (Amending WSR 20-03-105,
filed 1/15/20, effective 2/15/20)

WAC 458-16-560 Housing for ((verylow-ineomte))
qualifying households. (1)(a) Introduction. This rule

explains the real and personal property tax exemption that
may be claimed by nonprofit entities providing rental hous-
ing or lots for mobile homes within a mobile home park,
mobile home park cooperative, or manufactured housing
cooperative for occupancy by ((a-verytow-incomehouse-
held)) qualifving households in accordance with RCW
84.36.560.

(b) Examples. This rule includes examples that identify
a number of facts and then state a conclusion. These exam-
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ples should only be used as a general guide. The tax results of
other situations must be determined after a review of all the
facts and circumstances.

(2) Definitions. For the purposes of this rule, the follow-
ing definitions apply:

(a) "Group home" means a single-family dwelling
financed, in whole or in part, by one or more of the sources
listed in subsection (((3})) (4)(d) of this rule. A "group home"
has multiple units occupied on a twenty-four-hour basis by
persons who are not related by birth or marriage and who are
not dependent upon each other financially. Residents of a
"group home" typically receive financial assistance from the
federal or state government, such as Social Security benefits
or supplementary security insurance((3)).

(b) "Mobile home lot" or "mobile home park" means the
same as these terms are defined in RCW 59.20.030((3)).

(c) "Nonprofit entity" means a:

(1) Nonprofit as defined in RCW 84.36.800 that is
exempt from income tax under section 501(c) of the federal
Internal Revenue Code, as amended;

(i1) Limited partnership in which a general partner is a
nonprofit as defined in RCW 84.36.800 that is exempt from
income tax under section 501(c) of the federal Internal Reve-
nue Code, as amended, a public corporation established
under RCW 35.21.660, 35.21.670, or 35.21.730, a housing
authority created under RCW 35.82.030 or 35.82.300, or a
housing authority meeting the definition in RCW 35.82.210
(2)(a);

(iii) Limited liability company in which a managing
member is a nonprofit as defined in RCW 84.36.800 that is
exempt from income tax under section 501(c) of the federal
Internal Revenue Code, as amended, a public corporation
established under RCW 35.21.660, 35.21.670, or 35.21.730,
a housing authority established under RCW 35.82.030 or
35.82.300, or a housing authority meeting the definition in
RCW 35.82.210 (2)(a); or

(iv) Mobile home park cooperative or a manufactured
housing cooperative, as defined in RCW 59.20.030. A
"mobile home park cooperative" and a "manufactured hous-
ing cooperative" are defined as real property consisting of
common areas and two or more lots held out for placement of
mobile homes, manufactured homes, or park models in which
both the individual lots and the common areas are owned by
an association of shareholders which leases or otherwise
extends the right to occupy individual lots to its own mem-
bers.

(d) "Occupied dwelling unit" means a living unit that is
occupied by an individual or household as of December 31st
of the first assessment year the rental housing or mobile home
park becomes operational or is occupied by an individual or
household on January 1st of each subsequent assessment year
in which the claim for exemption is submitted((3)).

(e) "Qualifying household" means:

(1) Until June 30, 2021, a single person, family, or unre-
lated persons living together whose income is at or below
fifty percent of the median income adjusted for family size as
most recently determined by the federal Department of Hous-
ing and Urban Development for the county in which the
rental housing or mobile home park is located. The median
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income level is that which is in effect as of January 1st of the
year the application for exemption is submitted.

(ii) Beginning July 1, 2021, a single person, family, or

unrelated persons living together whose income is at or
below sixty percent of the median income adjusted for family
size as most recently determined by the federal Department
of Housing and Urban Development for the county in which
the rental housing or mobile home park is located. The
median income level is that which is in effect as of January
1st of the year the application for exemption is submitted.

(f) "Rental housing" means a residential housing facility
or group home that is occupied, but not owned, by ((very
lew-income-households:and

3))) qualifying households.

(3) Initial application and renewal declaration.

(a) Initial application. An initial application for exemp-
tion must be filed with the department on or before March
31st to exempt property from taxes due in the following year.
However, an initial application may be filed after March 31st
if the property is acquired or converted to an exempt use after
that date, if the property may qualify for an exemption under
chapter 84.36 RCW.

(b) Renewal declaration. In order to requalify for exempt
status, a nonprofit entity receiving this exemption must file a
renewal declaration on or before March 31st of every third
year following initial qualification for exemption.

(c) Additional information about the application and
renewal requirements for this exemption can be found in
WAC 458-16-110 Initial application and renewal declaration.

(4) Full exemption. Real and personal property is
exempt from property taxes if:

(a) The property is owned or used by a nonprofit entity,
as defined in subsection (2) of this rule, in providing rental

housing for ((verytew-ineome)) qualifying households or
used to provide a lot of land upon which a mobile home for a

((verytew-ineome)) qualifying household will be placed in a
mobile home park;

(b) The benefit of the exemption is received by the non-
profit entity. That is, if the property is leased to or used by,
but not owned by, a nonprofit entity, the reduction in property
taxes due to the exemption is passed on to the nonprofit user
either through a reduction in rent, reimbursement of rent, or
property tax paid;

(c) At least seventy-five percent of the occupied dwell-
ing units in the rental housing or lots in the mobile home park
are occupied by ((verylow-ineeme)) qualifying households;
and

(d) The rental housing or lots in the mobile home park
are insured, financed, or assisted, in whole or in part, through
one or more of the following sources:

(i) A federal or state housing program administered by
the department of commerce;
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(ii) A federal housing program administered by a city or
county government;

(iii) An affordable housing levy authorized under RCW
84.52.105;

(iv) The surcharges authorized by RCW 36.22.178 and
36.22.179 and any of the surcharges authorized in chapter
43.185C RCW; or

(v) The Washington state housing finance commission,
provided that the financing is for a mobile home park cooper-
ative or a manufactured housing cooperative, as defined in
RCW 59.20.030, or a nonprofit entity.

((4)) (5) Partial exemption. If less than seventy-five
percent of the occupied dwelling units within the rental hous-
ing or lots in the mobile home park are occupied by ((very
lew-ineome)) qualifying households, the rental housing or
mobile home park is eligible for a partial exemption on the
real property and a total exemption on the housing's or park's
personal property. The property must be owned or used by a
nonprofit entity in providing rental housing for ((verytow-
ineeme)) qualifying households or used to provide a lot upon
which a mobile home for a ((verytew-ineeme)) qualifying
household will be placed in a mobile home park.

(a) A partial exemption will be allowed for each dwell-
ing unit in the rental housing or for each lot in the mobile
home park occupied by a ((verytow-ineeme)) qualifying
household; and

(b) The amount of the real property exemption will be
calculated by multiplying the assessed value of the property
reasonably necessary to provide the rental housing or to oper-
ate the mobile home park by a fraction. The formula for
determining the fraction is as follows:

(i) The numerator of the fraction is the number of dwell-
ing units or lots occupied by ((verylow-ineome)) qualifying
households as of December 31st of the first assessment year
in which the rental housing facility or mobile home park
becomes operational, or on January 1st of each subsequent
assessment year in which the claim for exemption is submit-
ted; and

(i) The denominator of the fraction is the total number
of dwelling units or lots occupied as of December 3 1st of the
first assessment year in which the rental housing facility or
mobile home park becomes operational, or on January Ist of
each subsequent assessment year in which the claim for
exemption is submitted.

((65))) (6) Exempt facility with three or fewer units or
a mobile home park with three or fewer lots with vacancy
on January 1st. If the rental housing or mobile home park is
comprised of three or fewer dwelling units or lots and there
are any unoccupied dwelling units or lots on January 1st, the
department will determine the size of the exemption based on
the number of occupied dwelling units or lots as of December
31st of the first assessment year the rental housing becomes
operational, and on May 1st of each subsequent assessment
year in which a claim for exemption is submitted. For exam-
ple, if one-half of an exempt duplex is vacant on January 1st
and it is the duplex's third year of operation, the department
will determine the size of the exemption based on the number
of occupied units on May 1st of that assessment year.

(- Fnelitieswith-terorfeweruhnits-or-mobile home
parks—with-ten—erfewerltots—)) (7) Allowance for income
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growth. Because the occupants of rental housing and mobile
home parks granted an exemption under RCW 84.36.560 are
generally attempting to improve their financial situation, the
income of the household is likely to fluctuate during the time
they occupy the rental housing unit or lot in the mobile home
park.

(a) In an attempt to assist these households in improving
their circumstances, the exemption will continue for specific
rental housing units or mobile home lots ((when)) if the rental

housing or mobile home park continues to meet the certifica-
tion requirements in subsection (4)(d) of this rule, and if the

household‘s income rlses above ((ﬁf%y—pefeeﬂt—ef—medﬁﬂ

G-The-household'sincomerises-abovefifty pereent-of
the-medianineome)) the applicable "qualifying household"
threshold in subsection (2)(e) of this rule, but remains at or
below eighty percent of the median income adjusted for fam-
ily size as most recently determined by the federal Depart-
ment of Housing and Urban Development for the county in
which the rental housing or mobile home park is located; and

((Gi-Therental housing-ermobile-heme park-eceontinues
to-meet-the-eertifieationrequirements-of a—very tow-neome
housingprogramlisted-insubseetion- (3} ) -of thisrule;-and))

(b) If a ((dweling)) rental housing unit or mobile home
lot receiving an exemption under ((this)) the exception in (a)
of this subsection becomes vacant and is subsequently

rerented, the income of the household moving into the rental

unit or onto the mobile home lot must ((be-at-er-belowfifty

and-YrbanDevelopment for-the-countyin-which-therental
heusing-ormebile-hemeparkislocated)) meet the applicable

median income requirements for a qualifying household as
described in subsection (2)(e) of this rule to remain exempt
from property tax.

(c) Example. If a rental unit is occupied by a qualifying
household whose income rises up to ((sixty)) seventy percent
of median income, the unit will retain its exempt status as
long as the household continues to occupy the rental unit and
the household's income remains below eighty percent of
median income. If the residents of ((this)) the rental unit
move out on June 1st and the unit is subsequently rented to a
qualifying household whose income is at or below ((ﬁf%y—pef-
eent-of-medianineome;)) the median income threshold in
subsection (2)(e) of this rule, the unit will retain its exempt
status. Conversely, if the rental unit is rented to a household
whose income is above ((fifty-pereent-of)) the median income
threshold in subsection (2)(e) of this rule, the unit becomes
ineligible for exemption as of January 1st of the following
year.

(M) (8) Group homes - Income of residents. The
income of the individual residents of a group home, as
defined in subsection (2) of this rule, will not be combined so
as to constitute the income of a single household. Each resi-
dent will be considered an independent household occupying
a separate dwelling unit. In other words, the income of the
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residents of a group home will not be aggregated when the
department determines the size of the exemption the group
home is entitled to receive. For example, if there are six resi-
dents in a group home, the department will process the appli-
cation for exemption as if there were six separate dwelling
units and determine the size of the exemption on that basis. If
three of the residents have income at or below ((fifty-pereent
of)) the median income threshold in subsection (2)(e) of this
rule, the group home will receive a fifty percent reduction in
the property taxes due on the group home.

((8))) (9) Eligibility of property unoccupied at the
time of initial application or at any time after the exemp-
tion is granted. Property that is unoccupied at the time of ini-
tial application or on January Ist of any subsequent year is
still eligible for exemption if certain conditions are met. If the
property is currently taxable, it may receive exempt status as
of the assessment year in which the claim for exemption is
submitted. If the property is currently exempt but the exempt
use will cease or will be reduced because of renovations or
repairs, the exempt status of the property may be continued
for taxes payable the next year. The following conditions
must be satisfied to receive an exemption under either of
these circumstances:

(a) The rental housing or mobile home park will be used
for the exempt purpose stated in RCW 84.36.560 within two
assessment years;

(b) The nonprofit entity applying for or receiving the
exemption has obtained a commitment for financing, in
whole or in part, to acquire, construct, remodel, renovate, or
otherwise convert the property to provide housing for ((very
lew-ineome)) qualifying households from one or more of the
sources listed in subsection ((3})) (4)(d) of this rule;

(c) The nonprofit entity has manifested its intent in writ-
ing to construct, remodel, renovate, or otherwise convert the
rental housing or mobile home park to housing for ((very
lew-ineome)) qualifying households; and

(d) If less than the entire facility or mobile home park
will be used to provide rental housing or mobile home lots for
((verytew-ineeme)) qualifying households, only that portion
is entitled to an exemption under this rule.

(%)) (10) Exclusive use required. To be exempt under
RCW 84.36.560, the property must be exclusively used to
provide rental housing or mobile home lots for ((verytow-
ineome)) qualifying households, except as provided in RCW
84.36.805.

((9))) (11) Payments in-lieu of property tax will be
accepted. Any nonprofit entity that qualifies for a property
tax exemption under RCW 84.36.560 may agree to make
payments to the city, county, or other political subdivision for
the improvements, services, and facilities furnished by the
city, county, or political subdivision for the benefit of the
exempt rental housing facility or mobile home lots. However,
these payments may not exceed the amount of property tax
last levied as the annual tax by the city, county, or political
subdivision ((#pesr)) on the property prior to the time the
exemption was effective.
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WSR 20-20-103
EXPEDITED RULES
DEPARTMENT OF HEALTH
(Board of Physical Therapy)
[Filed October 5, 2020, 3:06 p.m.]

Title of Rule and Other Identifying Information: WAC
246-915-110 AIDS education and training, the board of phys-
ical therapy (board) is proposing expedited rule making to
repeal WAC 246-915-110 in support of ESHB 1551.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Effective June 11,
2020, the following laws are repealed as a result of ESHB
1551: RCW 70.24.260 Emergency medical personnel—
Rules for AIDS education and training, 70.24.270 Health
professionals—Rules for AIDS education and training,
70.24.310 Health care facility employees—Rules for AIDS
education and training.

As a result of these laws being repealed, the department
will repeal and not enforce chapter 246-12 WAC, Part 8 -
AIDS prevention and information education requirements.
These rules detail the definitions, acceptable training and
education, and documentation requirements for health pro-
fessionals and employees concerning AIDS.

WAC 246-915-110 under the authority of the physical
therapy board requires seven clock hours of AIDS education
and compliance with WAC 246-12, Part 8. The board is pro-
posing to repeal WAC 246-915-110, and will no longer
enforce this rule during the repeal process.

Reasons Supporting Proposal: When Washington
adopted statues [statutes] concerning AIDS, very little was
known about the disease compared to today. Now, AIDS is so
treatable and preventable, governor Inslee issued a proclama-
tion in 2014 supporting End AIDS Washington; a statewide
initiative to reduce new HIV cases by fifty percent by the end
of 2020. Part of this effort includes reducing stigma, which
includes updating state law. ESHB 1551 repeals statutes con-
cerning AIDS education and training for emergency medical
personnel, health professionals, and health care facility
employees to help reduce stigma towards people living with
HIV by not singling out AIDS as an exceptional disease that
requires specific training and education separate from other
health conditions.

Statutory Authority for Adoption: RCW 18.74.023.

Statute Being Implemented: ESHB 1551 (chapter 76,
Laws of 2020).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Kris Waidley, 111 Israel
Road S.W., Tumwater, WA 98501, 360-236-4847.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

The statute on which the rule is based has been repealed
and has not been replaced by another statute provid-
ing statutory authority for the rule.

Explanation of the Reason the Agency Believes the

Expedited Rule-Making Process is Appropriate: RCW
34.05.535 (2)(a) allow([s] for rules to be repealed using the
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expedited rule-making process if the statute on which the rule
is based has been repealed and has not been replaced by
another statute providing statutory authority for the rule.
RCW 34.05.353 (2)(c) authorizes an expedited repeal if the
rule is no longer necessary because of changed circum-
stances.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Kris Waidely, Depart-
ment of Health, P.O. Box 47852, Olympia, WA 98504,
phone 360-236-4847, fax 360-236-2901, email https://
fortress.wa.gov/doh/policyreview, AND RECEIVED BY
December 7, 2020.

October 5, 2020
Renee Fullerton
Executive Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-915-110 AIDS education and training.

WSR 20-20-114
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed October 6, 2020, 10:33 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-249 Artistic and cultural organizations.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department of
revenue (DOR) intends to update and amend WAC 458-20-
249 to incorporate 2020 legislation, chapter 139, Laws of
2020 (ESB 5402). In addition, the rule has been updated with
formatting changes to improve clarity.

Reasons Supporting Proposal: The Washington legisla-
ture enacted statutory changes in 2020 to RCW 82.04.4327
and 82.04.4328 to simplify administration that necessitated
an amendment to the rule. The rule is also being updated to
provide guidance, clarity and for easier reference.

Statutory Authority for Adoption: RCW 82.01.060,
82.32.300.

Statute Being Implemented: RCW 82.04.4327, 82.04.-
4328.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOR, governmental.

WSR 20-20-114

Name of Agency Personnel Responsible for Drafting:
Melinda Mandell, 6400 Linderson Way S.W., Tumwater,
360-534-1584; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: No substan-
tive changes were made to the existing rule other than to
update and simplify it to facilitate administration.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Melinda Mandell, DOR,
P.O. Box 47453, phone 360-534-1584, fax 360-534-1606,
email MelindaM@dor.wa.gov, AND RECEIVED BY
December 7, 2020.

October 6, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 86-07-006,
filed 3/6/86)

L

. ——the—term)) (1) Introduction. This rule explains

deductions and exemptions from Washington business and
occupation tax, retail sales tax and use tax as applied to artis-
tic and cultural organizations. Readers may refer to the fol-
lowing for additional information.

RCW 82.04.4327 Deductions—Artistic and cultural

organizations—Income from business activities.

RCW_ 82.04.4328 Artistic or cultural organization
defined.

RCW 82.08.031 Exemptions—Sales to artistic or cul-
tural organizations of certain objects acquired for exhibition
or presentation.
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RCW 82.12.031 Exemptions—Use by artistic or cultural

organizations of certain objects.

WAC 458-20-169 Nonprofit organizations.

WAC 458-20-178 Use tax and the use of tangible per-
sonal property.

(2) Definitions.

(a) "Artistic or cultural organization" means an organiza-
tion ((whieh)) that is organized and operated exclusively for
the purpose of providing artistic or cultural exhibitions, pre-
sentations, or performances or cultural or art education pro-
grams((;=—)) for viewing or attendance by the general pub-
lic((=)) and meets all of the following requirements:

(1) The organization ((mustbe)) is a not-for-profit corpo-
ration under chapter 24.03 RCW ((and));

(ii) The organization is managed by a governing board of
not less than eight individuals none of whom is a paid

employee of the organization ((erby-a-corporationsele-tnder

Ehaﬁm.gl RE I.ﬂ a_El.Eh.“Eﬁ to quﬂh.ﬁ for ElEEms.HEH oF

E;Eﬁmﬁ trof fr Eﬁl ¥ .Ea*a:mﬂ the-corperation-shall- satisfy the
@)

(iii) No part of ((#s)) the organization's income may be
paid directly or indirectly to its members, stockholders, offi-

cers, directors, or trustees except in the form of services ren-
dered by the corporation in accordance with its purposes and
bylaws;

((@Y)) (iv) Salary or compensation paid to ((its)) the
organization's officers and executives must be only for actual
services rendered, and at levels comparable to the salary or
compensation of like positions within the state;

((€e))) (v) Assets of the corporation must be irrevocably
dedicated to the activities for which the exemption is granted
((anes)):

(vi) On the liquidation, dissolution, or abandonment by
the corporation, assets of the corporation may not inure
directly or indirectly to the benefit of any member or individ-
ual except a nonprofit organization, association, or corpora-
tion which also would be entitled to the exemption;

((€))) (vii) The corporation must be duly licensed or cer-
tified when licensing or certification is required by law or
regulation;

((€e))) (viii) The amounts received that qualify for
exemption must be used for the activities for which the
exemption is granted;

((#)) (ix) Services must be available regardless of race,
color, national origin, or ancestry; and

() (x) The director of revenue ((shall)) must have
access to its books in order to determine whether the corpora-
tion is exempt from taxes.

((®))) (b) The term "artistic or cultural exhibitions, pre-
sentations, or performances or cultural or art education pro-
grams" includes and is limited to:

((f2))) (1) An exhibition or presentation of works of art or
objects of cultural or historical significance, such as those
commonly displayed in art or history museums;

((#Y)) (i1) A musical or dramatic performance or series
of performances; or

((€eY)) (iii) An educational seminar or program, or series
of such programs, offered by the organization to the general
public on an artistic, cultural, or historical subject.((*
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qualifying-organizations:)) (3) Business and occupation tax
deduction. In computing tax under RCW 82.04.4327, an

artistic or cultural organization may deduct the following
from the measure of tax:

(a) All amounts received by the artistic or cultural orga-
nization; and

(b) The value of articles manufactured by the artistic or
cultural organization solely for use by the organization in dis-
playing art objects or presenting artistic or cultural exhibi-
tions, performances, or programs for attendance or viewing
by the general public.

(4) Retail sales tax.

(a) Artistic or cultural organizations ((which-make-any))
that charge((s)) for goods or services ((whieh-are)) included
in the definition of "retail sale" under RCW 82.04.050, must
collect and report the retail sales tax ((thereen)). No sales tax
exemption is available for sales by such organizations.

(b) Such organizations are exempt ((ef)) from paying
retail sales tax ((apen)) on their purchases of certain "objects"
for the purpose of exhibition or presentation to the general
public if the objects are:

(D)) (1) Objects of art;

((&))) (ii) Objects of cultural value;

((3))) (iii) Objects to be used in the creation of a work of
art, other than tools; or

((4))) (iv) Objects to be used in displaying art objects or
presenting artistic or cultural exhibitions or performances.
(RCW 82.08.031)

(c) The term "objects" ((is-deemed-te)) means items of
tangible personal property. It does not include professional or
commercial services rendered by third parties. Where((Ghow-
ever;)) certain services are performed which are merely inci-
dental to sales of tangible personal property, e.g., designing
playbills or altering stage curtains which are then sold to
qualifying organizations, the total charge ((therefere)) will be
exempt.

(d) Charges for materials, equipment, and services
related to repair, maintenance, or replacement of buildings or
structures are not exempt. Thus, e.g., theater seats, aisle car-
peting, air conditioning systems, painting of interior or exte-
rior of buildings, and the like are not tax exempt "objects."”

((BnderWashingtenlaw)) (e) Exempt sales include rent-
als of exempt objects. Examples of objects ((which-maybe

purehased-by)) that qualifying artistic or cultural organiza-
tions may purchase without payment of retail sales tax are:

((®)) (1) Tickets, programs, signs, posters, fliers, and
playbills printed for particular displays or performances;
scenery, costumes, stage((5)) props, scrims, and materials for
their construction;
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((B))) (i) Stage lights, filters, control panels, color
medium, stage drapes, sets, set paint, gallery exhibition mate-
rials, risers, display platforms, and materials for their con-
struction;

((e))) (iii) Sheet music, recordings, musical instruments
and musical supplies for the staging of displays and perfor-
mances;

((8))) (iv) Movie projectors, films, sound systems, video
and sound equipment and supplies ((aad)), computer hard-
ware and standard, prewritten software directly used exclu-
sively in the staging of performances or actual display of art
objects.

(f) Examples of objects ((which-may-be-purchased-by))

that qualifying artistic or cultural organizations may pur-
chase, ((upen)) on which the retail sales tax must be paid are:

((&))) (1) Supplies and equipment for clerical support,
including bulk tickets for general use, stationery, typewriters,
copy machines, and general office supplies;

((8))) (i) Theater seats, lobby furniture, carpeting, vend-
ing machines, and general supplies for audience or patrons'
convenience and use;

((e})) (iii) Shipping and packing materials, crates, boxes,
dunnage, labels, tags, and container-related items for transfer
or storage of exempt objects;

((8))) (iv) Sewing machines and other durable equipment
used to prepare, repair, and maintain exempt objects (such
items are deemed to be "tools," rather than exempt objects);

((&})) (v) Theater or building lighting and utility fixtures
and systems, and computer hardware and software not
directly and exclusively used in staging performances or
actually displaying art objects.

(g) Qualified artistic and cultural organizations may
obtain the tax exemptions by providing their suppliers with a
written statement in essentially the following form:

I, _(buyer's name) , hereby confirm that the items purchased
on _ (date of purchase) , without payment of retail sales tax,
from _ (seller's name) are all objects of art or cultural value
or to be used in the creation of such objects or in displaying
art objects or presenting artistic or cultural exhibitions or per-
formances.

(signature of authorized purchaser)

for: _ (name of organization)
(registration no. of organization)

(h) Vendors who accept such certifications in good faith
(withd L4 l hili ¢ cotioct; i
remitting)) are not required to collect and remit sales tax on
such sales.

(6) Use tax. Under RCW 82.12.031, the use tax does not
apply to the use of any objects ((fer-the-purpeses-explained
Lot inthisrl l hich 41 1ol 1

be-exemptif)) that would be exempt from sales tax had the
objects ((were)) been purchased in this state. The use tax
applies ((apen)) to all other items of tangible personal prop-
erty ((ased-by)) that artistic or cultural organizations use
upon which retail sales tax has not been paid.

WSR 20-20-124

WSR 20-20-124
EXPEDITED RULES
DEPARTMENT OF
ENTERPRISE SERVICES
[Filed October 6, 2020, 1:30 p.m.]

Title of Rule and Other Identifying Information: Public
records, develops and explains the department's process for
responding to public record requests. Includes updated refer-
ence to legislative statutory fee schedule.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The changes clar-
ify the language of rule WAC 200-01-075 without changing
its effect. Additional changes update descriptions of the
department to align with its current structure and organiza-
tion

Reasons Supporting Proposal: WAC 200-01-075(1)
adopts the statutory fee schedule, RCW 42.56.120 Charges
for copying. The relevant section of this Public Records Act
(PRA) statute states "An agency may waive any charge
assessed for a request pursuant to agency rules and regula-
tions RCW 42.56.120(4)." However in the current WAC, the
preceding statement is: "DES may charge for providing pub-
lic records or waive charges for providing public records."”
This statement is confusing for two reasons:

(1) The statement adds no new information concerning
waivers.

(i1) The statement is immediately followed by the statu-
tory reference that conditions waivers of any charges on
"agency rules."

Removing the sentence above clarifies the agency rule
because the revised WAC will neither permit nor refer to
waivers.

Statutory Authority for Adoption: RCW 34.05.353 pro-
vides that an agency may file notice for expedited rule mak-
ing when rules meet any one of the following criteria. RCW
34.05.353 (1)(a) to (f).

Statute Being Implemented: RCW 42.56.120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of enterprise services,
governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Harold Goldes, 1500 Jef-
ferson [Street], Olympia, WA, 360-480-8425.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Is being amended after a review under RCW 34.05.328.

This notice meets the following criteria to use the expe-
dited repeal process for these rules:

Other rules of the agency or of another agency govern
the same activity as the rule, making the rule redun-
dant.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: WAC 200-
01-075(1) adopts the statutory fee schedule, RCW 42.56.120
Charges for copying. The relevant section of this PRA statute
states "An agency may waive any charge assessed for a
request pursuant to agency rules and regulations RCW
42.56.120(4)." However in the current WAC, the preceding
statement is: "DES may charge for providing public records
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or waive charges for providing public records." This state-
ment is confusing for two reasons:

(1) The statement adds no new information concerning
waivers.

(1) The statement is immediately followed by the statu-
tory reference that conditions waivers of any charges on
"agency rules."

Removing the sentence above clarifies the agency rule
because the revised WAC will neither permit nor refer to
waivers.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Jack Zeigler, Department
of Enterprise Services, 1500 Jefferson Street, Olympia, WA
98504-1410, email jack.zeigler@des.wa.gov, AND
RECEIVED BY December 7, 2020.

October 6, 2020
Jack Zeigler
Policy and Rules Manager

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-010 Purpose. ((Fhe-purpese-ofthis-chap-
te.f 1510 pro ide-rulesfor the. El.eﬁamﬁem of Eﬁm.f‘me St
ilses. to Hﬁﬁllali.mﬂt thel ﬁiEIiSEﬁS of chap E]E.f 23 é. EIEEI
ehapter:)) (1) These rules establish the procedures DES will

follow in order to provide full access to public records.
These rules (a) provide information to persons wishing
to request DES public records and (b) establish processes for
both requestors and DES staff to fully assist the public in
obtaining such access.
(2) In carrying out its public records responsibilities DES

will be guided by the provisions of chapter 42.56 RCW, Pub-
lic Records Act.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-015 Definitions. The definitions set forth
in RCW 42.56.010 apply throughout this chapter. In addition,
the definitions in this section apply throughout this chapter
unless the context clearly requires otherwise.

(1) "Commercial purposes" means a business activity by
any form of business enterprise intended to generate revenue
or financial benefit.

(2) "Customary business hours" refers to Olympia
administrative office hours which are 8:00 a.m. to 5:00 p.m.,
Monday through Friday, excluding holidays and days DES is
closed.
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(3) "Days" means calendar days unless otherwise stated.

((&)) (4) "DES" or "department" means the department
of enterprise services established in chapter ((43;Laws-of
206H)) 43.19 RCW. Where appropriate, DES or agency also
refers to the staff and employees of the department of enter-
prise services.

((63)) (5) "Director" means the director of the depart-
ment of enterprise services.

((4))) (6) "Electronic format" or "electronic records" or
"electronic records format" refer to digital records as distinct
from paper; examples include email, Word or Excel docu-
ments, PDF or media files.

(7) "Page" means one impression/image on a single side
of a sheet of paper. It also applies to one electronic image of
((ene)) a single side of a sheet of paper. For example, DES
considers a physical sheet of paper with an impression/image
on both sides as two pages.

((65))) (8) "Public Records Act" means the same as chap-
ter 42.56 RCW.

(9) "Public records officer" means the public records
officer or designee for the department of enterprise services
appointed by the director.

(10) "Request" or "PRR" or "PRRs" means a public
records request made pursuant to chapter 42.56 RCW.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-020 ((Deseription—of)) About the
department of enterprise services. ((Fhe-department—ere-

985604-)) Headquartered in Olympia and located in the 1500

Jefferson Building, 1500 Jefferson, Olympia, Washington,

DES employs people, maintains service locations, and staffs
major field offices in Olympia, across the state, and in Idaho.

Contact and location information and the agency organiza-
tional chart are available on our website at des.wa.gov.

In addition to being a regulatory agency, DES provides
services for state government, local governments, the public,

private businesses, and state employees. DES is organized
into the following service areas:

(1) Executive office and administrative services for the
agency.
(2) Contracting and purchasing;

(3) Employee assistance program;

(4) Employee training and development;

(5) Facilities and leasing;
(6) Printing and mail;
7) Risk management;
(8) Small agency services;
(9) Surplus; and
(10) Travel, cars, and parking.
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AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-030 Public records officer. (1) The pub-
lic records officer is appointed by the director and is located
in the ((eontraets—andlegal-affairs-division-ofthe-depart-

ment)) Olympia office.
(2) The public records officer is in charge of the ((depart-

ment's)) DES public records program. The public records
officer is responsible for ((the-implementation-of-the-depart-
me&t—s—%u%es—mga%dmg—me—?e}ease—e#pﬁbhﬁeeefds—fef

t—h—ts—reg—afd—aﬂd))_ i
(a ) verseemg compliance with the Public Records Act
))1

(b) Implementing DES rules regarding the release of

public records for inspection and copying;

(¢) Coordinating DES staff in this regard.

(3) In compliance with DES policy, the public records
officer may ((ehoese)) delegate a designee to act in ((his-er
her)) the officer's place to carry out the responsibilities in this
chapter, including processing and responding to public
records requests. The ((department's)) DES public records
officer will provide the fullest assistance to requestors.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-040 Processing of public records
requests—Request. (1) ((Any-persen—-wishing-te-inspeet-or
eopy-publierecords-of DES-maysubmit the requestin-writing

1

> > ]

addressed-to-thepublie records-officer—Therequestshould
inelude-the fellowinginformation:)) Publicly available web

records.

Before submitting a PRR, persons seeking DES public
records are strongly encouraged to first review the DES web-
site at www.des.wa.gov.

Another website, data.wa.gov, offers data collected from
a variety of government agencies. This website provides sub-
stantial numbers of public records concerning agency busi-
ness that are free for viewing and downloading at any time
and accessible without submitting a PRR to DES.

(2) Public Records Act requests. DES requires no special
form. However, all Public Records Act requests to DES must
be sent only to the public records officer in the Olympia
office. DES will accept PRRs in any one of the following

ways:

Email: publicrecords@des.wa.gov
U.S. mail or delivery:

Public Records Officer
Department of Enterprise Services
1500 Jefferson Street E.

P.O. Box 42445

Olympia, WA 98504-2445

Requestors are strongly encouraged to submit written
requests. At a minimum, a written request must include the
following information:

* Name of requestor;

((»Address-ofrequestor;
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- ik tonineludi ont ]
and-any-ematl-address;))

* Contact information;

* Identification of the public records adequate for the
public records officer to locate the records; and

* The date and time of day of the request.

(())) (3) If the requestor wishes to have copies of the
records made instead of inspecting them, ((he-ershe)) the
request should so indicate. Costs will be assessed in compli-
ance with WAC 200-01-075.

((éé%feq&es{—feﬂﬂ—ls—awlab}e—feﬁuse—by—feqﬁes{efs—a{

ing:)) DES accepts in-person requests at the Olympia admin-
istrative office during customary business hours. If DES

receives an oral request, the public records officer will reduce
the request to writing and verify in writing with the requestor
that it correctly memorialized the request.

Only the Olympia administrative office is authorized to
accept public records requests.

Offices other than the Olympia administrative office,

other DES email addresses, other DES fax or phone numbers,
and other DES staff are not authorized to accept Public

Records Act requests to DES.

All communications with DES to access public records
of the department or to seek assistance in making such a
request, or for the purpose of obtaining information, making

requests or making inquiries concerning the agency's rules
for compliance with the Public Records Act shall be

addressed as follows:

Public Records Officer
Department of Enterprise Services
1500 Jefferson Street E.

P.O. Box 42445

Olympia, WA 98504-2445

Communications seeking DES records sent or provided
to unauthorized locations, addresses or staff, will not be
accepted or processed as PRRs. DES will process such com-
munications as general informal inquiries, general correspon-
dence, general requests for information, or discovery, as
appropriate. The requestor may resubmit his/her request to
the public records officer at the Olympia office.

This Public Records Act records request procedure pro-
vides the fullest assistance to requestors by:

(a) Establishing a uniform point of contact for all Public
Records Act requests to DES and related inquiries, consistent
with the public records officer contact information published
in the Washington State Register. and pursuant to RCW
42.56.580;

(b) Enabling DES to promptly distinguish PRRs from the
high volume of other daily communications to DES on mul-
tiple topics. This enables timely responses and avoids exces-
sive interference with essential agency functions as provided
in RCW 42.56.100; and

Expedited
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(¢) Ensuring that PRRs are centrally reviewed during
customary business hours by the public records officer, so
DES may more efficiently assign a tracking number to the
request, log it in, review it, provide an initial or other
response within five business days after receipt as provided
in RCW 42.56.520, and otherwise timely process the request
pursuant to the Public Records Act and these rules.

(4) Processing - General. The public records officer
oversees compliance with the Public Records Act. The public
records officer and the office will provide the fullest assis-
tance to requestors: ensure that public records are protected
from damage or disorganization; and prevent fulfilling public
records requests from causing excessive interference with
essential functions of the office. More information about sub-
mitting public records requests to the office is in this chapter
and on the DES website.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-045 Processing of public records

requests—Response. (1) DES shall respond promptly to
requests for records made under the Public Records Act.

Within five business days of ((reeeipt-oftherequest;)) receiv-
ing a PRR, DES will log the request and assign the request a
tracking number. The public records officer will evaluate the
request according to the nature of the request, clarity. vol-
ume, and availability of requested records.

(2) Response. Following the initial evaluation of the
request, and within five business days of receipt of the
request, the public records officer will do one or more of the
following:

(a) Make the requested records available for inspection
or copying((;

))) including:

(1) If copies are available on the DES website, provide an
internet address and link on the website to specific records

requested;

(ii) If copies are requested and payment of a deposit for
the copies, if any, is made or terms of payment are agreed
upon, send the copies to the requestor((;

Peovid by ol —
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(b) Acknowledge receipt of the request and provide a

reasonable estimate of when records or an installment of
records will be available (the public records officer may
revise the estimate of when records will be available); or

(c) Acknowledge receipt of the request and ask the
requestor to clarify all or any part of the request that is
unclear, and provide, to the greatest extent possible, a reason-
able estimate of the time DES will require to respond to the
unclear request or unclear part of a request if it is not clari-
fied.

(1) Such clarification may be requested and provided by
telephone and memorialized in writing, or by email or letter;

(i1) Clarification may include identifying a record with
specificity sufficient for DES to locate or produce the record;

(iii) If the requestor fails to respond to a request for clar-
ification and the entire request is unclear, DES need not
respond to it. DES will respond to those portions of a request
that are clear: or

(d) Deny the request.

(3) If requested records contain information that may

affect rights of others and may be exempt from disclosure,
then prior to providing the records, the public records officer

may give notice to such others whose rights may be affected
by the disclosure. When such notice is given, affected others
at their option may contact the requestor and ask the
requestor to revise the request. The affected others may, if
necessary, seek a court order to prevent or limit the disclosure
pursuant to RCW 42.56.540. The notice to all parties, to the
affected others or to agencies will include a copy of the

request.

(4) Additional time to respond. Additional time for the
office to respond to a request may be based upon the need to
clarify the request, locate and assemble the records requested,
notify affected others or agencies affected by the request, or
determine whether any of the information requested is
exempt and that a denial should be made as to all or part of

the request.

(5) Exemptions. Public records may be exempt from dis-
closure, in whole or in part. If DES believes that a record is
exempt from disclosure and should be withheld (in whole or
in part) the public records officer will provide an exemption
log which will identify the record, state the specific exemp-
tion and provide a brief explanation of why the record or a
portion of the record is being withheld.
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If only a portion of a record is exempt from disclosure,

but the remainder is not exempt, the public records officer
will redact the exempt portions, provide the nonexempt por-
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(3) DES will notify the requestor of the scheduled
appointment. The requestor must inspect the requested
records within thirty days of the scheduled appointment. If

tions, and state within the exemption log the specific exemp-

the requestor or a representative of the requestor fails to

tion and provide a brief explanation of why the portions of

inspect the records within the thirty-day period or fails to

the record are exempt from disclosure.

(6) Communication encouraged. If the requestor has not

received a response in writing or has questions or concerns

make other arrangements, DES may close the request and

refile the assembled records. If the requestor makes a request
for the same records, it will be processed as a new request.

regarding the records request, the requestor is encouraged to
contact the public records officer.
(7) The public records officer will close a request and

(4) Agency facilities shall be made available to any per-

son for the copying of public records except when and to the
extent that this would unreasonably disrupt the operations of

notify the requestor that DES has closed the request adminis-
tratively under the following conditions:

(a) When the requestor withdraws the request;

(b) When the requestor fails to fulfill an obligation to

inspect the records; or
(c) When the requestor fails to pay a deposit, partial pay-

the agency.

Inspections are conducted in accordance with the
requirement that agencies protect the requested records from
damage or disorganization. No member of the public shall
remove a document from the inspection area or disassemble
or alter any public record.

ment, or final payment for the requested copies.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-050 Inspection of public records. (((H
S i otherd i DES-will i

for-inspeetion:)) (1) A requestor must notify DES in advance
of their intent to inspect public records. Using the tracking ID
that DES assigns to each public records request, a requestor
must identify with specificity and in advance, the records the
requestor wishes to inspect. DES will assist the requestor in
scheduling an appointment for inspection and may propose
convenient alternatives to an in-person visit. Public records
will be available for inspection during customary business
hours and when staff are available to assist the requestor.

(2) When the request to inspect is for a large number of
records, the public records officer may schedule inspection in
installments.

(5) After inspection is complete, the requestor may wish
to identify which documents the requestor wishes the agency

to copy.

(a) Where DES charges for copies, the requestor must
pay for the copies prior to the copies being provided to the
requestor.

(b) Electronic records will be provided as a link to the
records on the DES website if the records are located on the
website, or in a format used by DES and which is generally
commercially available.

(6) When the inspection of the requested records is com-
plete and any requested copies are provided, the public
records officer will close the PRR.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-055 Protection of public records. (1)
((Fhe-department)) DES will maintain its records in a reason-

ably organized manner. ((Fhe-department)) DES will take
reasonable ((aetions)) measures to protect records from dam-

age and disorganization. ((A—+requestorshall-nottake DES
s from DES. off 4 | o i :

K s officor . c o 1abi ]

)) If DES records are maintained
in a digital format, they will be provided digitally in response

to a PRR. If records are maintained and inspected on paper, a
requestor may ask for copies.

(2) Records will be made available to the requestor for
inspection subject to the following restrictions:

(a) (Fherecords-maynotberemovedfromtheareades-
ignated:)) Only the public records officer will remove records
from the designated inspection area.

(b) The quantity of records may be limited in accordance

with the ((requested-use)) available space.
(c) All possible care ((will)) shall be taken by the
requestor to prevent damage to the records.

(d) Records ((may)) shall not be marked, altered, cut or
mutilated in any way.

Expedited
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records, DES discovers additional responsive documents that
existed at the time of the request, DES will promptly inform

nspectlon, eating, drinking, and smoking are prohibited.
(f) Records shall not be defaced in any way including

writing on, folding or folding anew if in folded form, tracing
or fastening with clips or other fasteners except those that
((may)) already exist in the file.

(g) Records must be kept in the order in which received.

(h) ((AH-eopyingofrecords—will- be-done-by-departmen-
tal-persennely)) Departmental personnel will provide all
requested copies of records.

(1) ((Reeerds—will-bereturned—te)) The public records
officer ((by-therequester)) will remove the records from the
inspection area when no longer required by the requestor and
no later than the end of the customary ((effiee)) business
hours ((as-set-forth-in-WAC200-01-035)).

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-065 Processing public records
requests—Electronic records. (1) The process for request-
ing electronic public records is the same as for requesting
paper public records.

(2) When a requestor requests records in an electronic
format, the public records officer will provide available non-
exempt electronic public records or portions of such records
that are reasonably locatable in an electronic format ((thatis))
used by the agency and that is generally commercially avail-
able, or in a format that is reasonably translatable from the
format in which the agency keeps the record, or as otherwise
agreed to between the requestor and the public disclosure
officer.

(3) Whenever possible, DES will provide records in
electronic format. If ((the-department)) DES has only a paper
copy of the record, the ((department)) public records officer,
when feasible, may scan the paper record and provide the
resulting electronic copy to the requestor subject to any cost
as provided for in WAC 200-01-075. If ((the-department))
DES maintains the record in electronic format, the record will
be provided in the maintained electronic format unless the
requestor specifically asks to receive the record in paper cop-
ies or it is otherwise not feasible to provide the record in elec-
tronic format.

(4) If a record exists on a web page, DES will respond to
a request for the record by providing the link to the record on
the web page.

(5) Closing withdrawn or abandoned request. The public
records officer will close a request when the requestor:

(a) Withdraws the request;

(b) Fails to clarify an entirely unclear request;

(c) Fails to fulfill an obligation to inspect the records:;

(d) Fails to pay a deposit;

(e) Fails to pay required fees for an installment;

(f) Fails to claim an installment;

(g) Fails to make final payment for the requested copies.

The public records officer will notify the requestor that
DES has closed the request.

(6) Later discovered documents. If, after DES has
informed the requestor that it has provided all available
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the requestor of the newly discovered additional documents
and provide them on an expedited basis.

(7) DES is not required to create a record that does not
otherwise exist.

((€6))) (8) Costs for providing electronic records as pro-
vided in this section are governed by WAC 200-01-075.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-070 Exemptions. (1) DES reserves the
right to determine that a public record ((requested)) is
exempt, in whole or in part, ((eaderthe)) consistent with pro-

visions of ((ehapter42-56-REW)) the Public Records Act or

other applicable provision of law.

2) ((Irﬂ—&dd+&eﬂﬁhefe—afe—exempﬁeﬁs—eﬂtstde—ehe—Pﬁbhe

ng-Hsts-of-individualsfor commereial purpesespursuantto
REW4256:070(9)-)) Certain exemptions other than the Pub-

lic Records Act itself restrict the disclosure of documents
held by DES. Some examples of such other applicable statu-
tory exemptions include, but are not limited to:

RCW 4.92.210: Privileged and confidential contents of
risk management tort claims file.

RCW 5.60.060: Attorney-client privileged records.

RCW 41.04.730: Employee assistance program—Infor-
mation confidential—Exceptions.

(3) DES reserves the right to delete identifying details
when producing any public record when there is reason to
believe that disclosure of such details would be an invasion of
personal privacy protected by RCW 42.56.050.

(4) DES is prohibited by statute from disclosing lists of
individuals or records that may be manipulated to created
lists of individuals for commercial purposes pursuant to
RCW 42.56.070.

AMENDATORY SECTION (Amending WSR 18-09-014,

filed 4/9/18, effective 5/10/18)

WAC 200-01-075 Costs of providing public records.
((H&JPhefeﬂH}e—fee—fer—mspeeﬂﬂg—pﬁbhﬁeeefds—BE—Sﬂmy
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charged;—cheels-or meney-orderto-the-department-ef-enter-
priseserviees:)) (1) The following copy fees and payment
procedures apply to requests to DES under the Public
Records Act and received on or after July 8, 2019, date.

(2) Pursuant to RCW 42.56.120 (2)(b). DES is not calcu-
lating all actual costs for copying records because to do so
would be unduly burdensome for the following reasons:

(a) DES does not have the resources to conduct a study
to determine all its actual copying costs;

(b) To conduct such a study would interfere with other
essential agency functions; and

(c) Through the 2017 legislative process the public and
requestors have commented on and been informed of autho-
rized fees and costs, including for electronic records, pro-
vided in RCW 42.56.120 (2)(b) and (c). (3) and (4).

(3) DES will charge for the electronic delivery, copies of
records, and for transfer and storage media pursuant to the

WSR 20-20-124

Cash is accepted in the exact amount. DES will assist the
requestor in scheduling an appointment to pay for records
during customary office hours and may propose convenient
alternatives to an in-person visit.

(6) DES will close a request when a requestor fails by the
payment date to pay in the manner prescribed.

AMENDATORY SECTION (Amending WSR 12-02-004,
filed 12/22/11, effective 1/22/12)

WAC 200-01-090 ((Communieations—with—the

ageneys)) Commercial purposes. ((AH-communications
h DES b 1sof thed |

http/Awww-des-wa-gev:)) No provisions of any rule con-

tained in this title shall be construed as giving authority to
any DES officer or employee to give, sell, or provide access
to lists of individuals requested for commercial purposes. If a
list of individuals is included in the records requested, DES
may require requestors to identify themselves and the pur-
pose of their request, and provide a signed statement that the

default fees in RCW 42.56.120 (2)(b) and (¢). DES will
charge the following additional applicable fees allowed pur-
suant to RCW 42.56.120:

(a) Customized services pursuant to RCW 42.56.120(3).

(b) Optional alternative fee agreements with a requestor
pursuant to RCW 42.56.120(4).

The charges for copying and delivery methods used by
DES are summarized in the fee schedule available on the
DES website at www.des.wa.gov.

(4) Requestors are required to pay any or all applicable
charges in advance of receiving records.

(5) DES accepts public records payment by cash, money

requestor will not use the list of individuals for commercial

purposes.

When DES has credible indication that a requested list of
individuals might be used for commercial purposes, DES will
investigate the request further. DES will determine on a case-
by-case basis whether such further investigation is necessary,
based on the identity of the requestor, the nature of the
records requested, and any other information available to
DES. When DES determines further investigation is neces-
sary, DES will require requestors to identify the purpose of
their request.

order, or credit card. DES has limited resources to accept in-
person payments. In-person payments are accepted by
appointment only and during customary office hours. Using
the tracking ID that DES assigns to each public records
request, a requestor must identify with specificity and in
advance, the record(s) to which payment applies. Whenever a
requestor has more than one request pending, the agency
must know which fees apply: for this reason the tracking
number is required and is provided on the invoice DES sends
when payment is due.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 200-01-025 Organizations, operations, and proce-
dures.

WAC 200-01-035  Availability of records.

Expedited
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EXPEDITED RULES
EVERETT COMMUNITY COLLEGE
[Filed October 6, 2020, 1:30 p.m.]

Title of Rule and Other Identifying Information: Supple-
mental Title IX Student Conduct Procedures, WAC 132E-
122-410 through 132E-122-49.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: On May 19, 2020,
the Federal Register printed amendments to Title IX regula-
tions (85 F.R. 30575). The new regulations address the griev-
ance process for formal complaints of sexual harassment and
are scheduled to take effect on August 14, 2020. This requires
emergency updates to the college's student conduct code to
be compliant with federal regulations.

Reasons Supporting Proposal: Everett Community Col-
lege (EVCC) is required by the United States Department of
Education to comply with the recently adopted Title IX regu-
lations, which take effect on August 14, 2020.

Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Rule is necessary because of federal law, 20 U.S.C.
1092(f), Title IX of the Education Amendments of 1972, 20
U.S.C. 1682 et seq.

Name of Proponent: EVCC, governmental.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Erin Carr, EVCC-Everett, 425-388-9100;
and Implementation: Rita Belvill, EVCC-Everett, 425-388-
9100.

This notice meets the following criteria to use the expe-
dited adoption process for these rules:

Adopts or incorporates by reference without material
change federal statutes or regulations, Washington
state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those
programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law,
national consensus codes that generally establish
industry standards, if the material adopted or incor-
porated regulates the same subject matter and con-
duct as the adopting or incorporating rule.

Explanation of the Reason the Agency Believes the
Expedited Rule-Making Process is Appropriate: The federal
government implemented these rules which are being
adopted to comply.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Rita Belvill, EVCC, 2000
Tower Street, Everett, WA 98201, phone 425-388-9100,

Expedited
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email rbelvill@everettcc.edu, AND RECEIVED BY Decem-
ber 7, 2020.

December 7, 2020
Rita Belvill
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-01-119,
filed 12/19/17, effective 1/19/18)

WAC 132E-122-170 Reporting—Sexual misconduct
and discrimination. (1) Persons who believe that a sexual
misconduct or discrimination violation has been committed
may contact and make a report to the Title IX coordinator

directly ((et-byfilingareport-ontineat-everettec-edu/Title
£X)).

((Beekyambeley))

Title IX Coordinator
425-388-9271
TitleIXcoordinator@everettcc.edu
Olympus Hall ((26%)) 114

2000 Tower Street

Everett, WA 98201

(2) The person filing the report will be asked to write a
brief statement of allegation(s), including dates, names, a
description of the incident, and the remedy sought.

(3) Sexual misconduct responsible employee report-
ing. Any employee who receives a report, formally or infor-
mally, of an alleged Title IX violation is required to report
such information to the Title IX coordinator. The employee
may contact the Title IX coordinator directly ((€)) at TitleIX
coordinator@everettcc.edu or 425-388-9271((y-ermayfilea
Fitle PXreport-throughthe-college-online reperting-system)).

(4) Campus counselors. If information regarding a pos-
sible sexual misconduct violation is disclosed during a confi-
dential counseling session with a campus counselor, the
counselor is not required to report this information to the
Title IX coordinator.

(5) If the complaint is against the conduct officer or Title
IX coordinator, the matter is to be reported to the vice presi-
dent of ((administrative-serviees)) human resources.

Vice President of ((Administrative-Serviees

vpadmin@everettee-edu)) Human Resources

hr@everettcc.edu
425-388-9232

2000 Tower Street
Everett, WA 98201

NEW SECTION

WAC 132E-122-410 Order of precedence. This sup-
plemental procedure applies to allegations of sexual harass-
ment subject to Title IX jurisdiction pursuant to regulations
promulgated by the United States Department of Education.
See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with Everett Community Col-
lege's standard disciplinary procedures, WAC 132E-122-010
through 132E-122-490, these supplemental procedures shall
take precedence.
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NEW SECTION

WAC 132E-122-420 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
Everett Community College may impose disciplinary sanc-
tions against a student who commits, attempts to commit, or
aids, abets, incites, encourages, or assists another person to
commit, an act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. An Everett Community
College employee conditioning the provision of an aid, bene-
fit, or service of Everett Community College on an individ-
ual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a
reasonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to Everett Community College's educational programs
or activities, or employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and
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(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 132E-122-430 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during an Everett Community College edu-
cational program or activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which Everett Community
College exercised substantial control over both the respon-
dent and the context in which the alleged sexual harassment
occurred. This definition includes any building owned or
controlled by a student organization that is officially recog-
nized by Everett Community College.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit Everett Community College
from pursuing other disciplinary action based on allegations
that the respondent violated other provisions of Everett Com-
munity College's student conduct code, WAC 132E-122-010
through 132E-122-490.

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

NEW SECTION

WAC 132E-122-440 Initiation of Title IX proceed-
ings. (1) Upon receiving the Title IX investigation report
from the Title IX coordinator, the student conduct officer will
independently review the report to determine whether there
are sufficient grounds to pursue a disciplinary action against
the respondent for engaging in prohibited conduct under Title
IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serving
the notice on the respondent and the complainant, and their
respective advisors. The notice must:
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(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s);

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisor(s) during the hearing and that:

(1) The advisor(s) will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) Everett Community College will appoint the party
an advisor of the Everett Community College's choosing at
no cost to the party, if the party fails to do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 132E-122-450 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the chair of the student con-
duct committee will send a hearing notice to all parties, in
compliance with WAC 132E-122-440. In no event will the
hearing date be set less than ten days after the Title IX coor-
dinator provided the final investigation report to the parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether Everett Com-
munity College intends to offer the evidence at the hearing.

NEW SECTION

WAC 132E-122-460 Rights of parties. (1) Everett
Community College's student conduct procedures and this
supplemental procedure shall apply equally to all parties.

(2) Everett Community College bears the burden of
offering and presenting sufficient testimony and evidence to
establish that the respondent is responsible for a Title IX vio-
lation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator will
appoint an advisor of Everett Community College's choosing
on the party's behalf at no expense to the party.

NEW SECTION

WAC 132E-122-470 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
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reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132E-122-480 Initial order. The student conduct
committee will be responsible for conferring and drafting an
initial order that:

(1) Identifies the allegations of sexual harassment;

(2) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(3) Makes findings of fact supporting the determination
of responsibility;

(4) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(5) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(6) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(7) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to Everett Community College's education pro-
grams or activities; and
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(8) Describes the process for appealing the initial order
to Everett Community College's president.

(9) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 132E-122-490 Title IX appeals. (1) The parties
have the right to appeal from the determination of responsi-
bility and/or from a Title IX dismissal, in whole or part, of a
formal complaint, as set forth in the initial order.

(2) The president or the president's delegate will deter-
mine whether the grounds for appeal have merit, provide the
rationale for this conclusion, and state whether the disci-
plinary sanctions and conditions imposed in the initial order
are affirmed, vacated, or amended, and, if amended, set forth
the new disciplinary sanctions and conditions.

(3) If a request for reconsideration is received, the Title
IX coordinator shall respond within seven business days. The
Title IX coordinator shall either deny the request or, if the
Title IX coordinator determines that the request for reconsid-
eration has merit, issue amended findings.

(4) If any of the grounds in the request for appeal do not
meet the grounds in this policy, that request will be denied
and the parties and their advisors will be notified in writing of
the denial and the rationale.

(5) If any of the grounds in the request for appeal meet
the grounds in this policy, then the other party(ies) and their
advisors, and, when appropriate, the investigators and/or the
original decision-maker(s) will be notified of the decision.

(6) The other party(ies) and their advisors, and, when
appropriate, the investigators and/or the original decision-
maker(s) will be mailed, emailed, and/or provided a hard
copy of the request with the approved grounds and be pro-
vided seven business days to submit a response to the portion
of the appeal that was approved and involves them. All
responses will be forwarded by the appeal decision-maker(s)
to all parties for review and comment.

(7) The nonappealing party (if any) may also choose to
raise a new ground for appeal at this time. If so, that will be
reviewed for standing by the appeal decision-maker(s)and
either denied or approved. If approved, it will be forwarded to
the party who initially requested an appeal, the investigator(s)
and/or original decision-maker(s), as necessary, who will
submit their responses in seven business days, which will be
circulated for review and comment by all parties.

(8) Neither party may submit any new requests for
appeal after this time period. The appeal decision-maker(s)
will collect any additional information needed and all docu-
mentation regarding the approved grounds and the subse-
quent responses and will render a decision in no more than
seven business days, barring exigent circumstances. All deci-
sions apply the preponderance of the evidence standard.

(9) A notice of appeal outcome will be sent to all parties
simultaneously including the decision on each approved
ground and rationale for each decision. The notice of appeal
outcome will specify the finding on each ground for appeal,
any specific instructions for remand or reconsideration, any
sanctions that may result which the recipient is permitted to
share according to state or federal law, and the rationale sup-
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porting the essential findings to the extent the recipient is per-
mitted to share under state or federal law.

(10) Notification will be made in writing and may be
delivered by one or more of the following methods: In per-
son, mailed to the local or permanent address of the parties as
indicated in official institutional records, or emailed to the
parties' recipient-issued email or otherwise approved
account. Once mailed, emailed and/or received in-person,
notice will be presumptively delivered.

(11) The grounds for appeal are as follows:

(a) Procedural irregularity that affected the outcome of
the matter;

(b) New evidence that was not reasonably available at
the time the determination regarding responsibility or dis-
missal was made, that could affect the outcome of the matter;
and

(c) The Title IX coordinator, investigator(s), or decision-
maker(s) had a conflict of interest or bias for or against com-
plainants or respondents generally or the specific com-
plainant or respondent that affected the outcome of the mat-
ter.

(12) All decisions reached through this process are final.
No decisions or recommendations arising from this disci-
plinary procedure will be subject to grievance pursuant to any
collective bargaining agreement.

(13) If no request for reconsideration is received within
seven days, the findings become final.

(14) Decisions on appeal are to be deferential to the orig-
inal decision, making changes to the finding only when there
is clear error and to the sanction(s)/responsive action(s) only
if there is a compelling justification to do so.

(15) Appeals are not intended to provide for a full
rehearing of the allegation(s). In most cases, appeals are con-
fined to a review of the written documentation or record of
the original hearing and pertinent documentation regarding
the specific grounds for appeal.

(16) An appeal is not an opportunity for appeal decision-
maker(s) to substitute their judgment for that of the original
decision-maker(s) merely because they disagree with the
finding and/or sanction(s).

(17) Once an appeal is decided, the outcome is final. Fur-
ther appeals are not permitted, even if a decision or sanction
is changed on remand except in the case of a new hearing.

(18) Any amended findings are final and no further
reconsideration is available.

Expedited



		2020-10-16T09:43:07-0700
	Electronic transmittal




