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WSR 20-22-005
PROPOSED RULES
DEPARTMENT OF

CHILDREN, YOUTH, AND FAMILIES
[Filed October 21, 2020, 1:41 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or
34.05.330(1).

Title of Rule and Other Identifying Information: WAC
110-300-0100 General staff qualifications.

Hearing Location(s): On December 8, 2020, telephonic.
Oral comments may be made by calling 360-902-8084 and
leaving a voicemail that includes the comment and an email
or physical mailing address where the department of children,
youth, and families (DCYF) will send its response. Com-
ments received through and including December 8, 2020,
will be considered.

Date of Intended Adoption: December 9, 2020.

Submit Written Comments to: DCYF Rules Coordina-
tor, P.O. Box 40975, email dcyf.rulescoordinator@dcyf.
wa.gov, submit comments online at https://dcyf.wa.gov/
practice/policy-laws-rules/rule-making/participate/online, by
December 8, 2020.

Assistance for Persons with Disabilities: Contact DCYF
rules coordinator, phone 360-902-7956, email dcyf.rulescoor
dinator@dcyf.wa.gov, by December 4, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Allow licensed
early learning providers until August 1, 2026, to comply with
child care licensing rules that require a provider to hold an
early childhood education initial certificate, an early child-
hood education short certificate, or the equivalent.

Reasons Supporting Proposal: The proposed amendment
is necessary to implement section 2, chapter 342, Laws of
2020.

Statutory Authority for Adoption: RCW 43.216.065.

Statute Being Implemented: RCW 43.216.755.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting:
Tyler Farmer, Seattle, 360-628-2151; Implementation and
Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DCYF is not among the agencies listed as
required to comply with RCW 34.05.328 (5)[(a)](i). DCYF
does not voluntarily make that section applicable to the adop-
tion of the proposed rules.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: RCW 43.216.755.
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October 21, 2020
Brenda Villarreal
Rules Coordinator

AMENDATORY SECTION (Amending WSR 20-11-026,
filed 5/13/20, effective 6/13/20)

WAC 110-300-0100 General staff qualifications. All
early learning providers must meet the following require-
ments prior to working:

(1) Family home early learning program licensees
work from their private residence to provide early learning
programing to a group of no more than twelve children pres-
ent at one time.

(a) A family home licensee must meet the following
qualifications upon application:

(1) Be at least eighteen years old;

(i1) Have a high school diploma or equivalent; and

(iii)) Complete the applicable preservice requirements
pursuant to WAC 110-300-0105.

(b) A family home licensee must meet the following
qualifications:

(1) ((Famtly-hemelicensees—must-have-anECEinitial

fieate, e Landverified in the-el

progress-documented-annually:

fe¢))) Have an ECE initial certificate or equivalent by
August 1, 2026, or within five years of being licensed by the
department, whichever occurs later;

(ii) Have an ECE short certificate or equivalent by
August 1, 2028, or within two years of receiving an ECE ini-
tial certificate; and

(iii) Beginning August 1, 2026, a family home licensee
must:

(A) Have an ECE initial certificate or equivalent within
five years of being licensed by the department; and

(B) Have an ECE short certificate or equivalent within
two vears of receiving an ECE initial certificate.

(c) Family home licensees must have all ECE certificates
or equivalent qualifications approved and verified in the
department's electronic workforce registry:
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(d) Family home licensees must have their professional
development progress documented annually;

(e) Family home licensees must provide the following
services:

(1) Be on-site for the daily operation of the early learning
program fifty percent or more of weekly operating hours, or
designate a person with the qualifications of a family home
licensee to be on-site when not present;

(i1) Comply with these foundational quality standards;

(iii) Develop a curriculum philosophy, communicate the
philosophy to all early learning program staff and parents,
and train staff to ensure the philosophy serves all children in
the early learning program;

(iv) Have knowledge of community resources available
to families, including resources for children with special
needs and the ability to share these resources with families;
and

(v) Oversee early learning program staff and support
staff in creating and maintaining staff records.

(2) Center early learning program licensees must
meet the requirements of a center director, listed in subsec-
tion (3) of this section, or hire a center director who meets the
qualifications prior to being granted an initial license. Center
licensees who fulfill the role of center director in their early
learning program must complete all trainings and require-
ments for center directors.

(3) Center directors or assistant directors manage the
early learning program and set appropriate program and staff
expectations.

(a) A center director must meet the following qualifica-
tions:

(i) Be at least eighteen years old;

(i) Have an ECE state certificate or equivalent as
approved and verified in the electronic workforce registry by
the department as follows:

(A) A center director ((werkingat-the-time-thisehapter
becomes—effeetive)) must complete an ECE state certificate

or equivalent ((within—five-years—ofthe-date-thisseetion
beeomes-effeetive)) by August 1, 2026;

(B) A center director hired or promoted after this chapter
becomes effective must have an ECE state certificate or
equivalent within five years of the time of hire.

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in the early learning program
and at least six months of experience in administration or
management or a department approved plan;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105;

(v) If a center director does not meet the minimum qual-
ification requirements, the center early learning program
must employ an assistant director or program supervisor who
meets the minimum qualifications of these positions;

(vi) Have their continued professional development
progress documented annually.

(b) An assistant director must meet the following qualifi-
cations:

(i) Be at least eighteen years old;

(i) Have an ECE state certificate or equivalent as
approved and verified in the electronic workforce registry by
the department as follows:
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(A) An assistant director ((wetking-at-the-time-this-chap-
ter-becomes—effeetive)) must complete an ECE state certifi-

cate or equivalent ((withinfrve-years-of the-date-this-seetion
becomes-—effeetive)) by August 1, 2026;

(B) An assistant director hired or promoted after this
chapter becomes effective must have an ECE state certificate
or equivalent within five years of the time of hire.

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in the early learning program
or two years of experience in administration or management,
or a department approved plan;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105;

(v) Have their continued professional development prog-
ress documented annually.

(c) A center director or assistant director or equivalent
must provide the following services:

(1) Be on-site for the daily operation of the early learning
program fifty percent or more of weekly operating hours up
to forty hours per week, or designate a person with the quali-
fications of an assistant director, program supervisor, or
equivalent. A center director may act as a substitute teacher if
acting as a substitute does not interfere with management or
supervisory responsibilities;

(i1) Comply with foundational quality standards;

(iii) Develop a curriculum philosophy, communicate the
philosophy to all early learning program staff and parents,
and train staff to ensure the philosophy serves all children in
the early learning program (or designate a program supervi-
sor with this responsibility);

(iv) Have knowledge of community resources available
to families, including resources for children with special
needs and be able to share these resources with families; and

(v) Oversee professional development plans for early
learning program staff including, but not limited to:

(A) Providing support to staff for creating and maintain-
ing staff records;

(B) Setting educational goals with staff and locating or
coordinating state-approved training opportunities for staff;
and

(C) Observing and mentoring staff.

(4) Center program supervisors plan the early learning
program services under the oversight of a center director or
assistant director.

(a) A program supervisor must meet the following qual-
ifications:

(1) Be at least eighteen years old;

(i1) Have an ECE state certificate or equivalent ((swithin
required-by-this-seetien)) by August 1, 2026;

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in any early learning program;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105; and

(v) Have their continued professional development prog-
ress documented annually.

(b) A program supervisor performs the following duties:
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(i) Guide the planning of curriculum philosophy, imple-
mentation, and environmental design of the early learning
program;

(i) Comply with foundational quality standards;

(iii) Act as a teacher or director as long as it does not
interfere with the program supervisor's primary responsibili-
ties; and

(iv) Manage the professional development plans and
requirements for staff as needed.

(c) One person may be the center director, assistant
director, and the program supervisor when qualified for all
positions, provided that all requirements of subsection (3)(a)
and (b) of this section are met.

(5) Any individual hired or promoted into a position
detailed in subsections (2), (3), and (4) of this section who
does not have an ECE state certificate or equivalent as
required under subsections (3)(a)(ii), (b)(ii), and (4)(a)(ii) of
this section must instead meet the following requirement as
approved and verified in the electronic workforce registry by
the department:

Then the director, assistant direc-
tor, or program supervisor must
have completed at least this num-
ber of college quarter credits in
early childhood education core

If a center is licensed
for this number of

children: competencies:
(a) 12 or fewer 10
(b) 13t0 24 25
(c) 25 or more 45

(6) Lead teachers are responsible for implementing the
center or family home early learning program. Lead teachers
develop and provide a nurturing and responsive learning
environment that meets the needs of enrolled children.

(a) A lead teacher must meet the following qualifica-
tions:

(1) Be at least eighteen years old;

(i1) Have a high school diploma or equivalent; and

(iii)) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105.

(b) A center lead teacher must meet the following
requirements:

WSR 20-22-005

Gi-Have theirprefessional- developmentprogress-deen-
mented-anntally:)) Have an ECE initial certificate or equiva-
lent by August 1, 2026, or within five years of being hired or
promoted into the position, whichever occurs later;

(ii) Have an ECE short certificate or equivalent by
August 1, 2028, or within two years of receiving an ECE ini-
tial certificate; and

(iii) Beginning August 1, 2026, a center lead teacher
must:

(A) Have an ECE initial certificate or equivalent within
five years of being hired or promoted into this position; and

(B) Have an ECE short certificate or equivalent within
two years of receiving an ECE initial certificate.

(c) Have all ECE certificates or equivalent qualifications
approved and verified in the department's electronic work-
force registry;

(d) Have their professional development progress docu-
mented annually; and

(e) A family home lead teacher must meet the following

(1) Have an ECE initial certificate or equivalent by
August 1, 2026, or within five years of being hired or pro-
moted into the position, whichever occurs later;

ii) Beginning August 1, 2026, a family home lead
teacher must have an ECE initial certificate or equivalent
within five years of being hired or promoted into the position;

(iii) Have all ECE certificates or equivalent qualifica-
tions approved and verified in the department's electronic
workforce registry; and

(iv) Have their professional development progress docu-
mented annually.

(7) Assistant teachers help a lead teacher or licensee
provide instructional support to children and implement
developmentally appropriate programs in center or family
home early learning programs.

(a) An assistant teacher must meet the following qualifi-
cations:

(1) Be at least eighteen years old;

(i1) Have a high school diploma or equivalent; ((and))

(ii1) Have ((aminimum-of-anECEnitial-certificate-or

oal Land Fed in theel . ]

€v))) an ECE initial certificate or equivalent by August
1, 2026, or within five years of being hired or promoted into
this position, whichever occurs later;
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(iv) Beginning August 1, 2026, an assistant teacher must

have an ECE initial certificate or equivalent within five years
of being hired or promoted into the position;

(v) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105; and

((6#)) (vi) Have their professional development progress
documented annually.

(b) Assistant teachers may work alone with children with
regular, scheduled, and documented oversight and on-the-job
classroom training from the classroom's assigned lead
teacher who is primarily responsible for the care of the same
group of children for the majority of their day.

(c) For continuity of care, assistant teachers can act as a
substitute lead teacher up to two weeks. If longer than two
weeks, the provider must notify the department with a plan to
manage the classroom.

(8) Aides provide classroom support to an assistant
teacher, lead teacher, program supervisor, center director,
assistant director, or family home licensee. Aides must meet
the following qualifications:

(a) Be at least fourteen years old,

(b) Have a high school diploma or equivalent, or be cur-
rently enrolled in high school or an equivalent education pro-
gram;

(c) Complete the applicable preservice requirements,
pursuant to WAC 110-300-0105;

(d) Have their professional development progress docu-
mented annually; and

(e) Aides may be counted in the staff-to-child ratio if
they are working under the continuous oversight of a lead
teacher, program supervisor, center director, assistant direc-
tor, assistant teacher, or family home licensee.

(i) Aides working nineteen or fewer hours per month can
be counted towards staff-to-child ratio with applicable pre-
service requirements pursuant to WAC 110-300-0105 but
without in-service training requirements pursuant to WAC
110-300-0107 (1)(a).

(1) Aides who work more than nineteen hours per month
and who have a cumulative twelve months of employment
must complete applicable preservice requirements detailed in
WAC 110-300-0105 and the in-service training detailed in
WAC 110-300-0107 (1)(a).

(9) Other personnel who do not directly care for chil-
dren and are not listed in subsections (1) through (8) of this
section must meet the following qualifications:

(a) Complete and pass a background check, pursuant to
chapter 110-06 WAC;

(b) Have a negative TB test, pursuant to WAC 110-300-
0105; and

(c) Complete program based staff policies and training,
pursuant to WAC 110-300-0110.

(10) Volunteers help at early learning programs. Volun-
teers must meet the following qualifications:

(a) Be at least fourteen years old (volunteers must have
written permission to volunteer from their parent or guardian
if they are under eighteen years old);

(b) Work under the continuous oversight of a lead
teacher, program supervisor, center director, assistant direc-
tor, assistant teacher, or family home licensee;

Proposed
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(c) Regular, ongoing volunteers may count in staff-to-
child ratio if they:

(1) Complete and pass a background check, pursuant to
chapter 110-06 WAC;

(i) Complete a TB test, pursuant to WAC 110-300-
0105;

(iii) Complete the training requirements, pursuant to
WAC 110-300-0106;

(iv) Complete program based staff policies and training,
pursuant to WAC 110-300-0110; and

(v) Have their professional development progress docu-
mented annually.

(d) Occasional volunteers must comply with (a) and (b)
of this subsection and cannot count in staff-to-child ratio.
Occasional volunteers may include, but are not limited to, a
parent or guardian helping on a field trip, special guest pre-
senters, or a parent or guardian, family member, or commu-
nity member helping with a cultural celebration.

WSR 20-22-037
WITHDRAWAL OF PROPOSED RULES
STATE BOARD OF EDUCATION

[Filed October 27, 2020, 11:27 a.m.]

The state board of education requests withdrawal of pro-
posed rules WSR 20-19-022 filed by the board on September
4. The proposed changes to chapter 180-16 WAC would have
made permanent emergency rules previously adopted by the
board. However, we are not able to prepare the required
school district impact statement in time for the hearing and
therefore are requesting to cancel the hearing and withdraw
the CR-102. The agency will refile when the required state-
ment is ready.

Randy Spaulding
Executive Director

WSR 20-22-038
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 27, 2020, 2:20 p.m.]

Continuance of WSR 20-19-132.

Preproposal statement of inquiry was filed as WSR 20-
06-060.

Title of Rule and Other Identifying Information: Chapter
296-17 WAC, General reporting rules, audit and recordkeep-
ing, rates and rating system for Washington workers' com-
pensation insurance; and chapter 296-17A WAC, Classifica-
tions for Washington workers' compensation insurance.

Hearing Location(s): On October 27, 2020, at 1 p.m.
Zoom hearing. Join electronically at https://zoom.us/j/97
481806932, Meeting ID: 974 8180 6932, Passcode: 3B"K
7QVm. Joining by phone: +1-253-215-8782 US (Tacoma),
Meeting ID: 974 8180 6932, Passcode: 43372117; and on
October 29, 2020, at 1 p.m. Join Zoom meeting electronically



Washington State Register, Issue 20-22

at https://zoom.us/j/97217538063, Meeting ID: 972 1753
8063, Passcode: Oct2920!. Joining by phone: +1-253-215-
8782 US (Tacoma), Meeting ID: 972 1753 8063, Passcode:
22230074. The hearings start at 1:00 p.m. and will continue
until all oral comments are received.

Date of Intended Adoption: November 30, 2020.

Submit Written Comments to: Jo Anne Attwood, P.O.
Box 44148, Olympia, WA 98504-4148, email JoAnne. Att-
wood@Lni.wa.gov, fax 360-902-4988, by November 6,
2020, by 5 p.m.

Assistance for Persons with Disabilities: Contact Jo
Anne Attwood, phone 360-902-4988, fax 360-902-5797,
email JoAnne.Attwood@Lni.wa.gov, by October 25, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department of
labor and industries (L&I) is filing a continuance of the pro-
posal to extend the written commend [comment] period by
one week from October 30, 2020, to November 6, 2020. This
will allow stakeholders more time to provide comments on
the proposal.

Reasons Supporting Proposal: This proposal will ensure
the United States Department of Energy (DOE) contractors
and subcontractors will be covered by the state fund for
workers' compensation insurance while working at the DOE
Hanford site. This new classification and rating system will
ensure that appropriate levels of premium are collected to off-
set losses for this work.

Statutory Authority for Adoption: RCW 51.16.035.

WSR 20-22-038

Statute Being Implemented: RCW 51.16.035.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Jo
Anne Attwood, Tumwater, 360-902-4777; Implementation:
Keith Bingham, Tumwater, 360-902-4826; and Enforcement:
Victoria Kennedy, Tumwater, 360-902-4997.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required per RCW
34.05.328 (5)(b)(vi), as the proposed rules adjust rates pursu-
ant to legislative standards.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute; and
rules set or adjust fees under the authority of RCW
19.02.075 or that set or adjust fees or rates pursuant
to legislative standards, including fees set or
adjusted under the authority of RCW 19.80.045.

October 27, 2020
Joel Sacks
Director

WAC 296-17-89510 Department of Energy rates. These rates apply to businesses contracting with the Department of

Effective January 1, 2021

NEW SECTION

Energy.
Class Accident Fund Stay at Work
7002 0.2303 0.0034
7004 5.5371 0.0858
7005 4.2295 0.0657
7006 0.2322 0.0035
7007 1.5358 0.0236
7008 3.3528 0.0519
7009 3.7630 0.0580
7010 4.8838 0.0752
7011 7.5947 0.1172
7015 7.5947 0.1172

Note:

NEW SECTION

WAC 296-17-950 Department of Energy reporting.
This rule applies to all work performed within the boundaries
of the Hanford Site pursuant to a contract with the U.S.
Department of Energy, whether directly or indirectly, that is

[51]

Medical Aid Supplemental
Fund Pension Fund Composite Rate
0.1340 0.1372 0.5049
2.1073 0.1372 7.8674
1.5088 0.1372 5.9412
0.1071 0.1372 0.4800
0.7287 0.1372 2.4253
1.2354 0.1372 4.7773
1.5417 0.1372 5.4999
2.1108 0.1372 7.2070
3.0774 0.1372 10.9265
3.0774 0.1372 10.9265

The premiums assessed using these rates are not subject to experience rating (WAC 296-17-855) or retrospective rating (chapter 296-17B WAC).

subject to the provisions of the Industrial Insurance Act under
Title 51 RCW.

(1) Reporting requirement. Any employer with work-
ers performing work within the scope of this rule shall report
that work, and pay premiums on that work, according to this
rule.

Proposed
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(2) Premium basis. The basis for calculation of premi-
ums for all work within the scope of this rule shall be actual
worker hours.

(3) Risk classifications. All work performed within the
scope of this rule shall be reported in the following Hanford
risk classifications:

(a) WAC 296-17A-7002 Classification 7002 Depart-
ment of Energy Contractors - Administrative and profes-
sional employees;

(b) WAC 296-17A-7004 Classification 7004 Fire depart-
ment;

(c) WAC 296-17A-7005 Classification 7005 Police and
security;

(d) WAC 296-17A-7006 through 296-17A-7011 Depart-
ment of Energy classifications based on groups of common
composite rates; and

(e) WAC 296-17A-7015 Classification 7015 Depart-
ment of Energy contractors - Vitrification plant.

(4) Recordkeeping. Any employer within the scope of
this rule must create and maintain records of all work per-
formed within the scope of this rule that are sufficient for the
Department to determine the proper risk classification and
premiums for such work. An employer that fails to create and
maintain such records is required to report and pay premiums
on the work in the risk class within the scope of this rule with
the highest composite premium rate.

(5) Division of hours. Employers who maintain records
sufficient to do so may report a worker's hours in more than
one applicable Hanford risk classes. Employers who have
workers who perform work both within and outside the scope
of this rule may report a worker's hours in multiple risk clas-
sifications, provided the non-Hanford risk classifications do
not prohibit reporting in multiple classifications.

(6) Experience rating and retrospective rating. Premi-
ums for work within the scope of this rule will not be experi-
ence rated, and neither the premiums, nor any losses associ-
ated with work within the scope of this rule will be used in an
employer's experience calculations. Premiums for work
within the scope of this rule are not subject to retrospective
rating, and neither the premiums nor losses within the scope
of this rule will be used in retrospective rating calculations.

(7) Retroactive adjustment of premium rates. Not-
withstanding any provisions of this chapter, the premium
rates adopted for work within the scope of this rule are sub-
ject to retroactive adjustment by the Department for up to ten
years. Periodically, the Department will review the premium
reporting and loss experience, and may retroactively adjust
premium rates if necessary to ensure that the rates for the risk
classes within the scope of this rule are neither inadequate nor
excessive. If the Department retroactively increases rates, the
Department will recalculate each affected employer's premi-
ums, provide each affected employer with notice of the addi-
tional premiums due, and give the employer sixty days to pay
the additional premiums without penalty or interest. If the
Department retroactively decreases rates, the Department
will recalculate each affected employer's premiums, and
refund the difference between the premiums paid and the
adjusted premiums due.

Proposed
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AMENDATORY SECTION (Amending WSR 07-01-014,
filed 12/8/06, effective 12/8/06)

WAC 296-17A-7002 Classification 7002.

((7002-00-Departmentof Energy-eontraet

Bms:))

7002 Department of Energy contractors - Administrative

and professional employees
Applies to contractors of the Department of Energy usu-

ally working in an office or professional environment per-
forming clerical, administrative, and professional services
such as, but not limited to:

* Accounting;

* Auditing;

* Benefits coordination;

* Classroom training;

* Computer systems analysis;

¢ Contract administration;

* Drafting;

* Human resources;

* Legal;

* Project management;

* Risk management; and
« Software engineering.

Excludes:

« Firefighters who are to be reported separately in classi-
fication 7004;

« Law enforcement officers who are to be reported sepa-
rately in classification 7005; and

* Construction activities described in classifications
7006 through 7011 which are reported in the applicable DOE
construction classification.

NEW SECTION
WAC 296-17A-7004 Classification 7004.

7004 Fire department

Applies to employees of contractors for the Department
of Energy, who provide firefighting and fire prevention ser-
vices.

Duties of firefighters include, but are not limited to:
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* Administering first aid and artificial respiration to
injured persons and those overcome by fire and smoke;

* Controlling and extinguishing fires;

* Inspecting buildings for fire hazards and compliance
with fire prevention ordinances;

* [ssuing citations to building owners listing the fire reg-
ulation violations to be corrected;

* Maintaining firefighting equipment;
* Protecting lives and property; and
* Responding to fire alarms and other emergencies.

This classification includes paramedics employed by the
fire department.

NEW SECTION
WAC 296-17A-7005 Classification 7005.

7005 Police and security

Applies to employees of contractors for the Department
of Energy, who provide law enforcement and security ser-
vices.

Duties of law enforcement officers include, but are not
limited to:

* Arresting violators;

* Conducting criminal investigations;

* Directing traffic;

* Giving first aid;

* Guarding persons detained at the police station;

* Investigating disturbances of the peace;

* Patrolling by motor vehicle, motorcycle, bicycle, or on
foot or horseback;

* Preventing crimes; and

* Responding to burglar or fire alarms.

Special note: State fund workers' compensation is not
provided to volunteer firefighters covered by chapter 41.24

RCW and emergency service workers covered by chapter
38.52 RCW.

NEW SECTION

WAC 296-17A-7006 Classification 7006. Applies to
work reportable under the Hanford special reporting rule, that
but-for this special reporting rule, would be reportable in the
following risk classifications:

7006-00 Classification 4900 Construction project or site
superintendent/manager;

7006-01 Classification 4911 Construction estimator;

7006-02 Classification 4901 Consulting engineer and
geologist;

7006-03 Classification 4903 Safety, building inspector;

7006-04 Classification 6109 Physicians and medical
clinics;

7006-05 Classification 6406 Storekeeper;

7006-06 Classification 6909 Laboratory; and

7006-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

[7]
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NEW SECTION

WAC 296-17A-7007 Classification 7007. Applies to
work reportable under the Hanford special reporting rule, that
but-for this special reporting rule, would be reportable in the
following risk classifications:

7007-00 Classification 0521 Painting: Buildings-interior
work;

7007-01 Classification 0308 Lawn care maintenance;

7007-02 Classification 0606 Vending machine installa-
tion, service and repair;

7007-03 Classification 0601 Electrical wiring: Buildings
and structures;

7007-04  Classification
ging/trucking - Permanent yard;

7007-05 Classification 0608 Telephone and electrical
alarm system installation;

7007-06 Classification 6602 Janitorial, commercial
cleaning;

7007-07 Classification 1801 Lead smelting, rolling
mills, metal recovery;

7007-08 Classification 3411 Auto repair shop;

7007-09 Classification 1007 Environmental surveyors,
geophysical exploration, hygienist;

7007-10 Classification 4910 Property management;

7007-11 Classification 3402 Machine shops and machin-
ery mfg;

7007-12 Classification 3404 Metal good mfg;

7007-13 Classification 3701 Chemical mixing and man-
ufacturing; and

7007-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

5206  Construction/log-

NEW SECTION

WAC 296-17A-7008 Classification 7008. Applies to
work reportable under the Hanford special reporting rule, that
but-for this special reporting rule, would be reportable in the
following risk classifications:

7008-00 Classification 0219 Guardrails, street signs and
traffic lights installation;

7008-01 Classification 1704 Quarries;

7008-02 Classification 0603 Machinery installation, ser-
vice and repair;

7008-03 Classification 0306 Plumbing;

7008-04 Classification 0607 Appliance installation svc
repair, store svs contractor, and locksmiths;

7008-05 Classification 0112 Sand and gravel production
including dealers;

7008-06 Classification 0602 Elevator installation, svs
and repair;

7008-07 Classification 1802 Aluminum smelting; and

7008-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

NEW SECTION

WAC 296-17A-7009 Classification 7009. Applies to
work reportable under the Hanford special reporting rule, that

Proposed
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but-for this special reporting rule, would be reportable in the
following risk classifications:

7009-00 Classification 0105 Fence erection and repair
N.O.C,;

7009-01 Classification 0101 Excavation, road construc-
tion, land clearing N.O.C.;

7009-02 Classification 0107 Underground utility line
const and pipelaying N.O.C.;

7009-03 Classification 0104 Dredging N.O.C.;

7009-04 Classification 0108 Sewer and septic system
cons, undgrd tank install, repair, remove;

7009-05 Classification 0509 Overhead power and trans-
mission line construction;

7009-06 Classification 0502 Floor and counter covering
installation;

7009-07 Classification 1703 Open cut mines;

7009-08 Classification 3506 Mobile crane, hoisting ser-
vices, and concrete pumping;

7009-09 Classification 0301 Landscape construction and
renovation;

7009-10 Classification 0210 Asphalt paving - Highway,
streets and roads;

7009-11 Classification 0307 HVAC systems - Installa-
tion, service and repair;

7009-12 Classification 0513 Inter finish carpentry;

7009-13 Classification 0212 Asphalt paving or surfacing
N.O.C.; and

7009-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

NEW SECTION

WAC 296-17A-7010 Classification 7010. Applies to
work reportable under the Hanford special reporting rule, that
but-for this special reporting rule, would be reportable in the
following risk classifications:

7010-00 Classification 0517 Factory-built home set-up
by contractor/manufacturer;

7010-01 Classification 0403 Sign erection, repair,
removal,;

7010-02 Classification 0214 Concrete work-highways,
streets, roads and sidewalks;

7010-03 Classification 0516 Building repair, remodeling
and carpentry N.O.C.;

7010-04 Classification 1702 Underground mines;

7010-05 Classification 0511 Glass installation: Build-
ings;

7010-06 Classification 0103 Drilling and geophysical
exploration N.O.C.;

7010-07 Classification 0519 Sheet metal siding, gutter
and downspout installation;

7010-08 Classification 0508 Tower, tank, windmill and
crane construction;

7010-11 Classification 0512 Insulation installation and
asbestos abatement work;

7010-12 Classification 0514 Garage door installation,
service, and repair;

7010-13 Classification 0518 Nonwood frame building
construction;

Proposed
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7010-14 Classification 0217 Concrete work - Founda-
tions and flatwork;

7010-15 Classification 0541 Wallboard taping - Dis-
counted rate;

7010-16 Classification 1101 Delivery services;

7010-17 Classification 4305 Solid waste, landfill, haz-
ardous waste and toxic material processing or handling
N.O.C.; and

7010-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

NEW SECTION

WAC 296-17A-7011 Classification 7011. Applies to
work reportable under the Hanford special reporting rule, that
but-for this special reporting rule, would be reportable in the
following risk classifications:

7011-00 Classification 0507 Roof work - Construction
and repair;

7011-01 Classification 0540 Wallboard installation -
Discounted rate;

7011-02 Classification 0106 Tree care and pruning ser-
vices N.O.C.;

7011-03 Classification 0510 Wood frame building con-
struction and alterations;

7011-04 Classification 0701 Dam construction;

7011-05 Classification 0201 Bridge, bulkhead and tun-
nel construction;

7011-06 Classification 0302 Masonry construction;

7011-07 Classification 0504 Painting: Building and
structures - Exterior work;

7011-08 Classification 0202 Pile construction, wharf,
pier and dock construction, diving operations;

7011-09 Classification 0303 Plastering, stuccoing and
lathing: Buildings;

7011-10 Classification 1102 Trucking; and

7011-30 Not otherwise classified. Any other state fund
class whose composite base rate is closest to this class's base
composite rate.

NEW SECTION
WAC 296-17A-7015 Classification 7015.

7015 Department of Energy contractors - Vitrification
plant

Applies to contractors of the Department of Energy oper-
ating and maintaining the vitrification plant, also known as
"Vit Plant," on the Hanford nuclear reservation. The vitrifica-
tion process converts liquid radioactive and chemical waste
into a solid, stable glass, eliminating environmental risks.

The vitrification process is performed by:

» Mixing waste with silica and other glass-forming mate-
rials at the low-activity waste facility;

* Sending the mixture to high-temperature melters where
they are heated to 2,100 degrees Fahrenheit to form molten
glass;

* Pouring molten glass into containment vessels where it
cools to become solid glass; and
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« Storing the stabilized waste safely at a federal reposi-
tory.
Operations and work activities are performed in the fol-
lowing areas of the plant:

* Analytical laboratory;

* Pretreatment facility;

* High-level waste vitrification facility;

* Steam plant;

* Glass former facility;

* Chiller/compressor plant; and

* Low-activity waste vitrification facility.

Excludes:

¢ Construction activities described in classifications
7006 through 7011 which are reported in the applicable DOE
construction classification.

WSR 20-22-040
PROPOSED RULES
DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES
[Filed October 27, 2020, 5:34 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: WAC
110-15-0075 Determining income eligibility and copayment
amounts.

Hearing Location(s): On December 8, 2020, telephonic.
Oral comments may be made by calling 360-902-8084 and
leaving a voicemail that includes the comment and an email
or physical mailing address where the department of children,
youth, and families (DCYF) will send its response. Com-
ments received through and including December 8, 2020,
will be considered.

Date of Intended Adoption: December 9, 2020.

Submit Written Comments to: DCYF Rules Coordina-
tor, P.O. Box 40975, email dcyf.rulescoordinator@dcyf.
wa.gov, submit comments online at https://dcyf.wa.gov/
practice/policy-laws-rules/rule-making/participate/online, by
December 4, 2020.

Assistance for Persons with Disabilities: Contact DCYF
rules coordinator, phone 360-902-7956, email dcyf.rulescoor
dinator@dcyf.wa.gov, by November 20, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Institute a cap of
$115 for copayments paid by working connections and sea-
sonal child care program participants.

Reasons Supporting Proposal: Instituting a copayment
cap allows more families to participate in child care subsidy
programs administered by DCYF.

Statutory Authority for Adoption: RCW 43.215.060 and
43.215.070.

Statute Being Implemented: Chapter 43.215 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DCYF, governmental.

WSR 20-22-040

Name of Agency Personnel Responsible for Drafting:
Toni Sebastian, DCYF, 206-200-0824; Implementation and
Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DCYF is not among the agencies listed as
required to comply with RCW 34.05.328 (5)[(a)](i). Further,
DCYF does not voluntarily make that section applicable to
the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

October 21, 2020
Brenda Villarreal
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0075 Determining income eligibility
and copayment amounts. (1) (BSHS)) DCYF takes the fol-
lowing steps to determine a consumer's eligibility and copay-
ment, whether care is provided under a WCCC voucher or
contract:

(a) Determine the consumer's family size (under WAC
((+76-290-6615)) 110-15-0015); and

(b) Determine the consumer's countable income (under
WAC ((+76-296-6065)) 110-15-0065).

(2) (BSHS)) DCYF calculates the consumer's copay-
ment as follows:

IF A CONSUMER'S
INCOME IS:

(a) At or below 82% of the federal | $15
poverty guidelines (FPG).
(b) Above 82% of the FPG up to $65
137.5% of the FPG.

(c) Above 137.5% of the FPG
through 200% of the FPG.

THEN THE CONSUMER'S
COPAYMENT IS:

The dollar amount equal to sub-
tracting 137.5% of the FPG from
countable income, multiplying by
50%, then adding $65, up to a max-
imum of $115.

(3) ((BSHS)) DCYF does not prorate the copayment
when a consumer uses care for part of a month.

(4) The FPG is updated every year. The WCCC eligibil-
ity level is updated at the same time every year to remain cur-
rent with the FPG.

Proposed
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WSR 20-22-042
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed October 28, 2020, 11:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
15-043.

Title of Rule and Other Identifying Information: WAC
314-55-020 Marijuana license qualifications and application
process—Licensing change requests, the Washington state
liquor and cannabis board (board) is proposing a rule amend-
ment to establish a certificate of compliance for marijuana
business premises consistent with SSB 6206 (chapter 154,
Laws of 2020), now codified as RCW 69.50.331 (8)(e).

Hearing Location(s): On December 9, 2020, at 10:00
a.m. In response to the coronavirus disease 2019 (COVID-
19) public health emergency, the board will not provide a
physical location for this hearing to promote social distancing
and the safety of the citizens of Washington state. A virtual
public hearing, without a physical meeting space, will be held
instead. Board members, presenters, and staff will all partici-
pate remotely. The public may login using a computer or
device, or call-in using a phone, to listen to the meeting
through the WebEx application. The public may provide ver-
bal comments during the specified public comment and rules
hearing segments. For more information about board meet-
ings, please visit https://lcb.wa.gov/boardmeetings/ board_-
meetings.

Date of Intended Adoption: Not earlier than December
16, 2020.

Submit Written Comments to: Casey Schaufler, 1025
Union Avenue S.E., Olympia, WA 98504, email rules@]cb.
wa.gov, by December 9, 2020.

Assistance for Persons with Disabilities: Contact Claris
Nhanabu, ADA coordinator, human resources, phone 360-
664-1642, fax 360-664-9689, TTY 711 or 1-800-833-6388,
email Claris.Nhanabu@]lcb.wa.gov, by December 2, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: SSB 6206 was
designed to prevent a competitor from opening a business
that would disqualify another marijuana entity's license
application. During legislative testimony, it was noted that
this situation has occurred with some frequency, after an
applicant had spent the money to secure a lease, and a com-
petitor moved a business (such as an arcade business) next
door, violating the zoning restrictions for the new applicant.
The legislation provides certainty for applicants with consid-
erable investment in their businesses who are waiting for
completion of the board's license approval process. The pro-
posed new rule section implements this by amending WAC
314-55-020(6) for issuance of certificate of compliance by
the Washington state liquor and cannabis board (WSLCB) to
the applicant if proposed business premises meets the mini-
mum distance requirement as of the date the application was
received by the WSLCB. Amended WAC 314-55-020(6),
consistent with SSB 6206, also allows applicants granted
licenses prior to adoption of this rule to operate notwithstand-
ing a later occurring, otherwise disqualifying minimum dis-
tance factor.
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Reasons Supporting Proposal: Amendment to existing
rule is necessary to allow the WSLCB to issue a certificate of
compliance consistent with the mandates of SSB 6206, now
codified as RCW 69.50.331(8).

Statutory Authority for Adoption: RCW 69.50.342,
69.50.345.

Statute Being Implemented: RCW 69.50.331 (8)(e); SSB
6206 (chapter 154, Laws of 2020).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSLCB, governmental.

Name of Agency Personnel Responsible for Drafting:
Casey Schaufler, Policy and Rules Coordinator, 1025 Union
Avenue S.E., Olympia, WA 98502, 360-664-1760; Imple-
mentation: Becky Smith, Director of Licensing, 1025 Union
Avenue S.E., Olympia, WA 98502, 360-664-1753; and
Enforcement: Justin Nordhorn, Enforcement Chief, 1025
Union Avenue S.E., Olympia, WA 98502, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis was not required under
RCW 34.05.325 because the subject of proposed rule making
does not qualify as significant legislative rule or other rule
requiring a cost-benefit analysis under RCW 34.05.328(5).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

Is exempt under RCW 34.05.310 (4)(e).

Explanation of exemptions: WAC 314-55-020(6) adopts
and incorporates the requirements of SSB 6206, codified in
RCW 69.50.331 (8)(e).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. There are no
costs associated with this rule. The rule does not impose any
additional regulatory burden on applicants or licensees, nor
does it change, modify, add cost or otherwise alter the license
application process. The WSLCB applied a default cost of
compliance ($100) when analyzing whether the rules would
have a disproportionate impact on small businesses as
defined in RCW 19.85.020(3). Below are calculations for
minor cost thresholds across all license types based on the
best analogous NAICS types. Although it is unlikely these
rules would result in even the full default cost of compliance,
the minor cost does not exceed any of the thresholds for any
of the license types. Therefore, implementation of these rules
will not result in any administrative, intrinsic or actual costs
to the regulated community. For these reasons, the proposed
rules do not impose more-than-minor costs on businesses as
defined by RCW 19.85.020(2).
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AMENDATORY SECTION (Amending WSR 18-22-055,
filed 10/31/18, effective 12/1/18)

WAC 314-55-020 Marijuana license qualifications
and application process—Licensing change requests.
Each marijuana license application is unique and investigated
individually. The WSLCB may inquire and request docu-
ments regarding all matters in connection with the marijuana
license application. The application requirements for a mari-
juana license include, but are not limited to, the following:

(1) Consistent with RCW 69.50.331 (7) and (10), the
WSLCB shall send a notice to cities and counties, tribal gov-
ernments, and port authorities regarding the marijuana
license application within said jurisdiction. The local author-
ity, tribal government, or port authority has twenty days to
respond with a recommendation to approve the application or
an objection to the applicant, location, or both.

(2) Consistent with RCW 69.50.331 (8)((fe})) (f), the
WSLCB shall send a notice to tribal governments when an
applicant or licensee is proposed to be located within the
exterior boundaries of the reservation of a federally recog-
nized Indian tribe. The tribal government will have twenty
days to respond with an approval to the application. If written
approval is not received within thirty days, the WSLCB will
assume the tribe does not consent to the applicant's location
and the applicant must find a new location.

(3) Applicants for a new marijuana producer, processor,
retailer, transportation, or research license and those who
apply to change their location must display a sign provided
by the WSLCB on the outside of the premises to be licensed
notifying the public that the premises are subject to an appli-
cation for a marijuana license. Posting notices must occur
within seven days of submitting the location confirmation
form for new licenses or the change of location application
for existing licensees. The WSLCB may check for compli-
ance with this requirement at its discretion. The sign must:

(a) Not be altered. The licensee must post the sign sent
by the WSLCB without changing, adding, or subtracting
from the text;

(b) Be conspicuously displayed on, or immediately adja-
cent to, the premises subject to the application and in the
location that is most likely to be seen by the public;

Minor Cost
Estimate - Max of 0.3% of Avg Annual Gross
2017 Industry | Estimated Cost Industry NAICS Code | 1% Pay, 0.3% Rev, 1% of Avg Annual Business Income
NAICS Code of Compliance Description Title and $100 Payroll (0.01*AvgPay) (0.003*AvgGBI)
31199 $100.00 Marijuana All Other Food $27,271.78 $9,424.11 $27,271.78
Processors Manufacturing 2018 Dataset pulled from | 2018 Dataset pulled from
USBLS DOR
111 $100.00 Marijuana Crop $4,082.13 $4,082.13 $2,998.38
Producers Production 2018 Dataset pulled from | 2018 Dataset pulled from
USBLS DOR
453 $100.00 Marijuana Miscellaneous $2,799.83 $2,591.39 $2,799.83
Retailers Store Retailers 2018 Dataset pulled from | 2018 Dataset pulled from
USBLS DOR
October 28, 2020
Jane Rushford
Chair

(c¢) Be of a size sufficient to ensure that it will be readily
seen by the public, at a minimum these signs must be eight
and one-half by eleven inches;

(d) Be posted within seven business days of the date the
notice is sent to the applicant by the WSLCB; and

(e) The notice must be posted for fourteen consecutive
days.

(4) All marijuana license applicants must meet the qual-
ifications required by the WSLCB before they will be granted
a license.

(5) The WSLCB will verify that the proposed business
meets the minimum requirements for the type of marijuana
license requested.

(6) Consistent with RCW 69.50.331 (8)(e). the WSL.CB
will issue a certificate of compliance if the proposed business

premises meets the minimum distance requirements as of the
date the application was received by the WSLCB. If the phys-

ical location changes during the application process, the cer-
tificate of compliance will be issued for the date that the

premises change was received by the WSL.CB. Applicants
who were granted licenses prior to adoption of this rule are
allowed to operate the business at the location notwithstand-
ing a later occurring, otherwise disqualifying minimum dis-
tance factor.

(7) The WSLCB will conduct an investigation of the
applicants' criminal history and administrative violation his-
tory, per WAC 314-55-040 and 314-55-045.

(a) The criminal history background check will consist
of completion of a personal/criminal history form provided
by the WSLCB and submission of fingerprints to a vendor
approved by the WSLCB. The applicant will be responsible
for paying all fees required by the vendor for fingerprinting.
These fingerprints will be submitted to the Washington state
patrol and the Federal Bureau of Investigation for compari-
son to their criminal records. The applicant will be responsi-
ble for paying all fees required by the Washington state patrol
and the Federal Bureau of Investigation.

(b) Financiers will also be subject to criminal history
investigations equivalent to that of the license applicant.
Financiers will also be responsible for paying all fees
required for the criminal history check.

[11] Proposed
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() (8) The WSLCB will conduct a financial investi-
gation in order to verify the source of funds used for the
acquisition and startup of the business, the applicants' right to
the real and personal property, and to verify the true
party(ies) of interest.

((68))) (9) The WSLCB may require a demonstration by
the applicant that they are familiar with marijuana laws and
rules.

((9Y)) (10) The WSLCB may conduct an inspection of
the proposed or currently licensed business location, to deter-
mine if the applicant has complied with all the requirements
of the license or change to the license or premises requested.

((#9))) (A1) Under RCW 69.50.331 (1)(c), all applicants
applying for a marijuana license must have resided in the
state of Washington for at least six months prior to applica-
tion for a marijuana license. All business entities including,
but not limited to, partnerships, employee cooperatives, asso-
ciations, nonprofit corporations, corporations and limited lia-
bility companies, applying for a marijuana license must be
formed in Washington. All members, governors, or agents of
business entities must also meet the six month residency
requirement. Managers or agents who manage a licensee's
place of business must also meet the six month residency
requirement.

(D)) (12)(a) As part of the application process, each
applicant must submit an operating plan outlining required
elements for the location as provided in this chapter pertain-
ing to the license type being sought. The operating plan must
be submitted using an operating plan format supplied by the
WSLCB. This operating plan must also include a floor plan
or site plan drawn to scale which illustrates the entire opera-
tion being proposed.

(b) After obtaining a license, the license holder must
notify the WSLCB in advance of any change in their operat-
ing plan. Prior approval is required before the change may be
implemented.

((#2))) (13) The WSLCB may place licensing change
applications made by a licensee on hold if the change appli-
cation is reasonably related to an ongoing investigation.

(a) The WSLCB may withdraw licensing change appli-
cations pending the results of an adjudicative proceeding
regarding a violation of chapter 314-55 WAC. Depending on
the outcome of the adjudicative proceeding, the licensee may
reapply for the withdrawn licensing change application(s).

(b) Examples of licensing change applications that may
be affected under this subsection include:

(1) Application for additional funding;

(i) Application for added medical marijuana endorse-
ment;

(iii) Assumption of a license;

(iv) Change in governing people, percentage owned, or
stock/unit ownership;

(v) Change of location;

(vi) Expanding plant canopy to maximum allotted;

(vii) Request to alter marijuana site or operating plan;

(viii) Request to add a processor license; and

(ix) Splitting a producer and processor license.

((E3)) (d4)(a) To aid the WSLCB in monitoring the
industry as it develops, the WSLCB requests that all appli-
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cants and licensees seeking renewal provide the following
information:

(b) Employees compensation and benefits data.

(1) Will the applicant/licensee provide a living wage (at
least one hundred fifty percent of the state minimum wage) to
eighty-five percent or more of its hourly employees?

(i1) Will the applicant/licensee provide health insurance
to at least eighty-five percent of its hourly employees?

(iii) Will the applicant/licensee provide a defined benefit
pension plan to at least eighty-five percent of its hourly
employees?

(iv) Will the applicant/licensee provide five or more paid
sick days annually to at least eighty-five percent of its hourly
employees?

(v) Is there a signed labor peace agreement or collective
bargaining agreement with a labor organization in place?

((E4))) (15) Applicants applying for a marijuana license
must be current in any tax obligations to the Washington state
department of revenue and other state agencies, as an individ-
ual or as part of any entity in which they have an ownership
interest. Applicants must sign an attestation that, under pen-
alty of denial or loss of licensure, that representation is cor-
rect.

((5))) (16) The issuance or approval of a license shall
not be construed as a license for, or an approval of, any vio-
lations of local rules or ordinances including, but not limited
to: Building and fire codes, zoning ordinances, and business
licensing requirements.

((#6))) (17) Upon failure to respond to the WSLCB
licensing and regulation division's requests for information
and/or documentation within the timeline provided, the appli-
cation may be administratively closed or denial of the appli-
cation will be sought.

WSR 20-22-051
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed October 29, 2020, 12:52 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
18-035.

Title of Rule and Other Identifying Information: WAC
172-191-050 Obtaining copies of records.

Hearing Location(s): On December 8, 2020, at 9:00 a.m.,
at Eastern Washington University, Main Campus, 526 5th
Street, Cheney, WA 99004. This will be a virtual meeting via
Zoom. The link to participate in the Zoom meeting is https://
ewu.zoom.us/j/91923365877.

Date of Intended Adoption: December 11, 2020.

Submit Written Comments to: Annika Scharosch, East-
ern Washington University, Main Campus, 526 5th Street,
211 Tawanka Hall, Cheney, WA 99004, email ascharosch@
ewu.edu, fax 509-359-6724, by December 8, 2020.

Assistance for Persons with Disabilities: Contact Annika
Scharosch, phone 509-359-6724, fax 509-359-2874, email
ascharosch@ewu.edu, by December 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Due to a new state
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law, the WAC is being updated to eliminate language regard-
ing outstanding debts owed to the university as a means to
withhold educational records.

Reasons Supporting Proposal: Required by state law.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211 Tawanka Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. David May, 214 Showalter Hall,
509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.[0]5.328 (5)(a)(i), this
agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

October 29, 2020
Joseph Fuxa
Policy and Compliance Manager

AMENDATORY SECTION (Amending WSR 09-19-064,
filed 9/14/09, effective 10/15/09)

WAC 172-191-050 Obtaining copies of records. Stu-
dents may obtain copies of their education records. The office
of the registrar is the only office which may issue an official
transcript of the student's academic record. Charges for cop-
ies shall not exceed the cost normally charged by the univer-
sity copy center (except in cases where charges have previ-
ously been approved for certain specified services).

(1) The university may refuse to provide copies of edu-
cation records including transcripts and diplomas in the fol-
lowing circumstances:

(a) If the record is a secure exam as determined by the
department that maintains the exam, so that the integrity of
such exams may be protected; and/or

(b) ((Hthestadenthas-outstanding-debts-owed-to-the-uni-
ity hat 4l . . caeil Heeti el
debts:andfer

>

€e))) If disciplinary action is pending or sanctions are not
completed.

(2) The university must provide copies of education
records, subject to the provisions of subsection (1) of this sec-
tion, in the following circumstances:

(a) If failure to do so would effectively prevent the stu-
dent from inspecting and reviewing a record,;

(b) When records are released pursuant to a student's
consent and the student requests copies; and/or
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(c) When the records are transferred to another educa-
tional institution where the student seeks to attend or intends
to enroll and the student requests copies.
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PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed October 29, 2020, 12:54 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
18-033.

Title of Rule and Other Identifying Information: WAC
172-108-050, adjudicative proceedings.

Hearing Location(s): On December 8, 2020, at 9:00 a.m.,
at Eastern Washington University, Main Campus, 526 5th
Street, Cheney, WA 99004. This will be a virtual meeting via
Zoom. The link to participate in the Zoom meeting is https://
ewu.zoom.us/j/91923365877.

Date of Intended Adoption: December 11, 2020.

Submit Written Comments to: Annika Scharosch, East-
ern Washington University, Main Campus, 526 5th Street,
211 Tawanka Hall, Cheney, WA 99004, email ascharosch@
ewu.edu, fax 509-359-6724, by December 8, 2020.

Assistance for Persons with Disabilities: Contact Annika
Scharosch, phone 509-359-6724, fax 509-359-2874, email
ascharosch@ewu.edu, by December 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updates are being
made to reflect that Title IX employment hearings are consid-
ered a type of formal adjudicative proceeding due to changes
in federal Title IX regulations. The list of what decisions may
be challenged in a brief adjudicative proceeding. Contact
information has also been updated.

Reasons Supporting Proposal: Required by federal Title
IX regulations.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211 Tawanka Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. David May, 214 Showalter Hall,
509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.[0]5.328 (5)(a)(i), this
agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Proposed
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Is exempt under RCW 19.85.025(4).

October 29, 2020
Joseph Fuxa
Policy and Compliance Manager

AMENDATORY SECTION (Amending WSR 17-11-051,
filed 5/15/17, effective 6/15/17)

WAC 172-108-040 Formal adjudicative proceedings.
(1) Eastern Washington University utilizes a formal adjudica-
tive proceeding for certain student conduct proceedings as
identified in chapter 172-121 WAC and certain academic
integrity code proceedings as identified in chapter 172-90
WAC. The procedural rules for these formal adjudicative
proceedings are contained in the Student conduct code, chap-
ter 172-121 WAC, and the academic integrity code, chapter
172-90 WAC. In all other cases, Eastern Washington Univer-
sity only utilizes formal adjudicative proceedings when
required by RCW 34.05.413 through 34.05.476((-Fersueh

) or

for the adjudication of formal Title IX complaints against
employees as set forth in university policy.

(2) An application for a formal adjudicative proceeding
shall be in writing. Application forms are available from:
University Policy Administration; ((Offiee-ofthe President;))
Eastern Washington University; ((Shewalter244)) Tawanka
211, Cheney, WA 99004-2496. Written application for a for-
mal adjudicative proceeding in response to the institution's
action must be submitted to the above address within twenty-
one calendar days of the action, unless otherwise provided by
statute or rule.

AMENDATORY SECTION (Amending WSR 17-11-051,
filed 5/15/17, effective 6/15/17)

WAC 172-108-050 Brief adjudicative proceedings. In
accordance with RCW 34.05.410 (1)(a), the procedures iden-
tified in RCW 34.05.482 through 34.05.494 apply to all brief
adjudicative proceedings at Eastern Washington University.
All applications for a brief adjudicative proceeding shall be
in writing. Application forms are available from: University
Policy Administration; ((Offiee-ofthePresident-Showalter
2144)) Tawanka 211; Eastern Washington University;
Cheney, WA 99004—2496. Written application for a brief
adjudicative proceeding in response to the institution's action
must be submitted to the university within twenty-one calen-
dar days of the action, unless a different time frame is speci-
fied in the regulations identified below that apply to the type
of decision being challenged. When required by law or con-
stitutional right, brief adjudicative proceedings shall be used
in all matters of appeal related to:

Proposed
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(1) Residency determinations made pursuant to RCW
28B.15.013 and chapter 250-18 WAC;

(2) Challenges to contents of education records, review
of the denial to inspect such records, or challenges to the dis-
closure of such records. In addition to the rules identified
below, these challenges are governed by chapter 172-191
WAC;

(3) Student conduct proceedings, if the potential sanction
for the alleged misconduct does not include suspension,
expulsion, formal Title IX complaints, or an allegation of fel-
ony-level sexual misconduct. In addition to the rules identi-
fied below, these proceedings are governed by chapter 172-
121 WAC;

(4) Outstanding debts owed by students or employees,
pursuant to chapters 172-124 and 172-144 WAGC;

(5) Traffic and parking violations and revocations of any
parking permit pursuant to chapter 172-100 WAGC;

(6) Student academic integrity proceedings, if the poten-
tial sanction for the alleged misconduct does not include sus-
pension or expulsion. In addition to the rules identified in this
section, these proceedings are governed by chapter 172-90
WAC;

(7) Library fines and charges;

(8) Reduction, cancellation, or nonrenewal of institu-
tional financial aid when based in any degree on athletics
ability per National Collegiate Athletic Association rules;

(9) Administrative decisions regarding ((mandatery))
statutorily mandated tuition and/or fee waivers;

(10) (({ﬂfgﬂee&tal—pfepefty—ewnefs-h%p—de%efmiﬂaﬁeﬂs—iﬂ

H)FEthies—in)) Research integrity violations in accor-
dance with EWU Policy 302-05 when required by federal
law;

((12) Matters subject to review by the academic appeals
] El‘E} i h“;is S“Ej.e:tEtjﬂE ;E]. tsgg ?f;hgﬂ;g; gracuate st

&4))) (11) Citations issued by university police regard-
ing the use of golf carts and utility vehicles, in accordance
with EWU Policy 603-06;

((#5))) (12) Fines imposed for impermissible use of
tobacco, electronic cigarettes, and related products in accor-
dance with WAC 172-122-310;

((&6))) (13) Financial aid appeals as provided for by
federal law and in accordance with EWU policies for satis-
factory academic progress for undergraduate, post-baccalau-
reate, and graduate students;

((9)) (14) Denial of work study or termination from a
work study position when required by federal law;

((8))) (15) Notice against trespass issued per WAC
172-122-200;

((9Y)) (16) Denial of request to waive undergraduate
housing requirement under chapter 172-130 WAC;

((28))) (17) Fines assessed under a university housing
agreement; and

(1)) (18) Penalties imposed for violations of pet con-
trol regulations in accordance with chapter 172-115 WAC.
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PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed October 29, 2020, 12:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
19-060.

Title of Rule and Other Identifying Information: Chapter
172-121 WAC, Student conduct code.

Hearing Location(s): On December 8, 2020, at 9:00 a.m.,
at Eastern Washington University, Main Campus, 526 5th
Street, Cheney, WA 99004. This will be a virtual meeting via
Zoom. The link to participate in the Zoom meeting is
https://ewu.zoom.us/j/91923365877.

Date of Intended Adoption: December 11, 2020.

Submit Written Comments to: Annika Scharosch, East-
ern Washington University, Main Campus, 526 5th Street,
211 Tawanka Hall, Cheney, WA 99004, email ascharosch@
ewu.edu, fax 509-359-6724, by December 8, 2020.

Assistance for Persons with Disabilities: Contact Annika
Scharosch, phone 509-359-6724, fax 509-359-2874, email
ascharosch@ewu.edu, by December 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The updates mod-
ify the definition of a formal Title IX complaint to include
participants and potential participants in programs and activ-
ities. The updates also limit the ability of parties to subpoena
one another in Title IX cases.

Reasons Supporting Proposal: Required by federal Title
IX regulations.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211 Tawanka Hall, 509-359-7496; Implemen-
tation and Enforcement: Dr. David May, 214 Showalter Hall,
509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.[0]5.328 (5)(a)(i), this
agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

October 29, 2020
Joseph Fuxa
Policy and Compliance Manager
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AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-020 Definitions. For purposes of the
student conduct code, chapter 172-121 WAC, the definitions
in this section apply.

"Appeal authority" refers to the conduct review official
presiding over an appeal under WAC 172-121-130.

"Appellant" refers to any respondent or complainant who
appeals the decisions or sanctions of a hearing authority
under WAC 172-121-130.

"Brief hearing" refers to a brief conduct review hearing
before a conduct review officer for allegations that, if sub-
stantiated by a preponderance of evidence, would result in a
sanction less than a suspension or expulsion, do not involve a
Title IX complaint, and that do not involve felony-level
crimes.

"Business days" refers to the days and hours the univer-
sity is open for business. Business days are Monday through
Friday, from 8:00 a.m. to 5:00 p.m., excluding holidays as set
forth in the university holiday schedule.

"Complainant" means the person who was subjected to
the alleged misconduct. The complainant may or may not be
the reporting party. If the person who was subjected to the
alleged misconduct does not wish to pursue a student conduct
case, the university may initiate the student conduct process
on its own behalf.

"Conduct review officer" or "CRO" refers to the person
designated to serve as the decision maker for a brief hearing
or the presiding officer for a full hearing.

"Council" or "the council" refers to the student disci-
plinary council as described in WAC 172-121-070.

"Council hearing" refers to a full conduct review hearing
before the student disciplinary council.

"Dean of students" refers to the dean of students or des-
ignee.

"Director of SRR" or "director" refers to the director of
student rights and responsibilities or designee.

"Filing" means to actually deliver documents. Docu-
ments required to be filed with a specific person under these
rules shall be deemed filed upon actual receipt during office
hours at EWU. Papers may be filed by delivering them to the
dean of student's office, sending them via United States mail,
properly addressed, postage prepaid, to 129 Showalter Hall,
or emailing them to srr@ewu.edu.

"Full hearing" refers to a full conduct reviewing hearing
before the council for allegations that, if substantiated by a
preponderance of the evidence, could result in a sanction of a
suspension or expulsion, involve a Title IX complaint, or that
could constitute felony-level crimes.

"Hearing authority" refers to the decision-maker in a
conduct review hearing.

"Interpersonal violence" encompasses domestic vio-
lence, dating violence, and stalking.

"Notify" means to provide notice to a person. A person
may be notified in person, by telephone, by sending notice to
the person's university email account, by leaving a message
on his or her personal telephone, or by sending the notice in
the United States mail, properly addressed, postage prepaid,
to the person's last known address.
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"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington
University.

"Party/parties" refers to the complainant, respondent,
and/or the university.

"Policies" or "university policy" refers to the written reg-
ulations of the university, including the standards of conduct
for students, residence life handbook, housing contract, uni-
versity policies, and graduate/undergraduate catalogs and
handbooks.

"Recognized student organizations" refers to clubs, orga-
nizations, societies or similarly organized groups recognized
by the university or the associated students of Eastern Wash-
ington University (ASEWU).

"Reporting party" means the person who notifies student
rights and responsibilities of alleged misconduct by a student
or student organization. The reporting party may also be the
complainant, but need not be the complainant.

"Respondent” refers to any student or student organiza-
tion accused of violating the student conduct code under this
chapter.

"Serve" means to post a document in the United States
mail, properly addressed, postage prepaid, to a person's last
known address, personal service, or electronic service to the
person's university email account. Service by mail is com-
plete upon deposit in the United States mail.

"Session council" refers to the student disciplinary coun-
cil members selected for a specific hearing or appeal.

"Sexual misconduct" encompasses sexual harassment or
sexual assault, as defined in WAC 172-121-200.

"Student" includes all of the following:

(a) Any applicant who becomes enrolled, for violations
of the code committed as part of the application process or
committed following the applicant's submission of the appli-
cation until the time of official enrollment;

(b) Any person currently enrolled at the university;

(c) Nonmatriculated, international students attending
institutes or foreign study programs through the university;
and

(d) Any person who was previously enrolled at the uni-
versity for violations of the code committed while enrolled. A
person who engaged in conduct in violation of the student
conduct code while a student remains subject to action under
this code even if the person has graduated, withdrawn, or is
not currently enrolled for any reason.

"Title IX complaint" means a formal signed complaint
from a current student, applicant, ((ex)) employee ((ef)), or
person participating in or seeking to participate in a univer-
sity program or activity, or by the Title IX coordinator, alleg-
ing sexual harassment, sexual assault, domestic violence, dat-
ing violence, or stalking for the conduct that occurred on uni-
versity premises, during a university program or activity
within the United States, or at a building owned or controlled
by a student organization that is officially recognized by the
university. A complaint of sexual misconduct or interper-
sonal violence will only be considered a Title IX complaint
under this code if it meets this definition. Sexual misconduct
or interpersonal violence may still be addressed under this
code if it does not meet the definition of a Title IX complaint.
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"Title IX coordinator" refers to the Title IX coordinator
or designee.

"University" means Eastern Washington University.

"University official" includes any person employed or
contracted by the university, performing assigned administra-
tive or professional responsibilities.

"University premises" means buildings and/or property
(including adjacent streets and sidewalks) which are owned,
leased, rented or operated by the university, to include all sat-
ellite campuses affiliated with the university.

"University president” refers to the university president
or designee.

"Vice president for student affairs" refers to the vice
president for student affairs or designee.

AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-070 Conduct review officials. (1) The
director of SRR or designee shall:

(a) Serve as the primary point of contact for all matters
relating to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings
as described in WAC 172-121-080;

(d) Ensure complaints are promptly investigated and
resolved as required by federal and state laws; and

(e) Review off-campus incidents of alleged misconduct
and make determinations as to whether the conduct involved
adversely affects the university community and/or the pursuit
of its objectives and whether the conduct process should be
initiated.

(2) Conduct review officer (CRO): The university presi-
dent delegates to the vice president of student affairs the
authority to designate one or more CRO(s). The director of
SRR, dean of students, or any other qualified individual may
be designated as a CRO. The CRO(s) shall preside over brief
hearings and full conduct hearings under this chapter. For
brief hearings, the CRO shall serve as the decision maker. For
full hearings, the CRO shall serve as the presiding officer.

As the presiding officer, in full hearings the CRO has
authority to:

(a) Determine the order of presentation of evidence;

(b) Administer oaths and affirmations;

(c) Issue subpoenas pursuant to RCW 34.05.446;

(d) Rule on procedural matters, objections, and motions;

(e) Rule on motions for summary judgment;

(f) Rule on offers of proof and receive relevant evidence;

(g) Pursuant to RCW 34.05.449(5), close parts of a hear-
ing to public observation or order the exclusion of witnesses
upon a showing of good cause;

(h) Question witnesses in an impartial manner to develop
any facts deemed necessary to fairly and adequately decide
the matter;

(i) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and receive
such evidence subject to each party's opportunity for cross-
examination and rebuttal;

(j) Take official notice of facts pursuant to RCW 34.05.-
452(5);
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(k) Regulate the course of the hearing and take any
appropriate action necessary to maintain order during the
hearing;

(1) Permit or require oral argument or briefs and deter-
mine the time limits for submission thereof;

(m) Issue an order of default;

(n) Hold prehearing conferences; and

(o) Take any other action necessary and authorized by
any applicable statute or rule.

(3) Student disciplinary council: The council serves as
the decision maker for full hearings with respect to a finding
of responsibility. The CRO in full hearings serves as the deci-
sion maker with respect to determining appropriate sanc-
tion(s) and remedies, upon a finding of responsibility.

(a) Council pool: For each academic year, a pool of
council members shall be established. All members of the
council pool are appointed by the vice president for student
affairs. Appointment of council pool members is as follows:

(1) Faculty and staff members are appointed for three-
year terms. Student members are appointed for one-year
terms;

(1) Council chair: The dean of students or designee shall
serve as the CRO and chair of council proceedings;

(iii) Vacancies: Council pool vacancies shall be filled as
needed through appointment by the vice president for student
affairs.

(b) Session council: When a student disciplinary council
is needed for a full hearing, the dean of students shall select
available members from the council pool to serve as the ses-
sion council. Each session council must include three mem-
bers. The council may consist of students, staff, or faculty
members.

(4) Investigator: For all Title IX, sexual misconduct, and
interpersonal violence complaints, and certain other cases at
the director's discretion, the director may assign a complaint
to an investigator to conduct an investigation. The investiga-
tor will provide a written investigative report to the director.

(5) Presenter in cases of a full hearing, a person will
present a case against the respondent on behalf of the univer-
sity. The presenter will call witnesses, ask questions, and
offer evidence during the hearing. The presenter may be the
director of SRR, designee, or an assistant attorney general
appearing on behalf of the university.

AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-100 Complaints. (1) Filing of com-
plaints.

(a) Any person or the university may file a complaint
against a student or student organization for violation of the
student conduct code.

(b) A person wishing to file a complaint under the stu-
dent conduct code must submit the complaint, in writing, to
one of the following:

(1) Student rights and responsibilities;

(i1) Title IX coordinator; or

(iii) The office of the dean of students.

(c) Filing a complaint under the student conduct code
does not prohibit or limit a person's right to file complaints or
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charges with other civil and/or criminal authorities for viola-
tions of local, county, state, or federal law.

(d) All student conduct code complaints will be for-
warded to the director of SRR for further review and action.

(e) In cases where the university is pursuing a student
conduct case on its own behalf, an EWU employee shall ini-
tiate the complaint. For Title IX complaints, a complaint
must either be filed by the person subject to the alleged mis-
conduct or by the Title IX coordinator. If a complaint is filed
by the Title IX coordinator, the Title IX coordinator will not
be considered a complainant for the purposes of participating
in the investigation and hearing process.

(2) Complaint review. Upon receipt of a complaint, the
director of SRR shall review the complaint to determine
whether it includes allegations of sexual misconduct or inter-
personal violence, may lead to suspension or expulsion
and/or felony level criminal conduct to determine which stu-
dent conduct process applies and if appropriate law enforce-
ment or other authorities should be notified. If a complaint
falls within such categories, it shall be referred to a hearing
under WAC 172-121-122.

(3) Sexual misconduct and interpersonal violence pro-
ceedings. Except where specifically stated, this section
applies to all allegations the university receives of sexual
misconduct or interpersonal violence regardless of the possi-
ble level of sanction or whether there is a formal Title IX
complaint.

(a) Report to Title IX coordinator. The director of SRR
shall report all complaints which may constitute any form of
sexual misconduct or interpersonal violence to the university
Title IX coordinator within twenty-four hours.

(b) Title IX complaints. The Title IX coordinator will
determine whether or not the allegation of sexual misconduct
or interpersonal violence constitutes a Title IX complaint
under this code. Solely in cases of Title IX complaints, the
university will not move forward with initiating a Title IX
investigation or student conduct hearing unless SRR has
received a formal complaint from the person alleged to have
been subjected to sexual misconduct or interpersonal vio-
lence or a complaint from the Title IX coordinator requesting
initiation of the student conduct process.

(« C g . .

i H thil Iﬂllsgss hh.“ FOTS ‘Eiﬁlﬂﬁ.if iﬁ I“ Fitte PXeom

identified-i-WACH72121-1006(6)-)) The Title IX coordina-
tor is responsible for determining whether or not the allega-
tions constitute a formal Title IX complaint. If allegations do
not meet the definition of a Title IX complaint, the Title IX

coordinator will inform the complainant and the respondent
that the complaint is not considered a Title IX complaint and

the reasons it does not fit within the required elements of a
formal Title IX complaint. If the complainant or respondent
disagrees with the Title IX coordinator's decision, the party
may file an appeal with the dean of students within three cal-
endar days of the Title IX coordinator's decision. The dean of
students can affirm, reverse, or remand the Title IX coordina-

Proposed



WSR 20-22-053

tor's decision and such decision must be communicated in
writing simultaneously to the parties.

SRR may proceed, however, with pursuing a student
conduct case against the respondent for misconduct outside
of Title IX including, but not limited to, sexual misconduct or
interpersonal violence that does not fit the definition of a
Title IX complaint.

(¢) Prompt resolution. The university shall investigate
any complaint alleging sexual misconduct or interpersonal
violence when it is legally required to do so. The university's
goal is to have complaints of sexual misconduct or interper-
sonal violence resolved within ninety days. If the university
needs additional time, the investigator or director of SRR
should provide written notice to the complainant and respon-
dent of the delay and the reasons for the delay. Delays and
extensions beyond the ninety days must be based on good
cause.

(d) Investigations. The university will investigate all sex-
ual misconduct and interpersonal violence allegations,
including Title IX complaints, and may, at its discretion, ask
for an investigation of other alleged misconduct. During the
investigation, the investigator is responsible for gathering
evidence relating to the complaint. The investigator will con-
tact the complainant, respondent, and other witnesses to ask
questions and gather relevant evidence. Parties may be
assisted by an advisor during the investigative process.
During the investigation, parties will be provided with an
equal opportunity to identify witnesses and other evidence
that supports their position. Prior to any investigatory inter-
view regarding a Title IX complaint, the investigator will
provide written notice of the meeting with the date, time,
location, participants, and purpose with sufficient time for the
person to prepare to participate in the interview.

Prior to the completion of the investigative report for a
Title IX complaint, the investigator will send to each party
the evidence obtained during the investigation that is directly
related to the allegations raised, including the evidence upon
which the university does not intend to rely in reaching a
determination regarding responsibility and inculpatory and
exculpatory evidence. Each party will then have at least ten
calendar days to submit a written response for a Title IX com-
plaint. The investigator will consider the written response
prior to the completion of the investigative report. At the con-
clusion of the investigation, the investigator will prepare a
final written report that fairly summarizes the relevant evi-
dence. The investigative report, along with any evidence col-
lected during the investigation, shall then be transmitted to
the director of SRR at least ten days prior to any hearing or
other determination of responsibility. In cases of sexual mis-
conduct or interpersonal violence, a copy of the report must
also be provided to the parties for their review and written
response.

(e) Confidentiality. To facilitate the investigative pro-
cess and protect the privacy of those involved, all information
will be maintained in a confidential manner to the fullest
extent permissible by law. During an investigation, complaint
information will be disseminated on a need-to-know basis. If
the complainant wishes to remain anonymous, the university
will take all reasonable steps to investigate the allegation
without disclosing the name of the complainant to the extent
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allowed by state and federal law. If the complainant wishes to
remain anonymous, the university shall inform them that its
ability to investigate and respond to the allegation will be
limited. The university cannot ensure confidentiality, as its
legal obligations under federal or state law may require
investigation of the allegation and possible disclosure of the
complainant's name. Reports of crimes to the campus com-
munity shall not include the names of the complainants. Files
subject to public disclosure will be released to the extent
required by law.

(f) Right to file a criminal report. Once the university is
notified of an allegation of sexual misconduct or interper-
sonal violence, it will notify the potential complainant of
their right to file a criminal complaint with campus or local
law enforcement. If the complainant in such circumstances
wishes to report the conduct to local law enforcement, the
university will assist them in doing so. The university will
also notify the complainant that he or she is not required to
file a report with local law enforcement. The university will
report allegations of sexual misconduct or interpersonal vio-
lence to law enforcement or other authorities when it is
required to do so under federal, state, and local law.

(4) Supportive measures and interim restrictions. During
the complaint review, the director of SRR or Title IX coordi-
nator will review whether any supportive measures or interim
restrictions are needed. Supportive measures and interim
restrictions are addressed in WAC 172-121-140.

(5) SRR will follow up with the parties as described
below.

(a) The director of SRR will contact the respondent, and
the complainant in cases of sexual misconduct or interper-
sonal violence, and provide them with the following informa-
tion:

(1) The respondent's and complainant's rights under the
student conduct code;

(i1) A summary of the allegations the complainant has
against the respondent;

(iii) The potential conduct code violations related to the
allegations; and

(iv) How to report any subsequent problems or retalia-
tion, including intimidation, threats, coercion, or discrimina-
tion.

(b) In all cases alleging sexual misconduct or interper-
sonal violence, the director of SRR will, in addition to the
information specified under (a) of this subsection, provide
both parties with written information that will include, at a
minimum:

(1) The student's rights and options, including options to
avoid contact with the other party; a list of available univer-
sity and community resources for counseling, health, mental
health, victim advocacy, legal assistance, visa and immigra-
tion assistance, student financial aid, and other academic and
housing services at the university and in the community; and
options for, available assistance in, and how to request
changes to academic, living, transportation, and working sit-
uations or protective measures;

(i1) The importance of preserving evidence of the alleged
incident and procedures to follow to preserve evidence of the
alleged incident;

(iil) Who will receive a report of the allegation;
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(iv) Their right to file or not file a criminal complaint as
detailed above and the ability to be assisted by campus
authorities in notifying law enforcement authorities if the
complainant wishes to do so;

(v) A list of resources for obtaining protective, no con-
tact, restraining, or similar orders, if applicable;

(vi) The procedures the university will follow when
determining if discipline is appropriate;

(vii) Steps the university will take to ensure confidential-
ity of complainants and other necessary parties and the limits
this may place on the university's ability to investigate and
respond, as set forth above; and

(viii) Information regarding the university's policy
against retaliation, steps the university will take to prevent
and respond to any retaliation, and how the student should
report retaliation or new incidents.

(6) Following the complaint review, the director of SRR
will either dismiss the matter or arrange a prehearing confer-
ence.

(a) Dismiss the matter. If the director of SRR determines
the allegations, even if true, would not rise to the level of a
conduct violation, he/she may dismiss the matter. In such
cases, the director of SRR will prepare a written record of the
dismissal. The director of SRR will also notify the com-
plainant of their decision, if such notification is permissible
under FERPA. The dismissal letter, along with the original
complaint and any other related documents, will be main-
tained as described in WAC 172-121-080. In cases of sexual
misconduct or interpersonal violence or for a Title IX com-
plaint, the complainant may request a review of the dismissal
by the dean of students by filing a request for review with the
director of SRR within seven business days of receiving
notice of the dismissal.

(b) Prehearing conference. If the director of SRR does
not dismiss the matter he/she will arrange a prehearing con-
ference as described in WAC 172-121-110.

AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-105 Conduct review proceedings. (1)
General provisions:

(a) Conduct review proceedings in which the allegations
do not involve a Title IX complaint, felony level crimes, or
the potential sanction is less than suspension or expulsion, are
brief hearings in accordance with WAC 172-108-050(3).
Conduct review proceedings in which the allegations involve
a Title IX complaint, felony level crimes, or the potential
sanction is suspension or expulsion, are considered full hear-
ings under the Administrative Procedure Act.

(b) Nonjudicial proceedings: Formal rules of process,
procedure, and/or technical rules, such as are applied in crim-
inal or civil courts, do not apply in student conduct code pro-
ceedings. All Title IX complaints shall follow the regulations
prescribed under 34 C.F.R. Part 106.

(2) Notification for student organizations: When a
charge is directed towards a student organization, the CRO
will communicate all matters relative to conduct review pro-
ceedings with the president of the organization or their desig-
nee.
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(3) Advisors: The complainant and the respondent may
be assisted by one advisor of their choice, subject to the fol-
lowing provisions:

(a) Any fees or expenses associated with the services of
an advisor are the responsibility of the complainant or the
respondent that employed the advisor;

(b) The advisor may be an attorney or any other person
of the student's choosing;

(c) The advisor must provide the CRO with a FERPA
release signed by the student they are assisting;

(d) If a complainant or the respondent is represented by
an attorney, the attorney shall provide the CRO and other par-
ties with the attorney's name, address, telephone number, and
email address. The attorney must file a notice of appearance
when hired to represent a person and a notice of withdrawal
upon withdrawal of representation. A notice of appearance
must be filed at least two business days prior to any conduct
review proceeding;

(e) If a complainant or respondent wishes to have an
advisor for a Title IX complaint and is not able to identify
one, the student may contact SRR for assistance in finding an
advisor;

() In addition to an advisor, a complainant or respondent

may bring a certified therapy animal with a handler for the
hearing. The handler is not allowed to participate in the hear-

ing process.

(4) Review of evidence:

(a) In brief hearings, the respondent, and, in cases of sex-
ual misconduct or interpersonal violence, the complainant
may request to view material related to their case prior to a
scheduled hearing by contacting the CRO. To facilitate this
process, the party should contact the CRO as early as possible
prior to the scheduled hearing. The CRO shall make a reason-
able effort to support the request to the extent allowable by
state and federal law.

(b) In full hearings, the respondent, and, in cases of sex-
ual misconduct or interpersonal violence, the complainant
may request to view material related to the case prior to the
scheduled hearing by contacting the director of SRR. To
facilitate this process, the party should contact the director as
early as possible prior to the scheduled hearing. The director
of SRR shall make a reasonable effort to support the request
to the extent allowable by state and federal law.

(5) Continuances: Continuances, extensions of time, and
adjournments may be ordered by the CRO. A party may file
a timely request for a continuance if the party shows good
cause for the continuance. A request for a continuance may
be oral or written. Before granting a motion for a continu-
ance, the CRO shall allow any other party to object to the
request. The CRO will make a decision on the request and
will communicate his/her decision in writing to the parties
along with the reasons for granting or denying the request.

AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-122 Full hearing procedures. (1)
Scheduling and notification. Full hearings are used for allega-
tions which, if substantiated by a preponderance of the evi-
dence, could be a felony-level crime, involve a Title IX com-
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plaint, or could result in a sanction of suspension or expul-
sion. Following provision of the notice of allegations to the
respondent, as set forth in WAC 172-121-110, the SRR office
shall arrange for a prehearing conference.

(2) General provisions.

(a) Hearing authority: The CRO exercises control over
hearing proceedings. All procedural questions are subject to
the final decision of the CRO. The CRO chairs the disci-
plinary council.

(b) Closed hearings: All conduct review hearings will be
closed. Admission of any person to a conduct review hearing
shall be at the discretion of the CRO.

(c) Consolidation of hearings: In the event that one or
more students are charged with the same misconduct arising
from the same occurrence, the council may conduct separate
hearings for each student or consolidate the hearings as prac-
tical, as long as consolidation does not impinge on the rights
of any student.

(3) Appearance.

(a) Failure to appear: In cases where proper notice has
been given but the respondent fails to attend a conduct review
hearing, the council shall decide the case based on the infor-
mation available, without the respondent's input. The council
may not make an inference about the determination regarding
responsibility based solely on a party's or witness's failure to
appear at the hearing. However, nonappearance by a party
may impact the evidence available for the council to make a
decision.

(b) Appearance: The parties will be provided options for
reasonable alternative arrangements if they do not wish to be
present in the same room as the other student during the hear-
ing. The parties may appear at the conduct review hearing in
person via a method that allows the council to hear the parties
and physically observe them while testifying, subject to the
limits set forth below in (e) of this subsection. If a party does
not appear at the hearing, the council will decide the case
based on the information available. Solely for Title IX com-
plaints, if a party or witness does not appear at the hearing
and submit to cross-examination, the council must not rely on
any statement of that party or witness in reaching a determi-
nation regarding responsibility; additionally, the council can-
not draw an inference regarding responsibility based on the
failure to appear or refusal to answer cross-examination or
other questions.

(c) Advisors: The complainant and the respondent may
be assisted by one advisor during conduct review hearings as
described in WAC 172-121-105. For Title IX complaints, the
university will provide an advisor to a party upon request for
the purposes of conducting cross-examination.

(d) Disruption of proceedings: Any person, including the
respondent or advisor, who disrupts a hearing, may be
excluded from the proceedings.

(e) Remote appearance. In the interest of fairness and
expedience, the CRO may permit any person to appear by a
method that allows the person to be seen and heard by the
council.

(4) Standard of evidence. The council shall determine
whether the respondent violated the student conduct code, as
charged, based on a preponderance of the evidence. A pre-
ponderance means, based on the evidence admitted, whether
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it is more probable than not that the respondent violated the
student conduct code.

(5) Prehearing conference. The SRR office or designee
will arrange for a prehearing conference with the parties to
advise them about the student conduct process. During the
prehearing conference, the SRR office or designee will:

(a) Review the written list of allegations;

(b) Inform the respondent who is bringing the complaint
against them;

(c) Provide the respondent and complainant with a copy
of the student conduct code and any other relevant university
policies;

(d) Explain the respondent's and complainant's rights and
responsibilities under the student code;

(e) Explain the conduct review procedures;

(f) Explain possible penalties under the student conduct
code;

(g) Schedule a date for the full hearing; and

(h) Address any preliminary matters or motions.

(6) Notice of hearing. Following the prehearing confer-
ence, the director shall schedule the hearing and notify the
respondent and complainant of the date, time, location, par-
ticipants, and purpose of the hearing. The notices will include
information about how to request accommodations or inter-
preters for any parties or witnesses. Any request for the pres-
ence of an emotional support animal or any other accommo-
dation must be directed to disability support services and
approved as a reasonable accommodation in advance of the
hearing. A person may bring a certified therapy animal with a
handler to a hearing. The notice of hearing must be served on
the respondent and complainant at least seven business days
prior to the hearing. The director may coordinate with the
parties to facilitate scheduling, but is not required to do so.

(7) Evidence.

(a) Evidence: Pertinent records, exhibits and written
statements may be accepted as information for consideration
by the council in accordance with RCW 34.05.452. Any
investigation conducted by the university will be admitted
into evidence as long as the investigator testifies at the hear-
ing. Evidence, including hearsay evidence, is admissible if in
the judgment of the CRO it is the kind of evidence on which
reasonably prudent persons are accustomed to rely in the con-
duct of their affairs; however, solely for Title IX complaints,
statements obtained from a person who does not testify at the
hearing shall not be considered by the council. The CRO
shall exclude evidence that is excludable on constitutional or
statutory grounds or on the basis of evidentiary privilege rec-
ognized by Washington courts. The CRO may exclude irrel-
evant material. If not inconsistent with this section, the CRO
shall refer to the Washington rules of evidence as guidelines
for evidentiary rulings. For Title IX complaints, prior to
allowing a question to be answered during cross-examina-
tion, the CRO must determine that the question is relevant,
and, if excluded, the CRO must explain on the record the rea-
son for the exclusion.

(b) The respondent and complainant have the right to
view all material presented during the course of the hearing,
except a respondent's previous disciplinary history which
shall be used solely for the purpose of determining the appro-
priate sanction.




Washington State Register, Issue 20-22

(c) All testimony of parties and witnesses shall be made
under oath or affirmation. Any interpreter shall be proscribed
the oath set forth in WAC 10-08-160.

(d) Documentary evidence may be received in the form
of copies or excerpts, or by incorporation by reference.

(e) Official notice may be taken of (i) any easily verifi-
able facts such as dates or weather conditions, (ii) technical
or scientific facts within EWU's specialized knowledge, such
as enrollment status or class schedules, and (iii) codes or
standards that have been adopted by an agency of the United
States, of this state or of another state, or by a nationally rec-
ognized organization or association. Parties shall be notified
either before or during hearing, or by reference in preliminary
reports or otherwise, of the material so noticed and the
sources thereof, including any staff memoranda and data, and
they shall be afforded an opportunity to contest the facts and
material so noticed. A party proposing that official notice be
taken may be required to produce a copy of the material to be
noticed.

() All rulings upon objections to the admissibility of evi-
dence shall be made in accordance with the provisions of
RCW 34.05.452, except for the additional restrictions on the
admission of evidence required by Title IX.

(8) Discovery. Discovery is not permitted under the
code, except for requests for documentary information from
the university. Either party may request the university to pro-
duce relevant documents in the university's possession as
long as such request is submitted at least five business days
prior to the hearing, absent extenuating circumstances. If the
CRO determines the request is not relevant to the present
allegation, the CRO may deny the request. The university
will provide the requested information prior to the hearing to
the extent permitted by state and federal law.

(9) Subpoenas.

(a) Subpoenas ((shal-be-issued-and-enforeed;—and—wit-

b)) may be issued by the presiding officer or an attor-
ney consistent with RCW 34.05.446. However, for the pro-
tection of both parties, a party cannot subpoena the other
party. A party may request an exemption from this rule by fil-
ing a written request with the presiding officer at least ten
days prior to the hearing. The presiding officer will provide a
copy of the request to the other party and give them three
days to respond. The presiding officer will then decide
whether or not sufficient cause exists to grant an exemption
to this rule and will inform the parties of the decision. Any
subpoena issued must conform to EWU's subpoena form.
Every subpoena shall identify the party causing issuance of
the subpoena and shall state EWU's name and the title of the
proceeding and shall ((eemmand)) direct the person to whom
it is directed to attend and give testimony or produce desig-
nated books, documents, or things under his or her control.

(((D)) A subpoena to a person to provide testimony at a
hearing shall specify the time and place set for hearing.

(( . . .
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£e))) (b) A subpoena may be served by any suitable per-
son over eighteen years of age, by exhibiting and reading it to
the witness, or by giving him or her a copy thereof, or by
leaving such copy at the place of his or her abode. When ser-
vice is made by any other person than an officer authorized to
serve process, proof of service shall be made by affidavit or
declaration under penalty of perjury.

((€))) (¢) The CRO, upon motion by a party or at his or
her own discretion, may ((9)) quash or modify the subpoena

if it is unreasonable ((and)) or oppressive ((er-(i-condition
dental-ef the motienupen—-advancement by the personin

Subpoenas may not be used to threaten or 1nt1m1date partles
or witnesses.

(10) Summary judgment. A motion for summary judg-
ment may be granted and an order issued if the written record
shows that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter
of law. A motion for summary judgment is not permitted for
Title IX complaints.

(11) Witnesses.

(a) The complainant, respondent, and the university's
presenter may call witnesses at full hearings.

(b) The person who wishes to call a witness is responsi-
ble for ensuring that the witness is available and present at the
time of the hearing. An attorney may subpoena a witness to
appear at the hearing. Nonattorneys may request the CRO to
subpoena witnesses in accordance with subsection (4) of this
section. The CRO has the discretion to deny a request to issue
a subpoena or to quash a subpoena issued by an attorney if the
subpoena is unreasonable, oppressive, or does not conform to
EWU's subpoena form.

(c) The CRO may exclude witnesses from the hearing
room when they are not testifying. The CRO is not required
to take the testimony of all witnesses called by the parties if
such testimony may be irrelevant. For Title IX complaints,
any decision to exclude a witness shall be explained on the
record.

(d) All parties have the right to hear all testimony pro-
vided by witnesses during the hearing.

(e) The parties should inform the CRO of any possible
need for an interpreter or any accommodation requests at
least five business days prior to the hearing. The CRO will
comply with WAC 10-08-150.

(12) Questioning:

(a) The complainant's advisor, the respondent's advisor,
and the university's presenter may ask questions of any wit-
ness, or party, including cross-examination questions. For
cases that do not involve Title IX complaints, if the student
does not have an advisor, the complainant and respondent
may submit questions in writing to the CRO and the CRO
may ask the questions. For Title IX complaints, if a party
does not have an advisor, the university will provide the party
with an advisor aligned with that party for the purposes of
conducting cross-examination as long as the party requests
such an advisor at least five business days in advance of the
hearing. The CRO may also ask questions, but is not required
to do so. The CRO may preclude any questions which they
consider irrelevant, and for Title IX cases such decision must
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be explained on the record. The CRO must exclude and the
council shall not consider any questions or evidence pertain-
ing to the complainant's sexual predisposition or prior sexual
behavior, unless such questions and evidence about the com-
plainant's prior sexual behavior are offered to prove that
someone other than the respondent committed the conduct
alleged by the complainant, or if the questions and evidence
concern specific incidents of the complainant's prior sexual
behavior with respect to the respondent and are offered to
prove consent. The CRO will explain to the parties the reason
for rejecting any questions and will maintain a record of the
questions submitted and rulings made.

(b) The council may ask their own questions of any wit-
ness or party called before them.

(13) Remote appearance. The CRO may accommodate
concerns for personal safety, well-being, or fears of confron-
tation of any person appearing at the hearing by providing
separate facilities, or by permitting participation by video
conferencing, or other means that allows the council and par-
ties to see and hear the party answering questions, as deter-
mined appropriate, subject to subsection (3)(b) of this sec-
tion.

(14) Deliberations and sanctions. Following the hearing,
the council will determine in closed session whether, by a
preponderance of the evidence, the respondent violated the
student conduct code based on the evidence presented at the
hearing. If a student fails to appear, the council shall make a
decision based on the information available. If the council
determines the respondent violated the student conduct code,
the CRO shall then decide what sanctions and remedies shall
be imposed. The CRO may review the respondent's previous
disciplinary history solely for purposes of determining the
appropriate sanction. In addition to sanctions under this code,
if the student is also an employee of the university, the CRO's
decision may be forwarded to the student's supervisor to
determine whether any employment actions outside of this
code should be taken in accordance with university policy.

The council shall issue a decision including their find-
ings, conclusions, and rationale. The decision shall address
credibility issues if credibility or witness demeanor was a
substantial factor in the council's decision. Credibility deter-
minations may not be based on a person's status as a com-
plainant, respondent, or witness. The findings shall be based
exclusively on the evidence provided at the hearing. If the
council finds the respondent violated the code, the CRO shall
add the decision regarding sanctions and remedies to the
council's decision. Such decisions should be issued within ten
business days from the date of the hearing. The written deci-
sion shall also:

(a) Be correctly captioned identifying EWU and the
name of the proceeding;

(b) Designate all parties and representatives participating
in the proceeding;

(c) Identify the allegations at issue;

(d) A description of the procedural steps taken, including
notifications to the parties, interviews with the parties and
witnesses, site visits, methods used to gather other evidence,
and hearings held;

(e) Contain appropriate numbered findings of fact meet-
ing the requirements in RCW 34.05.461;
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(f) Contain appropriately numbered conclusions regard-
ing the application of university policies and this code to the
facts;

(g) A statement of, and rationale for, the result as to each
allegation, including a determination regarding responsibil-
ity, any disciplinary sanctions imposed, and if any remedies
are necessary to provide to the complainant in a Title IX com-
plaint to restore or preserve equal access to the university's
educational programs or activities;

(h) Contain a statement describing rights to appeal and
the procedures for appealing.

(15) Finality. The council's and CRO's decision becomes
final at either the conclusion or the appeal process under this
code, if an appeal is filed, or if an appeal is not filed, the date
on which an appeal would no longer be timely.

(16) Notification to the respondent. The CRO shall serve
the respondent with a copy of the decision and notice of the
right to appeal.

(17) Notification to the complainant. In cases of sexual
misconduct or interpersonal violence, simultaneous with
notification of the decision to the respondent, the com-
plainant shall be provided with written notice of:

(a) The university's determination as to whether sexual
misconduct or interpersonal violence occurred;

(b) The complainant's right to appeal;

(c) Any change to the results that occurs prior to the time
that such results become final and when such results become
final (20 U.S.C. 1092(f));

(d) Information regarding the discipline of the respon-
dent will not be released unless:

(i) The information contained in the record directly
relates to the complainant, such as an order requiring the stu-
dent harasser to not contact the complainant; or

(i1)) The misconduct involves a crime of violence or a
sexual assault, including rape, dating violence, domestic vio-
lence or stalking as defined in 42 U.S.C. Sec. 13925(a).

(e) Any remedies provided to the complainant. For Title
IX complaints, the complainant shall receive a copy of the
decision provided to the respondent under subsection (14) of
this section.

(18) Notification to Title IX coordinator. For Title IX
complaints, the Title IX coordinator must be provided with
notice of the decision as the Title IX coordinator is responsi-
ble for effective implementation of any remedies.

AMENDATORY SECTION (Amending WSR 20-19-046,
filed 9/10/20, effective 10/11/20)

WAC 172-121-140 Supportive measures and interim
restrictions. (1) Supportive measures. During the complaint
review, the director of SRR, Title IX coordinator, or designee
will evaluate the circumstances and determine if any support-
ive measures to assist or protect the parties during the con-
duct code process are needed. For sexual misconduct and
interpersonal violence cases, supportive measures are avail-
able before or after the filing of a complaint or where no for-
mal complaint is filed. Supportive measures are provided to
students free of charge and may include, but are not limited
to, safety planning with the university, mutual restrictions on
contact between the parties, academic or workplace modifi-
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cations, providing counseling for the complainant and/or
respondent, or campus housing modifications((;-andteran
interim restrietionfor therespendent)). The purpose of a sup-
portive measure is to provide an equitable process for both
students that minimizes the possibility of a hostile environ-
ment on campus. For Title IX complaints, supportive mea-
sures are designed to restore or preserve equal access to the
university's educational programs or activities without unrea-
sonably burdening either party, including protecting the
safety of all parties and the university's educational environ-
ment, or deterring sexual harassment. Supportive measures in
cases of sexual misconduct and interpersonal violence are
coordinated by the Title IX coordinator or designee.

(2) Interim restrictions. For Title IX complaints, in situ-
ations where there is cause to believe that a student or a stu-
dent organization poses an immediate threat to the physical
health or safety of any student or other individual, including
themselves, the Title IX coordinator in conjunction with the
director of SRR may take immediate action(s) against the stu-
dent or student organization after conducting an individual-
ized safety and risk analysis without prior notice or hearing.

Simultaneous with such action(s), the director of SRR
will refer the allegations to the conduct review officer, who
will process such allegations in accordance with the provi-
sions of this student conduct code.

For all non-Title IX cases, the director may take immedi-
ate action(s) against the student or student organization after
conducting an individualized safety and risk analysis without
prior notice or hearing. Simultaneously, the director shall
refer the allegations to the conduct review officer. For non-
Title IX cases, interim restriction is subject to the following:

(a) Interim restriction actions may only be imposed in
the following situations:

(i) When a student or student organization poses an
immediate threat to:

(A) The physical health or safety of any student or any
other individual;

(B) The student's own physical safety and well-being; or

(C) Any property of the university community; or

(i) When it is believed that the student's or student orga-
nization's continued attendance or presence may cause disor-
der, substantially interfere with or impede the lawful activi-
ties of others, or imperil the physical or mental health and
safety of members of the university community.

(b) During the interim restriction period, a student may
be restricted by any or all of the following means:

(1) Denial of access including, but not limited to: Assign-
ment to alternate university housing or removal from univer-
sity housing, limitation of access to university facilities, or
restriction of communication with specific individuals or
groups;

(i) Interim suspension, including temporary total
removal from the university or restriction of access to cam-
pus. For Title IX complaints, a student may only be placed on
interim suspension if, after conducting an individualized
safety and risk analysis, the director determines the person
poses an immediate threat to the physical health or safety of
any student or other individual arising from the allegations of
sexual misconduct or interpersonal violence;
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(iii)) Mandatory medical/psychological assessment of the
student's capability to remain in the university.

(3) The director of SRR will determine what restric-
tion(s) will be placed on a student.

(4) The director of SRR will prepare a brief memoran-
dum for record containing the reasons for the interim restric-
tion. The director will serve the memorandum on the
restricted student and notify all other persons or offices
bound by it. At a minimum, the memorandum will state:

(a) The alleged act(s) or behavior(s) of the student or stu-
dent organization which prompted the interim restriction;

(b) How those alleged act(s) or behavior(s) could consti-
tute a violation of the student conduct code;

(c) How the circumstances of the case necessitated the
interim restriction action(s); and

(d) An explanation of the process for emergency appeal
reviews.

(5) Notice to complainant. In cases alleging sexual mis-
conduct or interpersonal violence, the complainant will be
provided with notice of any interim restrictions that relate
directly to the complainant. If the respondent appeals such
interim restrictions, the complainant will be given notice of
the respondent's appeal and an opportunity to submit a state-
ment within five business days of the notice as to why the
interim restriction should or should not be modified.

(6) Emergency appeal review.

(a) If a student has been suspended on an interim basis,
the student will automatically receive an emergency appeal
review with the vice president for student affairs, or designee.
If the interim restriction is something less than a suspension,
the student or student organization subject to the interim
restriction must file a written appeal with the vice president
for student affairs within five business days after service of
the interim restriction. In all cases, the student must submit
any information the student wishes the vice president to con-
sider submitted within ten business days after service of the
interim restriction. The appealing party should outline the
desired modification(s) to the interim restriction as well as
the specific challenge(s) to the interim restriction decision.
Challenges to interim restriction decisions are limited to the
criteria identified in WAC 172-121-140(1) upon which the
interim restriction was imposed (threat to health or safety of
the university community, potential for creating campus dis-
order, impeding the lawful activity of others, etc.). Appealing
parties are limited to submitting their own written statements.
Any other evidence should be submitted to the investigator or
provided to the CRO under the regular hearing process.

(b) The vice president for student affairs, or designee,
will conduct an emergency appeal review after receiving the
respondent's review and complainant's response, if any.
Emergency appeal reviews will address only the interim
restriction decision of the ((dean-ofstudents)) director and
the basis on which the restriction modification or termination
is requested by the appealing party. The emergency appeal
review does not replace the regular hearing process. In the
emergency appeal review, the vice president will only review
materials available to and information considered by the dean
of students at the time the interim restriction was imposed,
written statements by the two parties, and information that
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becomes available as a part of the university's investigation
that the vice president deems relevant.

(c) In cases alleging sexual misconduct or interpersonal
violence, if a complainant believes the interim restriction
does not adequately protect their health and safety, the com-
plainant may appeal the interim restriction using the process
outlined in this subsection. If the complainant files an appeal,
all parties shall be given notice of the appeal and shall be pro-
vided the opportunity to submit a written statement to the
vice president within five business days of receiving notice of
the complainant's appeal.

(d) During the emergency appeal review, the vice presi-
dent for student affairs will review available materials and
statements. The vice president for student affairs will issue a
written decision upholding, modifying, or terminating the
interim restriction action. The written decision shall include a
rationale for the basis of the decision and be issued within fif-
teen business days of the date of service of an interim restric-
tion.

(e) The interim restriction does not replace the regular
hearing process, which will proceed as quickly as feasible
consistent with this chapter.

(f) Duration. An interim restriction will remain in effect
until terminated, in writing, by the student disciplinary coun-
cil, CRO, or the vice president for student affairs.

WSR 20-22-054
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed October 29, 2020, 1:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
12-096.

Title of Rule and Other Identifying Information: WAC
388-823-1095 What are my rights as a DDA client?

Hearing Location(s): On December 8, 2020, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington Street
S.E., Olympia, WA 98504. Public parking at 11th and Jeffer-
son. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or by
Skype. Due to the COVID-19 pandemic, hearing may be held
via Skype, see DSHS website for most up to date informa-
tion.

Date of Intended Adoption: Not earlier than December 9,
2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December &, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by November 24, 2020.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Proposed amend-
ments to WAC 388-823-1095 implement 2SHB 1651 (2019),
which is related to the rights of developmental disabilities
administration (DDA) clients.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: Chapter 71A.26 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Teresa
Boden, P.O. Box 45310, Olympia, WA 98504-5310, 360-
407-1502.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DDA is exempt from preparing a cost-benefit
analysis under RCW 34.05.328 (5)(b)(iii) because the content
is copied from statute without material change.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

Is exempt under RCW 34.05.310 (4)(e) because the con-

tent is explicitly and specifically dictated by statute.

October 29, 2020
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-12-046,
filed 5/29/14, effective 7/1/14)

WAC 388-823-1095 What are ((m¥)) a_person's
rights as a DDA client or eligible person? ((As-aDDA-ek-
ent-youhave-the fellowing rights:))

(1) The ((rightto-be-freefromanykind-ofabuse-orpun-
ishment-(verbalmentalphystealandfor sexual)y—orbeng

B > > >
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this section:

(a) "Administration" means the division of the depart-

ment responsible for providing services to eligible persons,

but does not include the division of the department responsi-
ble for the licensing and certification of services and facilities
for eligible persons.

(b) "Assessment" has the same meaning as defined in
RCW 71A.10.020.

(c) "Client" means a person who has a developmental
disability as defined in RCW 71A.10.020 and has been deter-
mined to be eligible to receive services under chapter 71A.16
RCW.

(d) "Department" means the department of social and
health services.

(e) "Developmental disabilities ombuds" means the
office created under chapter 43.382 RCW.

(f) "Eligible person" has the same meaning as defined in
RCW 71A.10.020.

(2) "Legal representative" means a parent of a client
under age eighteen, a court-appointed guardian or limited
guardian under Title 11 RCW if the subject matter is within
the scope of the guardianship order, or any other person
authorized by law to act for the client.

(h) "Necessary supplemental accommodation represen-
tative" means an individual who receives copies of adminis-
tration correspondence to help a client or eligible person
understand the documents and exercise the client or eligible
person's rights. The necessary supplemental accommodation
representative is identified by the client or eligible person
when the client or eligible person does not have a legal guard-
ian and is requesting or receiving services from the adminis-
tration.

(1) "Provider" means an individual, a facility, or an
agency that is one or more of the following: Licensed, certi-

WSR 20-22-054

(1) "Restraint" includes:

(1) Physical restraint, which is a manual method. obsta-
cle, or physical or mechanical device, material, or equipment
attached or adjacent to the client's body that restricts freedom
of movement or access to the client's body, is used for disci-
pline or convenience, and is not required to treat the client's
medical symptoms; and

(i1) Chemical restraint, which is a psychopharmacologic
drug that is used for discipline or convenience and is not
required to treat the client's medical symptoms.

(k) "Restriction" means a limitation on the client's use or
enjoyment of property, social activities, or engagement in the
community.

(1) "Service plan" means any plan required by the depart-

ment to deliver the services authorized by the administration
to the client

(2) The rights set forth in this section are the minimal
rights guaranteed to all clients of the administration, and are
not intended to diminish rights set forth in other state or fed-
eral laws that may contain additional rights.

(3) The administration must notify the individual and the
individual's legal representative or necessary supplemental
accommodation representative of the rights set forth in this
section upon determining the individual is an eligible person.

The notification the administration provides must be in writ-
ten form. The administration must document the date that the

notification required in this subsection was provided.

(4) The administration must notify a client and a client's
legal representative or necessary supplemental accommoda-
tion representative of the rights set forth in this section upon

conducting a client's assessment. The notification the admin-

istration provides must be in written form. The administration
must document the date it provided the notification required

in this subsection.

(5) The client has the right to exercise autonomy and
choice free from provider interference. This includes the cli-
ent's right to:

(a) Be free from sexual, physical, and mental abuse, cor-
poral punishment, and involuntary seclusion;

(b) Be free from discrimination based on race, color,
creed, national origin, religion, sex, age. disability, marital
and family status, gender identity, or sexual orientation;

(c) Make choices regarding the type of food available
within the client's resources and service plan;

(d) Have visitors at the client's home and associate with
persons of the client's choosing and subject to limitations as
negotiated with the client's housemates;

(e) Control the client's schedule and choose activities,
schedules, and health care that meet the client's needs;

(f) Information about the treatment ordered by the cli-
ent's health care provider and help plan how the treatment
will be implemented;

(g) Be free from unnecessary medication, restraints, and
restrictions;

(h) Vote, participate in the democratic process, and help
people with getting elected to office;

(i) Manage the client's money or choose a person to

assist;

fied, contracted by the department, or state operated to pro-
vide services to administration clients.

(j) Be part of the community;

(k) Make choices about the client's life;

Proposed
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(1) Choose the clothes and hairstyle the client wears;

(m) Furnish and decorate the client's bedroom to the cli-
ent's preferences or furnish and decorate the client's home to
the client's preferences subject to agreement with the client's

Washington State Register, Issue 20-22

(iv) Denial, suspension, or revocation of a license or cer-
tification.

(8) The client has the right to file complaints and griev-
ances, and to request appeals. This includes the client's right

housemates;

(n) Seek paid employment;

(o) Receive the services that the client agrees to receive;

(p) Decide whether or not to participate in research after
the research has been explained to the client, and after the cli-
ent or the client's legal representative gives written consent
for the client to participate in the research; and

(q) Be free from financial exploitation.
(6) The client has the right to participate in the adminis-
tration's service planning. This includes the client's right to:
(a) Be present and provide input on the client's service
plans written by the administration and providers;
b) Have meaningful opportunities to lead planning pro-
cesses;

(c) Have the client's visions for a meaningful life and the

client's goals for education, employment, housing, relation-
ships, and recreation included in the planning process;

d) Choose an advocate to attend the planning processes
with the client; and

(e) Have access to current and accurate information
about recreation, education, and employment opportunities
available in the client's community.

(7) The client has the right to access information about
services and health care. This includes the client's right to:

(a) View a copy of all of the client's service plans;

(b) Possess full copies of the client's current service
plans;

(c) Review copies of the policies and procedures for any
service the client receives, at any time. This includes policies
and procedures about how the client may file a complaint to
providers and the department;

(d) Examine the results of the department's most recent
survey or inspection conducted by state surveyors or inspec-
tors, statements of deficiency, and plans of correction in

to:

(a) Appeal any decision by the department that denies,
reduces, or terminates the client's eligibility, services, or
choice of provider as defined in federal medicaid law and
state public assistance laws;

(b) Submit grievances to the client's provider about the
client's services or other concerns. This includes, but is not
limited to, concerns about the behavior of other people where
the client lives. The provider must maintain a written policy
on the grievance process that includes timelines and possible
remedies. If a grievance is unresolved, the provider must pro-
vide the client with information on how to submit the griev-
ance to the department;

¢) File complaints and grievances, and request appeals
without penalty or retaliation by the department or providers;
and

(d) Receive information about how to obtain accommo-
dation for disability in the appeal process.

(9) The client has the right to privacy and confidentiality.
This includes the client's right to:

(a) Personal privacy and confidentiality of the client's

personal records;
(b) Communicate privately, including the right to send

and receive mail and email, and the right to use a telephone in
an area where calls can be made without being overheard;
and

(c) Meet with and talk privately with the client's friends
and family.
(10) The client has rights during discharge, transfer, and

termination of services as set forth in this subsection.

(a) Clients who are residents of a long-term care facility
that is licensed under chapter 18.20, 72.36, or 70.128 RCW
have the rights set forth in RCW 70.129.110.

(b) Clients who receive certified community residential
services have the right to:

effect with respect to the client's provider and the client's res-
idence. The client's service provider must assist the client
with locating and accessing this information upon the client's
request; and

(e) Receive written notification of enforcement actions
taken by the department against the client's provider. The
administration's case manager or designee must provide noti-
fication to the client and the client's legal representative or
necessary supplemental accommodation representative
within twenty days, excluding weekends and holidays, of the
date of enforcement. For purposes of this subsection, a "pro-
vider" means an entity that provides residential services
received by a client that is operated by or contracted through
the administration. An enforcement action that requires this
notification includes:

(1) Conditions placed on the provider certification or

(i) Remain with the client's provider. Services must not

be terminated unless the provider determines and documents
that:

(A) The provider cannot meet the needs of the client;
(B) The client's safety or the safety of other individuals

in the facility or residence is endangered;
(C) The client's health or the health of other individuals

in the facility or residence would otherwise be endangered; or

(D) The provider ceases to operate.

(ii) Receive written notice from the provider of any
potential termination of services at least thirty days before
such termination, except when there is a health and safety
emergency that requires termination of service, in which case
notice must be provided at least seventy-two hours before the

date of termination. The notice must be provided to the client
and the client's legal representative or necessary supplemen-

license:

(ii) Suspension or limited suspension of referrals or
admissions;

(ii1) Imposition of provisional certification or decertifi-
cation; or

Proposed

tal accommodation representative. The notice must include:

(A) The reason for termination of services; and
(B) The effective date of termination of services.

(iii) Receive a transition plan at least two days before the
effective date of the termination of services, or if the termina-
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tion was based on a health and safety emergency receive a

transition plan within two days of the administration's receipt

of notice for emergency termination. The administration
must provide the client and the client's legal representative or

necessary supplemental accommodation representative with
the plan. The plan must include:

(A) The location where the client will be transferred;

(B) The mode of transportation to the new location; and

(C) The name, address, and telephone number of the
developmental disabilities ombuds.

(c) A provider that provides services to clients in a resi-
dence owned by the provider must exhaust the procedures for
termination of services prior to the commencement of any
unlawful detainer action under RCW 59.12.030.

(11) The client has the right to access advocates. The cli-
ent has the right to receive information from agencies acting
as client advocates, and be afforded the opportunity to con-
tact these agencies. The provider must not interfere with the
client's access to any of the following:

(a) Any representative of the state;

(b) The resident's individual physician;

(c) The developmental disabilities ombuds; or

(d) Any representative of the organization designated to
implement the protection and advocacy program pursuant to
RCW 71A.10.080.

12) If a client is subject to a guardianship order pursuant
to chapter 11.88 RCW, the rights of the client under this sec-
tion are exercised by the client's guardian if the subject matter

is within the scope of the guardianship order.

WSR 20-22-072
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 2, 2020, 10:46 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
07-064.

Title of Rule and Other Identifying Information: Chapter
308-12 WAC, Architects.

Hearing Location(s): On December 9, 2020, at 1:00 p.m.
Telephonic public hearing, call-in number 360-407-3780,
Conference PIN code: 947159#. In response to the coronavi-
rus disease 2019 (COVID-19) public health emergency, the
department of licensing (DOL) will not provide a physical
location for this hearing to promote social distancing and the
safety of the citizens of Washington state. A virtual public
hearing, without a physical space, will be held instead. Board
members, presenters, and staff will all participate remotely.
The public may call in using the information provided for the
telephonic conference.

Date of Intended Adoption: December 10, 2020.

Submit Written Comments to: Julie Konnersman, DOL,
Washington State Board for Architects, P.O. Box 9020,
Olympia, WA 98507-9020, email jkonnersma@dol.wa.gov,
fax 360-570-7098, by December 9, 2020.

Assistance for Persons with Disabilities: Contact Shari
Honeywell, phone 360-764-6175, fax 360-570-7098, TTY
711, email shoneywell@dol.wa.gov, by December &, 2020.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updated language
is necessary to support the new licensing system upgrade and
its requirements and anticipated changes to chapter 18.08
RCW. Update application language to clarify the various
application requirements. New language is being added to
clarify existing signature requirements including electronic.

Reasons Supporting Proposal: To streamline the applica-
tion process for licensees and applicants; and fulfill system
requirements necessary to apply online. To align the signa-
ture requirements, including electronic, with the other design
programs regulated by the regulatory boards section.

Statutory Authority for Adoption: RCW 18.08.340.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOL, governmental.

Name of Agency Personnel Responsible for Drafting:
Julia Manley, 405 Black Lake Boulevard S.W., Olympia,
WA 98502, 360-664-6557; Implementation and Enforce-
ment: Rick Storvick, 405 Black Lake Boulevard S.W., Olym-
pia, WA 98502, 360-664-1387.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These rule changes will impact all architect
licensees but they will have no to minimal costs to implement
and comply. The changes are administrative in nature, such
as simplifying the administrative tasks to obtain a license and
aligning signature requirements with other design programs.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

Explanation of exemptions: The changes will shorten the
amount of time applicants spend in the managed training pro-
gram to align with national standards. There are no new fees
or changes to current fees required with this update. Current
licensees will not be required to purchase new stamps. Given
the efforts to streamline the licensing administrative process
it is possible licensees may see cost savings either real or in
staff time for processing.

November 2, 2020
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-005 Definitions. (1) "Architect of record"
is the architect whose ((rame-appears-on-the-buildingper-
mit)) stamp or seal appears on the technical submission.

(2) "ARE" or "examination" means the architect registra-
tion examination written and administered by NCARB.

(3) "AXP" means the Architecture Experience Program

established by NCARB. which is the structured training pro-

Proposed
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gram currently recognized by the Washington state board for
architects.

(4) "Building" means "structure" as defined in RCW
18.08.320.

((4))) (5) "Direct supervision," as in the phrase "under
the direct supervision of an architect," as used in connection
with architectural work experience for qualification and eligi-
bility for the examination shall refer to any of the following
conditions or situations:

(a) The supervising architect is an employer who is
knowledgeable of the performance and competence of the
applicant.

(b) The supervising architect works for the same
employer as the applicant, and is either the direct superior of
the applicant, or a co-worker knowledgeable and responsible
for the efforts of the applicant.

(c) The supervising architect is licensed in an NCARB-
recognized jurisdiction.

((65))) (6) "Entire examination" as referred to in RCW
18.08.360(3) means all divisions of the ARE.

((66))) (7) "Institution of higher education" as used in
RCW 18.08.320 means a college or school recognized by the
National Architectural Accreditation Board (NAAB) as hav-
ing accredited programs in architecture.

((.(7) IVIHtE.FH de"llelslinient ﬂFEgFE.Hi" OF HI])I!IV 'I.S a St:HE

)
(8) "IPAL" means the Integrated Path to Architectural
Licensure established by NCARB and is a structured path to

earning an architectural license that gives students the oppor-
tunity to complete all core licensure requirements while earn-

ing a degree.

(9) "NAAB" means National Architectural Accreditation
Board.

(10) "NCARB" means the National Council of Architec-
tural Registration Boards, of which the Washington board is
a member.

(%)) (1) "Practical architectural work experience"
means performing activities involved in the practice of archi-
tecture, as defined in RCW 18.08.320 and meeting the crite-
ria in RCW 18.08.350.

(0 Professtonal-developmentequivalents:

&) (12) "Technical submission" means designs,
drawings, specifications, studies, and other technical docu-

ments prepared ((in-the-eourse-of practicingarchiteeture)) for

the submission to public authorities.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-010 How does the state board function?
The Washington state board for architects, hereafter called
the board, shall hold quarterly regular public meetings each

Proposed
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year. Additional ((publie)) special meetings may be held at
such times and places as the board may deem necessary. At
its regular meeting during the second quarter of the calendar
year, the board will elect a chair, a vice chair and a secretary
for the upcoming year.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-016 What are the board member rules
of conduct? (1) When a member of the board either owns a
beneficial interest in or is an officer, agent, employee, or

member of an entity; or ((individual-which-is-engagedina
transactioninvelving the-beard)) has a close relationship with

an individual or organization who is the subject of a board
action, the member shall:

(a) Recuse ((him-or-hersel)) themselves from the board
discussion regarding the specific ((transaetier)) action;

(b) Recuse ((him-or-hersel)) themselves from the board
vote on the specific ((transaetion)) action; and

(¢) Refrain from attempting to influence the remaining
board members in their discussion and vote regarding the
specific ((transaetion)) action.

(2) The prohibition against discussion and voting set
forth in subsection (1)(a) and (c) of this section shall not pro-
hibit the member of the board from using ((his-erher)) gen-
eral expertise to educate and provide general information on
the subject area to the other members.

3) ((l"Ffaﬂsaeﬁeﬂ—mel—vmg—the—beafd—

))) "Board action" means any action on the part of the
board, including, but not limited to:

(a) A decision, deliberation, determination, finding, rul-
ing, or order; ((and)) or

(b) A grant, payment, award, license, contract, transac-
tion, sanction, or approval, or the denial thereof, or failure to
act with respect to a decision, determination, finding, ruling,
or order.

() Thefollowingare-examples—of possibleseenarios
refatedto-board-memberritesofeonduet



Washington State Register, Issue 20-22 WSR 20-22-072

’ . )
e E; EI.EE IE EEE]E; ETEEEIE.EFEIE i
recusal-occurs—The board-staff shall record-eachrecusal-and
the-basisfor the reeusal))

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-023 How do I become a licensed archi-
tect? You need to fulfill three general requirements before
getting your license: Education, examination, and experi-
ence. If you are already licensed in another NCARB-recog-
nized jurisdiction, you will need to verify you have met these
requirements before being licensed in Washington. The
board may request additional information ((er-an-eralinter-
view;1f)) as necessary. You must also satisfactorily complete
((a—feﬂew—eﬁkaws—fela{eekte—ﬂ&e—pf&eﬁee—ef—afemm}fe—as
determined-by-the-beard)) the Washington state law review

€xam.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-025 What qualifications do I need to
meet ((iH-amnot-alreadyticensed)) for initial licensure?
If you are not licensed in another jurisdiction, your combina-
tion of education and experience will determine what you
need to do to get your license (see the chart below). To
become licensed, register through NCARB and they will
guide you through both the AXP and the ARE.

((Edueation-type

[29]
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(1) If you have an NAAB accredited architectural

degree, or are enrolled in an IPAL program. you ((need
te)) must complete ((HBDR)) the AXP and the ARE. ((H-yenr
l ketl il ot

-)) The board also requires a review of Washing-
ton's laws and rules relating to the practice of architecture.
(2) If you do not have an NAAB accredited architectural
degree, you must have:
(a) A high school diploma or equivalent ((and-atleast

5)):
(b) You must complete the ARE: and
(c) You must have at least ((stx—years—of)) eight years'

practical architectural work experience ((befere-enrellingin
P

a))) that includes the completion of the AXP.

(i) At least three of these years of work experience must
be under the direct supervision of a licensed architect and be
completed outside of the experience reported in the AXP.

((#Y)) (i1) The remaining three years can be any combi-
nation of the following as approved by the board:

((®)) (A) Postsecondary education courses in architec-
ture, architectural technology or a related field((=

A Related-fields-may-ineclude-the-folowing:

)) including, but not limited to, environmental design;
((dH)) urban planning; (((HBH)) landscape architecture;
((@V9)) construction management; ((€¥})) civil engineering;
((6&¥B)) naval architecture; (((VH))) interior architecture;
((&VHD)) other fields as determined by the board.

(B) ((WHth-apassinggrade;thirty semester-eredithours
or-forty-five-quarterhours-are-considered-to-be-one-year—Any
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year consists of three quarters (45 credit hours), or two

semesters (30 credit hours), or as otherwise defined by the
postsecondary school attended. You may earn a partial year
of experience as follows: Each quarter (15 credits) completed
equals four months of experience; each semester (15 credits)
completed equals six months of experience. Experience will
not be awarded for increments less than 15 credits or its
equivalent.

(ii1) Practical architectural work experience may be
accrued simultaneously while earning postsecondary educa-
tional credit.

Part-time work will accrue on a prorated basis.
(3) The board also requires satisfactory completion of
the Washington state law review exam.

Architect - Draft rule changes

An equivalent
degree, awarded by
EESA (education

Postsecondary

Accredited profes-

sional degree
(B.Arch or M.Arch)

evaluation services
for architects) for
candidates from a
nonaccredited U.S.

A preprofessional

degree in architec-
ture (typically four-

study in architec-
ture or related

fields. with passing

A degree in archi-
tectural technol-

ogy (typically a

grades, in incre-

two-year commu-

architectural school

years) from a pro-

Or Enrolled in

or a foreign architec-

gram offering an

ments of one year,
will receive up to

nity college or
trade school

High school
diploma or equiv-

tural work experi-
ence

Education type IPAL tural school accredited degree three years credit degree) alent
Practical architec- | Gained during AXP AXP PLUS Two AXP PLUS Three AXP PLUS Four AXP PLUS Six

additional years
under the direct

supervision of an
architect

or more additional

years depending on

your education
credit

additional years

additional years

Three of these additional years must be under the direct supervi-

sion of an architect

After graduating high school, contact NCARB to enroll in AXP and begin reporting experience

Proposed
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Accredited profes-

sional degree
(B.Arch or M.Arch)

An equivalent
degree, awarded by
EESA (education
evaluation services
for architects) for
candidates from a
nonaccredited U.S.

A preprofessional

degree in architec-
ture (typically four-

Postsecondary

study in architec-
ture or related

fields. with passing

A degree in archi-
tectural technol-

ogy (typically a

grades, in incre-

two-year commu-

architectural school

years) from a pro-

ments of one year,

nity college or

High school

actively participat-
ing in an NCARB-

accepted Integrated
Path to Architec-

tural Licensure
(IPAL) option
within a NAAB-
accredited profes-
sional degree pro-

gram in architecture
while enrolled in
AXP

Or Enrolled in or a foreign architec- | gram offering an will receive up to trade school diploma or equiv-
Education type IPAL tural school accredited degree three years credit degree) alent
When to apply to | You can start taking | After completing and submitting the board's official application form with payment contact NCARB to register
take the ARE the ARE through for the ARE

NCARB while

enrolled in AXP or

Apply to the board
after you have com-

pleted your AXP
and ARE

When can you get

vour license AXP and ARE

Apply to the board after you have met the education and/or experience requirements and have completed the

Additional materi-
als

All candidates must complete the Washington law review

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-028 What is the application process ((if
Famnot-already-tieensed)) for initial licensure as an
architect? (1) If you have an NAAB accredited architectural
degree, or are enrolled in an IPAL program:

(a) Contact NCARB to register for (HBP)) the AXP and
the ARE. You will pay the fees for examination and reexam-
ination directly to NCARB.

(b) When you have finished ((HBR)) the AXP and the
ARE:

(i) Have NCARB transmit your council record directly to
the board office, showing evidence of your qualifications,
((experienee)) and successful completion of the ((ARE;=as

beard-effice)) AXP and the ARE.

(i1) Complete the board's official application form with
the application fee and initial license fee and submit it to the
board office. The application fee is not refundable.

(iii) ((Cemplete-areview-of Washington'slaws-andrules
felﬁemg—te—&te—pf&e&ee—ef—afehﬁeemf&)) Satisfactorily com-

plete the Washington state law review exam.
(2) If you do not have an accredited architectural degree:

(a) Complete the board's official application form with
the application fee and submit it to the board office. The
application fee is not refundable.

(b) Contact NCARB to register for the AXP and the

ARE. You will pay the fees for examination and reexamina-
tion directly to NCARB.

(c) Using the board's application forms, have the
licensed architects who have reviewed your practical work
experience provide verification of your experience directly to
the board office.

((feyOneeyourapplicationis-approved,contact NCARB

e)-Completea—review—of Washingten'staws-and-rules
relatingto-the practice-of architecture:)) (d) If applicable,

have your college or university submit, directly to the board
office, official sealed transcript(s) showing any applicable
courses you have taken.

(e) Once you successfully complete all education/experi-
ence requirements, the AXP and the ARE have NCARB

transmit your council record directly to the board office.
(f) Submit the initial license fee to the board office.

(g) Satisfactorily complete the Washington state law

review exam.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-031 Who manages the ((required
interntraining programand-examination)) AXP and

Proposed
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administers the ARE examination? ((Fhe National-Couneil
of Architectural Registration Boards-(INCARB})) NCARB
maintains and validates the continuing, comprehensive
record of ((internship)) training and the board has adopted
NCARB's ((InternDevelopmentProgram-(HDP))) AXP as the
board-approved structured ((interr)) training program. The
board has adopted the NCARB ((ArehiteetRegistration

Examination(ARE))) ARE and grading procedure prepared
by NCARB as the state examination for licensure. NCARB

administers the entire examination for Washington candi-
dates, and collects examination and reexamination fees
accordingly. Candidates ((with-an-aceredited-architeetural
degree)) may take portions of the examination concurrently
while enrolled in ((BP)) the AXP. No review or appeal of
failed examinations is accepted by the department or the
board.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-050 What qualifications do I need to
meet if I am already licensed? (1) If you hold an active
architect license in good standing in any jurisdiction recog-
nized by NCARB, you can apply for a Washington license if
your qualifications and experience meet one of the following:

() (@) You have an NCARB certificate. The board
recognizes NCARB certification to include certification
through the broadly experienced architect and/or broadly
experienced foreign architect programs;

((&)) (b) You do not have an NCARB certificate, but
you have satisfactorily completed the ARE or an examination

as approved by the board((-inelading-a-test-eomponent-or

mined-by-the-beard;)) and:

(((®)) (1) Have been licensed as an architect ((nine))
eight or more years; or

(Y Have-an NAAB-degree-and-have-completed IBDP))
(i) Have met the educational and experience requirements of
WAC 308-12-025, and have completed the AXP.

(2) If your architect license is from a jurisdiction not rec-
ognized by NCARB, you will need to apply for initial licen-
sure as described in WAC 308-12-028.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-055 What is the application process if I
am already licensed in an NCARB recognized jurisdic-
tion? (1) If you are currently licensed and have an NCARB
certificate:

(a) Complete the board's official application form and
submit it to the board office with the reciprocity application
fee and the initial license fee. The application fee is not
refundable.

(b) Have NCARB transmit evidence of your certification
directly to the Washington board office.

() ((Complete-areview-of Washingten'staws-and-rules
m%&ﬁﬂg—te—ﬂ&e—pfaeﬁee—ef—afeh&ee&%)) Satisfactorily com-
plete the Washington state law review exam.

(2) If you are licensed in an NCARB-recognized juris-
diction and ((den't)) do not have an NCARB certificate:
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(a) Complete the board's official application form and
submit it to the board office with the reciprocity application
fee and the initial license fee. The application fee is not
refundable.

(b) Request certification be sent directly from the issuing
jurisdiction to the ((Washingter)) board office, verifying you
have successfully passed the ARE, and:

(i) Have held an active license for ((nine)) eight or more
years; or

(i1) Have held an active license for less than ((nine))
eight years and have ((ene-ormere-of thefollowing)) cither:

(A) An ((NAAB-degree—and—have—completed1DPR))
NAAB accredited architectural degree, as shown by ((yeur

IDP-reeord)) an official sealed transcript sent directly to the
board office by the college or university and have completed
the AXP as shown by your AXP record sent directly to the
((Washington)) board office from NCARB;

(B) A combination of education and experience, includ-
ing completion of the AXP, totaling eight years, as shown by:

(I) An official sealed transcript showing any applicable
courses you have taken from a community college, technical
college, or university. The transcript must be sent directly
from the college or university to the board office; ((and))

(IT) Verification of practical architectural work experi-
ence, on the board's application forms, ((eempletely)) com-
pleted by licensed architects who have reviewed your practi-
cal work experience and sent directly to the board office; and

(III) Your AXP record sent directly to the board office
from NCARB.

3) Satlsfactorlly complete a reV1ew of ((Washingten's
)) Wash-

ington state law review exam.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-081 Do I need a stamp or seal? Every
architect licensed in the state of Washington must have a seal
of design authorized by the board, bearing the registrant's
name, license number and the legend "Registered architect,
state of Washington." An example of the board-authorized
seal appears below. Deviations are not allowed.

0goaa

™

REGISTERED
ARCHITECT

(signature)
NAME

STATE OF WASHINGTON

You must sign and seal all technical submissions
required for building permits or regulatory approvals that are
filed with authorities having jurisdiction.

(1) Drawings prepared by you must be signed and sealed
on each sheet.

(2) Specifications and other technical submissions need
only be sealed on the cover, title page, and all pages of the
table of contents.
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(3) The seal may be electronic.

You may only sign and seal drawings prepared by you,
or in one of the following ways:

((*)) (a) By your regularly employed subordinates and
reviewed by you;

((»)) (b) By an individual or firm under direct subcontract
with you, if the signing and sealing architect has reviewed
and coordinated the preparation of the work, or has integrated
the work into their own technical submissions;

((*)) () In collaboration with an architect licensed in a
jurisdiction recognized by the board provided there is a con-
tractual agreement between you and that architect, if the sign-
ing and sealing architect has reviewed and coordinated the
preparation of the work, or has integrated the work into their
own technical submission.

By signing and sealing ((drawings—er—speeifieations))
technical submissions, you become the architect of record
and are responsible to the same extent as if you prepared the
((drawings—or-speeifieations)) technical submissions your-
self.

Without exception, these stamping requirements apply
to all work filed with public authorities you prepare or
review, or that is prepared under your personal supervision
by persons under your direction and control, regardless
whether the work is exempt from the licensing requirements
found in RCW 18.08.410.

((3))) (4) The term "signature" or "signed" as used in
chapters 18.08 RCW and/or 308-12 WAC, means the follow-
ing:

(a) A handwritten identification or a digital representa-
tion of your handwritten identification that represents the act
of putting your name on a document to attest to its validity.
The handwritten or digital identification must be:

(1) Original and written by hand, or a scanned image of
an original, handwritten identification;

(i1) Permanently affixed to the document(s) being certi-
fied;

(iii) Applied to the document by the identified licensee
or by their designee under the direction of the licensee;

(iv) Placed across the seal/stamp of the licensee.

(b) A digital identification that is an electronic authenti-
cation process attached to or logically associated with an
electronic document. The digital identification may include a
scanned or digitized signature. The digital identification must
be:

(1) Unique to the licensee using it;

(i1) Capable of independent verification;

(ii1) Under the exclusive control of the licensee using it;
and

(iv) Linked to a document in such a manner that a digital

identification is invalidated if any data in the document is
changed.

AMENDATORY SECTION (Amending WSR 15-15-034,
filed 7/8/15, effective 8/8/15)

WAC 308-12-205 Architect fees. (((D-Suspension-of
. 2\ of thi . od-andreplacedwith_t
fellowing:

WSR 20-22-072

Fitde-ot¥ee Fee
Lieenserenewal{2-years) 75-00
Laterenewal-penalty 25-00
renewal

2017
2))) The following fees shall be charged by the business
and professions division of the department of licensing:

Title of Fee Fee
Examination application $100.00
Reciprocity application 390.00
Initial licensure 99.00
License renewal (2 years) 99.00
Late renewal ((penalty)) fee 33.00
Duplicate license 15.00
Business entities:

Certificate of authorization 278.00

Certificate of authorization renewal 139.00

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-215 How do I renew my license? The
architect license renewal period is two years. Y our expiration
date is your birthday. You must notify the board in writing of
any address changes.

You are responsible for renewing your license regardless
of receiving a renewal notice from the department. If you fail
to renew your license, your license is delinquent and you are
prohibited from offering and/or providing professional archi-
tect services until your license is reinstated.

(1) If your license has been delinquent less than two
years, send to the department:

(a) A letter requesting reinstatement, including certifica-
tion of having met current professional development require-
ments; and

(b) The current renewal fee plus the late ((penalty)) fee.

(2) If your license has been delinquent over two years
but less than five years, send to the department:

(a) A letter requesting reinstatement, including certifica-
tion of having met current professional development require-
ments; and

Proposed
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(b) Payment from the previous renewal cycle, the current
renewal fee, and the late ((penalty)) fee.

(3) If your license has been delinquent five or more
years, send to the department:

(a) A letter of application requesting reinstatement;

(b) Payment from all previous renewal cycles, the cur-
rent renewal fee, and the late ((penalty)) fee;

(c) A review of Washington's laws and rules relating to
the practice of architecture; and

(d) Evidence of completion of thirty-six PDH within the
previous three years. See WAC 308-12-260 for qualifying
activities.

(4) If your license has been delinquent five or more
years, the board will review all of your reinstatement materi-
als. They may request additional information if necessary.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-240 How do I reactivate my inactive
license? (1) If you are returning to active status from less
than five years of inactive status, send to the department:

(a) A letter of application requesting reactivation;

(b) The current renewal fee;

(c) Evidence of completion of twenty-four PDH within
the previous two years. See WAC 308-12-260 for qualifying
activities.

(2) If you are returning to active status after five years of
inactive status, send to the department:

(a) A letter of application requesting reinstatement;

(b) The current renewal fee plus the late ((penalty)) fee;

(c) A review of Washington's laws and rules relating to
the practice of architecture;

(d) Evidence of completion of thirty-six PDH within the
previous three years. See WAC 308-12-260 for qualifying
activities.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-250 Do I need ongoing professional
development to maintain my license? (1) To maintain
active practice, you must accumulate twenty-four profes-
sional development hours (PDH) for the upcoming two-year
renewal period.

(2) The PDH you accumulate are subject to audit by the
board.

(3) Up to twelve PDH over the required hours can be car-
ried forward from the second year of your previous renewal
period.

(4) Professional development equivalents:

(a) One professional development hour (PDH) is equal to
no less than fifty minutes of instruction.

(b) For professional development through an institution
of higher education:

(1) One semester hour equals forty-five PDH.

(ii) One quarter hour equals thirty PDH.
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AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-270 How do I record and report my
professional development activities? In order to renew your
license, you must attest to having completed the required pro-
fessional development hours for that renewal period.

(1) You must maintain the records of your professional
development activities. The records must include the date of
the activity, the provider's name (if any), a description of
activity and its location and the number of PDH.

ment-for-thatrenewalperiod:)) The board will audit a random
sample of licensees applying for renewal. If you are selected
for an audit, the board will provide instructions about how to

respond.

(3) You may face disciplinary action for failing to com-
plete your professional development requirement or falsify-
ing your records.

(4) If an audit disqualifies credits that you reported to the
board and results in you failing to complete the PDH require-
ments, the board may require the shortage to be made up over
a period of time established by the board.

(5) It is recommended that you keep your records for a
period of ten years.

AMENDATORY SECTION (Amending WSR 11-11-019,
filed 5/9/11, effective 7/1/11)

WAC 308-12-330 What are the standards of profes-
sional practice? (1) Competence.

(a) When practicing architecture, you must act with rea-
sonable care and competence, and must apply the technical
knowledge and skill which is ordinarily applied by architects
of good standing, practicing in the same locality and similar
type projects.

(b) When designing a project, you must take into account
all applicable state and municipal building laws and regula-
tions. You may rely on the advice of other professionals (e.g.,
attorneys, engineers, and other qualified persons) as to the
intent and meaning of such regulations. You must not know-
ingly design a project in violation of such laws and regula-
tions.

(c) You must perform professional services only when
you, together with those you may engage as consultants, are
qualified by education, training, and experience in the spe-
cific technical areas involved.

« v l ted-to practi L

] v red by phvsical disabilities.))
(2) Contflict of interest.

(a) You must not accept compensation for services from
more than one party on a project unless the circumstances are
fully disclosed and agreed to in writing by all interested par-
ties.

(b) You must fully disclose in writing to your client or
employer the nature of any business association or direct or
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indirect financial interest which is substantial enough to
influence your judgment in connection with the performance
of professional services. If your client or employer objects to
such association or financial interest, you must either termi-
nate such association or interest or offer to give up the com-
mission or employment.

(c) You must not solicit or accept compensation from
material or equipment suppliers in return for specifying or
endorsing their products.

(d) When acting as the interpreter of building contract
documents and the judge of contract performance, you must
render decisions impartially, favoring neither party to the
contract.

(3) Full disclosure.

(a) You must disclose any compensation received for
making public statements on architectural questions.

(b) You must accurately represent qualifications and
scope of responsibility to prospective or existing clients or
employers for work for which you are claiming credit.

(c¢) In the course of work on a project, if you become
aware of a decision made by your employer or client, against
your advice, which violates applicable state or municipal
building laws and regulations and which will, in your judg-
ment, materially and adversely affect the safety to the public
of the finished project:

(1) You must report the decision to the local building
inspector or other public official charged with the enforce-
ment of the applicable state or municipal building laws and
regulations, refuse to consent to the decision, and terminate
services on the project when you reasonably believe deci-
sions will be made against your objection. ((Ja-the-ease-ofa

>

hatll Liabili L | 1 c
steh-termination:))

(i1) You must not deliberately make a materially false
statement or deliberately fail to disclose a material fact in
connection with your application for registration or renewal.

(ii1) You must not assist a person in applying for registra-
tion when you know the applicant is unqualified in education,
training, experience, or character.

(iv) If you possess knowledge of a violation of these
rules by another architect, you must report such knowledge to
the board.

(4) Compliance with laws.

(a) You must not, in the conduct of architectural practice,
knowingly violate any state or federal criminal law.

(b) You must not offer or make any payment or gift to a
government official (whether elected or appointed) with the
intent of influencing the official's judgment in connection
with a prospective or existing project in which you are inter-
ested.

(c) You must comply with the registration laws and reg-
ulations governing your professional practice.

(5) Professional conduct.

(a) An office maintained for the purpose of providing
architectural services must have an architect resident regu-
larly employed in that office with direct knowledge and
supervisory control of such work.

(b) (Xeurmustnotofferorprovide-any gifts;otherthan
s of inatvatue (ineluding. le. bl
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enteriainmentand-hospitality)with-the-intent ofinfluencing
the j&d.glme"t ofan E*‘S] E.*ﬁ]g oF prospeetive eﬂ’.e*ﬁ freonnee

£¢))) You must not engage in conduct involving fraud or
wanton disregard of the rights of others.

AMENDATORY SECTION (Amending WSR 18-21-028,
filed 10/5/18, effective 11/5/18)

WAC 308-12-345 Brief adjudicative proceedings. (1)
The board will conduct brief adjudicative proceedings as pro-
vided for in RCW 34.05.482 through 34.05.494 of the

Administrative Procedure Act. ((Brief-adjudicative-proceed-

i . ’

EEﬁdHE.E asthat terft 15 define El. under chapter +8:23: .E))
(2) Brief adjudicative proceedings may be used to deter-

mine the following issues((5)) including, but not limited to:

(a) Whether an applicant has satisfied terms for reinstate-
ment of a license after a period of license restriction, suspen-
sion, or revocation;

(b) Whether an applicant is eligible to sit for a profes-
sional licensing examination;

(c) Whether a sanction proposed by the board is appro-
priate based on the stipulated facts;

(d) Whether an applicant meets minimum requirements
for an initial or renewal application;

(e) ((%e%'heif&nprheaﬂt—ms—faﬂed—the—pfefessieﬂa}

6)) Whether an applicant or licensee failed to cooperate
in an investigation by the department;

((®))) (f) Whether an applicant or licensee was con-
victed of a crime that disqualifies the applicant or licensee
from holding the specific license sought or held;

(()) () Whether an applicant or licensee has violated
the terms of a final order issued by the board or the board's
designee;

((6))) (h) Whether a person has engaged in false, decep-
tive, or misleading advertising; or

((6))) (1) Whether a person has engaged in unlicensed
practice.

(« . S .

. 2553 ::Iﬂl addition tE lthsl sm';'mﬁﬁ Emilﬁsﬁlm.d ;ﬂ sl.t EIS.EE

Proposed
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 308-12-280 How does the board verify I have com-
pleted my professional development?

WAC 308-12-355 Conduct of brief adjudicative proceed-

ings.

WSR 20-22-075
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed November 2, 2020, 3:34 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
05-009.

Title of Rule and Other Identifying Information: Chapter
480-107 WAC, Electric companies, the proposed rules revise
sections of chapter 480-107 WAC to incorporate statutory
changes including the Clean Energy Transformation Act
(CETA) (chapter 19.405 RCW) and revisions to chapters
80.28 and 19.280 RCW, and to consider policy and process
changes to create more effective rules governing utility
resource acquisition. The commission is considering these
changes under Commission Docket UE-190837.

Hearing Location(s): On December 14, 2020, at 9:30
a.m. https://teams.microsoft.com/l/meetup-join/19%3amee
ting MjRiM2Q1YTctODk4Yi0OMGMyLTg2Y WMtMmY4
NzZIYTMzZmV1%40thread.v2/0?context=%7b%22Tid%22
%32a%2211d0e217-264e-400a-8ba0-57dcc127d72d%22
%2¢%2201d%22%3a%22e087eca4-4cd8-416f-8fc0-
53ed60dbc833%22%7d. Public hearing to consider adoption
of the proposed rule.

Date of Intended Adoption: December 14, 2020.

Submit Written Comments to: Mark L. Johnson, Execu-
tive Director and Secretary, P.O. Box 47250, Olympia, WA
98504-7250, email records@utc.wa.gov, by December 3,
2020.

Assistance for Persons with Disabilities: Contact Susan
Holman, phone 360-664-1243, TTY 360-586-8203, email
susan.holman@utc.wa.gov, by December 1, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules reflect changes necessary to implement legislative
changes to integrated resource planning in chapter 19.280
RCW and WAC 480-100-238. The proposed amendments
modify or add definitions; establish a requirement to issue
request for proposals (RFP); add conditions that require the
use of an independent evaluator in an RFP; establish mini-
mum thresholds for the purpose and duties of an independent
evaluator; set minimum standards for an RFP; and create and
enhance the public participation processes for the RFP.

Reasons Supporting Proposal: The Washington legisla-
ture in 2019 passed CETA, which required the commission to
promulgate new rules for investor-owned electric utilities to

Proposed
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comply with CETA regarding requirements for the proce-
dures for purchasing resources.

Statutory Authority for Adoption: RCW 80.01.040,
80.04.160; chapters 80.28, 19.280, and 19.405 RCW.

Statute Being Implemented: Chapters 19.405, 80.28, and
19.280 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington utilities and transporta-
tion commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Steve Johnson, 621 Woodland Square Loop S.E., Lacey, WA
98503, 360-481-1573; Implementation and Enforcement:
Mark L. Johnson, 621 Woodland Square Loop S.E., Lacey,
WA 98503, 360-664-1115.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The utilities and transportation commission is not
an agency to which RCW 34.05.328 applies.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The commis-
sion issued a small business economic impact statement
questionnaire asking small and large businesses to comment
on the potential costs of the draft rules. No small businesses
responded. One large business, an investor-owned utility,
responded with estimated costs of implementation. The com-
mission also conducted its own analysis of the potential
impact to small businesses. In that analysis, the commission
determined that the costs of implementation were small and
would have a de minimus effect on small businesses' utility
rates as the costs would be spread across all customers alike.
The rules do not apply to small businesses and therefore do
not impose any direct costs on them.

A copy of the detailed cost calculations may be obtained
by contacting Steve Johnson, P.O. Box 47250, Olympia, WA
98504-7250, phone 360-481-1573, email steve.johnson@
utc.wa.gov.

November 2, 2020
Mark L. Johnson
Executive Director
and Secretary

AMENDATORY SECTION (Amending WSR 19-13-031,
filed 6/12/19, effective 7/13/19)

WAC 480-107-001 Purpose and scope. (1) The rules in
this chapter ((require-utilitiesto-selieit-bids;rankprejeetpro-

pesals;—andidentify-any biddersthat meet-the- minimum
seleetion-eriteria)) establish the requirements for various util-
ity solicitations and procurements, including provisions gov-
erning competitive solicitations, all-source RFPs, targeted
RFPs, independent evaluators and system emergencies. The
rules in this chapter do not establish the sole procedures
((utilities—must)) a utility may use to acquire new resources.
((Ytikities)) A utility may construct ((eleetrie)) new
resources, operate conservation and efficiency resource pro-
grams, purchase power through negotiated contracts, or take
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other action to satisfy ((their)) the utility's public service obli-
gations.

(2) The commission will consider the information the
utility obtained through ((these-biddingproeedures)) its
acquisition efforts when ((i)) the commission evaluates the
performance of the utility in rate and other proceedings.

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-002 ((Applieation—of)) Exemptions
from rules. ((H-Therulesinthischapterapply-te-anyutility
that-issubjeet-to-the-commisston'sfurisdietiontunder RCW

law=)) Consistent with WAC 480-07-110, the commission

may grant an exemption from the provisions of any rule in
this chapter.

AMENDATORY SECTION (Amending WSR 19-13-031,
filed 6/12/19, effective 7/13/19)

WAC 480-107-007 Definitions. "Affiliate'" means a
person or corporation that meets the definition of an "affili-
ated 1nterest" in RCW 80.16.010.

parable-terms-and-conditions:)) !'All-source RFP" means an

RFP that solicits and accepts bids from any resource capable
of meeting all or part of the resource need outlined in the util-

ity's solicitation documents.
L

'Bid" means bidder's document containing a description
of a project and other information responsive to the require-

WSR 20-22-075

tion contract with the utility to fill a resource need or portion
thereof.

"Commission" means the Washington utilities and
transportation commission.
"Conservation and efficiency resources" ((means-any

)) has the

same meaning as defined in WAC 480-100-605.
((ﬂGensefv&tien-suppher—meaﬂs—a—bhﬁd—paﬁy—supphef

entered-into-under-theserules:))

'Demand response' has the same meaning as defined
in WAC 480-100-605.

'

'Equitable distribution' has the same meaning as
defined in WAC 480-100-605.

"Highly impacted community'" has the same meaning
as defined in WAC 480-100-605.

"Independent evaluator'' means a third party, not affil-
iated with the utility, that provides, at a minimum, evalua-
tions as required in these rules.

"Independent power producers' means an entity other

than a utility or its subsidiary or affiliate that develops or
owns generating facilities or portions thereof that are not

((inetuded-in-a-utility'srate-base-and-that-are-net)) qualifying
facilities as defined in ((this-seetierr)) WAC 480-106-007.

"Indicator" has the same meaning as defined in WAC
480-100-605.
"Integrated resource plan' or "IRP" means the filing

made ((every-twe-years)) by a utility in accordance with
WAC ((486-100-238Integrated-reseurceplanning)) 480-
100-625.

((“Proj " individual .
(o Projeet E'f eloper™—means—an individual assocta
Tt eotporation, of other egal .Ef]m;} thi.l]t. Ea.ﬂ enter o2

1" H " 3 1

i o Hoserintion ot o rro! ¢ othering

tion-responstve-to-the requirements—setforth-inarequest-for
pfepesal—a}se—kﬁewn—as—a—bid—)) "Lowest reasonable cost"
has the same meaning as defined in WAC 480-100-605.

"Qualifying facilities" ((means—generating—faeilities

that meetthe-eriteria-speetfied- by the FERCin 18- C-FRPart
292-Subpart B)) has the same meaning as defined in WAC
480-106-007.

"Renewable resource" has the same meaning as
defined in WAC 480-100-605.

'

'Repowering" means a rebuild or refurbishment,

including fuel source changes, of a utility-owned generator or
generation facility that is required due to the generator or

facility reaching the end of its useful life or useful reasonable
economic life. The rebuild or refurbishment does not consti-

ments set forth in an RFP. If a bid contains multiple projects,
each individual project will be considered as a separate bid.

"Bidder' means an individual, association, corporation,

tute repowering if it is part of routing major maintenance,
existing hydroelectric licensing obligations. or replacement
of equipment that does not materially affect the physical or

or other legal entity that can enter into a power or conserva-

economical longevity of the generator or generation facility.

Proposed
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"Request for proposals' or "RFP((s))" means the doc-
uments describing a utility's solicitation of bids for delivering

((eleetric-eapacityenergy;-or-capacity-and-energy;-or-conser-

vation)) a resource need.

"Resource' has the same meaning as defined in WAC
480-100-605.

"Resource ((bleek)) need" ((means—the—defieit—of

nearterm)) has the same meaning as defined in WAC 480-
100-605.
"Resource supplier' means a third-party supplier, util-

ity or affiliate that provides electric power, equipment or ser-
vices that serve a resource need.

"Subsidiary" means any company in which the utility
owns directly or indirectly five percent or more of the voting
securities, and that may enter a power or conservation con-
tract with that electric utility. A company is not a subsidiary
if the utility can demonstrate that it does not control that com-
pany.

"Targeted RFP" means an RFP that solicits and accepts
bids for certain types or locations of resources (including, for
example. demand response, conservation and efficiency
resources) capable of meeting all or part of the utility's spe-
cific resource need.

"Utility" means an electrical company as defined by
RCW 80.04.010.

'

'Vulnerable populations" has the same meaning as
defined in WAC 480-100-605.

NEW SECTION

WAC 480-107-009 Required all-source RFPs and
conditions for targeted RFPs. (1) All-source RFP require-
ments. All-source RFPs must allow bids from different types
of resources that may fill all or part of the characteristics or
attributes of the resource need. Such resource types include,
but are not limited to, unbundled renewable energy credits,
conservation and efficiency resources, demand response or
other distributed energy resources, energy storage, electricity
from qualifying facilities, electricity from independent power
producers, or other resources identified to contribute to an
equitable distribution of energy and nonenergy benefits to
vulnerable populations and highly impacted communities.

(2) Required RFP. A utility must issue an all-source RFP
if the IRP demonstrates that the utility has a resource need
within four years. A utility may supplement its all-source
RFP with one or more targeted RFPs issued at the same time.
The required RFP and any supplemental RFPs are subject to
commission approval.

(3) Voluntary RFP. Whenever a utility chooses to issue
an RFP to meet resource needs outside of the timing of its
required RFP, it may issue an all-source RFP or a targeted
RFP. Voluntary RFPs are not subject to commission
approval.

(4) Targeted RFP requirements. If the utility issues a tar-
geted RFP in conjunction with an all-source RFP, it must
fairly compare all resource options in its combined analysis.

Proposed
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NEW SECTION

WAC 480-107-011 Applicability of rule sections. (1)
The required RFP issued pursuant to WAC 480-107-009(2)
must comply with all sections of this chapter except WAC
480-107-021 requiring an informational filing.

(2) A targeted RFP filed with a required RFP under
WAC 480-107-009(2) must comply with all sections of this
chapter except WAC 480-107-021 requiring an informational
filing.

(3) A voluntary RFP issued pursuant to WAC 480-107-
009(3) must comply with all sections of this chapter except
WAC 480-107-017 requiring commission approval.

(4) For all other actions by the utility to acquire
resources not included in WAC 480-107-009, the utility must
comply with WAC 480-107-115.

AMENDATORY SECTION (Amending WSR 06-08-025,

filed 3/28/06, effective 4/28/06)

WAC 480-107-015 ((Fhe)) Solicitation process for
any RFP. (1) ((Aﬁyemfe{la—geﬂef&tmg—f&e&ty—deve}epef

witheut-filing-a-bid)) The provisions of this section apply to
any RFP issued to fill a resource need. The commission

strongly encourages a utility to consult with commission staff
and other interested stakeholders during the development of

an RFP and the associated evaluation rubric.

(2) A utlllty ((m—ay—p&r&erpa%e—m—the—b&dd—rﬂg—pfeeess—&s—a

must conduct outreach to potential bidders or resource sup-
pliers, including nonprofit organizations and under-repre-
sented bidders such as minority-, women-, disabled-, and vet-
eran-owned businesses, to encourage equitable participation
in the bidding process. A utility must provide to all potential
bidders equitable access to information relevant to respond-
ing to the utility's RFP including, but not limited to, accom-
modation required by the Americans with Disabilities Act's
communications guidance.
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latord bndred-thisty fved o tho-wtititvis

)Ad-bid n . led . . »
sehicttationperiod-speeifiedinthe RFP)) A utility must post
a copy of the RFP on the utility's public website and make
best efforts to ensure the RFP is known to industry partici-
pants and potential bidders, such as by placing notices in rel-
evant industry publications, including publications aimed at
women-, minority-, disabled-, and veteran-owned businesses.
@) (¢ T . .
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issue-REPs-more-frequently-than-required by-this-rule)) The
utility must publish on its public website information about
how interested persons can participate in or follow the util-
ity's RFP process, including RFP approval, if required, and
how to contact the commission's records center to be placed
on relevant distribution lists for utility RFPs.
5 (( ) ; g . .
: .; FS E.ili.s i,ﬂ ;FE; E::;].m recetving Efmlﬂﬁmm fotec

| hei Lo lict £ Feati o
REP-filingsby-thatutiity:)) Prior to the expiration of the
solicitation period specified in the RFP, the utility may allow
the bid contents to be available to its employees and the inde-
pendent evaluator, within the limitations established in WAC
480-107-024(3). Such availability must be solely for the pur-
pose of tracking the receipt of bids and to prepare for, but not
to begin, the evaluation phase of the RFP process.

(6) A utility or its subsidiary or affiliate may participate
in the utility's own RFP process as a bidder consistent with
the requirements in WAC 480-107-023 and 480-107-024.

(7) If demand response may meet some or all of the iden-
tified resource need. the utility must make a good faith effort
to provide sufficiently detailed information that allows a bid-
der the opportunity to develop a demand response bid that
includes, but is not limited to, stacked values of benefits and
costs.

NEW SECTION

WAC 480-107-017 RFP filing and approval. (1) For
required and targeted RFPs under WAC 480-107-009(2), a
utility must file the RFPs and accompanying documentation
with the commission no later than one hundred twenty days
after the utility files its final IRP.

(2) The utility must provide information on its public
website detailing the commission approval process required
in subsection (1) of this section, including a link to the RFP
filed with the commission, and a description of the subse-
quent public comment period and, if applicable, the indepen-
dent evaluator selection and commission approval process.
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(3) Within forty-five days after the utility files an RFP,
interested persons may submit written comments to the com-
mission on the RFP.

(4) The commission will approve, approve with condi-
tions, or suspend the filed RFP, including the procedures and
criteria the utility will use to evaluate and rank bids in accor-
dance with WAC 480-107-035, within seventy-five days
after the utility files its RFP.

(5) A utility must solicit bids for a resource need within
thirty days of a commission order approving an RFP unless
the commission establishes a different deadline.

NEW SECTION

WAC 480-107-021 Informational filing requirement.
(1) A utility must file any voluntary RFP allowed under
WAC 480-107-009(3) and accompanying documentation
thirty days prior to accepting bids.

(2) If the utility must retain an independent evaluator
under WAC 480-107-023, the utility must publish, on its
public website, information explaining its independent evalu-
ator selection process and commission approval process,
including how interested persons can participate in the
approval process.

NEW SECTION

WAC 480-107-023 Independent evaluator for
repowering and bids from a utility or its subsidiary or
affiliate. (1) A utility must engage the services of an indepen-
dent evaluator to assess and report on the solicitation process
if:

(a) The utility or its subsidiary or affiliate participates in
the utility's RFP bidding process;

(b) The utility intends to retain the option to procure
resources that will result in the utility owning or having a pur-
chase option in the resource over its expected useful life; or

(c) The utility is considering repowering its existing
resources to meet its resource need.

(2) After consulting with commission staff and stake-
holders, the utility may issue a solicitation for an independent
evaluator and must recommend an independent evaluator for
approval by the commission.

(3) The independent evaluator will contract with, and be
paid by, the utility. The utility will also manage the contract
terms with the independent evaluator.

(4) The utility must provide the independent evaluator
with all data and information necessary to perform a thor-
ough examination of the bidding process and responsive bids.

(5) The independent evaluator will, at a minimum:

(a) Ensure that the RFP process is conducted fairly,
transparently, and properly;

(b) Participate in the design of the RFP;

(c) Evaluate the unique risks, burdens, and benefits of
each bid;

(d) Provide to the utility the independent evaluator's
minutes of meetings and the full text of written communica-
tions between the independent evaluator and the utility and
any third-party related to the independent evaluator's execu-
tion of its duties;

Proposed
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(e) Verify that the utility's inputs and assumptions,
including capacity factors and capital costs, are reasonable;

(f) Assess whether the utility's process of scoring the
bids and selection of the initial and final shortlists is reason-
able;

(g) Prepare a final report to the commission after recon-
ciling rankings with the utility in accordance with WAC 480-
107-035(3) that must:

(i) Include an evaluation of the competitive bidding pro-
cess in selecting the lowest reasonable cost acquisition or
action to satisfy the identified resource need, including the
adequacy of communication with stakeholders and bidders;
and

(i1) Explain ranking differences and why the independent
evaluator and the utility were or were not able to reconcile the
differences.

(6) The commission may request that additional analysis
be included in the final report.

(7) Interested persons may file comments on the final
report filed with the commission, including concerns about
routine processes, such as administrative corrections or rec-
ommending removal of bids that do not comply with the min-
imum criteria identified in the RFP, but no stakeholder,
including the utility or commission staff, shall have any edi-
torial review or control over the independent evaluator's final
report.

NEW SECTION

WAC 480-107-024 Conditions for purchase of
resources from a utility, utility subsidiary, or affiliate. (1)
A utility or its subsidiary or affiliate may participate in the
utility's RFP bidding process, and the utility may accept bids
that will result in the utility owning or having a purchase
option in the resource over its expected useful life. The utility
may also consider repowering its existing resources to meet
its resource need. If any one of these circumstances is
expected to occur:

(a) The RFP solicitation and bidding process will be sub-
ject to the requirement for a utility to retain an independent
evaluator to ensure that no unfair advantage occurs; and

(b) The utility must include statements regarding
whether such circumstances exist:

(1) In its RFP;
(i1) In the transmittal letter accompanying the RFP filing;
and

(iii) In the notice required by WAC 480-107-015(3).
(2) If the utility is considering repowering a resource to

meet a resource need, the utility must submit its repowering
project as a bid during the RFP process.

(3) A utility and its independent evaluator may not dis-
close the contents or results of an RFP or competing bids to
personnel involved in developing the utility's bid, or to any
subsidiary or affiliate prior to making such information pub-
lic. The utility must include in the RFP the methods the utility
used, and will use, to ensure that it or its independent evalua-
tor did not, and will not, improperly disclose that informa-
tion.

Proposed
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AMENDATORY SECTION (Amending WSR 19-13-031,
filed 6/12/19, effective 7/13/19)

WAC 480-107-025 Contents of ((the)) RFP solicita-
tions. (1) ((Fhe)) An RFP must ((identify)) define the
resource ((bloek;-eonsisting-of-the-overall)) need, including

specific attributes or characteristics the utility is soliciting,
such as the amount and duration of power ((the—utiityis
T heinitialesti  aveided hedul |

m—ake—a—eemp}ete—bid)) tlme and locatlonal attrlbutes opera-

tional attributes, the type of technology or fuel source neces-
sary to meet a compliance requirement, and any additional
information necessary for potential bidders to make a com-
plete bid, including a copy or link to the complete assessment
of avoided costs identified in WAC 480-100-615(12).

(2) The RFP must request information identifying
energy and nonenergy benefits or burdens to highly impacted
communities and vulnerable populations, short-term and
long-term public health impacts, environmental impacts,
resiliency and energy security impacts, or other information
that may be relevant to identifying the costs and benefits of
each bid, such as a bidder's past performance utilizing diverse
businesses and a bidder's intent to comply with the labor stan-
dards in RCW 82.08.962 and 82.12.962. After the commis-
sion has approved the utility's first clean energy implementa-
tion plan (CEIP), requested information must include, at a
minimum, information related to indicators approved in the
utility's most recent CEIP, including descriptions of the indi-
cators.

(3) The RFP must document that the size and operational
attributes of the resource ((bleek-s)) need requested are con-
sistent with the range of estimated new resource needs iden-

tified in the utility's ((integrated-resoureeplan)) IRP.

(())) (4) The RFP must explain ((general-evaluation
and)) the specific ranking procedures and assumptions that

the utility will use in accordance with WAC 480-107-035
((Prejeetrankingprecedure)). The RFP must ((alse-speeify
any-mintmum-eriteria-that bidders-must satisfyto-be-eligible

for-econsideration-intheranking preeedure)) include a sample

evaluation rubric that quantifies, where possible, the weight
the utility will give each criterion during the bid ranking pro-
cedure, and provides a detailed explanation of the aspects of
each criterion that would result in the bid receiving higher
priority.

() (5) The RFP must specify ((the—timing—of)) a
detailed timeline for each stage of the RFP process including
((the)) solicitation ((perted;—the)), ranking ((period)), and
((theexpeeted)) selection ((perted)), as well as the utility's

schedule of planned informational activities and contact
information for the RFP.

((3))) (6) The RFP must generally identify ((al-seeurity

t6) E. tilities-are-eneouraged to EEﬁSHH' “.h. E.Eﬁjﬁﬂsm.ﬂ
staff ;’.“ﬂﬁg. thj de EIE]Fm.Eﬁ; E; Fth;;:}; - H;Fmss. at Eh.iﬁ
to-formatly-submittinganRFP-te-the-commisston:)) any util-
ity-owned assets, including merchant-side assets that the util-
ity has available, for the purpose of receiving bids that assist
the utility in meeting its resource need at the lowest reason-
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able cost. The utility must make reasonable efforts to provide
bidders with necessary technical details they request and to
allow bidders to design their bids for use in conjunction with
utility-owned assets.

(7) The RFP must identify any minimum bidder require-

ments, including for financial security requirements and the
rationale for such requirements. such as proof of a bidder's

industry experience and capabilities.

(8) The RFP must include standard form contracts to be
used in acquisition of resources.

(9) All RFPs must discuss the impact of any applicable
multistate regulation on RFP development including the
requirements imposed by other states for the RFP process.

(10) All RFPs must clearly state the scope of the solicita-
tion and the types of bids that the utility will accept consistent
with WAC 480-107-024.

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-035 ((Prejeet)) Bid ranking proce-
dure. (1) ((Fheprocedures-and-eriteriatheutthty-will-usen
s REP-to-evaluate-and rank projeetpropesals-are-subjeet-te

. L

2))) At a minimum, ((the)) a utility's RFP ranking crite-
ria must recognize resource cost, market-volatility risks,
demand-side resource uncertainties and benefits, resource
dispatchability, resource effect on system operation, credit
and financial risks to the utility, the risks imposed on ratepay-
ers, public policies regarding resource preference ((adepted
by)). and Washington state or ((the)) federal government
((end-envirenmental-effeets-including those-asseciatedwith
reseurees-that-emit-earbon-diexide)) requirements. The rank-
ing criteria must recognize differences in relative amounts of
risk and benefit inherent among different technologies, fuel
sources, financing arrangements, and contract provisions,
including risks and benefits to vulnerable populations and
highly impacted communities. The ranking ((preeess—must
complement-pewer-aequisition-goals—tdentified)) criteria

must also be consistent with the avoided cost methodology

developed in the ((utiity's-integrated-resoureeplan-

(4})) IRP the utlhty uses to support its determlnatlon of
its resource need. The utility must consider the value of any

additional net benefits that are not directly related to the spe-
cific need requested.

(2) In choosing to remove a bid during any stage of its
evaluation process, the utility may not base its decision solely
on the project's ability to only meet a portion of the resource
need.

(3) The utility may ((reject-any-projectproposal-that-dees

with-environmental-aws;rules;-and-regulations-in-effeet-at
the-time-ofthebid)) not discriminate based on a bidder's own-
ership structure in the ranking process.

((5)) (4) The utility ((mayrejeet-all-projeetprepesalsif
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)) and any
independent evaluator selected by the utility will each score

and rank the qualifying bids using the RFP's ranking criteria
and methodology. If bids include unexpected content, the

utility may modify the ranking criteria but must notify all bid-
ders of the change, describe the change, and provide an
opportunity for bidders to modify their bids.

(5) Within thirty days after the close of the bidding
period, the utility must post on its public website a summary
of each bid the utility has received. Where use of confidential
data prohibits the utility from identifying specifics of a bid, a
generic but complete description is sufficient.

(6) The utility may reject any bids that do not comply
with the minimum requirements of the RFP or identify the
costs of complying with environmental, public health, or
other laws, rules, and regulations in effect at the time of the
bid.

(7) Within thirty days after executing an agreement for
acquisition of a resource, the utility must file the executed

agreement and supporting documents with the commission.

(8) The commission may review any acquisitions result-
ing from the RFP process in the utility's general rate case or
other cost recovery proceeding.

9) The commission will review, as appropriate, a util-
ity's finding that no proposal adequately serves ratepayers'
interests, together with evidence filed in support of any
acquisition made outside of the RFP process, in the utility's
general rate case or other cost recovery proceeding.

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-045 Pricing and contracting proce-
dures. (1) Once ((prejeet-propesals—havebeen)) bids are
ranked in accordance with WAC 480-107-035 ((Prejeetrank-
ing-procedure)), the utility must ((identify-the-bidders-that))
determine which bids best meet the selection criteria and
((that-are-expeeted-te)) produce the ((energy;—eapaeity;—and
eleet&eal—sa%mgs—&s—deﬁ-&ed—by)) relevant attributes required
in that portion of the resource ((bleek)) need to which the
((prejeetprepesal)) bid is directed.

(2) The ((prejeetpropesal's)) bid's price, pricing struc-

ture, and terms are subject to negotiation.

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-065 ((Hligibility-forlong-run)) Acqui-
sition of conservation ((purehase—rates)) and efficiency

resources. (1) ((Any)) A conservation and efficiency
resource supplier may participate in the bidding process for

Proposed
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any resource need. A utility ((may-alew-a-utility)) or its sub-
sidiary ((te)) or affiliate may participate as a conservation

resource supplier((-en)) ub]ect to the conditions descrlbed
in WAC ((

}sle rer-ot sa Iilﬁgs ﬁsﬁ.i].a &Eﬂlltj IS' subsidiaryoraffiliate lik
explained-in-the-utility's REP-submittal)) 480-107-024.
(2) All conservation and efficiency measures ((incladed

in-a-projeet-propesal)) w1th1n a bld must((_

€e})) produce savings that can be reliably measured or
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Any such bidder may petition the commission to review a
utility's decision not to enter into a final contract.
(2) Any ((prejeet)) bidder and utility may negotiate

changes to the selected ((prejeetprepesat)) bid, subject to
any limitation established in the RFP, for the purpose of

finalizing a particular contract consistent with the provisions
of this chapter.

. (3) ((%Ehe—u&h%y—may—ﬂgﬁ—eeﬂ&&e%s—fer—&ﬂy—amafepﬂa%e

Any contract signed by the utility to fill a resource need as a
result of an RFP process must require the firm awarded the
contract to track and report to the utility its use of diverse
businesses including, but not limited to, women-, minority-,
disabled-, and veteran-owned businesses, and to track and
report to the utility the firm's application of the labor stan-
dards in RCW 82.08.962 and 82.12.962.

estimated with accepted engineering, statistical, or meter-
based methods.

(3) A utility must acquire conservation and efficiency
resources through a competitive procurement process as
described in this rule unless the utility is implementing a
competitive procurement framework for conservation and

(4) If a bidder makes material changes ((are-made)) to
((fhe—pfejeet—pfepesai)) its bid after ((prejeet)) bid ranking,

including material price changes, the utility must suspend
contract finalization with that ((party)) bidder, and the utility

(a) As part of that process, a utility may develop, and
update each biennium, a competitive procurement framework
for conservation and efficiency resources in consultation with
its conservation advisory group, as described in WAC 480-
109-110. The utility may file its first competitive procure-
ment framework for conservation and efficiency resources
with the utility's 2022-2023 biennial conservation plan.

(b) The competitive procurement framework for conser-
vation and efficiency resources must:

(1) Define the specific criteria that the utility will use to
determine the frequency of competitive bidding for conserva-
tion and efficiency resource programs, in whole or part;

(ii) Address appropriate public participation, outreach,
and communication of evaluation and selection criteria;

(ii1) Enhance or, at minimum, not interfere with the
adaptive management of programs;

(iv) Include documentation of support by the advisory
group; and

(v) Be filed as an appendix to the utility's biennial con-
servation plan, as described in WAC 480-109-120.

(c) The competitive procurement framework for conser-
vation and efficiency resources may:

(1) Exempt particular programs from competitive pro-
curement, such as low-income, market transformation, or
self-directed programs; and

(ii) Consider if and when to use an independent evalua-
tor.

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-075 Contract finalization. (1) Unless
otherwise prohibited by law, a utility ((has-diseretion—te))
may decide whether to enter into a final contract with any
((prejeet)) bidder that meets the selection criteria of the RFP.

Proposed

and any independent evaluator must rerank ((prejeets)) bids

according to the revised ((prejeetprepesal)) bid. If the mate-

rial changes cause the revised ((prejeetprepesal)) bid to rank
lower than ((prejeets)) bids the utility has not originally

selected, the utility must instead pursue contract finalization
with the next highest ranked ((prejeet)) bld

(( J . . . .. .

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-115 System emergencies. (1) A gener-
ating facility entering into a power contract ((enderthese
rales-isrequiredte)) must provide energy or capacity to a
utility during a system emergency only to the extent:

(a) Provided by agreement between such generating
facility and utility; or

(b) Ordered under section 202(c) of the Federal Power
Act.

(2) During any system emergency, a utility may discon-
tinue or curtail:

(a) Purchases from a generating facility if such purchases
would contribute to such emergency; and

(b) Sales to a generating facility, if such discontinuance
or curtailment:

(1) Does not discriminate against a generating facility;
and

(i1) Takes into account the degree to which purchases
from the generating facility would offset the need to discon-
tinue or curtail sales to the generating facility.

(3) System emergencies resulting in utility action under
this chapter are subject to verification by the commission
upon request by either party to the power contract.



Washington State Register, Issue 20-22

AMENDATORY SECTION (Amending WSR 06-08-025,
filed 3/28/06, effective 4/28/06)

WAC 480-107-145 Filings—Investigations. (1) The

commission retains the right to examine ((prejeetpropesals))

bids as originally submitted to the utility by ((petential-devel-
opers)) bidders. The utility must keep all documents supplied

by ((prejeet)) bidders or on their behalf, and all documents
created by the utility relating to each bid, including materials
provided to the utility by an independent evaluator, for ((at
least)) the later of seven years from the close of the bidding
process, or the conclusion of the utility's ((rext)) general rate

case((>-whiehever—istater)) in which the commission
reviewed the fully-developed project for prudence, including
any time period allowed for reconsideration or appeal.

(2) The utility must file with the commission ((and-main-

B

orices—and-cl blished 1 b thi
ehapter)) within ninety days of the conclusion of any RFP
process, a summary report of responses including, at a mini-
mum:

(a) Specific reasons for rejecting any bid under WAC
480-107-035(5);

(b) The number of bids received, categorized by technol-
ogy type;

(c) The size of the bids received, categorized by technol-
ogy type;

(d) The median and average bid price, categorized by
technology type and sufficiently general to limit the need for
confidential designation whenever possible;

(e) The number of bids received by location, including
locations designated as highly impacted communities;
(f) The number of bids received and accepted by bidder

type, including women-, minority-, disabled-, or veteran-
owned businesses;

(g) The number of bids received, categorized by owner-
ship structures; and

(h) The number of bids complying with the labor stan-
dards identified in RCW 82.08.962 and 82.12.962.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 480-107-135 Conditions for purchase of electrical
power or savings from a utility, a util-
ity's subsidiary or affiliate.
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[Insurance Commissioner Matter R 2020-04—Filed November 3, 2020,
8:45 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 20-
12-031.
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Title of Rule and Other Identifying Information: Health
care benefit managers.

Hearing Location(s): On December 9, 2020, at 3:30 p.m.
Zoom meeting: Detailed information for attending the Zoom
meeting posted on the office of the insurance commissioner's
(OIC) website here: https://www.insurance.wa.gov/health-
care-benefit-managers-r-2020-04. Due to the COVID-19
public health emergency, this hearing will be held via Zoom.

Date of Intended Adoption: December 10, 2020.

Submit Written Comments to: Mandy Weeks-Green,
P.O. Box 40260, Olympia, WA 98504-0260, email rulescoor
dinator@oic.wa.gov, fax 360-586-3109, by December 9,
2020.

Assistance for Persons with Disabilities: Contact Mela-
nie Watness, phone 360-725-7013, fax 360-586-2023, TTY
360-586-0241, email MelanieW@oic.wa.gov, by December
8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commissioner
will consider adopting rules regarding health care benefit
managers to ensure implementation of registration, associ-
ated filings, and regulation as provided for in 2SSB 5601
(chapter 240, Laws of 2020), which has been codified in
chapter 48.200 RCW. In addition to adding new sections, the
commissioner is considering amending existing WAC,
including chapter 284-180 WAC.

Reasons Supporting Proposal: The legislature passed
SSB [2SSB] 5601 during the 2020 session. The bill requires
the regulation and registration of health care benefit manag-
ers. The bill also requires the filing of health care benefit
management contracts with OIC. To align with SSB [2SSB]
5601 (chapter 240, Laws of 2020), OIC needs to develop
rules to amend existing WAC, including in chapter 284-180
WAC, and add new sections.

Statutory Authority for Adoption: RCW 48.02.060; and
chapter 48.200 RCW.

Statute Being Implemented: Chapter 48.200 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Mandy Weeks-Green, P.O. Box 40260, Olympia, WA
98504-0260, 360-725-7041; Implementation and Enforce-
ment: Melanie Anderson, P.O. Box 40260, Olympia, WA
98504-0260, 360-725-7214.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Tabba Alam, P.O. Box 40260, Olympia, WA
98504-0260, phone 360-725-7170, fax 360-586-3109.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated.

Summary: This rule was developed as a result of the
passage of SB [2SSB] 5601 in 2020, regarding regulation of
health care benefit managers. The proposed rule sets the pro-
visions relating to the transparency and oversight of health
care benefit managers by OIC. A health care benefit manager

Proposed
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(HCBM) contracts to administer health benefits on behalf of
a health insurer, or a health maintenance organization
(HMO), or employer. Many public and private employers
and health plans contract with BMs to help control health
care costs.

Background: An HCBM is defined as any person or
entity providing service to, or acting on behalf of, a health
carrier, a public employee benefit program, or a school
employee benefit program, that directly or indirectly impacts
the determination or utilization of benefits for, or patient
access to, health care services, drugs, and supplies, including:

*  Prior authorization or preauthorization of benefits or
care;

e Certification of benefits of care;

¢ Medical necessity determinations;

»  Utilization review;

¢ Benefit determinations;

*  Claims processing and repricing;

¢ Outcome management;

e Provider credentialing or re-credentialing;

*  Payment or authorization of payment to providers and
facilities for services or procedures;

» Dispute resolution, grievances, or appeals relating to
determinations;

*  Provider network management;

* Disease management.

Insurers who do business in Washington are regulated by
OIC. Insurance companies had been managing their own ben-
efits, and were regulated by OIC, which meant consumers
had a place to go for their complaints and concerns to be
heard. However, with unregulated HCBMs, there is no place
for consumers to go with complaints about benefit manage-
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ment services. The bill SB [2SSB] 5601 sets the standards for
regulating of HCBMs under the regulatory authority of OIC,
and gives consumers a place to address their grievances.
Presently, benefit managers are impacting decisions that
should be solely part of the physician patient relationship. If
patients can receive care early, there will be less costs to the
health care system.

Analysis: Although, there is less than minor fiscal
impact on small businesses due to the proposed rule in the
spirit of compliance OIC has applied a higher default cost of
compliance ($1,000) when analyzing whether the rules
would have a disproportionate impact on any businesses
impacted as the licensing requirement for HCBMs the first
year would cost a total of $750/yr., as defined in RCW
19.85.020(3).

Below are calculations for minor cost thresholds across
stakeholders that classify as small and large businesses, based
on the best analogous NAICS types. Please note that since
this is an emerging market the full fiscal impact of this regu-
lation on the health care economy of Washington is indeter-
minate due to the potential costs associated with compliance
and enforcement. The bill requires OIC to license HCBMs in
Washington state. Although it is unlikely these rules would
result in even the full default cost of compliance, the minor
cost does not exceed any of the thresholds for any of the
stakeholders.

In contrast, OIC had determined on the basis of several
stakeholder meetings that the proposed rule will offer
increased benefits to small businesses.

For these reasons, the proposed rules do not impose more
than minor cost to small businesses, as defined by RCW
19.85.020(2).

2019 Average Minor Cost Estimate -
Industry Estimated Number of 0.3% of Avg. Annual
NAICS Cost of Industry NAICS Employees/ Gross Business Income
Code Compliance Description Code Title Business 0.003*AvgGBI
524292 $1,000.00 | Third party administra- | Finance and insur- 76 (Not small $191,997.00
tion of insurance funds | ance business)
524291 $1,000.00 | Claims adjusting Finance and insur- 12 $7,225.00
ance
522320 $1,000.00 | Financial transactions Finance and insur- 55 (Not small $77,195.00
processing, reserve, and | ance business)
clearinghouse activities
Source: United States Census Bureau (2017). Retrieved October 20, 2020, from census.gov

Conclusion: While adoption of these rules will put
increased administrative costs on the health carriers, OIC,
and benefit managers, those costs are outweighed by the ben-
efits to the consumers.

There is always some degree of uncertainty in anticipat-
ing what the costs and benefits of adopted rules will ulti-
mately be. That said, within the constraints of our resources,
we have attempted to provide estimates that are as accurate as
possible by performing a comprehensive analysis that is data-
driven and evidence-based.

Proposed

A copy of the detailed cost calculations may be obtained
by contacting Tabba Alam, P.O. Box 40260, Olympia, WA
98504-0260, phone 360-725-7170, fax 360-586-31009.

November 3, 2020
Mike Kreidler
Insurance Commissioner
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Chapter 284-180 WAC

(PHARMACY)) HEALTH CARE BENEFIT
MANAGERS

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, eftective 1/1/17)

WAC 284-180-110 Purpose. ((Fheseregulations
implement-ehapter 19-340-REW)) (1) The purpose of this
chapter is to establish uniform regulatory standards for health

care benefit managers including, but not limited to, the pro-
cesses and procedures for registration ((and-regalationof
pharmaey)) of health care benefit managers by the office of
the insurance commissioner (commissioner).

(2) This chapter applies to all health care benefit manag-

ers except as otherwise expressly provided in this chapter.

Health care benefit managers are responsible for compliance
with the provisions of this chapter and are responsible for the
compliance of any person or organization acting on behalf of
or at the direction of the health care benefit manager, or act-
ing pursuant to health care benefit manager standards or
requirements. Carriers remain responsible for activities of

health care benefit managers conducted on their behalf. A
carrier may not offer as a defense to a violation of any provi-

sion of this chapter that the violation arose from the act or

omission of a health care benefit manager or other person act-
ing on behalf of or at the direction of a health care benefit

manager.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-120 Applicability and scope. (1) This
chapter applies to ((pharmaey)) health care benefit managers
as defined in RCW ((49:346-6190)) 48.200.020.

((H%—Speerﬁe&ﬂy—ﬂﬂs—ehapteﬁapphes—te—&}e—&eﬁeﬁs—ef

W@—P@G—de—net—appl—y—te—med*e&td—p}&ﬁs—))
(2) This chapter does not apply to the actions of ((phat-
maey)) health care benefit managers providing services to, or

acting ((as-third-party-administratorsregardingcontraets
m—plﬁfﬂmaemﬁeha%ﬂeﬁaﬂ—mst&eﬁa—ﬂmd-p&&y—payeﬁ
] tiond ] blished

under REW-70-14-060-inregard-te)) on behalf of:
(a) Self-insured health plans; ((and))

(b) Medicare plans; and
(c) Union plans.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-130 Definitions. Except as defined in
other subchapters and unless the context requires otherwise,
the following definitions apply throughout this chapter:

WSR 20-22-081

(1) "Affiliate" or "affiliated employer" has the same
meaning as the definition of affiliate or affiliated employer in
RCW 48.200.020.

(2) "Certification" has the same meaning as the defini-
tion of certification in RCW 48.43.005.

(3) "Corporate umbrella" means an arrangement consist-
ing of, but not limited to, subsidiaries and affiliates operating
under common ownership or control.

((&)) (4) "Employee benefits programs" has the same
meaning as the definition of employee benefits program in
RCW 48.200.020.

(5) "Generally available for purchase" means available
for purchase by multiple pharmacies within the state of
Washington from national or regional wholesalers.

(())) (6) "Health care benefit manager" has the same

meaning as the definition of health care benefit manager in
RCW 48.200.020.

(7) "Health care provider" or "provider" has the same

meaning as the definition of health care provider in RCW
48.43.005.

(8) "Health care services" has the same meaning as the
definition of health care services in RCW 48.43.005.

(9) "Health carrier" has the same meaning as the defini-
tion of health carrier in RCW 48.43.005.
(10) "Laboratory benefit manager" has the same mean-

ing as the definition of laboratory benefit manager in RCW
48.43.020.

11) "Mental health benefit manager" has the same
meaning as the definition of mental health benefit manager in
RCW 48.200.020.

(12) "Net amount" means the invoice price that the phar-
macy paid to the supplier for a prescription drug that it dis-
pensed, plus any taxes, fees or other costs, minus the amount
of all discounts and other cost reductions attributable to the
drug.

((4)) (13) "Network" has the same meaning as the defi-
nition of network in RCW 48.200.020.

(14) "Oversight activities" includes all work done by the
commissioner to ensure that the requirements of chapter
((49:340)) 48.200 RCW are properly followed and in fulfill-
ing its duties as required under chapter ((+9-346)) 48.200
RCW.

((65))) (15) "Person" has the same meaning as the defini-
tion of person in RCW 48.200.020.

(16) "Pharmacy benefit manager" has the same meaning

as the definition of pharmacy benefit manager in RCW
48.200.020.

(17) "Predetermined reimbursement cost" means maxi-
mum allowable cost, maximum allowable cost list, or any
other benchmark price utilized by the pharmacy benefit man-
ager, including the basis of the methodology and sources uti-
lized to determine multisource generic drug reimbursement
amounts. However, dispensing fees are not included in the
calculation of predetermined reimbursement costs for multi-
source generic drugs.

((¢6))) (18) "Radiology benefit manager" has the same
meaning as the definition of radiology benefit manager in
RCW 48.200.020.

(19) "Readily available for purchase" means manufac-
tured supply is held in stock and available for order by more

Proposed
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than one pharmacy in Washington state when such pharma-
cies are not under the same corporate umbrella.

(D)) (20) "Retaliate" means action, or the implied or
stated threat of action, to decrease reimbursement or to termi-
nate, suspend, cancel or limit a pharmacy's participation in a
pharmacy benefit manager's provider network solely or in
part because the pharmacy has filed or intends to file an
appeal under RCW ((19:346-160)) 48.200.280.

((68))) (21) "Unsatisfied" means that the network phar-
macy did not receive the reimbursement that it requested at
the first tier appeal.

(22) "Utilization review" has the same meaning as the
definition of utilization review in RCW 48.43.005.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-210 Registration and renewal fees. (1)
The registration, renewal and oversight activities for ((phat-
maey)) health care benefit managers must be self-supporting.
Each ((pharmaey)) health care benefit manager must contrib-
ute a sufficient amount to the commissioner's regulatory
account to pay the reasonable costs, including overhead, of
regulating ((pharmaey)) health care benefit managers.

(2) The registration fee is two hundred dollars.

(3) For the renewal fee, the commissioner will charge a
proportional share of the annual cost of renewal and over-
sight activities to all ((pharmaey)) health care benefit manag-
ers. The ((pharmaey)) health care benefit managers' propor-
tional share shall be based on their Washington state annual
gross ((pharmeaey)) health care benefit manager business
income for the previous calendar year. The minimum renewal
fee is five hundred dollars.

(4) ((Ne—la%er—&laﬂ—Mafeh—}st—ef—eaeh—yeaf—phafm&ey

€6))) If an unexpended balan.ce of ((pharmaey)) health

care benefit manager registration and renewal funds remain
in the insurance commissioner's regulatory account at the
close of a fiscal year, the commissioner will carry the unex-
pended funds forward and use them to reduce future renewal
fees.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, eftective 1/1/17)

WAC 284-180-220 ((Pharmaey)) Health care benefit
manager registration. (1) Beginning January 1, 2017, ((and
thereafter)) through December 31, 2021, to conduct business
in this state, pharmacy benefit managers must register with
the commissioner and must annually renew the registration.

(2) ((Pharmaey)) Beginning January 1, 2022, and there-
after, to conduct business in this state, health care benefit
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must submit an application and registration fee to register as

a health care benefit manager. Health care benefit managers
must annually renew their registration.

(3) Health care benefit managers must ((register)) apply
for registration using the commissioner's electronic system,
which is available at www.insurance.wa.gov.

((3))) (4) The registration period is valid from the date
of approval of registration through June 30th of the same fis-
cal year.

((4)) (5) The registration application is not complete
until the commissioner receives ((beth)) the complete regis-
tration form, any supporting documentation if required by the
commissioner, and the correct registration fee.

(6) A health care benefit manager may conduct business

in this state, after the health care benefit manager receives
notice of approval of the registration application from the

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-230 ((Pharmaey)) Health care benefit
manager renewal. (1) ((Pharmaey)) Health care benefit
managers must annually renew their registrations ((bypay-

ing)) and pay the health care benefit manager's renewal fee((
Ph&fmaey—beﬂeﬁt—maﬂagefs—mﬁst—&eeess—mvetees—thfeugh))

using the commissioner's electronic system, which is avail-
able at www.insurance.wa.gov.

2) ((?hﬁeﬂewahs—vahd—fer—eﬂe—ﬁseal—year—ffem—h&y

4))) Health care benefit managers must renew their reg-

istrations by:
(a) No later than March 1st of each year, submitting a

complete renewal form and supporting documents for
approval to include:

(i) The health care benefit manager's Washington state

annual gross health care benefit manager business income for
the previous calendar year; and

(ii) Any additional information as required by the com-
missioner.
(b) No later than July 15th of each year, pay the renewal

fee as invoiced by the commissioner.
On or before June 1st of each year, the commissioner

will calculate and set the renewal fees for the upcoming fiscal
year for July 1st through June 30th.

(3) The renewal application is not complete until the
commissioner receives the complete renewal form, support-
ing documentation if required by the commissioner, and the
correct renewal fee.

(4) Failure to timely submit a completed renewal form
and fees may result in delayed renewal or nonrenewal in
addition to potential violations if a health care benefit man-
ager provides services without being registered.

managers must register and have an approved registration

with the commissioner. To continue conducting business in
this state, previously registered pharmacy benefit managers

Proposed

(5) The health care benefit manager will receive notice

of approval of the renewal application from the commis-
sioner.
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(6) The renewal is valid for one fiscal year from July 1st
through June 30th.

AMENDATORY SECTION (Amending WSR 18-13-023,
filed 6/8/18, effective 7/9/18)

WAC 284-180-240 Providing and updating registra-
tion information. (1) At the time of registration, a ((phat
maey)) health care benefit manager must submit an applica-

tion with an affidavit affirming its accuracy. In the applica-
tion, a health care benefit manager must provide ((is)):

(a) The legal name as well as any and all additional
names that it uses to conduct business((=

4)).

(b) The names of all persons and entities with any own-

ership or controlling interest, including officers and directors
in the health care benefit manager, along with completed
NAIC Form 11 biographical affidavits and, if requested, an
NAIC Approved Third-Party Vendor Background Report;

(c) Tax identification numbers;

(d) Other business licenses and registrations that the
health care benefit manager has held and those that are active;

(e) Identifying any areas of specialty, such as a pharmacy
benefit management, radiology benefit management, labora-

tory benefit management, mental health care benefit manage-
ment, or any other areas of specialty identified in the applica-

tion;

(f) Contact information for communications regarding
registration, renewal and oversight activities, including
address, phone number, name of the contact person for the

health care benefit manager, and valid email address;
(2) Name and contact information for the person the

WSR 20-22-081

(ii)) The email address for official communications
between the commissioner and the ((pharmaey)) health care
benefit manager((:-and

T , Lk ion—and herinf

. . . . )). .
(b) Any change in the information provided to obtain or
renew a registration is a material change and must be reported

within thirty days of any change, ((pharmaey)) by the health
care benefit manager((s-must-repert-changesto-the-commis-

stener)) using the commissioner's electronic system.

SUBCHAPTER C

((ENFOREEMENT)) RECORDS AND NOTICES

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-310 ((Pharmsaey)) Health care benefit
manager records. (1) ((Pharmaey)) Health care benefit man-
agers must maintain all records for a period of seven years
from the date of creation and make them available to the
commissioner upon request. Records include, but are not lim-
ited to:

(a) Registration and renewal materials that ((pharmaey))
health care benefit managers submit to the commissioner to
request registration and renewal; and

(b) Health care benefit managers that engage in phar-

macy benefit management must also maintain information
about appeals under chapter ((19-348)) 48.200 RCW.

(2) These materials are subject to review by the commis-
sioner's representatives.

(3) The commissioner may require ((pharmaey)) health
care benefit managers to provide copies of records.

(4) When the commissioner requests copies of records
for inspection, ((pharmaey)) health care benefit managers
must transmit these documents ((te)) as directed by the com-

missioner ((eleetronieally)).

AMENDATORY SECTION (Amending WSR 17-01-139,

health care benefit manager has designated as responsible for
compliance with state and federal laws;

(h) Identify if the health care benefit manager has com-
mitted any violations in this or any state or been the subject of
an order from a department of insurance or other state
agency: and

(i) Any additional information requested by the commis-
sioner.

(2) Registered ((pharmaey)) health care benefit manag-
ers must ensure that the information that they disclosed when
they registered with the commissioner remains current by
notifying the commissioner of any changes or additions.

(a) This information includes, but is not limited to:

(i) Any and all additional names that ((pharmaey)) the
health care benefit manager((s-tse)) uses to conduct business;
and

filed 12/20/16, effective 1/1/17)

WAC 284-180-320 Deadline to provide copies of
records. (1) If the commissioner requests records for inspec-
tion for a purpose other than to resolve an appeal under RCW
((49:340-100(6);-apharmaey)) 48.200.280, a health care ben-
efit manager must make the records available to the commis-
sioner within fifteen business days from the date on the writ-
ten request. If the commissioner grants a written extension,
then the records are due by the date indicated on the exten-
sion.

2) Upon receipt of any inquiry from the commissioner

concerning a complaint, every health care benefit manager
must furnish the commissioner with an adequate response to
the inquiry within fifteen business days after receipt of the

commissioner's inquiry using the commissioner's electronic
company complaint system.

Proposed
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NEW SECTION

WAC 284-180-325 Required notices. (1) Carriers must
post on their website information that identifies each health
care benefit manager contracted with the carrier and identify
the services provided by the health care benefit manager. The
information must be easy to find on the carriers' website with
a link from the web page utilized for enrollees. The carrier is
required to update the information on their website within
thirty business days of any change, such as addition or
removal of a health care benefit manager or a change in the
services provided by a health care benefit manager.

(2) Carriers must notify enrollees in writing and at least
annually, including at plan enrollment and renewal, of each
health care benefit manager contracted with the carrier to pro-
vide any health care benefit management services. For exam-
ple, written notices include disclosure in the policy or mem-
ber handbook. This notice must identify the website address
where enrollees can view an updated listing of all health care
benefit managers utilized by the carrier.

SUBCHAPTER D

(APPEALES)) CONTRACT FILINGS

AMENDATORY SECTION (Amending WSR 18-13-023,
filed 6/8/18, effective 7/9/18)

WAC 284-180-400 Appeals by network pharmacies

to ((pharmaey)) health care benefit managers who pro-
vide pharmacy benefit management services. A network
pharmacy may appeal a reimbursement to a health care bene-
fit manager providing pharmacy benefit ((manager)) man-
agement services (first tier appeal) if the reimbursement for
the drug is less than the net amount the network pharmacy
paid to the supplier of the drug. "Network pharmacy" has the
meaning set forth in RCW 19.340.100 (1)(d). "Pharmacy

benefit manager" is a health care benefit manager that offers
pharmacy benefit management services and has the meaning

set forth in RCW ((39-346-610-(6)(a))) 48.200.020. A phar-
macy benefit manager must process the network pharmacy's

appeal as follows:

(1) A pharmacy benefit manager must include language
in the pharmacy provider contract and on the pharmacy ben-
efit manager's website fully describing the right to appeal
under RCW ((19-346-160)) 48.200.280. If the health care
benefit manager provides other health care benefit manage-

ment services in addition to pharmacy benefit management
services, then this information must be under an easily

located page that is specific to pharmacy services. The
description must include, but is not limited to:

(a) Contact information, including:

(1) A telephone number by which the pharmacy may con-
tact the pharmacy benefit manager during normal business
hours and speak with an individual responsible for processing
appeals;

(i) A summary of the specific times when the pharmacy
benefit manager will answer calls from network pharmacies
at that telephone number;

(iii) A fax number that a network pharmacy can use to
submit information regarding an appeal; and

Proposed
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(iv) An email address that a network pharmacy can use
to submit information regarding an appeal.

(b) A detailed description of the actions that a network
pharmacy must take to file an appeal; and

(c) A detailed summary of each step in the pharmacy
benefit manager's appeals process.

(2) The pharmacy benefit manager must reconsider the
reimbursement. A pharmacy benefit manager's review pro-
cess must provide the network pharmacy or its representa-
tives with the opportunity to submit information to the phar-
macy benefit manager including, but not limited to, docu-
ments or written comments. The pharmacy benefit manager
must review and investigate the reimbursement and consider
all information submitted by the network pharmacy or its rep-
resentatives prior to issuing a decision.

(3) The pharmacy benefit manager must complete the
appeal within thirty calendar days from the time the network
pharmacy submits the appeal. If the network pharmacy does
not receive the pharmacy benefit manager's decision within
that time frame, then the appeal is deemed denied.

(4) The pharmacy benefit manager must uphold the
appeal of a network pharmacy with fewer than fifteen retail
outlets within the state of Washington, under its corporate
umbrella, if the pharmacy demonstrates that they are unable
to purchase therapeutically equivalent interchangeable prod-
uct from a supplier doing business in the state of Washington
at the pharmacy benefit manager's list price. "Therapeutically
equivalent" is defined in RCW 69.41.110(7).

(5) If the pharmacy benefit manager denies the network
pharmacy's appeal, the pharmacy benefit manager must pro-
vide the network pharmacy with a reason for the denial and
the national drug code of a drug that has been purchased by
other network pharmacies located in the state of Washington
at a price less than or equal to the predetermined reimburse-
ment cost for the multisource generic drug. "Multisource
generic drug" is defined in RCW 19.340.100 (1)(c).

(6) If the pharmacy benefit manager upholds the network
pharmacy's appeal, the pharmacy benefit manager must make
areasonable adjustment no later than one day after the date of
the determination. If the request for an adjustment is from a
critical access pharmacy, as defined by the state health care
authority by rule for purpose related to the prescription drug
purchasing consortium established under RCW 70.14.060,
any such adjustment shall apply only to such pharmacies.

(7) If otherwise qualified, the following may file an
appeal with a pharmacy benefit manager:

(a) Persons who are natural persons representing them-
selves;

(b) Attorneys at law duly qualified and entitled to prac-
tice in the courts of the state of Washington;

(c) Attorneys at law entitled to practice before the high-
est court of record of any other state, if attorneys licensed in
Washington are permitted to appear before the courts of such
other state in a representative capacity, and if not otherwise
prohibited by state law;

(d) Public officials in their official capacity;

(¢) A duly authorized director, officer, or full-time
employee of an individual firm, association, partnership, or
corporation who appears for such firm, association, partner-
ship, or corporation;



Washington State Register, Issue 20-22

(f) Partners, joint venturers or trustees representing their
respective partnerships, joint ventures, or trusts; and

(g) Other persons designated by a person to whom the
proceedings apply.

(8) A pharmacy benefit((s)) manager's response to an
appeal submitted by a Washington small pharmacy that is
denied, partially reimbursed, or untimely must include writ-
ten documentation or notice to identify the exact corporate
entity that received and processed the appeal. Such informa-
tion must include, but is not limited to, the corporate entity's
full and complete name, taxpayer identification number, and
number assigned by the office of the insurance commis-
sioner.

(9) Health care benefit managers providing pharmacy

benefit management services benefit managers must identify
a pharmacy benefit manager employee who is the single

point of contact for appeals, and must include the address,

phone number, name of the contact person, and valid email
address. This includes completing and submitting the form

that the commissioner makes available for this purpose at
WWW.insurance.wa.gov.

NEW SECTION

WAC 284-180-405 Definitions in this subchapter.
The definitions in this section apply throughout this subchap-
ter.

(1) "Complete filing" means a package of information
containing forms, supporting information, documents and
exhibits submitted to the commissioner electronically using
the system for electronic rate and form filing (SERFF).

(2) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(3) "Filer" means:

(a) A person, organization or other entity that files forms
or rates with the commissioner for a carrier or health care
benefit manager; or

(b) A person employed by a carrier or heath care benefit
manager to file under this chapter.

(4) "Form" means a "health care benefit management
contract" or "contract" and means any written agreement
describing the rights and responsibilities of the parties, such
as carriers, health care benefit managers, providers, phar-
macy, pharmacy services administration organization, and
employee benefit program conforming to chapter 48.200
RCW and this chapter including:

(a) All forms that are part of the contract; and

(b) All amendments to the contract.

(5) "NAIC" means the National Association of Insurance
Commissioners.

(6) "Objection letter" means correspondence created in
SERFF and sent by the commissioner to the filer that:

(a) Requests clarification, documentation, or other infor-
mation; or

(b) Explains errors or omissions in the filing.

(7) "SERFF" means the system for electronic rate and
form filing. SERFF is a proprietary NAIC computer-based
application that allows insurers and other entities to create
and submit rate, rule, and form filings electronically to the
commissioner.
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(8) "Type of insurance" or "TOI" means a specific type
of health care coverage listed in the Uniform Life, Accident
and Health, Annuity and Credit Coding Matrix published by
the NAIC and available at www.naic.org.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-410 Use of brief adjudicative proceed-
ings for appeals by network pharmacies to the commis-
sioner. The commissioner has adopted the procedure for
brief adjudicative proceedings provided in RCW 34.05.482
through 34.05.494 for actions involving a network phar-
macy's appeal of a pharmacy benefit manager's reimburse-
ment for a drug subject to predetermined reimbursement
costs for multisource generic drugs (reimbursement). WAC
((284-180-410)) 284-180-500 through ((284-186-440)) 284-
180-540 describe the procedures for how the commissioner
processes a network pharmacy's appeal of the pharmacy ben-
efit manager's decision in the first tier appeal (second tier
appeal) through a brief adjudicative proceeding.

This rule does not apply to adjudicative proceedings
under WAC 284-02-070, including converted brief adjudica-
tive proceedings.

NEW SECTION

WAC 284-180-411 Purpose of this subchapter. The
purpose of this subchapter is to:

(1) Adopt processes and procedures for filers to use
when submitting electronic forms and rates to the commis-
sioner by way of SERFF.

(2) Designate SERFF as the method by which filers,
including health care service contractors, health maintenance
organizations, insurers as defined in RCW 48.01.050, and
health care benefit managers must submit all health care ben-
efit management contract forms to the commissioner.

NEW SECTION

WAC 284-180-415 Scope of this subchapter. This
subchapter applies to all carriers and health care benefit man-
agers that must file forms under chapter 48.200 RCW.

AMENDATORY SECTION (Amending WSR 18-13-023,
filed 6/8/18, effective 7/9/18)

WAC 284-180-420 Appeals by network pharmacies
to the commissioner. The following procedure applies to
brief adjudicative proceedings before the commissioner for
actions involving a network pharmacy's appeal of a pharmacy
benefit manager's decision in a first tier appeal regarding
reimbursement for a drug subject to predetermined reim-
bursement costs for multisource generic drugs, unless the
matter is converted to a formal proceeding as provided in
WAC ((284-180-449)) 284-180-540(3).

(1) Grounds for appeal. A network pharmacy or its rep-
resentative may appeal a pharmacy benefit manager's deci-
sion to the commissioner if it meets all the following require-
ments:
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(a) The pharmacy benefit manager's decision must have
denied the network pharmacy's appeal, or the network phar-
macy must be unsatisfied with the outcome of its appeal to
the pharmacy benefit manager;

(b) The network pharmacy must request review of the
pharmacy benefit manager's decision by filing a written peti-
tion for review form. A form for this purpose is available at
WWwWw.insurance.wa.gov.

The petition for review must include:

(i) The network pharmacy's basis for appealing the phar-
macy benefit manager's decision in the first tier appeal;

(i1) The network pharmacy's federal identification num-
ber, unified business identifier number, business address, and
mailing address;

(iii) The documents from the first tier review, including
the documents that the pharmacy submitted to the pharmacy
benefit manager as well as the documents that the pharmacy
benefit manager provided to the pharmacy in response to the
first tier review; ((and))

(iv) Documentation evidencing the net amount paid for
the drug by the small pharmacy;

v) If the first-tier appeal was denied by the pharmac

benefit manager because a therapeutically equivalent drug
was available in the state of Washington at a price less than or
equal to the predetermined reimbursement cost for the multi-
source generic drug and documentation provided by the phar-
macy benefit manager evidencing the national drug code of
the therapeutically equivalent drug: and

(vi) Any additional information that the commissioner
may require.

(¢) The network pharmacy must deliver the petition for
review to the commissioner's Tumwater office by mail, hand
delivery, or by other methods that the commissioner may
make available;

(d) The network pharmacy must file the petition for
review with the commissioner within thirty days of receipt of
the pharmacy benefit manager's decision; and

(e) The network pharmacy making the appeal must have
less than fifteen retail outlets within the state of Washington
under its corporate umbrella. The petition for review that the
network pharmacy submits to the commissioner must state
that this requirement is satisfied, and must be signed and ver-
ified by an officer or authorized representative of the network
pharmacy.

(2) Time frames governing appeals to the commis-
sioner. The commissioner must complete the appeal within
thirty calendar days of the receipt of the network pharmacy's
((appeal)) complete petition for review. A complete petition
for review means that all requirements under (1) of this sub-
section have been satisfied. including the submission of all
required documents and documentation. An appeal before the
commissioner is deemed complete when a presiding officer
issues an initial order on behalf of the commissioner to both
the network pharmacy and pharmacy benefit manager under
subsection (8) of this section. Within seven calendar days of
the resolution of a dispute, the presiding officer shall provide
a copy of the initial order to both the network pharmacy and
pharmacy benefit manager.

(3) Relief the commissioner may provide. The com-
missioner, by and through a presiding officer or reviewing
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officer, may enter an order directing the pharmacy benefit
manager to make an adjustment to the disputed claim, deny-
ing the network pharmacy's appeal, or may take other actions
deemed fair and equitable.

(4) Notice. If the presiding officer under the use of dis-
cretion chooses to conduct an oral hearing, the presiding offi-
cer will set the time and place of the hearing. Written notice
shall be served upon both the network pharmacy and phar-
macy benefit manager at least seven days before the date of
the hearing. Service is to be made pursuant to WAC 284-180-
440(2). The notice must include:

(a) The names and addresses of each party to whom the
proceedings apply and, if known, the names and addresses of
any representatives of such parties;

(b) The official file or other reference number and name
of the proceeding, if applicable;

(c) The name, official title, mailing address and tele-
phone number of the presiding officer, if known;

(d) A statement of the time, place and nature of the pro-
ceeding;

(e) A statement of the legal authority and jurisdiction
under which the hearing is to be held;

(f) A reference to the particular sections of the statutes or
rules involved;

(g) A short and plain statement of the matters asserted by
the network pharmacy against the pharmacy benefit manager
and the potential action to be taken; and

(h) A statement that if either party fails to attend or par-
ticipate in a hearing, the hearing can proceed and the presid-
ing or reviewing officer may take adverse action against that
party.

(5) Appearance and practice at a brief adjudicative
proceeding. The right to practice before the commissioner in
a brief adjudicative proceeding is limited to:

(a) Persons who are natural persons representing them-
selves;

(b) Attorneys at law duly qualified and entitled to prac-
tice in the courts of the state of Washington;

(c) Attorneys at law entitled to practice before the high-
est court of record of any other state, if attorneys licensed in
Washington are permitted to appear before the courts of such
other state in a representative capacity, and if not otherwise
prohibited by state law;

(d) Public officials in their official capacity;

(¢) A duly authorized director, officer, or full-time
employee of an individual firm, association, partnership, or
corporation who appears for such firm, association, partner-
ship, or corporation;

(f) Partners, joint venturers or trustees representing their
respective partnerships, joint ventures, or trusts; and

(g) Other persons designated by a person to whom the
proceedings apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adju-
dicative proceeding to a formal proceeding, representation is
limited to the provisions of law and RCW 34.05.428.

(6) Method of response. Upon receipt of any inquiry
from the commissioner concerning a network pharmacy's
appeal of a pharmacy benefit manager's decision in the first
tier appeal regarding reimbursement for a drug subject to pre-
determined reimbursement costs for multisource generic
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drugs, pharmacy benefit managers must respond to the com-
missioner using the commissioner's electronic pharmacy
appeals system.

(7) Hearings by telephone. If the presiding officer
chooses to conduct a hearing, then the presiding officer may
choose to conduct the hearing telephonically. The conversa-
tion will be recorded and will be part of the record of the
hearing.

(8) Presiding officer.

(a) Per RCW 34.05.485, the presiding officer may be the
commissioner, one or more other persons designated by the
commissioner per RCW 48.02.100, or one or more other
administrative law judges employed by the office of adminis-
trative hearings. The commissioner's choice of presiding offi-
cer is entirely discretionary and subject to change at any time.
However, it must not violate RCW 34.05.425 or 34.05.458.

(b) The presiding officer shall conduct the proceeding in
a just and fair manner. Before taking action, the presiding
officer shall provide both parties the opportunity to be
informed of the presiding officer's position on the pending
matter and to explain their views of the matter. During the
course of the proceedings before the presiding officer, the
parties may present all relevant information.

(c) The presiding officer may request additional evi-
dence from either party at any time during review of the ini-
tial order. After the presiding officer requests evidence from
a party, the party has seven days after service of the request to
supply the evidence to the presiding officer, unless the pre-
siding officer, under the use of discretion, allows additional
time to submit the evidence.

(d) The presiding officer has all authority granted under
chapter 34.05 RCW.

(9) Entry of orders.

(a) When the presiding officer issues a decision, the pre-
siding officer shall briefly state the basis and legal authority
for the decision. Within ten days of issuing the decision, the
presiding officer shall serve upon the parties the initial order,
as well as information regarding any administrative review
that may be available before the commissioner. The presiding
officer's issuance of a decision within the ten day time frame
satisfies the seven day requirement in subsection (2) of this
section.

(b) The initial order consists of the decision and the brief
written statement of the basis and legal authority. The initial
order will become a final order if neither party requests a
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instructions to filers, the commissioner will incorporate doc-
uments posted on the SERFF website into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual available within the
SERFF application; and

(2) The Washington State SERFF Health Care Benefit
Management General Filing Instructions posted on the com-
missioner's website (www.insurance.wa.gov).

NEW SECTION

WAC 284-180-425 General health care benefit man-
agement form filing rules. (1) Each health care benefit man-
agement contract form and contract amendment form filing
must be submitted to the commissioner electronically using
SERFF.

(a) Every form filed in SERFF must:

(1) Be attached to the form schedule; and

(i1) Have a unique identifying number and a way to dis-
tinguish it from other versions of the same form.

(b) Filers must send all written correspondence related to
a form filing in SERFF.

(2) All filed forms must be legible for both the commis-
sioner's review and retention as a nonpublic record. Filers
must submit new or revised forms to the commissioner for
review in final form displayed in ten-point or larger type.

(3) Filers must submit complete filings that comply with
the SERFF Industry Manual available within the SERFF
application and the Washington State SERFF Health Care
Benefit Management General Filing Instructions, as revised
from time to time and posted on the commissioner's website
(Www.insurance.wa.gov).

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-430 Review of initial orders from
brief adjudicative proceedings. The following procedure
applies to the commissioner's review of a brief adjudicative
proceeding conducted pursuant to WAC ((284-1806-420))
284-180-520, unless the matter is converted to a formal pro-
ceeding as provided in WAC ((284-180-440)) 284-180-540
(4).

(1) Request for review of initial order. A party to a
brief adjudicative proceeding under WAC ((284-180-420))

review as provided in WAC ((284-180-430)) 284-180-530
(1.

(10) Filing instructions. When a small pharmacy or a
pharmacy benefit manager provides information to the com-
missioner regarding appeals under WAC ((284-186-420))
284-180-520, the small pharmacy or pharmacy benefit man-
ager must follow the commissioner's filing instructions,
which are available at www.insurance.wa.gov.

NEW SECTION

WAC 284-180-421 Filing instructions that are incor-
porated into this subchapter. SERFF is a dynamic applica-
tion that the NAIC will revise and enhance over time. To be
consistent with NAIC filing standards and provide timely

284-180-520 may request review of the initial order by filing
a written petition for review with the commissioner within
twenty-one days after service of the initial order is received
or deemed to be received by the party. A form for this pur-
pose is available at www.insurance.wa.gov. The request for
review must be in writing and delivered to the commis-
sioner's Tumwater office by mail, hand delivery, or by other
methods that the commissioner may make available.

(a) When making a petition for review of the initial
order, the petitioner must submit to the reviewing officer any
evidence or written material relevant to the matter that the
party wishes the reviewing officer to consider.

(b) The commissioner may, on its own motion, conduct
an administrative review of the initial order as provided for in
RCW 34.05.491.

Proposed
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(2) Reviewing officer. The commissioner shall appoint a
reviewing officer who satisfies the requirements of RCW
34.05.491(2). The reviewing officer shall:

(a) Make such determination as may appear to be just
and lawful;

(b) Provide both the network pharmacy and the phar-
macy benefit manager an opportunity to explain their posi-
tions on the matter; and

(c) Make any inquiries necessary to determine whether
the proceeding should be converted to a formal adjudicative
proceeding. The review is governed by the brief adjudicative
procedures of chapter 34.05 RCW and this rule, or WAC
284-02-070 in the event a brief adjudicative hearing is con-
verted to a formal adjudicative proceeding. The reviewing
officer shall have the authority of a presiding officer as pro-
vided in WAC ((284-186-420)) 284-180-520.

(3) Record review.

(a) Review of an initial order is limited to:

(1) The evidence that the presiding officer considered,;

(i1) The initial order;

(ii1) The recording of the initial proceeding; and

(iv) Any records and written evidence that the parties
submitted to the reviewing officer.

(b) However, the record that the presiding officer made
does not need to constitute the exclusive basis for the review-
ing officer's decision.

(c) The reviewing officer may request additional evi-
dence from either party at any time during review of the ini-
tial order. After the reviewing officer requests evidence from
a party, the party has seven days after service of the request to
supply the evidence to the reviewing officer, unless the
reviewing officer, under the use of discretion, allows addi-
tional time to submit the evidence.

(d) If the reviewing officer determines that oral testi-
mony is needed, the officer may schedule a time for both par-
ties to present oral testimony. Oral statements before the
reviewing officer shall be by telephone, unless specifically
scheduled by the reviewing officer to be in person.

(e) Each party will have an opportunity to respond to the
other party's request for review and may also submit any
other relevant evidence and written material to the reviewing
officer.

(1) The other party must:

(A) Submit material within seven days of service of the
material submitted by the party requesting review of the ini-
tial order; and

(B) Serve a copy of all evidence and written material
provided to the reviewing officer to the party requesting
review according to WAC ((284-180-440)) 284-180-540(2).

(i1) Proof of service is required under WAC ((284-186-
440)) 284-180-540 (2)(g) when a party submits material to
the other party under this subsection.

(4) Failure to participate. If a party requesting review
of an initial order under subsection (1) of this section fails to
participate in the proceeding or fails to provide documenta-
tion to the reviewing officer upon request, the reviewing offi-
cer may uphold the initial order based upon the record.

(5) Final orders.
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(a) The reviewing officer's final order must include the
decision of the reviewing officer and a brief statement of the
basis and legal authority for the decision.

(b) Unless there are continuances, the reviewing officer
will issue the final order within twenty days of the petition for
review.

(6) Reconsideration. Unless otherwise provided in the
reviewing officer's order, the reviewing officer's order rep-
resents the final position of the commissioner. A petitioner
may only seek a reconsideration of the reviewing officer's
order if the final order contains a right to a reconsideration.

(7) Judicial review. Judicial review of the final order of
the commissioner is available under Part V, chapter 34.05
RCW. However, as required by RCW 34.05.534, judicial
review may be available only if the petitioner has requested a
review of the initial order under this subsection and has
exhausted all other administrative remedies.

NEW SECTION

WAC 284-180-431 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with this subchapter. If the commis-
sioner rejects a filing, the filer has not filed forms with the
commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-180-435 Filing authorization rules. A car-
rier or health care benefit manager may authorize a third-
party filer to file forms or rates on its behalf. For the purposes
of this section, a "third-party filer" means a person or entity in
the business of providing regulatory compliance services.

(1) If a carrier or health care benefit manager delegates
filing authority to a third-party filer, each filing must include
a letter as supporting documentation signed by an officer of
the carrier or health care benefit manager authorizing the
third-party filer to make filings on behalf of the carrier or
health care benefit manager.

(2) The carrier or health care benefit manager may not
delegate responsibility for the content of a filing to a third-
party filer. The commissioner considers errors and omissions
made by the third-party filer to be errors and omissions of the
carrier or health care benefit manager.

(3) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority.

NEW SECTION

WAC 284-180-441 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise a
noncompliant form or provide clarification or additional
information. The objection letter will state the reason(s) for
the objection, including relevant case law, statutes, and rules.
Filers must:



Washington State Register, Issue 20-22

(1) Provide a complete response to an objection letter. A
complete response must include a separate response to each
objection, and if appropriate:

(a) A description of changes proposed to noncompliant
forms, and a replacement form attached to the form schedule;
or

(b) Revised exhibits and supporting documentation.

(2) Respond to the commissioner in a timely manner des-
ignated by the commissioner in the objection letter.

(3) Failure to timely respond to an objection is a viola-
tion.

NEW SECTION

WAC 284-180-445 Rules for revised or replaced
forms. If a carrier or health care benefit manager files a
revised or replaced form, the filer must provide the support-
ing documentation described below:

(1) If a form is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the replaced form.

(2) If a form is replaced with a new version, the filer
must submit an exhibit that marks and identifies each change
or revision to the replaced form using one of these methods:

(a) A draft form that strikes through deletions and under-
lines additions or changes in the form;

(b) A draft form that includes comments in the margins
explaining the changes in the form; or

(c) A side-by-side comparison of current and proposed
language.

NEW SECTION

WAC 284-180-450 Effective date rules. (1) Filers
must include a common implementation date for all forms
submitted in a filing.

(2) Filers may submit a request to change the implemen-
tation date of a filing as a note to reviewer.

NEW SECTION

WAC 284-180-455 Carrier filings related to health
care benefit managers. (1) A carrier must file all contracts
and contract amendments with a health care benefit manager
within thirty days following the effective date of the contract
or contract amendment. If a carrier negotiates, amends, or
modifies a contract or a compensation agreement that devi-
ates from a previously filed contract, then the carrier must file
that negotiated, amended, or modified contract or agreement
with the commissioner within thirty days following the effec-
tive date. The commissioner must receive the filings electron-
ically in accordance with this subchapter.

(2) Carriers must maintain health care benefit manager
contracts at its principal place of business in the state, or the
carrier must have access to all contracts and provide copies to
facilitate regulatory review upon twenty days prior written
notice from the commissioner.

(3) Nothing in this section relieves the carrier of the
responsibility detailed in WAC 284-170-280 (3)(b) to ensure
that all contracts are current and signed if the carrier utilizes
a health care benefit manager's providers and those providers

WSR 20-22-081

are listed in the network filed for approval with the commis-
sioner.

(4) If a carrier enters into a reimbursement agreement
that is tied to health outcomes, utilization of specific services,
patient volume within a specific period of time, or other per-
formance standards, the carrier must file the reimbursement
agreement with the commissioner within thirty days follow-
ing the effective date of the reimbursement agreement, and
identify the number of enrollees in the service area in which
the reimbursement agreement applies. Such reimbursement
agreements must not cause or be determined by the commis-
sioner to result in discrimination against or rationing of med-
ically necessary services for enrollees with a specific covered
condition or disease. If the commissioner fails to notify the
carrier that the agreement is disapproved within thirty days of
receipt, the agreement is deemed approved. The commis-
sioner may subsequently withdraw such approval for cause.

(5) Health care benefit manager contracts and compensa-
tion agreements must clearly set forth the carrier provider
networks and applicable compensation agreements associ-
ated with those networks so that the provider or facility can
understand their participation as an in-network provider and
the reimbursement to be paid. The format of such contracts
and agreements may include a list or other format acceptable
to the commissioner so that a reasonable person will under-
stand and be able to identify their participation and the reim-
bursement to be paid as a contracted provider in each pro-
vider network.

NEW SECTION

WAC 284-180-460 Health care benefit manager fil-
ings. (1) A health care benefit manager must file all contracts
and contract amendments between a provider, pharmacy,
pharmacy services administration organization, or other
health care benefit manager entered into directly or indirectly
in support of a contract with a carrier or employee benefits
program within thirty days following the effective date of the
contract or contract amendment. If a health care benefit man-
ager negotiates, amends, or modifies a contract or a compen-
sation agreement that deviates from a filed agreement, then
the health care benefit manager must file that negotiated,
amended, or modified contract or agreement with the com-
missioner within thirty days following the effective date. The
commissioner must receive the filings electronically in accor-
dance with this chapter.

(2) Health care benefit managers must maintain health
care benefit management contracts at its principal place of
business in the state, or the health care benefit manager must
have access to all contracts and provide copies to facilitate
regulatory review upon twenty days prior written notice from
the commissioner.

(3) Health care benefit manager contracts and compensa-
tion agreements must clearly set forth provider network
names and applicable compensation agreements associated
with those networks so that the provider or facility can under-
stand their participation as an in-network provider and the
reimbursement to be paid. The format of such contracts and
agreements may include a list or other format acceptable to
the commissioner so that a reasonable person will understand
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and be able to identify their participation and the reimburse-
ment to be paid as a contracted provider in each provider net-
work.

SUBCHAPTERE

APPEALS

NEW SECTION

WAC 284-180-500 Applicability and scope. This sub-
chapter applies to health care benefit managers providing
pharmacy benefit management services, referred to as phar-
macy benefit managers in this subchapter.

(1) Specifically, this subchapter applies to the actions of
pharmacy benefit managers regarding contracts with pharma-
cies on behalf of an insurer, a third-party payor, or the pre-
scription drug purchasing consortium established under
RCW 70.14.060 in regard to:

(a) Fully insured health plans; and

(b) Medicaid plans. However, the appeal requirements of
RCW 19.340.100 do not apply to medicaid plans.

(2) This subchapter does not apply to the actions of phar-
macy benefit managers acting as third-party administrators
regarding contracts with pharmacies on behalf of an insurer,
a third-party payor, or the prescription drug purchasing con-
sortium established under RCW 70.14.060 in regard to:

(a) Self-insured health plans; and

(b) Medicare plans.

NEW SECTION

The following sections of the Washington Administra-
tive Code are decodified and recodified as follows:

Old WAC Number New WAC Number
284-180-140 284-180-510
284-180-400 284-180-505
284-180-410 284-180-515
284-180-420 284-180-520
284-180-430 284-180-530
284-180-440 284-180-540
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-180-330 Actions that may result in a fine.

WAC 284-180-340 When a violation is knowing and will-
ful.
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PROPOSED RULES
LOWER COLUMBIA COLLEGE
[Filed November 3, 2020, 12:49 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
18-062.

Title of Rule and Other Identifying Information: Chapter
132M-125 WAC, Code of student conduct, repeal and
replace with new code of student conduct, chapter 132M-126
WAC; and chapter 132M-300 WAC, Discrimination and
harassment, rules repeal and replace with college policy and
procedures.

Hearing Location(s): On December 16, 2020, at 5:00
p-m. Join Zoom meeting at https://lowercolumbia.zoom.us/j/
88523391652, Meeting ID: 885 2339 1652, One tap mobile
+12532158782,,88523391652# US (Tacoma), +13462487
799,,88523391652# US (Houston).

Dial by your location +1 253 215 8782 US (Tacoma), +1
346248 7799 US (Houston), +1 669 900 6833 US (San Jose),
+1 646 876 9923 US (New York), +1 301 715 8592 US (Ger-
mantown), +1 312 626 6799 US (Chicago), Meeting ID: 885
2339 1652, find your local number: https://lowercolumbia.
zoom.us/u/keyBj7hGYx. Join by SIP 88523391652@ zoom-
cre.com.

Date of Intended Adoption: December 16, 2020.

Submit Written Comments to: Bryanna Smith, 1600
Maple Street, P.O. Box 3010, Longview, WA 98632, email
rulemaking@lowercolumbia.edu, fax 360-442-2129, by
December 11, 2020.

Assistance for Persons with Disabilities: Contact Bry-
anna Smith, phone 360-442-2100, fax 360-442-2129, TTY
800-833-6388, email rulemaking@lowercolumbia.edu, by
December 11, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Chapter 132M-
125 WAC, Code of student conduct, repeal and replace with
new chapter 132M-126 WAC, Code of student conduct, that
complies with new federal regulations for Title IX of the
Education Amendments of 1972 (Title IX) by adding new
sections on Supplemental Title IX Student Conduct Proce-
dures; reorganizes the student conduct code; uses consistent
terminology throughout the code and revises some defini-
tions; revises the jurisdiction section of the code; removes the
section of the code applying to students studying abroad;
adds a clause that academic consequences for academic dis-
honesty may be addressed outside of the code through failing
grades and other academic consequences; revises subsections
on prohibited student conduct; removes a section addressing
trespass; revises the section on sanctions, initiation of disci-
plinary action, brief adjudicative proceedings, appeals to the
student conduct committee, conduct committee hearings, ini-
tial orders, appeals from initial orders, record keeping, and
summary suspension; removes the section on supplemental
sexual misconduct procedures and imbeds those procedures
within the rest of the code. Chapter 132M-300 WAC, Dis-
crimination and harassment rules, repeal and replace with
college policy and procedures that are in compliance with
new federal regulations for Title IX of the Education Amend-
ments of 1972 (Title IX).
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Reasons Supporting Proposal: Lower Columbia College
must repeal and replace their chapter 132M-125 WAC to
meet new federal regulations for Title IX of the Education
Amendments of 1972 (Title IX) that specify how recipients
of federal financial assistance covered by Title IX, including
post-secondary institutions, must respond to allegations of
sexual harassment consistent with Title IX's prohibition
against sex discrimination. In addition, other revisions to the
code of student conduct are necessary to address changes in
case law, and align with the new processes and changes in
practice for student conduct. Chapter 132M-300 WAC, Dis-
crimination and harassment, sections should be repealed as it
is not necessary to address these matters through WAC and
they should instead be replaced as college policies and proce-
dures.

Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Statute Being Implemented: Chapter 34.05 RCW; and
RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of the
Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Rule is necessary because of federal law, 34 C.F.R. 106;
Nelson v. Spokane Community College, 14 Wn.App.2d 40,
469 P.3d 317 (2020).

Name of Proponent: Lower Columbia College, public.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Sue Orchard, 1600 Maple
Street, P.O. Box 3010, Longview, WA 98632, 360-442-2301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.05.328 (5)(a)(i), this agency
is not mandated to comply with RCW 34.05.328. Further, the
agency does not voluntarily make that section applicable to
the adoption of this rule pursuant to subsection (5)(a)(ii), and
to date the joint administrative rules committee has not made
that section applicable to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) and 34.05.310

@)@)(0)-

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. This change is
not anticipated to impose any additional cost on business.

November 3, 2020

Kendra Sprague

Vice President of Foundation
Human Resources and Legal Affairs

REPEALER

The following chapter of the Washington Administrative
Code is repealed:
WAC 132M-125-005 Student responsibilities.
WAC 132M-125-010 Authority.
WAC 132M-125-015 Definitions.

WAC 132M-125-020
WAC 132M-125-025
WAC 132M-125-030
WAC 132M-125-035
WAC 132M-125-040
WAC 132M-125-045

WAC 132M-125-100
WAC 132M-125-105
WAC 132M-125-110

WAC 132M-125-115

WAC 132M-125-120
WAC 132M-125-125

WAC 132M-125-130

WAC 132M-125-135

WAC 132M-125-140

WAC 132M-125-145
WAC 132M-125-150

WAC 132M-125-200

WAC 132M-125-205
WAC 132M-125-210
WAC 132M-125-215
WAC 132M-125-220

WAC 132M-125-225

WSR 20-22-094

Statement of jurisdiction.
Students studying abroad.
Statement of student rights.
Prohibited student conduct.
Trespass.

Disciplinary sanctions and terms and
conditions.

Initiation of disciplinary action.
Appeal from disciplinary action.

Brief adjudicative proceedings—Ini-
tial hearing.

Brief adjudicative proceedings—
Review of an initial decision.

Student conduct committee.

Appeal—Student conduct commit-
tee.

Student conduct committee hear-
ings—Presentations of evidence.

Student conduct committee—Initial
decision.

Appeal from student conduct com-
mittee initial decision.

Summary suspension.

Classroom misconduct and authority
to suspend for no more than one day.

Supplemental sexual misconduct pro-
cedures.

Supplemental definitions.
Supplemental complaint process.
Supplemental appeal rights.

Brief adjudicative proceedings—
College record.

Recordkeeping.

Chapter 132M-126 WAC
CODE OF STUDENT CONDUCT

NEW SECTION

WAC 132M-126-005 Preamble. Lower Columbia Col-

lege is a diverse and dynamic learning community. As such,
the college maintains a strong commitment to providing a
learning environment that is civil and free from disruptive
behavior. All members of the college community share in the
responsibility to promote a positive learning environment,
demonstrate mutual respect and dignity, and avoid adversar-
ial relationships. Thus, students are expected to act as respon-
sible members of this community, maintain a high degree of
honesty and integrity, comply with the rules and regulations
of the college, and respect the rights, privileges, and property
of the college community.

Proposed
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NEW SECTION

WAC 132M-126-010 Authority. The board of trustees
of Washington State Community College District No. 13,
acting pursuant to RCW 28B.50.140(13), delegates to the
president of the college the authority to administer disci-
plinary action. Administration of the disciplinary procedures
is the responsibility of the vice president of student services
or their designee. Unless otherwise specified, the student
conduct officer or delegee shall serve as the principal investi-
gator and administrator for alleged violations of this code.

NEW SECTION

WAC 132M-126-015 Definitions. The following defi-
nitions shall apply for purposes of this student conduct code:

(1) "ASLCC" means the associated students of Lower
Columbia College as defined in the constitution of that body.

(2) "Assembly" means any overt activity engaged in by
one or more persons, the object of which is to gain publicity,
advocate a view, petition for a cause, or disseminate informa-
tion to any person, persons, or group of persons.

(3) "Business day" means a weekday, excluding week-
ends, college holidays, and college closure days.

(4) "College" means Lower Columbia College and any
other college centers or premises established within Wash-
ington State Community College District No. 13.

(5) "College community" means trustees, students, staff,
faculty, and visitors in college facilities and college premises.

(6) "College official" includes any person employed by
the college performing assigned duties.

(7) "College premises" shall include all campuses of the
college, wherever located, and includes all land, buildings,
facilities, vehicles, equipment, and other property owned,
used, or controlled by the college.

(8) A "complainant" is an alleged victim of sexual mis-
conduct.

(9) "Conduct review officer" is the vice president of stu-
dent services or other college administrator designated by the
president to be responsible for receiving and for reviewing or
referring appeals of student disciplinary actions in accor-
dance with the procedures of this code.

(10) "Controlled substance" means and includes any
drug or substance as defined in chapter 69.50 RCW as now
law or hereafter amended.

(11) "Disciplinary action" is the process by which the
student conduct officer imposes discipline against a student
for a violation of the student code of conduct.

(12) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
student conduct officer. Disciplinary appeals from a suspen-
sion in excess of ten instructional days or an expulsion are
heard by the student conduct committee. Appeals of all other
appealable disciplinary action shall be reviewed through brief
adjudicative proceedings.

(13) "Faculty member" and "instructor" mean any
employee of Washington State Community College District
No. 13 who is employed on a full-time or part-time basis as a
teacher, instructor, counselor or librarian.

(14) "Filing" is the process by which a document is offi-
cially delivered to a college official responsible for facilitat-
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ing a disciplinary review. Unless otherwise provided, filing
shall be accomplished by:

(a) Hand delivery of the document to the specified col-
lege official or college official's assistant; or

(b) By sending the document by email and first-class
mail to the specified college official's office and college
email address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(15) "The president” is the president of the college. The
president is authorized to:

(a) Delegate any of their responsibilities as set forth in
this chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set
forth in this chapter as may be reasonably necessary.

(16) "RCW" means Revised Code of Washington which
can be accessed at http://apps.leg.wa.gov/rcw/.

(17) "Respondent" is the student against whom disci-
plinary action is initiated.

(18) "Service" is the process by which a document is
officially delivered to a party. Unless otherwise provided,
service upon a party shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by email and by certified
mail or first-class mail to the party's last known address.

Service is deemed complete upon hand delivery of the
document or upon the date the document is emailed and
deposited in the mail.

(19) "Sexual misconduct" has the meaning ascribed to
this term in WAC 132M-126-030(13).

(20) "Student" includes all persons taking courses at or
through the college, whether on a full-time or part-time basis,
and whether such courses are credit courses, noncredit
courses, online courses, or otherwise. Persons who withdraw
after allegedly violating the code, who are not officially
enrolled for a particular term but who have a continuing rela-
tionship with the college, or who have been notified of their
acceptance for admission are considered "students" for pur-
poses of this chapter.

(21) "Student conduct officer" is a college administrator
designated by the president to be responsible for implement-
ing and enforcing the student conduct code.

(22) "Student organization" means any number of stu-
dents who have met the formal requirements of clubs and
organizations.

NEW SECTION

WAC 132M-126-020 Statement of jurisdiction. (1)
The student conduct code shall apply to student conduct that
occurs:

(a) On college premises;

(b) At or in connection with college-sponsored activities;
or

(c) Off-campus conduct that in the judgment of the col-
lege adversely affects the college community or the pursuit of
its objectives.

(2) Jurisdiction extends to, but is not limited to, locations
in which students are engaged in official college activities
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including, but not limited to, foreign or domestic travel,
activities funded by the associated students, athletic events,
training internships, cooperative and distance education,
online education, practicums, supervised work experiences
or any other college-sanctioned social or club activities.

(3) Students are responsible for their conduct from noti-
fication of acceptance at the college through the actual receipt
of a degree, even though conduct may occur before classes
begin or after classes end, as well as during the academic year
and during periods between terms of actual enrollment.

(4) These standards shall apply to a student's conduct
even if the student withdraws from college while a disci-
plinary matter is pending. The student conduct officer has
sole discretion, on a case-by-case basis, to determine whether
the student conduct code will be applied to conduct that
occurs off campus.

NEW SECTION

WAC 132M-126-025 Statement of student rights. As
members of the academic community, students are encour-
aged to develop the capacity for critical judgment and to
engage in an independent search for truth. Freedom to teach
and freedom to learn are inseparable facets of academic free-
dom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and
in the larger community. Students should exercise their free-
dom with responsibility. The responsibility to secure and to
respect general conditions conducive to the freedom to learn
is shared by all members of the college community.

The following enumerated rights are guaranteed to each
student within the limitations of statutory law and college
policy, which are deemed necessary to achieve the educa-
tional goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college premises
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090 (3)
(b).

(c) Students shall be protected from academic evaluation
which is arbitrary, prejudiced, or capricious, but are responsi-
ble for meeting the standards of academic performance estab-
lished by each of their instructors.

(d) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
and disrespectful conduct, and any and all harassment,
including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(c) A student accused of violating this code of student
conduct is entitled, upon request, to procedural due process
as set forth in this chapter.
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NEW SECTION

WAC 132M-126-030 Prohibited student conduct.
The college may impose disciplinary sanctions against a stu-
dent who commits, attempts to commit, aids, abets, incites,
encourages or assists another person to commit, an act(s) of
misconduct which include, but are not limited to, the follow-
ing:

(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes any attempt to give or obtain unau-
thorized assistance relating to the completion of an academic
assignment.

(b) Plagiarism includes taking and using as one's own,
without proper attribution, the ideas, writings, or work of
another person in completing an academic assignment. Pro-
hibited conduct may also include the unauthorized submis-
sion for credit of academic work that has been submitted for
credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(d) Academic consequences for academic dishonesty or
abetting in academic dishonesty may be imposed at the dis-
cretion of a faculty member up to and including a failing
grade for the course. Students should refer to each of their
faculty's course syllabus and program handbook. Further
academic consequences may follow consistent with the pro-
visions in any program handbook including, but not limited
to, dismissal from an academic program. Incidents of aca-
demic dishonesty may also be referred to the student conduct
officer for disciplinary action consistent with this chapter in
addition to the academic consequences identified above.

(2) Other dishonesty. Any other acts of dishonesty.
Such acts include, but are not limited to:

(a) Forgery, alteration, submission of falsified docu-
ments or misuse of any college document, record, or instru-
ment of identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(c) Furnishing false information or failing to furnish cor-
rect information, in response to the request or requirement of
a college officer or employee.

(3) Obstruction or disruptive conduct. Conduct, not
otherwise protected by law, that interferes with, impedes, or
otherwise unreasonably hinders:

(a) Instruction, research, administration, disciplinary
proceeding(s), or other college activities, including the
obstruction of the free flow of pedestrian or vehicular move-
ment on college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college.

(4) Assault, intimidation, harassment. Unwanted
touching, physical abuse, verbal abuse, threat(s), intimida-
tion, harassment, bullying, or other conduct which harms,
threatens, or is reasonably perceived as threatening the health
or safety of another person or another person's property. For
purposes of this code, "bullying" is defined as repeated or
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aggressive unwanted behavior, not otherwise protected by
law that intentionally humiliates, harms, or intimidates the
victim.

(5) Cyber misconduct. Cyberstalking, cyberbullying or
online harassment. Use of electronic communications includ-
ing, but not limited to, electronic mail, instant messaging,
electronic bulletin boards, and social media sites to harass,
abuse, bully or engage in other conduct which harms, threat-
ens, or is reasonably perceived as threatening the health or
safety of another person. Prohibited activities include, but are
not limited to, unauthorized monitoring of another's email
communications directly or through spyware, sending threat-
ening emails, disrupting electronic communications with
spam or by sending a computer virus, sending false messages
to third parties using another's email identity, nonconsensual
recording of sexual activity, and nonconsensual distribution
of a recording of sexual activity.

(6) Property violation. Damage to, misappropriation of,
unauthorized use or possession of, vandalism, or other nonac-
cidental damaging or destruction of college property or the
property of another person. Property for purposes of this sub-
section includes computer passwords, access codes, identifi-
cation cards, personal financial account numbers, other con-
fidential personal information, intellectual property, and col-
lege trademarks.

(7) Failure to comply with directive. Failure to comply
with the directive of a college officer or employee who is act-
ing in the legitimate performance of their duties, including
failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Possession, holding, wearing, transport-
ing, storage or presence of any firearm, dagger, sword, knife
or other cutting or stabbing instrument, club, explosive
device, or any other weapon apparently capable of producing
bodily harm is prohibited on the college campus, subject to
the following exceptions:

(a) Commissioned law enforcement personnel or legally
authorized military personnel while in performance of their
duties;

(b) A student with a valid concealed weapons permit
may store a pistol in their vehicle parked on campus in accor-
dance with RCW 9.41.050 (2) or (3), provided the vehicle is
locked and the weapon is concealed from view; or

(¢) The president may grant permission to bring a
weapon on campus upon a determination that the weapon is
reasonably related to a legitimate pedagogical purpose. Such
permission shall be in writing and shall be subject to such
terms or conditions incorporated in the written permission.

(d) This policy does not apply to the possession and/or
use of disabling chemical sprays when possessed and/or used
for self-defense.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being
observably under the influence of any alcoholic beverage,
except as permitted by law and applicable college policies.
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(b) Marijuana. The use, possession, delivery, or sale of
marijuana or the psychoactive compounds found in mari-
juana intended for human consumption, regardless of form,
or being observably under the influence of marijuana or the
psychoactive compounds found in marijuana. While state law
permits the recreational use of marijuana, federal law prohib-
its such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being
observably under the influence of any legend drug, including
anabolic steroids, androgens, or human growth hormones as
defined in chapter 69.41 RCW, or any other controlled sub-
stance under chapter 69.50 RCW, except as prescribed for a
student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes and related prod-
ucts. The use of tobacco, electronic cigarettes, and related
products in any building owned, leased or operated by the
college or in any location where such use is prohibited,
including twenty-five feet from entrances, exits, windows
that open, and ventilation intakes of any building owned,
leased or operated by the college. This includes all college
sidewalks, parking lots, landscaped areas, sports fields and
college buildings. Use of tobacco is also prohibited at events
on college premises, or in college-owned, rented or leased
vehicles. "Related products" include, but are not limited to,
cigarettes, pipes, bidi, clove cigarettes, waterpipes, hookahs,
chewing tobacco, vaporizers, and snuff.

(11) Lewd conduct. Conduct which is lewd or obscene
that is not otherwise protected under the law.

(12) Discriminatory conduct. Conduct which harms or
adversely affects any member of the college community
because of their race; color; national origin; sensory, mental
or physical disability; use of a service animal; gender, includ-
ing pregnancy; marital status; age; religion; creed; sexual ori-
entation; gender identity; veteran's status; or any other legally
protected classification.

(13) Sexual misconduct. The term "sexual misconduct"
includes sexual harassment, sexual intimidation, and sexual
violence. Sexual harassment prohibited by Title IX is defined
in the supplemental procedures in this code. See WAC
132M-126-115 through 132M-126-155.

(a) Sexual harassment. The term "sexual harassment”
means unwelcome sexual or gender-based conduct, including
unwelcome sexual advances, requests for sexual favors, quid
pro quo harassment, and other verbal, nonverbal, or physical
conduct of a sexual or a gendered nature that is sufficiently
severe, persistent, or pervasive as to:

(i) Deny or limit the ability of a student to participate in
or benefit from the college's educational program,;

(i1) Alter the terms or conditions of employment for a
college employee(s); and/or

(iii) Create an intimidating, hostile, or offensive environ-
ment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of "sexual harassment" and means
threatening or emotionally distressing conduct based on sex
including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.

(c) Sexual violence. "Sexual violence" is a type of sex-
ual discrimination and harassment. Nonconsensual sexual
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intercourse, nonconsensual sexual contact, domestic vio-
lence, dating violence, and stalking are all types of sexual
violence.

(i) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(ii)) Nonconsensual sexual contact. Any actual or
attempted sexual touching however slight, with any body part
or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(iii) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren, and adopted children under the ages of eighteen.

(iv) Statutory rape. Consensual intercourse between a
person who is eighteen years of age or older, and a person
who is under the age of sixteen.

(v) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(vi) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(A) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(B) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(D) The length of the relationship;

(IT) The type of relationship; and

(IIT) The frequency of interactions between the persons
involved in the relationship.

(vii) Stalking. Engaging in a course of conduct directed
at a specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(d) For purposes of this code, "consent" means knowing,
voluntary, and clear permission by word or action, to engage
in mutually agreed upon sexual activity. Each party has the
responsibility to make certain that the other has consented
before engaging in the activity. For consent to be valid, there
must be at the time of the act of sexual intercourse or sexual
contact actual word or conduct indicating freely given agree-
ment to have sexual intercourse or sexual contact.
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A person cannot consent if they are unable to understand
what is happening or are disoriented, helpless, asleep, or
unconscious for any reason, including due to alcohol or other
drugs. An individual who engages in sexual activity when the
individual knows, or should know, that the other person is
physically or mentally incapacitated has engaged in noncon-
sensual conduct.

Intoxication is not a defense against allegations that an
individual has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct,
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program, that changes
the terms or conditions of employment for a college
employee, or that creates an intimidating, hostile, or offen-
sive environment for other campus community members.
Protected status includes a person's race; color; national ori-
gin; sensory, mental or physical disability; use of a service
animal; gender, including pregnancy; marital status; age; reli-
gion; creed; sexual orientation; gender identity; veteran's sta-
tus; or any other legally protected classification. See "sexual
misconduct” for the definition of "sexual harassment."
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media and electronic commu-
nications.

(15) Retaliation. Harming, threatening, intimidating,
coercing, or taking adverse action of any kind against a per-
son because such person reported an alleged violation of this
code or college policy, provided information about an alleged
violation, or participated as a witness or in any other capacity
in a college investigation or disciplinary proceedings.

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's
password or other identification;

(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic information resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.
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(18) Safety violations. Nonaccidental conduct that inter-
feres with or otherwise compromises any college policy,
equipment, or procedure relating to the safety and security of
the campus community, including tampering with fire safety
equipment and triggering false alarms or other emergency
response systems.

(19) Violation of other laws or policies. Violation of
any federal, state, or local law, rule, or regulation or other
college rules or policies, including college traffic and parking
rules.

(20) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state, or local laws to civil and criminal
authorities for disposition. The college reserves the right to
pursue student disciplinary proceedings regardless of
whether the underlying conduct is subject to civil or criminal
prosecution.

NEW SECTION

WAC 132M-126-035 Disciplinary sanctions and
terms and conditions. (1) The following disciplinary sanc-
tions may be imposed upon students found to have violated
the student conduct code.

(a) Disciplinary warning. A verbal statement to a stu-
dent that there is a violation and that continued violation may
be cause for further disciplinary action.

(b) Written reprimand. Notice in writing that the stu-
dent has violated one or more terms of this code of conduct
and that continuation of the same or similar behavior may
result in more severe disciplinary action.

(c) Disciplinary probation. Formal action placing spe-
cific conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation
and which may include a deferred disciplinary sanction. If the
student subject to a deferred disciplinary sanction is found in
violation of any college rule during the time of disciplinary
probation, the deferred disciplinary sanction which may
include, but is not limited to, a suspension or a dismissal from
the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction
or conditions arising from the new violation. Probation may
be for a limited period of time or may be for the duration of
the student's attendance at the college.

(d) Disciplinary suspension. Dismissal from the college
and from student status for a stated period of time. There will
be no refund of tuition or fees for the quarter in which the
action is taken.

(e) Dismissal. The revocation of all rights and privileges
of membership in the college community and exclusion from
the campus and college-owned or controlled premises with-
out any possibility of return. There will be no refund of tui-
tion or fees for the quarter in which the action is taken.

(2) Disciplinary terms and conditions that may be
imposed alone or in conjunction with the imposition of a dis-
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ciplinary sanction include, but are not limited to, the follow-
ing:

(a) Restitution. Reimbursement for damage to or misap-
propriation of property, or for injury to persons, or for reason-
able costs incurred by the college in pursuing an investigation
or disciplinary proceeding. This may take the form of mone-
tary reimbursement, appropriate service, or other compensa-
tion.

(b) Educational sanction. The college may require the
student to complete an educational activity or experience
directly related to the violation committed, at the student's
expense.

(c) Professional evaluation. Referral for drug, alcohol,
psychological or medical evaluation by an appropriately cer-
tified or licensed professional may be required. The student
may choose the professional within the scope of practice and
with the professional credentials as defined by the college.
The student will sign all necessary releases to allow the col-
lege access to any such evaluation. The student's return to
college may be conditioned upon compliance with recom-
mendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of func-
tioning within the college community, the student will
remain suspended until future evaluation recommends that
the student is capable of reentering the college and comply-
ing with the rules of conduct.

(d) Not in good standing. A student may be deemed
"not in good standing" with the college. If so, the student
shall be subject to the following restrictions:

(1) Ineligible to hold an office in any student organization
recognized by the college or to hold any elected or appointed
office of the college.

(i1) Ineligible to represent the college to anyone outside
the college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

(e) No trespass order. A student may be restricted from
college property based on their misconduct.

(f) No contact order. An order directing a student to
have no contact with a specified student, college employee, a
member of the college community, or a particular college
facility.

NEW SECTION

WAC 132M-126-040 Initiation of disciplinary action.
(1) All disciplinary actions will be initiated by the student
conduct officer. If that officer is the subject of a complaint
initiated by the respondent, the president shall, upon request
and when feasible, designate another person to fulfill any
such disciplinary responsibilities relative to the complainant.

(2) The student conduct officer shall initiate disciplinary
action by serving the respondent with written notice directing
them to attend a disciplinary meeting. The notice shall briefly
describe the factual allegations, the provision(s) of the con-
duct code the respondent is alleged to have violated, the
range of possible sanctions for the alleged violation(s), and
specify the time and location of the meeting. At the meeting,
the student conduct officer will present the allegations to the
respondent and the respondent shall be afforded an opportu-
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nity to explain what took place. If the respondent fails to
attend the meeting after proper service of notice, the student
conduct officer may take disciplinary action based upon the
available information.

(3) The student conduct officer, prior to taking disci-
plinary action in a case involving allegations of sexual mis-
conduct, will make a reasonable effort to contact the com-
plainant to discuss the results of the investigation and possi-
ble disciplinary sanctions and/or conditions, if any, that may
be imposed upon the respondent if the allegations of sexual
misconduct are found to have merit.

(4) Within ten days of the initial disciplinary meeting,
and after considering the evidence in the case, including any
facts or argument presented by the respondent, the student
conduct officer shall serve the respondent with a written deci-
sion setting forth the facts and conclusions supporting their
decision, the specific student conduct code provisions found
to have been violated, the discipline imposed, if any, and a
notice of any appeal rights with an explanation of the conse-
quences of failing to file a timely appeal.

(5) The student conduct officer may take any of the fol-
lowing disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s), as described in
WAC 132M-126-035.

(c) Refer the matter directly to the student conduct com-
mittee for such disciplinary action as the committee deems
appropriate. Such referral shall be in writing, to the attention
of the chair of the student conduct committee, with a copy
served on the respondent.

(6) In cases involving allegations of sexual misconduct,
the student conduct officer on the same date that a disci-
plinary decision is served on the respondent, will serve a
written notice informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
tion, including disciplinary suspension or dismissal of the
respondent. The notice will also inform the complainant of
their appeal rights. If protective sanctions and/or conditions
are imposed, the student conduct officer shall make a reason-
able effort to contact the complainant to ensure that prompt
notice of the protective disciplinary sanctions and/or condi-
tions occurs.

NEW SECTION

WAC 132M-126-045 Appeal from disciplinary
action. (1) The respondent may appeal a disciplinary action
by filing a written notice of appeal with the conduct review
officer within ten days of the student conduct officer's deci-
sion. Failure to file a notice of appeal timely constitutes a
waiver of the right to appeal and the student conduct officer's
decision shall be deemed final.

(2) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and
the conduct review officer.
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(4) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-
mittee, has a right to a prompt, fair, and impartial hearing as
provided for in these procedures.

(5) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(6) Imposition of disciplinary action for violation of the
student conduct code shall be stayed pending appeal, unless
respondent has been summarily suspended.

(7) The student conduct committee shall hear appeals
from:

(a) The imposition of disciplinary suspensions in excess
of ten instructional days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the stu-
dent conduct officer, the conduct review officer, or the presi-
dent.

(8) Student conduct appeals from the imposition of the
following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(c) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(9) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final and are not subject to appeal.

(10) In cases involving allegations of sexual misconduct,
the complainant has the right to appeal the following actions
by the student conduct officer following the same procedures
as set forth above for the respondent:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(11) If the respondent timely appeals a decision impos-
ing discipline for a sexual misconduct violation, the college
shall notify the complainant of the appeal and provide the
complainant an opportunity to intervene as a party to the
appeal.

(12) Except as otherwise specified in this chapter, a com-
plainant who timely appeals a disciplinary decision or who
intervenes as a party to the respondent's appeal of a disci-
plinary decision shall be afforded the same procedural rights
as afforded the respondent.

NEW SECTION

WAC 132M-126-050 Brief adjudicative proceedings
authorization. Brief adjudicative proceedings shall be used
for student conduct appeals involving the following disci-
plinary actions:

(1) Suspension of ten instructional days or less;

(2) Disciplinary probation;

(3) Written reprimands;

(4) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions; and
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(5) Appeals by a complainant in student disciplinary pro-
ceeding involving allegations of sexual misconduct in which
the student conduct officer:

(a) Dismisses disciplinary proceedings based upon a
finding that the allegations of sexual misconduct have no
merit; or

(b) Issues a verbal warning to the respondent.

NEW SECTION

WAC 132M-126-055 Brief adjudicative proceed-
ings—Initial hearing. (1) Brief adjudicative proceedings
shall be conducted by a conduct review officer. The conduct
review officer shall not participate in any case in which they
are a complainant or witness, or in which they have direct or
personal interest, prejudice, or bias, or in which they have
acted previously in an advisory capacity.

(2) The parties to a brief adjudicative proceeding are the
respondent, the student conduct officer, and in cases involv-
ing sexual misconduct, the complainant. Before taking
action, the conduct review officer shall conduct an informal
hearing and provide each party:

(a) An opportunity to be informed of the agency's view
of the matter; and

(b) An opportunity to explain the party's view of the mat-
ter.

(3) The conduct review officer shall serve an initial deci-
sion upon the respondent and the student conduct officer
within ten days of consideration of the appeal. The initial
decision shall contain a brief written statement of the reasons
for the decision and information about how to seek adminis-
trative review of the initial decision. If no request for review
is filed within ten days of service of the initial decision, the
initial decision shall be deemed the final decision.

(4) In cases involving allegations of sexual misconduct,
the conduct review officer, on the same date as the initial
decision is served on the respondent, will serve a written
notice upon the complainant informing the complainant
whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the com-
plainant's protection. The notice will also inform the com-
plainant of their appeal rights.

(5) If the conduct review officer upon review determines
that the respondent's conduct may warrant imposition of a
disciplinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

NEW SECTION

WAC 132M-126-060 Brief adjudicative proceed-
ings—Review of an initial decision. (1) An initial decision
is subject to review by the president or designee, provided the
party files a written request for review with the conduct
review officer within ten days of service of the initial deci-
sion.

(2) The president or designee shall not participate in any
case in which they are a complainant or witness, or in which
they have direct or personal interest, prejudice, or bias, or in
which they have acted previously in an advisory capacity.
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(3) During the review, the president or designee shall
give all parties an opportunity to file written responses
explaining their view of the matter and shall make any inqui-
ries necessary to ascertain whether the sanctions should be
modified or whether the proceedings should be referred to the
student conduct committee for a formal adjudicative hearing.

(4) The decision on review must be in writing and must
include a brief statement of the reasons for the decision and
must be served on the parties within twenty days of the initial
decision or of the request for review, whichever is later. The
decision on review will contain a notice that judicial review
may be available. A request for review may be deemed to
have been denied if the president or designee does not make
a disposition of the matter within twenty days after the
request is submitted.

(5) If the president or designee upon review determines
that the respondent's conduct may warrant imposition of a
disciplinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

(6) In cases involving allegations of sexual misconduct,
the president, on the same date as the final decision is served
on the respondent, will serve a written notice upon the com-
plainant informing the complainant whether the allegations
of sexual misconduct were found to have merit and describ-
ing any disciplinary sanctions and/or conditions imposed
upon the respondent for the complainant's protection, includ-
ing suspension or dismissal of the respondent. The notice will
also inform the complainant of their appeal rights.

NEW SECTION

WAC 132M-126-065 Brief adjudicative proceed-
ings—College record. The college record for brief adjudica-
tive proceedings shall consist of any documents regarding the
matter that were considered or prepared by the presiding offi-
cer for the brief adjudicative proceeding or by the reviewing
officer for any review. These records shall be maintained
according to the college's record retention schedule as the
official record of the proceedings.

NEW SECTION

WAC 132M-126-070 Student conduct committee. (1)
The student conduct committee shall consist of five mem-
bers:

(a) Two full-time students appointed by the student gov-
ernment (ASLCC);

(b) Two faculty members appointed by the faculty asso-
ciation;

(¢) One administrative staff member (other than an
administrator serving as a student conduct or conduct review
officer), or other impartial hearing chair, appointed by the
president.

(2) The administrative staff member or other impartial
hearing officer shall serve as the chair of the committee and
may take action on preliminary hearing matters prior to con-
vening the committee. The chair shall receive annual training
on protecting victims and promoting accountability in cases
involving allegations of sexual misconduct.
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(3) Hearings may be heard by a quorum of three mem-
bers of the committee so long as one faculty member and one
student are included on the hearing panel. Committee action
may be taken upon a majority vote of all committee members
attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party, complainant,
or witness, in which they have direct or personal interest,
prejudice, or bias, or in which they have acted previously in
an advisory capacity. Any party may petition the committee
for disqualification of a committee member.

NEW SECTION

WAC 132M-126-075 Appeal—Student conduct com-
mittee. (1) Proceedings of the student conduct committee
shall be governed by the Administrative Procedure Act, chap-
ter 34.05 RCW and by the model rules of procedure, chapter
10-08 WAC. To the extent there is a conflict between these
rules and chapter 10-08 WAC, these rules shall control.

(2) The student conduct committee chair shall serve all
parties with written notice of the hearing not less than seven
days in advance of the hearing date. The chair may shorten
this notice period if both parties agree, and also may continue
the hearing at a later time for good cause shown.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request filed at least five days before the hear-
ing by any party or at the direction of the committee chair, the
parties shall exchange, no later than the third day prior to the
hearing, lists of potential witnesses and copies of potential
exhibits that they reasonably expect to present to the commit-
tee. Failure to participate in good faith in such a requested
exchange may be cause for exclusion from the hearing of any
witness or exhibit not disclosed, absent a showing of good
cause for such failure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of (a) the conduct
officer's notification of imposition of discipline (or referral to
the committee) and (b) the notice of appeal (or any response
to referral) by the respondent. If doing so, however, the chair
should remind the members that these "pleadings" are not
evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
these admissible exhibits to the committee members before
the hearing.

(7) The student conduct officer, upon request, shall pro-
vide reasonable assistance to the respondent and complainant
in obtaining relevant and admissible evidence that is within
the college's control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
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any improper ex parte communication shall be placed on the
record, as further provided in RCW 34.05.455.

(9) In cases heard by the committee, each party may be
accompanied at the hearing by a nonattorney assistant of their
choice. The respondent in all appeals before the committee,
or a complainant in an appeal involving allegations of sexual
misconduct before the committee, may elect to be repre-
sented by an attorney at their own cost, but will be deemed to
have waived that right unless, at least four business days
before the hearing, written notice of the attorney's identity
and participation is filed with the committee chair with a
copy to the student conduct officer. The committee will ordi-
narily be advised by an assistant attorney general. If the
respondent and/or complainant is represented by an attorney,
the student conduct officer may also be represented by a sec-
ond, appropriately screened assistant attorney general.

NEW SECTION

WAC 132M-126-080 Student conduct committee
hearings—Presentations of evidence. (1) Upon the failure
of any party to attend or participate in a hearing, the student
conduct committee may either:

(a) Proceed with the hearing and issuance of its decision;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.

(2) The hearing will ordinarily be closed to the public.
However, if all parties agree on the record that some or all of
the proceedings be open, the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair shall cause the hearing to be recorded by a
method that they select, in accordance with RCW 34.05.449.
That recording, or a copy, shall be made available to any
party upon request. The chair shall assure maintenance of the
record of the proceeding that is required by RCW 34.05.476,
which shall also be available upon request for inspection and
copying by any party. Other recording shall also be permit-
ted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The student conduct officer (unless represented by an
assistant attorney general) shall present the case for imposing
disciplinary sanctions.

(6) All testimony shall be given under oath or affirma-
tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

(7) In cases involving allegations of sexual misconduct,
no party shall directly question or cross-examine one another.
Attorneys for the parties are also prohibited from questioning
the opposing party absent express permission from the com-
mittee chair. Subject to this exception, all cross-examination
questions shall be directed to the committee chair who, in
their discretion, shall pose the questions on the party's behalf.
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NEW SECTION

WAC 132M-126-085 Student conduct committee—
Initial decision. (1) At the conclusion of the hearing, the stu-
dent conduct committee shall permit the parties to make clos-
ing arguments in whatever form it wishes to receive them.
The committee also may permit each party to propose find-
ings, conclusions, and/or a proposed decision for its consider-
ation.

(2) Within twenty days following the conclusion of the
hearing or the committee's receipt of closing arguments, the
committee shall issue an initial decision in accordance with
RCW 34.05.461 and WAC 10-08-210. The initial decision
shall include findings on all material issues of fact and con-
clusions on all material issues of law, including which, if any,
provisions of the student conduct code were violated. Any
findings based substantially on the credibility of evidence or
the demeanor of witnesses shall be so identified.

(3) The committee's initial order shall also include a
determination on appropriate discipline, if any. If the matter
was referred to the committee by the student conduct officer,
the committee shall identify and impose disciplinary sanc-
tion(s) or conditions, if any, as authorized in the student code.
If the matter is an appeal by a party, the committee may
affirm, reverse, or modify the disciplinary sanction and/or
conditions imposed by the student conduct officer and/or
impose additional disciplinary sanction(s) or conditions as
authorized herein.

(4) The committee chair shall cause copies of the initial
decision to be served on the parties and their legal counsel of
record. The committee chair shall also promptly transmit a
copy of the decision and the record of the committee's pro-
ceedings to the president.

(5) In cases involving allegations of sexual misconduct,
the chair of the student conduct committee, on the same date
as the initial decision is served on the respondent, will serve
a written notice upon the complainant informing the com-
plainant whether the allegations of sexual misconduct were
found to have merit and describing any disciplinary sanctions
and/or conditions imposed upon the respondent for the com-
plainant's protection, including the suspension or dismissal of
the respondent. The complainant may appeal the student con-
duct committee's initial decision to the president subject to
the same procedures and deadlines applicable to other parties.
The notice will also inform the complainant of their appeal
rights.

NEW SECTION

WAC 132M-126-090 Appeal from student conduct
committee initial decision. (1) A party who is aggrieved by
the findings or conclusions issued by the student conduct
committee may appeal the committee's initial decision to the
president or designee by filing a notice of appeal with the
president's office within ten days of service of the commit-
tee's initial decision. Failure to file a timely appeal constitutes
a waiver of the right and the initial decision shall be deemed
final.

(2) The notice of appeal must identify the specific find-
ings of fact and/or conclusions of law in the initial decision
that are challenged and must contain argument why the
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appeal should be granted. If necessary to aid review, the pres-
ident or designee may ask for additional briefing from the
parties on issues raised on appeal. The president's or desig-
nee's review shall be restricted to the hearing record made
before the student conduct committee and will normally be
limited to a review of those issues and arguments raised in the
notice of appeal.

(3) The president or designee shall provide a written
decision to the party and the student conduct officer within
twenty days after receipt of the notice of appeal. The presi-
dent's or designee's decision shall be final and shall include a
notice of any rights to request reconsideration and/or judicial
review.

(4) In cases involving allegations of sexual misconduct,
the president or designee, on the same date that the final deci-
sion is served upon the respondent, shall serve a written
notice informing the complainant of the final decision. This
notice shall inform the complainant whether the sexual mis-
conduct allegation was found to have merit and describe any
disciplinary sanctions and/or conditions imposed upon the
respondent for the complainant's protection, including sus-
pension or dismissal of the respondent.

(5) The president or designee shall not engage in an ex
parte communication with any of the parties regarding an
appeal.

NEW SECTION

WAC 132M-126-095 Recordkeeping. (1) Student con-
duct code records are maintained in accordance with the col-
lege's records retention schedule.

(2) The disciplinary record is confidential, and is
released only as authorized under the Family Educational
Rights and Privacy Act (FERPA) (20 U.S.C. Sec. 1232g; 34
C.F.R. Part 99).

NEW SECTION

WAC 132M-126-100 Summary suspension. (1) Sum-
mary suspension is a temporary exclusion from specified col-
lege premises or denial of access to all activities or privileges
for which a respondent might otherwise be eligible, while an
investigation and/or formal disciplinary procedures are pend-
ing.

(2) The student conduct officer may impose a summary
suspension if there is probable cause to believe that the
respondent:

(a) Has violated any provision of the code of conduct;
and

(b) Presents an immediate danger to the health, safety, or
welfare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two business
days of the oral notice.

(4) The written notification shall be entitled "notice of
summary suspension" and shall include:
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(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated,

(b) The date, time, and location when the respondent
must appear before the conduct review officer for a hearing
on the summary suspension; and

(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has
been trespassed from the campus, a notice against trespass
shall be included warning the respondent that their privilege
to enter into or remain on college premises has been with-
drawn, and that the respondent shall be considered trespass-
ing and subject to arrest for criminal trespass if they enter the
college campus other than to meet with the student conduct
officer or conduct review officer, or to attend a disciplinary
hearing.

(5)(a) The conduct review officer shall conduct a hearing
on the summary suspension as soon as practicable after impo-
sition of the summary suspension.

(b) During the summary suspension hearing, the issue
before the conduct review officer is whether there is probable
cause to believe that the summary suspension should be con-
tinued, pending the conclusion of disciplinary proceedings,
and/or whether the summary suspension should be less
restrictive in scope.

(c) The respondent shall be afforded an opportunity to
explain why summary suspension should not be continued
while disciplinary proceedings are pending or why the sum-
mary suspension should be less restrictive in scope.

(d) If the respondent fails to appear at the designated
hearing time, the conduct review officer may order that the
summary suspension remain in place pending the conclusion
of the disciplinary proceedings.

(e) As soon as practicable following the hearing, the con-
duct review officer shall issue a written decision which shall
include a brief explanation for any decision continuing and/or
modifying the summary suspension and notice of any right to
appeal.

(f) To the extent permissible under applicable law, the
conduct review officer shall provide a copy of the decision to
all persons or officers who may be bound or protected by it.

(6) In cases involving allegations of sexual misconduct,
the complainant shall be notified that a summary suspension
has been imposed on the same day that the summary suspen-
sion notice is served on the respondent. The college will also
provide the complainant with timely notice of any subsequent
changes to the summary suspension order.

NEW SECTION

WAC 132M-126-105 Classroom misconduct and
authority to suspend for no more than one day. (1) Faculty
members have the authority to take appropriate action to
maintain order and proper conduct in the classroom and to
maintain the effective cooperation of students in fulfilling the
objectives of the course.

(2) Bringing any person, thing, or object to a teaching
and learning environment that may disrupt the environment
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or cause a safety or health hazard, without the express
approval of the faculty member, is expressly prohibited.

(3) Faculty members or college administrators have the
right to suspend any student from any single class or related
activity for no more than one day, if the student's misconduct
creates disruption to the point that it is difficult or impossible
to maintain the decorum of the class, related activity or the
learning and teaching environment. The faculty member or
college administrator shall report this suspension to the stu-
dent conduct officer or designee on the same day of the sus-
pension. In consultation with the faculty member, the student
conduct officer may set conditions for the student upon return
to the class or activity.

NEW SECTION

WAC 132M-126-110 Sexual misconduct procedures.
Both the respondent and the complainant in cases involving
allegations of sexual misconduct shall be provided the same
procedural rights to participate in student discipline matters,
including the right to participate in the initial disciplinary
decision-making process and to appeal any disciplinary deci-
sion.

SUPPLEMENTAL TITLE IX STUDENT CONDUCT
PROCEDURES

NEW SECTION

WAC 132M-126-115 Order of precedence. This sup-
plemental procedure applies to allegations of sexual harass-
ment subject to Title IX jurisdiction pursuant to regulations
promulgated by the United States Department of Education.
See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with the college's standard disci-
plinary procedures, WAC 132M-126-005 through 132M-
126-110, these supplemental procedures shall take prece-
dence.

NEW SECTION

WAC 132M-126-120 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
the college may impose disciplinary sanctions against a stu-
dent who commits, attempts to commit, or aids, abets, incites,
encourages, or assists another person to commit, an act(s) of
"sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A college employee con-
ditioning the provision of an aid, benefit, or service of the
college on an individual's participation in unwelcome sexual
conduct.

(2) Hostile environment. Unwelcome conduct that a
reasonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to the college's educational programs or activities, or
employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

Proposed
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(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(i1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 132M-126-125 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during a college educational program or
activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.
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(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which the college exercised
substantial control over both the respondent and the context
in which the alleged sexual harassment occurred. This defini-
tion includes any building owned or controlled by a student
organization that is officially recognized by the college.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit the college from pursuing other
disciplinary action based on allegations that the respondent
violated other provisions of the college's student conduct
code, WAC 132M-126-005 through 132M-126-110.

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

NEW SECTION

WAC 132M-126-130 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title IX
coordinator, the student conduct officer will independently
review the report to determine whether there are sufficient
grounds to pursue a disciplinary action against the respondent
for engaging in prohibited conduct under Title IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serve the
notice on the respondent, the complainant, and their respec-
tive advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(i) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) The college will appoint the party an advisor of the
college's choosing at no cost to the party, if the party fails to
do so; and

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 132M-126-135 Prehearing procedure. (1)
Upon receiving the disciplinary notice, the chair of the stu-
dent conduct committee will send a hearing notice to all par-
ties, in compliance with WAC 132M-126-075. In no event
will the hearing date be set less than ten days after the Title
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IX coordinator provided the final investigation report to the
parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties including the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the college
intends to offer the evidence at the hearing.

NEW SECTION

WAC 132M-126-140 Rights of parties. (1) The col-
lege's student conduct procedures, WAC 132M-126-040
through 132M-126-100, and this supplemental procedure
shall apply equally to all parties.

(2) The college bears the burden of offering and present-
ing sufficient testimony and evidence to establish that the
respondent is responsible for a Title IX violation by a prepon-
derance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
choosing and the advisor may be an attorney. If a party does
not choose an advisor, then the Title IX coordinator will
appoint an advisor of the college's choosing on the party's
behalf at no expense to the party.

NEW SECTION

WAC 132M-126-145 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
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includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132M-126-150 Initial order. (1) In addition to
complying with WAC 132M-126-085, the student conduct
committee will be responsible for conferring and drafting an
initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to the college's educational programs or activi-
ties; and

(h) Describes the process for appealing the initial order
to the college president.

(2) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 132M-126-155 Appeals. (1) The parties shall
have the right to appeal from the initial order's determination
of responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The right to appeal will be
subject to the same procedures and time frames set forth in
WAC 132M-126-090.

(2) The president or their delegate will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) The president's office shall serve the final decision on
the parties simultaneously.

Proposed
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REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 132M-300-001 Nondiscrimination and antiharass-
ment policy.

WAC 132M-300-010 Discrimination and harassment com-
plaint procedure.

WSR 20-22-095
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 3, 2020, 1:25 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
22-060.

Title of Rule and Other Identifying Information: The
department is proposing amendments to WAC 388-444-0010
Who is exempt from work registration while receiving basic
food?, 388-444-0030 Are able-bodied adults without depen-
dents (ABAWD) subject to additional work requirements and
time limits to be eligible for basic food?, and 388-444-0035
Who is exempt from ABAWD time limits and minimum
work requirements?

Hearing Location(s): On December 8, 2020, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington Street
S.E., Olympia, WA 98504. Public parking at 11th and Jeffer-
son. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or by
Skype. Due to the COVID-19 pandemic, hearing may be held
via Skype, see DSHS website for most up-to-date informa-
tion.

Date of Intended Adoption: No earlier than December 9,
2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December 8, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by November 24, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Proposed amend-
ments align rules regarding basic food work registration and
able-bodied adults without dependents (ABAWD) work
requirements more closely with federal Supplemental Nutri-
tion Assistance Program regulations, and strike obsolete or
duplicative language.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.500, 74.04.510, 74.08.090,
74.08A.120; 7 C.F.R. 273.7, 7 C.F.R. 273.24.

Proposed
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Rule is necessary because of federal law, 7 C.F.R. 273.7
and 7 C.F.R. 273.24.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Ivette Dones-Figueroa,
P.O. Box 45470, Olympia, WA 98504-5470, 360-725-4651.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This amendment is exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in part, "[t]his sec-
tion does not apply to ... rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 34.05.328 (5)(b)(vii).

Explanation of exemptions: These amendments do not
impact small businesses, they only impact DSHS clients.

October 30, 2020
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-04-046,
filed 1/27/16, effective 2/27/16)

WAC 388-444-0010 Who is exempt from work regis-
tration while receiving basic food? If you receive basic
food, you are exempt from work registration and the require-
ments in chapter 388-444 WAC if you meet any one of the
following conditions:

(1) Are age sixteen or seventeen, and:

(a) Not the head of household;

(b) Attend school; or

(c) Are enrolled at least half time (using the institutions
definition) in an employment and training program under:

(i) The Workforce Innovation and Opportunity Act of
2014 (WIOA);

(i1) Section 236 of the Trade Act of 1974; or

(iii) A state or local employment and training program.

(2) You are a student age eighteen or older enrolled at
least half time as defined by the institution in:

(a) Any accredited school;

(b) A training program; or

(¢) An institution of higher education. If you are enrolled
in higher education, you must meet the requirements under
WAC 388-482-0005 to be eligible for basic food benefits.

(3) You are an employed or self-employed person work-
ing at least thirty hours per week, or receiving weekly earn-
ings equal to the federal minimum wage multiplied by thirty;

(4) You are complying with the work requirements of an
employment and training program under temporary assis-
tance for needy families (TANF);

(5) You receive unemployment compensation (UC) ben-
efits or have an application pending for UC benefits;

(6) You are responsible to care for:

(a) A dependent child under age six; or

(b) ((Anadult)) A person with an incapacity that meets
the requirements of WAC 388-310-0350 (1)(d)(i), (ii), (iv),
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and (v), except the person does not need to be related to you
as stated in (1)(d)(v).

(7) You are physically or mentally unable to work as
determined below:

(a) A DSHS SSI facilitator has assessed you as likely to
be approved for SSI or other benefits and are required to
apply for SSI or another type of federal disability benefit
(such as railroad retirement or Social Security disability) and
your SSI application status may be verified through either the
SSI facilitator or state data exchange, or both;

(b) You have a severe and chronic mental, physical,
emotional, or cognitive disability that prevents you from par-
ticipating in work or work activities for at least thirty hours a
week; or

(c) We verify your disability using documentation from
DDA, DVR, HCS, MHD, or RSN, or by one of the medical
or mental health professionals listed in WAC 388-310-0350
(2).

(8) You regularly participate in a drug addiction or alco-
holic treatment and rehabilitation program as defined by the
Food Stamp Act of 1977.

AMENDATORY SECTION (Amending WSR 19-17-086,
filed 8/21/19, effective 9/21/19)

WAC 388-444-0030 Are able-bodied adults without
dependents (ABAWD) subject to additional work
requirements and time limits to be eligible for basic food?
(1) An able-bodied adult without dependents (ABAWD) is a
person who:

(a) Is age eighteen through forty-nine; and

(b) Is fit for work and not exempted under WAC 388-
444-0035((;-and

() k 0SS Tt fecetve food assistanes -af-assistanes uit
.Eikil althf ; iﬂ.E}t ; E]E.; Iﬁﬂﬁsi .E;ﬂ]k ¢ Ve *}]1 .E] Elﬁ.m oF t}]i.s Z.lklz °
reeetve-food-assistanee))).

(2) If you are an ABAWD, you must participate in work
activities under subsection (((4})) (3) of this section.

(3) (Nenexempt-ABAWDs-whetive-outside—of King
) .
;.Etﬁj OOt hi; {tiiklii.hff IHE”.]}ES“ E]*Eﬁ 5“2’32 ZE?’
L thevfail - . rolated-activities.

“4))) A nonexempt ABAWD is not eligible to receive
food assistance for more than three full months (which do not
have to be consecutive months), not including any partial
benefit months in a thirty-six month period, unless the ABA
WD:

(a) Works an average of eighty hours per month, includ-
ing:

(1) Work in exchange for money;

(i) Work in exchange for goods or services ("in kind"
work);

(iii) Unpaid work that is verified according to depart-
ment requirements; or

(iv) Any combination of (a)(i) through (iii) of this sub-
section;

(b) Participates in one of the following work programs
and is meeting the requirements of that work program:
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(i) The Workforce Innovation and Opportunity Act of
2014;

(i1) Section 236 of the Trade Act of 1974;

(iii) A state-approved employment and training program
at least an average of eighty hours per month; or

(c) Participates in an unpaid work program as provided
in WAC 388-444-0040.

AMENDATORY SECTION (Amending WSR 16-22-002,
filed 10/19/16, effective 11/19/16)

WAC 388-444-0035 Who is exempt from ABAWD
time limits and minimum work requirements? Some peo-
ple who receive basic food are exempt from able-bodied adult
without dependents (ABAWD) time limits and minimum
work requirements. You are exempt from ABAWD time lim-
its and work requirements under WAC 388-444-0030 if you
meet any one or more of the following:

(1) You are exempt from work requirements under WAC
388-444-0010;

(2) You are under age eighteen or are age fifty or older;

(&) (3) You receive temporary or permanent disabil-
ity benefits issued by a governmental or private source;

((3)) (4) You are obviously mentally or physically unfit
for employment as determined by the department; however,
if the unfitness is not obvious, you must provide a statement
that you are physically or mentally unfit for employment
from a physician, physician's assistant, nurse, nurse practi-
tioner, designated representative of the physician's office,
licensed or certified psychologist, social worker, or any other
medical personnel the department determines appropriate;

() (5) You are an adult in a basic food assistance unit
that has a family member who is under the age of eighteen;

((6))) (6) You are pregnant;
(((6))) (1) You live in an area approved as exempt by
U.S. Department of Agriculture (USDA); or

&2)) (8) You are eligible for one of the approved
exemption slots under the U.S. Department of Agriculture
(USDA) fifteen percent exemption rule((;-et

Ny ] . ; ] .
uder WAC388-444-0010)).

Proposed
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WSR 20-22-100
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed November 3, 2020, 3:48 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
14-117.

Title of Rule and Other Identifying Information: The
department is proposing to update chapter 388-76 WAC,
Adult family home minimum licensing requirements, by
amending WAC 388-76-10695 Building codes—Structural
requirements, and 388-76-10730 Grab bars and handrails.

Hearing Location(s): On December 8, 2020, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington Street
S.E., Olympia, WA 98504. Public parking at 11th and Jeffer-
son. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or by
Skype. Due to the COVID-19 pandemic, hearing may be held
via Skype, see DSHS website for most up-to-date informa-
tion.

Date of Intended Adoption: Not earlier than December 9,
2020

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., December 8, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by November 24, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposed
change is a technical correction to chapter 388-76 WAC,
updating the adoption by reference to the adult family home
section of the building code, which moved from WAC 51-51-
0325 to 51-51-0330 effective July 1, 2020. There is no policy
change associated with this proposal.

Reasons Supporting Proposal: Currently the references
to the adult family home section of the building code are
inaccurate and may cause confusion for providers if they go
to the section referenced and do not find the information they
are looking for. This proposal corrects that reference for ease
of compliance and implementation.

Statutory Authority for Adoption: RCW 70.128.040.

Statute Being Implemented: None.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Libby Wagner, P.O. Box
45600, Olympia, WA 98504, 253-234-6061.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This proposal is exempt under RCW 34.05.328
(5)(b)(iii). This is updating an adoption-by-reference.

Proposed
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rule does not
affect small businesses or nonprofits.

November 2, 2020
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10695 Building codes—Structural
requirements. (1) For single family dwellings used as an
adult family home after July 1, 2007, the home must ensure
the building meets the requirements of WAC ((54+-5+-0325
SeetionR325)) 51-51-0330 if the building is:

(a) New; or

(b) An existing building converted for use as an adult
family home.

(2) For buildings licensed as a home before July 1, 2007,
the requirement of subsection (1) of this section does not
apply if:

(a) The building sells or transfers to a new owner; and

(b) The new owner takes possession of the building
before the issuance of the license.

(3) The home must ensure that every area used by resi-
dents:

(a) Has direct access to at least one exit which does not
pass through other areas such as a room or garage subject to
being locked or blocked from the opposite side; and

(b) Is not accessible only by or with the use of a:

(i) Ladder;

(i1) Folding stairs; or

(iii) Trap door.

AMENDATORY SECTION (Amending WSR 16-20-095,
filed 10/4/16, effective 11/4/16)

WAC 388-76-10730 Grab bars and hand rails. (1)
Homes licensed before November 1, 2016, must have at a
minimum securely installed:

(a) Grab bars in bathing facilities such as tubs and show-
ers;

(b) Grab bars next to toilets, if needed by any resident;

(c) Handrails on a step or steps if needed by any resident;
and

(d) Handrails on ramps if needed by any resident.

(2) Homes licensed and bathroom additions that occur
after November 1, 2016, must install grab bars securely fas-
tened in accordance with WAC ((5+-5+-6325)) 51-51-0330 at
the following locations:

(a) Bathing facilities such as tubs and showers; and

(b) Each side of any toilet used by residents.

(3) Homes licensed after November 1, 2016, must install
handrails on each side of the following:

(a) Step or steps; and

(b) Ramps used by residents.
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WSR 20-22-102
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed November 3, 2020, 3:57 p.m.]

Supplemental Notice to WSR 20-11-055.

Preproposal statement of inquiry was filed as WSR 19-
03-148.

Title of Rule and Other Identifying Information: This
proposal would update chapter 388-76 WAC, Adult family
home minimum licensing requirements, amending the fol-
lowing sections: WAC 388-76-10510 Resident rights—Basic
rights, 388-76-10515 Resident rights—Exercise of rights,
388-76-10522 Resident rights—Notice—Policy on accepting
Medicaid as a payment source, 388-76-10525 Resident
rights—Description, 388-76-10530 Resident rights—Notice
of services, 388-76-10532 Resident rights—Standardized
disclosure of services form, 388-76-10540 Resident rights—
Disclosure of fees and charges—Notice requirements—
Deposits, 388-76-10545 Resident rights—Admitting and
keeping residents, 388-76-10550 Resident rights—Adult
family home staffing—Notification required, 388-76-10560
Resident rights—Adult family home management of resident
financial affairs, 388-76-10561 Resident rights—Resident
security deposit account, 388-76-10585 Resident rights—
Examination of inspection results, 388-76-10595 Resident
rights—Advocacy access and visitation rights, 388-76-10600
Resident rights—Mail and telephone privacy, 388-76-10605
Resident rights—Personal property and storage space, 388-
76-10615 Resident rights—Transfer and discharge, 388-76-
10620 Resident rights—Quality of life—General, 388-76-
10685 Bedrooms, 388-76-10715 Doors—Ability to open,
388-76-10720 Electronic monitoring equipment—Audio
monitoring and video monitoring, 388-76-10725 Electronic
monitoring equipment—Resident requested use, 388-76-
10750 Safety and maintenance, 388-76-10765 Storage, 388-
76-10770 Telephones, 388-76-10784 Water hazards—
Fences, gates and alarms, 388-76-10795 Windows, 388-76-
10800 Adult family home located outside of public fire pro-
tection, 388-76-10805 Automatic smoke detectors, 388-76-
10810 Fire extinguishers, 388-76-10825 Space heaters, fire-
places, and stoves, 388-76-10830 Emergency and disaster
plan—Required, 388-76-10840 Emergency food supply,
388-76-10850 Emergency medical supplies, 388-76-10865
Resident evacuation from adult family home, 388-76-10870
Resident evacuation capability levels—Identification
required, 388-76-10885 Elements of emergency evacuation
floor plan, 388-76-10890 Posting the emergency evacuation
floor plan—Required, 388-76-10895 Emergency evacuation
drills—Frequency and participation, 388-76-10900 Docu-
mentation of emergency evacuation drills—Required, and
388-76-10905 Emergency evacuation—Notification of
department required.

The proposal would also repeal the following sections:
WAC 388-76-10520 Resident rights—General notice, 388-
76-10555 Resident rights—Financial affairs, 388-76-10565
Resident rights—Adult family home system for management
of resident financial affairs, and 388-76-10835 Elements of
an emergency and disaster plan.
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This proposal would also add a new section, WAC 388-
76-10616 Resident rights—Transfer and discharge notice.

Hearing Location(s): On December 22, 2020, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington Street
S.E., Olympia, WA 98504. Public parking at 11th and Jeffer-
son. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or by
Skype. Due to the COVID-19 pandemic, hearing may be held
via Skype, see DSHS website for most up-to-date informa-
tion.

Date of Intended Adoption: Not earlier than December
23, 2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December 22, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by December 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposal is to update rules that are obsolete or require
clarification. The department worked with internal and exter-
nal stakeholders to identify rules that have been in place for a
number of years and that are ambiguous or difficult to imple-
ment or enforce. We sought to clarify areas where a rule may
have multiple interpretations. Some of the rules are being
updated to reflect new or improved technology. Other rule
changes are intended to improve resident safety. Because
some of the regulations in the section outlining resident rights
are closely related to the federal regulations under the home
and community based settings program, we adapted the lan-
guage to a closer alignment with those requirements. Simi-
larly, adult family homes must meet the requirements of this
chapter and the building code, so some of the changes here
incorporate parts of the international residential code as
adopted by Washington state into this chapter for easier use.

Reasons Supporting Proposal: The goal of this proposal
is to update these rules to improve clarity and usability of the
rules and compliance by adult family homes, and improve
resident safety and quality of life. Addressing known barriers
and increasing the clarity of the rules is intended to improve
compliance. Reorganizing and strengthening these rules is
intended to improve resident safety and quality of life, and
make it easier for residents to exercise their rights. The
department solicited feedback on the proposal from internal
and external stakeholders and incorporated the suggestions
received wherever possible.

This proposal was updated based on comments received
during the previous public comment period. The supplemen-
tal rule filing is to allow the public to comment on the
changes. This second supplemental filing reflects changes
made on public comments.

Statutory Authority for Adoption: RCW 70.128.040,
70.128.060.

Statute Being Implemented: Chapters 70.128, 74.34
RCW.

Proposed
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: [No information supplied], govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Libby Wagner, P.O. Box
45600, Olympia, WA 98504, 360-464-0487.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Libby Wagner, P.O. Box 45600, Olympia, WA
98504, phone 360-464-0487, fax 360-725-3224, email
libby.wagner@dshs.wa.gov.

The proposed rule does impose more-than-minor costs
on businesses.

The department completed a small business economic
impact statement and cost-benefit analysis and determined
that while most homes will face no costs or minimal costs,
some homes may experience more-than-minor costs. How-
ever, the benefits to these changes outweigh the costs.

A copy of the statement may be obtained by contacting
Libby Wagner, P.O. Box 45600, Olympia, WA 98504, phone
360-464-0487, fax 360-725-3224, email libby.wagner@dshs.
Wwa.gov.

November 2, 2020
Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 20-23 issue of the Register.

WSR 20-22-103
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed November 3, 2020, 4:21 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
18-080.

Title of Rule and Other Identifying Information: WAC
458-40-540 Forest land values—2020, and 458-40-660 Tim-
ber excise tax—Stumpage value tables—Stumpage value
adjustments.

Hearing Location(s): On December 15, 2020, at 10:00
a.m. This meeting will be conducted over the internet/phone.
Contact Keith Dacus at KeithD@dor.wa.gov for login/dial-in
information.

Date of Intended Adoption: December 21, 2020.

Submit Written Comments to: Jennifer Arnold, P.O. Box
47453, Olympia, WA 98504-7453, email JenniferA@dor.wa.
gov, fax 360-534-1606, by December 18, 2020.

Assistance for Persons with Disabilities: Contact Julie
King or Renee Cosare, phone 360-704-5733 or 360-704-
5734, TTY 800-833-6384, by December 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: RCW 84.33.091
requires the department to revise the stumpage value tables

Proposed
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every six months. The department establishes the stumpage
value tables to apprise timber harvesters of the timber values
used to calculate the timber excise tax. The values in the pro-
posed rule will apply beginning January 1, 2021, through
June 30, 2021.

The forest land values are updated to reflect land values
per acre for 2021.

The western Washington logging conditions definitions
for Class 1 and Class 2 in the harvest adjustment table for
stumpage value areas 1, 2, 3, 4, 5, and 9 are updated to reflect
a new method of cable-assist or tethered logging.

The dollar adjustment per mbf net Scribner scales for
logs yarded from stump to landing by helicopter is updated to
two hundred from one hundred forty-five for all stumpage
value areas.

The dollar adjustment per mbf net Scribner scale for
eastern Washington Class 3 logging conditions (where the
majority of the harvest unit has rough, broken ground with
slopes over sixty percent; numerous rock outcrops and bluffs)
in the harvest adjustment table for stumpage value areas 6
and 7 is updated from seventy-five to eighty-five.

Reasons Supporting Proposal: This proposal provides
the revised stumpage value tables for January 1 through June
30, 2021, and the forest land values for 2021.

Statutory Authority for Adoption: RCW 82.01.060(2)
and 84.33.096.

Statute Being Implemented: RCW 84.33.091.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Jennifer Arnold, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1574; Implementation and Enforcement: John
Ryser, 6400 Linderson Way S.W., Tumwater, WA, 360-534-
1605.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Jennifer Arnold, Interpretations and Technical
Advice Division, P.O. Box 47453, Olympia, WA 98504-
7453, phone 360-534-1574, fax 360-534-1606.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rule does not impose more-than-minor costs on businesses, as
it does not propose any new requirements not already pro-
vided for in statute. The proposed rule does not impose fees,
filing requirements, or recordkeeping guidelines that are not
already established in statue [statute].

November 3, 2020
Atif Aziz
Rules Coordinator

AMENDATORY SECTION (Amending WSR 20-02-053,
filed 12/23/19, effective 1/1/20)

WAC 458-40-540 Forest land values—((26268)) 2021.
The forest land values, per acre, for each grade of forest land
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for the ((2020)) 2021 assessment year are determined to be as
follows:

LAND OPERABILITY ((2620)) 2021
GRADE CLASS VALUES PER ACRE
1 $218
1 2 216
3 202
4 148
1 186
2 179
2 3 172
4 122
1 144
3 2 140
3 138
4 106
1 112
2 107
4 3 106
4 81
1 81
2 71
> 3 70
4 50
1 41
2 39
6 3 39
4 37
1 18
2 18
7 3 17
4 17
8 1 1

AMENDATORY SECTION (Amending WSR 20-14-067,
filed 6/26/20, effective 7/1/20)

WAC 458-40-660 Timber excise tax—Stumpage
value tables—Stumpage value adjustments. (1) Introduc-
tion. This rule provides stumpage value tables and stumpage
value adjustments used to calculate the amount of a har-
vester's timber excise tax.

(2) Stumpage value tables. The following stumpage
value tables are used to calculate the taxable value of stump-
age harvested from ((Fuly+)) January 1st through ((Peeem-
ber3452620)) June 30, 2021:

[73]
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Washington State Department of Revenue
WESTERN WASHINGTON STUMPAGE VALUE TABLE
((Fady)) January 1 through ((Peeember3+20620)) June 30, 2021

Stumpage Values per Thousand Board Feet Net Scribner Log Scale()

Starting January 1, 2019, there are no Haul Zone adjustments.

Species Name

Species
Code

SVA
(Stumpage

Stumpage

Value Area) Values

Douglas-fir®

Western Hem-
lock and
Other Conifer®

Western Red-
cedar®

Ponderosa
Pine®

Red Alder

Black Cotton-
wood

Other Hard-
wood

DF

WH

RC

PP

BC

OH

1

1-5

1-5

1-5

1-5
9
1-5

$((358))
391

((449))
453

((452))
483

((474))
511

((453))
465

((344))
377

((399)
226

((254))
290

((256))
389

((296))
320

((258))
255

((83))
212

((899))
932

((885))
918

((+67))
158

((+33))
144

((418))
343

((464))

329
(@9 1
((+5)) 1

(@54)
159

(237)
145

Proposed
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SVA SVA
Species (Stumpage Stumpage Species (Stumpage Stumpage
Species Name Code Value Area) Values Species Name Code Value Area) Values
Douglas-fir DFL 1-5 ((786)) Western Red- RC 6 (#H9))
Poles & Piles 798 cedar® 704
9 ((#72)) 7 ((#33)
784 718
Western Red- RCL 1-5 ((4364)) Ponderosa PP 6 ((#53)
cedar Poles 1459 Pine® 144
9 ((F289)) 7 (F679)
1445 158
Chipwood® CHW 1-5 )5 Other Hard- OH 6 (9) 4
9 (3 wood 7 18
RC Shake & RCS 1-9 301 Western Red- RCL 6 ((#376))
Shingle cedar Poles 1442
Blocks® 7 ((I384))
Posts® LPP 1-9 0.35 1456
DF Christmas DFX 1-9 0.25 Chipwood® CHW 6 1
Trees® 7 2
Other Christ- TFX 1-9 0.50 Small Logs® SML 6 (1) 16
©)
mas Trees 7 ((49)) 18
(1) Log scale conversions Western and Eastern Washington. See conver- RC Shake & RCS 6-7 301
sion methods WAC 458-40-680. Shinel
2)  Includes Western Larch mne'e
( : ) ) ) Blocks™
(3)  Includes all Hemlock, Spruce and true Fir species, or any other coni-
fer not listed on this page. Posts® LPP 6-7 0.35
#  Includes Alaska-Cedar. DF Christmas DFX 6-7 0.25
(5 Includes all Pines in SVA 1-5 & 9. Trees®
(¢ Stumpage value per ton. Other Christ- TFX 6-7 0.50
(7 Stumpage value per cord. mas Trees®

(8)  Includes Lodgepole posts and other posts, Stumpage value per 8 lin-

eal feet or portion thereof.

(9 Stumpage value per lineal foot.

Washington State Department of Revenue

EASTERN WASHINGTON STUMPAGE VALUE TABLE

((Faly)) January 1 through ((Peeember3+2020))

Stumpage Values per Thousand Board Feet Net Scribner Log Scale(
Starting January 1, 2019, there are no Haul Zone adjustments.

June 30, 2021

SVA

Species (Stumpage Stumpage
Species Name Code Value Area) Values
Douglas-fir® DF 6 $((225))
233
7 (239)
247
Western Hem- WH 6 ((209))
lock and 204
Other Conifer® 7 (244))
218

Proposed
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() Log scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

(2 Includes Western Larch.

() Includes all Hemlock, Spruce and true Fir species, and Lodgepole
Pine in SVA 6-7, or any other conifer not listed on this table.

4 Includes Alaska-Cedar.

(5)  Includes Western White Pine in SVA 6-7.

(6)  Stumpage value per ton.

() Stumpage value per cord.

(8)  Includes Lodgepole posts and other posts, Stumpage value per 8 lin-
eal feet or portion thereof.

(9 Stumpage value per lineal foot.

(3) Harvest value adjustments. The stumpage values in
subsection (2) of this rule for the designated stumpage value
areas are adjusted for various logging and harvest conditions,
subject to the following:

(a) No harvest adjustment is allowed for special forest
products, chipwood, or small logs.

(b) Conifer and hardwood stumpage value rates cannot
be adjusted below one dollar per MBF.

(¢) Except for the timber yarded by helicopter, a single
logging condition adjustment applies to the entire harvest
unit. The taxpayer must use the logging condition adjustment
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class that applies to a majority (more than 50%) of the acre-
age in that harvest unit. If the harvest unit is reported over
more than one quarter, all quarterly returns for that harvest
unit must report the same logging condition adjustment. The
helicopter adjustment applies only to the timber volume from
the harvest unit that is yarded from stump to landing by heli-
copter.

(d) The volume per acre adjustment is a single adjust-
ment class for all quarterly returns reporting a harvest unit. A
harvest unit is established by the harvester prior to harvest-
ing. The volume per acre is determined by taking the volume
logged from the unit excluding the volume reported as chip-
wood or small logs and dividing by the total acres logged.
Total acres logged does not include leave tree areas (RMZ,
UMZ, forested wetlands, etc.,) over 2 acres in size.

(e) A domestic market adjustment applies to timber
which meet the following criteria:

(i) Public timber - Harvest of timber not sold by a com-
petitive bidding process that is prohibited under the authority
of state or federal law from foreign export may be eligible for
the domestic market adjustment. The adjustment may be
applied only to those species of timber that must be processed
domestically. According to type of sale, the adjustment may
be applied to the following species:

Federal Timber Sales: All species except Alaska-cedar.
(Stat. Ref. - 36 C.F.R. 223.10)

State, and Other Nonfederal, Public Timber Sales: West-
ern Redcedar only. (Stat. Ref. - 50 U.S.C. appendix 2406.1)

(ii) Private timber - Harvest of private timber that is
legally restricted from foreign export, under the authority of
The Forest Resources Conservation and Shortage Relief Act
(Public Law 101-382), (16 U.S.C. Sec. 620 et seq.); the
Export Administration Act of 1979 (50 U.S.C. App. 2406(1));
a Cooperative Sustained Yield Unit Agreement made pursu-
ant to the act of March 29, 1944 (16 U.S.C. Sec. 583-583i); or
Washington Administrative Code (WAC 240-15-015(2)) is
also eligible for the Domestic Market Adjustment.

The following harvest adjustment tables apply from
((Faly3)) January 1st through ((Peeember34;2020)) June
30.2021:

TABLE 9—Harvest Adjustment Table
Stumpage Value Areas 1, 2, 3,4, 5, and 9
((Fady)) January 1 through ((Peeember3+-2620)) June 30, 2021

Dollar Adjustment Per
Thousand Board Feet
Net Scribner Scale

Type of

Adjustment Definition

1. Volume per acre

Class 1 Harvest of 30 thousand board feet

or more per acre. $0.00

Class 2 Harvest of 10 thousand board feet
to but not including 30 thousand

board feet per acre. -$15.00

Class 3 Harvest of less than 10 thousand

board feet per acre. -$35.00

II. Logging conditions

Class 1 Ground based logging a majority
of the unit using tracked or
wheeled ((vehieles)) equipment or

draft animals. $0.00

WSR 20-22-103

Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale
Class 2 ((€able)) Logging a majority of
the unit: Using an overhead sys-
tem of winch-driven cables and/or
logging on slopes greater than
45% using tracked or wheeled
equipment supported by winch-
driven cables. -$85.00
Class 3 Applies to logs yarded from stump

to landing by helicopter. This does
not apply to special forest prod-
ucts. -$((#45-660)) 200.00

I1I. Remote island adjustment:

For timber harvested from a

remote island -$50.00
IV. Thinning
Class 1 A limited removal of timber

described in WAC 458-40-610

(28) -$100.00

TABLE 10—Harvest Adjustment Table
Stumpage Value Areas 6 and 7
((Fady)) January 1 through ((Peeember3+2620)) June 30, 2021

Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale

1. Volume per acre

Class 1 Harvest of more than 8 thousand
board feet per acre. $0.00
Class 2 Harvest of 8 thousand board feet per

acre and less. -$8.00
1I. Logging conditions

Class 1 The majority of the harvest unit has
less than 40% slope. No significant

rock outcrops or swamp barriers. $0.00

Class 2 The majority of the harvest unit has
slopes between 40% and 60%. Some

rock outcrops or swamp barriers. -$50.00

Class 3 The majority of the harvest unit has
rough, broken ground with slopes
over 60%. Numerous rock outcrops

and bluffs.

Applies to logs yarded from stump to
landing by helicopter. This does not
apply to special forest products.

-$((#5-69)) 85.00
Class 4

-$((+45-00)) 200.00

Note: A Class 2 adjustment may be used for slopes less than 40% when
cable logging is required by a duly promulgated forest practice reg-
ulation. Written documentation of this requirement must be pro-
vided by the taxpayer to the department of revenue.

II1. Remote island adjustment:

For timber harvested from a remote -$50.00

island

TABLE 11—Domestic Market Adjustment

Class Area Adjustment Applies Dollar Adjustment Per
Thousand Board Feet

Net Scribner Scale

Proposed
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SVAs 1 through 5 only: $0.00
Note: This adjustment only applies to published MBF sawlog values.

(4) Damaged timber. Timber harvesters planning to
remove timber from areas having damaged timber may apply
to the department of revenue for an adjustment in stumpage
values. The application must contain a map with the legal
descriptions of the area, an accurate estimate of the volume of
damaged timber to be removed, a description of the damage
sustained by the timber with an evaluation of the extent to
which the stumpage values have been materially reduced
from the values shown in the applicable tables, and a list of
estimated additional costs to be incurred resulting from the
removal of the damaged timber. The application must be
received and approved by the department of revenue before
the harvest commences. Upon receipt of an application, the
department of revenue will determine the amount of adjust-
ment to be applied against the stumpage values. Timber that
has been damaged due to sudden and unforeseen causes may
qualify.

(a) Sudden and unforeseen causes of damage that qualify
for consideration of an adjustment include:

(i) Causes listed in RCW 84.33.091; fire, blow down, ice
storm, flood.

(i1) Others not listed; volcanic activity, earthquake.

(b) Causes that do not qualify for adjustment include:

(1) Animal damage, root rot, mistletoe, prior logging,
insect damage, normal decay from fungi, and pathogen
caused diseases; and

(il)) Any damage that can be accounted for in the
accepted normal scaling rules through volume or grade
reductions.

(c) The department of revenue will not grant adjustments
for applications involving timber that has already been har-
vested but will consider any remaining undisturbed damaged
timber scheduled for removal if it is properly identified.

(d) The department of revenue will notify the harvester
in writing of approval or denial. Instructions will be included
for taking any adjustment amounts approved.

(5) Forest-derived biomass, has a $0/ton stumpage
value.

WSR 20-22-104
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter R 2020-14—Filed November 3, 2020,
6:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
17-056.

Title of Rule and Other Identifying Information: Mitigat-
ing inequity in the health insurance market.

Hearing Location(s): On December 8, 2020, at 9 a.m.
Zoom meeting. Detailed information for attending the Zoom
meeting posted on the office of the insurance commissioner
(OIC) website here https://www.insurance.wa.gov/mitigat

Proposed
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ing-inequity-health-insurance-market-r-2020-14. Due to the
COVID-19 public health emergency, this hearing will be held
via Zoom.

Date of Intended Adoption: December 9, 2020.

Submit Written Comments to: Tabba Alam, P.O. Box
40260, Olympia, WA 98504-0260, email rulescoordinator@
oic.wa.gov, fax 360-586-3109, by December 8, 2020.

Assistance for Persons with Disabilities: Contact Mela-
nie Watness, phone 360-725-7013, fax 360-586-2023, TTY
360-586-0241, email MelanieW@oic.wa.gov, by December
4,2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commissioner
will consider adopting rules regarding adding new WAC
284-43-6590 to chapter 284-43 WAC, necessary to imple-
ment HB [SHB] 2554, chapter 283, Laws of 2020, concern-
ing mandatory benefits, notices and fees related to mandatory
benefits.

Reasons Supporting Proposal: The legislature passed HB
[SHB] 2554 in 2020, that requires the insurance commis-
sioner to assess a fee on a health carrier that excludes, under
state or federal law, any health benefit required or mandated
by Title 48 RCW, or rules adopted by the commissioner from
any health plan or student health plan. The legislation
requires health carriers to provide notice on their website
about alternative ways to get access to excluded mandatory
benefits. OIC is required, to provide notices and information
about the carriers' excluded benefits on their website. Further,
it also requires the health benefit exchange to update their
website and provide notice about ay [ways] to get access
alternatively in a timely manner. The rule has also been
developed to ensure that OIC's process for collecting the fee
and the fee-waiver process described by the bill is detailed.

Statutory Authority for Adoption: HB [SHB] 2554
(chapter 283, Laws of 2020, effective date June 11, 2020);
RCW 48.02.060, 48.43.072, 48.43.073.

Statute Being Implemented: HB [SHB] 2554 (chapter
283, Laws of 2020).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Tabba Alam, P.O. Box 40260, Olympia, WA, 360-725-7170;
Implementation: Molly Nolette/Melanie Anderson, P.O. Box
40255, Tumwater, WA, 360-725-7117/360-725-7214; and
Enforcement: Toni Hood, P.O. Box 40255, Tumwater, WA,
360-725-7050.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Tabba Alam, 302 Sid Snyder Avenue S.W.,
Olympia, WA 98504, phone 360-725-7170, email rulescoord
inator@oic.wa.gov, www.insurance.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).
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Explanation of exemptions: This rule only impacts large insurance carriers which are not classified as small businesses as

defined by RCW 19.85.020(2). While calculating we have applied

default cost of compliance $1,000 as it is indeterminate at this

time. OIC has directly heard from stakeholders regarding questions and issues related to implementation and have revised inter-
nal processes to respond to some of these issues. OIC has determined that the compliance with the proposed rule does not put
any disproportionate impact on small businesses or government agencies.

2019 Industry | Estimated Costof Average Number of | Minor Cost Estimate - 0.003% of
NAICS Code Compliance Industry Description NAICS Code Title | Employees/Business Avg. Annual Receipts
524114 $1,000 Direct Health and Medical | Finance and 742 (Not small $3,503,165
Insurance Carriers insurance business)

Source: United States Census Bureau (2017). Retrieved October 20, 2020, from census.gov.

NEW SECTION

WAC 284-43-6590 Requirements for mitigating
inequity in the health insurance market. For the purposes
of mitigating inequity in the health insurance market, unless
waived by the commissioner pursuant to RCW 48.43.725 and
subsection (3) of this section, the commissioner must assess a
fee on any health carrier offering a health plan or student
health plan that excludes, under state or federal law, any ben-
efit mandated or required by Title 48 RCW or rules adopted
by the commissioner. Such health carrier must:

(1) Notify each enrollee in writing of the following:

(a) Which benefits the health plan or student health plan
does not cover; and

(b) Alternate ways in which the enrollees may access
excluded benefits in a timely manner.

(2) As part of its form filing:

(a) Provide a sample notification to enrollees as required
in subsection (1) of this section;

(b) Include in the benefit description alternate ways
enrollees may access excluded benefits in a timely manner;
and

(c) Describe how enrollees have prompt access to the
information required under subsection (1) of this section.

(3) As part of its rate filing:

(a) Include a cover letter and as a separate supporting
document, a description of excluded benefits and the specific
state or federal law permitting the benefit exclusion;

(b) Submit the health carrier's supporting documentation
for calculating the amount of estimated fee, per member per
month and in total. The estimated fee in total must be the
actuarial equivalent of costs attributed to the provision and
administration of the excluded benefit for members in the rat-
ing group or rating pool. The carrier must include a certifica-
tion by a member of the American Academy of Actuaries that
the estimated fee in total is the actuarial equivalent of costs
attributed to the provision and administration of the excluded
benefit; and

(c) If a health carrier intends to request the commis-
sioner's approval to waive the fee calculated in this subsec-
tion, the health carrier must submit:

(i) A separate document requesting a fee waiver;

[77]

November 3, 2020
Mike Kreidler
Insurance Commissioner

(i1) A description of any excluded mandated or required
benefit and the specific state or federal law permitting the
benefit exclusion; and

(iii) A detailed description of alternative access provided
by the carrier to any excluded mandated or required benefit.
The description should include sufficient information for the
commissioner to determine whether a carrier excluding a
mandated or required benefit has provided enrollees alterna-
tive access to such benefit. In making a fee-waiver determi-
nation, the commissioner may take into account timely
access, cost, ease of use, and provider access.

(d) The commissioner may request from the carrier addi-
tional information or documents necessary to evaluate the
fee-waiver request.

(4) The commissioner's determination whether to grant
the fee waiver requested by the carrier will be part of the rate
filing records.

(5) If a fee waiver is not requested or granted based upon
a request in the rate filing, fees calculated and assessed by the
commissioner under RCW 48.43.725(2) and subsection (3)
of this section, must be paid by the health carrier to the OIC
within sixty days after the rate filing is approved.

WSR 20-22-108
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF REVENUE
(By the Code Reviser's Office)
[Filed November 4, 2020, 8:41 a.m.]

WAC 458-20-146, proposed by the department of revenue in
WSR 20-09-149, appearing in issue 20-09 of the Washington
State Register, which was distributed on May 6, 2020, is
withdrawn by the office of the code reviser under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

Jennifer C. Meas, Editor
Washington State Register

Proposed



		2020-11-14T16:52:56-0800
	Electronic transmittal




