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WSR 21-01-002
EMERGENCY RULES
HEALTH CARE AUTHORITY

[Filed December 2, 2020, 12:03 p.m., effective December 2, 2020,
12:03 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The health care authority (HCA) is amending
WAC 182-543-0500 and 182-551-2040 to allow ordering of
home health services, including medical supplies, by nonphy-
sician practitioners.

Citation of Rules Affected by this Order: Amending
WAC 182-543-0500 and 182-551-2040.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Other Authority: Not applicable.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule making is in response
to the Governor's Proclamation 20-05 declaring a State of
Emergency for all counties throughout the state of Washing-
ton as a result of the coronavirus disease 2019 (COVID-19)
and the secretary of the federal department of health and
human services declaration of a public health emergency
related to COVID-19. This emergency rule making is neces-
sary to preserve the public health, safety, and general welfare
by immediately allowing nonphysician practitioners the abil-
ity to order home health services, including medical supplies.
This flexibility is necessary to ensure that when products and
services are determined to have evidence of efficacy in treat-
ing COVID-19 or its symptoms, they are made available to
clients as a covered benefit as quickly as possible.

Since the emergency rule making filed under WSR 20-
16-083, HCA sent a draft to interested external stakeholders
and has been working with stakeholders on the proposed
rules. HCA anticipates filing the CR-102 by January 2021.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2, Repealed 0.

Date Adopted: December 2, 2020.

Wendy Barcus
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 18-24-021,
filed 11/27/18, effective 1/1/19)

WAC 182-543-0500 General. (1) The federal govern-
ment considers medical equipment, supplies, and appliances,
which the medicaid agency refers to throughout this chapter
as medical equipment, services under the medicaid program.

(2) The agency pays for medical equipment, including
modifications, accessories, and repairs, according to agency
rules and subject to the limitations and requirements in this
chapter when the medical equipment is:

(a) Medically necessary, as defined in WAC 182-500-
0070;

(b) Authorized, as required within this chapter, chapters
182-501 and 182-502 WAC, and the agency's published bill-
ing instructions and provider notices; and

(c) Billed according to this chapter, chapters 182-501
and 182-502 WAC, and the agency's published billing
instructions and provider notices.

(3) For the initiation of medical equipment under WAC
182-551-2122, the face-to-face encounter must be related to
the primary reason the client requires medical equipment and
must occur no later than six months prior to the start of ser-
vices.

(4) The face-to-face encounter must be conducted by the
ordering physician, a nonphysician practitioner as described
in WAC 182-500-0075, or the attending acute, or post-acute
physician, for beneficiaries admitted to home health immedi-
ately after an acute or post-acute stay.

(5) (Hanenphysicianpractitioner-as-deseribedin-WAC
02 500-0075 | ’ husiel : i’ )
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face-to-face-encounterto-the-orderingphystetan-)) Physi-
cians, advanced registered nurse practitioners (ARNPs), and
physician assistants (PAs) may complete the face-to-face
encounter. Those clinical findings must be incorporated into
a written or electronic document included in the client's med-
ical record.

(6) The agency requires prior authorization for covered
medical equipment when the clinical criteria set forth in this
chapter are not met, including the criteria associated with the
expedited prior authorization process.

(a) The agency evaluates requests requiring prior autho-
rization on a case-by-case basis to determine medical neces-
sity as defined in WAC 182-500-0070, according to the pro-
cess found in WAC 182-501-0165.

(b) Refer to WAC 182-543-7000, 182-543-7100, 182-
543-7200, and 182-543-7300 for specific details regarding
authorization.

(7) The agency bases its determination about which med-
ical equipment requires prior authorization (PA) or expedited
prior authorization (EPA) on utilization criteria (see WAC
182-543-7100 for PA and WAC 182-543-7300 for EPA). The
agency considers all of the following when establishing utili-
zation criteria:

(a) Cost;

(b) The potential for utilization abuse;

(c) A narrow therapeutic indication; and

(d) Safety.
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(8) The agency evaluates a request for equipment that
does not meet the definition of medical equipment or that is
determined not medically necessary under the provisions of
WAC 182-501-0160. When early and periodic screening,
diagnosis and treatment (EPSDT) applies, the agency evalu-
ates a noncovered service, equipment, or supply according to
the process in WAC 182-501-0165 to determine if it is medi-
cally necessary, safe, effective, and not experimental (see
WAC 182-543-0100 for EPSDT rules).

(9) The agency may terminate a provider's participation
with the agency according to WAC 182-502-0030 and 182-
502-0040.

(10) The agency evaluates a request for a service that
meets the definition of medical equipment but has been deter-
mined to be experimental or investigational, under the provi-
sions of WAC 182-501-0165.

(11) If the agency denies a requested service, the agency
notifies the client in writing that the client may request an
administrative hearing under chapter 182-526 WAC. (For
MCO enrollees, see WAC 182-538-110.)

AMENDATORY SECTION (Amending WSR 18-24-023,
filed 11/27/18, effective 1/1/19)

WAC 182-551-2040 Face-to-face encounter require-
ments. (1) During the current COVID-19 public health emer-
gency. the face-to-face requirements of this section may be
met using telemedicine or telehealth services. See WAC 182-
551-2125.

(2) The medicaid agency pays for home health services
provided under this chapter only when the face-to-face
encounter requirements in this section are met.

((&))) (3) For initiation of home health services, with the
exception of medical equipment under WAC 182-551-2122,
the face-to-face encounter must be related to the primary rea-
son the client requires home health services and must occur
within ninety days before or within the thirty days after the
start of the services.

(())) (4) For the initiation of medical equipment under
WAC 182-551-2122, the face-to-face encounter must be
related to the primary reason the client requires medical
equipment and must occur no later than six months prior to
the start of services.

((#H)) (5) The face-to-face encounter may be conducted
by the ordering physician, a nonphysician practitioner as
described in WAC 182-500-0075, or the attending acute, or
post-acute physician, for beneficiaries admitted to home
health immediately after an acute or post-acute stay.
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(6) Physicians, advanced registered nurse practitioners
(ARNPs), and physician assistants (PAs) may complete the
face-to-face encounter. Those clinical findings must be incor-
porated into a written or electronic document included in the
client's medical record.
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((¢6))) (7) For all home health services except medical
equipment under WAC 182-551-2122, the physician, ARNP
or PA responsible for ordering the services must:

(a) Document that the face-to-face encounter, which is
related to the primary reason the client requires home health
services, occurred within the required time frames described
in subsection ((¢2))) (3) of this section prior to the start of
home health services; and

(b) Indicate the practitioner who conducted the encoun-
ter, and the date of the encounter.

(D)) (8) For medical equipment under WAC 182-551-
2122, except as provided in (b) of this subsection, an ordering
physician, a nonphysician practitioner as described in WAC
182-500-0075, except for certified nurse midwives, or the
attending physician when a client is discharged from an acute
hospital stay, must:

(a) Document that the face-to-face encounter, which is
related to the primary reason the client requires home health
services, occurred within the required time frames described
in subsection ((3})) (4) of this section prior to the start of
home health services; and

(b) Indicate the practitioner who conducted the encoun-
ter, and the date of the encounter.

g(@%e—ﬁaee-te-f&ee-eﬂeetmfer—m&yheeeur—thfeugh—te}e-
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WSR 21-01-009
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 20-251—Filed December 2, 2020, 3:58 p.m., effective December 2,
2020, 3:58 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this rule is to increase pot limits
in Puget Sound Crab Management Regions 2 West and 3-2.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-45500L; and amending WAC 220-340-455.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this emer-
gency rule:

(1) Permits commercial crab harvest in Puget Sound
within Crab Management Regions 2 West, 3-2, and 3-3 until
further notice;

(2) Maintains closure of commercial crab harvest in Crab
Management Regions 1 and 2 East until further notice;

(3) Sets a limit of fifty pots per license per buoy tag num-
ber in commercial crab Regions 2 West, 3-2, and 3-3.

This rule is needed to increase pot limits in Regions 2
West and 3-2 to fifty pots per license to allow efficient har-
vesting of remaining quota. It also maintains closures in
Regions 1, 2E, and 3-1. These provisions are in conformity
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with agreed management plans with applicable tribes. These
management plans are entered into as required by court order.
The Puget Sound commercial season is structured to meet
harvest allocation objectives negotiated with applicable
treaty tribes and outlined in the management plans. There is
insufficient time to adopt permanent rules. Further adjust-
ment of season structure may be made pending updated har-
vest data.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 2, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-45500M Commercial crab fishery—
Seasons and areas—Puget Sound. Notwithstanding the
provisions of WAC 220-340-450:

(1) Effective immediately until further notice, it is illegal
to harvest Dungeness crab for commercial purposes in Crab
Management Regions 2 East and 3-1.

(2) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in Crab Management Regions 2 West, 3-2, and 3-3.

(3) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in the following area in Crab Management Region 2
West:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N, 122°26.
T42'W).

(4) Effective immediately until further notice, the fol-
lowing areas are closed to commercial crab fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123°7.0' longitude
line projected from the new Dungeness light due south to the
shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D a line from the eastern tip of
Ediz Hook to the ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
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north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

(5) Effective immediately until 6:59 p.m. on December
3, 2020, it is unlawful for any person to harvest crabs for
commercial purposes with more than 35 pots per license per
buoy tag number in Crab Management Regions 2 West, 3-2,
and 3-3.

(6) Effective 7:00 p.m. December 3, 2020 until further
notice, it is unlawful for any person to harvest crabs for com-
mercial purposes with more than 50 pots per license per buoy
tag number in Crab Management Region 2 West, 3-2, and 3-
3.

(7) All remaining, undeployed buoy tags per license per
region must be onboard the designated vessel and available
for immediate inspection.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-340-45500L Commercial crab fishery—Seasons
and areas—Puget Sound. (20-244)

WSR 21-01-010
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed December 3, 2020, 8:17 a.m., effective December 4, 2020]

Effective Date of Rule: December 4, 2020.

Purpose: The department is extending the amendment of
the rule listed below to assure [ensure] certified community
residential services and supports (CCRSS) service providers
are not significantly impeded from providing services and
support to clients during the COVID-19 pandemic. Governor
Inslee's Proclamation 20-18 and subsequent extensions iden-
tified that the pandemic has resulted in disruptions to long-
term care systems, including the ability to conduct inspec-
tions safely. The governor's proclamations included the sus-
pension of licensing inspections for all long-term care set-
tings with the exception of CCRSS settings. Current rules
state the department may conduct an on-site certification
evaluation for each service provider at any time, but at least
once every two years. The amendment lengthens the amount
of time to complete certification evaluations that are cur-
rently suspended for consistency and safety across all pro-
grams regulated by the department. The amendment will
allow the department additional time to complete certifica-
tion evaluations when it is safe and practical to do so.

Citation of Rules Affected by this Order: Amending
WAC 388-101-3130.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.080.

Emergency
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The threat of COVID-19 to our
most vulnerable populations is significant, especially for
those receiving long-term care services in their homes and
congregate settings, such as CCRSS settings. Current CCRSS
rules ensure the department may conduct on-site certification
evaluations of each CCRSS service provider at any time, but
at least once every two years. Due to the suspension of certi-
fication evaluations, as proclaimed for all other long-term
care settings related to the COVID-19 pandemic, the amend-
ment will allow for additional time to complete the certifica-
tion evaluations when the pandemic subsides.

The department filed a CR-101 Preproposal statement of
inquiry as WSR 20-24-092 on November 25, 2020, to begin
the permanent rule-making process.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 30, 2020.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-02-022,
filed 12/21/07, effective 2/1/08)

WAC 388-101-3130 Certification evaluation. (1) The
department may conduct an on-site certification evaluation of
each service provider at any time((;but-atleast-enceevery
two-years)).

(2) During certification evaluations the service pro-
vider's administrator or designee must:

(a) Cooperate with department representatives during the
on-site visit;

(b) Provide all contractor records, client records, and
other relevant information requested by the department repre-
sentatives;

(c) Ensure the service provider's administrator or desig-
nee is available during any visit to respond to questions or
issues identified by department representatives; and

(d) Ensure the service provider's administrator or desig-
nee is present at the exit conference.

Emergency
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WSR 21-01-018
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)

[Filed December 3, 2020, 12:47 p.m., effective December 3, 2020,
12:47 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The department is amending WAC 388-71-
0975 Who is required to obtain certification as a home care
aide, and when?, to clarify how to interpret the long-term care
(LTC) worker qualifications and requirements in statute and
rule that have specific time periods for compliance when
there has been a period of time in which the underlying
requirements were suspended and waived in whole or part by
emergency proclamation by the governor.

Citation of Rules Affected by this Order: Amending
WAC 388-71-0975.

Statutory Authority for Adoption: RCW 74.09.520.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: An adequate number of LTC
workers is necessary to provide essential services to the more
than one hundred twenty-nine thousand vulnerable adults
receiving services in their own homes and facilities in Wash-
ington state. Due to the widespread impacts of the COVID-19
pandemic, LTC workers have been unable to complete their
training and certification requirements due to disruptions and
closures of classes and testing sites, and unable to complete
their required fingerprint checks due to delays and interrup-
tions in operations by third party fingerprinting vendors. In
response, the governor issued Proclamations 20-10 and 20-18
which suspended certain training, testing, and fingerprint
requirements.

Currently more than twenty-five thousand LTC workers
have been unable to meet one or more of their requirements
and when the governor's proclamations and their extensions
expire, without emergency WAC in place to allow providers
adequate time for training, testing and fingerprinting, LTC
workers who haven't met their requirements will have to be
immediately dismissed leaving some of the state's most vul-
nerable citizens without access to critical LTC services.

With the governor's Safe Start reopening plan, training,
testing, and fingerprint locations are beginning to reopen
allowing some LTC workers to work on meeting the require-
ments. However the phased reopening impacts the capacity
of training and testing sites. Many key testing sites are down
and sites that are able to test have reduced capacity to fifty
percent of previous levels. In-person skills exams are being
modified for safety and some local training locations are
either closed due to ongoing issues with the pandemic or can-
not accommodate social distancing.

All of these issues will delay the ability of the LTC
workforce to meet requirements quickly and without emer-
gency rules that allow the LTC workforce adequate time for
training, testing, and fingerprinting, vulnerable adults run the
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risk of going without critical LTC services, staffing shortages
in the LTC workforce are inevitable, and the state runs the
risk of federal disallowances if LTC workers are allowed to
work without rules in place.

This emergency rule is intended to be remedial and cura-
tive. It is needed to clarify how to interpret the LTC worker
qualifications and requirements in statute and rule that have
specific time periods for compliance where there has been a
period of time where the underlying requirements were sus-
pended and waived in whole or part by emergency proclama-
tion by the governor.

To be eligible for federal matching funds under the med-
icaid program, services must be provided by qualified provid-
ers. Under the Washington state plan, many of the qualifica-
tions are found in statute and rule. Without these emergency
rules there is a risk that LTC workers who have been unable
to comply during the pandemic will suddenly not be qualified
to provide medicaid funded services. This will leave vulnera-
ble adults without the services they are eligible to receive
when the governor's Emergency Proclamation 20-10 and 20-
18, and all extensions thereto, expire.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 2, 2020.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-02-023,
filed 12/20/12, effective 1/20/13)

WAC 388-71-0975 Who is required to obtain certifi-
cation as a home care aide, and by when? In order to be
authorized to provide department paid in-home services, all
long-term care workers((;-whe-de-netfall-withinthe-exemp-
tions—under-the-department-of-health-WALC246-980-670;))
must obtain home care aide certification ((withinonehun-
red-andFifiv-dave of hireor besin dateof theauthorizat

ded i ind . Cfective
ary72042)) as provided in chapter 246-980 WAC.
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WSR 21-01-029
EMERGENCY RULES
CENTRALIA COLLEGE
[Filed December 4, 2020, 11:53 a.m., effective December 4, 2020, 11:53
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: On May 19, 2020, the Federal Register printed
amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal
complaints of sexual harassment and are scheduled to take
effect on August 14, 2020. This requires emergency updates
to the college's student conduct code to be compliant with
federal regulations.

Citation of Rules Affected by this Order: New Student
Rights and Responsibilities Code, WAC 132L-351-005,
132L-351-010, 132L-351-015, 132L-351-020, 132L-351-
025, 132L-351-030, 132L-351-035, 132L-351-040, 132L-
351-045, 132L-351-050, 132L-351-055, 132L-351-060,
132L-351-065, 132L-351-070, 132L-351-075, 132L-351-
080, 132L-351-085, 132L-351-090, 132L-351-095, 132L-
351-100, 132L-351-105, 132L-351-110, 132L-351-115,
132L-351-120, 132L-351-200, 132L-351-210, 132L-351-
220, 1321L.-351-230, 132L-351-240, 132L-351-250, 132L-
351-260, 1321L-351-270 and 132L-351-280; and repealing
WAC 132L-350-005, 132L-350-010, 132L.-350-015, 132L-
350-020, 132L-350-030, 132L-350-040, 132L-350-070,
132L-350-080, 132L-350-090, 132L-350-100, 132L-350-
110, 132L-350-120, 132L-350-130, 132L-350-140, 132L-
350-150, 132L-350-160, 132L-350-170, 132L-350-180,
132L-350-190, 132L-350-200, 132L-350-210, 132L-350-
220, 132L-350-230, 132L-350-240, 132L-350-250, 132L-
350-260, 132L.-350-270, and Discrimination and harassment
procedure, WAC 132L-300-015.

Statutory Authority for Adoption: Chapter 34.05 RCW;
RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of the
Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: Centralia College is required
by the United States Department of Education to comply with
the recently adopted Title IX regulations, which take effect
on August 14, 2020.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 33, Amended 0, Repealed 28; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Emergency
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Date Adopted: August 25, 2020.

Bob Mohrbacher
President

Chapter 132L-351 WAC

CENTRALIA COLLEGE—STUDENT RIGHTS AND
RESPONSIBILITIES CODE

NEW SECTION

WAC 13201L-351-005 Authority. The board of trustees,
acting pursuant to RCW 28B.50.140(14), delegates to the
president of the college the authority to administer disci-
plinary action. Administration of the disciplinary procedures
is the responsibility of the vice president of student services
or their designee. Unless otherwise specified, the student
conduct officer shall serve as the principal investigator and
administrator for alleged violations of this code.

NEW SECTION

WAC 1321L-351-010 Student responsibilities. Centra-
lia College is a dynamic learning community that promotes
growth and development by offering opportunities to gain
knowledge, entrance skills, examine values, and pursue
learning options. The college is committed to quality life-
long learning through its values of respect, responsibility, and
responsiveness. To that end, Centralia College maintains a
strong commitment to providing a civil and nondisruptive
learning environment. Students are reminded that they
assume certain responsibilities of performance and conduct
which have been reasonably established in order to accom-
plish Centralia College's education goals. Therefore, the col-
lege expects that students will conduct themselves as respon-
sible members of the college community, will comply with
the rules and regulations of the college, will maintain high
standards of integrity and honesty, and will respect the rights,
privileges, and property of other members of the college
community.

NEW SECTION

WAC 132L-351-015 Purpose. The purpose of these
rules is to prescribe standards of conduct for students of Cen-
tralia College. Violations of these standards may be cause for
disciplinary action as described in this code.

NEW SECTION

WAC 132L-351-020 Definitions. The following defini-
tions shall apply for purpose of this student conduct code:

(1) "Student conduct officer" is a college administrator
designated by the president to be responsible for implement-
ing and enforcing the student conduct code.

(2) "Conduct review officer" is the vice president of stu-
dent services or other college administrator designated by the
president to be responsible for receiving and for reviewing or
referring appeals of student disciplinary actions in accor-
dance with the procedures of this code.

Emergency

[6]

Washington State Register, Issue 21-01

(3) "President" is the president of the college. The presi-
dent is authorized to:

(a) Delegate any of their responsibilities as set forth in
this chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set
forth in this chapter as may be reasonably necessary.

(4) "Disciplinary action" is the process by which the stu-
dent conduct officer imposes discipline against a student for
a violation of the student conduct code.

(5) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
student conduct officer. Disciplinary appeals from a suspen-
sion in excess of ten instructional days or an expulsion are
heard by the student conduct appeals board. Appeals of all
other appealable disciplinary action shall be reviewed
through brief adjudicative proceedings.

(6) "Respondent" is the student against whom disci-
plinary action is initiated.

(7) "Service" is the process by which a document is offi-
cially delivered to a party. Unless otherwise provided, service
upon a party shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by email and by certified
mail or first class mail to the party's last known address.

Service is deemed complete upon hand delivery of the
document or upon the date the document is emailed and
deposited in the mail.

(8) "Filing" is the process by which a document is offi-
cially delivered to a college official responsible for facilitat-
ing a disciplinary review. Unless otherwise provided, filing
shall be accomplished by:

(a) Hand delivery of the document to the specified col-
lege official or college official's assistant; or

(b) By sending the document by email and first class
mail to the specified college official's office and college
email address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(9) "College premises" shall include all campuses of the
college, wherever located, and includes all land, buildings,
facilities, vehicles, equipment, and other property owned,
used, or controlled by the college.

(10) "Student" includes all persons taking courses at or
through the college, whether on a full-time or part-time basis,
and whether such courses are credit courses, noncredit
courses, online courses, or otherwise. Persons who withdraw
after allegedly violating the code, persons who are not offi-
cially enrolled for a particular term but who have a continu-
ing relationship with the college, and persons who have been
notified of their acceptance for admission are considered
"students" for purposes of this chapter.

(11) "Business day" means a weekday, excluding week-
ends and college holidays.

(12) "Complainant" is an alleged victim of sexual mis-
conduct.

(13) "Sexual misconduct" has the meaning ascribed to
this term in WAC 132L-351-130.
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NEW SECTION

WAC 132L-351-025 Jurisdiction. The student conduct
code shall apply to student conduct that occurs on college
premises, to conduct that occurs at or in connection with col-
lege-sponsored activities, or to off-campus conduct that in the
judgment of the college adversely affects the college commu-
nity or the pursuit of its objectives. Jurisdiction extends to,
but is not limited to, locations in which students are engaged
in official college activities including, but not limited to, for-
eign or domestic travel, activities funded by the associated
students, athletic events, training internships, cooperative and
distance education, online education, practicums, supervised
work experiences or any other college-sanctioned social or
club activities. Students are responsible for their conduct
from the time of application for admission through the actual
receipt of a degree, even though conduct may occur before
classes begin or after classes end, as well as during the aca-
demic year and during periods between terms of actual
enrollment. These standards shall apply to a student's conduct
even if the student withdraws from college while a disci-
plinary matter is pending. The college has sole discretion, on
a case-by-case basis, to determine whether the student con-
duct code will be applied to conduct that occurs off-campus.

NEW SECTION

WAC 1321L-351-030 General policies. (1) Centralia
College is an agency of the state of Washington and adheres
to all local, state, and federal laws. The college is obligated to
demonstrate respect for laws by cooperating in their enforce-
ment.

(2) Centralia College cannot and will not establish regu-
lations that would abridge constitutional rights.

(3) Proper procedures are established to maintain condi-
tions helpful to the effective function of the college, to pro-
tect individual students from unfair penalties, and to assure
due process. Centralia College is granted the right by law to
adopt rules to govern its operations.

(4) If these rules are broken, the college has the right and
the obligation to take that action which is in the best interest
of the entire college.

(5) Centralia College reserves the right to impose the
provisions of this code and provide further sanctions before
or after law enforcement agencies, courts, or other agencies
have imposed penalties or otherwise disposed of a case. Col-
lege hearings are not subject to challenge on the grounds that
criminal or civil charges involving the same incident have
been dismissed or reduced or in which the defendant has been
found not guilty or otherwise not liable. In addition, the col-
lege reserves the right to refer incidents to the appropriate
civilian authorities or law enforcement agencies.

(6) The ASCC has the right to participate in the formula-
tion and review of all policies and rules pertaining to student
conduct and in the enforcement of all such rules as provided
by this chapter.

(7) This code will be printed and made available to stu-
dents.
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NEW SECTION

WAC 1321L.-351-035 Student rights. As members of
the academic community, students are encouraged to develop
the capacity for critical judgment and to engage in an inde-
pendent search for truth. Freedom to teach and freedom to
learn are inseparable facets of academic freedom. The free-
dom to learn depends upon appropriate opportunities and
conditions in the classroom, on the campus, and in the larger
community. Students should exercise their freedom with
responsibility. The responsibility to secure and to respect
general conditions conducive to the freedom to learn is
shared by all members of the college community.

The following enumerated rights are guaranteed to each
student within the limitations of statutory law and college
policy which are deemed necessary to achieve the educa-
tional goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
3)(b).

(c) Students shall be protected from academic evaluation
which is arbitrary, prejudiced, or capricious, but are responsi-
ble for meeting the standards of academic performance estab-
lished by each of their instructors.

(d) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
and disrespectful conduct, and any and all harassment,
including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(c) A student accused of violating this code of student
conduct is entitled, upon request, to procedural due process
as set forth in this chapter.

NEW SECTION

WAC 132L.-351-040 Prohibited student conduct. The
college may impose disciplinary sanctions against a student
who commits, attempts to commit, aids, abets, incites,
encourages or assists another person to commit, an act(s) of
misconduct, which include, but are not limited to, the follow-
ing:

(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes any attempt to give or obtain unau-
thorized assistance relating to the completion of an academic
assignment.

(b) Plagiarism includes taking and using as one's own,
without proper attribution, the ideas, writings, or work of
another person in completing an academic assignment. Pro-
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hibited conduct may also include the unauthorized submis-
sion for credit of academic work that has been submitted for
credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(d) Academic consequences for academic dishonesty or
abetting in academic dishonesty may be imposed at the dis-
cretion of a faculty member up to and including a failing
grade for the course. Students should refer to each of their
faculty's course syllabus. Further academic consequences
may follow consistent with the provisions in any program
handbook. Incidents of academic dishonesty may also be
referred to the student conduct officer for disciplinary action
consistent with this chapter in addition to the academic con-
sequences identified above.

(2) Other dishonesty. Any other acts of dishonesty.
Such acts include, but are not limited to:

(a) Forgery, alteration, submission of falsified docu-
ments or misuse of any college document, record, or instru-
ment of identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(¢) Furnishing false information, or failing to furnish
correct information, in response to the request or requirement
of a college officer or employee.

(3) Obstruction or disruption. Conduct, not otherwise
protected by law that interferes with, impedes, or otherwise
unreasonably hinders:

(a) Instruction, research, administration, disciplinary
proceeding, or other college activities, including the obstruc-
tion of the free flow of pedestrian or vehicular movement on
college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college.

(4) Assault, intimidation, harassment. Unwanted
touching, physical abuse, verbal abuse, threat(s), intimida-
tion, harassment, bullying, or other conduct which harms,
threatens, or is reasonably perceived as threatening the health
or safety of another person or another person's property. For
purposes of this code, "bullying" is defined as repeated or
aggressive unwanted behavior, not otherwise protected by
law that intentionally humiliates, harms, or intimidates the
victim.

(5) Cyber misconduct. Cyberstalking, cyberbullying or
online harassment. Use of electronic communications includ-
ing, but not limited to, electronic mail, instant messaging,
electronic bulletin boards, and social media sites, to harass,
abuse, bully or engage in other conduct which harms, threat-
ens, or is reasonably perceived as threatening the health or
safety of another person. Prohibited activities include, but are
not limited to, unauthorized monitoring of another's email
communications directly or through spyware, sending threat-
ening emails, disrupting electronic communications with
spam or by sending a computer virus, sending false messages
to third parties using another's email identity, nonconsensual
recording of sexual activity, and nonconsensual distribution
of a recording of sexual activity.
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(6) Property violation. Damage to, misappropriation of,
unauthorized use or possession of, vandalism, or other nonac-
cidental damaging or destruction of college property or the
property of another person. Property for purposes of this sub-
section includes computer passwords, access codes, identifi-
cation cards, personal financial account numbers, other con-
fidential personal information, intellectual property, and col-
lege trademarks.

(7) Failure to comply with directive. Failure to comply
with the direction of a college officer or employee who is act-
ing in the legitimate performance of his or her duties, includ-
ing failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Carrying, exhibiting, displaying or draw-
ing any firearm, dagger, sword, knife or other cutting or stab-
bing instrument, club, or any other weapon apparently capa-
ble of producing bodily harm, in a manner, under circum-
stances, and at a time and place that either manifests an intent
to intimidate another or that warrants alarm for the safety of
other persons.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being
observably under the influence of any alcoholic beverage,
except as permitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, sale, or
being observably under the influence of marijuana or the psy-
choactive compounds found in marijuana and intended for
human consumption, regardless of form. While state law per-
mits the recreational use of marijuana, federal law prohibits
such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being
observably under the influence of any legend drug, including
anabolic steroids, androgens, or human growth hormones as
defined in chapter 69.41 RCW, or any other controlled sub-
stance under chapter 69.50 RCW, except as prescribed for a
student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes, and related prod-
ucts. The use of tobacco, electronic cigarettes, and related
products in any building owned, leased or operated by the
college or in any location where such use is prohibited,
including twenty-five feet from entrances, exits, windows
that open, and ventilation intakes of any building owned,
leased or operated by the college. The use of tobacco, elec-
tronic cigarettes, and related products on the college campus
is restricted to designated smoking areas. "Related products"
include, but are not limited to, cigarettes, pipes, bidi, clove
cigarettes, water pipes, hookahs, chewing tobacco, vaporiz-
ers, and snuff.

(11) Lewd conduct. Conduct which is lewd or obscene
that is not otherwise protected under the law.

(12) Discriminatory conduct. Conduct which harms or
adversely affects any member of the college community
because of her/his race; color; national origin; sensory, men-
tal or physical disability; use of a service animal; gender,
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including pregnancy; marital status; age; religion; creed; sex-
ual orientation; gender identity; veteran's status; or any other
legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct”
includes sexual harassment, sexual intimidation, and sexual
violence. Sexual harassment prohibited by Title IX is defined
in the supplemental procedures to this code. See WAC 132L-
351-210.

(a) Sexual harassment. The term "sexual harassment”
means unwelcome sexual or gender-based conduct, including
unwelcome sexual advances, requests for sexual favors, quid
pro quo harassment, and other verbal, nonverbal, or physical
conduct of a sexual or a gendered nature that is sufficiently
severe, persistent, or pervasive as to:

(i) Deny or limit the ability of a student to participate in
or benefit from the college's educational program,;

(i1) Alter the terms or conditions of employment for a
college employee(s); and/or

(iii) Create an intimidating, hostile, or offensive environ-
ment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of "sexual harassment" and means
threatening or emotionally distressing conduct based on sex
including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.

(c) Sexual violence. "Sexual violence" is a type of sex-
ual discrimination and harassment. Nonconsensual sexual
intercourse, nonconsensual sexual contact, domestic vio-
lence, dating violence, and stalking.

(d) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(¢) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(f) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(g) Statutory rape. Consensual intercourse between a
person who is eighteen years of age or older, and a person
who is under the age of sixteen.

(h) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
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family violence laws of the state of Washington, RCW
26.50.010.

(i) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(1) Who is or has been in a social relationship of a roman-
tic or intimate nature with the victim; and

(i1)) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(A) The length of the relationship;

(B) The type of relationship; and

(C) The frequency of interaction between the persons
involved in the relationship,

(j) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to:

(i) Fear for their safety or the safety of others; or

(i1) Suffer substantial emotional distress.

(k) For purposes of this code, "consent" means knowing,
voluntary, and clear permission by word or action, to engage
in mutually agreed upon sexual activity. Each party has the
responsibility to make certain that the other has consented
before engaging in the activity. For consent to be valid, there
must be at the time of the act of sexual intercourse or sexual
contact actual words or conduct indicating freely given
agreement to have sexual intercourse or sexual contact. A
person cannot consent if they are unable to understand what
is happening or are disoriented, helpless, asleep, or uncon-
scious for any reason, including due to alcohol or other drugs.
An individual who engages in sexual activity when the indi-
vidual knows, or should know, that the other person is physi-
cally or mentally incapacitated has engaged in nonconsensual
conduct. Intoxication is not a defense against allegations that
an individual has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a per-
son because of such person's protected status and that is suf-
ficiently serious as to deny or limit, and that does deny or
limit, the ability of a student to participate in or benefit from
the college's educational program, that changes the terms or
conditions of employment for a college employee, or that cre-
ates an intimidating or hostile environment for other campus
community members.

Protected status includes a person's race; color; national
origin; sensory, mental or physical disability; use of a service
animal; gender, including pregnancy; marital status; age; reli-
gion; creed; sexual orientation; gender identity; veteran's sta-
tus; or any other legally protected classification. See "sexual
misconduct” for the definition of "sexual harassment."
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media, and electronic com-
munications.

(15) Retaliation. Harming, threatening, intimidating,
coercing, or taking adverse action of any kind against a per-
son because such person reported an alleged violation of this
code or college policy, provided information about an alleged
violation, or participated as a witness or in any other capacity
in a college investigation or disciplinary proceeding.

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
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resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(¢) Unauthorized use or distribution of someone else's
password or other identification;

(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic information resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(1) Failure to comply with the college's electronic use
policy.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

(18) Safety violations. Safety violation includes any
nonaccidental conduct that interferes with or otherwise com-
promises any college policy, equipment, or procedure relat-
ing to the safety and security of the campus community,
including tampering with fire safety equipment and trigger-
ing false alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of
any federal, state, or local law, rule, or regulation or other
college rules or policies, including college traffic and parking
rules.

(20) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state, or local laws to civil and criminal
authorities for disposition. The college reserves the right to
pursue student disciplinary proceedings regardless of
whether the underlying conduct is subject to civil or criminal
prosecution.

NEW SECTION

WAC 132L.-351-045 Disciplinary sanctions. (1)
Administration of the disciplinary procedure is the responsi-
bility of the student conduct officer. The student conduct offi-
cer shall serve as the principal investigator and prosecutor for
alleged violations of this code.

(2) In situations of apparent misconduct or apparent
unauthorized presence in a college facility, it may be neces-
sary for properly identified college personnel to ask a person
to produce evidence of being a currently enrolled student at

Emergency

Washington State Register, Issue 21-01

the college. Failure to comply with a legitimate request for
identification from properly identified college personnel is a
violation of this code and may result in a disciplinary action
if the person is found to be a student. In emergency situations,
cases of misconduct, or where there is a substantial danger to
the college community or college property, failure to produce
identification by a student may result in the assumption by
college personnel that the person questioned is not a student
and may result in direct civil or criminal action.

(3) The instructor is responsible for conduct in the class-
room or any course-related activity or event and is authorized
to take such steps as are necessary when behavior of the stu-
dent disrupts the normal classroom procedure. Instructors
may remove a student for the single class session in which
such disruptive behavior occurs. When such behavior results
in expulsion from a class session, the instructor must report
the infraction in writing to the student conduct officer at the
earliest opportunity. The student is automatically permitted
to return to the next class session pending the outcome of any
investigation or disciplinary hearings by the student conduct
officer. If the student repeats behavior in any class session
that again disrupts the normal classroom procedure, the stu-
dent may be removed again for that class session by the
instructor who shall again report the infraction to the student
conduct officer in writing. In all cases involving classroom
disruption, the student conduct officer will proceed with the
investigation and/or disciplinary hearings in the quickest pos-
sible time consistent with the procedural requirements estab-
lished in this code.

(4) The person in charge of any college office, depart-
ment, or facility is responsible for conduct in that office,
department, or facility and is authorized to take such steps as
are necessary when behavior of the student disrupts the nor-
mal office procedure. The person in charge may remove a
student for the single day in which such disruptive behavior
occurs. When such behavior results in expulsion from an
office, department, or facility, the person in charge must
report the infraction in writing to the student conduct officer
at the earliest opportunity. The student is automatically per-
mitted to return the next day pending the outcome of any
investigation or disciplinary hearings by the student conduct
officer. If the student repeats behavior at any time in the
future that again disrupts the normal office procedure, the
student may be removed again for a single day by the person
in charge who shall again report the infraction to the student
conduct officer in writing. In all cases involving office dis-
ruption, the student conduct officer will proceed with the
investigation and/or disciplinary hearings in the quickest pos-
sible time consistent with the procedural requirements estab-
lished in this code.

(5) The student has the right to appeal any disciplinary
action of an instructor or college employee to the student con-
duct officer in accordance with the procedures set forth in this
code.

(6) A student formally charged or under investigation for
a violation of this code may not excuse himself or herself
from disciplinary hearings by withdrawing from the college.

(7) In addition to initiating disciplinary proceedings for
violation of the student conduct code, the college may refer
any violations of federal, state or local laws to civil and crim-
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inal authorities for disposition. The college shall proceed
with student disciplinary proceedings regardless of whether
the underlying conduct is subject to civil or criminal prosecu-
tion.

NEW SECTION

WAC 132L-351-050 Disciplinary sanctions terms
and conditions. (1) The following disciplinary sanctions
may be imposed upon students found to have violated the stu-
dent conduct code:

(a) Disciplinary warning. A verbal statement to a stu-
dent that there is a violation and that continued violation may
be cause for further disciplinary action.

(b) Written reprimand. Notice in writing that the stu-
dent has violated one or more terms of this code of conduct
and that continuation or repetition of the same or similar may
be cause for more severe disciplinary action. This sanction is
not subject to appeal.

(c) Disciplinary probation. Formal action placing spe-
cific conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation
and which may include a deferred disciplinary sanction. If the
student subject to a deferred disciplinary sanction is found in
violation of any college rule during the time of disciplinary
probation, the deferred disciplinary sanction, which may
include, but is not limited to, a suspension or a dismissal from
the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction
or conditions arising from the new violation. Probation may
be for a limited period of time or may be for the duration of
the student's attendance at the college.

(d) Summary suspension. Immediate exclusion from
classes and other privileges or activities in accordance with
this code.

(e) Disciplinary suspension. Dismissal from the college
and from the student status for a stated period of time. There
will be no refund of tuition or fees for the quarter in which the
action is taken.

(f) Deferred suspension. Notice of suspension from the
college with the provision that the student may remain
enrolled contingent on meeting any condition(s) specified.
Not meeting the contingency shall immediately invoke the
suspension for the period of time and under the conditions
originally imposed.

(g) Dismissal. The revocation of all rights and privileges
of membership in the college community and exclusion from
the campus and college-owned or controlled facilities with-
out any possibility of return. There will be no refund of tui-
tion or fees for the quarter in which the action is taken.

(2) Disciplinary terms and conditions that may be
imposed alone or in conjunction with the imposition of a dis-
ciplinary sanction include, but are not limited to, the follow-
ing:

(a) Restitution. Reimbursement for damage to or misap-
propriation of property, or for injury to persons, or for reason-
able costs incurred by the college in pursuing an investigation
or disciplinary proceeding. This may take the form of mone-
tary reimbursement, appropriate service, or other compensa-
tion.
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(b) Professional evaluation. Referral for drug, alcohol,
psychological or medical evaluation by an appropriately cer-
tified or licensed professional may be required. The student
may choose the professional within the scope of practice and
with the professional credentials as defined by the college.
The student will sign all necessary releases to allow the col-
lege access to any such evaluation. The student's return to
college may be conditioned upon compliance with recom-
mendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of func-
tioning within the college community, the student will
remain suspended until future evaluation recommends that
the student is capable of reentering the college and comply-
ing with the rules of conduct.

(c) Not in good standing. A student may be deemed "not
in good standing" with the college. If so, the student shall be
subject to the following restrictions:

(1) Ineligible to hold an office in any student organization
recognized by the college or to hold any elected or appointed
office of the college.

(i1) Ineligible to represent the college to anyone outside
the college community in any way, including representing the
college at any official function, or any form of intercollegiate
competition or representation.

(d) No contact order. An order directing a student to
have no contact with a specified student, college employee, a
member of the college community, or a particular college
facility.

(e) Disqualification from athletics. Any student found
by the college to have violated this code related to the use,
possession, sale, or delivery of legend drugs is subject to
additional sanctions, including disqualification from college-
sponsored athletic events.

(f) College or community service. Assignment of labor
or responsibilities to any student or student organization with
the college or local community. May also include mandatory
attendance at educational programs or courses or other
assignments.

(g) No contact order. An order directing a student to
have no contact with a specified student, college employee, a
member of the college community, or a particular college
facility.

NEW SECTION

WAC 132L-351-055 Initiation of disciplinary action.
(1) All disciplinary actions will be initiated by the student
conduct officer. If that officer is the subject of a complaint
initiated by the respondent, the president shall, upon request
and when feasible, designate another person to fulfill any
such disciplinary responsibilities relative to the complainant.

(2) The student conduct officer shall initiate disciplinary
action by serving the respondent with written notice directing
him or her to attend a disciplinary meeting. The notice shall
briefly describe the factual allegations, the provision(s) of the
conduct code the respondent is alleged to have violated, the
range of possible sanctions for the alleged violation(s), and
specify the time and location of the meeting. At the meeting,
the student conduct officer will present the allegations to the
respondent and the respondent shall be afforded an opportu-
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nity to explain what took place. If the respondent fails to
attend the meeting after proper service of notice the student
conduct officer may take disciplinary action based upon the
available information.

(3) The student conduct officer, prior to taking disci-
plinary action in a case involving allegations of sexual mis-
conduct, will make a reasonable effort to contact the com-
plainant to discuss the results of the investigation and possi-
ble disciplinary sanctions and/or conditions, if any, that may
be imposed upon the respondent if the allegations of sexual
misconduct are found to have merit.

(4) Within ten days of the initial disciplinary meeting,
and after considering the evidence in the case, including any
facts or argument presented by the respondent, the student
conduct officer shall serve the respondent with a written deci-
sion setting forth the facts and conclusions supporting his or
her decision, the specific student conduct code provisions
found to have been violated, the discipline imposed, if any,
and a notice of any appeal rights with an explanation of the
consequences of failing to file a timely appeal.

(5) The student conduct officer may take any of the fol-
lowing disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s), as described in
WAC 132L-351-045.

(c) Refer the matter directly to the student conduct com-
mittee for such disciplinary action as the committee deems
appropriate. Such referral shall be in writing, to the attention
of the chair of the student conduct committee, with a copy
served on the respondent.

(6) In cases involving allegations of sexual misconduct,
the student conduct officer, on the same date that a disci-
plinary decision is served on the respondent, will serve a
written notice informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
tion, including disciplinary suspension or dismissal of the
respondent. The notice will also inform the complainant of
their appeal rights. If protective sanctions and/or conditions
are imposed, the student conduct officer shall make a reason-
able effort to contact the complainant to ensure that prompt
notice of the protective disciplinary sanctions and/or condi-
tions.

NEW SECTION

WAC 132L-351-060 Appeal from disciplinary
action. (1) The respondent may appeal a disciplinary action
by filing a written notice of appeal with the conduct review
officer within ten days of service of the student conduct offi-
cer's decision. Failure to timely file a notice of appeal consti-
tutes a waiver of the right to appeal and the student conduct
officer's decision shall be deemed final.

(2) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and
the conduct review officer.
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(4) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-
mittee, has a right to a prompt, fair, and impartial hearing as
provided for in these procedures.

(5) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(6) Imposition of disciplinary action for violation of the
student conduct code shall be stayed pending appeal, unless
respondent has been summarily suspended.

(7) The student conduct committee shall hear appeals
from:

(a) The imposition of disciplinary suspensions in excess
of ten instructional days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the stu-
dent conduct officer, the conduct review officer, or the presi-
dent.

(8) Student conduct appeals from the imposition of the
following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(¢) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(9) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final action and are not subject to appeal.

(10) In cases involving allegations of sexual misconduct,
the complainant has the right to appeal the following actions
by the student conduct officer following the same procedures
as set forth above for the respondent:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(11) If the respondent timely appeals a decision impos-
ing discipline for a sexual misconduct violation, the college
shall notify the complainant of the appeal and provide the
complainant an opportunity to intervene as a party to the
appeal.

(12) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final action and are not subject to appeal.

NEW SECTION

WAC 132L.-351-065 Brief adjudicative proceed-
ings—Initial hearing. (1) Brief adjudicative proceedings
shall be conducted by a conduct review officer. The conduct
review officer shall not participate in any case in which he or
she is a complainant or witness, or in which they have direct
or personal interest, prejudice, or bias, or in which they have
acted previously in an advisory capacity.

(2) The parties to a brief adjudicative proceeding are the
respondent, the student conduct officer, and in cases involv-
ing sexual misconduct, the complainant. Before taking
action, the conduct review officer shall conduct an informal
hearing and provide each party:
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(a) An opportunity to be informed of the agency's view
of the matter; and

(b) An opportunity to explain the party's view of the mat-
ter.

(3) The conduct review officer shall serve an initial deci-
sion upon both the parties within ten days of consideration of
the appeal. The initial decision shall contain a brief written
statement of the reasons for the decision and information
about how to seek administrative review of the initial deci-
sion. If no request for review is filed within ten days of ser-
vice of the initial decision, the initial decision shall be
deemed the final decision.

(4) In cases involving allegations of sexual misconduct,
the conduct review officer, on the same date as the initial
decision is served on the respondent, will serve a written
notice upon the complainant informing the complainant
whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the com-
plainant's protection. The notice will also inform the com-
plainant of their appeal rights.

(5) If the conduct review officer upon review determines
that the respondent's conduct may warrant imposition of a
disciplinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

NEW SECTION

WAC 132L.-351-070 Brief adjudicative proceed-
ings—Review of initial decision. (1) An initial decision is
subject to review by the president, provided the respondent
files a written request for review with the conduct review
officer within ten days of service of the initial decision.

(2) The president shall not participate in any case in
which he or she is a complainant or witness, or in which they
have direct or personal interest, prejudice, or bias, or in which
they have acted previously in an advisory capacity.

(3) During the review, the president shall give each party
an opportunity to file written responses explaining their view
of the matter and shall make any inquiries necessary to ascer-
tain whether the sanctions should be modified or whether the
proceedings should be referred to the student conduct com-
mittee for a formal adjudicative hearing.

(4) The decision on review must be in writing and must
include a brief statement of the reasons for the decision and
must be served on the parties within twenty days of the initial
decision or of the request for review, whichever is later. The
decision on review will contain a notice that judicial review
may be available. A request for review may be deemed to
have been denied if the president does not make a disposition
of the matter within twenty days after the request is submit-
ted.

(5) If the president upon review determines that the
respondent's conduct may warrant imposition of a disci-
plinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

(6) In cases involving allegations of sexual misconduct,
the president, on the same date as the final decision is served
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on the respondent, will serve a written notice upon the com-
plainant informing the complainant whether the allegations
of sexual misconduct were found to have merit and describ-
ing any disciplinary sanctions and/or conditions imposed
upon the respondent for the complainant's protection, includ-
ing suspension or dismissal of the respondent. The notice will
also inform the complainant of their appeal rights.

NEW SECTION

WAC 132L-351-075 Student conduct committee. (1)
The student conduct committee shall consist of five mem-
bers:

(a) Two full-time students appointed by the student gov-
ernment;

(b) Two faculty members appointed by the president;

(c) One faculty member or administrator (other than an
administrator serving as a student conduct or conduct review
officer) appointed by the president at the beginning of the
academic year.

(2) The faculty member or administrator appointed on a
yearly basis shall serve as the chair of the committee and may
take action on preliminary hearing matters prior to convening
the committee. The chair shall receive annual training on pro-
tecting victims and promoting accountability in cases involv-
ing allegations of sexual misconduct.

(3) Hearings may be heard by a quorum of three mem-
bers of the committee so long as one faculty member and one
student are included on the hearing panel. Committee action
may be taken upon a majority vote of all committee members
attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party, complainant,
or witness, in which they have direct or personal interest,
prejudice, or bias, or in which they have acted previously in
an advisory capacity. Any party may petition for disqualifica-
tion of a committee member pursuant to RCW 34.05.425(4).

NEW SECTION

WAC 132L-351-080 Conduct committee—Proce-
dure and evidence. (1) Proceedings of the student conduct
committee shall be governed by the Administrative Proce-
dure Act, chapter 34.05 RCW.

(2) The student conduct committee chair shall serve all
parties with written notice of the hearing not less than seven
days in advance of the hearing. The chair may shorten this
notice period if both parties agree, and also may continue the
hearing to a later time for good cause shown.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request filed at least five days before the hear-
ing by any party or at the direction of the committee chair, the
parties shall exchange, no later than the third day prior to the
hearing, lists of potential witnesses and copies of potential
exhibits that they reasonably expect to present to the commit-
tee. Failure to participate in good faith in such a requested
exchange may be cause for exclusion from the hearing of any
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witness or exhibit not disclosed, absent a showing of good
cause for such failure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of (a) the conduct
officer's notification of imposition of discipline (or referral to
the committee) and (b) the notice of appeal (or any response
to referral) by the respondent. If doing so, however, the chair
should remind the members that these "pleadings" are not
evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
these admissible exhibits to the committee members before
the hearing.

(7) The student conduct officer, upon request, shall pro-
vide reasonable assistance to the respondent in obtaining rel-
evant and admissible evidence that is within the college's
control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
any improper "ex parte" communication shall be placed on
the record, as further provided in RCW 34.05.455.

(9) In cases heard by the committee, each party may be
accompanied at the hearing by a nonattorney assistant of their
choice. The respondent in all appeals before the committee,
or a complainant in an appeal involving allegations of sexual
misconduct before the committee, may elect to be repre-
sented by an attorney at their own cost, but will be deemed to
have waived that right unless, at least four business days
before the hearing, written notice of the attorney's identity
and participation is filed with the committee chair with a
copy to the student conduct officer. The committee will ordi-
narily be advised by an assistant attorney general. If the
respondent and/or the complainant is represented by an attor-
ney, the student conduct officer may also be represented by a
second, appropriately screened assistant attorney general.

NEW SECTION

WAC 132L-351-085 Student conduct committee
hearing procedures. (1) Upon the failure of any party to
attend or participate in a hearing, the student conduct com-
mittee may either:

(a) Proceed with the hearing and issuance of its decision;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.

(2) The hearing will ordinarily be closed to the public.
However, if all parties agree on the record that some or all of
the proceedings be open, the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair shall cause the hearing to be recorded by a
method that he/she selects, in accordance with RCW 34.05.-
449. That recording, or a copy, shall be made available to any
party upon request. The chair shall assure maintenance of the
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record of the proceeding that is required by RCW 34.05.476,
which shall also be available upon request for inspection and
copying by any party. Other recording shall also be permit-
ted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The student conduct officer (unless represented by an
assistant attorney general) shall present the case for imposing
disciplinary sanctions.

(6) All testimony shall be given under oath or affirma-
tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

(7) In cases involving allegations of sexual misconduct,
neither the complainant nor the respondent shall directly
question or cross examine one another. Attorneys or advisors
for the parties are also prohibited from questioning the
opposing party absent express permission from the commit-
tee chair. Subject to this exception, all cross-examination
questions shall be directed to the committee chair, who in
their discretion shall pose the questions on the party's behalf.

NEW SECTION

WAC 132L-351-090 Student conduct committee—
Initial decision. (1) At the conclusion of the hearing, the stu-
dent conduct committee shall permit the parties to make clos-
ing arguments in whatever form it wishes to receive them.
The committee also may permit each party to propose find-
ings, conclusions, and/or a proposed decision for its consider-
ation.

(2) Within twenty days following the later of the conclu-
sion of the hearing or the committee's receipt of closing argu-
ments, the committee shall issue an initial decision in accor-
dance with RCW 34.05.461 and WAC 10-08-210. The initial
decision shall include findings on all material issues of fact
and conclusions on all material issues of law, including
which, if any, provisions of the student conduct code were
violated. Any findings based substantially on the credibility
of evidence or the demeanor of witnesses shall be so identi-
fied.

(3) The committee's initial order shall also include a
determination on appropriate discipline, if any. If the matter
was referred to the committee by the student conduct officer,
the committee shall identify and impose disciplinary sanc-
tion(s) or conditions, if any, as authorized in the student code.
If the matter is an appeal by the respondent, the committee
may affirm, reverse, or modify the disciplinary sanction
and/or conditions imposed by the student conduct officer
and/or impose additional disciplinary sanction(s) or condi-
tions as authorized herein.

(4) The committee chair shall cause copies of the initial
decision to be served on the parties and their legal counsel of
record. The committee chair shall also promptly transmit a
copy of the decision and the record of the committee's pro-
ceedings to the president.

(5) In cases involving allegations of sexual misconduct,
the chair of the student conduct committee, on the same date
as the initial decision is served on the respondent, will serve
a written notice upon the complainant informing the com-
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plainant whether the allegations of sexual misconduct were
found to have merit and describing any disciplinary sanctions
and/or conditions imposed upon the respondent for the com-
plainant's protection, including suspension or dismissal of the
respondent. Complainant may appeal the student conduct
committee's initial decision to the president subject to the
same procedures and deadlines applicable to other parties.
The notice will also inform the complainant of their appeal
rights.

NEW SECTION

WAC 132L-351-095 Appeal from student conduct
committee initial decision. (1) A party who is aggrieved by
the findings or conclusions issued by the student conduct
committee may appeal the committee's initial decision to the
president by filing a notice of appeal with the president's
office within ten days of service of the committee's initial
decision. Failure to file a timely appeal constitutes a waiver
of the right and the initial decision shall be deemed final.

(2) The notice of appeal must identify the specific find-
ings of fact and/or conclusions of law in the initial decision
that are challenged and must contain argument why the
appeal should be granted. If necessary to aid review, the pres-
ident may ask for additional briefing from the parties on
issues raised on appeal. The president's review shall be
restricted to the hearing record made before the student con-
duct committee and will normally be limited to a review of
those issues and arguments raised in the notice of appeal.

(3) The president shall provide a written decision to all
parties within twenty days after receipt of the notice of
appeal. The president's decision shall be final and shall
include a notice of any rights to request reconsideration and/
or judicial review.

(4) In cases involving allegations of sexual misconduct,
the president, on the same date that the final decision is
served upon the respondent, shall serve a written notice
informing the complainant of the final decision. This notice
shall inform the complainant whether the sexual misconduct
allegation was found to have merit and describe any disci-
plinary sanctions and/or conditions imposed upon the respon-
dent for the complainant's protection, including suspension or
dismissal of the respondent.

(5) The president shall not engage in an ex parte commu-
nication with any of the parties regarding an appeal.

NEW SECTION

WAC 132L-351-100 Summary suspension. (1) Sum-
mary suspension is a temporary exclusion from specified col-
lege premises or denial of access to all activities or privileges
for which a respondent might otherwise be eligible, while an
investigation and/or formal disciplinary procedures are pend-
ing.

(2) The student conduct officer may impose a summary
suspension if there is probable cause to believe that the
respondent:

(a) Has violated any provision of the code of conduct;
and

(b) Presents an immediate danger to the health, safety, or
welfare of members of the college community; or
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(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two business
days of the oral notice.

(4) The written notification shall be entitled "Notice of
Summary Suspension" and shall include:

(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated;

(b) The date, time, and location when the respondent
must appear before the conduct review officer for a hearing
on the summary suspension; and

(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has
been trespassed from the campus, a notice against trespass
shall be included that warns the student that his or her privi-
lege to enter into or remain on college premises has been
withdrawn, that the respondent shall be considered trespass-
ing and subject to arrest for criminal trespass if the respon-
dent enters the college campus other than to meet with the
student conduct officer or conduct review officer, or to attend
a disciplinary hearing.

(5) The conduct review officer shall conduct a hearing
on the summary suspension as soon as practicable after impo-
sition of the summary suspension. At the hearing the review
officer:

(a) Will determine whether there is probable cause to
believe that the summary suspension should be continued
pending the conclusion of disciplinary proceedings and/or
whether the summary suspension should be less restrictive in
scope.

(b) Provide the respondent the opportunity to explain
why summary suspension should not be continued while dis-
ciplinary proceedings are pending or why the summary sus-
pension should be less restrictive in scope.

(6) If the student fails to appear at the designated hearing
time, the conduct review officer may order that the summary
suspension remain in place pending the conclusion of the dis-
ciplinary proceedings.

(7) As soon as practicable following the hearing, the con-
duct review officer shall issue a written decision which shall
include a brief explanation for any decision continuing and/or
modifying the summary suspension and notice of any right to
appeal.

(8) To the extent permissible under applicable law, the
conduct review officer shall provide a copy of the decision to
all persons or offices who may be bound or protected by it.

(9) In cases involving allegations of sexual misconduct,
the complainant shall be notified that a summary suspension
has been imposed on the same day that the summary suspen-
sion notice is served on the respondent. The college will also
provide the complainant with timely notice of any subsequent
changes to the summary suspension order.
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NEW SECTION

WAC 132L.-351-105 Readmission after dismissal. A
student dismissed from the college may be readmitted only
on written petition to the president. Petitions must indicate
reasons that support reconsideration. The president may use
whatever review procedures are at the president's disposal in
consideration of readmission. The president shall convey a
decision in writing to the student within thirty days after com-
pletion of the review process.

NEW SECTION

WAC 132L-351-110 Brief adjudicative proceed-
ings—Authorized. Student conduct appeals involving the
following disciplinary actions:

(1) Suspensions of ten instructional days or less;

(2) Disciplinary probation;

(3) Written reprimands;

(4) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions; and

(5) Appeals by a complainant in student disciplinary pro-
ceedings involving allegations of sexual misconduct in which
the student conduct officer:

(a) Dismisses disciplinary proceedings based upon a
finding that the allegations of sexual misconduct have no
merit; or

(b) Issues a verbal warning to respondent.

NEW SECTION

WAC 132L.-351-115 Brief adjudicative proceed-
ings—Agency record. The agency record for brief adjudica-
tive proceedings shall consist of any documents regarding the
matter that were considered or prepared by the presiding offi-
cer for the brief adjudicative proceeding or by the reviewing
officer for any review. These records shall be maintained as
the official record of the proceedings.

NEW SECTION

WAC 132L-351-120 Review of rules. These rules will
be reviewed annually by the student conduct officer. The stu-
dent conduct officer, upon determining a need to revise this
code shall convene a review committee to make recommen-
dations for change in the code.

SUPPLEMENTAL PROCEDURES FOR TITLE IX
GRIEVANCES

NEW SECTION

WAC 132L-351-200 Title IX supplemental proce-
dures—Order of precedence. This supplemental procedure
applies to allegations of sexual harassment subject to Title IX
jurisdiction pursuant to regulations promulgated by the
United States Department of Education. See 34 C.F.R. Part
106. To the extent these supplemental hearing procedures
conflict with Centralia College's standard disciplinary proce-
dures in WAC 132L-351-005 through 132L-351-095, these
supplemental procedures shall take precedence.

Emergency

Washington State Register, Issue 21-01

NEW SECTION

WAC 132L-351-210 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
the Centralia College may impose disciplinary sanctions
against a student who commits, attempts to commit, or aids,
abets, incites, encourages, or assists another person to com-
mit, an act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A Centralia College
employee conditioning the provision of an aid, benefit, or
service of Centralia College on an individual's participation
in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to Centralia College's educational programs or activi-
ties, or employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and
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(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(i1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 132L1.-351-220 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during a Centralia College educational pro-
gram or activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which Centralia College exer-
cised substantial control over both the respondent and the
context in which the alleged sexual harassment occurred.
This definition includes any building owned or controlled by
a student organization that is officially recognized by the
Centralia College.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit Centralia College from pursuing
other disciplinary action based on allegations that the respon-
dent violated other provisions of Centralia College's student
conduct code, and this chapter.

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title [X
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

NEW SECTION

WAC 132L.-351-230 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title IX
coordinator, the student conduct officer will independently
review the report to determine whether there are sufficient
grounds to pursue a disciplinary action against the respondent
for engaging in prohibited conduct under Title IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serving
the notice on the respondent and the complainant, and their
respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);
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(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(i) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) Centralia College will appoint the party an advisor
of the college's choosing at no cost to the party, if the party
fails to do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 132L-351-240 Prehearing procedures. (1)
Upon receiving the disciplinary notice, the chair of the stu-
dent conduct committee will send a hearing notice to all par-
ties, in compliance with WAC 132L-351-080. In no event
will the hearing date be set less than ten days after the Title
IX coordinator provided the final investigation report to the
parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the college
intends to offer the evidence at the hearing.

NEW SECTION

WAC 1321.-351-250 Rights of parties. (1) The Centra-
lia College's student conduct procedures, this chapter and this
supplemental procedure shall apply equally to all parties.

(2) The college bears the burden of offering and present-
ing sufficient testimony and evidence to establish that the
respondent is responsible for a Title IX violation by a prepon-
derance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator will
appoint an advisor of the college's choosing on the party's
behalf at no expense to the party.

NEW SECTION

WAC 132L-351-260 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
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reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132L-351-270 Initial order. (1) In addition to
complying with WAC 132L-351-090, the student conduct
committee will be responsible for conferring and drafting an
initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to the college's educational programs or activi-
ties; and
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(h) Describes the process for appealing the initial order
to the college's president.

(2) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 132L-351-280 Appeals. (1) The parties shall
have the right to appeal from the initial order's determination
of responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The right to appeal will be
subject to the same procedures and time frames set forth in
WAC 132L-351-095.

(2) The president or their delegate will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) President's office shall serve the final decision on the
parties simultaneously.
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 20-253—Filed December 4, 2020, 5:03 p.m., effective December 4,
2020, 5:03 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this rule is to open Puget Sound
Crab Management Region 1 to commercial harvest and com-
mercial pot deployment effective December 8, 2020, at 7:00
a.m.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-45500M; and amending WAC 220-340-455
and 220-352-340.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this emer-
gency rule:

(1) Opens Puget Sound Crab Management Region 1 to
commercial harvest and commercial pot deployment effec-
tive December 8, 2020, at 7:00 a.m. to harvest remaining
available quota;

(2) Permits commercial crab harvest in Puget Sound
within Crab Management Regions 2 West, 3-2, and 3-3 until
further notice;

(3) Closes commercial crab harvest in Crab Management
Regions 2 East and 3-1 until further notice;

(4) Sets a limit of twenty-five pots per license per buoy
tag number in Crab Management Region 1 and fifty pots per
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license per buoy tag number in commercial crab Regions 2
West, 3-2, and 3-3;

(5) Requires fishers to declare participation in Region 1
and 2E fisheries.

Crab Management Region 1 will open to commercial
harvest at 7:00 a.m. on December 8, 2020, to harvest remain-
ing available quota. In 2 West, 3-2, and 3-3 the available all
citizen is sufficient to accommodate continued all citizen
commercial harvest. These provisions are in conformity with
agreed management plans with applicable tribes. These man-
agement plans are entered into as required by court order.
The Puget Sound commercial season is structured to meet
harvest allocation objectives negotiated with applicable
treaty tribes and outlined in the management plans. There is
insufficient time to adopt permanent rules. Further adjust-
ment of season structure may be made pending updated har-
vest data.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 4, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-45500N Commercial crab fishery—
Seasons and areas—Puget Sound. Notwithstanding the
provisions of WAC 220-340-450:

(1) Effective immediately until further notice, it is illegal
to harvest Dungeness crab for commercial purposes in Crab
Management Regions 2 East and 3-1.

(2) Effective immediately until 6:59 a.m. on December
8, 2020, it is illegal to harvest Dungeness crab for commer-
cial purposes in Crab Management Region 1.

(3) Effective 7:00 a.m. on December 8§, 2020, it is per-
missible to harvest Dungeness crab for commercial purposes
in Crab Management Region 1.

(4) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in Crab Management Regions 2 West, 3-2, and 3-3.

(5) Effective 7:00 a.m. on December 8, 2020, it is per-
missible to harvest Dungeness crab for commercial purposes
in the following areas in Crab Management Region 1:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
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western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern most oil dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(6) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in the following area in Crab Management Region 2
West:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N, 122°26.
T42'W).

(7) Effective immediately until further notice, the fol-
lowing areas are closed to commercial crab fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123° 7.0' longi-
tude line projected from the new Dungeness light due south
to the shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D a line from the eastern tip of
Ediz Hook to the ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

(8) Effective immediately until further notice it is unlaw-
ful for any person to harvest crabs for commercial purposes
with more than 50 pots per license per buoy tag number in
Crab Management Regions 2W, 3-2, and 3-3.

(9) Effective 7:00 a.m. on December 8, 2020, it is unlaw-
ful for any person to harvest crabs for commercial purposes
with more than 25 pots per license per buoy tag number in
Crab Management Region 1.

(10) All remaining, undeployed buoy tags per license per
region must be onboard the designated vessel and available
for immediate inspection.

NEW SECTION

WAC 220-352-34000G Puget Sound crab —Addi-
tional reporting requirements. Notwithstanding the provi-
sions of WAC 220-352-340:

1) Non-treaty commercial fishers that intend to harvest
in Crab Management Region 1 or 2E must declare intent to
fish prior to the opening date by registering on the WDFW
Puget Sound commercial crabbing webpage or sending an
email to crab.report@dfw.wa.gov, detailing the following
information:

(a) Vessel Operator Name

(b) Vessel Name and Vessel Registration Number
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(c) Permit Number(s) to be Fished
(d) Crab Management Area to be fished
(e) Initial Fishing Date

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-340-45500M Commercial crab fishery—Sea-
sons and areas—Puget Sound. (20-
251)
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EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed December 7, 2020, 11:01 a.m., effective December 9, 2020]

Effective Date of Rule: December 9, 2020.

Purpose: The department is extending the amendment of
the rules listed below to assure nursing homes are not signifi-
cantly impeded from admitting and caring for residents
during the COVID-19 outbreak. These amendments will con-
tinue to align state nursing home rules with federal rules that
are suspended or amended to help facilitate care during the
COVID-19 pandemic. The federal rules were amended to
remove the timelines for completing and transmitting resi-
dent assessments, and to delay the requirement by thirty days
for a preadmission screening and resident review (PASRR)
screening prior to admission to a nursing home. Federal rules
also amended care-planning timelines, discharge and transfer
notice requirements, and requirements that ensure residents
can meet in groups. The rules identified below currently
require a PASRR screen prior to admission, have timelines
for completion of the comprehensive resident assessment and
care plan, and have timelines for the transmission of the resi-
dent assessment. These rules also establish the right of resi-
dents to participate in resident groups and require specific
notice and time requirements before a resident discharge or
transfer can occur.

The department filed a CR-101 Preproposal statement of
inquiry as WSR 20-17-005 on August 5, 2020, to begin the
permanent rule-making process. In addition, under the rule
development phase of rule making, the department is in dis-
cussions about adding language to the rules to explain the cir-
cumstances and time periods under which suspension of rules
due to COVID is necessary.

Citation of Rules Affected by this Order: Repealing
WAC 388-97-0920; and amending WAC 388-97-0120, 388-
97-1000, 388-97-1020, 388-97-1915, and 388-97-1975.

Statutory Authority for Adoption: RCW 74.42.620.

Other Authority: Chapter 74.34 RCW.
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The continued threat of
COVID-19 to our most vulnerable populations is significant,
especially for those receiving long-term care services in their
homes and congregate settings, such as long-term care facili-
ties.

PASRR, resident assessment, and care planning: Current
nursing home rules require a PASRR screen, typically per-
formed by hospital staff prior to admission to a nursing home,
followed by further evaluation from state agency staff or con-
tractors under certain circumstances. Hospital staff are expe-
riencing an extremely high workload during the pandemic
due to the increased number of admissions, coupled with a
reduced number of available staff. Additionally, face-to-face
evaluation of the transferring resident continues to be
restricted in many counties. The PASRR, care-planning and
comprehensive assessment amendments will align state nurs-
ing home rules with federal rules that were suspended or
amended to help facilitate care during the COVID-19 out-
break by shortening the transfer time from hospital to nursing
home, and increasing the flexibility for nursing home staff to
be able to prioritize immediate or emergency care needs of
incoming residents.

Resident groups: Current rules establish resident rights
to participate in resident groups and require the facility to
assist with the organization of a group. Extending the amend-
ment of these rules will permit facilities to restrict resident
groups, and meets the state and federal recommendations for
social distancing and limited gatherings. Extending this
amendment also aligns state rules with federal rules that were
suspended to accomplish social distancing recommendations.

Transfer and discharge notice: Current nursing home
rules regarding discharge and transfer from a nursing home
have specific criteria around when transfer or discharge can
occur, and specific notice and time period requirements that
must be met before a discharge or transfer can occur. The
COVID-19 pandemic continues to necessitate that transfer
and discharge decisions be made and implemented more
quickly than the nursing home rules permit. Extending this
amendment would decrease the notice requirements for trans-
fer or discharge, and help expedite infection control pro-
cesses and maximize the availability of nursing home beds. It
would also align state nursing home rules with federal rules
that were suspended or amended so facilities could more eas-
ily cohort residents to meet infection control goals.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 5, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 5, Repealed 1.

Date Adopted: November 30, 2020.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-0120 Individual transfer and discharge
rights and procedures. (1) The skilled nursing facility and
nursing facility must comply with all of the requirements of
42 C.F.R. § 483.10 and § 483.12, and RCW 74.42.450, or
successor laws, and the nursing home must comply with all
of the requirements of RCW 74.42.450 (1) through (4) and
(7), or successor laws, including the following provisions and
must not transfer or discharge any resident unless:

(a) At the resident's request;

(b) The transfer or discharge is necessary for the resi-
dent's welfare and the resident's needs cannot be met in the
facility;

(¢) The transfer or discharge is appropriate because the
resident's health has improved enough so the resident no lon-
ger needs the services provided by the facility;

(d) The safety of individuals in the facility is endan-
gered;

(e) The health of individuals in the facility would other-
wise be endangered; or

(f) The resident has failed, after reasonable and appropri-
ate notice, to pay for a stay at the facility.

(2) The following notice requirements apply if a nursing
home/facility initiates the transfer or discharge of a resident.
The notice must:

(a) Include all information required by 42 C.F.R. § 483.
12 when given in a nursing facility;

(b) Be in writing, in language the resident understands;

(c) Be given to the resident, the resident's surrogate deci-
sion maker, if any, the resident's family and to the depart-
ment;

(d) Be provided thirty days in advance of a transfer or
discharge initiated by the nursing facility, except that the
notice may be given as soon as practicable when the facility
cannot meet the resident's urgent medical needs, or under the
conditions described in (1)(c), (d), and (e) of this section; and

(e) Be provided fifteen days in advance of a transfer or
discharge initiated by the nursing home, unless the transfer is
an emergency.

(3) The nursing home must:

(a) Provide sufficient preparation and orientation to the
resident to ensure safe and orderly transfer or discharge from
the nursing home;

(b) Attempt to avoid the transfer or discharge of a resi-
dent from the nursing home through the use of reasonable
accommodations unless agreed to by the resident and the
requirements of WAC 388-97-0080 are met; and
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(c) Develop and implement a bed-hold policy. This pol-
icy must be consistent with any bed-hold policy that the
department develops.

(4) The nursing home ((mastprevide-the)) bed-hold pol-
icy((rm%ﬁ&tgﬂ—fefm&ﬁeﬁﬁes{deﬂtraﬂd—a—famih—membeﬁ

Ata-minimum-the peliey)) must state, at a minimum:

(a) The number of days, if any, the nursing home will
hold a resident's bed pending return from hospitalization or
social/therapeutic leave;

(b) That a medicaid eligible resident, whose hospitaliza-
tion or social/therapeutic leave exceeds the maximum num-
ber of bed-hold days will be readmitted to the first available
semi-private bed, provided the resident needs nursing facility
services. Social/therapeutic leave is defined under WAC 388-
97-0001. The number of days of social/therapeutic leave
allowed for medicaid residents and the authorization process
is found under WAC 388-97-0160; and

(¢) That a medicaid eligible resident may be charged if
he or she requests that a specific bed be held, but may not be
charged a bed-hold fee for the right to return to the first avail-
able bed in a semi-private room.

(5) The nursing facility must send a copy of the federally
required transfer or discharge notice to:

(a) The department's home and community services
when the nursing home has determined under WAC 388-97-
0100, that the medicaid resident's health has improved suffi-
ciently so that the resident no longer needs the services pro-
vided by the facility; and

(b) The department's designated local office when the
transfer or discharge is for any of the following reasons:

(i) The resident's needs cannot be met in the facility;

(i1) The health or safety of individuals in the facility is
endangered; or

(iii) The resident has failed to pay for, or to have paid
under medicare or medicaid, a stay at the facility.

AMENDATORY SECTION (Amending WSR 18-11-001,
filed 5/2/18, effective 6/2/18)

WAC 388-97-1000 Resident assessment. (1) The nurs-
ing home must:

(a) Provide resident care based on a systematic, compre-
hensive, interdisciplinary assessment, and care planning pro-
cess in which the resident participates, to the fullest extent
possible;

(b) Conduct initially and periodically a comprehensive,
accurate, standardized, reproducible assessment of each resi-
dent's functional capacity;

(c) ((Atthe-time)) As soon as practicable after each resi-
dent is admitted:

(i) Have physician's orders for the resident's immediate
care; and

(i1) Ensure that the resident's immediate care needs are
identified in an admission assessment.

(d) Ensure that the comprehensive assessment of a resi-
dent's needs describes the resident's capability to perform
daily life functions and significant impairments in functional
capacity.
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(2) The comprehensive assessment must include at least
the following information:

(a) Identification and demographic information;

(b) Customary routine;

(c) Cognitive patterns;

(d) Communication;

(e) Vision;

(f) Mood and behavior patterns;

(g) Psychosocial well-being;

(h) Physical functioning and structural problems;

(i) Continence;

(j) Disease diagnosis and health conditions;

(k) Dental and nutritional status;

(1) Skin conditions;

(m) Activity pursuit;

(n) Medications;

(o) Special treatments and procedures;

(p) Discharge potential;

(q9) Documentation of summary information regarding
the assessment performed; and

(r) Documentation of participation in assessment.

(3) ((Fhenursing—heme—must-econduet—comprehensive
assessments:

4))) The nursing home must ensure that:

(a) ((Each—residentis—assessedrnotess-thanonee—every
three-meonths;and)) As appropriate, the resident's assessment
is revised to assure the continued accuracy of the assessment;
and

(b) The results of the assessment are used to develop,
review and revise the resident's comprehensive plan of care
under WAC 388-97-1020.

((®)) (4) The skilled nursing facility and nursing facil-
ity must:

(a) For the required assessment, complete the state
approved resident assessment instrument (RAI) for each res-
ident in accordance with federal requirements;

(b) Maintain electronic or paper copies of completed res-
ident assessments in the resident's active medical record for
fifteen months; this information must be maintained in a cen-
tralized location and be easily and readily accessible;

(c) Place the hard copies of the signature pages in the
clinical record of each resident if a facility maintains their
RALI data electronically and does not use electronic signa-
tures;

(d) ((Assess—each—residentnot]ess—than—every—three
te})) Transmit all state and federally required RAI infor-
mation for each resident to the department((:
9)) in a manner and time period approved by the depart-
ment((3
(i) —Within .fs urteet: d“? 5—of Esﬁ.if}; tion—of anyRAL
. Ciit)-Within ff.” cen Eij)s).ff diseharging or admitting ¢
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AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-1020 Comprehensive plan of care. (1)
The nursing home must develop a comprehensive plan of
care for each resident that includes measurable objectives and
timetables to meet a resident's medical, nursing and mental
and psychosocial needs that are identified in the comprehen-
sive assessment.

(2) The comprehensive plan of care must:

(a) Describe the services that are to be furnished to attain
or maintain the resident's highest practicable physical, men-
tal, and psychosocial well-being as required under WAC 388-
97-1060;

(b) Describe any services that would otherwise be
required, but are not provided due to the resident's exercise of
rights, including the right to refuse treatment (refer to WAC
388-97-0300 and 388-97-0260;

(c) ((B&de’vfe}eped—withm—.seve&days—&fteﬁeemp}eﬁeﬂef

td))) Be prepared by an interdisciplinary team that
includes the attending physician, a registered nurse with
responsibility for the resident, and other appropriate staff in
disciplines as determined by the residents needs;

((€e))) (d) Consist of an ongoing process which includes
a meeting if desired by the resident or the resident's represen-
tative; and

((#)) (e) Include the ongoing participation of the resi-
dent to the fullest extent possible, the resident's family or the
resident's surrogate decision maker.

(3) The nursing home must implement a plan of care to
meet the immediate needs of newly admitted residents, prior
to the completion of the comprehensive assessment and plan
of care.

(4) The nursing home must:

(a) Follow the informed consent process with the resi-
dent as specified in WAC 388-97-0260, regarding the inter-
disciplinary team's plan of care recommendations;

(b) Respect the resident's right to decide plan of care
goals and treatment choices, including acceptance or refusal
of plan of care recommendations;

(¢) Include in the interdisciplinary plan of care process:

(1) Staff members requested by the resident; and

(i1) Direct care staff who work most closely with the res-
ident.

(d) Respect the resident's wishes regarding which indi-
viduals, if any, the resident wants to take part in resident plan
of care functions;

(e) Provide reasonable advance notice to and reasonably
accommodate the resident family members or other individu-
als the resident wishes to have attend, when scheduling plan
of care meeting times; and

(f) Where for practical reasons any individuals signifi-
cant to the plan of care process, including the resident, are
unable to attend plan of care meetings, provide a method for
such individuals to give timely input and recommendations.

(5) The nursing home must ensure that each comprehen-
sive plan of care:

(a) Designates the discipline of the individuals responsi-
ble for carrying out the program; and
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(b) Is reviewed at least quarterly by qualified staff, as
part of the ongoing process of monitoring the resident's needs
and preferences.

AMENDATORY SECTION (Amending WSR 15-18-026,
filed 8/25/15, effective 9/25/15)

WAC 388-97-1915 PASRR requirements ((prior—te
admission—of)) for new residents. ((Prierto-every)) Within
thirty days of admission ((ef-a—newrestdent)), the nursing
facility must:

(1) Complete a PASRR level I screening, or verify that a
PASRR level I screening has been completed((;and-deny
admisstonuntil-that-sereeninghas-been-completed)).

(2) Require a PASRR level II evaluation, or verify that a
PASRR level II evaluation has been ((eempleted)) requested
when the individual's PASRR level I screening indicates that
the individual may have serious mental illness and/or intel-

lectual disability or related condltlon((—&nd—éeﬂ-yhadimss*eﬂ

nursing-factity-serviees)).

(3) ((Peeclineto—admitany—individualwhese PASRR
level Hevaluation-determines-that he-or-she-doesnetrequire
m]ﬂsmg. fﬂs.ihtj Ser 1.555.3* that a-nursing facility-placements

))) Coordinate with PASRR evaluators to the maxi-
mum extent practicable in order to avoid duplicative assess-
ments and effort, and to ensure continuity of care for nursing
facility residents with a serious mental illness and/or an intel-
lectual disability or related condition.

AMENDATORY SECTION (Amending WSR 15-18-026,
filed 8/25/15, effective 9/25/15)

WAC 388-97-1975 PASRR requirements after
admission of a resident. (FeHowing)) After the thirtieth day
of a resident's admission, the nursing facility must:

(1) Review all level I screening forms for accuracy. If at
any time the facility finds that the previous level I screening
was incomplete, erroneous or is no longer accurate, the facil-
ity must immediately complete a new screening using the
department's standardized level I form, following the direc-
tions provided by the department's PASRR program. If the
corrected level I screening identifies a possible serious men-
tal illness or intellectual disability or related condition, the
facility must notify DDA and/or the mental health PASRR
evaluator so a level II evaluation can be conducted.

(2) Record the evidence of the level I screening and level
II determinations (and any subsequent changes) in the resi-
dent assessment in accordance with the schedule required
under WAC 388-97-1000.
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(3) Maintain the level I form and the level II evaluation
report in the resident's active clinical record.

(4) Immediately complete a level I screening using the
department's standardized form if the facility discovers that a
resident does not have a level I screening in his or her clinical
record, following directions provided by the department's
PASRR program. If the level I screening identifies a possible
serious mental illness or intellectual disability or related con-
dition, notify the DDA and/or mental health PASRR evalua-
tor so a level II evaluation can be conducted.

(3) (Notify the DDA-and/or mental-health PASRReval-

£6))) Notify the DDA and/or mental health PASRR eval-
uator when a resident who was admitted with an advance cat-
egorical determination appears likely to need nursing facility
services for longer than the period specified by DDA and/or
the mental health PASRR evaluator, so that a full assessment
of the individual's need for specialized services can be per-
formed. This notification must occur as soon as the nursing
facility anticipates that the resident will require more than the
number of days of nursing facility services authorized for the
specific advance categorical determination and no later than
five days before expiration of the period (three days for pro-
tective services) unless good cause is documented for later
notification.

(D)) (6) Immediately notify the DDA and/or mental
health PASRR evaluator for a possible resident review when
there has been a significant change in the physical or mental
condition, as defined in WAC 388-97-1910, of any resident
who has been determined to have a serious mental illness or
intellectual disability or related condition. Complete a new
level I screening for the significant change.

((68))) (7) Provide or arrange for the provision of any ser-
vices recommended by a PASRR level II evaluator that are
within the scope of nursing facility services. If the facility
believes that the recommended service either cannot or
should not be provided, the facility must document the rea-
son(s) for not providing the service and communicate the rea-
son(s) to the level II evaluator.

((9Y)) (8) Immediately complete a new level I screening
using the department's standardized form if the facility finds
that a resident, not previously determined to have a serious
mental illness, develops symptoms of a serious mental ill-
ness, and refer the resident to the mental health PASRR eval-
uator for further evaluation.

((H9))) (9) Provide services and interventions that com-
plement, reinforce and are consistent with any specialized
services recommended by the level II evaluator. The resi-
dent's plan of care must specify how the facility will integrate
relevant activities to achieve this consistency and the
enhancement of the PASRR goals.

(1)) (10) Discharge, in accordance with WAC 388-
97-0120, any resident with a serious mental illness or intel-
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lectual disability or related condition who does not meet
nursing facility level of care, unless the resident has continu-
ously resided in the facility for at least thirty months and
requires specialized services. The nursing facility must coop-
erate with DDA and/or mental health PASRR evaluator as it
prepares the resident for a safe and orderly discharge.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-97-0920 Participation in resident and family
groups.

WSR 21-01-036
EMERGENCY RULES
RENTON TECHNICAL COLLEGE
[Filed December 7, 2020, 11:16 a.m., effective December 7, 2020]

Effective Date of Rule: December 7, 2020.

Purpose: The Department of Education (DOE) issued
updated Title IX rules on May 22, 2020, which take effect
August 14, 2020, forward. The updated rules incorporate new
Title IX student conduct code requirements that necessitate
Renton Technical College chapter 495E-110 WAC, amend-
ing WAC 495E-110-230 - 495E-110-310, and repealing
WAC 495E-110-170 - 495E-110-200 of the student conduct
code and hearing procedure, no later than August 14, 2020, to
remain in compliance with the updated DOE requirements.

Citation of Rules Affected by this Order: New WAC
495E-110-230, 495E-110-240, 495E-110-250, 495E-110-
260, 495E-110-270, 495E-110-280, 495E-110-290, 495E-
110-300 and 495E-110-310; and repealing WAC 495E-110-
170, 495E-110-180, 495E-110-190, and 495E-110-200.

Statutory Authority for Adoption: Title IX of Education
Amendments of 1972; RCW 28B.50.140.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: Emergency rules adding and
repealing rules to chapter 495E-110 WAC, Student conduct
code and hearing procedure rules are necessary for compli-
ance with the DOE updated Title IX rules issued on May 22,
2020, and requiring implementation of updated student con-
duct code requirements related to Title IX no later than
August 14, 2020. The college intends to proceed with perma-
nent rule making on these subjects in the near future.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 9, Amended 0, Repealed 4; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 7, 2020.

Eduardo Rodriguez
Vice President of
Administration and Finance

SUPPLEMENTAL TITLE IX STUDENT CONDUCT
PROCEDURES

NEW SECTION

WAC 495E-110-230 Order of precedence. This sup-
plemental procedure applies to allegations of sexual harass-
ment subject to Title IX jurisdiction pursuant to regulations
promulgated by the United States Department of Education.
See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with the college's standard disci-
plinary procedures, WAC 495E-110-010 through 495E-110-
220, these supplemental procedures shall take precedence.

NEW SECTION

WAC 495E-110-240 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
the college may impose disciplinary sanctions against a stu-
dent who commits, attempts to commit, or aids, abets, incites,
encourages, or assists another person to commit, an act(s) of
"sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A college employee condi-
tioning the provision of an aid, benefit, or service of college
on an individual's participation in unwelcome sexual con-
duct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to the college's educational programs or activities, or
employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
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of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(i1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 495E-110-250 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during a college educational program or
activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which the college exercised
substantial control over both the respondent and the context
in which the alleged sexual harassment occurred. This defini-
tion includes any building owned or controlled by a student
organization that is officially recognized by the college.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit the college from pursuing other
disciplinary action based on allegations that the respondent
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violated other provisions of the college's student conduct
code, WAC 495E-110-030.

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

NEW SECTION

WAC 495E-110-260 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title IX
coordinator, the student conduct officer will independently
review the report to determine whether there are sufficient
grounds to pursue a disciplinary action against the respondent
for engaging in prohibited conduct under Title IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serving
the notice on the respondent and the complainant, and their
respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(i) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) The college will appoint the party an advisor of the
college's choosing at no cost to the party, if the party fails to
do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 495E-110-270 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the chair of the student con-
duct committee will send a hearing notice to all parties, in
compliance with WAC 495E-110-120. In no event will the
hearing date be set less than ten days after the Title IX coor-
dinator provided the final investigation report to the parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the college
intends to offer the evidence at the hearing.

Emergency
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NEW SECTION

WAC 495E-110-280 Rights of parties. (1) The col-
lege's student conduct procedures and this supplemental pro-
cedure shall apply equally to all parties.

(2) The college bears the burden of offering and present-
ing sufficient testimony and evidence to establish that the
respondent is responsible for a Title IX violation by a prepon-
derance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator will
appoint an advisor of the college's choosing on the party's
behalf at no expense to the party.

NEW SECTION

WAC 495E-110-290 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.
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NEW SECTION

WAC 495E-110-300 Initial order. (1) In addition to
complying with WAC 495E-110-140, the student conduct
committee will be responsible for conferring and drafting an
initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to the college's education programs or activities;
and

(h) Describes the process for appealing the initial order
to the college president.

(2) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 495E-110-310 Appeals. (1) The parties shall
have the right to appeal from the initial order's determination
of responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The right to appeal will be
subject to the same procedures and time frames set forth in
WAC 495E-110-150.

(2) The president or their delegate will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) The president's office shall serve the final decision on
the parties simultaneously.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 495E-110-170  Supplemental sexual misconduct
procedures.

WAC 495E-110-180
WAC 495E-110-190
WAC 495E-110-200

Supplemental definitions.
Supplemental complaint process.

Supplemental appeal rights.
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WSR 21-01-040
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 8, 2020, 8:52 a.m., effective December 8, 2020, 8:52 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Due to the ongoing national and state emer-
gency relating to COVID-19, the United States Postal Service
(USPS) has made temporary changes to its certified mail sig-
nature gathering procedures to limit direct contact with recip-
ients. This emergency WAC will clarify that these temporary
procedures employed by USPS are acceptable for purposes of
certified mail service. The department filed a CR-101 Prepro-
posal statement of inquire [inquiry] under WSR 20-09-148
and is actively pursuing permanent adoption, drafting lan-
guage to propose under a CR-102 proposal.

Citation of Rules Affected by this Order: New WAC
388-14A-2210.

Statutory Authority for Adoption: RCW 26.23.110,
34.05.220, 74.08.090, 74.20A.055.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: USPS certified mail delivery
procedures have already been changed. This has had an
immediate effect on our ability to serve notices by certified
mail. This emergency rule will ensure child support enforce-
ment actions can continue, providing crucial financial
resources to clients.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 1, Amended 0, Repealed 0.

Date Adopted: December 7, 2020.

Katherine I. Vasquez
Rules Coordinator

NEW SECTION

WAC 388-14A-2210 What is the procedure for ser-
vice by certified mail during the COVID-19 emergency?
(1) Due to the ongoing national and state emergency relating
to COVID-19, the united states postal service has made tem-
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porary changes to its certified mail signature gathering proce-
dures to limit direct contact with recipients. As long as these
special signature gathering procedures remain in effect, the
division of child support (DCS) will consider service by cer-
tified mail, return receipt requested when required under
chapter 388-14A WAC to be successful ten days after the fol-
lowing requirements are satisfied:

(a) The notice is sent by certified mail, return receipt
requested, with restricted delivery to the noncustodial or cus-
todial parent DCS is serving; and

(b) The postal service employee signs the receipt on
behalf of the individual taking delivery as required by current
postal service restricted delivery procedures.

(2) The individual taking delivery under section (1)(b) of
this section is presumed to be the subject of service or the
authorized agent of the subject.

WSR 21-01-042
EMERGENCY RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 8, 2020, 9:38 a.m., effective December 8, 2020, 9:38 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to align
truancy timelines for alternative learning experience (ALE)
settings with revised timelines in the non-ALE setting. The
Office of the Superintendent of Public Instruction (OSPI)
established truancy requirements in ALE aligned with tru-
ancy requirements of non-ALE settings set to take effect Jan-
uary 1, 2021. OSPI has since filed an emergency rule in
November 2020 (WAC 392-401A-035, WSR 20-17-086)
modifying these requirements for the non-ALE setting
through March 1, 2021, in response to the COVID-19 pan-
demic. This revision aligns ALE timelines with the March 1
date.

Citation of Rules Affected by this Order: Amending
WAC 392-550-040.

Statutory Authority for Adoption: RCW 28A.232.010,
28A.232.030.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The COVID-19 pandemic has
required that many school districts shift their instructional
models in school year 2020-21, either completely or partially,
in order to ensure the safety of their students, staff, and com-
munities. The immediate adoption of this emergency rule is
therefore necessary for the preservation of the public health,
safety, and general welfare in order to support districts in
implementing remote learning and support students in access
learning. By extending the period before districts are required
to implement truancy protocols in ALE settings, OSPI
intends to provide districts additional time to refine their stu-
dent tracking and engagement processes and continue to

Emergency
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attempt to engage families similar to the extension in the non-
ALE setting.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 8, 2020.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 20-15-062,
filed 7/10/20, effective 8/10/20)

WAC 392-550-040 Truancy. (1) This section provides
the process for determining truancy, required interventions,
and a threshold for filing a truancy petition for students
enrolled in alternative learning experience courses. Begin-
ning ((Fanwary)) March 1, 2021, this process should be used
in place of the thresholds provided in RCW 28A.225.030. All
other requirements of compulsory attendance outlined in
chapter 28A.225 RCW apply.

(2) If a child required to attend school under RCW
28A.225.010 fails to meet the contact requirements of an
alternative learning experience under this chapter without
valid justification, the school district or charter school in
which the child is enrolled must perform the following proce-
dures:

(a)(i) The school district or charter school must inform
the child's parent by a notice through direct personal contact
whenever the child has failed to make weekly contact without
valid justification.

(i1) The notice must inform the parent of the potential
consequences of additional missed weekly contacts.

(ii1) The school district or charter school must ensure that
this notification is in a language the parents understand,
which may require language assistance for parents with lim-
ited-English proficiency under Title VI of the Civil Rights
Act of 1964.

(b)(1) After the second consecutive week of missed con-
tact without valid justification or third cumulative week of
missed contact without valid justification, the school district
or charter school must schedule a conference with the parent
and child to discuss the missed contact, administer a screener,
and develop a data-based intervention plan to reduce the
child's missed contacts.
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(i) The purpose of the conference is to understand the
underlying reasons for the missed contact and to develop an
intervention plan to address them.

(iii) In middle school and high school, the conference
must include the application of the Washington assessment of
the risks and needs of students (WARNS), or other screener
that identifies barriers to attendance, by a school district's
designee under RCW 28A.225.026.

(iv) The conference may take place in-person, by phone,
or through interactive video communication.

(v) The conference must take place within one calendar
week.

(vi) If the child's parent does not attend the scheduled
conference, the conference may be conducted with the stu-
dent and school official. The parent must be notified of the
steps to be taken to eliminate the child's missed weekly con-
tacts.

(3)(a)(1) If the actions performed under subsection (2) of
this section are not successful in substantially reducing an
enrolled student's missed weekly contacts without valid justi-
fication, the school district or charter school must file a peti-
tion and supporting affidavit for a civil action with the juve-
nile court alleging a violation of RCW 28A.225.010 by the
parent, the child, or the parent and the child.

(1) The petition must be filed no later than the fifth con-
secutive or sixth cumulative missed weekly contact without
valid justification. The petition may be filed earlier and it
may include the student's previous history of unexcused
absences.

(b) A petition filed under this section must include the
supporting documentation as provided in RCW 28A.225.-
030(1).

(c) For nonresident students, the petition must be filed in
the county juvenile court that is most accessible for the stu-
dent and parent. When determining the appropriate county
court in which to file a truancy petition for nonresident stu-
dents, the following must be considered:

(i) Proximity to the student or parents' primary place of
residence;

(i1) The guidance from the juvenile court closest to the
student or parents' primary place of residence; and

(iii) Preference stated by the student or parent, if commu-
nication with the parent(s) has been established.

(4) The petition must follow the requirements of RCW
28A.225.035.

(5)(a) Pursuant to RCW 28A.225.035, the petition must
be stayed and the child and the child's parents must be
referred to a community truancy board or other coordinated
means of intervention.

(b) The school district or charter school offering alterna-
tive learning experience course(s), or program designee, is
responsible for coordinating with the juvenile court to deter-
mine whether a community truancy board is the best inter-
vention for the child or if another coordinated means of inter-
vention will be more likely to support the student to return to
school.
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WSR 21-01-048
EMERGENCY RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed December 8, 2020, 1:47 p.m., effective December 8, 2020, 1:47 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: WAC 246-817-120 Examination content,
emergency rule. This adopted emergency rule will extend
WSR 20-17-038 filed August 10, 2020. The dental quality
assurance commission (commission) adopted WSR 20-17-
038 to add the Joint Commission on National Dental Exam-
ination's (JCNDE) Dental Licensure Objective Structured
Clinical Examination (DLOSCE) to the list of allowable
practical/clinical examinations and to allow an applicant to
pass components of the practical examination using one or
more testing agencies, rather than only one agency.

Citation of Rules Affected by this Order: Amending
WAC 246-817-120.

Statutory Authority for Adoption: RCW 18.32.0365.

Other Authority: RCW 18.32.040 and 18.32.002.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: In response to the coronavirus
disease (COVID-19), all regional, patient-based clinical den-
tist examinations are cancelled for 2020 in the United States.
We are expecting similar examination restriction in 2021.

The commission received a request from the University
of Washington, School of Dentistry and other dental organi-
zations to approve a new nonpatient-based clinical exam. The
DLOSCE is a practical/clinical examination that is computer-
based and does not use live patients. Adding DLOSCE to the
list of allowable practical/clinical examinations will allow
current graduates the opportunity to obtain Washington state
dentist licensure while other examinations are temporarily
unavailable.

On June 5, 2020, the commission also determined addi-
tional change was necessary to WAC 246-817-120 to allow
graduates to obtain manikin-based clinical examination from
more than one testing agency. Regional examination testing
agencies have developed manikin-based clinical dentist
examinations to replace patient-based. However, one or more
of the testing agencies are unable to offer all required sections
through manikin-based examination. Removing the require-
ment for all examination content sections to be passed with a
single testing agency will provide additional options for new
graduates to obtain clinical examinations for Washington
state dentist licensure.

Standard rule making takes approximately nine to twelve
months. The commission is proceeding with permanent rule
making under WSR 20-18-040 filed on August 27, 2020.
Current patient-based clinical dentist examinations are can-
celled for 2020 in the United States because of the COVID-
19 pandemic and [are] expected to be cancelled for 2021. The
continuance of this emergency rule to allow computer-based
and manikin-based examinations is needed until the perma-
nent rule can be adopted so that 2020 and 2021 dentist stu-
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dent graduates have the opportunity to obtain Washington
state dentist licensure.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 3, 2020.

Aaron Stevens, DMD, Chairperson
Dental Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 19-15-094,
filed 7/22/19, effective 8/22/19)

WAC 246-817-120 Examination content. (1) An
applicant seeking dentist licensure in Washington by exam-
ination, must successfully pass a written and practical exam-
ination approved by the Dental Quality Assurance Commis-
sion (commission).

The examination will consist of:

(a) A written examination. The Integrated National
Board Dental Examination, Parts I and II of the National
Board Dental Examination, or the Canadian National Dental
Examining Board examination will be accepted, except as
provided in subsection (4) of this section.

(b) A practical examination containing at least the fol-
lowing sections:

(1) Restorative;

(i1) Endodontic;

(iii) Periodontal,

(iv) Prosthodontic; and

(v) Comprehensive treatment planning or diagnostic
skills.

(2)(a) The commission accepts the following practical
examinations provided the testing agency offers at least the
sections listed in subsection (1)(b) of this section:

(i) The Western Regional Examining Board's (WREB)
clinical examination;

(i) The Central Regional Dental Testing Services
(CRDTYS) clinical examination;

(iii)) The Commission on Dental Competency Assess-
ments (CDCA) formally known as Northeast Regional Board
(NERB) clinical examination;

(iv) The Southern Regional Testing Agency (SRTA)
clinical examination;

(v) The Council of Interstate Testing Agency's (CITA)
clinical examination;

(vi) U.S. state or territory with an individual state board
clinical examination;
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(vii) The Joint Commission on National Dental Exam-

inations dental licensure objective structured clinical exam-
ination (DLOSCE); or

(b) The commission will accept the complete National
Dental Examining Board (NDEB) of Canada clinical exam-
ination as meeting its standards if the applicant is a graduate
of an approved dental school defined in WAC 246-817-110
(2)(a).

(3) The applicant must pass all sections listed in subsec-
tion (1)(b) of this section of the practical examination with
((the-same)) one or more testing ((ageney)) agencies.

(4) The commission will only accept results of approved
practical examinations taken within the preceding five years
from the date of an application for licensure.

(5) The commission may, at its discretion, give or
require an examination in any other subject under subsection
(1)(a) and (b) of this section, whether in written or practical
form or both written and practical.

WSR 21-01-051
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 20-252—Filed December 8, 2020, 3:35 p.m., effective December 14,
2020]

Effective Date of Rule: December 14, 2020.

Purpose: The purpose of this rule is to modify rules for
coastal tributary streams, including Willapa and Grays Har-
bor tributaries, in order to prohibit fishing from a floating
device, implement selective gear rules except that only 1 sin-
gle point barbless hook is allowed and to require release of all
rainbow trout.

Citation of Rules Affected by this Order: Amending
WAC 220-312-020.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: These measures are being
taken to protect wild steelhead stocks. The majority of coastal
wild steelhead runs are expected to return below escapement
targets as they have the past four seasons and have failed to
meet management objectives. These rules are expected to
result in a reduction of wild steelhead encounters by more
than fifty percent. There is insufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 8, 2020.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-312-02000F Freshwater exceptions to
statewide rules—Coast. Effective December 14, 2020
through March 31, 2021 the following provisions of WAC
220-312-020, regarding gamefish seasons, steelhead daily
limits, fishing from a floating device, and gear and hook
restrictions for coastal tributaries, including tributaries of
Grays Harbor and Willapa Bay shall be modified as
described below. All other provisions of WAC 220-312-040
not addressed herein, or unless otherwise amended by emer-
gency rule, remain in effect:

1. Bear River (Pacific Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 30, 2021: All spe-
cies: Closed.

2. Big River (Clallam Co.), outside Olympic National
Park:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed.

3. Bogachiel River (Clallam Co.), from the mouth to
Olympic National Park boundary: Effective December 14,
2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

4. Calawah River: (Clallam Co.), from the mouth to the
forks: Effective December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.
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(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

5. Calawah, South Fork (Clallam Co.), from the mouth
to Olympic National Park boundary:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed.

6. Cedar Creek (Jefferson Co.), from the mouth to
Olympic National Park boundary:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

7. Chehalis River (Grays Harbor Co.), from the mouth
upstream, including all forks: Effective December 14, 2020
through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

8. Clearwater River (Jefferson Co.), from the mouth to
Snahapish River: Effective December 14, 2020 through
March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(¢) Release all rainbow trout.

9. Cloquallum Creek (Grays Harbor/Mason Co.),
from the mouth to the outlet at Stump Lake:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

10. Copalis River (Grays Harbor Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.
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(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

11. Dickey River (Clallam Co.), from the Olympic
National Park boundary upstream to the confluence of the
east and west forks: Effective December 14, 2020 through
March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

12. EIk Creek (Lewis/Pacific Co.): Effective January 1,
2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(¢) Release all rainbow trout.

13. EIk River (Grays Harbor Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

14. Goodman Creek (Jefferson Co.), outside of Olym-
pic National Park boundary:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

15. Hoh River (Jefferson Co.), from Olympic National
Park boundary upstream to Olympic National Park boundary
below mouth of South Fork Hoh: Effective December 14,
2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(¢) Release all rainbow trout.

16. Hoh River, South Fork (Jefferson Co.), outside of
Olympic National Park boundary: Effective December 14,
2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(¢) Release all rainbow trout.

17. Hoquiam River including West and East forks
(Grays Harbor Co.):

(a) Effective December 14, 2020 through February 28,
2021:
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(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(ii1) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

18. Humptulips River (Grays Harbor Co.), from the
mouth to confluence of East and West forks: Effective
December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

19. Joe Creek (Grays Harbor Co.), from the mouth to
Ocean Beach Rd. Bridge:

(a) Effective December 14, 2020 through December 31,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective January 1 through March 31, 2021: All spe-
cies: Closed

20. Johns River (Grays Harbor Co.), from the mouth
(Hwy. 105 Bridge) to Ballon Creek:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

21. Kalaloch Creek (Jefferson Co.), outside Olympic
National Park boundary:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

22. Moclips River (Grays Harbor Co.), from the
mouth to Quinault Indian Reservation boundary:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed
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23. Mosquito Creek (Jefferson Co.), from Olympic
National Park boundary upstream to Goodman 30000 Main-
line Bridge:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

24, Naselle River (Pacific Co.), from the Hwy. 101
Bridge to the North Fork: Effective December 14, 2020
through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

25. Naselle River, South (Pacific Co.), from the mouth
to Bean Creek:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

26. Nemah River, Middle (Pacific Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

27. Nemah River, North (Pacific Co.), from Hwy. 101
Bridge to Cruiser Creek:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

28. Nemah River, South (Pacific Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.
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(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

29. Newaukum River, including South Fork (Lewis
Co.), from mouth to Hwy. 508 Bridge near Kearny Creek:
Effective December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(¢) Release all rainbow trout.

30. Newaukum River, Middle Fork (Lewis Co.), from
mouth to Taucher Rd. Bridge: Effective December 14, 2020
through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

31. Newaukum River, North (Lewis Co.), from mouth
to 400' below Chehalis City water intake: Effective Decem-
ber 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

32. North River (Grays Harbor/Pacific Co.), from the
Hwy. 105 bridge to Raimie Creek:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

33. Palix River (Pacific Co.):

(a) From Hwy. 101 Bridge to the mouth of the Middle
Fork:

(i) Effective December 14, 2020 through February 28,
2021:

(A) All species: Fishing from a floating device is prohib-
ited.

(B) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(C) Release all rainbow trout.

(i1) Effective March 1 through March 31, 2021: All spe-
cies: Closed

(b) From the confluence with the Middle Fork upstream
(all forks including South fork Palix River and Canon River):

(i) Effective December 16, 2020 through February 28,
2021:

(A) All species: Fishing from a floating device is prohib-
ited.

(B) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(C) Release all rainbow trout.

(i1) Effective March 1 through March 31, 2021: All spe-
cies: Closed
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34. Quillayute River (Clallam Co.), from Olympic
National Park boundary upstream to confluence of Sol Duc
and Bogachiel rivers: Effective December 14, 2020 through
March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

35. Quinault River, Upper (Grays Harbor/Jefferson
Co.), from the mouth at upper end of Quinault Lake upstream
to Olympic National Park boundary: Effective December 14,
2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

36. Salmon River (Jefferson Co.), from outside
Quinault Indian Reservation and Olympic National Park:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

37. Satsop River and East Fork (Grays Harbor Co.),
from the mouth to bridge at Schafer State Park, and from 400'
below Bingham Creek Hatchery dam to the dam: Effective
December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

38. Skookumchuck River (Lewis/Thurston Co.), from
mouth to 100" below outlet of TransAlta WDFW steelhead
rearing pond located at the base of Skookumchuck Dam:
Effective December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

39. Smith Creek (near North River) (Pacific Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

40. Sol Duc River (Clallam Co.), from mouth to Hwy.
101 Bridge upstream of Klahowya campground: Effective
December 14, 2020 through March 31, 2021:
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(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

41. Sooes River (Clallam Co.), outside of Makah Indian
Reservation:

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(ii1) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

42. Van Winkle Creek (Grays Harbor Co.), from
mouth to 400' below outlet of Lake Aberdeen Hatchery:

(a) Effective December 14, 2020 through January 31,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective February 1 through March 31, 2021: All
species: Closed

43. Willapa River (Pacific Co.), from mouth (City of
South Bend boat launch) to Hwy. 6 Bridge (near the town of
Lebam): Effective December 14, 2020 through March 31,
2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

44. Willapa River, South Fork (Pacific Co.):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed

45. Wishkah River (Grays Harbor Co.), from the
mouth to 200' below the weir at the Whishkah Rearing Ponds
and from 150" upstream to 150' downstream of the Wishkah
adult attraction channel/outfall structure (within the posted
fishing boundary):

(a) Effective December 14, 2020 through February 28,
2021:

(1) All species: Fishing from a floating device is prohib-
ited.

(i1) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(iii) Release all rainbow trout.

(b) Effective March 1 through March 31, 2021: All spe-
cies: Closed
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46. Wynoochee River (Grays Harbor Co.): Effective
December 14, 2020 through March 31, 2021:

(a) All species: Fishing from a floating device is prohib-
ited.

(b) All species: Selective Gear Rules in effect, except
only 1 single-point barbless hook is allowed.

(c) Release all rainbow trout.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 21-01-055
EMERGENCY RULES
COMMUNITY COLLEGES
OF SPOKANE
[Filed December 9, 2020, 8:22 a.m., effective December 9, 2020, 8:22 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: On May 19, 2020, the Federal Register printed
amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal
complaints of sexual harassment and took effect on August
14, 2020. This required emergency updates to the colleges'
student conduct code to be compliant with federal regula-
tions. To this end, the college filed emergency rules on
August 13, 2020. See WSR 20-17-068. This filing extends
these emergency rules while the college proceeds with per-
manent rule making. To this end, consistent with RCW
34.05.350(2), the college filed notice of its intent to adopt the
rule as a permanent rule, and is actively undertaking the
appropriate procedures to adopt the rule as a permanent rule.
See WSR 20-23-055. In addition, additional changes are
made to the existing student conduct code to harmonize the
colleges' definition of sexual misconduct with the definition
required by Title IX.

Citation of Rules Affected by this Order: New WAC
132Q-10-245, 132Q-10-600, 132Q-10-601, 132Q-10-602,
132Q-10-603, 132Q-10-604, 132Q-10-605, 132Q-10-606,
132Q-10-607 and 132Q-10-608; and amending WAC 132Q-
10-105, 132Q-10-243, and 132Q-10-244.

Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972,20 U.S.C. § 1681 et seq.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: College is required by the
United States Department of Education to comply with the
recently adopted Title IX regulations, which took effect on
August 14, 2020.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 10, Amended 3, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 10,
Amended 3, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 9, 2020.

John O'Rourke
Grants and Contracts Manager

SUPPLEMENTAL TITLE IX STUDENT CONDUCT
PROCEDURES

NEW SECTION

WAC 132Q-10-600 Order of precedence. This supple-
mental procedure applies to allegations of sexual harassment
subject to Title IX jurisdiction pursuant to regulations pro-
mulgated by the United States Department of Education. See
34 C.F.R. Part 106. To the extent these supplemental hearing
procedures conflict with the Community Colleges of Spo-
kane's standard disciplinary procedures, WAC 132Q-10-101
through 132Q-10-503, these supplemental procedures shall
take precedence.

NEW SECTION

WAC 132Q-10-601 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
the Community Colleges of Spokane may impose disci-
plinary sanctions against a student who commits, attempts to
commit, or aids, abets, incites, encourages, or assists another
person to commit, an act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A Community Colleges of
Spokane employee conditioning the provision of an aid, ben-
efit, or service of the Community Colleges of Spokane on an
individual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to the Community Colleges of Spokane's educational
programs or activities, or employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
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tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 132Q-10-602 Title IX jurisdiction. (1) This sup-
plemental procedure applies only if the alleged misconduct:

(a) Occurred in the United States;

(b) Occurred during a Community Colleges of Spokane
educational program or activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which the Community Col-
leges of Spokane exercised substantial control over both the
respondent and the context in which the alleged sexual
harassment occurred. This definition includes any building
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owned or controlled by a student organization that is offi-
cially recognized by the Community Colleges of Spokane.

(3) Proceedings under this supplemental procedure must
be dismissed if one or all of the requirements of subsection
(1)(a) through (c) of this section have not been met. Upon
receipt of the formal complaint, the Title IX coordinator shall
make an initial inquiry into whether Title IX jurisdiction
extends to the complaint. If the Title IX coordinator deter-
mines there is no Title IX jurisdiction, the Title IX coordina-
tor will issue a notice of dismissal in whole or part explaining
why some or all of the Title IX claims have been dismissed.
Dismissal under this supplemental procedure does not pro-
hibit the Community Colleges of Spokane from pursuing
other disciplinary action based on allegations that the respon-
dent violated other provisions of the Community Colleges of
Spokane's student conduct code, WAC 132Q-10-101 through
132Q-10-503.

(4) After receipt of the investigation report, if the student
conduct officer determines the facts in the investigation
report are not sufficient to support Title IX jurisdiction and/or
pursuit of a Title IX violation, the student conduct officer will
issue a notice of dismissal in whole or part to both parties
explaining why some or all of the Title IX claims have been
dismissed. Dismissal under this supplemental procedure does
not prohibit the Community Colleges of Spokane from pursu-
ing other disciplinary action based on allegations that the
respondent violated other provisions of the Community Col-
leges of Spokane's student conduct code, WAC 132Q-10-101
through 132Q-10-503.

NEW SECTION

WAC 132Q-10-603 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title IX
coordinator or designee, the student conduct officer will inde-
pendently review the report to determine whether there are
sufficient grounds to pursue a disciplinary action against the
respondent for engaging in prohibited conduct under Title IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct administrative panel and
serving the notice on the respondent and the complainant, and
their respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(1) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) The Community Colleges of Spokane will appoint
the party an advisor of the college's choosing at no cost to the
party, if the party fails to do so.
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(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 132Q-10-604 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the chair of the student con-
duct administrative panel will send a hearing notice to all par-
ties, in compliance with WAC 132Q-10-315. In no event will
the hearing date be set less than ten days after the Title IX
coordinator or designee provided the final investigation
report to the parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the Commu-
nity Colleges of Spokane intends to offer the evidence at the
hearing.

NEW SECTION

WAC 132Q-10-605 Rights of parties. (1) The Com-
munity Colleges of Spokane's student conduct procedures,
WAC 132Q-10-101 through 132Q-10-503, and this supple-
mental procedure shall apply equally to all parties.

(2) The Community Colleges of Spokane bears the bur-
den of offering and presenting sufficient testimony and evi-
dence to establish that the respondent is responsible for a
Title IX violation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator will
appoint an advisor of the college's choosing on the party's
behalf at no expense to the party.

NEW SECTION

WAC 132Q-10-606 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or
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(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132Q-10-607 Initial order. (1) In addition to
complying with WAC 132Q-10-330, the student conduct
administrative panel will be responsible for conferring and
drafting an initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the student
conduct administrative panel's determination of responsibil-
ity for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to the Community Colleges of Spokane's educa-
tion programs or activities; and

(h) Describes the process for appealing initial orders
from Spokane Community College to Spokane Falls Com-
munity College's vice president of student affairs or initial
orders from Spokane Falls Community College to the vice
president of student services.

(2) The committee chair will serve the initial order on the
parties simultaneously.
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NEW SECTION

WAC 132Q-10-608 Appeals. (1) The parties shall have
the right to appeal from the initial order's determination of
responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The right to appeal will be
subject to the same procedures and time frames set forth in
WAC 132Q-10-335.

(2) For appeals coming from Spokane Community Col-
lege, the vice president of student affairs at Spokane Falls
Community College will determine whether the grounds for
appeal have merit, provide the rationale for this conclusion,
and state whether the disciplinary sanction and condition(s)
imposed in the initial order are affirmed, vacated, or
amended, and, if amended, set forth any new disciplinary
sanction and/or condition(s). For appeals coming from Spo-
kane Falls Community College, the vice president of student
services at Spokane Community College will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) The appropriate vice president of student affairs/ser-
vices shall serve the final decision on the parties simultane-
ously.

WSR 21-01-065
EMERGENCY RULES
THE EVERGREEN STATE COLLEGE
[Filed December 9, 2020, 2:48 p.m., effective December 9, 2020, 2:48 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Update our student rules to be in compliance
with new Title IX federal regulations from the Department of
Education. The new federal regulations went into effect on
August 14, 2020. Evergreen submitted for emergency rule
making at that time, and the one hundred twenty day period is
set to expire. Evergreen is submitting the same updates for a
second emergency rule making, to be effective starting
December 9, 2020, to bridge the gap until permanent rule
making can be completed.

Citation of Rules Affected by this Order: New 9; and
amending 10.

Statutory Authority for Adoption: RCW 28B.40.120
(12).

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Federal Title IX regulations
required this be implemented by August 14, 2020. As Ever-
green works towards permanent rule making, additional time
will be needed to implement the rules permanently.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 9, Amended 10, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Emergency
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Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 9, 2020.

Daniel Ralph
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-170 Prohibited conduct. The code of
student rights and responsibilities recognizes two types of
prohibited conduct: Conduct related to community, and con-
duct related to persons. The subsections below outline the
basic structures of community that the code seeks to uphold,
and the basic rights and expectations of students that the code
seeks to support. Conduct prohibited under Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
and associated procedures are set out in WAC 174-123-355
to 174-123-440 (supplemental Title IX student conduct pro-
cedures).

(1) Conduct related to community.

The Evergreen State College community is a vibrant and
engaged collective of individuals who have committed to the
mission of the college. The college's mission statement reads
as follows: "As an innovative public liberal arts college,
Evergreen emphasizes collaborative, interdisciplinary learn-
ing across significant differences. Our academic community
engages students in defining and thinking critically about
their learning. Evergreen supports and benefits from local
and global commitments to social justice, diversity, environ-
mental stewardship and service in the public interest." Stu-
dents are encouraged to continue to grow individualistically
while contributing to and shaping the Evergreen community
as each person brings new ideas, new perspectives, and
renewed focus that is invaluable at a liberal arts college.

Students in the college community are expected to prac-
tice academic integrity: To author their own ideas and cri-
tique and evaluate others' ideas in their own voices. The
greater learning community of the college can thrive only if
each person works with a genuine commitment to make their
own authentic intellectual discoveries. To that end it is a
community expectation that students and recognized organi-
zations will not engage in the following prohibited conduct,
which constitute violations of this code:

(a) Academic dishonesty which includes, but is not lim-
ited to, the following:

(1) Cheating includes any attempt to give or obtain unau-
thorized assistance relating to the completion of an academic
assignment;

(i1) Plagiarism includes taking and using as one's own
without proper attribution the ideas, writings, or work of
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another person in completing an academic assignment. Pla-
giarism may also include the unauthorized submission of aca-
demic work for credit that has been submitted for credit in
another course;

(iii) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment;

(iv) Using assistance or materials that are expressly for-
bidden to complete an academic product or assignment;

(v) The unauthorized collaboration with any other per-
son during the completion of independent academic work;

(vi) Knowingly falsifying or assisting in falsifying in
whole, or in part, the contents of one's academic work;

(vii) Permitting any other person to substitute oneself to
complete academic work; or

(viii) Engaging in any academic behavior specifically
prohibited by a faculty member in the course covenant, sylla-
bus, or individual or class discussion.

(b) Damaging, defacing, destroying, or tampering
with college property or other personal or public property.
This includes, but is not limited to, graffiti and vandalism.

(c) Disorderly conduct which includes any individual
or group behavior which is abusive, obscene, violent, exces-
sively noisy, or which unreasonably disturbs institutional
functions, operations, classrooms, other groups or individu-
als. These behaviors include, but are not limited to, those
which obstruct or interfere with institutional activities, pro-
grams, events, or facilities, such as:

(1) Any unauthorized occupancy of facilities owned or
controlled by the college, or blockage of access to or from
such facilities, or the occupation of college property after
being given notice to depart;

(i) Interference with the ability of any authorized person
to gain access to any activity, program, event, or facility
sponsored or controlled by the college;

(iii) Any obstruction or delay of a public safety officer,
police officer, firefighter, EMT, or any official of the college;

(iv) The use of force or violence (actual or threatened) to
deny, impede, obstruct, impair, or interfere with the freedom
of movement of any person, or the performance of duties of
any college employee;

(v) Participation in a disruptive or coercive demonstra-
tion. A demonstration is considered disruptive or coercive if
it substantially impedes college operations, interferes with
the rights of others, or takes place on premises or at times
where students are not authorized to be;

(vi) Obstruction of the free flow of pedestrian or vehicu-
lar traffic on college property or at college sponsored/super-
vised functions; or

(vii) Public urination or defecation.

(d) Disruptive behavior in the classroom may be
defined as, but not limited to, behavior that unreasonably
obstructs or disrupts the learning environment (e.g., outbursts
which disrupt the flow of instruction or prevent concentration
on the subject taught, failure to cooperate in maintaining the
learning community as defined in the course syllabus or cov-
enant, and the continued use, after being given notice to stop,
of any electronic or other noise or light emitting device which
disturbs others, unless use of such technologies are an autho-
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rized accommodation for a documented disability for that
program).

The faculty member has responsibility for maintaining a
productive classroom and can order the temporary removal or
exclusion from the classroom of any student engaged in dis-
ruptive behavior or behavior that violates the general rules
and regulations of the college for each class session during
which the behavior occurs. Extended or permanent exclusion
from the classroom, beyond the session in which the conduct
occurred, or further conduct action can be effected only
through appropriate procedures of the college. The faculty
member may also report incidents of classroom misconduct
to the student conduct office.

(e) Forgery, alteration, or the misuse of college docu-
ments, records or identification cards.

(f) Failure to comply with the direction of or failure to
identify yourself to a college official or other public official
acting in the performance of their duties.

(g) Unauthorized entry into or onto, or the unautho-
rized remaining in, or upon, any college premises; or the
unauthorized possession, duplication, or use of a college key
or other access device.

(h) Sounding of a false alarm which includes, but is not
limited to, initiating or causing to be initiated any false report,
warning or threat, such as that of fire, explosion or emer-
gency that intentionally causes a false emergency response;
and the improper use or disabling of safety equipment and
signs.

(2) Conduct related to persons.

Students of The Evergreen State College are to practice
good citizenship in the campus community and beyond. Our
collective efforts include implementation of the education,
experiential learning, and skills gained through engagement
with the faculty, staff, and students of the college. Engage-
ment can be through civil discussions, a free exchange of
ideas, participation in events and programs, or through other
interactions where the desire to create spaces for learning are
present. Students are encouraged to pursue new opportunities
to engage and expand their intellectual curiosities and
develop an understanding of the global society in which we
live.

Students in the college community participate with fel-
low community members (faculty, staff, students, and mem-
bers of the community beyond The Evergreen State College)
in dialogue, educational activities, social events, and more
with a focus on civil engagement and being one's best self. To
that end it is a community expectation that students or recog-
nized organizations will not engage in the following prohib-
ited conduct, which constitute violations of this code:

(a) Alcohol, drug, and tobacco violations.

(i) Alcohol. The use, possession, delivery, sale, manu-
facture, or being observably under the influence of any alco-
holic beverage, except as permitted by law and applicable
college policies.

(i) Cannabis. The use, possession, delivery, or sale of
cannabis or the psychoactive compounds found in cannabis,
regardless of form, or being observably under the influence
of cannabis or the psychoactive compounds found in canna-
bis. Cannabis use and possession is illegal under federal law
and the college is required to prohibit the possession, use and
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distribution of illicit drugs, including cannabis, as a condition
of receiving federal funding.

(iii) Drugs. The use, possession, delivery, sale, manufac-
ture, or being observably under the influence of any mood
altering drug, or any other controlled substance under chapter
69.50 RCW, except as prescribed for a student's use by a
licensed practitioner.

(iv) Tobacco, electronic cigarettes, and related products.
The use of tobacco, electronic cigarettes, and related products
is prohibited except as allowed by college policy in desig-
nated smoking areas. Related products include, but are not
limited to, cigarettes, pipes, bidi, clove cigarettes, water
pipes, hookahs, chewing tobacco, vaporizers, and snuff.

(b) Assault. Unwanted touching, physical harm or
abuse, or threats of physical harm or abuse which threaten the
health or safety of another person.

(¢c) Cyber misconduct. The term "cyber misconduct”
includes, but is not limited to, behavior involving the use of a
computer, computer network, the internet, or use of elec-
tronic communications including, but not limited to, elec-
tronic mail, instant messaging, list serves, electronic bulletin
boards/discussion boards, ad forums and social media sites or
platforms, to disrupt college function, adversely affect the
pursuit of the college's objectives, or to stalk, harm or harass,
or engage in other conduct which threatens or is reasonably
perceived as threatening the physical or mental safety of
another person, or which is sufficiently severe, persistent, or
pervasive that it interferes with or diminishes the ability of an
individual to participate in or benefit from the services, activ-
ities, or privileges provided by the college, or an employee to
engage in work duties.

(d) Failure to be truthful to the college or a college
official. This includes, but is not limited to, knowingly mak-
ing false charges against another member of the college com-
munity; and providing false or misleading information in an
application for admission or to gain employment.

(e) Failure to follow fire safety regulations. Failure to
evacuate during a fire alarm; the improper use or damaging of
fire prevention or safety equipment, such as fire extinguish-
ers, smoke detectors, alarm pull stations, or emergency exits;
or the unauthorized setting of fires.

(f) Harm. Behavior directed at an individual that based
on a reasonable person's standard is sufficiently severe, per-
vasive, or persistent such that it diminishes or interferes with
the ability of an individual to participate in or benefit from
the services, activities, or privileges provided by the college
or an employee to engage in their work duties. This includes,
but is not limited to, intimidation, verbal abuse, threat(s), bul-
lying, or other conduct which threatens or is reasonably per-
ceived as threatening the physical or mental safety of another
person. Bullying is repeated or aggressive unwanted behav-
ior, not otherwise protected by law that intentionally humili-
ates, harms, or intimidates another person.

(g) Harassment. Conduct against a person on the basis
of protected status that is sufficiently severe, pervasive, or
persistent as to interfere with or diminishes the ability of a
person to participate in or benefit from the services, activi-
ties, or privileges provided by the college, or an employee to
engage in work duties.
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(h) Hazing. Conduct that includes any activity or
method of initiation into a recognized organization or student
social, living, learning, or athletic group that causes, or is
likely to cause, bodily danger or physical or mental harm to
any member of the college community.

(1) Knowingly assisting another person to violate the
code or failing to report to a college official conduct that con-
stitutes significant damage to property or a serious danger to
the health or physical safety of an individual.

(j) Lewd conduct. Behavior which is sexualized or
obscene that is not otherwise protected under the law includ-
ing, but not limited to, exposing genitalia, and engaging in
sexual intercourse or sexual activity in public.

(k) Obstructive behavior in conduct conferences or
hearings. Any conduct at any stage of a process or investiga-
tion that is threatening or disorderly, including:

(1) Failure to abide by the directives of a student conduct
official or college official(s) in the performance of their
duties;

(i1) Knowing falsification, distortion, or misrepresenta-
tion of information before a student conduct official or hear-
ing panel;

(iii)) Deliberate disruption or interference with the
orderly conduct of a conduct conference or hearing proceed-
ing;

(iv) Making false statements to any student conduct offi-
cials or hearing panel;

(v) Attempting to influence the impartiality of a member
of a hearing panel or a student conduct official prior to, or
during the course of, a proceeding; or

(vi) Harassment or intimidation of any participant in the
college conduct process.

(1) Recording. The recording of any private conversa-
tion, by any device, without the voluntary permission of all
persons engaged in the conversation except as permitted by
state law, chapter 9.73 RCW. For purposes of this section, the
term "permission" will be considered obtained only when one
party has announced to all other parties engaged in the com-
munication or conversation that such communication or con-
versation will be recorded or transmitted; and the announce-
ment itself is recorded as part of the conversation or commu-
nication.

(m) Retaliation. Harming, threatening, intimidating,
coercing, or taking adverse action of any kind against a per-
son because such person reported an alleged violation of the
code or college policy, provided information about an alleged
violation, or participated as a witness or in any other capacity
in a college investigation or conduct proceeding.

(n) Theft (attempted or actual) of property, services, or
identity. This includes, but is not limited to, using, taking,
attempting to take, possessing, or aiding another to take col-
lege property or services, or property belonging to any per-
son, without express permission. Identity theft is the use of
another person's name and personal information including,
but not limited to, private identifying information, without
their permission in order to gain a financial advantage or
obtain credit or other benefits in the other person's name.

(o) Viewing, distributing, photographing, or filming
another person without that person's knowledge and volun-
tary permission, while the person being photographed,
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viewed, or filmed is in a place where they would have a rea-
sonable expectation of privacy. The term "permission" will
be considered obtained if there are signed waivers, written
permission, or verbal agreement recorded with specificity to
the content.

(p) Violation of any college policy including, but not
limited to, residential and dining services policies, appropri-
ate use of information technology resources policies, and
WAC 174-136-043 regarding weapons.

(q) Violation of federal, state, or local law including
being charged by law enforcement, or convicted of a felony
or misdemeanor, under circumstances where it is reasonable
to conclude that the presence of the person on college prem-
ises would constitute a danger to the physical or mental safety
of a member(s) of the college community.

(r) Stalking is a course of conduct directed at a specific
person or group that would cause a reasonable person to feel
fear for their physical or mental safety, or the physical or
mental safety of another. A course of conduct includes two or
more acts including, but not limited to, those in which a per-
son directly, or through third parties, by any action, method,
device, or means follows, monitors, observes, surveils,
threatens, or communicates to or about the complainant, or
interferes with the complainant's property.

(s) Sexual misconduct. The term "sexual misconduct”
includes sexual harassment, sexual exploitation, sexual vio-
lence, relationship violence, domestic violence, and stalking.
Sexual harassment as prohibited by Title IX is defined in the
supplemental Title IX student conduct procedures. See WAC
174-123-355.

(3) Sexual misconduct and consent.

In order to understand the definitions of prohibited con-
duct in this section, and to adjudicate complaints of sexual
misconduct, it is necessary to provide a further definition of
consent. This section provides information about consent
related to sexual misconduct.

((Comsent is-permmission-expressed by-words of aetions
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ity Condueticd ned-aviolati ]
able-persen-standard-)) Consent means knowing, voluntary,

and clear permission by word or action, to engage in mutually
agreed upon sexual activity. Each party has the responsibility

to make certain that the other has consented before engaging
in the activity. For consent to be valid, there must be at the
time of the act of sexual intercourse or sexual contact actual
words or conduct indicating freely given agreement to have
sexual intercourse or sexual contact.

A person cannot consent if they are unable to understand

what is happening or are disoriented, helpless, asleep, or
unconscious for any reason, including due to alcohol or other

drugs. An individual who engages in sexual activity when the
individual knows, or should know, that the other person is

physically or mentally incapacitated has engaged in noncon-
sensual conduct.

Intoxication is not a defense against allegations that an
individual has engaged in nonconsensual sexual conduct.

Consent cannot be obtained by force or coercion. Force
is the use of physical violence and/or imposing on someone
physically to gain sexual access. Force also includes threats
or intimidation (words or actions that cause an individual to
submit to or comply with sexual contact or intercourse due to
fear for their safety and/or implied threats) that overcomes
free will or resistance. Coercion is unreasonable pressure for
sexual contact or sexual intercourse. When someone makes
clear to another person by word or action that they do not
want to engage in sexual contact or intercourse, that they
want to stop, or that they do not want to go past a certain point
of sexual contact or intercourse, continued pressure beyond
that point is coercive.

(a) Sexual harassment. The term "sexual harassment"
means unwelcome sexual or gender-based conduct ((efa-sex-
walnature)), including unwelcome sexual advances, requests
for sexual favors, quid pro quo harassment, and other verbal,
nonverbal, or physical conduct of a sexual or a gendered
nature that is sufficiently severe, pervasive, or persistent as
to:

(1) Deny or limit ((based-en-sex;)) the ability of a person
to participate in or benefit from the services, activities, or
privileges provided by the college ((eranemployeete
engage-in-their-worlk-duties; thatereates)), or
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(ii) Alter the terms or conditions of employment for a
college employee or employees; and/or

(iii) Create an intimidating, hostile, or offensive environ-
ment for other community members.

(b) Sexual exploitation. The term "sexual exploitation"
means conduct that takes nonconsensual or abusive sexual
advantage of another for their own or another's benefit. Sex-
ual exploitation includes, but is not limited to, nonconsensual
recording of sexual activity or the nonconsensual distribution
of a consensual or nonconsensual recording or image; going
beyond the boundaries of consent; forcing another person to
engage in sexual activity for payment; or knowingly expos-
ing someone to or transmitting a sexually transmitted infec-
tion.

(c) Sexual violence. "Sexual violence" is a type of sex-
ual discrimination and harassment. The term "sexual vio-
lence" means an act or acts of a sexual nature against a person
without their consent. Nonconsensual sexual intercourse,
nonconsensual sexual contact, domestic violence, relation-
ship violence, and stalking are all types of sexual violence.

(i) Nonconsensual sexual intercourse is any sexual
intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is
without consent and/or by force. Sexual intercourse includes
anal or vaginal penetration by a penis, tongue, finger or
another body part or object, or oral copulation by mouth to
genital contact. Nonconsensual sexual intercourse also
includes forcing a person to engage in vaginal or anal pene-
tration by a penis, object, tongue or finger, or oral copulation
by mouth to genital contact.

(ii) Nonconsensual sexual contact is any intentional
sexual touching, however slight, with any object or body part,
by a person upon another person that is without consent
and/or by force. Sexual contact includes intentional contact
with the lips, breasts, buttock, groin, or genitals, or clothing
covering any of those areas, or touching another with any of
these body parts, or making another touch you or themselves
with or on any of these body parts, or any other intentional
bodily contact in a sexual manner.

(d) Domestic violence. The term "domestic violence"
means the infliction of physical harm, bodily injury, assault,
or the fear of imminent physical harm, bodily injury, or
assault committed against a current or former spouse or inti-
mate partner, current or former cohabitant, a person with
whom the person shares a child in common, or a person with
whom one resides.

(e) Relationship violence. The term "relationship vio-
lence," also known as dating violence, means the infliction of
physical harm, bodily injury, assault, or the fear of imminent
physical harm, bodily injury or assault committed against a
person who is or has been in a social relationship of a roman-
tic or intimate nature with the complainant. The existence of
such a relationship will be presumed based on the reporting
party's statement and with consideration of the length of the
relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship.

(f) Stalking. The term "stalking" means a course of con-
duct directed at a specific person or group that would cause a
reasonable person to feel fear for their physical or mental
safety, or the physical or mental safety of another. A course
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of conduct includes two or more acts including, but not lim-
ited to, those in which a person directly, or through third par-
ties, by any action, method, device, or means follows, moni-
tors, observes, surveils, threatens, or communicates to or
about the complainant, or interferes with the complainant's

property.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-200 Interim measures. (1) Interim
restrictions. The student conduct official or designee may
institute interim restrictions prior to, or at any stage during, a
student conduct proceeding when the physical or mental
safety of any member of the college community is deemed at
risk. The interim restriction may include a no contact order
and/or loss of privileges.

(a) A student issued an interim restriction that includes
loss of privileges will receive written notice of the interim
restriction, the reason for instituting an interim restriction,
and advised of the date, time, and place for a hearing regard-
ing the interim restriction before the student conduct official,
or their designee. The hearing will take place no later than
five business days from the effective date of the interim
restriction.

(b) The interim restriction has immediate effect and will
remain in place during any procedural review process, until
an agreement of accountability exists, a student conduct offi-
cial issues a determination of responsibility, an appeal panel
issues a final determination, or the student conduct official
notifies the respondent in writing that the interim restriction
has been modified or is no longer in effect.

(2) Interim suspension. This is a temporary exclusion
from enrollment, including exclusion from college premises
or denial of access to all activities or privileges for which a
respondent might otherwise be eligible, while ((a)) an inves-
tigation or student conduct proceeding is pending. The senior
college official or their designee may impose an interim sus-
pension, which has immediate effect, if there is probable
cause to believe that the respondent has violated any provi-
sion of the code and presents a substantial or ongoing danger
to the physical or mental safety of any member of the college
community; or poses an ongoing threat of substantial disrup-
tion of, or interference with, teaching, learning, or the opera-
tions of the college.

(a) Any student assigned an interim suspension will be
provided oral or written notice of the interim suspension. If
oral notice is given, a written notification will be served on
the respondent within two business days of the oral notice.

(b) The written notice will be entitled "Notice of Interim
Suspension" and will include:

(1) The reasons for imposing the interim suspension,
including a description of the conduct giving rise to the
interim suspension and reference to the provisions of the
code allegedly violated;

(i1) The date, time, and location when the respondent
must appear before the senior college official or their desig-
nee for a hearing on the interim suspension; and

(iii) The conditions, if any, under which the respondent
may physically access the campus or communicate with
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members of the campus community. If the respondent has
been barred from the campus, a notice will be included that
warns the student that their privilege to enter into or remain
on college premises has been withdrawn, and that the respon-
dent will be considered trespassing if the respondent enters
the college campus other than as approved by the senior col-
lege official or their designee.

(c) The senior college official or their designee will con-
duct a hearing on the interim suspension within five business
days after imposition of the interim suspension.

(d) During the interim suspension hearing, the issue
before the senior college official or their designee is whether
there are reasonable grounds to believe that the interim sus-
pension should be continued pending the conclusion of stu-
dent conduct proceedings and/or whether the interim suspen-
sion should be less restrictive in scope.

(¢) The student will be afforded an opportunity to
explain why interim suspension should not be continued
while conduct proceedings are pending or why the interim
suspension should be less restrictive in scope.

(f) If the student fails to appear at the designated hearing
time, the senior college official or their designee may order
that the interim suspension remain in place pending the con-
clusion of the investigation and conduct or Title IX proceed-
ings.

(g) As soon as practicable following the hearing, the
senior college official or their designee will issue a written
decision which will include a brief explanation for any deci-
sion continuing and/or modifying the interim suspension.

(h) To the extent permissible under applicable law, the
senior college official or their designee will provide a copy of
the decision to all persons or offices who may be bound or
protected by it.

(1) In cases involving allegations of assault, non-Title IX
sexual misconduct, or Title IX sexual harassment, the com-
plainant will be notified that an interim suspension has been
imposed on the same day that the interim suspension notice is
served on the student. The college will also provide the com-
plainant with same day notice of any subsequent changes to
the interim suspension order.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-220 Informal resolution and agree-
ment of accountability. The student conduct official will
attempt to resolve a complaint informally using an agreement
of accountability. If a complaint is not resolved using an
agreement of accountability, the student conduct official will
resolve the complaint by issuing a determination of responsi-
bility and required resolution and sanction(s) as described in
WAC 174-123-230.

(1) The student conduct official may work with any
respondent who acknowledges responsibility for engaging in
prohibited conduct to identify the resolution and sanction(s).
If an agreement is reached, the resolution and sanction(s) will
be contained in a written agreement of accountability signed
by both the respondent and the student conduct official.

(2) A respondent who enters into an agreement of
accountability will comply with the resolution and sanc-
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tion(s) set forth in the agreement and will have no further
right of appeal under the code. A respondent's failure to com-
ply with an agreement of accountability may be the basis for
a separate violation of misconduct under the code. A separate
violation will be addressed using a conduct hold and/or initi-
ating a conduct conference as described in WAC 172-123-
210. The conduct hold will remain in effect until such time
that the student satisfactorily completes all of the require-
ments of the agreement of accountability. If a complaint
alleges non-Title IX sexual misconduct or assault, the infor-
mal resolution and agreement of accountability will not be
used and a notice of determination of responsibility and
required resolution and sanctions process (WAC 174-123-
230) is used.

(3) A restorative practice process may be a component of
an agreement of accountability in cases where the student has
taken responsibility for their actions and a violation of the
code. An agreement may be entered into as part of an agree-
ment of accountability that the student is choosing to volun-
tarily participate in a restorative practice process. A restor-
ative practice is intended to provide resolution and resto-
ration for those negatively impacted by the code violation, as
well as, give the respondent an opportunity to make the situ-
ation as right as possible.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-230 Notice of determination of
responsibility and required resolution and sanctions. (1)
If a complaint is not resolved by entering into an agreement
of accountability, the student conduct official will issue a
determination of responsibility based on a preponderance of
the evidence standard. Preponderance of the evidence stan-
dard means it is more likely than not that the information and
evidence shows that an alleged policy violation did or did not
occur.

(2) The student conduct official may take any of the fol-
lowing actions:

(a) Determine the respondent is not responsible for vio-
lating the code and end the conduct proceedings.

(b) Determine the available information is inconclusive
at this time. The student conduct official may revisit the
determination if additional relevant information becomes
available.

(c) Determine the respondent is responsible for violating
the code and issue required resolution(s) and sanction(s) as
described in WAC 174-123-240.

(3) The determination of responsibility will identify the
specific conduct that has violated the code. The required res-
olution and sanction(s) will state the tasks or actions, and
associated deadlines, the respondent must execute to address
violations of the code.

(4) The student conduct official's determination of
responsibility and required resolution and sanction(s) will be
final unless the respondent files a timely appeal to the senior
college official. If a complaint alleges assault, non-Title IX
sexual misconduct, or ((assawdt)) Title IX sexual harassment,
the complainant is to be informed of the final determination
and any required resolution and sanction imposed against the
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respondent and may file a timely appeal to the senior college
official.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-260 Filing of appeal. (1) A respondent
may appeal a student conduct official's determination of
responsibility and required resolution and sanction(s) by fil-
ing a written notice of appeal to the senior college official
within ten calendar days of service of the student conduct
official's determination. Failure to file a notice of appeal
within the time period constitutes the waiver of the right to
appeal and the student conduct official's determination of
responsibility and required resolution and sanction(s) will be
final.

(2) The student filing the notice of appeal must include a
brief statement explaining why they are seeking review of the
determination of responsibility and/or required resolution
and sanction(s).

(3) Except in cases of ((an)) interim measures, including
interim suspension and/or interim restriction(s), the required
resolutions and sanction(s) will be on hold pending the out-
come of an appeal. Interim measures will remain in place
pending the outcome of the appeal.

(4) The parties to an appeal will be the appellant and the
student conduct official.

(5) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the determination of
responsibility and required resolution by a preponderance of
the evidence.

(6) The appellant has a right to a prompt and fair hearing
as provided for in these procedures.

(7) Student conduct appeal to determinations in which
the required resolution and sanction(s) include the following
will be reviewed through a brief adjudicative proceeding:

(a) Suspensions of ten days or less;

(b) College housing suspension or eviction;

(c) Deferred action;

(d) Probation; and

(e) Any conditions or terms imposed in conjunction with
one of the foregoing resolution and sanctions.

(8) Student conduct appeal to determinations in which
the required resolution and sanction(s) include the following
will be reviewed by the student conduct appeal panel:

(a) Suspensions in excess of ten days;

(b) College expulsions; and

(¢) Complaints referred to the panel by the student con-
duct review officer or senior college official, or designee.

(9) Except as provided elsewhere in this code, warnings
and findings of no responsibility are final and are not subject
to appeal.

(10) In cases involving allegations of assault or non-Title
IX sexual misconduct ((er-assault)), the complainant has the
right to appeal the following outcomes using the same proce-
dures as set forth above for the respondent:

(a) The determination of responsibility; or

(b) Any required resolutions and sanction(s) imposed
including a disciplinary warning.
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(11) If the respondent appeals a decision imposing disci-
pline for ((&)) an assault or non-Title IX sexual misconduct
violation, the college will notify the complainant of the
appeal and provide the complainant an opportunity to partic-
ipate in the appeal.

(12) Except as otherwise specified in the code, a com-
plainant who appeals a determination of responsibility and
required resolution and sanction(s) within ten calendar days
of notice of the determination, or who participates as a party
to a respondent's appeal of a determination of responsibility
and required resolution and sanction(s) will be afforded the
same procedural rights as are afforded the respondent.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-270 Brief adjudicative appeal pro-
ceedings—Initial hearing. Brief adjudicative proceedings
will be conducted by a conduct review officer. Conduct
review officers shall be designated by the senior college offi-
cial. The conduct review officer will not participate in any
case in which they are or have been involved; or in which
there is direct or personal interest, prejudice, or bias.

(1) The parties to a brief adjudicative proceeding are the
respondent, the student conduct official, and the complainant
in cases involving assault or non-Title IX sexual misconduct
((er-assaunlt)). Before taking action, the conduct review offi-
cer will conduct an informal hearing and provide each party:

(a) An opportunity to be informed of the college's view
of the matter; and

(b) An opportunity to explain the student's view of the
matter.

(2) The conduct review officer will schedule an informal
hearing and serve written notice of the hearing to the parties
at least seven calendar days in advance of the hearing. The
notice of informal hearing will include the following:

(a) The date, time, location, and nature of the hearing;

(b) A date by which the parties must identify advisors as
well as requests for reasonable accommodations, if any;

(c) A date on which the parties may review documents
held by the student conduct official; and

(d) A date by which the parties must provide a list of wit-
nesses and copies of any documents to other parties and to the
conduct review officer.

(3) The conduct review officer will serve an initial deci-
sion upon the parties within ten calendar days of the comple-
tion of the informal hearing. The initial decision will contain
a brief written statement of the reasons for the decision and
information about how to seek administrative review of the
initial decision. If no request for review is filed within ten
business days of service of the initial decision, the initial
decision will be deemed the final decision.

(4) If the conduct review officer determines that the
respondent's conduct may warrant imposition of a college or
college housing suspension of more than ten days or college
expulsion or college housing eviction, the matter will be
referred to the student conduct appeal panel for a new hear-
ing.
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AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-280 Brief adjudicative appeal pro-
ceedings—Administrative review of initial decision. (1)
An initial decision may be appealed to the senior college offi-
cial or designee, provided a party files a written request
including the grounds for appeal for review with the conduct
review officer within ten calendar days of service of the ini-
tial decision. The grounds for appeal are limited to new infor-
mation not available at the time of the initial process, proce-
dural error that impacted the outcome of the process, and/or
bias of the student conduct official, or the conduct review
officer.

(2) The senior college official or designee will not partic-
ipate in any case in which they are or have been involved as a
complainant or witness, or in which there is direct or personal
interest, prejudice, or bias.

(3) During the appeal, the senior college official or des-
ignee will give each party an opportunity to file written
responses explaining their view of the matter and will make
any inquiries necessary to ascertain whether the sanctions
should be modified or whether the proceedings should be
referred to the student conduct appeal panel for a hearing.

(4) The decision on appeal must be in writing and must
include a brief statement of the reason for the decision and
must be served on the parties within twenty calendar days of
the request for appeal. The decision will contain a notice
whether appeal to Thurston County superior court is avail-
able.

(5) If the senior college official or designee determines
that the respondent's conduct may warrant imposition of a

college ((er-eoHege-heusing)) suspension of more than ten
days or college expulsion ((er-eeHege-housing-evietion)), the

matter will be referred to the student conduct appeal panel for
a hearing.

(6) In cases involving allegations of assault or non-Title
IX sexual misconduct ((er-assault)), the senior college offi-
cial or designee, on the same date as the final decision is
served on the respondent, will serve a written notice upon the
complainant informing the complainant whether the allega-
tions of assault or non-Title IX sexual misconduct or
((assault)) were found to have merit and describing any reso-
lution and sanctions and/or conditions imposed upon the
respondent, including suspension or expulsion of the respon-
dent. The decision will contain a notice whether appeal to
Thurston County superior court is available.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-290 Appeal panel proceedings—
Hearing procedures. (1) If not addressed in the code, the
proceedings of the student conduct appeal panel will be gov-
erned by the Administrative Procedure Act, chapter 34.05
RCW.

(2) The senior college official, or designee, will schedule
a hearing before the student conduct appeal panel and serve
written notice of the hearing to the parties at least ten calen-
dar days in advance of the hearing. The notice period may be
shortened by the senior college official, or designee, with the
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parties' permission; and the senior college official may
reschedule a hearing to a later time for good cause.

(3) The notice of hearing will include the following:

(a) The date, time, location, and nature of the hearing;

(b) A date by which the parties must identify advisors as
well as requests for reasonable accommodations, if any;

(c) A date by which the parties must provide a list of wit-
nesses and copies of any documents to be provided to the
appeal panel. The date for providing documents must be at
least five business days prior to the hearing date. Documents
and witness names submitted after the deadline stated in the
hearing notice will be admitted at the discretion of the appeal
panel. Documents and witness names submitted after the
deadline may be excluded from the hearing absent a showing
of good cause;

(d) A date on which the parties to the appeal may review
documents and witness lists submitted to the panel, which
must be no less than three business days prior to the hearing.

(4) The panel chair is authorized to make determinations
regarding requests for postponement, release of information,
or other procedural requests, provided that good cause for the
request is shown. Requests for reasonable accommodations
based on disability will be determined by the college's dis-
ability compliance officer.

(5) The panel chair may provide to the panel members in
advance of the hearing copies of:

(a) The student conduct official's determination of
responsibility and required resolution and sanction(s);

(b) The decision of the conduct review officer, if any;

(¢) The review on appeal of the senior college official, if
any; and

(d) The notice of appeal by the respondent or com-
plainant.

If doing so, the chair should remind the members that
these documents are not evidence of any facts they may
allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the panel chair may provide copies of these
admissible exhibits to the panel members before the hearing.

(7) Only those materials and information presented at the
hearing will be considered. The chair may exclude or limit
ineffectual, irrelevant, or unduly repetitious information.

(8) The student conduct official or designee, upon
request, will provide reasonable assistance to the parties in
obtaining relevant and admissible evidence that is within the
college's control.

(9) Communications between panel members and other
hearing participants regarding any issue in the proceeding,
other than procedural communications that are necessary to
maintain an orderly process, are generally prohibited without
notice and opportunity for all parties to participate. Any
improper communication, as further provided in RCW
34.05.455, is prohibited.

(10) Each party may be accompanied at the hearing by
an advisor of the party's choice. A respondent, or com-
plainant in a case involving allegations of non-Title IX sexual
misconduct or assault may elect to be represented by an attor-
ney at the their own cost, and will be deemed to have waived
that right unless, at least five business days before the hear-
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ing, written notice of the attorney's identity and participation
is filed with the panel chair with a copy to the student conduct
official. The panel will ordinarily be advised by an assistant
attorney general. (( i i
5)) The student conduct official
may ((alse)) be represented by an assistant attorney general.

(11) The complainant and the respondent are neither
encouraged nor required to be assisted by an advisor of their
choosing at their own expense. Both the respondent and the
complainant will be provided the option to have a trained pro-
cedural advisor provided by the college to assist them prior to
and during the hearing in order to understand their rights in
the appeal process. A college procedural advisor may not rep-
resent an individual in the appeal proceeding. Proceedings
will not be automatically delayed due to the scheduling con-
flicts of any advisor.

(12) Each party is expected to present all information
during the proceedings.

(13) In cases where the complaint alleges non-Title IX
sexual misconduct or assault, the complainant may present
information during the proceedings.

(14) Upon the failure of any party to attend or participate
in a hearing, the student conduct appeal panel may either:

(a) Proceed with the hearing and issue a determination;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.

(15) The hearing is a closed proceeding which includes
only members of the panel; the advisor to the panel, if any;
the student conduct official and their advisor, if any; the com-
plainant and the respondent and their advisor(s), if any; and
persons requested to provide information at the hearing.
Admission of any other person to the hearing is at the discre-
tion of the panel chair.

(16) All procedural questions and other decisions are
subject to the final decision of the panel chair unless other-
wise provided for in these rules. The chair will ensure that the
proceeding is held in an orderly manner such that the rights of
all parties to a full, fair, and impartial proceeding that adheres
to the code is achieved.

(17) There will be a single verbatim sound recording of
the hearing, and the record will be on file with the senior col-
lege official and is the property of the college in accordance
with RCW 34.05.449.

(18) All testimony will be given under oath or affirma-
tion. Evidence will be admitted or excluded at the discretion
of the panel chair.

(19) In cases involving allegations of non-Title IX sexual
misconduct or assault, neither party will directly question or
cross examine one another. Attorneys for the parties are also
prohibited from questioning the other party. All cross exam-
ination questions will be directed to the panel chair, who has
the discretion to pose the questions on the party's behalf.

AMENDATORY SECTION (Amending WSR 18-17-102,
filed 8/15/18, effective 9/15/18)

WAC 174-123-310 Appeal panel proceedings—
Determination. (1) At the conclusion of the hearing, the stu-
dent conduct appeal panel will permit the parties to make
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closing statements in whatever form it wishes to receive
them. The panel also may permit each party to propose find-
ings, conclusions, and/or a proposed decision for its consider-
ation.

(2) Only members of the student conduct appeal panel
and the advisor to the panel, if any, will be present for delib-
erations. Deliberations are not recorded.

(3) Within fifteen calendar days following the conclu-
sion of the hearing, or the panel's receipt of closing argu-
ments, whichever is later, the panel will issue a decision in
accordance with RCW 34.05.461 and WAC 10-08-210 or
written notice specifying the date by which it will issue a
decision. The decision will include findings on all material
issues of fact and conclusions on all material issues of law,
including which, if any, provisions of the code were violated.
Any findings based substantially on the credibility of evi-
dence or the demeanor of witnesses will be so identified.

(4) The panel's decision will also include a determination
on appropriate resolution and sanction(s), if any. The panel
may affirm, reverse, or modify the required resolution and
sanction(s) issued by the student conduct official and/or issue
additional sanction(s) or condition(s) as authorized herein.

(5) The panel's decision will also include a statement of
the available procedures and time frames for seeking recon-
sideration. The decision will also include a notice whether
appeal to Thurston County superior court is available.

(6) The panel chair will serve copies of the decision on
the parties through the senior college official's office. It is the
responsibility of the student to forward any notice or commu-
nication to their advisor. If a student signs a release of infor-
mation, the chair of the panel will provide the decision to
legal counsel representing a student.

(7) In cases involving allegations of assault, non-Title IX
sexual misconduct, or ((assawdt)) Title IX sexual harassment,
the chair of the student conduct appeal panel, on the same
date as the decision is served to the respondent, will serve a
written notice to the complainant informing the complainant
of the panel's decision and describing any sanction(s) and/or
condition(s) issued to the respondent, including suspension
or expulsion of the respondent. The complainant may request
reconsideration of the panel's decision subject to the same
procedures and deadlines applicable to other parties. The
notice will also inform the complainant of the available pro-
cedures and time frames for seeking reconsideration. The
decision will also include a notice whether appeal to Thur-
ston County superior court is available.

SUPPLEMENTAL TITLE IX STUDENT CONDUCT
PROCEDURES AND PROHIBITED CONDUCT

NEW SECTION

WAC 174-123-355 Order of precedence. This supple-
mental procedure applies to allegations of sexual harassment
subject to Title IX jurisdiction pursuant to regulations pro-
mulgated by the United States Department of Education. See
34 C.F.R. Part 106. To the extent these supplemental hearing
procedures conflict with Evergreen's standard disciplinary
procedures, WAC 174-123-110 through 174-123-340, these
supplemental procedures shall take precedence.
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NEW SECTION

WAC 174-123-360 Title IX definitions. For purposes
of the supplemental Title IX student conduct procedure, the
following terms used have the definitions contained in the
Title IX policy and procedure and the terms below are
defined as follows:

(1) Consent means knowing, voluntary, and clear per-
mission by word or action, to engage in mutually agreed upon
sexual activity. Each party has the responsibility to make cer-
tain that the other has consented before engaging in the activ-
ity. For consent to be valid, there must be at the time of the
act of sexual intercourse or sexual contact actual words or
conduct indicating freely given agreement to have sexual
intercourse or sexual contact.

A person cannot consent if they are unable to understand
what is happening or are disoriented, helpless, asleep, or
unconscious for any reason, including due to alcohol or other
drugs. An individual who engages in sexual activity when the
individual knows, or should know, that the other person is
physically or mentally incapacitated has engaged in noncon-
sensual conduct.

Intoxication is not a defense against allegations that an
individual has engaged in nonconsensual sexual conduct.

Consent cannot be obtained by force or coercion. Force
is the use of physical violence and/or imposing on someone
physically to gain sexual access. Force also includes threats
or intimidation (words or actions that cause an individual to
submit to or comply with sexual contact or intercourse due to
fear for their safety and/or implied threats) that overcomes
free will or resistance. Coercion is unreasonable pressure for
sexual contact or sexual intercourse. When someone makes
clear to another person by word or action that they do not
want to engage in sexual contact or intercourse, that they
want to stop, or that they do not want to go past a certain point
of sexual contact or intercourse, continued pressure beyond
that point is coercive.

(2) Complainant means an individual who is alleged to
be the victim of conduct that could constitute sexual harass-
ment.

(3) Respondent means an individual who has been
reported to be the perpetrator of conduct that could constitute
sexual harassment.

(4) Formal complaint means a writing submitted by the
complainant or signed by the Title IX coordinator alleging
sexual harassment against a respondent and requesting that
the college conduct an investigation.

(5) Education program or activity includes locations,
events, or circumstances over which Evergreen exercised
substantial control over both the respondent and the context
in which the alleged sexual harassment occurred. It also
includes any building owned or controlled by a student orga-
nization officially recognized by the college.

(6) Determination of responsibility means a decision
of the hearing panel regarding whether the respondent is
responsible for the alleged violation(s) of this Title IX policy.
If the respondent is found responsible for the alleged viola-
tions, the determination of responsibility will include disci-
pline and sanctions, as appropriate.

(7) Interim suspension means a temporary exclusion
from enrollment, including exclusion from college premises
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or denial of access to all activities or privileges for which a
respondent might otherwise be eligible, pending investiga-
tion and resolution of disciplinary proceedings pursuant to
the procedure and standards set forth in WAC 174-123-
200(2).

NEW SECTION

WAC 174-123-370 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
Evergreen may impose disciplinary sanctions against a stu-
dent who commits, attempts to commit, or aids, abets, incites,
encourages, or assists another person to commit, an act(s) of
"sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. An Evergreen employee
conditioning the provision of an aid, benefit, or service of
Evergreen on an individual's participation in unwelcome sex-
ual conduct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to Evergreen's educational programs or activities, or
Evergreen employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
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family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 174-123-380 Title IX jurisdiction. (1) This sup-
plemental procedure applies only if the alleged misconduct:

(a) Occurred in the United States;

(b) Occurred during an Evergreen educational program
or activity; and

(¢) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this procedure, an "educational pro-
gram or activity" is defined as locations, events, or circum-
stances over which Evergreen exercised substantial control
over both the respondent and the context in which the alleged
sexual harassment occurred. This definition includes any
building owned or controlled by a student organization that is
officially recognized by Evergreen.

(3) Proceedings under this procedure must be dismissed
if the Title IX coordinator determines that one or all of the
requirements of subsection (1)(a) through (c) of this section
have not been met. Dismissal under this procedure does not
prohibit the college from pursuing other disciplinary action
based on allegations that the respondent violated other provi-
sions of Evergreen's code of student rights and responsibili-
ties, WAC 174-123-170.

(4) If the Title IX coordinator and/or the student conduct
official determines the facts in the investigation report are not
sufficient to support Title IX jurisdiction and/or pursuit of a
Title IX violation, the student conduct official will issue a
notice of dismissal in whole or part to the parties explaining
why some or all of the Title IX claims have been dismissed.

NEW SECTION

WAC 174-123-390 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title [X
coordinator, the student conduct official will independently
review the report to determine whether there are sufficient
grounds to pursue a disciplinary action against the respondent
for engaging in prohibited conduct under Title IX.

(2) If the student conduct official determines that there
are sufficient grounds to proceed under these procedures,
the student conduct official will initiate a Title IX disci-
plinary proceeding by filing a written disciplinary notice with
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the chair of the hearing panel. The hearing panel chair will
serve the notice on the respondent and the complainant, and
their respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(i) The advisors will be responsible for questioning all
witnesses and the other party(ies) on the party's behalf;

(i) An advisor may be an attorney; and

(iii) Evergreen will appoint the party an advisor of the
college's choosing at no cost to the party, if the party fails to
do so; and

(iv) A party may select to have an individual as emo-
tional support with them during Title IX processes. This indi-
vidual is separate from an advisor, and will serve the purpose
of providing care and emotional support for the party, but
will not participate during the processes.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 174-123-400 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the hearing panel chair will
send a hearing notice to all parties, in compliance with WAC
174-123-290(3). In no event will the hearing date be set less
than ten days after the Title IX coordinator provided the final
investigation report to the parties.

(2) A party may choose an advisor to be at the hearing
with them. The advisor will be conducting the cross-exam-
ination of parties and witnesses. The full names and contact
information for all advisors selected by the parties to appear
at the hearing must be submitted to the hearing panel chair at
least five days before the hearing.

(3) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the hearing panel chair, with cop-
ies to all parties and the student conduct official.

(4) Parties may also select an individual to serve as emo-
tional support during the hearing. This individual will not
have a formal role in the hearing, and will serve the purpose
of providing care and emotional support for the party.

(5) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether Evergreen
intends to offer the evidence at the hearing.

NEW SECTION

WAC 174-123-410 Rights of parties. (1) The Ever-
green State College's code of student rights and responsibili-
ties, this chapter, and this supplemental procedure shall apply
equally to all parties.

(2) The college has the burden of offering and presenting
sufficient testimony and evidence to establish that the respon-
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dent is responsible for a Title IX violation by a preponder-
ance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by advisors. The parties are entitled to advisors of their own
choosing and the advisor may be an attorney. If a party does
not choose a process advisor, then the Title IX coordinator
will appoint a process advisor of the college's choosing on the
party's behalf at no expense to the party.

NEW SECTION

WAC 174-123-420 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The hearing chair shall review all ques-
tions for relevance and shall explain on the record their rea-
sons for excluding any question based on lack of relevance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the hearing panel must not rely on any statement by that party
or witness in reaching a determination of responsibility.

(5) No negative inference: The hearing panel may not
make an inference regarding responsibility solely on a wit-
ness's or party's absence from the hearing or refusal to answer
questions.

(6) Privileged evidence: The hearing panel shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

(7) Recording of live hearing: The live hearing will be
audio-recorded, and copies may be provided to the parties,
upon written request.

NEW SECTION

WAC 174-123-430 Initial order. (1) In addition to
complying with WAC 174-123-310, the hearing panel will be
responsible for conferring and drafting an initial order that:
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(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility for each charge;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the hearing
panel's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, the complainant is
entitled to remedies designed to restore or preserve the com-
plainant's equal access to Evergreen's educational programs
or activities; and

(h) Describes the process for appealing the initial order.

(2) The hearing panel chair will serve the initial order on
the parties simultaneously.

NEW SECTION

WAC 174-123-440 Appeals. (1) The parties shall have
the right to appeal from the initial order's determination of
responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The parties may by filing a
written notice of appeal with the hearing panel chair within
ten calendar days of service of the student conduct official's,
or hearing panel's decision. Failure to timely file a notice of
appeal constitutes a waiver of the right to appeal and the deci-
sion shall be deemed final.

Either party may appeal based on the following criteria:
Procedural irregularity that affected the outcome of the deter-
mination; new evidence discovered that was not reasonably
available at the time of the determination; a conflict of inter-
est from a Title IX administrator; or severity of sanctioning is
not consistent with the violation.

(2) The president or their designee will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) The president's office shall serve the final decision on
the parties simultaneously.

NEW SECTION

The following section of the Washington Administrative
Code is decodified and recodified as follows:

0Old WAC Number
174-123-350

New WAC Number
174-123-450

WSR 21-01-067
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-254—Filed December 9, 2020, 3:13 p.m., effective December 9,
2020, 3:13 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to close
recreational crab seasons in Marine Area 2 between a true
west line from Point Chehalis and true west line from the
Queets River, including the waters of Marine Area 2-2.

Citation of Rules Affected by this Order: Repealing
WAC 220-330-04000T; and amending WAC 220-330-040.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Test results from the Washing-
ton department of health show that crab tested in the Marine
Areas 1 and 2 are not safe for human consumption. Levels of
domoic acid, detected through routine testing have exceeded
the federally established action level. There is insufficient
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 9, 2020.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-330-04000U Crab—Areas and seasons
Notwithstanding the provisions of WAC 220-330-040 effec-
tive Immediately, until further notice, recreational crab sea-
sons in waters of Marine Area 1, 2 and 2-2 shall be modified
as follows. All other provisions of WAC 220-330-040 not
addressed herein remain in effect unless otherwise amended
by emergency rule:

(1) Effective immediately until further notice, it is
unlawful to fish for Dungeness crab in waters of Marine Area
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1, Marine Area 2, and including the waters of Marine Area 2-
2 Grays Harbor.

(2) Effective immediately it is unlawful to set, maintain,
operate, or possess in those waters listed in subsections (1) of
this section, any baited or unbaited shellfish pots or ring nets
for any reason.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of Washington Administrative
code is repealed:

WAC 220-330-04000T Crab—Areas and seasons.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 21-01-079
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 20-256—Filed December 10, 2020, 12:07 p.m., effective December
10, 2020, 12:07 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to open
Crab Management Region 2E to commercial harvest at 1:00
p.m. on December 11, 2020, and to increase pot limits in
Region 1 to forty pots per license. This rule also requires har-
vesters to declare participation in Region 1 and 2E fisheries.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-45500N and 220-352-34000H; and amending
WAC 220-340-455 and 220-352-340.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this emer-
gency rule:

(1) Opens Puget Sound Crab Management Region 2E to
commercial harvest and commercial pot deployment effec-
tive December 11, 2020, at 1:00 p.m. to harvest remaining
available quota;

(2) Permits commercial crab harvest in Puget Sound
within Crab Management Regions 1, 2 West, 3-2, and 3-3
until further notice;

(3) Commercial crab harvest in Crab Management
Regions 3-1 remains closed until further notice;

(4) Sets a limit of forty pots per license per buoy tag
number in Crab Management Region 1, a pot limit of twenty-
five pots per license per buoy tag number in Region 2 East
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and fifty pots per license per buoy tag number in Regions 2
West, 3-2, and 3-3;

(5) Requires fishers to declare participation in Region 1
and 2E fisheries.

Crab Management Region 2E will open to commercial
harvest at 1:00 p.m. on December 11, 2020, to harvest avail-
able quota. In Regions 1, 2 East, 2 West, 3-2, and 3-3 the
available quota is sufficient to accommodate continued com-
mercial harvest. These provisions are in conformity with
agreed management plans with applicable tribes. These man-
agement plans are entered into as required by court order.
The Puget Sound Dungeness crab commercial fishing season
is structured to meet harvest allocation objectives negotiated
between state and tribal comanagers and outlined in related
management plans.

There is insufficient time to adopt permanent rules. Fur-
ther adjustment of season structure may be made pending
updated harvest data.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 10, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-45500P Commercial crab fishery—
Seasons and areas—Puget Sound. Notwithstanding the
provisions of WAC 220-340-450:

(1) Effective immediately until further notice, it is illegal
to harvest Dungeness crab for commercial purposes in Crab
Management Region 3-1.

(2) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in Crab Management Regions 1, 2 West, 3-2, and 3-3.

(3) Effective immediately until 12:59 p.m. on December
11, 2020, it is illegal to harvest Dungeness crab for commer-
cial purposes in Crab Management Regions 2 East.

(4) Effective 1:00 p.m. on December 11, 2020, it is per-
missible to harvest Dungeness crab for commercial purposes
in Crab Management Region 2 East.

(5) Effective immediately until further notice, it is per-
missible to harvest Dungeness crab for commercial purposes
in the following areas in Crab Management Region 1:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
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ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern most oil dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(6) Effective immediately and until further notice, it is
permissible to harvest Dungeness crab for commercial pur-
poses in the following area in Crab Management Region 2
West:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N, 122°26.
742'W).

(7) Effective immediately and until further notice, it is
illegal to harvest Dungeness crab for commercial purposes in
the following areas in Crab Management Region 2 East:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 24C shoreward of the 400-foot
depth contour within an area described by two lines projected
northeasterly from Sandy Point and the entrance to the
marina at Langley.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-E east of a line that extends
true north from the green #1 buoy at Possession Point to Pos-
session Point, and west of a line from the green #1 buoy at
Possession Point extending northward along the 200-foot
depth contour to the Glendale dock.

(c) That portion of Marine Fish-Shellfish Catch Report-
ing Area 26A east of a line projected from the outermost tip
of the ferry dock at Mukilteo, projected to the green #3 buoy
at the mouth of the Snohomish River, and west of a line pro-
jected from that #3 buoy southward to the oil boom pier on
the shoreline.

(8) Effective immediately until further notice, the fol-
lowing areas are closed to commercial crab fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123°7.0' longitude
line projected from the new Dungeness light due south to the
shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D a line from the eastern tip of
Ediz Hook to the ITT Rayonier Dock.

(¢) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

(9) Effective immediately until further notice it is unlaw-
ful for any person to harvest crabs for commercial purposes
with more than 50 pots per license per buoy tag number in
Crab Management Regions 2W, 3-2, and 3-3.
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(10) Effective immediately until 7:59 a.m. on December
11, 2020, it is unlawful for any person to harvest crabs for
commercial purposes with more than 25 pots per license per
buoy tag number in Crab Management Region 1.

(11) Effective 8:00 a.m. on December 11, 2020, it is
unlawful for any person to harvest crabs for commercial pur-
poses with more than 40 pots per license per buoy tag number
in Crab Management Region 1.

(12) Effective 1:00 p.m. on December 11, 2020 until fur-
ther notice, it is unlawful for any person to harvest crabs for
commercial purposes with more than 25 pots per license per
buoy tag number in Crab Management Region 2 East.

(13) All remaining, undeployed buoy tags per license per
region must be onboard the designated vessel and available
for immediate inspection.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 220-352-34000H Puget Sound crab—Addi-
tional reporting requirements. Notwithstanding the provi-
sions of WAC 220-352-340:

1) Non-treaty commercial fishers that intend to harvest
in Crab Management Region 1 or 2E must declare intent to
fish prior to deploying gear by registering on the WDFW
Puget Sound commercial crabbing webpage or sending an
email to crab.report@dfw.wa.gov, detailing the following
information:

(a) Vessel Operator Name

(b) Vessel Name and Vessel Registration Number

(¢) Permit Number(s) to be Fished

(d) Crab Management Area to be fished

(e) Initial Fishing Date

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-340-45500N Commercial crab fishery—Seasons
and areas—Puget Sound. (20-253)

WAC 220-352-34000G Puget Sound crab—Additional
reporting requirements. (20-253)

WSR 21-01-081
EMERGENCY RULES
BIG BEND
COMMUNITY COLLEGE
[Filed December 10, 2020, 1:30 p.m., effective December 10, 2020, 1:30
p.m.]

Effective Date of Rule: Immediately upon filing.

Emergency
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Purpose: On May 19, 2020, the Federal Register printed
amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal
complaints of sexual harassment and took effect on August
14, 2020. This requires emergency updates to the college's
student conduct code to be compliant with federal regula-
tions. To this end, the college filed emergency rules on
August 13, 2020. See WSR 20-17-079. This filing extends
these emergency rules while the college engages proceeds
with permanent rule making. To this end, consistent with
RCW 34.05.350(2), the college filed notice of its intent to
adopt the rule as a permanent rule, and is actively undertak-
ing the appropriate procedures to adopt the rule as a perma-
nent rule. See WSR 20-20-139. In addition, additional
changes are made to the existing student conduct code to har-
monize the colleges' definition of sexual misconduct with the
definition required by Title IX. Finally, on August 4, 2020,
the Washington Court of Appeals Division III filed an opin-
ion regarding academic misconduct in Daniel Nelson v. Spo-
kane Community College, 14 Wn. App.2d 40, 469 P.3d 317
(2020). These emergency rules provide clarification regard-
ing the college's treatment of academic misconduct to ensure
compliance with the decision of the court of appeals.

Citation of Rules Affected by this Order: New Title IX
Student Conduct Procedures, WAC 132R-04-300, 132R-04-
305, 132R-04-310, 132R-04-315, 132R-04-320, 132R-04-
325, 132R-04-330, 132R-04-335 and 132R-04-340; and
amending WAC 132R-04-057.

Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Other Authority: Nelson v. Spokane Community College,
14 Wn. App.2d 40, 469 P.3d 317 (2020).

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Big Bend Community College
is required by the United States Department of Education to
comply with the recently adopted Title IX regulations, which
took effect on August 14, 2020. In addition, Big Bend Com-
munity College adopts the rule regarding academic miscon-
duct to comply with the Nelson case.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 9, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 9, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 10, 2020.

Emergency
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Melinda Dourte
Executive Assistant
to the President

AMENDATORY SECTION (Amending WSR 18-17-026,
filed 8/6/18, effective 9/6/18)

WAC 132R-04-057 Student code of conduct viola-
tions. The college may impose sanctions against a student
who commits, attempts to commit, aids, abets, incites,
encourages, or assists another person to commit an act of
misconduct. Misconduct for which the college may impose
sanctions includes, but is not limited to, any of the following:

(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, or
fabrication.

(a) Cheating includes, but is not limited to, any attempt
to give or obtain unauthorized assistance relating to the com-
pletion of an academic assignment.

(b) Plagiarism includes, but is not limited to, taking and
using as one's own, without proper attribution, the ideas, writ-
ings, or work of another person in completing an academic
assignment. Prohibited conduct may also include the unau-
thorized submission for credit of academic work that has
been submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment, and also
includes providing false or deceptive information in an
instructional course concerning the completion of an assign-
ment.

(d) This section shall not be construed as preventing an
instructor from taking immediate disciplinary action as pro-
vided herein where the instructor is required to act upon such
breach of academic dishonesty in order to preserve order and
prevent disruptive conduct in the classroom.

(e) This section shall also not be construed as preventing
an instructor from adjusting the student's grade on a particu-
lar project, paper, test, or class grade for academic dishon-
esty.

(2) Other dishonesty. Acts of dishonesty include, but
are not limited to:

(a) Forgery, alteration, submission of falsified docu-
ments or misuse of any college document, record, or instru-
ment of identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(¢) Furnishing false information, or failing to furnish
correct information, in response to the request or requirement
of a college officer or employee.

(3) Obstructive or disruptive conduct. Conduct not
otherwise protected by law that interferes with, impedes, or
otherwise unreasonably hinders:

(a) Any instruction, research, administration, disci-
plinary proceeding, or other college activities, including the
obstruction of the free flow of pedestrian or vehicular move-
ment on college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college.
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(4) Assault, intimidation, harassment. Unwanted
touching, physical abuse, verbal abuse, threat(s), intimida-
tion, harassment, bullying, or other conduct which harms,
threatens, or is reasonably perceived as threatening the health
or safety of another person or another person's property. For
purposes of this code, bullying is repeated or aggressive
unwanted behavior, not otherwise protected by law, that
humiliates, harms, or intimidates the victim.

(5) Cyber misconduct. Cyber misconduct including, but
not limited to: Cyberstalking, cyberbullying, or online
harassment.

(a) Use of electronic communications including, but not
limited to, electronic mail, instant messaging, electronic bul-
letin boards, and social media sites, to harass, abuse, bully or
engage in other conduct which harms, threatens, or is reason-
ably perceived as threatening the health or safety of another
person.

(b) Prohibited activities include, but are not limited to,
unauthorized monitoring of another's email communications
directly or through spyware, sending threatening emails, dis-
rupting electronic communications with spam or by sending
a computer virus, sending false messages to third-parties
using another's email identity, nonconsensual recording of
sexual activity, and nonconsensual distribution of a recording
of sexual activity.

(6) Property violation. Damage to, misappropriation of,
unauthorized use or possession of, vandalism, or other nonac-
cidental damaging or destruction of college property or the
property of another person.

Property for the purposes of this subsection includes
computer passwords, access codes, identification cards, per-
sonal financial account numbers, other confidential personal
information, intellectual property, and college trademarks.

(7) Failure to comply with directive. Failure to comply
with the directive(s) of a college officer or employee who is
acting in the legitimate performance of his or her duties,
including failure to properly identify oneself to such a person
when requested to do so.

(8) Weapons. Possession of any firearm, dagger, sword,
knife or other cutting or stabbing instrument, club, explosive
device or any other weapon apparently capable of producing
bodily harm, unless previously authorized by the vice presi-
dent of learning and student success. This policy does not
apply to the possession of a personal protection spray device,
as authorized by RCW 9.91.160. This policy is subject to the
following exceptions:

(a) Commissioned law enforcement personnel in the
state of Washington, legally authorized military personnel
while in performance of their duties, and other persons or
entities authorized by contract to carry firearms in the course
of their employment;

(b) A student with a valid concealed weapons permit
may store a pistol in his or her vehicle parked on campus in
accordance with RCW 9.41.050 (2) or (3), provided the vehi-
cle is locked and the weapon is concealed from view; or

(¢) The president or designee may grant permission to
bring a weapon on campus upon a determination that the
weapon is reasonably related to a legitimate pedagogical pur-
pose. Such permission shall be in writing and shall be subject
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to such terms or conditions incorporated in the written per-
mission.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being
visibly under the influence of any alcoholic beverage, except
as permitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale of
marijuana or the psychoactive compounds found in mari-
juana intended for human consumption, regardless of form,
or being observably under the influence of marijuana or the
psychoactive compounds found in marijuana and intended
for human consumption, regardless of form. While state law
permits the recreational use of marijuana, federal law prohib-
its such use on college premises or in connection with college
activities.

(¢) Drugs. The use, possession, delivery, sale, or being
observably under the influence of any legend drug (including
anabolic steroids, androgens, or human grown hormones),
narcotic drug or controlled substance as defined in chapters
69.41 and 69.50 RCW, except in accordance with a lawful
prescription for that student by a licensed health care profes-
sional.

(d) Tobacco, electronic cigarettes, and related products.
The use of tobacco, electronic cigarettes, and related products
in any building owned, leased, or operated by the college, or
in any location where such use is prohibited, or in any loca-
tion other than the parking lots, including twenty-five feet
from entrances, exits, windows that open, and ventilation
intakes of any building owned, leased or operated by the col-
lege. The use of tobacco, electronic cigarettes, and related
products on the college campus is restricted to designated
smoking areas.

"Related products" include, but are not limited to, ciga-
rettes, pipes, bidi, clove cigarettes, waterpipes, hookahs,
chewing tobacco, vaporizers, and snuff.

(11) Disorderly conduct. Conduct which is disorderly,
lewd, indecent, or obscene, that is not otherwise protected
under the law.

(12) Discriminatory conduct. Conduct which harms or
adversely affects any member of the college community
because of race; color; national origin; sensory, mental or
physical disability; use of a service animal; gender, including
pregnancy; marital status; age (40+); religion; creed; sexual
orientation; gender identity; veteran's status; or any other
legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct”
includes sexual harassment, sexual intimidation, and sexual
violence. Sexual harassment prohibited by Title IX is defined
in the supplemental procedures to this code. See WAC 132R-
04-103.

(a) Sexual harassment. The term "sexual harassment"
means unwelcome sexual or gender-based conduct ((efa-sex-
walnature)), including unwelcomed sexual advances,
requests for sexual favors, quid pro quo harassment, and
other verbal, nonverbal, or physical conduct of a sexual or a

Emergency
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gendered nature that is sufficiently ((sertens)) severe, per-
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victim shares a child in common, by a person who is cohabi-

sistent, or pervasive as to:

(1) Deny or hmlt((—&ﬁd—that—dees—deﬂyher—him{—based—eﬁ
sex;)) the ability of a student to participate in or benefit from
the college's educational programs or activities ((erthat));

(ii) Alter the terms or conditions of employment for a
college employee(s); and/or

(iii) Create((s)) an intimidating, hostile, or offensive
environment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of sexual harassment and means
threatening or emotionally distressing conduct based on sex.
This includes, but is not limited to, nonconsensual recording
of sexual activity or the distribution of such recording.

(c) Sexual violence. "Sexual violence" is a type of sex-
ual discrimination and harassment. Nonconsensual sexual
intercourse, nonconsensual sexual contact, domestic vio-
lence, dating violence, and stalking are all types of sexual
violence.

(i) Nonconsensual sexual intercourse ((is)). Any actual
or attempted sexual intercourse (anal, oral, or vaginal), how-
ever slight, with any object or body part, by a person upon
another person, that is without consent and/or by force. Sex-
ual intercourse includes anal or vaginal penetration by a
penis, tongue, finger, or object, or oral copulation by mouth
to genital contact or genital to mouth contact.

(i) Nonconsensual sexual contact ((is)). Any ((inten-
tienal)) actual or attempted sexual touching, however slight,

with any object or body part, by a person upon another person
that is without consent and/or by force. Sexual touching
includes any bodily contact with the breasts, groin, mouth, or
other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(i) ((E o ol inehud +viok .

&¥1))) Incest. Sexual intercourse or sexual contact with a

person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren, and adopted children under the age of eighteen.

(iv) Statutory rape. Consensual intercourse between a
person who is eighteen years of age or older, and a person
who is under the age of sixteen.

(v) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
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tating with or has cohabitated with the victim as a spouse. by

a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth who is pro-
tected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(vi) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(A) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(B) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(I) The length of the relationship;

II) The type of relationship; and

(IIT) The frequency of interaction between the persons
involved in the relationship.

vii) Stalking. Engaging in a course of conduct directed
at a specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(viii) Consent((z)). Clear, knowing, and voluntary per-
mission by word or action to engage in mutually agreed upon
sexual activity. Each party has the responsibility to make cer-
tain that the other has consented before engaging in the activ-
ity. For consent to be valid, there must be actual words or
conduct indicating freely given agreement to the act at the
time of the act. Consent cannot be inferred from silence, pas-
sivity, or lack of active resistance. Consent can be withdrawn
by either party at any point. Consent to engage in one activ-
ity, or past agreement to engage in a particular activity, can-
not be presumed to constitute consent to engage in a different
activity or to engage in the same activity again. There is no
consent where there is a threat of force or violence or any
other form of coercion or intimidation, physical or psycho-
logical. A person cannot consent if they are unable to under-
stand what is happening or are disoriented, or if they are
asleep or unconscious for any reason, including due to alco-
hol or other drugs. An individual who engages in sexual
activity when the individual knows, or should know, that the
other person is physically or mentally incapable of consent
has engaged in nonconsensual conduct. Intoxication is not a
defense against allegations that an individual has engaged in
nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct,
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program or that creates
an intimidating, hostile, or offensive environment for other
campus community members. Protected status includes a
person's race; color; national origin; sensory, mental or phys-
ical disability; use of a service animal; gender, including
pregnancy; marital status; age (40+); religion; creed; sexual
orientation; gender identity; veteran's status; or any other
legally protected classification. See supplemental definitions:
"Sexual misconduct" for the definition of "sexual harass-
ment." Harassing conduct may include, but is not limited to,
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physical conduct, verbal, written, social media and electronic
communications.

(15) Retaliation. Harming, threatening, intimidating,
coercing, or taking adverse action of any kind against a per-
son because such person reported an alleged violation of this
code or college policy, provided information about an alleged
violation, or participated as a witness or in any other capacity
in a college investigation or disciplinary proceeding.

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(¢) Unauthorized use or distribution of someone else's
password or other identification;

(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic information resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(1) Failure to comply with the college's electronic use
policy.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

(18) Safety violations. Safety violation includes any
nonaccidental conduct that interferes with or otherwise com-
promises any college policy, equipment, or procedure relat-
ing to the safety and security of the campus community,
including tampering with fire safety equipment and trigger-
ing false alarms or other emergency response systems.

(19) Abuse of process. Abuse or misuse of any of the
procedures relating to student complaints or misconduct
including, but not limited to:

(a) Failure to obey a subpoena or order to appear at a
hearing;

(b) Falsification or misrepresentation of information;

(c) Disruption, or interference with the orderly conduct,
of a proceeding;

(d) Interfering with someone else's proper participation
in a proceeding;

(e) Destroying or altering potential evidence, or attempt-
ing to intimidate or otherwise improperly pressure a witness
or potential witness;

(f) Attempting to influence the impartiality of, or harass-
ing or intimidating, a student disciplinary committee mem-
ber; or

(g) Failure to comply with any disciplinary sanction(s)
imposed under this student conduct code.
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(20) Unsafe vehicle operation. Operation of any motor
vehicle on college property in an unsafe manner or in a man-
ner which is reasonably perceived as threatening the health or
safety of another person.

(21) Violation of other laws or policies. Violation of
any federal, state, or local law, rule, or regulation or other
college rules or policies, including college traffic and parking
rules.

(22) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

(23) Aiding or abetting. Aiding, abetting, inciting,
encouraging, or assisting another person to commit any of the
foregoing acts of misconduct.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state or local laws to civil and criminal
authorities for disposition. The college shall proceed with
student disciplinary proceedings regardless of whether the
underlying conduct is subject to civil or criminal prosecution.

WSR 21-01-084
EMERGENCY RULES
EVERETT COMMUNITY COLLEGE
[Filed December 10, 2020, 2:06 p.m., effective December 10, 2020]

Effective Date of Rule: December 10, 2020.

Purpose: On May 19, 2020, the Federal Register printed
amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal
complaints of sexual harassment [and] went into effect on
August 14, 2020. An earlier CR-103E request was submitted
to reflect these federal changes to the college's WAC and
presently remains in effect until mid-December. Shortly after
the submission of the initial CR-103E request, the college ini-
tiated the permanent rule-making process.

A new federal administration will be taking office on
January 20, 2020 [2021], and has announced that they intend
to reverse the federal law that is the subject of the earlier CR-
103E request and current permanent rule-making process.
Everett Community College is seeking an extension of the
emergency rule for purposes of acquiring additional time to
determine if these federal changes will be further revised in
the upcoming one hundred twenty days.

Citation of Rules Affected by this Order: New Supple-
mental Title IX Student Conduct Procedures, WAC 132E-
122-140, 132E-122-420, 132E-122-430, 132E-122-440,
132E-122-450, 132E-122-460, 132E-122-470, 132E-122-
480 and 132E-122-490; and amending WAC 132E-122-170
and 132E-122-250.

Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972, 20 U.S.C. § 1681 et seq.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Emergency
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Reasons for this Finding: Everett Community College is
required by the United States Department of Education to
comply with the recently adopted Title IX regulations. A new
federal administration will be taking office on January 20,
2021, and has announced that they intend to reverse the fed-
eral law that is the subject of the earlier CR-103E request and
current permanent rule-making process. Everett Community
College is seeking an extension of the emergency rule for
purposes of acquiring additional time to determine if these
federal changes will be further revised in the upcoming one
hundred twenty days.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 8, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 8, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 7, 2020.

Erin Carr
Director of Equal Opportunity
and Title IX Programs

AMENDATORY SECTION (Amending WSR 18-01-119,
filed 12/19/17, effective 1/19/18)

WAC 132E-122-170 Reporting—Sexual misconduct
and discrimination. (1) Persons who believe that a sexual
misconduct or discrimination violation has been committed
may contact and make a report to the Title IX coordinator

directly ((er-byfilingareport-online-at-everettec-edu/Title
£)).

((BeekyLambeley))
Title IX Coordinator

425-388-9271
TitleIXcoordinator@everettcc.edu
Olympus Hall ((26%)) 114

2000 Tower Street

Everett, WA 98201

(2) The person filing the report will be asked to write a
brief statement of allegation(s), including dates, names, a
description of the incident, and the remedy sought.

(3) Sexual misconduct responsible employee report-
ing. Any employee who receives a report, formally or infor-
mally, of an alleged Title IX violation is required to report
such information to the Title IX coordinator. The employee
may contact the Title IX coordinator directly ((€)) at
TitleIXcoordinator@everettcc.edu or 425-388-9271((3-e¢

mayfile-aTitle PXreportthrough thecollege-onlinereperting
system)).
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(4) Campus counselors. If information regarding a pos-
sible sexual misconduct violation is disclosed during a confi-
dential counseling session with a campus counselor, the
counselor is not required to report this information to the
Title IX coordinator.

(5) If the complaint is against the conduct officer or Title
IX coordinator, the matter is to be reported to the vice presi-
dent of ((administrative-serviees)) human resources.

Vice President of ((Administrative-Serviees

vpadmint@everettee-edn)) Human Resources

hr@everettcc.edu
425-388-9232

2000 Tower Street
Everett, WA 98201

NEW SECTION

WAC 132E-122-410 Order of precedence. This sup-
plemental procedure applies to allegations of sexual harass-
ment subject to Title IX jurisdiction pursuant to regulations
promulgated by the United States Department of Education.
See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with Everett Community Col-
lege's standard disciplinary procedures, WAC 132E-122-010
through 132E-122-490, these supplemental procedures shall
take precedence.

NEW SECTION

WAC 132E-122-420 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
Everett Community College may impose disciplinary sanc-
tions against a student who commits, attempts to commit, or
aids, abets, incites, encourages, or assists another person to
commit, an act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. An Everett Community
College employee conditioning the provision of an aid, bene-
fit, or service of Everett Community College on an individ-
ual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a
reasonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to Everett Community College's educational programs
or activities, or employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
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contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(i1) The type of relationship; and

(iii) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

NEW SECTION

WAC 132E-122-430 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during an Everett Community College edu-
cational program or activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which Everett Community
College exercised substantial control over both the respon-
dent and the context in which the alleged sexual harassment
occurred. This definition includes any building owned or
controlled by a student organization that is officially recog-
nized by Everett Community College.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
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procedure does not prohibit Everett Community College
from pursuing other disciplinary action based on allegations
that the respondent violated other provisions of Everett Com-
munity College's student conduct code, WAC 132E-122-010
through 132E-122-490.

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

NEW SECTION

WAC 132E-122-440 Initiation of Title IX proceed-
ings. (1) Upon receiving the Title IX investigation report
from the Title IX coordinator, the student conduct officer will
independently review the report to determine whether there
are sufficient grounds to pursue a disciplinary action against
the respondent for engaging in prohibited conduct under Title
IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serving
the notice on the respondent and the complainant, and their
respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s);

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisor(s) during the hearing and that:

(1) The advisor(s) will be responsible for questioning all
witnesses on the party's behalf;

(i) An advisor may be an attorney; and

(iii) Everett Community College will appoint the party
an advisor of the Everett Community College's choosing at
no cost to the party, if the party fails to do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 132E-122-450 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the chair of the student con-
duct committee will send a hearing notice to all parties, in
compliance with WAC 132E-122-440. In no event will the
hearing date be set less than ten days after the Title IX coor-
dinator provided the final investigation report to the parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator

Emergency
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during the investigation, regardless of whether Everett Com-
munity College intends to offer the evidence at the hearing.

NEW SECTION

WAC 132E-122-460 Rights of parties. (1) Everett
Community College's student conduct procedures and this
supplemental procedure shall apply equally to all parties.

(2) Everett Community College bears the burden of
offering and presenting sufficient testimony and evidence to
establish that the respondent is responsible for a Title IX vio-
lation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator will
appoint an advisor of Everett Community College's choosing
on the party's behalf at no expense to the party.

NEW SECTION

WAC 132E-122-470 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

Emergency

Washington State Register, Issue 21-01

(e) Privileges applicable to sexual assault and domestic
violence advocates; and
(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132E-122-480 Initial order. The student conduct
committee will be responsible for conferring and drafting an
initial order that:

(1) Identifies the allegations of sexual harassment;

(2) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(3) Makes findings of fact supporting the determination
of responsibility;

(4) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(5) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(6) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(7) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to Everett Community College's education pro-
grams or activities; and

(8) Describes the process for appealing the initial order
to Everett Community College's president.

(9) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 132E-122-490 Title IX appeals. (1) The parties
have the right to appeal from the determination of responsi-
bility and/or from a Title IX dismissal, in whole or part, of a
formal complaint, as set forth in the initial order.

(2) The president or the president's delegate will deter-
mine whether the grounds for appeal have merit, provide the
rationale for this conclusion, and state whether the disci-
plinary sanctions and conditions imposed in the initial order
are affirmed, vacated, or amended, and, if amended, set forth
the new disciplinary sanctions and conditions.

(3) If a request for reconsideration is received, the Title
IX coordinator shall respond within seven business days. The
Title IX coordinator shall either deny the request or, if the
Title IX coordinator determines that the request for reconsid-
eration has merit, issue amended findings.

(4) If any of the grounds in the request for appeal do not
meet the grounds in this policy, that request will be denied
and the parties and their advisors will be notified in writing of
the denial and the rationale.

(5) If any of the grounds in the request for appeal meet
the grounds in this policy, then the other party(ies) and their
advisors, and, when appropriate, the investigators and/or the
original decision-maker(s) will be notified of the decision.

(6) The other party(ies) and their advisors, and, when
appropriate, the investigators and/or the original decision-
maker(s) will be mailed, emailed, and/or provided a hard
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copy of the request with the approved grounds and be pro-
vided seven business days to submit a response to the portion
of the appeal that was approved and involves them. All
responses will be forwarded by the appeal decision-maker(s)
to all parties for review and comment.

(7) The nonappealing party (if any) may also choose to
raise a new ground for appeal at this time. If so, that will be
reviewed for standing by the appeal decision-maker(s)and
either denied or approved. If approved, it will be forwarded to
the party who initially requested an appeal, the investigator(s)
and/or original decision-maker(s), as necessary, who will
submit their responses in seven business days, which will be
circulated for review and comment by all parties.

(8) Neither party may submit any new requests for
appeal after this time period. The appeal decision-maker(s)
will collect any additional information needed and all docu-
mentation regarding the approved grounds and the subse-
quent responses and will render a decision in no more than
seven business days, barring exigent circumstances. All deci-
sions apply the preponderance of the evidence standard.

(9) A notice of appeal outcome will be sent to all parties
simultaneously including the decision on each approved
ground and rationale for each decision. The notice of appeal
outcome will specify the finding on each ground for appeal,
any specific instructions for remand or reconsideration, any
sanctions that may result which the recipient is permitted to
share according to state or federal law, and the rationale sup-
porting the essential findings to the extent the recipient is per-
mitted to share under state or federal law.

(10) Notification will be made in writing and may be
delivered by one or more of the following methods: In per-
son, mailed to the local or permanent address of the parties as
indicated in official institutional records, or emailed to the
parties' recipient-issued email or otherwise approved
account. Once mailed, emailed and/or received in-person,
notice will be presumptively delivered.

(11) The grounds for appeal are as follows:

(a) Procedural irregularity that affected the outcome of
the matter;

(b) New evidence that was not reasonably available at
the time the determination regarding responsibility or dis-
missal was made, that could affect the outcome of the matter;
and

(c) The Title IX coordinator, investigator(s), or decision-
maker(s) had a conflict of interest or bias for or against com-
plainants or respondents generally or the specific com-
plainant or respondent that affected the outcome of the mat-
ter.

(12) All decisions reached through this process are final.
No decisions or recommendations arising from this disci-
plinary procedure will be subject to grievance pursuant to any
collective bargaining agreement.

(13) If no request for reconsideration is received within
seven days, the findings become final.

(14) Decisions on appeal are to be deferential to the orig-
inal decision, making changes to the finding only when there
is clear error and to the sanction(s)/responsive action(s) only
if there is a compelling justification to do so.

(15) Appeals are not intended to provide for a full
rehearing of the allegation(s). In most cases, appeals are con-

WSR 21-01-089

fined to a review of the written documentation or record of
the original hearing and pertinent documentation regarding
the specific grounds for appeal.

(16) An appeal is not an opportunity for appeal decision-
maker(s) to substitute their judgment for that of the original
decision-maker(s) merely because they disagree with the
finding and/or sanction(s).

(17) Once an appeal is decided, the outcome is final. Fur-
ther appeals are not permitted, even if a decision or sanction
is changed on remand except in the case of a new hearing.

(18) Any amended findings are final and no further
reconsideration is available.

WSR 21-01-089
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-255—Filed December 10, 2020, 4:37 p.m., effective December
10, 2020, 4:37 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to delay
the season opening of the coastal commercial Dungeness
crab season in all Washington coastal areas due to high levels
of the marine biotoxin, domoic acid. The commercial season
delay will extend south to Cape Falcon, Oregon in order to
prosecute an orderly fishery in areas where participation
overlaps state lines. This emergency rule also requires notifi-
cation to the Washington department of fish and wildlife
enforcement program if a vessel participates in the commer-
cial Dungeness crab fishery in areas that are not closed (south
of Cape Falcon, Oregon) and transit those crab for delivery
into Washington ports. This notification is necessary to
enforce the season delay and prevent toxic crab from being
harvested or landed. A fair start provision, which will require
any vessel that participates in the coastal crab fishery south of
Cape Falcon, Oregon that opens before the closed area, to
wait thirty days after the closed area opens before participat-
ing in the delayed area. This fair start provision is necessary
to provide fishery participants that chose to wait and start in
the delayed area a fair opportunity to harvest crab without
competition from those that have already landed crab in other
areas. This fair start is also necessary to protect harvest shar-
ing agreements in tribal comanaged areas north of Point Che-
halis that are also delayed due to domoic acid and to provide
for agreed-to head start provisions.

Citation of Rules Affected by this Order: Amending
WAC 220-340-420 and 220-340-450.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The area north of Cape Falcon,
Oregon, extending to the United States/Canadian border is
closed to the state commercial fishery due to elevated levels

Emergency
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of the marine toxin domoic acid which were tested in crab
viscera off Long Beach, Washington. Notification of transit
through the closed area is required to enforce this closure and
prevent toxic crab from being harvested or landed. The thirty
day fair start delay is needed to provide a fair start for vessels
impacted by the closure due to marine toxins. The coastal
commercial Dungeness crab fishery is highly competitive
and the value from the fishery is highest during the first sev-
eral weeks of the season when crab abundance and catch per
unit effort are the highest. Opening the fishery without [a]
fair start provision would have a significant economic impact
on participants who chose to fish in areas that have been
delay[ed] if participation was not restricted to prohibit those
that have already started the fishery in areas that opened ear-
lier from moving to the delayed area for thirty days after that
area opens. The states of Oregon and California will impose
the same delay. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 10, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-42000D Commercial crab fishery—
Unlawful acts. Notwithstanding the provisions of WAC 220-
340-420, effective immediately until further notice:

(1) It is unlawful to fish for, possess or deliver Dunge-
ness crab unless the following conditions are met:

(a) Vessels that participated in the coastal Dungeness
crab fishery South of Cape Falcon, Oregon (46°45.00 North
Latitude) to Point Arena, CA, may possess crab for delivery
into Washington ports south of 46°45.00 North Lat., pro-
vided the crab were taken south of Cape Falcon, Oregon
(46°45.00 North Lat.)

(b) The vessel does not enter the area north of 46°45.00
North Lat. unless the operator of the vessel has contacted the
Washington Department of Fish and Wildlife prior to enter-
ing this area. Prior to entering the area north of 46°45.00
North Lat., the vessel operator must call or text 360-581-
3337, and report the vessel name, operator name, estimated
amount of crab to be delivered in pounds, and the estimated
date, time, and location of delivery 24 hours prior to entering
the area.
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(2) Unless otherwise amended all other provisions of the
permanent rule remain in effect.

NEW SECTION

WAC 220-340-45000U Commercial crab fishery—
Seasons and areas—Coastal. Notwithstanding the provi-
sions of WAC 220-340-450 effective immediately until fur-
ther notice: it is unlawful to fish for Dungeness crab in Wash-
ington coastal waters, the Pacific Ocean, Grays Harbor, Wil-
lapa Bay, or the Columbia River, except as provided in this
section.

(1) For waters of the Pacific Ocean north of Point Arena,
California, it is unlawful for a person to use a vessel to fish in
any area where the season opening is delayed due to marine
biotoxins for the first 30 days following the opening of the
area if the vessel was employed in the coastal crab fishery
during the previous 45 days.

(2) Unless otherwise amended all other provisions of the
permanent rule remain in effect.

WSR 21-01-093
EMERGENCY RULES
WASHINGTON STATE UNIVERSITY

[Filed December 11, 2020, 9:07 a.m., effective December 11, 2020, 9:07
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The university is updating the rules regarding
the standards of conduct for students.

Note: This emergency rule-making order was originally
filed on August 14, 2020, as WSR 20-17-098. A preproposal
for similar permanent rules was filed on October 7, 2020, as
WSR 20-20-132, with a proposal filed on December 2, 2020,
as WSR 20-24-125, and intended for adoption on March 12,
2021.

Citation of Rules Affected by this Order: New WAC
504-26-231; and amending WAC 504-26-010, 504-26-015,
504-26-020, 504-26-045, 504-26-050, 504-26-120, 504-26-
204, 504-26-206, 504-26-209, 504-26-217, 504-26-219, 504-
26-220, 504-26-221, 504-26-222, 504-26-223, 504-26-227,
504-26-230, 504-26-401, 504-26-402, 504-26-403, 504-26-
409, 504-26-415, 504-26-420, 504-26-425, 504-26-504, 504-
26-515, and 504-26-525.

Statutory Authority for Adoption: RCW 28B.30.150.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: On May 19, 2020, the United
States Department of Education (the department) published
amendments to its regulations implementing Title IX of the
Education Amendments of 1972 (Title IX). The department's
amended regulations specify how recipients of federal finan-
cial assistance covered by Title IX (which include the univer-
sity) must respond to allegations of sexual harassment. The
department's amended regulations are scheduled to become
effective on August 14, 2020. Amendments to the univer-
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sity's standards of conduct for students is required to comply
with the department's amended Title IX regulations.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 15, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 12, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
12, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 1, Amended 27, Repealed 0.

Date Adopted: December 11, 2020.

Deborah L. Bartlett, Director
Procedures, Records, and Forms
and University Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-010 Definitions. Words and phrases used
in the standards of conduct regardless of their associated gen-
der identity include all genders. Words and phrases used in
the standards of conduct in the singular or plural encompass
both the singular and the plural, unless the context clearly
indicates otherwise. For purposes of the standards of conduct,
the following definitions apply:

(1) Academic integrity hearing board. Teaching faculty
and student representatives who, collectively, are authorized
by the university or college to review an instructor's determi-
nation that a student violated university academic integrity
policies and whether or not the outcome proposed by the
instructor is in keeping with the instructor's published poli-
cies.

(2) Appeals board. The group of students, faculty, and
staff, collectively, authorized in accordance with WAC 504-
26-115 to consider appeals from a university conduct board's
or conduct officer's determination as to whether a student has
violated the standards of conduct and any sanctions
((impesed)) assigned.

(3) Brief adjudication. The process by which a conduct
officer may adjudicate student conduct matters ((invelving))
that are not resolving allegations that would constitute Title
IX sexual harassment within the university's Title IX jurisdic-
tion, and where possible sanctions((;-etherthanmatters
invelying)) do not include suspension for more than ten
instructional days, expulsion, loss of recognition, or revoca-
tion of degree. Also referred to as a "conduct officer hearing"
or "brief adjudicative proceeding."

(4) CCR. The university's office of compliance and civil
rights.

(5) Cheating. Includes, but is not limited to:

(a) Use of unauthorized materials in taking quizzes, tests,
or examinations, or giving or receiving unauthorized assis-
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tance by any means, including talking, copying information
from another student, using electronic devices, or taking an
examination for another student.

(b) Use of sources beyond those authorized by the
instructor in writing papers, preparing reports, solving prob-
lems, or carrying out other assignments.

(¢) Acquisition or possession of tests or other academic
material belonging to a member of the university faculty or
staff when acquired without the permission of the university
faculty or staff member.

(d) Fabrication, which is the intentional invention or
counterfeiting of information in the course of an academic
activity. Fabrication includes, but is not limited to:

(1) Counterfeiting data, research results, information, or
procedures with inadequate foundation in fact. The office of
research must be consulted in matters involving alleged
research misconduct as that term is defined in the university's
executive policy 33.

(i) Counterfeiting a record of internship or practicum
experiences.

(ii1) Submitting a false excuse for absence or tardiness or
a false explanation for failing to complete a class requirement
or scheduled examination at the appointed date and time.

(e) Engaging in any behavior for the purpose of gaining
an unfair advantage specifically prohibited by a faculty mem-
ber in the course syllabus or class discussion.

(f) Scientific misconduct. Falsification, fabrication, pla-
giarism, or other forms of dishonesty in scientific and schol-
arly research are prohibited. Complaints and inquiries involv-
ing cases of scientific misconduct are managed according to
the university's policy for responding to allegations of scien-
tific misconduct. A finding of scientific misconduct is subject
to sanctions by the center for community standards. The pol-
icy for responding to allegations of scientific misconduct
(executive policy 33) may be reviewed by contacting the
office of research.

(g) Unauthorized collaboration on assignments.

(h) Intentionally obtaining unauthorized knowledge of
examination materials.

(i) Plagiarism. Presenting the information, ideas, or
phrasing of another person as the student's own work without
proper acknowledgment of the source. This includes submit-
ting a commercially prepared paper or research project or
submitting for academic credit any work done by someone
else. The term "plagiarism" includes, but is not limited to, the
use, by paraphrase or direct quotation, of the published or
unpublished work of another person without full and clear
acknowledgment. It also includes the unacknowledged use of
materials prepared by another person or agency engaged in
the selling of term papers or other academic materials.

(j) Unauthorized multiple submission of the same work.

(k) Sabotage of others' work.

(1) Tampering with or falsifying records.

(()) (6) Complainant. Any person who is the alleged
victim of prohibited student conduct, whether or not such
person has made an actual complaint. Any individual, group,
or entity, including the university, who submits a complaint
alleging that a student or a registered or recognized student
organization violated the standards of conduct.
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((66))) (1) Conduct board. The group of students, faculty,
and staff, collectively authorized in accordance with WAC
504-26-110 to adjudicate certain student conduct matters.

(D)) (8) Conduct officer. A university official autho-
rized by the vice president for student affairs to initiate, man-
age, and/or adjudicate certain student conduct matters in
accordance with WAC 504-26-401 and 504-26-402.

((68))) (9) Faculty member. For purposes of this chapter,
any person hired by the university to conduct classroom or
teaching activities or who is otherwise considered by the uni-
versity to be a member of its faculty.

((9Y)) (10) Full adjudication. The process by which a
conduct board adjudicates matters involving possible suspen-
sion of greater than ten instructional days, expulsion, loss of
recognition, revocation of degree, or other matters as deter-
mined by the university. Also referred to as "formal adjudica-
tion," "formal (or full) adjudicative proceeding," or "conduct
board hearing."

((6))) (11) Gender identity. Having or being perceived
as having a gender identity, self-image, appearance, behav-
ior, or expression, whether or not that gender identity, self-
image, appearance, behavior, or expression is different from
that traditionally associated with the sex assigned to the per-
son at birth.

((GBH)) (12) Member of the university community.
Includes any person who is a student, faculty member, uni-
versity official, any person employed by the university, or
any person with a relationship with the university, including
guests of and visitors to the university. A person's status in a
particular situation is determined by the vice president for
student affairs or designee.

((#2)) (13) Parties. The parties to a student conduct
proceeding must include the university and the respondent.

The parties in a student conduct matter ((#mpheatingFitle X
of the-Civil Rights Aet-0f1964)) where the allegations, if

true, would constitute Title IX sexual harassment within the
university's Title IX jurisdiction must also include the com-
plainant(s)((Githe-eemplainant(s)notifies-the-untversity-in
writing-that-they-wish-to-partieipate-as-a-party)). The univer-
sity may designate other complainants, individuals, or recog-
nized or registered student organizations as parties to conduct
proceedings, or allow individuals or recognized or registered
student organizations to intervene in conduct proceedings.

((3Y)) (14) Policies. The written rules and regulations
of the university as found in, but not limited to, the standards
of conduct, university policy manuals, housing and dining
policies, academic regulations, and the university's graduate,
undergraduate, and professional catalogs and other publica-
tions, including electronic publications.

((E4))) (15) Recognized or registered student organiza-
tion. A group of students, collectively, that has complied with
the formal requirements for university recognition or regis-
tration.

((H5))) (16) Respondent. A student or recognized or reg-
istered student organization alleged to have violated these
standards of conduct.

((&6))) (17) Student. Any person taking courses at the
university, either full-time or part-time, pursuing undergrad-
uate, graduate, or professional studies. Persons who with-
draw after allegedly violating the standards of conduct, who
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are not officially enrolled for a particular term but who have
a continuing relationship with the university (including sus-
pended students) or who have been notified of their accep-
tance for admission are considered "students" as are persons
who are living in university residence halls, even if not
enrolled.

((H)) (18) Title IX. Title IX of the Education Amend-
ments Act of 1972, 20 U.S.C. 1681 and its implementing 34
C.ER. Part 106.

(19) University. Includes all locations, premises, pro-
grams, and operations of Washington State University.

((8Y))) (20) University official. Any person employed
by the university, performing assigned administrative or pro-
fessional responsibilities.

((#9Y)) (21) University premises. All land, buildings,
facilities, vehicles, websites, and other property in the posses-
sion of or owned, used, or controlled by the university
(including adjacent streets and sidewalks), including its study
abroad program sites, as well as university-sponsored or
hosted online platforms.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-015 Jurisdiction and applicability—
Relationship to other proceedings. (1) General. The stan-
dards of conduct apply to conduct that occurs on university
premises or in connection with university sponsored activi-
ties, including transit to or from the activity.

(2) Off-campus conduct. In addition to subsection (1) of
this section, the standards of conduct may apply to conduct
that occurs off university premises and not in connection with
university-sponsored activities, if the conduct adversely
affects the health and/or safety of the university community
or the pursuit of the university's vision, mission, or values.

(a) The university has sole discretion to make this deter-
mination. In making this determination, the conduct officer
considers whether the alleged conduct:

(1) Requires the university to exercise jurisdiction under
law or as required by federal or state agencies;

(i1) Negatively impacted the reputation of the university
or its students;

(iii) Occurred on the property of recognized or registered
student organizations;

(iv) Caused physical, mental, or emotional harm to
another; or

(v) Was recognized by onlookers, complainants, or wit-
nesses as being carried out by a student or recognized or reg-
istered student organization.

(b) When the university chooses to exercise jurisdiction
for off-campus conduct not in connection with a university-
sponsored activity, the parties must be notified in writing of
the decision and the reasons for the decision, and their right
to challenge the decision to the vice president for student
affairs or designee. Challenges to jurisdiction must be in writ-
ing and filed within five calendar days from the date the
notice is sent. In cases implicating Washington State Univer-

sity's executive policy 15, ((which-prohibits-diserimination;
sexual-harassmentand-sexual-miscoenduet;)) the vice presi-
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dent for student affairs or designee must consult with the uni-
versity's Title IX coordinator.

(3) Online conduct - Electronic communications. These
standards of conduct may be applied to behavior conducted
online, via electronic mail, text message, or other electronic
means.

(4) Time frame for applicability. Each student is respon-
sible and accountable for their conduct from the time of
application for admission through the actual awarding of a
degree, even though conduct may occur before classes begin
or after classes end, as well as during the academic year and
during periods between terms of actual enrollment. These
standards apply to a student's conduct even if the student
withdraws from school, takes a leave of absence, or gradu-
ates.

(5) Group accountability. Recognized or registered stu-
dent organizations that violate university policies and the
standards of conduct are subject to sanctions. A recognized or
registered student organization may be held accountable for
the behavior of its officers, members, or guests when the uni-
versity demonstrates that:

(a) The organization or its officers should have foreseen
that behavior constituting a violation was likely to occur, yet
failed to take reasonable precautions against such behavior;

(b) A policy or practice of the organization was respon-
sible for a violation; or

(c) The behavior constituting a violation was committed
by, condoned by, or involved a significant number of organi-
zation officers, members, or guests.

(6) International and national study programs. Students
who participate in any university-sponsored or sanctioned
international or national study program must observe the fol-
lowing rules and regulations:

(a) The laws of the host country and/or state;

(b) The academic and disciplinary regulations of the edu-
cational institution or residential housing program where the
student is studying;

(¢) Any other agreements related to the student's study
program; and

(d) These standards of conduct.

(7) Academic and professional standards. Nothing in
these standards of conduct is to be construed as limiting aca-
demic action that may be taken by a program or other aca-
demic unit against a respondent who, based on an established
violation of these standards or otherwise, demonstrates a fail-
ure to meet the academic and/or professional standards of the
program.

(8) Relationship between student conduct process and
other legal processes. The university is not required to stay a
student conduct proceeding pending any criminal or civil
proceeding, nor must the disposition of any such criminal or
civil proceeding control the outcome of any student conduct
proceeding. Respondents may choose to remain silent during
conduct proceedings, in accordance with WAC 504-26-045.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-020 Advisors and representatives. (1)
Advisors. Any party may have an advisor of their choice
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present during all stages of a conduct process. Upon a party's
request, a list of trained advisors from outside the office of
the dean of students (and those offices reporting to the dean
of students) who can provide support at no cost to the student
is provided. Advisors may assist any party engaged in the
conduct process and attend meetings and hearings. Advisors
may not be witnesses to the alleged behavior. ((Students
sheuld-seleet-anadviser-whese-schedule-allowsforatten-

(2) Communication with the center for community stan-
dards. Advisors and representatives may communicate
directly with the center for community standards to receive
information on dates and times of meetings, status of conduct
processes, and outcomes. As a condition of participation in
the conduct process, the center for community standards may
require advisors and representatives to sign a statement
agreeing to comply with legal requirements and university
rules including, but not limited to, requirements related to
confidentiality of student information.

(3) Advisors in conduct meetings and conduct officer
hearings. During any conduct ((preeess)) meeting or conduct
officer hearing, breaks may be taken, within reason, to allow
a party to consult with their advisor. However, advisors are
not permitted to speak on behalf of parties.

(4) Advisors in conduct board hearings. As with all other
conduct meetings and conduct officer hearings, advisors are
not permitted to speak on behalf of parties, except that in con-
duct board hearings, advisors are permitted to ask relevant
cross-examination questions as instructed by a party.

(5) Representatives. A party may choose to be repre-
sented during a full adjudication, at their own expense. Only
persons currently admitted to practice law, including licensed
legal interns, are permitted to act as representatives. In con-
duct board hearings, questions regarding logistical and
administrative issues are to be directed to the presiding offi-
cer, who may impose reasonable conditions upon participa-
tion of advisors and representatives.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-045 Evidence. (1) Except as provided in
subsection (2) of this section, evidence, including hearsay
evidence, is admissible in student conduct proceedings if, in
the judgment of the conduct officer or presiding officer, it is
the kind of evidence that reasonably prudent persons are
accustomed to rely on in the conduct of their affairs. The con-
duct officer or presiding officer determines the admissibility
and relevance of all information and evidence. ((Fhe-sexual

StOTy-oTa-Comt T O aamSSToTe et ec
cuerproceet giiif' .E T oxteRtpe SaroyTeviaence
Fale 412 and REW= .Eé S2{stating h.i presiag 'sffi's s
TS f.im v e . ”h*.t)i)g on-Fules-of evidence-as-guidelines

(2) In conduct board hearings to resolve allegations that,
if proven, would constitute Title IX sexual harassment within
the university's Title IX jurisdiction, witnesses, including

parties, must submit to cross-examination for their written or
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verbal statements to be considered by the university conduct
board.

(3) The sexual history of a complainant is not relevant
and not admissible in a student conduct proceeding unless

such evidence about the complainant's sexual predisposition
or prior sexual behavior is offered to prove that someone

other than the respondent committed the conduct alleged by
the complainant, or if the questions and evidence concern
specific incidents of the complainant's prior sexual behavior
with respect to the respondent and are offered to prove con-
sent.

(4) Students may choose to remain silent during conduct
proceedings, recognizing that they give up the opportunity to
explain their version of events and that the decision is made
based on the information presented at the hearing. No student
must be compelled to give self-incriminating evidence, and
no negative inference will be drawn from a student's refusal
to participate in any stage of the conduct proceeding. If either
party does not attend or participate in a hearing, the conduct
officer or conduct board may resolve the matter based on the
information available at the time of the hearing.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-050 Interim measures. (1) While a stu-
dent conduct matter is pending, the university may take a
number of interim actions or supportive measures in order to
ensure the preservation of the educational experience and the
overall university environment of the parties. These actions
may include, but are not limited to:

(a) A no-contact order ((impesed-on)) assigned to any
party;

(b) University housing room change for one or more
involved parties; and/or

(c) Changes in academic schedules or assignments for
any party.

(2) As stated in the university's housing and dining poli-
cies, the university reserves the right to assign roommates, to
change room or hall assignments, and/or to consolidate
vacancies by requiring residents to move from one room to
another in the event such reassignments are determined to be
necessary by the university.

(3) University departments taking interim or supportive
measures must coordinate with the center for community
standards, which advises the parties of the interim measures
and the process for challenging them. For matters involving
the university's executive policy 15, ((which-prohibits—dis-
eﬂmmaﬁeﬁ—se*u&kh&fassmeﬁt—aﬁd—se*u&Hmseeﬂéuet—)) the
departments must also consult with ((the-untversity's-effiee

for-equal-oppertunity)) CCR regarding interim or supportive
measures. Interim and supportive measures are not sanctions

and do not imply or assume responsibility for a violation of
the standards of conduct.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-120 Training. (1) Board members and
presiding officers. Conduct board members, appeals board
members, and presiding officers must not participate in any

Emergency

Washington State Register, Issue 21-01

student conduct matter until, at a minimum, training in the
following areas has been completed:

(a) Cultural competency and implicit bias;

(b) Student development and student conduct philoso-
phies, including the educational component of the student
conduct process;

(c) Identifying bias against individuals and against
groups;

(d) Conflict of interest;

(e) Sexual assault and gender-based violence;

(f) Alcohol and drug prevention;

(g) Due process and burden of proof in student conduct
matters; ((and))

(h) Sanctioning principles and guidelines;

(1) Title IX regulatory definitions, jurisdiction, and
grievance processes; and

(j) Relevant and admissible evidence.

(2) Conduct officers. Conduct officers must not partici-
pate in any student conduct matter until, at a minimum, train-
ing in the following areas has been completed:

(a) Alternative dispute resolution;

(b) Restorative justice; and

(c) All training required of board members (see subsec-
tion (1) of this section).

(3) Renewal of training. Training must be renewed on an
annual basis.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-204 Abuse of others or disruption or
interference with the university community. Abuse of oth-
ers or disruption or interference with the university commu-
nity ((ineludes;butisnethmitedto)) is defined as:

(1) Physical abuse, threats, intimidation, and/or other
conduct that threatens, endangers, harms, or undermines the
health, safety, or welfare of the university community or any

person((-ineludingbutnetlimited-to-domestic-orintimate
partaer-violenee)).

(2) Conduct that disrupts the university community or
prevents any member of the university community from com-
pleting their duties.

(3) Conduct that interferes with or disrupts the univer-
sity's mission, operations, or activities.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-206 Hazing. (1) No student or recognized
or registered student organization at Washington State Uni-
versity may conspire to engage in hazing or participate in
hazing of another.

(a) Hazing includes any activity expected of someone
joining a group (or maintaining full status in a group) that
causes or is likely to cause a risk of mental, emotional and/or
physical harm, regardless of the person's willingness to par-
ticipate.

(b) Hazing activities may include, but are not limited to,
the following: Abuse of alcohol during new member activi-
ties; striking another person whether by use of any object or
one's body; creation of excessive fatigue; physical and/or
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psychological shock; morally degrading or humiliating
games or activities that create a risk of bodily, emotional, or
mental harm.

(c) Hazing does not include practice, training, condition-
ing and eligibility requirements for customary athletic events
such as intramural or club sports and NCAA athletics, or
other similar contests or competitions, but gratuitous hazing
activities occurring as part of such customary athletic event
or contest are prohibited.

(2) Washington state law also prohibits hazing which
may subject violators to criminal prosecution. As used in
RCW 28B.10.901 and 28B.10.902, "hazing" includes any
method of initiation into a recognized or registered student
organization or living group, or any pastime or amusement
engaged in with respect to such an organization or living
group that causes, or is likely to cause, bodily danger or phys-
ical harm, or serious mental or emotional harm, to any stu-
dent or other person attending a public or private institution
of higher education or other postsecondary education institu-
tion in this state.

(3) Washington state law (RCW 28B.10.901) also pro-
vides sanctions for hazing:

(a) Any person who violates this rule, in addition to other
sanctions that may be ((impesed)) assigned, forfeits any enti-
tlement to state-funded grants, scholarships, or awards for a
period of time determined by the university.

(b) Any recognized or registered student organization
that knowingly permits hazing by its members or others sub-
ject to its direction or control must be deprived of any official
recognition or approval granted by the university.

AMENDATORY SECTION (Amending WSR 15-01-080,
filed 12/15/14, effective 1/15/15)

WAC 504-26-209 Violation of university policy, rule,
or regulation. Violation of any university policy, rule, or
regulation published electronically on the university website
or in hard copy including, but not limited to, Washington
State University's alcohol and drug policy, executive policy
15 ((¢polieyprohibiting-diserimination; sexual-harassment
aﬁd—se*ual—miseeﬂdueﬂ)) and housing and residence life pol-
icy.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-217 Unauthorized use of electronic or
other devices. Unauthorized use of electronic or other
devices: Making an audio or video record of any person while
on university premises without ((his-erher)) their prior
knowledge, or without ((his-erher)) their effective consent
when such a recording is of a private conversation or of
images taken of a person(s) at a time and place where ((she-er
he)) they would reasonably expect privacy and where such
images are likely to cause injury or distress. This includes,
but is not limited to, surreptitiously taking pictures of another
person in a gym, locker room, or restroom, but does not
include taking pictures of persons in areas which are consid-
ered by the reasonable person to be open to public view, such
as Martin Stadium or the Glenn Terrell Mall.
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AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-219 Abuse of the student conduct sys-
tem. Abuse of the student conduct system ((inelading;but
netlimitedte)) is defined as:

(1) Failure to obey any notice from a university conduct
board or other university official to appear for a meeting or
hearing as part of the student conduct system.

(2) Willful falsification, distortion, or misrepresentation
of information before a university conduct proceeding.

(3) Disruption or interference with the orderly conduct of
a university conduct board proceeding.

(4) Filing fraudulent charges or initiating a university
conduct proceeding in bad faith.

(5) Attempting to discourage an individual's proper par-
ticipation in, or use of, the student conduct system.

(6) Attempting to influence the impartiality of a member
of the university conduct system prior to, and/or during the
course of, any university conduct board proceeding.

(7) Harassment (verbal, written, or physical) and/or
intimidation of a member of a university conduct board, any
individual involved in the conduct process, or any conduct
officer before, during, and/or after any university conduct
proceeding.

(8) Failure to comply with or failure to complete any
term or condition of any disciplinary sanction(s) ((mpesed))
assigned under the standards of conduct.

(9) Influencing or attempting to influence another person
to commit an abuse of the university conduct system.

(10) Violation of probation or any probationary condi-
tions.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26- 220 ((Dlsefﬂn-maﬂeﬂ-aﬁd)) Discrimina-
tory harassment. ((Bi
ment)) (1) Unwelcome, intentional conduct on the basis of
race; ((sexfgender)) sex and/or gender; sexual orientation;
gender identity((#)) or expression; religion; age; color; creed;
national or ethnic origin; marital status; genetic information;
status as an honorably discharged veteran or member of the

military; physical, mental, or sensory disability (including
disability requiring the use of a trained service animal);((

sexual-miseenduet:)) or immigration or citizenship status,
except as authorized by federal or state law, regulation, or

government practice, which is so severe or pervasive, and
objectively offensive, that it substantially and unreasonably:

(a) Interferes with, or has the potential to interfere with,
an individual's ability to participate in WSU employment,
education, programs, or activities;

(b) Adversely alters the condition of an individual's
WSU employment, education, or participation status;

(c) Creates an objectively abusive employment, pro-
gram, or educational environment; or
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(d) Results in a material or substantial disruption of
WSU's operations or the rights of students, staff, faculty, vis-
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duct offenses explained above. Examples of sexual exploita-
tion may include, but are not limited to:

itors, or program participants.

2) In determining if conduct is harassing, the totality of
the circumstances are assessed including, but not limited to,
the following factors:

(a) Severity:;
(b) Frequency of the discrimination;
(c) Status of the reporting and responding parties and

d) Physicality, threats, or endangerment; and

(e) Whether or not the conduct could be reasonably con-
sidered protected speech or serving some other lawful pur-
ose.

AMENDATORY SECTION (Amending WSR 17-13-049,
filed 6/15/17, effective 7/16/17)

WAC 504-26-221 Sexual misconduct. (1) Sexual mis-
conduct is an egregious form of sex discrimination/sexual

harassment. ((A—number-ef-actsmayberegarded-as—sexual
. et inchidine | Hmited ]

> >
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exploitation:)) Sexual misconduct ((ineludes—sexual-assault
and-other-sexual-vielenee:)) is defined as:

(a) Sex offense. Any sexual act directed against another
person, without the consent of the victim, including instances
where the victim is incapable of giving consent.

(b) Rape (except statutory rape). The carnal knowledge
of a person, without the consent of the victim, including
instances where the victim is incapable of giving consent
because of their age or because of their temporary or perma-
nent mental or physical incapacity.

(¢) Sodomy. Oral or anal sexual intercourse with another
person, without the consent of the victim, including instances
where the victim is incapable of giving consent because of
their age or because of their temporary or permanent mental
or physical incapacity.

(d) Sexual assault with an object. To use an object or
instrument to unlawfully penetrate, however slightly, the
genital or anal opening of the body of another person, without
the consent of the victim, including instances where the vic-
tim is incapable of giving consent because of their age or
because of their temporary or permanent mental or physical
incapacity.

(e) Fondling. The touching of the private body parts of
another person for the purpose of sexual gratification, with-
out the consent of the victim, including instances where the
victim is incapable of giving consent because of their age or
because of their temporary or permanent mental or physical
incapacity.

(f) Incest. Sexual intercourse between persons who are
related to each other within the degrees wherein marriage is
prohibited by law.

(g) Sexual exploitation, which occurs when a person
takes nonconsensual or abusive sexual advantage of another
for their own advantage or benefit, or to benefit or advantage
anyone other than the one being exploited, and that behavior
does not otherwise constitute one of the other sexual miscon-
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(1) Causing or attempting to cause the incapacitation of
another person to gain sexual advantage over such other per-
son.

(ii) Invading another person's sexual privacy.

(iii) Prostituting another person.

(iv) Engaging in voyeurism. A person commits voyeur-
ism if, for the purpose of arousing or gratifying the sexual
desire of any person, they knowingly view, photograph,
record, or film another person, without that person's knowl-
edge and consent, while the person being viewed, photo-
graphed, recorded, or filmed is in a place where they have a
reasonable expectation of privacy.

(v) Knowingly or recklessly exposing another person to

a significant risk of sexually transmitted disease or infection.
(vi) Exposing one's intimate parts in nonconsensual cir-

cumstances.

(h) Statutory rape. Sexual intercourse with a person who
is under the statutory age of consent.

(1) Sexually based stalking and/or bullying.

(2) Consent. Consent to any sexual activity must be
clear, knowing, and voluntary. Anything less is equivalent to
a "no." Clear, knowing, and voluntary consent to sexual
activity requires that, at the time of the act, and throughout
the sexual contact, all parties actively express words or con-
duct that a reasonable person would conclude demonstrates
clear permission regarding willingness to engage in sexual
activity and the conditions of such activity. Consent is active;
silence or passivity is not consent. Even if words or conduct
alone seem to imply consent, sexual activity is nonconsensual
when:

(a) Force or coercion is threatened or used to procure
compliance with the sexual activity.

(i) Force is the use of physical violence, physical force,
threat, or intimidation to overcome resistance or gain consent
to sexual activity.

(i1) Coercion is unreasonable pressure for sexual activity.
When an individual makes it clear through words or actions
that the individual does not want to engage in sexual contact,
wants to stop, or does not want to go past a certain point of
sexual interaction, continued pressure beyond that point may
be coercive. Other examples of coercion may include using
blackmail or extortion to overcome resistance or gain consent
to sexual activity.

(b) The person is asleep, unconscious, or physically
unable to communicate ((his-er-her)) their unwillingness to
engage in sexual activity; or

(c) A reasonable person would or should know that the
other person lacks the mental capacity at the time of the sex-
ual activity to be able to understand the nature or conse-
quences of the act, whether that incapacity is produced by ill-
ness, defect, the influence of alcohol or another substance, or
some other cause. When alcohol or drugs are involved, a per-
son is considered incapacitated or unable to give valid con-
sent if the individual cannot fully understand the details of the
sexual interaction (i.e., who, what, when, where, why, and
how), and/or the individual lacks the capacity to reasonably
understand the situation and to make rational, reasonable
decisions.
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£5))) Use of alcohol or other drugs is not a valid defense
to a violation of this policy.

AMENDATORY SECTION (Amending WSR 14-11-025,
filed 5/12/14, effective 6/12/14)

WAC 504-26-222 Harassment (other than sexual
harassment or discriminatory harassment). Harassment is
conduct by any means that is severe, persistent, or pervasive,
and is of such a nature that it would cause a reasonable person
in the victim's position substantial emotional distress and
undermine ((his-erher)) their ability to work, study, or partic-
ipate in ((his-erher)) their regular life activities or participate
in the activities of the university, and/or actually does cause
the victim substantial emotional distress and undermines the
victim's ability to work, study, or participate in the victim's
regular life activities or participate in the activities of the uni-
versity.

AMENDATORY SECTION (Amending WSR 14-11-025,
filed 5/12/14, effective 6/12/14)

WAC 504-26-223 Stalking. (1) Stalking is engaging in
a course of conduct directed at a specific person that would
cause a reasonable person to:

(a) Fear for ((his-er-her)) their safety or the safety of oth-
ers; or
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(b) ((Fe&r—fer—haﬁn—te—lﬂs—er—her—pfepeﬂy—er—fhe—pfepeﬁy

(c—))) Suffer substantial emot10na1 dlstress

Course of conduct means two or more acts including, but not
limited to, acts in which the stalker directly, indirectly, or

through third parties, by any action, method. device, or
means, follows, monitors, observes, surveils, threatens, or

communicates to or about a person, or interferes with a per-
son's property.

(3) Reasonable person means a reasonable person under
similar circumstances and with similar identities to the vic-
tim.

(4) Substantial emotional distress means significant
mental suffering or anguish that may, but does not necessar-
ily, require medical or other professional treatment or coun-
seling.

(5) The use of alcohol or other drugs is not a valid
defense to a violation of this policy.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-227 Sexual harassment. ((Sexual
; neludes behaviordefined-in Washi :

&eﬂ—se*uai—hafassmeﬂt—aﬁd—se*ual—nﬂseeﬂdﬂet—)) Unwel-
come, intentional conduct, on the basis of sex and/or gender,
which is so severe or pervasive, and objectively offensive,
that it substantially and unreasonably:

(1) Interferes with, or has the potential to interfere with,
an individual's ability to participate in WSU employment,
education, programs, or activities;

(2) Adversely alters the condition of an individual's
WSU employment, education, or participation status;

(3) Creates an objectively abusive employment, pro-
gram. or educational environment; or

(4) Results in a material or substantial disruption of

WSU's operations or the rights of students, staff, faculty, vis-
itors, or program participants.

AMENDATORY SECTION (Amending WSR 18-23-083,

filed 11/19/18, effective 12/20/18)
WAC 504-26-230 Retaliation. ((Retaliation—ineludes

prohibits-diserimination;-sexual-harassmentand-sexual-mis-
eonduet;)) (1) Intimidation, threats, coercion, or discrimina-

tion against any individual for the purpose of interfering with
any right or privilege secured by university policies, or

because the individual has made a report or complaint, testi-
fied, assisted. or participated or refused to participate in any

manner in an investigation, proceeding, or hearing.

Emergency
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(2) First amendment activities do not constitute retalia-
tion.

NEW SECTION

WAC 504-26-231 Intimate partner violence. Intimate
partner violence is defined as:

(1) Dating violence, which is defined as violence com-
mitted by a person who is or has been in a social relationship
of a romantic or intimate nature with the victim. The exis-
tence of such a relationship is determined based on the:

(a) Length of the relationship;

(b) Type of relationship; and

(¢) Frequency of interaction between the persons
involved in the relationship.

(2) Domestic violence, which is defined as a felony or
misdemeanor crime of violence committed by:

(a) A current or former spouse or intimate partner of the
victim;

(b) A person with whom the victim shares a child in
common;

(c) A person who is cohabitating with, or has cohabitated
with, the victim as a spouse or intimate partner;

(d) A person similarly situated to a spouse of the victim
under the domestic or family violence laws of Washington;
or

(e) Any other person against an adult or youth victim
who is protected from that person's act under the domestic or
family violence laws of Washington.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-401 Initiating conduct proceedings. (1)
Complaints. Any member of the university community may
submit a complaint that a student or recognized or registered
student organization violated the standards of conduct. In
addition, the university may initiate conduct proceedings
when it receives any direct or indirect report of conduct that
may violate the standards of conduct.

(2) Decision not to refer the matter for hearing. Except as
provided below, after reviewing the initial information, if the
conduct officer determines that further conduct proceedings
are not warranted, the conduct officer dismisses the matter. If
the conduct officer decides not to initiate a conduct proceed-
ing when requested by a complainant, the conduct officer
must notify the complainant in writing of the decision, the
reasons for the decision, and how to seek review of the deci-
sion. Conduct matters may be reopened if new relevant infor-
mation becomes known. A conduct officer cannot dismiss a
matter received from CCR where CCR completed a formal
investigation implicating Title IX sexual harassment within
the university's Title IX jurisdiction, as defined by university
executive policy 15, regardless of the investigation's out-
come. In such cases, the conduct officer must refer the matter
to a conduct board hearing, which must be held within sixty
days of the date the CCR formal investigation report was
received, unless good cause exists to extend the date of the
hearing or the matter is resolved through agreement or alter-
native dispute resolution.
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(3) Notice of informational meeting. After reviewing ini-
tial information regarding a possible student conduct viola-
tion, if the student conduct officer decides conduct proceed-
ings are warranted, the student conduct officer sends the
respondent, or parties as appropriate, written notice of an
informational meeting. The notice must, at a minimum,
briefly describe the factual allegations or issues involved, the
specific standard of conduct provision(s) the respondent is
alleged to have violated, the range of possible sanctions for
such violations, and the time, date, and place of the meeting.
In addition, information regarding the student conduct pro-
cess and student rights, as required by WAC 504-26-504
(Interpretation—Policies, procedures, and guidelines) must
be provided. Any request to change or extend the time or date
of the informational meeting should be addressed to the con-
duct officer.

(4) Purpose of informational meeting. The purpose of the
informational meeting is to provide the respondent with
information on the conduct process and their rights and
responsibilities, and to determine next steps, if any, in resolv-
ing the matter. During the informational meeting, the respon-
dent may provide names of witnesses to the conduct officer to
potentially contact. In cases involving Title IX, an informa-
tional meeting is also offered to a complainant.

(5) Agreement and alternative dispute resolution. A con-
duct officer may resolve a matter by agreement. Agreements
may be reached directly or through alternative dispute resolu-
tion. In cases where agreement is not reached directly, before
referring the matter to a hearing, the conduct officer must
consider, and make a written determination, whether alterna-
tive dispute resolution is appropriate to resolve the matter.
Alternative dispute resolution must not be used in matters
involving sexual misconduct or sexual harassment. When
resolution of a matter is reached by agreement or alternative
dispute resolution, the agreement must be in writing and
signed by the parties and the conduct officer. In the agree-
ment, the parties must be advised in writing that:

(a) The disposition is final and they are waiving any right
to a hearing on the matter, including any right to appeal; and

(b) If any party decides not to sign the agreement, and
the matter proceeds to a hearing, neither the agreement nor a
party's refusal to sign will be used against either party at the
hearing.

(6) Referral for adjudication. Except as provided in sub-
section (2) of this section, after the informational meeting, if
the conduct officer determines that a conduct hearing is war-
ranted, and the matter is not resolved through agreement or
alternative dispute resolution, the matter is handled through
either a conduct officer hearing (brief adjudication) in accor-
dance with WAC 504-26-402, or conduct board hearing (full
adjudication) in accordance with WAC 504-26-403. In deter-
mining which process is appropriate, the conduct officer con-
siders factors including, but not limited to, the nature and
severity of the allegations, the respondent's past contacts with
the center for community standards, and the range of possible
sanctions that could be ((impesed)) assigned. A student may
request that a conduct board hear the case, but the final deci-
sion regarding whether to refer the matter to the conduct
board for hearing is made by the conduct officer and is not
subject to appeal.
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AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-402 Conduct officer hearings (brief
adjudications). (1) The majority of student conduct matters
are adjudicated through conduct officer hearings. However,
conduct officer hearings are not used to adjudicate matters in
which the respondent faces possible sanctions of suspension
for more than ten instructional days, expulsion, or revocation
of degree or when a recognized or registered student organi-
zation faces possible loss of recognition. In addition, conduct
officer hearings generally are not used to adjudicate matters
in which the respondent faces allegations of sexual miscon-
duct, as that term is defined in WAC 504-26-221.

(2) Notice of hearing. The conduct officer must provide
the parties with written notice no later than ten calendar days
prior to the conduct officer hearing. The notice must, at a
minimum, briefly describe the factual allegations or issues
involved, the specific standard of conduct provision(s) the
respondent is alleged to have violated, the range of possible
sanctions for such violations, and the time, date, and place of
the hearing. In addition, information regarding the student
conduct process and student rights, as required by WAC 504-
26-504 must be provided. The notice must also include:

(a) A jurisdiction statement if the alleged behavior
occurred off campus and information regarding the right to
challenge jurisdiction in accordance with WAC 504-26-015;

(b) Information regarding the right to request recusal of
a conduct officer under WAC 504-26-125; and

(c) Any request to extend the time or date of the conduct
officer conference/hearing should be addressed to the con-
duct officer.

(3) Hearing and possible outcomes. Conduct officer
hearings are brief adjudications conducted in accordance
with RCW 34.05.482 through 34.05.494. The hearing allows
the conduct officer to review available information, hear the
parties' view of the matter, render a decision regarding
responsibility, and ((impese)) assign sanctions, as appropri-
ate.

(a) Before the hearing begins, the conduct officer must
inform the respondent that:

(1) All respondents are presumed "not responsible" for
pending charges;

(i1) The university must prove all violations by a prepon-
derance of the evidence, meaning that it is more likely than
not that the violation occurred; and

(iii) The parties have the right to have an advisor present
at the hearing.

(b) Upon conclusion of the hearing, the conduct officer
may take any of the following actions:

(i) Terminate the proceeding and enter a finding that the
respondent is not responsible for the alleged conduct viola-
tion;

(i1) Dismiss the matter with no finding regarding respon-
sibility, in which case the matter may be reopened at a later
date if relevant new information becomes known;

(iii) Find the respondent responsible for any violations
and impose sanctions within the limitations described in sub-
section (1) of this section; or

(iv) Refer the matter to the conduct board.
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(4) Notice of decision and right to appeal. The conduct
officer notifies the parties in writing of the decision within
ten calendar days of the conduct officer hearing. This is the
initial order of the university and includes information
regarding the parties' right to appeal under WAC 504-26-420.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-403 Conduct board hearings (full adju-
dications). (1) Conduct board hearings are used in matters in
which the respondent faces possible sanctions of suspension
for more than ten instructional days, expulsion, or revocation
of degree and matters in which a recognized or registered stu-
dent organization faces possible loss of recognition. In addi-
tion, conduct board hearings are generally used to adjudicate
matters in which the respondent faces allegations of sexual
misconduct, as that term is defined in WAC 504-26-221.
Other matters may be referred to a conduct board in the dis-
cretion of the conduct officer.

(2) Adoption of model rules of procedure. Conduct
board hearings are full adjudications governed by the Admin-
istrative Procedure Act, RCW 34.05.413 through 34.05.476,
and chapter 10-08 WAC, Model rules of procedure, except as
otherwise provided in this chapter. In the event of a conflict
between the rules in this chapter and the model rules, this
chapter governs.

(3) Notice of hearing. Notice to the parties of a conduct
board hearing must comply with model rule WAC 10-08-040
and standards of conduct rule WAC 504-26-035. In addition,
information regarding the student conduct process and stu-
dent rights, as required by WAC 504-26-504 must be pro-
vided.

(4) Time for conduct board hearings. The conduct board
hearing is scheduled not less than ten calendar days after the
parties have been sent notice of the hearing.

In accordance with WAC 10-08-090, requests to extend
the time and/or date for hearing must be addressed to the pre-
siding officer. A request for extension of time is granted only
upon a showing of good cause.

(5) Subpoenas. Subpoenas may be issued and enforced
in accordance with model rule WAC 10-08-120. In determin-
ing whether to issue, quash, or modify a subpoena, the presid-
ing officer must give due consideration to state and federal
legal requirements including, but not limited to, Title IX, its
implementing regulations, and guidance issued by the federal
Office for Civil Rights. The party requesting the subpoena
has the burden of showing that a subpoena is necessary for
full disclosure of all the relevant facts and issues.

(6) Discovery. Depositions, interrogatories, and physical
or medical examinations of parties are not permitted in adju-
dications of student conduct matters. Other forms of discov-
ery may be permitted at the discretion of the presiding offi-
cer; however, discovery should be limited to help ensure the
prompt completion of the adjudication process.

(7) Cross-examination. As required by RCW 34.05.449,
cross-examination of witnesses is permitted to the extent nec-
essary for full disclosure of all relevant facts and issues.

((Fhepreferred-method-ef-eross-examinationin-al-student
i o throteh - brmitted-to.
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inr)) Cross-
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defined by university executive policy 15, emergency sus-

examination 1s conducted orally through the party s advisor
or representative. If a party does not have an advisor or repre-

sentative, an advisor is provided by the university free of

charge to conduct cross-examination on that party's behalf.
Advisors and representatives are required to engage in cross-
examination questioning in a respectful manner. In no cir-
cumstance may the complainant or respondent be permitted
to cross-examine each other directly ((inpersen—-erthrough
theirrepresentative)). Before any witness or party may
answer a cross-examination question, the presiding officer

must first determine whether the question is relevant. The
presiding officer ((may-deelineto-ask)) must instruct parties
or witnesses not to answer cross-examination questions that
are irrelevant, immaterial, or unduly repetitious. ((AH-gues-

ageneyrecord;Hraccordance-with REW-34-05-566-))

(8) Decision requirements. Decisions regarding respon-
sibility and sanctions are made by a majority of the conduct
board hearing the matter, except that any sanction of expul-
sion, revocation of degree, or loss of recognition of a recog-
nized or registered student organization requires a superma-
jority consisting of no more than one "no" vote.

(9) Notice of decision and right to appeal. Within ten cal-
endar days of the completion of the hearing, the conduct
board must issue a decision simultaneously to all parties,
which is the initial order of the university and must contain
the following:

(a) Description of the allegations that initiated the com-
munity standards process;

(b) Description of procedural steps taken from the
receipt of the formal complaint up to and including the uni-

pension may be ((impesed)) assigned only in situations when
the ((vieepresidentfor-student-affairs)) dean of students or

campus chancellor (in consultation with the center for com-
munity standards), or their designee, has cause to believe that
the student:

(((®)) (1) Has violated any provision of the standards of
conduct; and

(())) (i) Presents an immediate danger to the health,
safety, or welfare of any part of the university community or
the public at large. Conduct that creates an ongoing disrup-
tion of, or interference with, the operations of the university
and that prevents other students, employees, or invitees from
completing their duties or accessing their education or the
educational environment, is conduct harmful to the welfare of
members of the university community.

(b) For matters which would constitute Title IX sexual
harassment within the university's Title IX jurisdiction, as
defined by university executive policy 15, emergency sus-
pension may be assigned only in a situation where the dean of
students or campus chancellor (in consultation with the cen-

ter for community standards), or their designee, has engaged

in an individualized safety and risk analysis, and determines
that removal is justified because the student:

(i) Has violated any provision of the standards of con-

duct; and

(ii) Is an immediate threat to the physical health or safety
of any student or other individual arising from the allegations
of Title IX sexual harassment.

(3) Procedure. The ((vieepresidentfor-student-affairs))

dean of students or campus chancellor, or their designee,

versity conduct board hearing;

(c) Appropriately numbered findings of fact and conclu-
sions;

() (d) The sanction(s) and/or remedy(ies) to be
((impesed)) assigned, if any, and the rationale for the sanc-
tion(s) and/or remedy(ies);

((6))) (e) Information regarding the parties' right to
appeal according to WAC 504-26-420, including the time
frame for seeking review; and

() (f) Notice that the initial order becomes final
unless an appeal is filed within ((twenty-enre)) twenty calen-
dar days of ((serviee-of)) the date the initial order is sent to

the parties.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-409 Emergency suspension. (1) Defini-
tion. An emergency suspension is a temporary exclusion of a
student from all or specified portions of university premises,
programs, or activities pending an investigation or student
conduct proceeding relating to alleged standards of conduct
violations. An emergency suspension may be ((impesed))
assigned at any time prior to the issuance of the university's
final order in the matter.

(2) Circumstances warranting emergency suspension.

(a) For matters which would not constitute Title IX sex-
ual harassment within the university's Title IX jurisdiction, as

Emergency

ordering an emergency suspension must send the student a
written notice of emergency suspension. The notice must
contain the reasons for the decision (both the factual basis
and the conclusions as to why those facts constitute a viola-
tion of the standards of conduct), ((and)) the policy reasons
for the emergency suspension, and the process to challenge
the decision. The emergency suspension does not replace the
regular hearing process, which must proceed to a conduct
officer hearing or conduct board hearing, as applicable, as
quickly as feasible. Once a final order is entered, any emer-
gency suspension is lifted and the sanction, if any, set forth in
the final order is ((impesed)) assigned.

(4) Challenge of the decision. The student can challenge
the emergency suspension decision within ten calendar days
of the date of notice. Challenges are reviewed by the vice
president of student affairs or their designee, provided the

designee is not the same person who made the original emer-
gency suspension decision. The vice president of student

affairs or designee has ten calendar days to respond to the
review and can uphold, reverse, or modify the emergency
suspension. The submission of a challenge does not stay the
emergency suspension decision.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-415 Procedure for academic integrity
violations. (1) Initial hearing.
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(a) When a responsible instructor finds that a violation of
academic integrity has occurred, the instructor must assemble
the evidence and, upon reasonable notice to the student of the
date, time, and nature of the allegations, meet with the stu-
dent suspected of violating academic integrity policies. If the
student admits violating academic integrity policies, the
instructor assigns an outcome in keeping with published
course policies and notifies the center for community stan-
dards in writing, including the allegations, the student's
admission, and the sanctions ((impesed)) assigned.

(b) If the instructor is unable to meet with the student or
if the respondent disputes the allegation(s) and/or the out-
come proposed by the instructor, the instructor must make a
determination as to whether the student did or did not violate
the academic integrity policies. If the instructor finds that the
student was in violation, the instructor must provide the stu-
dent and the center for community standards with a written
determination, the evidence relied upon, and the sanctions
((impesed)) assigned.

(c) The student has twenty-one calendar days from the
date of the decision letter to request review of the instructor's
determination and/or sanction(s) ((impesed)) assigned to the
academic integrity hearing board.

(2) Review.

(a) Upon timely request for review by a student who has
been found by their instructor to have violated the academic
integrity policies, the academic integrity hearing board must
make a separate and independent determination of whether or
not the student is responsible for violating the academic
integrity policies and/or whether the outcome proposed by
the instructor is in keeping with the instructor's published
course policies.

(b) The academic integrity hearing board is empowered
to provide an appropriate remedy for a student including
arranging a withdrawal from the course, having the student's
work evaluated, or changing a grade where it finds that:

(1) The student is not responsible for violating academic
integrity policies; or

(i1) The outcome ((impesed)) assigned by the instructor
violates the instructor's published policies.

(¢) Academic integrity hearing board proceedings.

(1) Any student appealing a responsible instructor's find-
ing of an academic integrity violation is provided written
notice of an academic integrity hearing board hearing in
accordance with WAC 504-26-035. The written notice must
include:

(A) The specific complaint, including the university or
instructor academic integrity policy or regulation allegedly
violated;

(B) The approximate time and place of the alleged act
that forms the factual basis for the violation;

(C) The time, date, and place of the hearing;

(D) A list of the witnesses who may be called to testify,
to the extent known; and

(E) A description of all documentary and real evidence
to be used at the hearing, to the extent known, including a
statement that the student must have the right to inspect the
documentation.

(i1) Time for hearings.
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(A) Academic integrity hearing board hearings are
scheduled not less than seven calendar days after the student
has been sent notice of the hearing.

(B) Requests to extend the time and/or date for hearing
must be addressed to the chair of the academic integrity hear-
ing board, and must be copied to the center for community
standards. A request for extension of time is granted only
upon a showing of good cause.

(iii) Academic integrity hearing board hearings are con-
ducted ac-cording to the following procedures, except as pro-
vided by (c)(iv) of this subsection:

(A) Academic integrity hearing board hearings are con-
ducted in private.

(B) The instructor, respondent, and their advisor, if any,
are allowed to attend the entire portion of the hearing at
which information is received (excluding deliberations).
Admission of any other person to the hearing is at the discre-
tion of the academic integrity hearing board chair.

(C) In academic integrity hearings involving more than
one respondent, the academic integrity hearing board chair
may permit joint or separate hearings at the chair's discretion.

(D) In hearings involving graduate students, board mem-
berships are comprised to include graduate students and grad-
uate teaching faculty to the extent possible.

(E) The responsible instructor and the respondent may
arrange for witnesses to present relevant information to the
academic integrity hearing board. Witnesses must provide
written statements to the conduct officer at least two week-
days before the hearing. The respondent is responsible for
informing their witnesses of the time and place of the hear-
ing. Witnesses provide information to and answer questions
from the academic integrity hearing board, the responsible
instructor, and the respondent, as appropriate. The respon-
dent and/or responsible instructor may suggest written ques-
tions to be answered by each other or by other witnesses.
Written questions are submitted to, and asked by, the aca-
demic integrity hearing board chair. This method is used to
preserve the educational tone of the hearing and to avoid cre-
ation of an unduly adversarial environment, and to allow the
board chair to determine the relevancy of questions. Ques-
tions concerning whether potential information may be
received are resolved at the discretion of the academic integ-
rity hearing board chair, who has the discretion to determine
admissibility of information.

(F) Pertinent records, exhibits, and written statements
may be accepted as information for consideration by an aca-
demic integrity hearing board at the discretion of the chair.

(G) Questions related to the order of the proceedings are
subject to the final decision of the chair of the academic
integrity hearing board.

(H) After the portion of the hearing concludes in which
all pertinent information is received, the academic integrity
hearing board determines (by majority vote) whether or not
the respondent is responsible for violating the academic
integrity policy and/or whether the outcome proposed by the
instructor is in keeping with the instructor's published course
policies.

(I) The respondent is notified of the academic integrity
hearing board's decision within twenty calendar days from
the date the matter is heard. The respondent must receive

Emergency
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written notice of the decision, the reasons for the decision
(both the factual basis therefore and the conclusions as to
how those facts apply to the academic integrity policies), and
the sanction.

(iv) If a respondent to whom notice of the hearing has
been sent (in the manner provided above) does not appear at
the hearing, the information in support of the complaint is
presented and considered in the respondent's absence, and the
board may issue a decision based upon that information.

(v) The academic integrity hearing board may for conve-
nience, or to accommodate concerns for the personal safety,
well-being, and/or fears of confrontation of any person, pro-
vide separate facilities, and/or permit participation by tele-
phone, audio tape, written statement, or other means, as
determined in the sole judgment of the chair of the academic
integrity hearing board to be appropriate.

(vi) The written decision of the academic integrity hear-
ing board is the university's final order. There is no appeal
from findings of responsibility or outcomes assigned by uni-
versity or college academic integrity hearing boards.

(3) If the reported violation is the respondent's first
offense, the center for community standards ordinarily
requires the respondent to attend a workshop separate from,
and in addition to, any academic outcomes ((impesed))
assigned by the instructor. A hold is placed on the respon-
dent's record preventing registration or graduation until com-
pletion of the workshop.

(4) If the reported violation is the respondent's second
offense, the respondent is ordinarily referred for a full adju-
dicative hearing in accordance with WAC 504-26-403, with a
recommendation that the respondent be dismissed from the
university.

(5) If the instructor or academic integrity hearing board
determines that the act of academic dishonesty for which the
respondent is found responsible is particularly egregious in
light of all attendant circumstances, the instructor or aca-
demic integrity hearing board may direct that the respon-
dent's case be referred for a full adjudicative hearing, with a
recommendation for dismissal from the university even if it is
the respondent's first offense.

(6) Because instructors and departments have a legiti-
mate educational interest in the outcomes, reports of aca-
demic integrity hearing board and/or conduct board hearings
must be reported to the responsible instructor and the chair or
dean.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-420 Appeals. (1) Time for appeals. Deci-
sions made by a conduct officer or conduct board become
final ((twenty-onre)) on the twenty-first calendar day((s)) after
the date the decision is sent to the parties, unless an appeal is
submitted ((before-that-date)) within twenty calendar days of
the date the decision is sent to the parties.

(2) Effect of appeal - Stay. Except in extraordinary cir-
cumstances, which must be explained in writing in the con-
duct officer's or conduct board's initial order, the implemen-
tation of an initial order ((impesing)) assigning sanctions
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must be stayed pending the time for filing an appeal and the
issuance of the university's final order.

(3) Appeals of conduct officer decisions. Upon receipt of
a timely appeal, the appeals board provides the other parties,
if applicable, with a copy of the appeal and an opportunity to
respond, and conducts a limited review as described below.

(a) Scope of review. Except as required to explain the
basis of new information, appeal of a conduct officer decision
is limited to a review of the record for one or more of the fol-
lowing purposes:

(1) To determine whether the conduct officer hearing was
conducted fairly in light of the charges and information pre-
sented, and in conformity with prescribed procedures; devia-
tions from designated procedures are not a basis for sustain-
ing an appeal unless significant prejudice results;

(i1) To determine whether the decision reached was
based on substantial information, that is, whether there were
facts in the case that, if believed by the fact finder, were suf-
ficient to establish that a violation of the standards of conduct
occurred;

(iii)) To determine whether the sanction(s) ((imapesed))
assigned were appropriate for the violation of the standards
of conduct that the respondent was found to have committed;
or

(iv) To consider new information, sufficient to alter a
decision, or other relevant facts not brought out in the origi-
nal conduct officer hearing, because such information and/or
facts were not known to the person appealing at the time of
the original conduct officer hearing.

(b) Conversion to conduct board hearing. The appeals
board makes any inquiries necessary to ascertain whether the
proceeding must be converted to a conduct board hearing in
accordance with WAC 504-26-403.

(4) Appeals of conduct board decisions. Upon receipt of
a timely appeal, the appeals board provides the other parties,
if applicable, with a copy of the appeal and an opportunity to
respond.

(a) The appeals board must have and exercise all the
decision-making power that the conduct board had, except
that the appeals board must give due regard to the conduct
board's opportunity to observe the witnesses, if applicable.
The appeals board members must personally consider the
whole record or such portions of it as may be cited by the par-
ties.

(b) Scope of review. The appeals board conducts a full
review in accordance with RCW 34.05.464.

(5) University's right to initiate appeal. The university
president or designee, at their own initiative, may request that
the appeals board review any initial order. Prior to taking
action, the appeals board must notify the parties and allow
them an opportunity to explain the matter.

(6) Appeals board decisions.

(a) Actions. After reviewing the record and any informa-
tion provided by the parties, the appeals board may take the
following actions:

(1) Affirm, reverse, or modify the conduct board's or con-
duct officer's decision, or any part of the decision;

(1) Affirm, reverse, or modify the sanctions ((impesed))
assigned by the conduct board or conduct officer, or any part
of the sanctions; or
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(iii) Set aside the findings or sanctions, or any part of the
findings or sanctions, and remand the matter back to the con-
duct board or conduct officer with instructions for further
proceedings.

(b) Content of decision. The decision includes the out-
come, any sanction, and a brief statement of the reasons for
the decision. The letter must advise the parties that judicial
review may be available. For appeals of conduct board hear-
ings, the decision includes, or incorporates by reference to
the conduct board's decision, all matters as set forth in WAC
504-26-403.

(c) Service and effective date of decision. For appeals of
conduct officer decisions, the appeals board's decision must
be sent simultaneously to the parties within twenty calendar
days of receipt of the appeal. For appeals of conduct board
decisions, the appeals board's decision must be sent simulta-
neously to the parties within thirty calendar days of receipt of
the appeal, unless the appeals board notifies the parties in
writing that additional time (up to ninety calendar days) is
needed. The appeals board's decision is the final order of the
university, except in the case of remand, and is effective
when sent.

(7) Reconsideration of final orders. Within ten calendar
days of service of a final order, any party may submit a
request for reconsideration. The request must be in writing,
directed to the appeals board, and must state the reasons for
the request. The request for reconsideration does not stay the
effective date of the final order. However, the time for filing
a petition for judicial review does not commence until the
date the appeals board responds to the request for reconsider-
ation or twenty-one calendar days after the request has been
submitted, whichever is sooner. If the appeals board does not
respond to the request for reconsideration within twenty-one
calendar days, the request is deemed to have been denied.

(8) Stay. A party may request that the university delay
the date that the final order becomes effective by requesting a
stay in writing to the appeals board within ten calendar days
of the date the order was served.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-425 Sanctions. (1) Publication of guide-
lines for sanctioning. Sanctioning guidelines and other infor-
mation regarding sanctioning must be published on the center
for community standards website. Guidelines must explain in
plain language the types of sanctions that a respondent may
face for a particular violation and the factors that are used to
determine the sanction(s) ((impesed)) assigned for a particu-
lar violation. Factors must include, but not be limited to, the
following:

(a) Conduct record. Any record of past violations of the
standards of conduct, and the nature and severity of such past
violations;

(b) Malicious intent. If a respondent is found to have
intentionally selected a victim based upon the respondent's
perception of the victim's race, color, religion, national or
ethnic origin, age, sex/gender, marital status, status as an
honorably discharged veteran or member of the military, sex-
ual orientation, genetic information, gender identity/expres-
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sion, or mental, physical, or sensory disability (including dis-
ability requiring the use of a trained service animal), such
finding is considered an aggravating factor in determining a
sanction for such conduct; and

(c) Impact on victim and/or university community.

(2) Effective date of sanctions. Except as provided in
WAC 504-26-420(2), sanctions are implemented when a
final order becomes effective. If no appeal is filed, an initial
order becomes a final order on the day after the period for
requesting review has expired. (See WAC 504-26-420.)

(3) Types of sanctions. The following sanctions may be
((impesed-upen)) assigned to any respondent found to have
violated the standards of conduct. More than one of the sanc-
tions listed below may be ((imapesed)) assigned for any single
violation:

(a) Warning. A notice in writing to the respondent that
the respondent is violating or has violated institutional regu-
lations.

(b) Probation. Formal action placing conditions upon the
respondent's continued attendance, recognition, or registra-
tion at the university. Probation is for a designated period of
time and warns the student or recognized or registered stu-
dent organization that suspension, expulsion, loss of recogni-
tion, or any other sanction outlined in this section may be
((impesed)) assigned if the student or recognized or regis-
tered student organization is found to have violated any insti-
tutional regulation(s) or fails to complete any conditions of
probation during the probationary period. A student on pro-
bation is not eligible to run for or hold an office in any recog-
nized or registered student group or organization; they are not
eligible for certain jobs on campus including, but not limited
to, resident advisor or orientation counselor; and they are not
eligible to serve on the university conduct or appeals board.

(c) Loss of privileges. Denial of specified privileges for
a designated period of time.

(d) Restitution. Compensation for loss, damage, or
injury. This may take the form of appropriate service and/or
monetary or material replacement.

(e) Education. The university may require the respondent
to successfully complete an educational project designed to
create an awareness of the respondent's misconduct.

(f) Community service. ((Jmpesitier)) Assignment of
service hours (not to exceed eighty hours per student or per
member of a recognized or registered student organization).

(g) University housing suspension. Separation of the stu-
dent from a residence hall or halls for a definite period of
time, after which the student may be eligible to return. Con-
ditions for readmission may be specified.

(h) University housing expulsion. Permanent separation
of the student from a residence hall or halls.

(1) University suspension. Separation of the student from
the university for a definite period of time, after which the
student is eligible to request readmission. Conditions for
readmission may be specified.

(j) University expulsion. Permanent separation of the
student from the university. Also referred to as university dis-
missal. The terms are used interchangeably throughout this
chapter.

(k) Revocation of admission and/or degree. Admission
to or a degree awarded from the university may be revoked
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for fraud, misrepresentation, or other violation of law or stan-
dard of conduct in obtaining the degree, or for other serious
violations committed by a student before awarding of the
degree.

(1) Withholding degree. The university may withhold
awarding a degree otherwise earned until the completion of
the process set forth in these standards of conduct, including
the completion of all sanctions ((impesed)) assigned, if any.

(m) Trespass. A student may be restricted from any or all
university premises based on their misconduct.

(n) Loss of recognition. A recognized or registered stu-
dent organization's recognition (or ability to register) may be
withheld permanently or for a specific period of time. A fra-
ternity or sorority may be prohibited from housing first year
students. Loss of recognition is defined as withholding uni-
versity services, privileges, or administrative approval from a
recognized or registered student organization. Services, priv-
ileges, and approval to be withdrawn include, but are not lim-
ited to, intramural sports (although individual members may
participate), information technology services, university
facility use and rental, student involvement office organiza-
tional activities, and center for fraternity and sorority life
advising.

(o) Hold on transcript and/or registration. A hold
restricts release of a student's transcript or access to registra-
tion until satisfactory completion of conditions or sanctions
((impesed)) assigned by a conduct officer or university con-
duct board. Upon proof of satisfactory completion of the con-
ditions or sanctions, the hold is released.

(p) No contact order. A prohibition of direct or indirect
physical, verbal, and/or written contact with another individ-
ual or group.

(q) Fines. Previously established and published fines
may be ((impesed)) assigned. Fines are established each year
prior to the beginning of the academic year and are approved
by the vice president for student affairs.

(r) Additional sanctions for hazing. In addition to other
sanctions, a student who is found responsible for hazing for-
feits any entitlement to state-funded grants, scholarships, or
awards for a specified period of time, in accordance with
RCW 28B.10.902.

(s) Remedies. Sanctions designed to restore or preserve a
victim's equal access to the university's educational programs
or activities.

(4) Academic integrity violations. No credit need be
given for work that is not a student's own. Thus, in academic
integrity violations, the responsible instructor has the author-
ity to assign a grade and/or educational sanction in accor-
dance with the expectations set forth in the relevant course
syllabus. The instructor's choices may include, but are not
limited to, assigning a grade of "F" for the assignment and/or
assigning an educational sanction such as extra or replace-
ment assignments, quizzes, or tests, or assigning a grade of
"F" for the course.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-504 Interpretation—Policies, proce-
dures, and guidelines. (1) The vice president for student
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affairs or designee has authority to interpret these rules and
develops policies, procedures, and guidelines for the admin-
istration of the university's student conduct system that are
consistent with the provisions in this chapter. These must be
published, at a minimum, on the center for community stan-
dards website and in the university's student handbook. A
link to the student handbook or center for community stan-
dards website must be provided to parties prior to any infor-
mational meeting or student conduct hearing and must pro-
vide the following information:

(a) Rights in the student conduct process;

(b) A clear explanation of what to expect during the pro-
cess;

(¢) Information regarding legal resources available in the
community;

(d) A statement that respondents are presumed "not
responsible"; and

(e) A statement regarding the right not to self-incrimi-
nate in accordance with WAC 504-26-045.

(2) Definitions from these standards are incorporated
into Washington State University's executive policy 15((;
walmisconduet)).

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-515 Periodic review and assessment. At
the end of each academic year, the center for community
standards provides a report to the vice president for student
affairs which must include, at a minimum, a numerical break-
down of the types of matters handled and the sanctions
((impesed)) assigned. The vice president for student affairs
must make the report publicly available, provided all person-
ally identifiable or readily ascertainable student information
is removed.

The standards of conduct and the student conduct system
as a whole are reviewed every three years under the direction
of the vice president for student affairs or designee. The stu-
dent government council is asked to provide recommenda-
tions and input on proposed changes. After completion of any
adjudication or other resolution of a student conduct matter,
the center for community standards must send a survey to all
parties requesting feedback on the process. Feedback results
must be reviewed, at a minimum, every three years in con-
nection with the periodic review and assessment.

AMENDATORY SECTION (Amending WSR 18-23-083,
filed 11/19/18, effective 12/20/18)

WAC 504-26-525 Good standing. The award of a
degree and/or diploma is conditioned upon the student's good
standing in the university and satisfaction of all university
graduation requirements. "Good standing" means the student
has resolved any acts of academic or behavioral misconduct
and complied with all sanctions ((impesed)) assigned as a
result of the misconduct. The university has the sole authority
in determining whether to withhold the degree and/or
diploma in cases where the student is not in good standing.
The university must deny the award of a degree if the student
is dismissed from the university based on their misconduct.
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Neither diplomas nor transcripts are sent until students have
resolved any unpaid fees and resolved any acts of academic
or behavioral misconduct and complied with all sanctions
((impesed)) assigned as a result of misconduct. (See also aca-
demic regulation 45 in the university general catalog.)

WSR 21-01-096
EMERGENCY RULES
DEPARTMENT OF
CHILDREN, YOUTH, AND FAMILIES
[Filed December 11, 2020, 9:50 a.m., effective December 11, 2020, 9:50
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend chapters 110-04 and 110-06 WAC to
allow the department of children, youth, and families
(DCYF) to issue background check clearance authorizations
before completing fingerprint-based background checks.
Amend WAC 110-06-120 to remove certain crimes that dis-
qualify a subject individual from authorization.

Citation of Rules Affected by this Order: Amending
WAC 110-04-0040, 110-04-0080, 110-06-0040, 110-06-
0046, and 110-06-120.

Statutory Authority for Adoption: RCW 43.216.065.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Proclamation of the Governor
20-05 declared a State of Emergency in all counties in the
state of Washington as a result of the outbreak of COVID-19.
As of March 11, 2020, the World Health Organization has
classified COVID-19 as a pandemic. Proclamation of the
Governor 20-31 amends Proclamation 20-05 and waives and
suspends fingerprint-based background checks before a per-
son may be approved to have unsupervised access to children
during the COVID-19 pandemic due to the potential risk of
exposure to COVID-19 resulting from face-to-face contact in
submitting fingerprints, limited access to fingerprinting as
entities that receive and process fingerprints limit or suspend
operations in order to limit exposure to COVID-19, and the
unavailability of law enforcement agencies to process finger-
prints during the pandemic. The ability to issue background
check clearance authorizations before completing finger-
print-based background checks better enables DCYF to
ensure the availability of child welfare service providers as
well as stable and quality child care during the COVID-19
pandemic.

The amendment to WAC 110-06-120 temporarily
removes crimes that account for thirty-three percent of fam-
ily, friends, and neighbors being disqualified from participa-
tion in working connections child care. The amendment is in
accord with the federal disqualifying crimes list, significantly
increases the number of individuals who may provide care,
and will not pose a safety risk for children in care.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 12, 2021 [2020].

Brenda Villarreal
Rules Coordinator

AMENDATORY SECTION (Amending WSR 20-05-024,
filed 2/7/20, effective 3/9/20)

WAC 110-04-0040 Who must have background

checks? (1) Under RCW 74.15.030, ((pﬂef—te—aﬂ{-heﬂ—zmg
unsupervised-aceess-toehildren;)) the department requires

background checks on all providers who may have unsuper-
vised access to children. This includes licensed, certified, or
contracted providers, their current or prospective employees
and prospective adoptive parents as defined in RCW 26.33.-
020.
(2) Under RCW 74 15.030, ((pﬂer—te—&uﬂaeﬂ%mg—uﬂsu-
5)) the department also requires
background checks on other individuals who may have unsu-
pervised access to children in department licensed or con-
tracted homes, or facilities that provide care. The department
requires background checks on all of the following people:

(a) A volunteer or intern with regular or unsupervised
access to children.

(b) Any person who regularly has unsupervised access to
a child. However, a background check is not required when a
caregiver approves the unsupervised access for a normal
childhood activity that lasts less than seventy-two hours, as
stated in RCW 74.13.710.

(c) A relative other than a parent who may be caring for
a child.

(d) A person who is at least sixteen years old and resides
in a foster, relative, or other suitable person's home and is not
a foster child.

(e) A person who is younger than sixteen years old in sit-
uations where it may be warranted to ensure the safety of
children in out-of-home care. The department may require a
background check for persons younger than sixteen years old
in situations where it may be warranted to ensure the safety of
children in out-of-home care.

(3) Any person employed at a group care facility, includ-
ing those not directly working with children.

(4) Under RCW 13.34.138, ((pﬂeﬁe—fe%ufmﬂg—a-depeﬂ-
dent-ehild-heme;)) the department requires a background
check on all adults residing in the home, including the par-
ents.

Emergency
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AMENDATORY SECTION (Amending WSR 20-05-024,
filed 2/7/20, effective 3/9/20)

WAC 110-04-0080 What does the background check
cover? (1) The department must review criminal convictions
and pending charges based on identifying information pro-
vided by you. The background check may include, but is not
limited to, the following information sources:

(a) Washington state patrol.

(b) Washington courts.

(c) Department of corrections.

(d) Department of health.

(e) Civil adjudication proceedings.

(f) Applicant's self-disclosure.

(g) Out-of-state law enforcement and court records.

(2) Background checks conducted for DCYF also
includes:

(a) A review of child protective services case files infor-
mation or other applicable information system.

(b) Administrative hearing decisions related to any
DSHS or DCYF license that has been revoked, suspended, or
denied.

(3) In addition to the requirements in subsections (1) and
(2) of this section, background checks conducted by DCYF
for placement of a child in out-of-home care, including foster
homes, group care facilities, adoptive homes, relative place-
ments, and placement with other suitable persons under chap-
ter 13.34 RCW, include the following for each person over
eighteen years of age residing in the home, all staff working
in a group care facility, including those not directly working
with children, and group care volunteers who provide direct
care:

(a) Child abuse and neglect registries in each state a per-
son has lived in, in the five years prior to conducting the
background check.

(b) Washington state patrol (WSP) and Federal Bureau
of Investigation (FBI) fingerprint-based background checks
regardless of how long you have resided in Washington.

(4) Except as required in subsection (3)(b) of this sec-
tion, DCYF will conduct a fingerprint-based background
check on any individual who has resided in the state less than
three consecutive years before application.

(5) Applicants may be approved before the fingerprint-
based background check is conducted.

AMENDATORY SECTION (Amending WSR 19-21-064,
filed 10/11/19, effective 11/11/19)

WAC 110-06-0040 Background clearance require-
ments. This section applies to all subject individuals other
than in-home/relative providers.

(1) Subject individuals associated with early learning
services applying for a first-time background check must
complete the DCYF background check application process
including, but not limited to:

(a) Submitting a completed background check applica-
tion;

(b) Completing the required fingerprint process; and

(c) Paying all required fees as provided in WAC 110-06-
0044.
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(2) All subject individuals qualified by the department to
have unsupervised access to children in care who are renew-
ing their applications must:

(a) Submit the new background check application
through DCYF;

(b) Submit payment of all required fees as provided in
WAC 110-06-0044; and

(c) Complete the required fingerprint process if the sub-
ject individual lives or has lived outside of Washington state
since the previous background check was completed, or has
not previously completed the fingerprint process required by
this section.

(3) Each subject individual completing the DCYF back-
ground check process must disclose whether they have:

(a) Been convicted of any crime;

(b) Any pending criminal charges; and

(c) Been subject to any negative action, as defined by
WAC 110-06-0020.

(4) Subject individuals must not have unsupervised
access to children in care unless they have obtained DCYF
authorization under this chapter.

(5) Applicants may be approved to have unsupervised
access to children before the fingerprint-based background
check is conducted.

(6) A subject individual who has been disqualified by
DCYF must not be present on the premises when early learn-
ing services are provided to children.

AMENDATORY SECTION (Amending WSR 19-01-111,
filed 12/18/18, effective 1/18/19)

WAC 110-06-0046 Requirements for license-exempt
in-home/relative providers. (1) The background check pro-
cess must be completed for:

(a) All license-exempt in-home/relative providers who
apply to care for a WCCC consumer's child; and

(b) Any individual sixteen years of age or older who is
residing with a license-exempt in-home/relative provider
when the provider cares for the child in the provider's own
home where the child does not reside.

(2) Additional background checks must be completed for
individuals listed in subsection (1)(a) and (b) of this section
when an individual sixteen years of age or older is newly
residing with a license-exempt in-home/relative provider
when the provider cares for the child in the provider's own
home where the child does not reside.

(3) The background check process for license-exempt in-
home/relative providers requires:

(a) Submitting a completed background check applica-
tion; and

(b) Completing the required fingerprint process.

(4) Each subject individual completing the DCYF back-
ground check process must disclose:

(a) Whether he or she has been convicted of any crime;

(b) Whether he or she has any pending criminal charges;
and

(c) Whether he or she has been subject to any negative
actions, as defined by WAC 110-06-0020.
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(5) A subject individual must not have unsupervised
access to children in care unless he or she has obtained DCYF
background check clearance authorization under this chapter.

(6) Applicants may be approved to have unsupervised
access to children before the fingerprint-based background
check is conducted.

(7) A subject individual who has been disqualified by
DCYF must not be present on the premises when early learn-
ing services are provided to children.

(D)) (8) DCYF pays for the cost of the background
check process. The fees include:

(a) Fingerprint process fees as defined by the Washing-
ton state patrol, Federal Bureau of Investigation and the
DCYTF fingerprint contractor; and

(b) The DCYF administrative fee.

AMENDATORY SECTION (Amending WSR 19-01-111,
filed 12/18/18, effective 1/18/19)

WAC 110-06-0120 Secretary's list. (1) A subject indi-
vidual's conviction for any crimes listed in column (a) in the
table below will permanently disqualify ((him-erher)) the
individual from authorization to care for or have unsuper-
vised access to children receiving early learning services.

(2) A subject individual's conviction for any crime listed
in column (b) in the table below will disqualify ((him-er-her))
the individual from authorization to care for or have unsuper-
vised access to children receiving early learning services for
a period of five years from the date of conviction.

(b) Crimes that disqualify a

(a) Crimes that perma- subject individual for five

nently disqualify a sub- | years from date of convic-

ject individual tion

Abandonment of a child Abandonment of a dependent
person not against child

Arson Assault 3 not domestic vio-
lence

Assault 1 Assault 4/simple assault

Assault 2 Burglary

Assault 3 domestic vio- Coercion

lence

Assault of a child Custodial assault

((Bailjumping)) Custodial sexual misconduct
Extortion 2

Child buying or selling ((Fergery))

Child molestation Harassment

Commercial sexual abuse

of a minor

Communication with a ((Identity-theft))

minor for immoral pur-

poses

Controlled substance Leading organized crime

homicide

Criminal mistreatment ((Malietous-explosion3))

[77]
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(a) Crimes that perma-
nently disqualify a sub-
ject individual

(b) Crimes that disqualify a
subject individual for five
years from date of convic-
tion

Custodial interference

(Matici rsehicD)

Dealing in depictions of
minor engaged in sexually
explicit conduct

Malicious placement of an
explosive 2

Domestic violence (felo-
nies only)

Malicious placement of an
explosive 3

Drive-by shooting

Malicious placement of imi-
tation device 1

Extortion 1

((Patrenizing-aprostitate))

Harassment domestic vio-
lence

Possess explosive device

Homicide by abuse

Promoting pornography

Homicide by watercraft

Promoting prostitution 1

Incendiary devices (pos-
sess, manufacture, dispose)

Promoting prostitution 2

Incest

Promoting suicide attempt

Indecent exposure/public
indecency (felonies only)

((Prostitutien))

Indecent liberties

Reckless endangerment

Kidnapping Residential burglary
Luring Stalking

Malicious explosion 1 ((Fheft))

Malicious explosion 2 ((Fheft-welfare))

Malicious harassment

Unlawful imprisonment

Malicious mischief domes-
tic violence

Unlawful use of a building
for drug purposes

Malicious placement of an
explosive 1

Violation of the Imitation
Controlled Substances Act
(manufacture/deliver/intent)

Manslaughter

Violation of the Uniform
Controlled Substances Act
(manufacture/deliver/intent)

Murder/aggravated murder

Violation of the Uniform
Legend Drug Act (manufac-
ture/deliver/intent)

Violation of the Uniform Pre-
cursor Drug Act (manufac-
ture/deliver/intent)

Possess depictions minor
engaged in sexual conduct

Rape

Rape of child

Robbery
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(a) Crimes that perma-
nently disqualify a sub-
ject individual

(b) Crimes that disqualify a
subject individual for five
years from date of convic-
tion

Selling or distributing
erotic material to a minor

Sending or bringing into
the state depictions of a
minor

Sexual exploitation of
minors

Sexual misconduct with a
minor

Sexually violating human
remains

Use of machine gun in fel-
ony

Vehicular assault

Vehicular homicide (negli-
gent homicide)

Violation of child abuse
restraining order

Violation of civil anti-
harassment protection
order

Violation of protec-
tion/contact/restraining
order

Voyeurism

WSR 21-01-099
EMERGENCY RULES
UNIVERSITY OF WASHINGTON
[Filed December 11, 2020, 12:00 p.m., effective December 12, 2020]

Effective Date of Rule: December 12, 2020.

Purpose: The university edited sections and created new
sections to update current chapter 478-121 WAC, Student
conduct code for the University of Washington, in order to be
in compliance with the new United States Department of
Education (DOE) Title IX regulations that went into effect on
August 14, 2020. This is the second emergency filing to
maintain that compliance while we continue with our perma-
nent rule making.

Citation of Rules Affected by this Order: New WAC
478-121-600, 478-121-605, 478-121-610, 478-121-615, 478-
121-620, 478-121-625, 478-121-630, 478-121-635, 478-121-
640, 478-121-645, 478-121-650, 478-121-655, 478-121-660,
478-121-665, 478-121-670, 478-121-675, 478-121-680 and
478-121-685; and amending WAC 478-121-010, 478-121-
040, and 478-121-100.

Statutory Authority for Adoption: RCW 28B.20.130.

Emergency

Other Authority: 34 C.F.R. Part 106.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: The University of Washington
needs to file a second emergency rule in order to maintain
compliance with the updated DOE Title IX regulations that
went into effect August 14, 2020. There was not enough time
to do permanent rule making upon notification of the new
federal regulations and the federal deadline set for compli-
ance. Universities that fail to comply with the updated federal
regulations risk a loss of federal funding. We are continuing
our work on permanent rule making while the emergency is
in place.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 18, Amended 3, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 18,
Amended 3, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 11, 2020.

Barbara Lechtanski, Director
Policy and Rules Office

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-020 General application of the stu-
dent conduct code. This conduct code applies to all students
from the time of admission through the actual conferral of a
degree, including any period between terms of enrollment.

The disciplinary sanctions specified in WAC 478-121-
210, up to and including suspension or dismissal, may be
imposed on any student or student organization found
responsible for prohibited conduct set forth in WAC 478-
121-100 through 478-121-173, WAC 478-121-605. and as
described in relevant university policies.

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-040 Jurisdiction of the university. (1)
The scope of the university's jurisdiction includes reports that
prohibited conduct occurred:

(a) On any university premises or in connection with any
university-sponsored program or activity, regardless of the
location of the program or activity; or

(b) Off campus (i.e., conduct that does not occur on uni-
versity premises or in the context of a university-sponsored
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program or activity) where: The university reasonably deter-
mines that the conduct adversely affects a university interest
or, has continuing adverse effects or may create a hostile
environment on university premises or in the context of a uni-
versity-sponsored program or activity.

(2) Nothing in this conduct code shall be construed to
limit academic action that may be taken by schools, colleges,
or programs against a respondent based on an established
violation of this conduct code that demonstrates a failure to
meet the academic and/or professional standards of the
school, college, or program.

(3) If a respondent withdraws from the university (or
fails to reenroll) while a conduct proceeding is pending, the
university may move forward with the conduct proceeding
and, if so, the respondent will be provided with a continued
opportunity to participate.

(4) Under 34 C.F.R. Part 106, federal regulations estab-
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(2) The EDFR prohibited conduct is against a person in
the United States.

EDFR prohibited conduct that does not meet both of
these requirements or is reported by a person who is not eli-
gible to file a formal complaint under WAC 478-121-625 is
subject to Parts II through V of this code.

For the purposes of Part VII of this code, "education pro-
gram or activity" includes locations, events, or circumstances
over which the university exercised substantial control over
both the respondent and the context in which the EDFR pro-
hibited conduct occurred and also includes any building
owned or controlled by a recognized student organization.
Part VII only applies to formal complaints made on or after
August 14, 2020, and only when 34 C.F.R. Part 106 is
deemed enforceable by law and/or by United States courts.

NEW SECTION

lished by the United States Department of Education, specific
prohibited conduct, defined in WAC 478-121-605, that is
alleged to have occurred in a university education program or
activity and is against a person in the United States must be
addressed as provided under Part VII of this code, not as pro-
vided under Parts IT through V.

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-100 General application. Prohibited
conduct under this code includes, but is not limited to, the
prohibited conduct described in WAC 478-121-100 through
478-121-173, WAC 478-121-605, and relevant university
policies. For additional interpretation of prohibited conduct,
see Student Governance and Policies, chapter 209, student
conduct policy for academic misconduct and behavioral mis-
conduct, and chapter 210, student conduct policy for discrim-
inatory and sexual harassment, intimate partner violence,
sexual misconduct, stalking, and retaliation ((and-chapter

behavioral miseonduet)).
PART VII

COMPLIANCE WITH DEPARTMENT OF
EDUCATION FEDERAL REGULATIONS
REGARDING SEXUAL HARASSMENT

NEW SECTION

WAC 478-121-600 Scope of Part VII. The United
States Department of Education federal regulations, 34
C.F.R. Part 106, establish a definition of "sexual harassment"
that includes all of the prohibited conduct listed under WAC
478-121-605 (Department of Education federal regulations
prohibited conduct or EDFR prohibited conduct). The con-
duct listed under WAC 478-121-605 is prohibited conduct
under this code and is subject to the procedures set forth
under Part VII of this code if, and only if:

(1) The EDFR prohibited conduct occurs in a university
education program or activity; and

WAC 478-121-605 Department of Education federal
regulations prohibited conduct (sexual harassment).
Department of Education federal regulations (EDFR) define
"sexual harassment" as conduct on the basis of sex that satis-
fies one or more of the following, which are referred to col-
lectively under this code as "EDFR prohibited conduct":

(1) EDFR hostile environment sexual harassment. EDFR
hostile environment sexual harassment is unwelcome con-
duct determined by a reasonable person to be so severe, per-
vasive, and objectively offensive that it effectively denies a
person equal access to the university's education program or
activity.

(2) EDFR sexual assault. EDFR sexual assault includes a
sex offense under the uniform crime reporting system of the
Federal Bureau of Investigation. Specifically, EDFR sexual
assault means one or more of the following:

(a) The penetration, no matter how slight, of the vagina
or anus with any body part or object, or oral penetration by a
sex organ of another person, without the consent of the com-
plainant.

(b) The oral or anal sexual intercourse with a com-
plainant, without the consent of the complainant, including
instances where the complainant is incapable of giving con-
sent because of age or because of temporary or permanent
mental or physical incapacity.

(¢) The use of an object or instrument to penetrate, how-
ever slightly, the genital or anal opening of the body of a
complainant, without the consent of the complainant, includ-
ing instances where the complainant is incapable of giving
consent because of age or because of temporary or permanent
mental or physical incapacity.

(d) The touching of the private body parts of a com-
plainant (e.g., buttocks, groin, breasts) for the purpose of sex-
ual gratification, without the consent of the complainant,
including instances where the complainant is incapable of
giving consent because of age or because of temporary or
permanent mental or physical incapacity.

(e) Sexual intercourse between persons who are related
to each other within the degrees wherein marriage is prohib-
ited by Washington law.

(f) Sexual intercourse with a person who is under the
statutory age of consent of Washington.

Emergency
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(3) EDFR dating violence. EDFR dating violence is an
act or acts of violence committed by a person who is or has
been in a social relationship of a romantic or intimate nature
with the complainant. The existence of such a relationship
will be determined based on the length and type of relation-
ship as well as the frequency of interaction between the indi-
viduals involved in the relationship.

(4) EDFR domestic violence. EDFR domestic violence
is an act or acts of violence committed by a current or former
intimate partner of the complainant, by a person with whom
the complainant shares a child in common, or by a person
who is cohabitating with or has cohabitated with the com-
plainant as an intimate partner.

(5) EDFR stalking. EDFR stalking is engaging in a
course of conduct directed at a complainant that would cause
a reasonable person to fear for the complainant's safety or the
safety of others, including the safety of the respondent, or
would cause a reasonable person to suffer substantial emo-
tional distress.

(a) For the purposes of this section, "course of conduct”
means two or more acts including, but not limited to, acts in
which the respondent directly, indirectly, or through third
parties, by any action, method, device, or means, follows,
monitors, observes, surveils, threatens, or communicates to
or about a person, or interferes with a person's property.
Stalking also includes cyberstalking such as through elec-
tronic media, the internet, social networks, blogs, cell phones,
or text messages.

(b) For the purposes of this section, "substantial emo-
tional distress" means significant mental suffering or anguish
that may, but does not necessarily, require medical or other
professional treatment or counseling.

NEW SECTION

WAC 478-121-610 Consent for purposes of EDFR
prohibited conduct. Consent means that at the time of and
throughout the sexual contact, there are words or conduct that
reasonably communicate freely given agreement between or
among the persons engaging in the sexual contact.

(1) Consistent with WAC 478-121-150, consent cannot
be obtained when force or threat is used to gain consent; con-
sent cannot be obtained where the respondent knew or rea-
sonably should have known the complainant was incapaci-
tated; and consent cannot be given or granted by a person
who is under the statutory age of consent in accordance with
the criminal code of Washington, chapter 9A.44 RCW, Sex
offenses. A respondent's use of alcohol or drugs is not a valid
defense to a charge of EDFR sexual assault, and a respondent
will be held to the standard of a reasonable sober person in
evaluating whether the respondent knew or reasonably
should have known the complainant was incapacitated.

(2) For the purposes of determining whether consent was
present:

(a) Consent cannot solely be inferred from silence, pas-
sivity, or a lack of resistance, and relying on nonverbal com-
munication alone may violate the code;

(b) Consent cannot be inferred merely from an existing
or previous dating or sexual relationship;
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(c) Even in the context of a relationship, there must be
mutual consent to engage in sexual contact;

(d) Past consent alone is not sufficient to imply future
consent;

(e) Consent given to one person does not constitute con-
sent given to another person;

(f) Consent to one sexual act does not constitute consent
to other sexual acts; and

(g) Consent can be withdrawn at any time, and once con-
sent is withdrawn and reasonably communicated, sexual con-
tact must stop immediately.

(3) As used in the definition of consent, incapacity
means an individual lacks the ability to understand the facts,
nature, extent, or implications of the sexual contact for any
reason including, but not limited to, being asleep, uncon-
scious, unaware that the sexual contact is occurring, mentally
or physically impaired due to an intellectual or other disabil-
ity, or mentally or physically incapacitated due to the effects
of alcohol or other drugs.

(a) When assessing whether the respondent "knew or
reasonably should have known" the complainant was inca-
pacitated, indicators of incapacitation include, but are not
limited to, stumbling, falling down, an inability to stand or
walk on the complainant's own, slurred speech or incoherent
communication, an inability to focus the complainant's eyes
or confusion about what is happening around the com-
plainant, combativeness, emotional volatility, incontinence,
passing out, or vomiting.

(b) A failure to exhibit any of these behaviors, however,
does not necessarily mean that a person is capable of giving
consent or is not incapacitated.

NEW SECTION

WAC 478-121-615 Additional definitions. For the
purposes of Part VII of this code and where a respondent is
charged with prohibited conduct defined under WAC 478-
121-605:

(1) Complainant. Complainant is an individual who is
alleged to be the victim of conduct that could constitute
EDFR prohibited conduct.

(2) Formal complaint. Formal complaint is a document
filed by a complainant or signed by the university's Title IX
coordinator alleging EDFR prohibited conduct against a
respondent and requesting that the university investigate the
allegation of EDFR prohibited conduct. When filed by a
complainant, the formal complaint must contain the com-
plainant's physical or digital signature or otherwise indicate
that the complainant is the person filing the formal complaint.

(3) Hearing advisor. Hearing advisor refers to the person
who may accompany a complainant or respondent to any part
of the investigation or hearing outlined in Part VII of this
code. At a hearing, a complainant and a respondent must have
a hearing advisor to conduct oral cross-examination on that
party's behalf. This hearing advisor may or may not be an
attorney, as defined in WAC 478-121-050(1). If a party does
not choose a hearing advisor prior to a hearing, the university
will provide a hearing advisor of the university's choice to
conduct cross-examination on behalf of the party at the hear-
ing. One hearing advisor and one support advisor are the only
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persons a party is permitted to bring with them to any part of
the investigation or hearing. Hearing advisors and support
advisors may be referred to collectively as "advisors."

(4) Hearing officer. Hearing officer is the individual del-
egated authority by the university to preside over the hearing
and act as the decision-maker to reach a determination about
responsibility. The hearing officer may simultaneously pre-
side over a hearing under this Part VII of this code and a full
adjudicative proceeding, consistent with WAC 478-121-400
through 478-121-427.

(5) Investigator(s). Investigator is an individual dele-
gated authority by the university to provide written notifica-
tion of a formal complaint, interview witnesses, gather docu-
mentation, and prepare the investigative report.

(6) Party or parties. Party or parties refers to a com-
plainant and/or respondent.

(7) Respondent. Respondent is an individual who has
been reported to be the perpetrator of conduct that could con-
stitute EDFR prohibited conduct. A respondent must be a stu-
dent as defined in WAC 478-121-050(14).

(8) Support advisor. Support advisor refers to a person
who may accompany a party to any part of the investigation
or hearing outlined in this Part VII of this code. If a party has
both a support advisor and hearing advisor, the support advi-
sor's ability to communicate with the hearing officer and
other party and the other party's advisors at a hearing will be
limited. One support advisor and one hearing advisor are the
only persons a party is permitted to bring with them to any
part of the investigation or hearing. Support advisors and
hearing advisors may be referred to collectively as "advi-
sors."

(9) Supportive measure. Supportive measures are non-
disciplinary, nonpunitive individualized services offered as
appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after
the filing of a formal complaint or where no formal complaint
has been filed. Supportive measures are designed to restore or
preserve equal access to the university's education programs
and activities without unreasonably burdening the respon-
dent, including measures designed to deter EDFR prohibited
conduct or protect the safety of all parties or the university's
educational environment. Supportive measures may include
counseling, extensions of deadlines or other course-related
adjustments, modifications of work or class schedules,
restrictions on contact between the parties, changes in work
or housing locations, leaves of absence, increased security
and monitoring of certain areas of the campus, and other sim-
ilar measures.

NEW SECTION

WAC 478-121-620 Reporting EDFR prohibited con-
duct. (1) Any person may report EDFR prohibited conduct in
person, by mail, by telephone, or by electronic mail, using the
contact information listed on the website for the university's
Title IX coordinator, or designee, or by any other means that
results in the Title IX coordinator receiving the person's ver-
bal or written report. The person reporting may, but need not,
be the person alleged to be the victim of conduct that could
constitute EDFR prohibited conduct.
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(2) Upon receipt of a report as provided under subsection
(1) of this section, the Title IX coordinator, or designee, will
promptly contact the complainant to discuss the availability
of supportive measures, consider the complainant's wishes
with respect to supportive measures, inform the complainant
of the availability of supportive measures with or without the
filing of a formal complaint, and explain to the complainant
the process for filing a formal complaint.

NEW SECTION

WAC 478-121-625 Formal complaint. (1) Only a
complainant or the university's Title IX coordinator may file
a formal complaint. At the time of filing a formal complaint,
a complainant must be participating in or attempting to par-
ticipate in a university education program or activity. The
authority to initiate conduct proceedings provisions outlined
in WAC 478-121-215 (1) and (2) do not apply to Part VII of
this code.

(2) A complainant may file a formal complaint with the
Title IX coordinator or designee in person, by mail, or by
electronic mail at the address provided on the Title IX coor-
dinator's website.

(3) Upon receipt of a formal complaint, the university
will, at a minimum, provide the following written notice to
the known parties:

(a) The allegations potentially constituting EDFR pro-
hibited conduct, including the identities of the parties
involved in the incident, if known, the conduct allegedly con-
stituting EDFR prohibited conduct, and the date and location
of the alleged incident, if known;

(b) Information regarding the university's grievance pro-
cess for formal complaints, including the parties' right to be
accompanied by a hearing advisor and support advisor and to
inspect and review evidence; and

(c) An explanation regarding presumptions regarding
nonresponsibility and good-faith filing.

(4) The university may consolidate formal complaints
where allegations of EDFR prohibited conduct arise out of
the same facts or circumstances. The university may also join
or consolidate any complaint alleging prohibited conduct
under Part II of this code with a formal complaint if the alle-
gations arise out of or relate to the same facts or circum-
stances. Should the university consolidate a formal complaint
under Part VII with allegations of prohibited conduct under
Part II, the university may elect to hold one hearing to con-
sider all allegations. During such a hearing, the university
may adhere to the process described in Parts II through V to
the extent feasible for allegations of prohibited conduct out-
lined in Part II and to the process described in Part VII for
allegations of EDFR prohibited conduct. Where these pro-
cesses conflict, Part VII will be followed.

NEW SECTION

WAC 478-121-630 Dismissal of a formal complaint.
(1) Mandatory dismissal. In accordance with the Department
of Education federal regulations, the university will dismiss a
formal complaint for purposes of Title IX and its implement-
ing regulations if the alleged conduct:
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(a) Would not constitute EDFR prohibited conduct even
if proved;

(b) Did not occur in the university's education program
or activity;

(c¢) Did not occur against a person in the United States; or

(d) Was alleged by or in respect to a complainant who is
not participating in or attempting to participate in a university
education program or activity.

If dismissal occurs under this subsection (1) of this sec-
tion, the university may pursue a conduct proceeding under
other parts of this code.

(2) Discretionary dismissal. The university may dismiss
the formal complaint, or any allegations therein, for the pur-
poses of Title IX and its implementing regulations, if at any
time during the investigation or hearing:

(a) A complainant notifies the university's Title IX coor-
dinator in writing that the complainant would like to with-
draw the formal complaint or any specific allegations in the
formal complaint;

(b) The respondent is no longer an enrolled university
student; or

(¢) Specific circumstances prevent the university from
gathering evidence sufficient to reach a determination as to
the formal complaint or any allegations made in the formal
complaint.

(3) Notice. Upon a dismissal required or permitted under
this section, the university will promptly send written notice
of the dismissal and reason(s) therefore simultaneously to the
parties.

(4) Consequences of dismissal. Dismissal of a formal
complaint does not preclude the university from investigating
alleged misconduct under Part II or adjudicating such alleged
misconduct under Parts III through V of this code.

(5) Appeal. If the university dismisses a formal com-
plaint, the parties have a right to appeal, as described in WAC
478-121-635.

NEW SECTION

WAC 478-121-635 Appeal from a dismissal of a for-
mal complaint. (1) A party may appeal a dismissal of a for-
mal complaint or dismissal of any allegations in a formal
complaint on any of the following bases:

(a) Procedural irregularity affected the outcome of the
matter;

(b) New evidence that was not reasonably available at
the time the dismissal was made; and/or

(c) A university official involved in the dismissal of the
formal complaint had a conflict of interest or bias for or
against complainants or respondents generally, or the indi-
vidual complainant or respondent, that affected the outcome
of the matter.

If one of the grounds is to consider newly discovered
evidence, that evidence must be provided with the appeal.

(2) An appeal must be submitted in writing to the inves-
tigator within five business days of the notice of dismissal of
formal complaint. The appeal is the party's opportunity to
provide the party's position regarding why the appeal should
be granted, and it must identify at least one of the grounds
outlined in subsection (1) of this section.
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(3) When an appeal is received, the university will:

(a) Notify both parties in writing that the appeal was
received, of the name of the individual(s) who will be decid-
ing the outcome of the appeal, and when the nonappealing
party's response is due;

(b) Provide the nonappealing party an opportunity to
submit a written statement within five business days of
receipt of notice of the appeal. This is the nonappealing
party's opportunity to respond to the appeal;

(c) Consider the available evidence, which may include,
but is not limited to, any summaries of interviews conducted
by the investigator, evidence gathered by or provided to the
investigator, and/or any newly discovered evidence;

(d) Issue a written decision describing the result of the
appeal and rationale for such result; and

(e) Provide the written decision simultaneously to both
parties.

(4) Communications with the individual(s) deciding the
appeal, except for communications related to procedural
aspects of maintaining an orderly process, must be made in
the presence of, or with a copy to, all other parties, advisors
(if any), and the investigator(s). Any communications not fol-
lowing such a procedure will be placed on the record, and
others will be given an opportunity to respond.

(5) Appeals of a dismissal of a formal complaint may be
decided by a single individual, and such appeals will be
decided within five business days of the deadline for the non-
appealing party's response.

NEW SECTION

WAC 478-121-640 Informal resolution. If a formal
complaint has been filed and parties have received notice of
the allegations, the university may facilitate an informal res-
olution process consistent with RCW 34.05.060. Parties will
be informed of the informal resolution process, including cir-
cumstances where the parties would be precluded from
resuming a formal complaint based on the same allegations.
Before an informal resolution process can proceed, both par-
ties must provide voluntary, written consent to the process. A
party has the right to withdraw from an informal resolution
process at any time prior to agreeing to a resolution. If a party
withdraws from such informal resolution process, the investi-
gation or adjudication process resumes.

NEW SECTION

WAC 478-121-645 Emergency removal. The univer-
sity may remove a respondent from the university's educa-
tional programs or activities on an emergency basis pursuant
to WAC 478-121-237. Such emergency removal must be
based on a belief the alleged EDFR prohibited conduct poses
an immediate threat to the physical health, safety, or welfare
of any student or other individual(s).

NEW SECTION

WAC 478-121-650 Investigation. (1) After a formal
complaint is filed, the university will commence an investiga-
tion. Throughout the investigative process, including meet-
ings with an investigator, a party may be accompanied by a
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hearing advisor and/or a support advisor. During the investi-
gation, a party's hearing advisor and/or support advisor may
provide advice to the party but may not speak on behalf of the
party. The initial interview of a respondent will be scheduled
to allow time for the respondent to prepare a response follow-
ing receipt of the notice of formal complaint.

(2) During an investigation, parties may present wit-
nesses as well as other inculpatory and exculpatory evidence
for the investigator to consider. Parties will be provided an
equal opportunity to inspect and review any evidence
obtained as part of the investigation that is directly related to
the allegations raised in a formal complaint so that each party
may meaningfully respond to the evidence prior to the con-
clusion of the investigation.

(3) Prior to completion of the investigative report, the
university will send to each party and the party's advisors, if
any, the evidence subject to inspection and review. The par-
ties will have at least ten calendar days to submit a written
response, which the investigator will consider prior to com-
pletion of the investigative report.

(4) At least ten calendar days prior to the hearing, the
investigator will provide the parties with the final investiga-
tive report and all evidence gathered during the investigation.
The final investigative report and all evidence related to the
allegations will be included in the record for the hearing.

(5) No later than at the conclusion of the investigation,
the investigator will notify the hearing officer that it is appro-
priate to commence a hearing to consider the allegations con-
tained in the formal complaint. Such notification is consistent
with a conversion to full adjudicative proceeding, as
described in WAC 478-121-205, and consistent with RCW
34.05.413 through 34.05.476.

NEW SECTION

WAC 478-121-655 Hearings. (1) The hearing officer,
or designee, will set the time and place of the hearing and
give ten or more calendar days' notice to all parties and the
investigator. At the hearing officer's discretion, any or all par-
ties, witnesses, and other participants, such as advisors and
investigator(s), may appear at the hearing virtually, with
technology enabling participants simultaneously to see and
hear each other.

(2) Communications with the hearing officer, except for
communications related to procedural aspects of maintaining
an orderly process, must be made in the presence of, or with
a copy to, all other parties, advisors (if any), and the investi-
gator(s). Any communications not following such a proce-
dure will be placed on the record, and other parties, hearing
advisor(s), or investigator(s) will be given an opportunity to
respond.

(3) Prior to the hearing, the hearing officer, upon a self-
initiated motion or upon request of the parties, may request
that the parties, advisors (if any), and the investigator(s)
engage in a meeting or meetings to consider:

(a) Simplification of issues;

(b) Necessity of amending notices, if any;

(c) The possibility of obtaining stipulations;

(d) Limitations on the number of witnesses and/or which
witnesses will testify at the hearing;
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(e) Procedural matters; and/or

(f) Other matters that may aid in the disposition or settle-
ment of the proceeding.

If such a prehearing meeting(s) is held, it may occur in
person, by telephone conference, or by other technological
means as determined by the hearing officer or designee. Fur-
ther, if such a prehearing meeting(s) occurs, the hearing offi-
cer will issue, in writing, determinations regarding the issues
discussed at the meeting(s). The determinations will be effec-
tive when served on the parties and advisors.

(4) At appropriate stages, the hearing officer will give
parties reasonable opportunity to submit and respond to
requests, such as pleadings, motions, and objections.

(5) The hearing officer has the discretion to grant post-
ponements, continuances, extensions of time, and/or adjourn-
ment if good cause is shown.

(6) The applicable standard of proof is the "preponder-
ance of evidence" standard. This means that, in order for a
respondent to be held responsible for EDFR prohibited con-
duct as defined in WAC 478-121-605, the hearing officer
must conclude, based on all of the evidence in the record, that
it is more likely than not that the respondent engaged in an act
or acts of EDFR prohibited conduct. The parties will be pro-
vided equal opportunity to present witnesses and other incul-
patory and exculpatory evidence.

(7) During a hearing, all testimony of parties and wit-
nesses shall be made under oath or affirmation. The hearing
officer will permit each party's hearing advisor to ask the
other party and any witnesses all relevant questions and fol-
low-up questions, including those challenging credibility.
Such cross-examination will be conducted directly, orally,
and in real-time. Only relevant cross-examination and other
questions may be asked of a party or witness. Before a com-
plainant, respondent, or witness answers a cross-examination
or other question, the hearing officer will first determine
whether the question is relevant and explain any decision to
exclude a question as not relevant. If a hearing advisor is dis-
ruptive or interferes with any aspect of the proceeding, as
determined by the hearing officer, the hearing advisor may be
removed and a new hearing advisor made available to the
party.

(8) The university will create an audio, audiovisual, or
transcribed recording of the hearing. Upon request to the
hearing office or as may otherwise be required under Part VII
of this code, the university will make the recording available
to the parties for inspection and review.

(9) Hearings will be conducted in accordance with the
Family Educational Rights and Privacy Act (FERPA) (20
U.S.C. Sec. 1232g) and its implementing regulations (34
C.F.R. Part 99) except to the extent preempted by 34 C.F.R.
Part 106.

NEW SECTION

WAC 478-121-660 Determination regarding respon-
sibility. (1) Following a hearing, the hearing officer will
apply the preponderance of the evidence standard described
in WAC 478-121-655(6) and issue a written determination
regarding responsibility in accordance with RCW 34.05.461,
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which will be simultaneously served on the parties. The writ-
ten determination will include:

(a) Identification of the allegations as defined in WAC
478-121-605;

(b) A description of procedural steps taken from receipt
of the formal complaint through the determination;

(c) Findings of fact supporting the hearing officer's
determination;

(d) Conclusions regarding the application of Part VII of
this code to the facts and the rationale for those conclusions;
and

(e) Directions as to any sanctions imposed on the respon-
dent or remedies provided to the complainant.

(2) One or more of the disciplinary sanctions outlined in
WAC 478-121-210 may be imposed for any violation of
EDFR prohibited conduct. In determining an appropriate
sanction, if any, the hearing officer may consider the factors
contained in WAC 478-121-210 (2) and (3), which are incor-
porated herein by this reference. Remedies for the com-
plainant may be the same as the individualized services that
comprise supportive measures or may be effectuated via
sanctions impacting the respondent.

(3) The hearing officer must provide the written determi-
nation to the parties simultaneously and include the univer-
sity's procedures for the parties to appeal. The determination
regarding responsibility and any applicable sanction imposed
becomes final and effective either on the date that the univer-
sity provides the parties with the written determination of the
result of the appeal, if an appeal is filed, or if an appeal is not
filed, the date on which an appeal would no longer be consid-
ered timely.

NEW SECTION

WAC 478-121-665 Appeal from determination
regarding responsibility. (1) A party may appeal a determi-
nation of responsibility on any of the following bases:

(a) Procedural irregularity affected the outcome of the
matter;

(b) A material error substantially affected the outcome of
the fact finding or sanctioning;

(c) New evidence that was not reasonably available at
the time the determination regarding responsibility and/or
dismissal was made could affect the outcome of the matter;
and/or

(d) A university official involved in the formal complaint
investigation or adjudication had a conflict of interest or bias
for or against complainants or respondents generally, or the
individual complainant or respondent, that affected the out-
come of the matter.

If one of the grounds is to consider newly discovered
evidence, that evidence must be provided with the appeal.

(2) An appeal must be submitted in writing to the hearing
officer within twenty-one calendar days of service of the
determination of responsibility. The appeal is the party's
opportunity to provide the party's position regarding why the
appeal should be granted, and it must identify at least one of
the grounds outlined in subsection (1) of this section.

(3) When an appeal is received, the university will:
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(a) Notify both parties in writing that the appeal was
received; of the name of the individual(s) who will be decid-
ing the outcome of the appeal; and when the nonappealing
party's response is due;

(b) Provide the nonappealing party an opportunity to
submit a written statement within twenty-one calendar days
of receipt of notice of the appeal. This is the nonappealing
party's opportunity to respond to the appeal;

(c) Consider the available evidence, which may include,
but is not limited to, the transcript of the hearing, any summa-
ries of interviews conducted by the investigator, evidence
gathered by or provided to the investigator, the investigative
report, decisions related to the hearing, the recording of the
hearing, the written determination of responsibility, the
appeal and/or response to the appeal, and/or any newly dis-
covered evidence;

(d) Issue a written decision describing the result of the
appeal and rationale for such result; and

(e) Provide the written decision simultaneously to both
parties.

(4) Communications with the individual(s) deciding the
appeal, except for communications related to procedural
aspects of maintaining an orderly process, must be made in
the presence of, or with a copy to, all other parties, advisors,
the investigator(s), and the hearing officer. Any communica-
tions not following such a procedure will be placed on the
record, and others will be given an opportunity to respond.

(5) Appeals of a determination regarding responsibility
will be made by a panel consisting of an odd number of mem-
bers, and such appeals will be decided within thirty calendar
days of the deadline for the nonappealing party's response.
The panel will be managed by a nonvoting individual who
may be the review coordinator as defined in WAC 478-121-
050(11). The panel may include reviewing officers, as
defined by WAC 478-121-050(13), and may decide appeals
of determinations of responsibility regarding EDFR prohib-
ited conduct under Part VII or initial orders regarding prohib-
ited conduct under Part II of this code.

NEW SECTION

WAC 478-121-670 Service and time—Subpoenas—
No discovery. (1) Service of all university notices will be
sent by electronic mail (email) addressed to the parties' uni-
versity-issued email addresses unless either party provides an
alternative and preferred email address. Parties are permitted
to file documents, provide evidence, and respond to investi-
gators, the hearing officer, or other individuals responsible
for appeals via email. Service is complete at the moment the
email is sent to the email addresses.

(2) In computing any period of time prescribed or
allowed under Part VII of this code, the day of the act or event
from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall
be included, unless it is a Saturday, a Sunday, or a legal holi-
day, in which event the period runs until the end of the next
day which is neither a Saturday, a Sunday, nor a legal holi-
day. Legal holidays are prescribed in RCW 1.16.050. When
the period of time prescribed or allowed is less than seven
days, intermediate Saturdays, Sundays, and legal holidays
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shall be excluded in the computation. A "business day" is any
Monday, Tuesday, Wednesday, Thursday, or Friday that is
not a legal holiday. A "calendar day" is any day of the week,
Monday through Sunday, including legal holidays.

(3) Typically, the period from commencement of a pro-
ceeding conducted under Part VII of this code to the issuance
of the investigative report, inclusive of the time parties may
review the draft report and provide feedback will not exceed
eighteen weeks. The period from issuance of an investigative
report to the date of the hearing will not exceed seven weeks.
Finally, the period from the hearing to the determination of
responsibility, inclusive of the time frames required by the
Department of Education federal regulations in light of those
required to comply with state law for any appeal, will not
exceed twenty-two weeks. Investigators and the hearing offi-
cer, or designee(s), will notify the parties in writing of any
delay in the proceedings and the cause for such delay. Delays
are permissible for good cause, which may include, and not
be limited to, the absence or unavailability of a party or wit-
ness, scheduling conflicts, concurrent law enforcement activ-
ity, holidays, or academic calendar breaks.

(4) The hearing officer may issue subpoenas. The parties
may also request that the hearing officer issue subpoenas or a
party's attorney of record may also issue a subpoena on
whose behalf the witness is required to appear at a hearing.
The requesting party is responsible for serving the subpoena
upon the witness.

(5) Discovery, including depositions, interrogatories,
requests for production, entry onto land for inspection or
other purposes, and physical and mental examinations, is not
available in conduct proceedings under this code.

NEW SECTION

WAC 478-121-675 Evidence. (1) If a party or witness
does not submit to questioning or cross-examination at the
hearing, the hearing officer cannot rely on any statement of
that party or witness in reaching a determination regarding
responsibility. The hearing officer may not draw an inference
about determination regarding responsibility based solely on
a party's or witness's absence from the hearing or refusal to
answer questions or submit to cross-examination. This sub-
section does not apply to allegations of prohibited conduct
under Part IT of this code, WAC 478-121-103 through 478-
121-173. The term "statement" does not include statements
that constitute verbal conduct.

(2) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant,
unless such questions or evidence about a party's sexual
behavior are offered to prove that someone other than the
respondent committed the sexual conduct alleged by the
complainant or such questions or evidence concern specific
incidents of the parties' prior sexual behavior and such infor-
mation is relevant to determine the presence or absence of
consent.

(3) Except as otherwise provided in this section, evi-
dence may be considered if, in the judgment of the hearing
officer, it is the kind of evidence on which reasonably pru-
dent persons are accustomed to rely in the conduct of such
reasonably prudent person's affairs. The relevance of evi-
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dence will be determined by the hearing officer at a hearing.
The hearing officer may exclude from consideration evidence
that is not relevant. Statements of personal opinion or general
reputation about a party or witness are generally not consid-
ered to be relevant. Evidence that is duplicative of other evi-
dence is generally not considered to be relevant.

(4) An investigator or hearing officer may not require,
allow, rely upon, or otherwise use questions or evidence that
constitute, or seek disclosure of, information protected under
a legally recognized privilege, unless the person holding such
privilege has voluntarily waived the privilege in writing. An
investigator or hearing officer also may not access, consider,
disclose, or otherwise use a party's records that are made or
maintained by a physician, psychiatrist, psychologist, or
other recognized professional or paraprofessional acting in
the professional or paraprofessional's capacity, or assisting in
that capacity, and which are made and maintained in connec-
tion with the provision of treatment to the party, unless the
recipient obtains that party's voluntary, written consent.

NEW SECTION

WAC 478-121-680 Disqualification. (1) Any person
designated by the university as an investigator, hearing offi-
cer, or Title IX coordinator, or to determine an appeal or
facilitate an informal resolution process shall self-recuse if
this person discovers a conflict of interest or bias for or
against complainants or respondents generally or an individ-
ual complainant or respondent or otherwise cannot act impar-
tially.

(2) A party shall promptly petition for the disqualifica-
tion of an individual described in subsection (1) of this sec-
tion upon receiving notice of a formal complaint or upon dis-
covering facts establishing grounds for disqualification. Such
petition must be in writing and delivered to the person whose
disqualification is requested, with copies of the petition deliv-
ered simultaneously to other known parties and any person
known to be designated by the university as an investigator,
hearing officer, or Title IX coordinator, or to determine an
appeal or facilitate an informal resolution process.

(3) The individual whose disqualification is requested
shall determine whether to grant the petition, stating facts and
reasons for the determination. If the individual whose dis-
qualification is requested does not self-disqualify, the party
may cite such failure for disqualification as a reason to appeal
a dismissal or determination of responsibility. If the individ-
ual whose disqualification is requested self-disqualifies, an
appropriate individual will be substituted for the disqualified
individual's role in the investigation, hearing, appeal, or
informal resolution process.

NEW SECTION

WAC 478-121-685 General record keeping. Records
related to proceedings under Part VII of this code shall be
maintained consistent with RCW 34.05.476 and 34.05.494,
university records retention policies, and other relevant poli-
cies, rules, and regulations. If federal regulations under 34
C.F.R. Part 106 differ from Washington state law require-
ments or university policies, rules, or regulations, records
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will be maintained in accord with the more stringent stan-
dard.

WSR 21-01-105
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 20-257—Filed December 11, 2020, 4:45 p.m., effective December
11, 2020, 4:45 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this rule is to correct WSR 20-
01-089 which listed incorrect coordinates for Cape Falcon.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-42000D; and amending WAC 220-340-420.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule corrects WSR 20-01-
089 which listed incorrect coordinates for Cape Falcon. The
area north of Cape Falcon, Oregon is closed due to elevated
levels of the marine toxin domoic acid tested in crab viscera
off Long Beach, Washington. Notification of transit through
the closed area is required to enforce this closure and prevent
toxic crab from being harvested or landed. The delay is
needed to provide a fair start for vessels impacted by the clo-
sure due to marine toxins. The states of Oregon and Califor-
nia will impose the same delay. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 11, 2020.

Kelly Susewind
Director

Emergency
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NEW SECTION

WAC 220-340-42000E Commercial crab fishery—
Unlawful acts. Notwithstanding the provisions of WAC 220-
340-420, effective immediately until further notice:

(1) It is unlawful to fish for, possess or deliver Dunge-
ness crab unless the following conditions are met:

(a) Vessels that participated in the coastal Dungeness
crab fishery South of Cape Falcon, Oregon (45°46.00 North
Latitude) to Point Arena, CA, may possess crab for delivery
into Washington ports south of 45°46.00 North Lat., provided
the crab were taken south of Cape Falcon, Oregon (45°46.00
North Lat.)

(b) The vessel does not enter the area north of 44°46.00
North Lat. unless the operator of the vessel has contacted the
Washington Department of Fish and Wildlife prior to enter-
ing this area. Prior to entering the area north of 45°46.00
North Lat., the vessel operator must call or text 360-581-
3337, and report the vessel name, operator name, estimated
amount of crab to be delivered in pounds, and the estimated
date, time, and location of delivery 24 hours prior to entering
the area.

(2) Unless otherwise amended all other provisions of the
permanent rule remain in effect.

REPEALER

The following section of Washington Administrative
Coded is repealed:

WAC 220-340-42000D Commercial crab fishery—Unlaw-
ful acts.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 21-01-126
EMERGENCY RULES
HEALTH CARE AUTHORITY
[Filed December 15, 2020, 4:08 p.m., effective December 15, 2020, 4:08
p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The agency is filing this emergency rule to
meet the Centers for Medicare and Medicaid (CMS) mile-
stone requirement 3 regarding the agency's substance use dis-
order (SUD) waiver implementation plan. Milestone 3
required the agency adopt rules by July 1, 2020, reflecting the
requirement that residential treatment facilities offer medica-
tion assisted treatment access on-site or facilitate off-site
access.

Citation of Rules Affected by this Order: Amending
WAC 182-502-0016.

Statutory Authority for Adoption: RCW 71.24.035 and
71.24.520.

Other Authority: 42 U.S.C. 1315, Sec. 1115; RCW
71.24.585

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
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for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: The agency is filing an emer-
gency rule to ensure continued federal funding by meeting
CMS milestone requirement 3 regarding the agency's SUD
waiver implementation plan. Milestone 3 required the agency
to adopt rules by July 1, 2020, reflecting the requirement that
residential treatment facilities offer medication assisted treat-
ment access on-site or facilitate off-site access. The agency is
filing this emergency rule while proceeding with the perma-
nent rule-making process. The proposed language in this
emergency filing has not changed from the previous emer-
gency filing, under WSR 20-17-137. The agency decided to
add the proposed language into the existing WAC 182-502-
0016 instead of creating a new section.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 15, 2020.

Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 19-20-060,
filed 9/26/19, effective 10/27/19)

WAC 182-502-0016 Continuing requirements. (1) To
continue to provide services for eligible clients and be paid
for those services, a provider must:

(a) Provide all services without discriminating on the
grounds of race, creed, color, age, sex, sexual orientation,
religion, national origin, marital status, the presence of any
sensory, mental or physical handicap, or the use of a trained
dog guide or service animal by a person with a disability;

(b) Provide all services according to federal and state
laws and rules, medicaid agency billing instructions, provider
alerts issued by the agency, and other written directives from
the agency;

(¢) Inform the agency of any changes to the provider's
application or contract including, but not limited to, changes
in:

(i) Ownership (see WAC 182-502-0018);

(i) Address or telephone number;

(iii) Professional practicing under the billing provider
number; or

(iv) Business name.
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(d) Retain a current professional state license, registra-
tion, certification or applicable business license for the ser-
vice being provided, and update the agency of all changes;

(e) Inform the agency in writing within seven calendar
days of changes applicable to the provider's clinical privi-
leges;

(f) Inform the agency in writing within seven business
days of receiving any informal or formal disciplinary order,
disciplinary decision, disciplinary action or other action(s)
including, but not limited to, restrictions, limitations, condi-
tions and suspensions resulting from the practitioner's acts,
omissions, or conduct against the provider's license, registra-
tion, or certification in any state;

(g) Screen employees and contractors with whom they
do business prior to hiring or contracting, and on a monthly
ongoing basis thereafter, to assure that employees and con-
tractors are not excluded from receiving federal funds as
required by 42 U.S.C. 1320a-7 and 42 U.S.C. 1320c-5;

(h) Report immediately to the agency any information
discovered regarding an employee's or contractor's exclusion
from receiving federal funds in accordance with 42 U.S.C.
1320a-7 and 42 U.S.C. 1320c-5. See WAC 182-502-0010
(2)(j) for information on the agency's screening process;

(1) Pass any portion of the agency's screening process as
specified in WAC 182-502-0010 (2)(j) when the agency
requires such information to reassess a provider;

(j) Maintain professional and general liability coverage
to the extent the provider is not covered:

(1) Under agency, center, or facility professional and
general liability coverage; or

(i1) By the Federal Tort Claims Act, including related
rules and regulations.

(k) Not surrender, voluntarily or involuntarily, the pro-
vider's professional state license, registration, or certification
in any state while under investigation by that state or due to
findings by that state resulting from the practitioner's acts,
omissions, or conduct;

(1) Furnish documentation or other assurances as deter-
mined by the agency in cases where a provider has an alcohol
or chemical dependency problem, to adequately safeguard
the health and safety of medical assistance clients that the
provider:

(1) Is complying with all conditions, limitations, or
restrictions to the provider's practice both public and private;
and

(i1) Is receiving treatment adequate to ensure that the
dependency problem will not affect the quality of the pro-
vider's practice.

(m) Submit to a revalidation process at least every five
years. This process includes, but is not limited to:

(1) Updating provider information including, but not lim-
ited to, disclosures;

(i1) Submitting forms as required by the agency includ-
ing, but not limited to, a new core provider agreement; and

(iii) Passing the agency's screening process as specified
in WAC 182-502-0010 (2)(j).

(n) Comply with the employee education requirements
regarding the federal and the state false claims recovery laws,
the rights and protections afforded to whistleblowers, and
related provisions in Section 1902 of the Social Security Act

Emergency
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(42 U.S.C. 1396a(68)) and chapter 74.66 RCW when appli-
cable. See WAC 182-502-0017 for information regarding the
agency's requirements for employee education about false
claims recovery.

(2) A provider may contact the agency with questions
regarding its programs. However, the agency's response is
based solely on the information provided to the agency's rep-
resentative at the time of inquiry, and in no way exempts a
provider from following the laws and rules that govern the
agency's programs.

(3) The agency may refer the provider to the appropriate
state health professions quality assurance commission.

(4) In addition to the requirements in subsections (1), (2),
and (3) of this section, to continue to provide services for eli-
gible clients and be paid for those services, residential treat-
ment facilities (as defined in chapter 246-337 WAC) must:

(a) Not deny entry or acceptance of clients into the facil-
ity solely because the client is prescribed medication to treat
substance use disorders (SUD).

(b) Facilitate access to medications specific to the cli-
ent's diagnosed clinical needs, including medications used to
treat SUD.

(c) Not mandate titration of any prescribed medications
to treat any SUD as a condition of clients receiving treatment
or continuing to receive treatment. Decisions concerning
medication adjustment must be coordinated with the pre-
scribing provider and be based on medical necessity.

(d) Coordinate care upon discharge for client to continue
medications specific to a client's diagnosed clinical needs,
including medications used to treat SUD. See RCW 71.24.-
585.

WSR 21-01-129
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed December 16, 2020, 8:44 a.m., effective December 16, 2020, 8:44
a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The department is extending the amendment of
the rules listed below to assure [ensure] assisted living facili-
ties are not significantly impeded during the hiring process
due to an administrator's inability to obtain a certificate of
completion of a recognized administrator training as refer-
enced in WAC 388-78A-2521. This will help to increase the
number of long-term care administrators necessary to provide
essential services to some of Washington's most vulnerable
adults during the outbreak of COVID-19. The current rules
require administrator training prior to assuming administrator
duties or within six months of beginning duties for adminis-
trators meeting additional educational requirements. Cur-
rently, applicants for assisted living facility administrator
positions are unable to obtain the required training.

Citation of Rules Affected by this Order: Amending
WAC 388-78A-2524(1), 388-78 A-2525(1), and 388-78A-
2526(1).
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Statutory Authority for Adoption: RCW 18.20.090.

Other Authority: None.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The threat of COVID-19 to our
most vulnerable populations is significant, especially for
those receiving long-term care services in congregate set-
tings, such as assisted living facilities. Administrator training
is part of the hiring process and must be completed within a
designated timeframe. Currently, applicants for assisted liv-
ing facility administrator positions are unable to obtain the
required training. Although the training will become avail-
able, it will not be enough to meet the backlog of administra-
tors needing this training. This circumstance is expected to
exacerbate demand for long-term care administrators when
the pandemic has already significantly reduced the availabil-
ity of long-term care workers in the state in recent months.

A CR-101 was filed under WSR 20-17-085 on August
13, 2020. This rule making is necessary to establish a time-
frame when the portions of the rules were suspended during
the COVID-19 pandemic, and assisted living facilities were
not required to comply with the suspended portions of the
rules. In addition, under the rule development phase of rule
making, the department is in discussions about adding lan-
guage to the rules to explain the circumstances and time peri-
ods under which suspension of rules due to COVID-19 is
necessary.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 3, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 3, Repealed 0.

Date Adopted: December 10, 2020.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2524 Administrator qualifications—
Certification of training, and three years experience. Prior
to assuming duties as a boarding home administrator, the

individual has ((metthe-foHowing-qualifications:
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Sbtained Feati c et ed
and

2)Has)) three years paid experience:

((€a))) (1) Providing direct care to vulnerable adults in a
setting licensed by a state agency for the care of vulnerable
adults, such as a nursing home, assisted living facility, or
adult family home, or a setting having a contract with a rec-
ognized social service agency for the provision of care to vul-
nerable adults, such as supported living; and/or

(())) (2) Managing persons providing direct care to
vulnerable adults in a setting licensed by a state agency for
the care of vulnerable adults, such as a nursing home, assisted
living facility, or adult family home, or a setting having a
contract with a recognized social service agency for the pro-
vision of care to vulnerable adults, such as supported living.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2525 Administrator qualifications—
Associate degree, certification of training, and two years
experience. The individual holds an associate degree in a
related field of study such as health, social work, or business
administration and meets the qualifications listed in either
subsection (1)((3)) or (2) ((ex3))) of this section:

(1) ((Obtains—eertification—of-completing—a—recognized
794250 thi e hs of besinmi ].5]

£2))) Has two years paid experience:

(a) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, assisted living facility, or adult fam-
ily home, or a setting having a contract with a recognized
social service agency for the provision of care to vulnerable
adults, such as supported living; and/or

(b) Managing persons providing direct care to vulnerable
adults in a setting licensed by a state agency for the care of
vulnerable adults, such as a nursing home, assisted living
facility, or adult family home, or a setting having a contract
with a recognized social service agency for the provision of
care to vulnerable adults, such as supported living; or

() (2) Has completed a qualifying administrator
training program supervised by a qualified administrator
according to WAC 388-78A-2530.

AMENDATORY SECTION (Amending WSR 13-13-063,
filed 6/18/13, effective 7/19/13)

WAC 388-78A-2526 Administrator qualifications—
Bachelor's degree, certification of training, and one year
experience. The individual holds a bachelor's degree in a
related field of study such as health, social work, or business

administration and meets the qualifications listed in either
subsection (1)((5)) or (2) ((ex3))) of this section.

(1) (€
¥
E TAtOT TTATRing course and ”fﬁ.sﬁi.esl m .“E 388
?”. 2.§2} ;thm six-meonths-of beginning duties-asthe
2))) Has one year paid experience:
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(a) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, assisted living facility, or adult fam-
ily home, or a setting having a contract with a recognized
social service agency for the provision of care to vulnerable
adults, such as supported living; and/or

(b) Managing persons providing direct care to vulnerable
adults in a setting licensed by a state agency for the care of
vulnerable adults, such as a nursing home, assisted living
facility, or adult family home, or a setting having a contract
with a recognized social service agency for the provision of
care to vulnerable adults, such as supported living; or

((3)) (2) Has completed a qualifying administrator
training program supervised by a qualified administrator
according to WAC 388-78A-2530.

WSR 21-01-141
EMERGENCY RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed December 16, 2020, 4:34 p.m., effective December 16, 2020, 4:34
p-m]

Effective Date of Rule: Immediately upon filing.

Purpose: The department of labor and industries (L&I) is
responding to the coronavirus disease 2019 (COVID-19)
pandemic by amending WAC 296-800-14035 related to pro-
hibited business activities and compliance with conditions for
operations under emergency proclamations and their amend-
ments issued under RCW 43.06.220.

Under the emergency rule:

*  Employers must not allow employees to perform work
where a business activity is prohibited by an emergency
proclamation.

*  Employers must comply with all conditions for opera-
tion required by emergency proclamation, including
Safe Start phased reopening requirements for all busi-
ness and any industry specific requirements.

Citation of Rules Affected by this Order: Amending
WAC 296-800-14035.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, and 49.17.060.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule making
supersedes the emergency rule adopted on November 16,
2020, filed as WSR 20-23-076, as conditions have changed
due to a new governor's proclamation being in effect (Procla-
mation 20-25.9).

L&I is taking action to help prevent the spread of
COVID-19 and respond to the governor's proclamations
allowing a phased-in reopening of businesses and establish-
ing conditions for business operations consistent with the rec-

Emergency
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ommendations of medical and safety professionals as to how
businesses may reopen without increasing the risk of
COVID-19 spreading.

The initial March 23, 2020, Stay Home, Stay Healthy
Proclamation 20-25 required residents to stay home unless
they need to pursue an essential activity, closed all businesses
except essential businesses, and banned all gatherings for
social, spiritual and recreational purposes. The order built
upon earlier orders closing schools and restricting larger
gatherings. This was followed by proclamation amendments
adjusting the Stay Home[,] Stay Healthy order and transition-
ing to a phased-in approach to reopening Washington state,
referred to as "Safe Start Washington." The "Safe Start"
orders further build on these by continuing the Safe Start plan
for county-by-county phased reopening. The current "Stay
Safe, Stay Healthy" order is a rollback of county-by-county
phased reopening in response to a COVID-19 outbreak surge.

The governor's proclamations and amendments create a
systematic framework to reduce the spread of COVID-19
from person-to-person interactions, ensuring continuity of
critical functions and a phased-in reopening of businesses
and activities such that the number of new cases is greatly
reduced and medical facilities and providers are not over-
whelmed by a spike in COVID-19 cases. Business operations
and employee exposures are one component of the overall
public health emergency response presented by COVID-19
and ensuring compliance with the proclamation requirement
helps to protect the safety and health of employees. In setting
the phases and conditions for businesses, statewide and
county level data was considered. In setting the conditions for
businesses for the current "Stay Safe, Stay Healthy" order,
the increase in cases and hospitalizations, evidence of how
the virus is spread, and factors that increase the risk for per-
son-to-person COVID-19 transmission was considered.

The conditions of businesses reopening and operating in
the governor's orders are also consistent with the social/phys-
ical distancing and health and sanitation requirements of
chapter 49.17 RCW and the Center[s] for Disease Control
and Prevention. Chapter 49.17 RCW and L&I rule require
employers to provide a safe and healthy workplace free from
recognized hazards, and an employer can be cited for a viola-
tion of the "safe place" rule where there are no specific rules
to address the particular hazard. And, for COVID-19, lack of
social distancing or failure to address symptomatic employ-
ees can be cited under the safe place standard. This emer-
gency rule ensures clarity that restrictions and conditions on
business under the emergency proclamations are also health
and safety requirements under chapter 49.17 RCW and that
employers can be subject to a citation and monetary penalties
for violations.

This emergency rule is necessary for the preservation of
public health, safety, and general welfare of all employees.
Emergency rule making is necessary here because providing
for a full notice and comment time period will allow busi-
nesses to reopen or reopen without following all conditions
for reopening, endangering employees and the public during
the public comment time period. The governor's proclama-
tion has found that the hazards of the unnecessary spread of
COVID-19 present an immediate threat to public health and
safety. The governor's proclamation is currently in effect, and
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observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be con-
trary to the public interest and the governor's order.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 16, 2020.

Joel Sacks
Director

NEW SECTION

WAC 296-800-14035 2019 Novel coronavirus pro-
hibited business activities and compliance with conditions
for operations. (1) Where a business activity is prohibited by
an emergency proclamation an employer shall not allow
employees to perform work.

(2) Employers must comply with all conditions for oper-
ation required by emergency proclamation issued under
RCW 43.06.220, including Safe Start phased reopening
requirements for all business and any industry specific
requirements.

(3) An "emergency proclamation" means a proclamation
that is in effect, including proclamation amendments and
conditions, and issued under RCW 43.06.220 and is in effect
at the time the emergency rule was adopted.

WSR 21-01-143
EMERGENCY RULES
WHATCOM COMMUNITY COLLEGE
[Filed December 17, 2020, 8:43 a.m., effective December 18, 2020]

Effective Date of Rule: December 18, 2020.

Purpose: On May 19, 2020, the Federal Register printed
amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal
complaints of sexual harassment and are scheduled to take
effect on August 14, 2020. This requires extension of the
emergency updates to the college's student conduct code to
be compliant with federal regulations in order for the college
to finalize permanent rules.

Citation of Rules Affected by this Order: New Supple-
mental Title IX Student Conduct Procedures, chapter 132U-
305 WAC.
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Statutory Authority for Adoption: Chapter 34.05 RCW;
and RCW 28B.50.140(13); 20 U.S.C. § 1092(f); Title IX of
the Education Amendments of 1972,20 U.S.C. § 1681 et seq.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Whatcom Community College
is required by the United States Department of Education to
remain compliant with the recently adopted Title IX regula-
tions, which took effect on August 14, 2020.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 9, Amended 15, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 9, Amended
15, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 17, 2020.

Barbara Nolze
Administrative Assistant
to Vice President

for Student Services

Chapter 132U-305 WAC
SUPPLEMENTAL TITLE IX PROCEDURES

NEW SECTION

WAC 132U-305-001 Order of precedence. This sup-
plemental procedure applies to allegations of sexual harass-
ment subject to Title IX jurisdiction pursuant to regulations
promulgated by the United States Department of Education.
See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with the college's standard disci-
plinary procedures, WAC 132U-300-030 through 132U-300-
140, and WAC 132U-126-001 through 132U-126-100" these
supplemental procedures shall take precedence.?

1 Cite to existing student conduct code and procedure.

2 To comply with these procedures, college officials must read these sup-
plemental procedures in conjunction with the regular procedures. The
regular procedures still apply, even if they are not expressly mentioned in
the supplemental procedures. The only time one will not comply with the
regular procedures is when they conflict with the supplemental proce-
dures, in which case, the supplemental procedures control.

NEW SECTION

WAC 132U-305-002 Prohibited conduct under Title
IX. Pursuant to RCW 28B.50.140(13) and Title IX of the
Education Amendments Act of 1972, 20 U.S.C. Sec. 1681,
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the college may impose disciplinary sanctions against a stu-
dent who commits, attempts to commit, or aids, abets, incites,
encourages, or assists another person to commit, an act(s) of
"sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment"? encompasses the following conduct:

(1) Quid pro quo harassment. A college employee condi-
tioning the provision of an aid, benefit, or service of the col-
lege on an individual's participation in unwelcome sexual
conduct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to the college's educational programs or activities, or
employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(c) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.

(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a
romantic or intimate nature with the victim; and

(b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors:

(1) The length of the relationship;

(i1) The type of relationship; and

Emergency
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(iii)) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others, or suffer substantial
emotional distress.

3 Washington's Law Against Discrimination (WLAD), chapter 49.60 RCW,
and Gender Equality in Higher Education Act, chapter 28B.110 RCW,
provide broader protection from sexual misconduct than the narrow defi-
nitions of "sexual harassment" prohibited under Title IX. Accordingly,
institutions will want to retain broader definitions of sexual misconduct
that are in their regular student conduct code, as this conduct is still sub-
ject to regulation under state law and institutional policies prohibiting
gender discrimination.

NEW SECTION

WAC 132U-305-003 Title IX jurisdiction. (1) This
supplemental procedure applies only if the alleged miscon-
duct:

(a) Occurred in the United States;

(b) Occurred during a college educational program or
activity; and

(c) Meets the definition of sexual harassment as that term
is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which the college exercised
substantial control over both the respondent and the context
in which the alleged sexual harassment occurred. This defini-
tion includes any building owned or controlled by a student
organization that is officially recognized by the college.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a) through (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit the college from pursuing other
disciplinary action based on allegations that the respondent
violated other provisions of the college's student conduct
code, chapter 132U-126 WAC.*

(4) If the student conduct officer determines the facts in
the investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the student
conduct officer will issue a notice of dismissal in whole or
part to both parties explaining why some or all of the Title IX
claims have been dismissed.

4 Insert citation to the institution's student conduct code.

NEW SECTION

WAC 132U-305-004 Initiation of discipline. (1) Upon
receiving the Title IX investigation report from the Title [X
coordinator, the student conduct officer will independently
review the report to determine whether there are sufficient
grounds to pursue a disciplinary action against the respondent
for engaging in prohibited conduct under Title IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee’ and serving

Emergency

Washington State Register, Issue 21-01

the notice on the respondent and the complainant, and their
respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s); and

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(1) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(iii) The college will appoint the party an advisor of the
college's choosing at no cost to the party, if the party fails to
do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

5 Given the sensitivity and complexity of Title IX matters, institutions may
want to consider having hearings heard by a smaller panel of college
employees (e.g., two faculty and an administrator) or even a single hear-
ing officer. There is no legal requirement that a student conduct commit-
tee hear these cases. Institutions may also want to consider utilizing the
same panel or hearing officer to hear both employee and student Title IX
discipline cases. Finally, institutions may want to combine resources by
retaining and training one hearing officer or committee chair to handle
cases at multiple institutions. Any school pursuing these options will
want to carefully review and revise the supplemental procedures to reflect
these decisions.

NEW SECTION

WAC 132U-305-005 Prehearing procedure. (1) Upon
receiving the disciplinary notice, the chair of the student con-
duct committee will send a hearing notice to all parties, in
compliance with WAC 132U-300-090. In no event will the
hearing date be set less than ten days after the Title IX coor-
dinator provided the final investigation report to the parties.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the college
intends to offer the evidence at the hearing.

NEW SECTION

WAC 132U-305-006 Rights of parties. (1) The col-
lege's student conduct procedures, chapter 132U-126 WAC,°
and this supplemental procedure shall apply equally to all
parties.

(2) The college bears the burden of offering and present-
ing sufficient testimony and evidence to establish that the
respondent is responsible for a Title IX violation by a prepon-
derance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.
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(4) During the hearing, each party shall be represented
by an advisor. The parties are entitled to an advisor of their
own choosing and the advisor may be an attorney. If a party
does not choose an advisor, then the Title IX coordinator’
will appoint an advisor of the college's choosing on the
party's behalf at no expense to the party.

6 Citation to the institution's student conduct procedures.

7 This responsibility could also be assigned to the chair of the student con-
duct committee. This may invite allegations of bias or conflict of interest.
The Title IX coordinator does not have any part in the determination of
responsibility, so may be a better choice.

NEW SECTION

WAC 132U-305-007 Evidence. The introduction and
consideration of evidence during the hearing is subject to the
following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 132U-305-008 Initial order. (1) In addition to
complying with chapter 132U-126 WAC, the student conduct
committee will be responsible for conferring and drafting an
initial order that:

(a) Identifies the allegations of sexual harassment;
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(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(¢) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to the college's education programs or activities;
and

(h) Describes the process for appealing the initial order
to the college president.

(2) The committee chair will serve the initial order on the
parties simultaneously.

NEW SECTION

WAC 132U-305-009 Appeals. (1) The parties shall
have the right to appeal from the initial order's determination
of responsibility and/or dismissal of an allegation(s) of sexual
harassment in a formal complaint. The right to appeal will be
subject to the same procedures and time frames set forth in
WAC 132U-126-090.¢

(2) The president or their delegate will determine
whether the grounds for appeal have merit, provide the ratio-
nale for this conclusion, and state whether the disciplinary
sanction and condition(s) imposed in the initial order are
affirmed, vacated, or amended, and, if amended, set forth any
new disciplinary sanction and/or condition(s).

(3) President's office shall serve the final decision on the
parties simultaneously.

8 Citation to the procedure for appealing an initial order to the president
under the institution's student conduct procedure.

WSR 21-01-144
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-258—Filed December 17, 2020, 8:43 a.m., effective December
17,2020, 8:43 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to open
additional subareas in Puget Sound Crab Management
Region 2E.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-45500P; and amending WAC 220-340-455.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is

Emergency
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necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this emer-
gency rule:

Opens subareas of Crab Management Region 2E to com-
mercial harvest and commercial pot deployment effective
immediately;

Permits commercial crab harvest in Puget Sound within
Crab Management Regions 1, 2 East, 2 West, 3-2, and 3-3
until further notice;

Commercial crab harvest in Crab Management Region
3-1 remain closed until further notice;

Maintains a pot limit of forty pots per license per buoy
tag number in Crab Management Region 1, a pot limit of
twenty-five pots per license per buoy tag number in Region 2
East and fifty pots per license per buoy tag number in
Regions 2 West, 3-2, and 3-3;

Opens subareas of Crab Management Region 2E to com-
mercial harvest and commercial pot deployment effective
immediately. In Regions 1, 2 East, 2 West, 3-2, and 3-3 the
available quota is sufficient to accommodate continued com-
mercial harvest. These provisions are in conformity with
agreed management plans with applicable tribes. These man-
agement plans are entered into as required by court order.
The Puget Sound Dungeness crab commercial fishing season
is structured to meet harvest allocation objectives negotiated
between state and tribal comanagers and outlined in related
management plans.

WSR 21-01-079 requiring fishers to declare intent to
participate in Regions 1 and 2E fisheries, remains in effect.

There is insufficient time to adopt permanent rules. Fur-
ther adjustment of season structure may be made pending
updated harvest data.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 17, 2020.

Amy H. Windrope
for Kelly Susewind
Director

Emergency
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NEW SECTION

WAC 220-340-45500Q Commercial crab fishery—
Seasons and areas—Puget Sound. Notwithstanding the
provisions of WAC 220-340-450:

Effective immediately until further notice;

(1) It is illegal to harvest Dungeness crab for commercial
purposes in Crab Management Region 3-1.

(2) It is permissible to harvest Dungeness crab for com-
mercial purposes in Crab Management Regions 1, 2 East, 2
West, 3-2, and 3-3.

(3) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following areas in Crab Management
Region 1:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern most oil dock.

(¢) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(4) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following area in Crab Management
Region 2 West:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
ecast of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N,
122°26.742'W).

(5) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following areas in Crab Management
Region 2 East:

(a) That portion of Marine Fish-Shellfish Catch Report-
ing Area 26A east of a line projected from the outermost tip
of the ferry dock at Mukilteo, projected to the green #3 buoy
at the mouth of the Snohomish River, and west of a line pro-
jected from that #3 buoy southward to the oil boom pier on
the shoreline.

(6) The following areas are closed to commercial crab
fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123°7.0' longitude
line projected from the new Dungeness light due south to the
shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D a line from the eastern tip of
Ediz Hook to the ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.
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(7) It is unlawful for any person to deploy more than 50
pots per license per buoy tag number in Crab Management
Regions 2W, 3-2, and 3-3 with the intent of harvesting
Dungeness crab for commercial purposes.

(8) It is unlawful for any person to deploy more than 40
pots per license per buoy tag number in Crab Management
Region 1 with the intent of harvesting Dungeness crab for
commercial purposes.

(9) It is unlawful for any person to deploy more than 25
pots per license per buoy tag number in Crab Management
Region 2 East with the intent of harvesting Dungeness crab
for commercial purposes.

(10) All remaining, undeployed buoy tags per license per
region must be onboard the designated vessel and available
for immediate inspection.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-340-45500P Commercial crab fishery—Seasons
and areas—Puget Sound. (20-256)

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 21-01-147
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-261—Filed December 17, 2020, 2:05 p.m., effective January 1,
2021]

Effective Date of Rule: January 1, 2021.

Purpose: The purpose of this emergency rule is to close
steelhead angling in the Columbia River beginning January 1,
from Interstate I-182 Bridge (Richland) upstream to the Old
Hanford townsite powerline crossing.

Citation of Rules Affected by this Order: Repealing
WAC 220-312-06000E; and amending WAC 220-312-060.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule is necessary because
this year's return of Ringold Springs Hatchery steelhead is
expected to be the lowest return on record over the past
twenty years. Returning steelhead will be needed for brood-
stock to meet the production goal of one hundred eighty thou-
sand juvenile steelhead scheduled for release in 2022. Under
this rule change, steelhead retention will close on January 1
and remain closed through the end of the scheduled fishery,
April 15, 2021. There is insufficient time to adopt permanent
rules.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 17, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-312-06000E Freshwater exceptions to
statewide rules—Columbia River. Effective January 1
through April 15, 2021, the provisions of WAC 220-312-060
regarding recreational steclhead seasons from the I-182
Bridge at Richland to the Old Hanford townsite powerline
crossing, shall be as described below. All other provisions of
WAC 220-312-060 not addressed herein remain in effect
unless otherwise amended by emergency rule:

(1) From 1-182 Bridge to WDFW markers 1/4 mile
downstream of the Ringold Wasteway outlet: Steelhead:

Effective January 1 through March 31, 2021: Closed.

(2) From WDFW markers 1/4 mile downstream of the
Ringold Wasteway outlet to 1/2 mile upstream of Ringold
Springs Hatchery Creek: Steelhead:

Effective January 1 through April 15, 2021: Closed.

(3) From 1/2 mile upstream of Ringold Springs Hatchery
Creek to the Old Hanford townsite powerline crossing: Steel-
head:

Effective January 1 through March 31, 2021: Closed.

REPEALER

The following section of Washington Administrative
Code is repealed, effective April 16, 2021:

WAC 220-312-06000E Freshwater exceptions to statewide
rules—Columbia River.

WSR 21-01-155
EMERGENCY RULES
WESTERN WASHINGTON UNIVERSITY
[Filed December 18, 2020, 8:29 a.m., effective December 18, 2020, 8:29
a.m.]

Effective Date of Rule: Immediately upon filing.
Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: Western

Emergency
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Washington University is adopting a second emergency rule
making per RCW 34.05.350(2), while actively pursuing
adoption of a permanent rule as evidenced by the proposed
rule making CR-101 filed on August 21, 2020, as WSR 20-
18-011.

Purpose: Update student conduct code to be in compli-
ance with new Title IX federal regulations from the depart-
ment of education. The new rules went into effect August 14,
2020.

Citation of Rules Affected by this Order: New WAC
516-21-291, 516-21-292, 516-21-293, 516-21-294, 516-21-
295, 516-21-296, 516-21-297, 516-21-298 and 516-21-299;
and amending WAC 516-21-240 and 516-21-270.

Statutory Authority for Adoption: RCW 28B.35.120
(12); 20 U.S.C. 1681-1688 (Title IX Education Amendments
of 1972).

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Federal Title IX regulations
require this be implemented by August 14, 2020.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 9, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 11, 2020.

Jennifer Sloan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-05-100,
filed 2/15/17, effective 3/18/17)

WAC 516-21-240 Student conduct system. (1) The
vice president for enrollment and student services is respon-
sible for administration of the code. Supervision of the code
has been delegated by the vice president to the dean of stu-
dents.

(2) A conduct officer(s) shall be appointed and super-
vised by the dean of students or their authorized designee. A
conduct officer has the authority to consider complaints,
make findings, and administer sanctions for violations of the
code. In complaints alleging ((diserimination-orsexual-vie-
1 bich inchud | 1t datine-viol ]
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investigatien)) a violation of any type of sexual misconduct
or gender-based discrimination including Title IX sexual
harassment which encompasses quid pro quo harassment,
hostile environment, domestic violence, dating violence,
stalking or sexual assault which includes nonconsensual sex-
ual intercourse, nonconsensual sexual contact, incest or stat-
utory rape, complaints should be made to Western Washing-
ton University's office of civil rights and Title IX compliance.
A final investigation report from Western Washington Uni-
versity's office of civil rights and Title IX compliance (or
their designee) will be provided to the conduct officer in lieu
of the conduct officer's investigation. The conduct officer
will then consider this report and make a finding as to
whether the code was violated and impose sanction(s).

(3) Appeal board members shall be appointed to consider
appeals of a conduct officer's findings and sanctions. Appeal
board members shall include a pool of the following:

(a) Four faculty members, appointed by the faculty sen-
ate;

(b) Six student members, appointed by the associated
students board of directors and/or residence hall association.
Student board members must:

(i) Have a cumulative grade point average above 2.0;

(1) Not currently be under an active sanction of the con-
duct code or have had previous conduct violations during the
current academic year; and

(iii) Be confirmed by the dean of students; and

(c) Four staff members, generally but not exclusively
from the division of enrollment and student services, con-
firmed by the dean of students.

(4) An appeals board shall be composed of five members
and any three persons constitute a quorum of a board. Gener-
ally an appeals board will be comprised of faculty, staff, and
students, but in some instances may only be comprised of
members from two of the three groups. The dean of students,
or their designee, will appoint a chair from this pool for each
board. Board members may not have been involved in con-
sideration of the complaint, or involved in the complaint.
Board members must be properly trained in accordance with
state and/or federal guidance. The dean of students or their
designee will have final authority to approve all of those serv-
ing on a board. The dean of students, or their designee, will
work to ensure that any board is balanced and representative.

(5) A staff member appointed by the dean of students
may advise the board on technical details of the code and its
procedures.

(6) Conduct officers, the appeals board, and the dean of
students or authorized designees have full authority to admin-
ister a decision under the code.

AMENDATORY SECTION (Amending WSR 17-05-100,
filed 2/15/17, effective 3/18/17)

WAC 516-21-270 Proceedings for violations of the
code. (1) Any member of the university community may file
a complaint against a student for a violation of the student
conduct code. A complaint should be made in writing to the
office of student life. Additionally, information received
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from any source (police report, third party, online, etc.) may
be considered a complaint.

(2) After a consideration of the complaint, a conduct
officer may take any of the following actions:

(a) Review the complaint, investigate and make a finding
whether the code was violated and impose sanction(s);

(b) Terminate the proceeding and enter a finding that
there is no violation of the code and/or that the respondent is
not responsible for the alleged conduct violation; or

(c) Dismiss the investigation, which may be reopened at
a later date if relevant information that was unknown to the
conduct officer arises.

(3) In complaints alleging ((eiseriminationandforsexual

)) a viola-
tion of any type of sexual misconduct or gender-based dis-

crimination including Title IX sexual harassment which
encompasses quid pro quo harassment, hostile environment,

domestic violence, dating violence, stalking or sexual assault
which includes nonconsensual sexual intercourse, noncon-
sensual sexual contact, incest or statutory rape, complaints

should be made to Western Washington University's office of
civil rights and Title IX compliance. A final investigation
report from Western Washington University's office of civil
rights and Title IX compliance (or their designee) will be pro-
vided to the conduct officer in lieu of the conduct officer's
investigation. The conduct officer will then consider this
report and make a finding as to whether the code was violated
and impose sanction(s).

(4) Any student charged by a conduct officer with a vio-
lation of the student code is provided at least three days writ-
ten notice of the student's meeting date, time and location.
Any request to extend the time and/or date of the conduct
officer meeting should be addressed to the conduct officer.
The written notice shall include:

(a) A brief summary of the complaint, including the sec-
tions of the code allegedly violated;

(b) The approximate time and place of the alleged behav-
ior that forms the factual basis for the charge of violation;

(c) The time, date, and place of the meeting;

(d) A copy of, or link to, the code.

(5) The respondent and complainant (if applicable) are
notified in writing of the determination made by the conduct
officer, including the basis for any findings and sanctions.
The notice includes information regarding the right to request
an appeal.

(6) All notifications under the code are delivered by elec-
tronic mail to the students' university email account. Any
notifications sent via regular U.S. mail (for instance, to stu-
dents not currently enrolled) may be sent to the party's last
known address or the address on file with the university reg-
istrar. Students are responsible for maintaining an updated
mailing address on file with the registrar. Deadlines
described in the code begin the date the notification is sent
via electronic means.
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(7) Upon written request to the dean of students office,
staff will be available to the respondent and complainant (if
applicable) to assist in understanding the student conduct
process.

(8) A conduct officer's determinations and findings are
made on the basis of a "preponderance of the evidence," that
is, whether it is more likely than not that the respondent vio-
lated the code.

(9) Evidence is relevant if it tends to make existence of a
fact more or less probable. A conduct officer, appeal board
chair, or dean of students shall have the discretion to deter-
mine admissibility of evidence.

(10) If respondent or complainant (if applicable) to
whom notice of a meeting or hearing has been sent does not
appear before a conduct officer or appeals board, the com-
plaint may be considered in their absence, and the conduct
officer or appeals board may issue a decision based upon that
information.

NEW SECTION

WAC 516-21-291 Order of precedence under Title
IX. This supplemental procedure applies to allegations of
sexual harassment subject to Title IX jurisdiction pursuant to
regulations promulgated by the United States Department of
Education. See 34 C.F.R Part 106. To the extent these supple-
mental hearing procedures conflict with Western Washington
University's standard disciplinary procedures, WAC 516-21-
240 and 516-21-270, these supplemental procedures shall
take precedence.

NEW SECTION

WAC 516-21-292 Jurisdiction under Title IX. (1)
This supplemental procedure applies only if the alleged mis-
conduct:

(a) Occurred in the United States;

(b) Occurred during a Western Washington University
educational program or activity; and

(c) Meets the definition of sexual harassment as that
term is defined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an
"educational program or activity" is defined as locations,
events, or circumstances over which the Western Washington
University exercised substantial control over both the respon-
dent and the context in which the alleged sexual harassment
occurred. This definition includes any building owned or
controlled by a student organization that is officially recog-
nized by Western Washington University.

(3) Proceedings under this supplemental procedure must
be dismissed if the decision maker determines that one or all
of the requirements of subsection (1)(a), (b), and (c) of this
section have not been met. Dismissal under this supplemental
procedure does not prohibit Western Washington University
from pursuing other disciplinary action based on allegations
that the respondent violated other provisions of Western
Washington University's student conduct code, chapter 516-
21 WAC.

(4) If the Title IX coordinator determines the facts in the
investigation report are not sufficient to support Title IX
jurisdiction and/or pursuit of a Title IX violation, the Title IX

Emergency
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coordinator will issue a notice of dismissal in whole or part to
both parties explaining why some or all of the Title IX claims
have been dismissed.

NEW SECTION

WAC 516-21-293 Prohibited conduct under Title IX.
Pursuant to RCW 28B.50.140(13) and Title IX of the Educa-
tion Amendments Act of 1972,20 U.S.C. Sec. 1681, Western
Washington University may impose disciplinary sanctions
against a student who commits, attempts to commit, or aids,
abets, incites, encourages, or assists another person to com-
mit, an act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual
harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A Western Washington
University employee conditioning the provision of an aid,
benefit, or service of Western Washington University on an
individual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a rea-
sonable person would find to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal
access to Western Washington University's educational pro-
grams or activities, or employment.

(3) Sexual assault. Sexual assault includes the following
conduct:

(a) Nonconsensual sexual intercourse. Any actual or
attempted sexual intercourse (anal, oral, or vaginal), however
slight, with any object or body part, by a person upon another
person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis,
tongue, finger, or object, or oral copulation by mouth to gen-
ital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or
attempted sexual touching, however slight, with any body
part or object, by a person upon another person that is without
consent and/or by force. Sexual touching includes any bodily
contact with the breasts, groin, mouth, or other bodily orifice
of another individual, or any other bodily contact in a sexual
manner.

(¢) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or
illegitimately, as an ancestor, descendant, brother, or sister of
either wholly or half related. Descendant includes stepchil-
dren and adopted children under the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse
between someone who is eighteen years of age or older and
someone who is under the age of sixteen.

(4) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person with whom the
victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by
a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who
is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW
26.50.010.
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(5) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sex-
ual assault, or stalking committed by a person who is or has
been in a social relationship of a romantic or intimate nature
with the victim; and where the existence of such a relation-
ship shall be determined based on a consideration of the fol-
lowing factors:

(a) The length of the relationship;

(b) The type of relationship; and

(c) The frequency of interaction between the persons
involved in the relationship.

(6) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear
for their safety or the safety of others or suffer substantial
emotional distress.

NEW SECTION

WAC 516-21-294 Initiation of discipline under Title
IX. (1) Upon receiving the Title IX final investigation report
from the Title IX coordinator, the student conduct officer will
independently review the report to determine whether there
are sufficient grounds to pursue a disciplinary action against
the respondent for engaging in prohibited conduct under Title
IX.

(2) If the student conduct officer determines that there
are sufficient grounds to proceed under these supplemental
procedures, the student conduct officer will initiate a Title IX
disciplinary proceeding by filing a written disciplinary notice
with the chair of the student conduct committee and serving
the notice on the respondent and the complainant, and their
respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be
imposed if the respondent is found responsible for the alleged
violation(s);

(e) Explain that the parties are entitled to be accompa-
nied by their chosen advisors during the hearing and that:

(i) The advisors will be responsible for questioning all
witnesses on the party's behalf;

(i1) An advisor may be an attorney; and

(i) Western Washington University will appoint the
party an advisor of Western Washington University's choos-
ing at no cost to the party, if the party fails to do so.

(3) Explain that if a party fails to appear at the hearing, a
decision of responsibility may be made in their absence.

NEW SECTION

WAC 516-21-295 Prehearing procedure under Title
IX. (1) Upon receiving the disciplinary notice, the chair of
the student conduct committee will send a hearing notice to
all parties, in compliance with WAC 516-21-250. In no event
will the hearing date be set less than ten days after the Title
IX coordinator provided the final investigation report to the
student conduct officer.

(2) A party may choose to have an attorney serve as their
advisor at the party's own expense. This right will be waived
unless, at least five days before the hearing, the attorney files
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a notice of appearance with the committee chair with copies
to all parties and the student conduct officer.

(3) In preparation for the hearing, the parties will have
equal access to all evidence gathered by the investigator
during the investigation, regardless of whether the Western
Washington University intends to offer the evidence at the
hearing.

NEW SECTION

WAC 516-21-296 Rights of parties under Title IX. (1)
Western Washington University's student conduct proce-
dures, WAC 516-21-250 and 516-21-270 and this supple-
mental procedure shall apply equally to all parties.

(2) Western Washington University bears the burden of
offering and presenting sufficient testimony and evidence to
establish that the respondent is responsible for a Title IX vio-
lation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible
until such time as the disciplinary process has been finally
resolved.

(4) During the hearing, each party shall be represented
by an advisor who will conduct all questioning on the party's
behalf. The parties are entitled to an advisor of their own
choosing and the advisor may be an attorney. If a party does
not choose an advisor, then the Title IX coordinator will
appoint an advisor of Western Washington University's
choosing on the party's behalf at no expense to the party.

NEW SECTION

WAC 516-21-297 Evidence under Title IX. The intro-
duction and consideration of evidence during the hearing is
subject to the following procedures and restrictions:

(1) Relevance: The committee chair shall review all
questions for relevance and shall explain on the record their
reasons for excluding any question based on lack of rele-
vance.

(2) Relevance means that information elicited by the
question makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant and
must be excluded, unless such question or evidence:

(a) Is asked or offered to prove someone other than the
respondent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior
between the complainant and the respondent, which are asked
or offered on the issue of consent.

(4) Cross-examination required: If a party or witness
does not submit to cross-examination during the live hearing,
the committee must not rely on any statement by that party or
witness in reaching a determination of responsibility.

(5) No negative inference: The committee may not make
an inference regarding responsibility solely on a witness's or
party's absence from the hearing or refusal to answer ques-
tions.

(6) Privileged evidence: The committee shall not con-
sider legally privileged information unless the holder has
effectively waived the privilege. Privileged information
includes, but is not limited to, information protected by the
following:
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(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and
priests;

(d) Privileges applicable to medical providers, mental
health therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic
violence advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

NEW SECTION

WAC 516-21-298 Initial conduct order under Title
IX. (1) In addition to complying with WAC 516-21-250 and
516-21-270, the student conduct committee will be responsi-
ble for conferring and drafting an initial conduct order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures,
starting with filing of the formal complaint through the deter-
mination of responsibility, including notices to parties, inter-
views with witnesses and parties, site visits, methods used to
gather evidence, and hearings held;

(c) Makes findings of fact supporting the determination
of responsibility;

(d) Reaches conclusions as to whether the facts establish
whether the respondent is responsible for engaging in sexual
harassment in violation of Title IX;

(e) Contains a statement of, and rationale for, the com-
mittee's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions
imposed against the respondent, if any;

(g) Describes to what extent, if any, complainant is enti-
tled to remedies designed to restore or preserve complainant's
equal access to Western Washington University's educational
programs or activities; and

(h) Describes the process for appealing the initial con-
duct order.

(2) The committee chair will serve the initial conduct
order on the parties simultaneously.

NEW SECTION

WAC 516-21-299 Appeals under Title IX. (1) The
parties shall have the right to request a review from the initial
conduct order's determination of responsibility and/or dis-
missal of an allegation(s) of sexual harassment in a formal
complaint. The right to request a review will be subject to the
same procedures and time frames set forth in WAC 516-21-
290 (5)(c). Appeals of initial conduct orders under Title IX
move directly to the review stage of the student conduct
code's proceedings.

(2) The vice president of enrollment and student services
or their delegate will determine whether the grounds for a
request for review have merit, provide the rationale for this
conclusion, and state whether the disciplinary sanction and
condition(s) imposed in the initial conduct order are affirmed,
vacated, or amended, and, if amended, set forth any new dis-
ciplinary sanction and/or condition(s).

(3) The vice president of enrollment and student services
or their delegate shall serve the final decision on the parties
simultaneously.

Emergency



WSR 21-01-166

WSR 21-01-166
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-263—Filed December 18, 2020, 5:09 p.m., effective December
18, 2020, 7:00 p.m.]

Effective Date of Rule: December 18, 2020, 7:00 p.m.

Purpose: Amends rules for Puget Sound commercial
crab fishery.

Citation of Rules Affected by this Order: Repealing
WAC 220-340-45500Q; and amending WAC 220-340-455.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this emer-
gency rule:

(1) Increase the pot limit in Region 1 to fifty pots per
license per buoy tag number, increase the pot limit in Region
2 East to thirty-five pots per license per buoy tag number, and
increase the pot limit in Regions 2 West, 3-2, and 3-3 to sev-
enty-five pots per license per buoy tag number;

(2) Permit commercial crab harvest in Puget Sound
within Crab Management Regions 1, 2 East, 2 West, 3-2, and
3-3 until further notice;

(3) Commercial crab harvest in Crab Management
Region 3-1 remains closed until further notice.

In Regions 1, 2 East, 2 West, 3-2, and 3-3 the available
quota is sufficient to accommodate continued commercial
harvest. These provisions are in conformity with agreed man-
agement plans with applicable tribes. These management
plans are entered into as required by court order. The Puget
Sound Dungeness crab commercial fishing season is struc-
tured to meet harvest allocation objectives negotiated
between state and tribal comanagers and outlined in related
management plans. WSR 21-01-079 requiring fishers to
declare intent to participate in Region 1 and 2E fisheries,
remains in effect. There is insufficient time to adopt perma-
nent rules. Further adjustment of season structure may be
made pending updated harvest data.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: December 18, 2020.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-340-45500R Commercial crab fishery—
Seasons and areas—Puget Sound. Notwithstanding the
provisions of WAC 220-340-450, effective 7:00 p.m. on
December 18, 2020 until further notice;

(1) It is illegal to harvest Dungeness crab for commercial
purposes in Crab Management Region 3-1.

(2) It is permissible to harvest Dungeness crab for com-
mercial purposes in Crab Management Regions 1, 2 East, 2
West, 3-2, and 3-3.

(3) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following areas in Crab Management
Region 1:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern most oil dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(4) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following area in Crab Management
Region 2 West:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N, 122°26.
T42'W).

(5) It is permissible to harvest Dungeness crab for com-
mercial purposes in the following areas in Crab Management
Region 2 East:

(a) That portion of Marine Fish-Shellfish Catch Report-
ing Area 26A east of a line projected from the outermost tip
of the ferry dock at Mukilteo, projected to the green #3 buoy
at the mouth of the Snohomish River, and west of a line pro-
jected from that #3 buoy southward to the oil boom pier on
the shoreline.

(6) The following areas are closed to commercial crab
fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123°7.0' longitude
line projected from the new Dungeness light due south to the
shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D a line from the eastern tip of
Ediz Hook to the ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
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north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

(7) 1t is unlawful for any person to deploy more than 75
pots per license per buoy tag number in Crab Management
Regions 2W, 3-2, and 3-3 with the intent of harvesting
Dungeness crab for commercial purposes.

(8) It is unlawful for any person to deploy more than 50
pots per license per buoy tag number in Crab Management
Region 1 with the intent of harvesting Dungeness crab for
commercial purposes.

(9) It is unlawful for any person to deploy more than 35
pots per license per buoy tag number in Crab Management
Region 2 East with the intent of harvesting Dungeness crab
for commercial purposes.

(10) All remaining, undeployed buoy tags per license per
region must be onboard the designated vessel and available
for immediate inspection.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 7:00 p.m. on December 18, 2020:

WAC 220-340-45500Q Commerical crab fishery—Seasons
and areas—Puget Sound. (20-258)

WSR 21-01-192
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed December 22, 2020, 9:21 a.m., effective December 24, 2020]

Effective Date of Rule: December 24, 2020.

Purpose: The department is extending the amendment of
the rules listed below to assure [ensure] nursing homes are
not significantly impeded from admitting and caring for resi-
dents during the COVID-19 outbreak. These amendments
will continue to align state nursing home rules with federal
rules that were suspended or amended to help facilitate care
during the COVID-19 pandemic. The federal rules were
amended to allow physicians to delegate tasks to a physician
assistant, nurse practitioner, or clinical nurse specialist. Cur-
rent state rules specify physicians must perform some tasks.
The amendment will permit delegation of those tasks as long
as the task is within the scope of practice of the delegate, and
the delegate works under the supervision of the physician.

The department filed a CR-101 Preproposal statement of
inquiry as WSR 20-17-133 on August 18, 2020, to begin the
permanent rule-making process. In addition, under the rule
development phase of rule making, the department is in dis-
cussions about adding language to the rules to explain the cir-
cumstances and time periods under which suspension of rules
due to COVID-19 is necessary.

Citation of Rules Affected by this Order: Amending
WAC 388-97-1260.
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Statutory Authority for Adoption: RCW 74.42.620.

Other Authority: Chapter 74.34 RCW.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The continued threat of
COVID-19 to our most vulnerable populations is significant,
especially for those receiving long-term care services in their
homes and congregate settings, such as long-term care facili-
ties. Current nursing home rules require physicians perform
certain tasks. The rules also restrict the frequency of delega-
tion from a physician to a registered nurse practitioner or a
physician assistant, depending on the payor source of the res-
ident and whether the bed the resident occupies is certified
for medicare, medicaid, or both. The amendment will permit
the physician to delegate tasks, even if it is required to be per-
formed by the physician in regulation and regardless of the
frequency of the delegation. The amendment does not change
the required frequency of physician visits or the requirement
for the physician to supervise the delegate. This amendment
aligns state rules with federal rules recently amended to per-
mit increased delegation of physician tasks to a registered
nurse practitioner or a physician assistant. This amendment
provides flexibility for physicians to better prioritize their
time and will help to ensure nursing home residents receive
assessment and care by a qualified health care provider in a
timely manner.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 15, 2020.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-1260 Physician services. (1) The nursing
home must ensure that the resident is seen by the physician
whenever necessary.

(2) Except as specified in RCW 74.42.200, a physician
must personally approve in writing a recommendation that an
individual be admitted to a nursing home.

(3) The nursing home must ensure that:

Emergency
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(a) Except as specified in RCW 74.42.200, the medical
care of each resident is supervised by a physician;

(b) Another physician supervises the medical care of res-
idents when their attending physician is unavailable; and

(c) Physician services are provided twenty-four hours
per day, in case of emergency.

(4) The physician must:

(a) Write, sign and date progress notes at each visit;

(b) Sign and date all orders; and

(c) In medicare and medicare/medicaid certified facili-
ties, review the resident's total program of care, including
medications and treatments, at each federally required visit.

(5) Except as specified in ((subseetiens)) subsection
(6)(GED;and«9))) of this section, a physician may delegate
tasks, including tasks that, under state law, must be per-
formed personally by the physician, to a physician's assistant
or advanced registered nurse practitioner who is:

(a) Licensed by the state;

(b) Acting within the scope of practice as defined by
state law; ((and))

(c) Under the supervision of, and working in collabora-
tion with the physician; and

(d) Not an employee of the facility, if caring for a resi-
dent whose payor source is medicaid.

(6) The physician may not delegate a task when the del-
egation is prohibited under state law or by the facility's own
policies.
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1)) The attending physician, or the physician-desig-
nated advanced registered nurse practitioner or physician's
assistant must:

(a) Participate in the interdisciplinary plan of care pro-
cess as described in WAC 388-97-1020;

(b) Provide to the resident, or where applicable the resi-
dent's surrogate decision maker, information so that the resi-
dent can make an informed consent to care or refusal of care
(see WAC 388-97-0260); and

(¢) Order resident self-medication when appropriate.

((2))) (8) The nursing home must obtain from the phy-
sician the following medical information before or at the time
of the resident's admission:

Emergency
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(a) A summary or summaries of the resident's current
health status, including history and physical findings reflect-
ing a review of systems;

(b) Orders, as necessary for medications, treatments,
diagnostic studies, specialized rehabilitative services, diet,
and any restrictions related to physical mobility; and

(c) Plans for continuing care and discharge.
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WSR 21-01-193
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 22, 2020, 9:32 a.m., effective December 26, 2020]

Effective Date of Rule: December 26, 2020.

Purpose: The department is extending emergency WAC
388-437-0005 Changes to food assistance in response to the
COVID-19 pandemic, to continue adjustments to food assis-
tance benefit issuances implemented under the Families First
Coronavirus Response Act (H.R. 6201, Section 2302).

This subsequent emergency adoption extends the emer-
gency rule adopted as WSR 20-18-029. The department filed
a CR-101 Preproposal statement of inquiry as WSR 20-17-
124 and a CR-102 Proposed rule making as WSR 20-24-072,
and a public hearing on the proposed rule is scheduled for
January 5, 2021.

Citation of Rules Affected by this Order: New WAC
388-437-0005.

Statutory Authority for Adoption: RCW 74.04.500,
74.04.510, 74.08A.120.

Other Authority: H.R. 6201.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is
required to extend provisions of the Families First Coronavi-
rus Response Act (H.R. 6201, Section 2302) related to Sup-
plemental Nutrition Assistance Program that support preser-
vation of the public health, safety, or general welfare through
access to food assistance.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 21, 2020.

Katherine I. Vasquez
Rules Coordinator

NEW SECTION

WAC 388-437-0005 Changes to food assistance in
response to the COVID-19 pandemic. Starting March
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2020, assistance units (AUs) eligible for either federal or
state-funded food assistance, or both, will receive emergency
allotments that bring the AU up to the maximum benefit for
their household size.

(1) The amount is the maximum food assistance benefit
allotment for your AU size under WAC 388-478-0060(1) less
the amount received under WAC 388-450-0162 (4)(b).

(2) Emergency allotments will continue each month
until:

(a) The secretary for health and human services rescinds
the public health emergency declaration that was issued on
January 27, 2020, under section 319 of the Public Health Ser-
vice Act;

(b) The state-issued emergency or disaster declaration
expires; or

(c) The food and nutrition service directs otherwise.

(3) Emergency allotments for state-funded food assis-
tance will continue each month, contingent on the availability
of state funds.

WSR 21-01-201
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 20-265—Filed December 22, 2020, 4:41 p.m., effective December
22,2020, 4:41 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to close
recreational crabbing in Marine Area 2-1 and to open recre-
ational crabbing in Marine Area 2 north of Point Chehalis.

Citation of Rules Affected by this Order: Repealing
WAC 220-330-04000U; and amending WAC 220-330-040.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is neces-
sary because test results from the Washington department of
health show that crab tested in Marine Area 1 and that portion
of Marine Area 2 between Leadbetter Point and Point Cheha-
lis, including Marine Areas 2-1 Willapa Bay and 2-2 Grays
Harbor are not safe for human consumption. Levels of
domoic acid, detected through routine testing have exceeded
the federally established action level. This regulation also
opens that portion of Marine Area 2 north of Point Chehalis
as recent domoic acid results show crab to be below the
action level and Washington department of health has
approved an opening in the area. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Emergency
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Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 22, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-330-04000V Crab—Areas and seasons
Notwithstanding the provisions of WAC 220-330-040 effec-
tive Immediately, until further notice, recreational crab sea-
sons in waters of Marine Area 1, 2, 2-1 and 2-2 shall be mod-
ified as follows. All other provisions of WAC 220-330-040
not addressed herein remain in effect unless otherwise
amended by emergency rule:

(1) Effective immediately until further notice, it is
unlawful to fish for Dungeness crab in Marine Area 1 and
that portion of Marine Area 2 between Leadbetter Point and
Point Chehalis (46°53.18), including Marine Areas 2-1 Wil-
lapa Bay and 2-2 Grays Harbor.

(2) Effective immediately it is unlawful to set, maintain,
operate, or possess in those waters listed in subsections (1) of
this section, any baited or unbaited shellfish pots or ring nets
for any reason;

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of Washington Administrative
code is repealed:

WAC 220-340-04000U Crab—Areas and seasons. (20-254)

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 21-01-203
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 20-259—Filed December 22, 2020, 5:21 p.m., effective January 1,
2021]

Effective Date of Rule: January 1, 2021.

Purpose: The purpose of this emergency rule is to
increase the daily steelhead limit for the Columbia River
from Buoy 10 upstream to The Dalles Dam and to continue to
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allow retention steelhead from The Dalles Dam to the Hwy.
395 Bridge at Pasco.

Citation of Rules Affected by this Order: Repealing
WAC 220-312-06000D; and amending WAC 220-312-060.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This action achieves concur-
rency between Oregon and Washington in jointly managed
waters. Daily winter steelhead limit is corrected by increasing
the daily limit from 1 to 2 for areas downstream of The Dalles
Dam. Retention of hatchery upriver summer steelhead
upstream of The Dalles Dam is expected to accrue less than
0.1% Endagngered Species Act impacts to A-and B-Index
steelhead, which is below the remaining balance available.

The low preseason forecast prompted fishery managers
to take a conservative approach when setting this years' sum-
mer steelhead fishery. Although the B-Index summer steel-
head run is currently projected at 32,300 fish compared to the
preseason expectation of 9,600 fish, fishery managers want to
maintain the conservative approach throughout the run-year.
Under permanent regulations, the retention of Chinook and
coho is prohibited beginning January 1 upstream of the I-5
Bridge.

There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 21, 2020.

Kelly Susewind
Director

NEW SECTION

WAC 220-312-06000D Freshwater exceptions to
statewide rules—Columbia River. Effective January 1
through March 31, 2021, the provisions of WAC 220-312-
060 regarding Columbia River salmon and steelhead seasons
from the mouth (Buoy 10) to the Hwy. 395 Bridge at Pasco,
shall be as described below. All other provisions of WAC
220-312-060 not addressed herein remain in effect unless
otherwise amended by emergency rule:
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(1) From a true North and South line through Buoy 10 to
the I-5 Bridge: Salmon and steelhead:

Effective January 1 through March 31, 2021: Daily limit
6. Up to 2 adult salmon or 2 hatchery steelhead or 1 of each
may be retained. Release all salmon other than hatchery Chi-
nook. Release wild steelhead.

(2) From the I-5 Bridge to The Dalles Dam: Salmon and
steelhead:

Effective January 1 through March 31, 2021: Daily limit
2 hatchery steelhead. Release all salmon. Release wild steel-
head.

(3) From The Dalles Dam to Hwy. 395 Bridge at Pasco:
Salmon and steelhead:

Effective January 1 through March 31, 2021: Daily limit
1 hatchery steelhead. Release all salmon. Release wild steel-
head.

REPEALER

The following section of Washington Administrative
Code is repealed, effective April 1, 2021:

WAC 220-312-06000D Freshwater exceptions to statewide
rules—Columbia River.
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