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PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed December 23, 2020, 7:48 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
14-112.

Title of Rule and Other Identifying Information: Chapter
16-218 WAC, Hops—<Certification analysis—Fees, as a
result of a petition from the Washington hop commission, the
department is proposing increasing all fees related to the cer-
tification of hops under WAC 16-218-015, 16-218-025, and
16-218-035 by approximately forty-five percent. In addition,
the department is proposing updating section titles to move
away from a question and answer format and modifying the
language to improve readability.

Hearing Location(s): On February 9, 2021, at 10:00 a.m.,
Skype conference line. Join by link https://lync.wa.gov/agr.
wa.gov/meet/grobinson/77GFSGDC?sl=1.

Join by phone: 1-360-407-3816, Conference ID: 86838.
Due to the mandated social distancing requirements in place
during the current COVID-19 pandemic, the public hearing
will be held solely over video and teleconference.

Date of Intended Adoption: February 16, 2021.

Submit Written Comments to: Gloriann Robinson,
Agency Rules Coordinator, P.O. Box 42560, Olympia, WA
98504-2560, email wsdarulescomments@agr.wa.gov, fax
360-902-2092, by 5:00 p.m., February 9, 2021.

Assistance for Persons with Disabilities: Contact Deanna
Painter, phone 360-902-2061, TTY 800-833-6388 or 711,
email dpainter@agr.wa.gov, by February 2, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 16-532-035
requires that all varieties of hops produced in the state be
inspected and certified by the federal/state hop inspection
service prior to marketing or processing. The Washington
state department of agriculture's (WSDA) hop inspection
program provides this service to the hop industry by carrying
out site inspections for phytosanitary certificates, chemical
analysis, and certification of the state's hop crop. The pro-
gram takes a representative sample of all hop lots during har-
vest, as well as accepting a number of samples submitted by
hop producers directly. WSDA last increased hop inspection
fees in 2005. The Washington hop commission determined
that a fee increase is necessary to stabilize and maintain the
financial health of the hop inspection program and petitioned
the department to conduct rule making to do so. The Wash-
ington hop commission also determined the amount of the
increase that should be implemented.

The proposed amendment would increase fees for the
certification of hops by approximately forty-five percent.
This includes all fees listed under WAC 16-218-015, 16-218-
025, and 16-218-035. The anticipated effects from this would
be increased costs to businesses in Washington that pay to
certify their hops.

Reasons Supporting Proposal: RCW 22.09.790 requires
the department maintain fees at a level necessary to cover the
cost of providing service. Eight years ago, the hop inspection
program went through a streamlining process in order to
reduce costs and improve operational efficiency. Everyday

[1]

WSR 21-01-205

operations were analyzed to see how they could be improved
to speed up processing and reduce time and labor. Some sys-
tems were made electronic or automated in order to reduce
the number of staff needed for processing. These changes
greatly reduced the program's operational costs. However,
due to external factors, a fee increase has become necessary.
The amount of hops produced annually in the state has
increased, creating a greater workload for staff. Additionally,
the program has experienced a significant rise in operational
costs, due to a mandated wage increase. During peak harvest
season from late August to mid-October, inspections are per-
formed seven days a week. Additional temporary staff are
hired during this time to meet demand and staff typically
work long hours, often outside of their normal schedules.
This is done in order to provide the quick turn-around time
that growers both request and depend on for test results and
the certification of their hops. These factors have led to a dra-
matic increase in operational costs, which the current fees are
not able to cover.

A fee increase is necessary to stabilize and maintain the
financial health of the hop inspection program. Current pro-
jections indicate the program is running below a six month
operating budget and will have difficulty performing neces-
sary functions after the 2021 hop season. The program is pro-
jected to reach a zero balance within the next three years.
Without a fee increase the hop inspection program would no
longer be able to test hops or perform inspections in a timely
manner and therefore, could not provide needed services to
the hop industry. This would result in negative impacts to
Washington hop producers and increased costs, as they
would need to ship their samples to Oregon or Idaho for
inspection. Not only could this result in a loss of sales for
growers, as the turn-around time for test results would be
much slower, but Oregon and Idaho likely would not have the
capacity to test all of Washington's hops. Since testing is
required under WAC 16-532-035, this would leave growers
with the legal requirement to have their hops tested, but no
place to have that testing performed.

Statutory Authority for Adoption: RCW 22.09.020 and
22.09.790.

Statute Being Implemented: Chapter 22.09 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington hop commission, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Mike Firman, 21 North
Ist Avenue, Suite 106, Yakima, WA 98902, 509-249-6933.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency under RCW 34.05.-
328 (5)(a)().

The proposed rule does impose more-than-minor costs
on businesses.
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Small Business Economic Impact Statement
Chapter 16-218 WAC
Hops—Certification Analyses—Fees
December 23, 2020

SECTION 1: Describe the proposed rule, including: A
brief history of the issue; an explanation of why the pro-
posed rule is needed; and a brief description of the prob-
able compliance requirements and the kinds of profes-
sional services that a small business is likely to need in
order to comply with the proposed rule.

History and Overview: Washington state is the top pro-
ducing region for hops in the United States. With an esti-
mated 41,263 acres of commercial hop production in 2019,
Washington hops account for nearly seventy percent of the
total hop production in the United States'. A majority of the
state's hops are grown in the Yakima Valley where the cli-
mate, soil, and available water make it an ideal growing area.

1 Hop Growers of America. (2020). Enthusiasts. Retrieved from USA
Hops: https://www.usahops.org/enthusiasts/.

WAC 16-532-035 requires that all varieties of hops pro-
duced in the state be inspected and certified by the fed-
eral/state hop inspection service prior to marketing or pro-
cessing. WSDA's hop inspection program provides this ser-
vice to the hop industry by carrying out site inspections for
phytosanitary certificates, chemical analysis, and certifica-
tion of the state's hop crop. The program takes a representa-
tive sample of all hop lots during harvest, as well as accepting
a number of samples submitted by hop producers directly.
The hop industry also has the option of utilizing the services
of the Oregon or Idaho departments of agriculture for inspec-
tion and certification services.

Each sample is analyzed for the presence of seeds,
leaves, and stems, in accordance with United States Depart-
ment of Agriculture (USDA) procedures. Samples are given
a grade that can be used to determine the commercial value of
each lot. Hops containing a high amount of leaves and stems
are considered less valuable. The hop industry requests sam-
ple testing results be provided within twenty-four hours so
they can fix any problems with processing if a high amount of
leaves and stems are found in their crop.

Seeds are another concern for the hop industry, as they
can form an oil when brewed which results in a lower value
beer and makes the brewing process harder to control. This
can lead to increased brewing costs. Some brewers will even
request seedless (contains less than two percent seed) hops.
As a result, low seed crops are more attractive to sellers and
can fetch a higher market price. Washington traditionally
uses low seed farming practices which has given it a reputa-
tion for growing hops containing low amounts of seed. The
testing conducted by the hop inspection program helps
demonstrate the high quality of hops produced in the state.
After a hop sample is analyzed, the hop inspection program
issues an inspection certificate, which is used for buying and
selling the hops.

The program also tests for brewing values of hops, hop
pellets, and hop extract; and moisture and hop storage index.
Growers and dealers may also submit unofficial samples to
the department for these specific tests. By performing these
functions and issuing the associated documents necessary for
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trade, the hop inspection program ensures continued access to
international and interstate markets for Washington's hop
producers.

RCW 22.09.790 requires the department maintain fees at
a level necessary to cover the cost of providing service. As a
result of a petition from the Washington hop commission, the
department is proposing amendments to WAC 16-218-015,
16-218-025, and 16-218-035 by increasing all fees related to
the certification of hops by approximately forty-five percent.
Additionally, the department is updating section titles to
move away from a question and answer format and modify-
ing the language to improve readability.

Why the Rule Change is Needed: The department last
increased hop inspection fees in 2005. Eight years ago, the
hop inspection program began going through a LEAN pro-
cess in order to streamline operations and reduce costs.
Everyday operations were analyzed to see how they could be
improved to speed up processing and reduce time and labor.
Some systems were made electronic or automated in order to
reduce the number of staff needed for processing. These
changes greatly reduced the program's operational costs.
However, even after all the increased efficiencies that were
implemented, a fee increase has become necessary after fif-
teen years.

The amount of hops produced annually in the state has
increased, creating a greater workload for staff. Additionally,
the program has experienced a significant rise in operational
costs, due to a mandated wage increase. During peak harvest
season from late August to mid-October, inspections are per-
formed seven days a week. Additional temporary staff are
hired during this time to meet demand and staff typically
work long hours. This is done in order to provide the quick
turn-around time that growers both request and depend on for
test results and the certification of their hops. These factors
have led to a dramatic increase in operational costs, which the
current fees are not able to cover.

A fee increase is necessary to stabilize and maintain the
financial health of the hop inspection program. Current pro-
jections indicate the program is running below a six month
operating budget and will have difficulty performing neces-
sary functions after the 2021 hop season. The program is pro-
jected to reach a zero balance within the next three years.
Without a fee increase the hop inspection program would no
longer be able to test hops or perform inspections in a timely
manner and therefore, could not provide needed services to
the hop industry. This would result in negative impacts to
Washington hop producers and increased costs, as they
would need to ship their samples to Oregon or Idaho for
inspection. Not only could this result in a loss of sales for
growers, as the turn-around time for test results would be
much slower, but Oregon and Idaho likely would not have the
capacity to test all of Washington's hops. Since testing is
required under WAC 16-532-035, this would leave growers
with the legal requirement to have their hops tested, but no
place to have that testing performed.

Probable Compliance Requirements: The only probable
compliance requirement is businesses utilizing the services
provided by the hop inspection program will pay higher fees
for those services.
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Professional Services Needed to Comply with Proposed
Amendment: No professional services will be required for
businesses to comply with the proposed rule amendment.

WSR 21-01-205

SECTION 2: Identify which businesses are required to
comply with the proposed rule using the North American
Industry Classification System (NAICS) codes and what

the minor cost thresholds are.

**NAICS
Code Number of Impacted
(4,50r6 Businesses in +Minor Cost Threshold = *Minor Cost Threshold =
Digit) NAICS Business Description Washington 1% of Average Annual Payroll | 0.3% of Average Annual Revenue
111140 Wheat Farming 1 $510.52 $394.90
111191 Oilseed and Grain Combination Farm- 1 $666.26 Data not available
ing
111219 Other Vegetable (except Potato) and 1 $3,635.27 $7,061.89
Melon Farming
111320 Citrus (except Orange) Groves 1 Data not available Data not available
111331 Apple Orchards 4 $8,511.33 $3,400.20
111334 Berry (except Strawberry) Farming 2 $3,088.45 $8,107.59
111336 Fruit and Tree Nut Combination Farm- 1 $5,069.29 $768.86
ing
111998 All Other Miscellaneous Crop Farming 23 $9,118.76 $1,179.40
112111 Beef Cattle Ranching and Farming 2 $844.82 $357.61
112990 All Other Animal Production 2 $499.58 $421.90
311942 Spice and Extract Manufacturing 1 $12,436.35 $13,488.59
424480 Fresh Fruit and Vegetable Merchant 1 $15,475.73 $39,111.14
Wholesalers
424590 Other Farm Product Raw Material Mer- 3 $4,316.84 $5,883.37
chant Wholesalers
493130 Farm Product Warehousing and Storage 1 $8,450.79 $9,117.33
541990 All Other Professional; Scientific; and 1 $4,801.34 $2,535.65
Technical Services
+Data source:2018 Dataset from the Washington state employment security
department (ESD) and United States Bureau of Labor Statis- Proposed Fee
tics. (Approximately Forty-
Service Current Fee Five Percent Increase)

*Data source: 2018 Dataset from the Washington state department of reve-
nue (DOR).

*E These codes reflect the NAICS codes that affected businesses
chose when registering with DOR.

SECTION 3: Analyze the probable cost of compliance.
Identify the probable costs to comply with the proposed
rule, including: Cost of equipment, supplies, labor, pro-
fessional services and increased administrative costs; and
whether compliance with the proposed rule will cause
businesses to lose sales or revenue.

Proposed amendments to WAC 16-218-015, 16-218-
025, and 16-218-035 increase all fees related to the certifica-
tion of hops by approximately forty-five percent. Under the
proposed amendments, fees would be assessed as follows:

WAC 16-218-015 Fees for the certification of hops:

Official lot inspections
and certification for

$1.25 per bale with
minimum charge of

$1.81 per bale with a
minimum charge of

baled hops $30 per lot for official | $44 per lot for official
inspection and grading | inspection and grading
with certification with certification

Submitted sample $150 for an unofficial | $217.50 for an unofti-

inspections and certifi-
cation

sample submitted for
grading with certifica-
tion of a quantity not
to exceed 100,000 Ibs.
of dried hops

cial sample submitted
for grading with certi-
fication of a quantity
not to exceed 100,000
Ibs. of dried hops

WAC 16-218-025 Charges for chemical analysis regard-
ing brewing values and additional constituents in raw hops,
hop extract, hop pellets, and hop powder. Fees for the chem-
ical analyses of officially sampled raw hops:

Proposed Fee
(Approxi- Proposed Minimum
mately Forty- Fee (Approxi-

Five Percent | Current Mini- | mately Forty-Five

Current Fee | Increase) Per | mum Fee Per | Percent Increase)
Type of Analyses Per Bale Bale Sample Per Sample
American Society of Brewing Chemists (ASBC) spec- $0.35 $0.50 $30.00 $50.00

trophotometric with moisture

Proposed
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Proposed Fee
(Approxi- Proposed Minimum
mately Forty- Fee (Approxi-

Five Percent | Current Mini- | mately Forty-Five

Current Fee | Increase) Per | mum Fee Per | Percent Increase)

Type of Analyses Per Bale Bale Sample Per Sample
ASBC spectrophotometric/conductometric or exhaled $0.30 $0.44 $30.00 $44.00
breath condensate (EBC) conductometric without
moisture
Mebak, Zurich, Verzele, Ganzlin, or conductometric $0.60 $0.87 $60.00 $87.00

Fees for chemical analyses of submitted raw hops, hop
extract, hop pellets or hop powders:

Proposed Fees
Current | (Approximately Forty-

Type of Analyses Fees Five Percent Increase)
ASBC spectrophotometric $30.00 $44.00
ASBC conductometric $30.00 $44.00
EBC conductometric $30.00 $44.00
EBC conductometric (Wollmer, $60.00 $87.00

Zurich, Mebak, Verzele, Ganzlin,
or Resins (hard or soft))

H,0 $10.00 $14.50
Total oil $25.00 $36.00
Wort test, particle size $10.00 $14.50

WAC 16-218-035 Fees for issuing export certification
for hops and hop products:

Proposed Fee
Current | (Approximately Forty-
Service Fee Five Percent Increase)
State phytosanitary certificates $25.00 $36.00
Other certificates attesting to ori- $20.00 $29.00

gin, compliance with standards of
other states or nations or specifica-
tions of contracts, or conditions of

production or processing

WAC 16-532-035 requires that all varieties of hops pro-
duced in the state be inspected and certified. Under the pro-
posed amendments, the only required fee is under WAC 16-

218-015 and is for official lot inspections and the certifica-
tion of baled hops. This fee is currently $1.25 per bale with a
minimum charge of $30 per lot and would increase to $1.81
per bale with a minimum charge of $44 per lot under the pro-
posed changes. The average value for one bale of hops is esti-
mated around $1,000 or more. When comparing this amount
to the fee, the cost is relatively minimal. For example, a sam-
ple submitted to the hop inspection program may cost the
business $217.50 for analysis, but the value of the lot submit-
ted may be around $200,000. In fact, in 2019 the USDA hop
report stated that the total value of Washington hops was
$475 million. The fees collected that year by the hop inspec-
tion program were a total of $630,000.

All fees listed under ASBC and moisture testing are
optional fees for service.

Increased fees under the proposed amendment will not
cause businesses to lose sales or decrease their revenue, how-
ever it will likely increase overall expenses for each business.
Additionally, there will be no increased cost for businesses to
comply with the proposed rule in terms of extra costs for
equipment, supplies, labor, professional services, or adminis-
trative costs. In contrast, if the program was not able to con-
tinue providing the current level of service or had to shut
down completely due to lack of funds, the businesses it
serves would likely lose sales due to the inability to have their
crops tested and certified as required.

In 2019, an estimated thirty-six small businesses and
nine large businesses paid fees for the certification of hops.
Table 3.1 shows the total fees paid by each business, as well
as the estimated cost under the proposed fee increase.

Table 3.1 - Estimated cost for each business that paid fees in 2019

Cost Difference
Total Cost w/ Between 2019 and

Approximately Forty- | Approximately Forty-

Business Business Size | NAICS Code Total Cost 2019 Five Percent Increase Five Percent Increase
1 Small 111140 $9,700.60 $14,065.87 $4,365.27
2 Small 111191 $7,563.75 $10,967.44 $3,403.69
3 Large 111219 $7,752.50 $11,241.13 $3,488.63
4 Small 111320 $17,530.00 $25,418.50 $7,888.50
5 Small 111331 $6,887.50 $9,986.88 $3,099.38
6 Small 111331 $5,891.25 $8,542.31 $2,651.06
7 Small 111331 $7,513.75 $10,894.94 $3,381.19

Proposed
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Cost Difference

Total Cost w/ Between 2019 and
Approximately Forty- | Approximately Forty-
Business Business Size | NAICS Code Total Cost 2019 Five Percent Increase Five Percent Increase
8 Small 111331 $165.85 $240.48 $74.63
9 Small 111334 $9,487.15 $13,756.37 $4,269.22
10 Large 111334 $79,979.20 $115,969.84 $35,990.64
11 Small 111336 $33,834.05 $49,059.37 $15,225.32
12 Small 111998 $3,047.50 $4,418.88 $1,371.38
13 Small 111998 $16,176.80 $23,456.36 $7,279.56
14 Small 111998 $13,010.65 $18,865.44 $5,854.79
15 Small 111998 $15,440.00 $22,388.00 $6,948.00
16 Small 111998 $12,851.25 $18,634.31 $5,783.06
17 Small 111998 $6,465.25 $9,374.61 $2,909.36
18 Small 111998 $3,903.75 $5,660.44 $1,756.69
19 Small 111998 $4,171.00 $6,047.95 $1,876.95
20 Small 111998 $107.50 $155.88 $48.38
21 Small 111998 $5,255.00 $7,619.75 $2,364.75
22 Small 111998 $4,258.75 $6,175.19 $1,916.44
23 Small 111998 $18,339.95 $26,592.93 $8,252.98
24 Small 111998 $1,571.25 $2,278.31 $707.06
25 Large 111998 $12,986.25 $18,830.06 $5,843.81
26 Large 111998 $28,830.00 $41,803.50 $12,973.50
27 Small 111998 $570.00 $826.50 $256.50
28 Small 111998* $243.75 $353.44 $109.69
29 Small 111998* $536.30 $777.64 $241.34
30 Small 111998* $580.00 $841.00 $261.00
31 Small 111998* $5,595.00 $8,112.75 $2,517.75
32 Small 111998* $175.00 $253.75 $78.75
33 Large 111998* $362.50 $525.63 $163.13
34 Small 111998* $13,043.75 $18,913.44 $5,869.69
35 Small 112111 $4,075.00 $5,908.75 $1,833.75
36 Large 112111 $8,953.75 $12,982.94 $4,029.19
37 Small 112990 $9,629.60 $13,962.92 $4,333.32
38 Small 112990 $283.75 $411.44 $127.69
39 Large 311942 $22,093.75 $32,035.94 $9,942.19
40 Small 424480 $63,031.25 $91,395.31 $28,364.06
41 Small 424590 $18,537.90 $26,879.96 $8,342.06
42 Small 424590 $6,118.15 $8,871.32 $2,753.17
43 Small 424590 $178.75 $259.19 $80.44
44 Large 493130 $46,658.90 $67,655.41 $20,996.51
45 Large 541990 $29,036.25 $42.,102.56 $13,066.31
* No NAICS code found so assigned 111998 (the classification for hop farming).

Sources:

Data from fees paid in 2019, Buzzfile.com, and Manta.com.

[51]
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Costs will vary greatly between businesses, with one small business seeing an increase of $48 and another seeing an increase
of $28,364. This is also the case when analyzing the cost difference for large businesses, with one seeing an increase of $163 and
another seeing an increase of $35,990. These varying costs are a result of the number of samples taken and tests requested by
each business. This is not necessarily related to the size of the business.

SECTION 4: Analyze whether the proposed rule may impose more than minor costs on businesses in the industry.

Total fees paid by each Washington business in 2019 were compared with estimated costs under the approximate forty-five
percent increase. The resulting difference is shown in Table 4.1 and 4.2 under the "Estimated cost increase" column. Totals in
this column were compared to the minor cost thresholds identified in Section 2. Under the proposed amendment, some busi-
nesses are expected to experience cost increases exceeding the minor cost threshold. This is shown in Table 4.1.

Table 4.1 - Businesses with estimated cost increases expected to exceed the minor cost threshold

Business Business Size | NAICS Code Estimated Cost Increase** Minor Cost Threshold+

Small 111140 $4,365.27 $510.52
2 Small 111191 $3,403.69 $666.26

Small 111320 $7,888.50 **%$894.97
10 Large 111334 $35,990.64 $8,107.59
11 Small 111336 $15,225.32 $5,069.29
26 Large 111998 $12,973.50 $9,118.76
34 Small 111998* $5,869.69 $9,118.76
35 Small 112111 $1,833.75 $844.82
36 Large 112111 $4,029.19 $844.82
37 Small 112990 $4,333.32 $499.58
41 Small 424590 $8,342.06 $5,883.37
44 Large 493130 $20,996.51 $8,450.79
45 Large 541990 $13,066.31 $4,801.34

*  No NAICS code found so assigned 111998 (the classification for hop farming).
Calculated using fees paid by each business in 2019.

1+

Determined based on highest amount between one percent of average annual payroll and 0.3% of average annual revenue for each NAICS code. Data from
ESD and DOR.

**%  Data not available so minor cost threshold calculated using estimated annual revenue.
Table 4.1 indicates that of the forty-five businesses which paid fees in 2019, thirteen are expected to have costs exceeding
the minor cost threshold. Eight of these businesses are considered to be small and five large.

However, not all businesses that paid fees in 2019 are expected to have costs exceeding the minor cost threshold. Table 4.2
shows that thirty-two businesses are expected to have cost increases /ess than the minor cost threshold. Twenty-eight of these
businesses are considered small and four large.

Table 4.2 - Businesses with estimated cost increases expected to be less than the minor cost threshold

Business Business Size | NAICS Code Estimated Cost Increase** Minor Cost Threshold***
3 Large 111219 $3,488.63 $7,061.89
5 Small 111331 $3,099.38 $8,511.33
6 Small 111331 $2,651.06 $8,511.33
7 Small 111331 $3,381.19 $8,511.33
8 Small 111331 $74.63 $8,511.33
9 Small 111334 $4,269.22 $8,107.59
12 Small 111998 $1,371.38 $9,118.76
13 Small 111998 $7,279.56 $9,118.76
14 Small 111998 $5,854.79 $9,118.76
15 Small 111998 $6,948.00 $9,118.76
16 Small 111998 $5,783.06 $9,118.76
17 Small 111998 $2,909.36 $9,118.76
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Business Business Size NAICS Code Estimated Cost Increase™* Minor Cost Threshold***
18 Small 111998 $1,756.69 $9,118.76
19 Small 111998 $1,876.95 $9,118.76
20 Small 111998 $48.38 $9,118.76
21 Small 111998 $2,364.75 $9,118.76
22 Small 111998 $1,916.44 $9,118.76
23 Small 111998 $8,252.98 $9,118.76
24 Small 111998 $707.06 $9,118.76
25 Large 111998 $5,843.81 $9,118.76
27 Small 111998 $256.50 $9,118.76
28 Small *111998 $109.69 $9,118.76
29 Small *111998 $241.34 $9,118.76
30 Small *111998 $261.00 $9,118.76
31 Small *111998 $2,517.75 $9,118.76
32 Small *111998 $78.75 $9,118.76
33 Large *111998 $163.13 $9,118.76
38 Small 112990 $127.69 $499.58
39 Large 311942 $9,942.19 $13,488.59
40 Small 424480 $28,364.06 $39,111.14
42 Small 424590 $2,753.17 $5,883.37
43 Small 424590 $80.44 $5,883.37

* No NAICS code found so assigned 111998 (the classification for hop farming).

**  Calculated using fees paid by each business in 2019.

***  Determined based on highest amount between 1% of average annual payroll and 0.3% of average annual revenue for each NAICS code. Data from ESD

and DOR.

SECTION 5: Determine whether the proposed rule may have a disproportionate impact on small businesses as com-
pared to the ten percent of businesses that are the largest businesses required to comply with the proposed rule.

RCW 19.85.040(1) requires the department compare the cost of compliance for small businesses with the cost of compli-
ance for the largest ten percent of businesses required to comply with the proposed rule amendment. One or more of the follow-
ing methods can be used as a basis for comparing costs: (a) Cost per employee; (b) cost per hour of labor; or (c) cost per one

hundred dollars of sales.

Costs per employee were analyzed for the top ten percent of large businesses impacted by the proposed changes. This was
compared with the cost per employee for all impacted small businesses. Table 5.1 shows the results of the analysis, which indi-
cates that small businesses will be disproportionately impacted by the proposed rule amendments.

Table 5.1 - Comparison of estimated costs per employee for top ten percent of large businesses and all small businesses
impacted by the proposed amendments

Estimated Number of

Business Size NAICS Code Employees Estimated Cost Increase Cost per Employee
10 Large 111334 1,000 $35,990.64 $35.99
33 Large **%111998 *350.5 $163.13 $0.47
45 Large 541990 *174.5 $13,066.31 $74.88
39 Large 311942 *125.5 $9,942.19 $79.22
44 Large 493130 100 $20,996.51 $209.97
3 Large 111219 *74.5 $3,488.63 $46.83
43 Small 424590 46 $80.44 $1.75
11 Small 111336 45 $15,225.32 $338.34
40 Small 424480 38 $28,364.06 $746.42
[71 Proposed
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Estimated Number of
Business Size NAICS Code Employees Estimated Cost Increase Cost per Employee

Small 111334 35 $4,269.22 $121.98

Small 111331 33 $3,381.19 $102.46
25 Small 111998 *30.5 $707.06 $23.18
15 Small 111998 30 $6,948.00 $231.60
4 Small 111320 25 $7,888.50 $315.54
6 Small 111331 25 $2,651.06 $106.04
14 Small 111998 25 $5,854.79 $234.19
5 Small 111331 20 $3,099.38 $154.97
23 Small 111998 20 $1,916.44 $95.82
34 Small **%111998 20 $5,869.69 $293.48
37 Small 112990 20 $4,333.32 $216.67
16 Small 111998 12 $5,783.06 $481.92
42 Small 424590 12 $2,753.17 $229.43
2 Small 111191 10 $3,403.69 $340.37
41 Small 424590 10 $8,342.06 $834.21
8 Small 111331 5 $74.63 $14.93
19 Small 111998 5 $1,756.69 $351.34
20 Small 111998 5 $1,876.95 $375.39
24 Small 111998 5 $8,252.98 $1,650.60
32 Small **%111998 5 $78.75 $15.75
35 Small 112111 4 $1,833.75 $458.44
13 Small 111998 2 $7,279.56 $3,639.78
18 Small 111998 2 $2,909.36 $1,454.68
21 Small 111998 2 $48.38 $24.19
22 Small 111998 2 $2,364.75 $1,182.38
29 Small **%111998 2 $241.34 $120.67
30 Small **%111998 2 $261.00 $130.50
31 Small **%111998 2 $2,517.75 $1,258.88
1 Small 111140 1 $4,365.27 $4,365.27
12 Small 111998 1 $1,371.38 $1,371.38
38 Small 112990 1 $127.69 $127.69
28 Small 111998 Unknown $256.50 **$256.50
17 Small **%111998 Unknown $109.69 **$109.69

* Range given for number of employees, therefore median number used for calculation.
**  Data on number of employees was unavailable, so calculated as one staff employed.
**%* No NAICS code found so assigned 111998 (the classification for hop farming).

The average cost per employee for the top ten percent of large businesses impacted by the proposed amendments is $74.56.
In comparison, the average cost per employee for all small businesses impacted by the proposed amendments is $604.90. Despite
costs per employee varying widely for both large and small businesses, it is evident that small businesses will be disproportion-
ately impacted by the proposed amendment.

Table 5.2 shows a comparison by NAICS code of the average estimated cost per employee for all large and small businesses
impacted by the proposed amendment. Under this table, cells with "None" listed indicate that no businesses of that size and
NAICS code were found to be impacted. NAICS codes with only one size of business impacted by the proposed amendment are
considered to be disproportionately impacted.
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Table 5.2 - Comparison of average estimated costs per employee for all large and small businesses by NAICS code

Average Estimated Cost Per Employee

NAICS Code Large Businesses Small Businesses
111140 - Wheat Farming None $4,365.27
111191 - Oilseed and Grain Combination Farming None $340.37
111219 - Other Vegetable (except Potato) and Melon Farming $46.83 None
111320 - Citrus (except Orange) Groves None $315.54
111331 - Apple Orchards None $94.60
111334 - Berry (except Strawberry) Farming $35.99 $121.98
111336 - Fruit and Tree Nut Combination Farming None $338.34
*111998 - All Other Miscellaneous Crop Farming $90.28 $694.33
112111 - Beef Cattle Ranching and Farming $67.15 $458.44
112990 - All Other Animal Production None $172.18
311942 - Spice and Extract Manufacturing $79.22 None
424480 - Fresh Fruit and Vegetable Merchant Wholesalers None $746.42
424590 - Other Farm Product Raw Material Merchant Wholesalers None $355.13
493130 - Farm Product Warehousing and Storage $209.97 None
541990 - All Other Professional; Scientific; and Technical Services $74.88 None

* Some businesses in this category had no NAICS code available so were assigned 111998.

Bold indicates disproportionate impact.

It was found that small businesses in the following
NAICS categories will be disproportionately impacted by the
proposed amendments: 111140 - Wheat Farming, 111191 -
Oilseed and Grain Combination Farming, 111320 - Citrus
(except Orange) Groves, 111331 - Apple Orchards, 111334 -
Berry (except Strawberry) Farming, 111336 - Fruit and Tree
Nut Combination Farming, 111998 - All Other Miscella-
neous Crop Farming, 112111 - Beef Cattle Ranching and
Farming, 112990 - All Other Animal Production, 424480 -

Fresh Fruit and Vegetable Merchant Wholesalers, and
424590 - Other Farm Product Raw Material Merchant
Wholesalers.

SECTION 6: If the proposed rule has a disproportion-
ate impact on small businesses, identify the steps taken to
reduce the costs of the rule on small businesses. If the
costs cannot be reduced provide a clear explanation of
why.

RCW 19.85.030(2) requires consideration of the follow-
ing methods of reducing the impact of the proposed amend-
ment on small businesses:

(a) Reducing, modifying, or eliminating substantive reg-
ulatory requirements: RCW 22.09.790 requires the depart-
ment maintain fees at a level necessary to cover the cost of
providing service. Due to the mandated wage increase, the
fees currently set in rule are no longer able to cover the costs
of providing these services. The Washington hop commis-
sion requested the fee increase, including the recommended
approximate forty-five percent increase amount. They deter-
mined the increase is necessary in order to maintain the cur-
rent level of service provided by the program. Modifying the
amount in which the fee is increased would lower the level of
service the program is currently providing, potentially to a

[91

point that the program would not be operational at all and
would be in conflict with the statutory mandate.

(b) Simplifying, reducing, or eliminating recordkeeping
and reporting requirements: There are no recordkeeping or
reporting requirements associated with the proposed rule
amendment.

(¢) Reducing the frequency of inspections: Inspections
are a fundamental part of the hop inspection program and are
required in order to complete the necessary services offered
by the program. Therefore, any reduction in the number of
inspections would have a negative impact on stakeholders
and the industry as a whole.

(d) Delaying compliance timetables: Delaying compli-
ance timetables is not a viable mitigation measure. The pro-
posed rule amendment is necessary to maintain the financial
health of the program and ensure its continued operation.
Delaying compliance timetables could result in a financial
deficit making the program unable to perform required
duties. This could negatively impact businesses in the indus-
try. However, the new fees would not go into effect until
August 2021.

(e) Reducing or modifying fine schedules for noncompli-
ance: There are no fines associated with this rule.

(f) Any other mitigation techniques including those sug-
gested by small businesses or small business advocates: In
the past, projects have been initiated to cut costs in an attempt
to financially streamline the program. WSDA also proposed
conducting private sampling and using unofficial certificates
to save on costs. However, this was not widely utilized and it
was determined that the industry preferred official services. It
was eventually determined by the industry that a proposed
fee increase was necessary to maintain the financial health of
the program. The industry submitted a request to the depart-
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ment which outlined the increase amount for each fee. No
other mitigation techniques were suggested by small busi-
nesses or small business advocates.

SECTION 7: Describe how small businesses were
involved in the development of the proposed rule.

Budgetary concerns related to the hop inspection pro-
gram were discussed at meetings with the Washington hop
commission. The commission is an organization consisting
of representatives from both large and small businesses
within the hop industry. Commission meetings are open to
the public and well attended by stakeholders, including both
dealers and growers. During one of these meetings, the board
determined a fee increase was necessary to maintain the
financial health of the hop inspection program and requested
that the department move forward with the proposed rule
amendment to increase fees related to the certification of
hops. A committee was convened by the commission to dis-
cuss the details of the amendment and determine the amount
the fees would be increased. The fee changes within the pro-
posed amendment reflect the recommendations of the com-
mittee.

SECTION 8: Identify the estimated number of jobs that
will be created or lost as the result of compliance with the
proposed rule.

No jobs are expected to be created or lost as a result of
compliance with the proposed rule amendment.

A copy of the statement may be obtained by contacting
Gloriann Robinson, Agency Rules Coordinator, P.O. Box
42560, Olympia, WA 98504-2560, phone 360-902-1802, fax
360-902-2092, TTY 800-833-6388, email wsdarulescomm
ents@agr.wa.gov.

December 23, 2020
Brad White
Assistant Director

AMENDATORY SECTION (Amending WSR 05-07-150,
filed 3/23/05, effective 4/23/05)

WAC 16-218-015 ((What-fees-does-the-department
charge)) Fees for the certification of hops((2)). (1) Based

upon standards established by the Federal Grain Inspection
Service of the United States Department of Agriculture, the
Washington state department of agriculture's (department)
fees for the certification of hops are:

Type of Inspection and Fee Charged for Inspec-
Other Service tion and Other Service
(a)  Official lot inspections | ((One-doHar-and-twenty-
and certification for fivecents)) $1.81 per bale
baled hops. with a minimum charge of
((thirty-deHars)) $44.00 per
lot for official inspection
and grading with certifica-
tion.

Proposed
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Type of Inspection and
Other Service

Fee Charged for Inspec-
tion and Other Service

(b)  Official lot inspection | A contract fee may be
and/or certification for | negotiated, based on the
alternative methods of | agency's costs to furnish
packaging hops, or the services.
other services for
which no fee has been
established.

(¢)  Submitted sample ((Onehundredfifty-del-
inspections and certifi- | $ars)) $217.50 for an unof-
cation. ficial sample submitted for

grading with certification

of a quantity not to exceed

100,000 1bs. of dried hops.
(d)  Appeal inspections. The Federal Grain Inspec-

tion Service in Portland,
Oregon establishes the
charges for appeal inspec-
tions, and payments for
such inspections must be
made to them. Department
time for sampling, han-
dling and administration
regarding appeal inspec-
tions will be assessed at the
sampler hourly rate.

(2)(a) Before official sampling of baled hops takes place,
each and every bale in a lot of hops must be readily accessible
so that:

(i) Each bale can be properly stenciled; and

(i1) Samples can be drawn from the bales selected by the
inspector.

(b) Official samples drawn from baled hops must be
brought back to the laboratory by the inspector for grading
analysis.

(3) The department may perform official lot inspection
and/or certification of hops packaged by alternative methods
(e.g., hops not baled prior to processing) subject to conditions
specified in a written agreement between the department and
the person(s) requesting the service.

(4)(a) Submitted samples provided by a grower or dealer
for grading analysis must be representative of the lot(s) and
the hop material.

(b) Submitted samples ((are)) must be delivered to the
laboratory.

AMENDATORY SECTION (Amending WSR 08-17-024,
filed 8/12/08, effective 9/12/08)

WAC 16-218-025 ((What-dees—the-department
eharge)) Fees for chemical analysis regarding brewing
values and additional constituents in raw hops, hop
extract, hop pellets and hop powder((%)). (1) Before offi-
cial sampling of baled hops takes place, each and every bale
in a lot of hops must be readily accessible so that:
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(a) Each bale can be properly stenciled (not done for
brewing value only sampling); and

(b) Samples can be drawn from the bales selected by the
inspector.

(2) Official samples drawn from baled hops must be
brought back to the laboratory by the inspector for chemical
analysis, simultaneous with grading analysis.

(3) Brewing value samples are obtained from a represen-
tative composite of the official samples drawn for grade anal-
ysis.

(4) Brewing value samples not sampled simultaneously
for grade analysis will be charged at the same fee per bale.

(5) When department personnel officially sample hops, a
brewing value certificate will be issued when the chemical
analysis is done.

(6)(a) Submitted brewing value samples provided by a
grower or dealer for chemical analysis must be representative
of the lot(s).

(b) Submitted samples ((are)) must be delivered to the
laboratory.

(7) Submitted brewing value certificates will be issued
for submitted samples when the chemical analysis is done.

(8) Department fees for the chemical analyses of offi-
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Type of Analyses Fee
(2) Wort test, particle size (($16:09))
$14.50

(10)(a) The department will assess hourly charges for
analytical chemistry work if no other fee has been estab-
lished.

(b) Hourly charges are set by written agreement and shall
be based on the costs incurred to conduct the analysis, such
as:

* Labor

* Laboratory equipment

* Chemicals and materials

* Administration and overhead.

AMENDATORY SECTION (Amending WSR 05-07-150,
filed 3/23/05, effective 4/23/05)

WAC 16-218-035 ((What-dees—the-departinent
eharge)) Fees for issuing export certificates for hops and

hop products((2)). The department charges the following
fees for issuing certificates related to hops and hop products:

cially sampled raw hops are: . Fee fo.r Each
Type of Certificate Certificate
Type of Analyses Fee Minimum Fee (1)  State phytosanitary certificates (($25:00))
(a) ASBC spectrophoto- | (($0-35)) | (($36:09)) $36.00
metric with moisture | $0.50 per | $50.00 per sam- (2)  Other certificates attesting to ori- |  (($26-69))
bale ple gin, compliance with standards $29.00
(b) ASBC spectrophoto- | (($8-39)) | (($36-09)) of other states or nations or spec-
metric/conductomet- | $0.44 per | $44.00 per sam- ifications of contracts, or condi-
ric or EBC conducto- | bale ple tions of production or processing
metric without mois-
ture AMENDATORY SECTION (Amending WSR 05-07-150,
(¢) Mebak, Zurich, Ver- | (($0-60)) | (($66:00)) filed 3/23/05, effective 4/23/05)
zele, Ganzlin, or con- | $0.87 per | $87.00 per sam- WAC 16-218-040 ((W4 ! Pavment of fees
ductometric bale ple and charges (( ; « : )) Eayment of

(9) Department fees for chemical analyses of submitted
raw hops, hop extract, hop pellets or hop powders are:

Type of Analyses Fee
(a) ASBC spectrophotometric (($36:09))
$44.00
(b) ASBC conductometric (($36:09))
$44.00
(©) EBC conductometric (($36:00))
$44.00
(d) EBC conductometric (Woll- (($60-00))
mer, Zurich, Mebak, Verzele, $87.00
Ganzlin, or Resins (hard or
soft))
(e) H,0 (($16-090))
$14.50
() Total oil (($25-00))
$36.00

required-by-this-chapter-due-to-the-depart-
ment?)). (1) The department will bill (Grewr)) for ((the)) ser-
vices ((itrenders)) rendered.
(2) The fees and charges billed ((te-ew)) are due to the
department within thirty days of the statement date.
(3) If the department does not receive ((yeur)) payment
within thirty days of the statement date, the department may:

(a) Withhold ((its)) services ((frem—yewr)) until ((yeur))

the delinquent account is paid; and

(b) Accept only cash payments ((frem—yeu)) for future
services rendered.

(4) The department assesses a penalty of twelve percent
per annum on all delinquent account balances.
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Preproposal statement of inquiry was filed as WSR 20-
03-055.

Title of Rule and Other Identifying Information: Chapter
315-04 WAC, Licensing procedure, proposed amendments to
this chapter will provide clarity for applicants and licensees,
streamline processes, and align rule language with current
practices.

Hearing Location(s): On February 18,2021, at 8:30 a.m.,
virtual. In response to the COVID-19 public health emer-
gency, the commission will not provide a physical location in
order to promote social distancing. See walottery.com or call
or email Kristi Weeks for details on how to participate virtu-
ally.

Date of Intended Adoption: February 18, 2021.

Submit Written Comments to: Kristi Weeks, P.O. Box
4300, Olympia, WA 98504-3000, email KWeeks@walot
tery.com, fax 360-515-0416, by February 17, 2021.

Assistance for Persons with Disabilities: Contact Debbie
Robinson, phone 360-791-3045, fax 360-515-0416, TTY
360-586-0933, email DRobinson@walottery.com, by Febru-
ary 10, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments to chapter 315-04 WAC will provide clear and
consistent direction for applicants, licensees, and staff. These
revisions include eliminating language that is no longer
applicable, aligning the rules with current practices, and clar-
ifying wording that may be confusing to applicants, licens-
ees, and the public.

Reasons Supporting Proposal: The current language in
chapter 315-04 WAC contains some outdated practices and
language that has not been updated in a number of years. The
proposed changes will eliminate potential confusion among
applicants, licensees and staff, as well as improve the licens-
ing process.

Statutory Authority for Adoption: RCW 67.70.040 (1),
(3).

Statute Being Implemented: RCW 67.70.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington's lottery, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Kristi Weeks, 814 4th Avenue East, Olympia, WA, 360-810-
2881; Implementation and Enforcement: Dan Devoe, 8§14 4th
Avenue East, Olympia, WA, 360-810-2874.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The lottery is not an agency listed in RCW 34.05.-
328 (5)(a)(ii). Further, the lottery does not voluntarily make
that section applicable to the adoption of this rule pursuant to
the subsection (5)(a)(ii) and to date the joint administrative
rules review committee has not made the section applicable
to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt,

amend, or repeal a procedure, practice, or require-
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ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

December 31, 2020
Kristi Weeks
Director of Legal Services

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-010 Lottery retailers. The director shall
license as lottery retailers such persons who will best serve
the public interest and convenience, promote the sale of tick-
ets, and meet the eligibility criteria for application and licen-
sure. "Lottery retailer," formerly known as "licensed agent,"
means a person licensed by the director and shall have the
same meaning as licensed agent. Said lottery retailers shall be
authorized to sell such tickets as in the director's opinion will
promote the best interests of the commission and produce
maximum revenue, but a lottery retailer need not be autho-
rized to sell tickets for all games operated by the director. A
lottery retailer or applicant may be required to post a surety
bond, security deposit, or ((eash-inten-ofabend)) savings
certificate in such terms and conditions as the director may
require.

AMENDATORY SECTION (Amending WSR 00-24-100,
filed 12/6/00, effective 1/6/01)

WAC 315-04-020 License application eligibility.
((Anyperson-may-submitan-applicationforlicensureexeept:

D Nepersonmay-submit-an—appheation—for Heensure
whe-is-under18-years-ofage:

2 Ne-person-may-submitan-appheation-whe-will)) An

applicant for a lottery retail license must:

(1) Be at least eighteen years of age.

(2) Not be engaged, or intend to be engaged. exclusively
in the business of selling tickets.

(3) ((Nopersen-may-submit-an-application-forlicensure

whe-s)) Not be a member or employee of the commission or
who is the spouse, child, brother, sister, or parent residing as
a member of the same household in the principal place of
abode of any member or employee of the commission.

(4) ((Nopersenrmay-submit-an-appleation-whe-is)) Not
be, or ((is)) not be owned or controlled by or affiliated with,
a vendor or contractor of the commission or director for the
development, operation, management, security or any other
aspect of a specific game.

(5) ((Nepersonrmay-submit-an-applieation-whe-isnet))

Be legally registered and licensed to conduct business in the
state of Washington or ((whe-hasnet)) have submitted an
application for a business license in the state of Washington.

((Fhe-submission-of Leption-shal i
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AMENDATORY SECTION (Amending WSR 86-01-060,
filed 12/16/85)

WAC 315-04-030 License application. (1) Any eligi-
ble person may apply for a license to act as a lottery retailer
by first filing with the director ((ar)) a completed application
on a form approved by the director, together with any supple-
ment thereto, which shall include, but not be limited to,
authorization to investigate criminal history, financial
records and financial sources, said forms and supplements to
be signed under oath.

(2) The submission of an application shall not entitle any
person to receive a license to act as a lottery retailer. An
application may be denied for any reason permitted by statute
or these rules.

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-060 Provisional license. A provisional
license temporarily authorizes a lottery retailer to conduct the
sale of tickets pending processing of the general license ((ex
applicationrenewal)).

(1) The director may issue a provisional license to an
applicant for a general license after receipt of a person's fully
completed lottery retailer's application, the authorization of a
complete personal background check, and completion of a
preliminary background check. The provisional license shall
expire at the time of issuance of the general license or ninety
days from the date the provisional license is issued, which-
ever occurs first. The provisional license may be extended by
the director for one additional ninety-day period of time.

(2) If the ownership of an existing lottery retailer loca-
tion changes, the director may issue a provisional license to
the new owner. The provisional license shall expire twenty
((wwetking)) days from the date of issuance if the director has
not received the new owner's fully completed lottery retailer's
application and authorization of a complete personal back-
ground check. If the required materials have been timely
received by the director and a preliminary background check
has been completed, the provisional license shall expire at the
time of issuance of the general license or ninety days from the
date the provisional license is issued, whichever occurs first.

AMENDATORY SECTION (Amending WSR 03-11-054,
filed 5/19/03, effective 6/19/03)

WAC 315-04-065 Promotional license. (1) The direc-
tor may issue a promotional license for a marketing promo-
tion for a period not exceeding one hundred eighty days for
the sale of scratch and/or ((enline)) draw game tickets.

(2) The director may establish financial and criminal his-
tory or other criteria for the issuance of a promotional license
based on the duration of the promotion and the variety and
quantity of tickets to be sold by the applicant.

(3) The director may waive any license fees or charges in
issuing a promotional license and may establish procedures
to streamline payments by promotional retailers to the lottery.

(4) Any retailer issued a promotional license must apply
for and be issued a provisional/general license as set forth in
this chapter 315-04 WAC and lottery policy in order to con-
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tinue to sell lottery tickets after the expiration of ((histher))
the promotional license.

AMENDATORY SECTION (Amending WSR 87-10-043,
filed 5/4/87)

WAC 315-04-070 License charges. (1) A charge of
twenty-five dollars shall be assessed for each license applica-
tion submitted to the lottery. This charge is to ((retmburse))
offset the lottery's ((fex)) processing costs incident to licen-
sure ((and-releensure)).

(2) All fees established in this section or other sections of
this Title 315 WAC, are not refundable.

AMENDATORY SECTION (Amending WSR 01-12-039,
filed 5/30/01, effective 6/30/01)

WAC 315-04-085 Accessibility for persons with dis-
abilities. Pursuant to lottery rules and policy, lottery retailers
shall comply with state and federal laws prohibiting discrim-
ination against and requiring accessibility for persons with
disabilities((5)) including, but not limited to, the Americans
with Disabilities Act of 1990 and chapter 49.60 RCW. Prior
to any sale of lottery tickets, new lottery retailers must certify
that they comply with state and federal laws or must submit a
plan that ensures that they will comply within a reasonable

amount of time. ((Within-time-limits-speeified-by-thelottery;
. .

effeet-must eemfy’ that they-comply-with-state afrereac

k'. ]S.Ei st Suklﬁlm a-plan Ehig ons '))EE 3 P35

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-090 License issuance eligibility. (1) The
director may issue a license to any person to act as a lottery
retailer who meets the eligibility criteria established by chap-
ter 67.70 RCW, and these rules.

(2) Before issuing a license, the director ((shal)) may
consider:

(a) The financial responsibility and security of the person
and its business or activity;

(b) The results of any background check;

(c) The ((backgreund-and)) reputation of the person in
the community for honesty and integrity;

((¢e))) (d) The type of business owned or operated by the
person to ensure consonance with the dignity of the state, the
general welfare of the people, and the operation and integrity
of the lottery;

((€))) (e) The conformance of businesses located in res-
idential areas to local land use and zoning codes, regulations,
and ordinances;

((€e))) (f) The accessibility of the person's place of busi-
ness or activity to the public;

((6D)) (2) The sufficiency of existing licenses to serve
the public convenience;

((¢2))) (h) The volume of expected sales;

((@0)) (1) The veracity of the information supplied in the
application for a lottery retailer license; and
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((®)) (1) The person's indebtedness to the state of Wash-
ington, local subdivisions of the state, and/or the United
States government.

(3) The director may condition the issuance of any
license upon the posting of a bond, security deposit, or ((eask
inHew-of-a-bend)) savings certificate in such terms and con-
ditions as the director may require.

AMENDATORY SECTION (Amending WSR 10-14-010,
filed 6/24/10, effective 7/25/10)

WAC 315-04-095 Retailer credit criteria. (1) The
director shall deny a lottery retailer license to any applicant
whose credit is found to be poor as defined in this section.

(2) The director may grant a lottery retailer license to an
applicant whose credit is rated as marginal or minimum as
defined in this section. Provided, the director shall require:

(a) Applicants whose credit is rated as marginal as
defined in this section to obtain a surety bond, security
deposit, or savings certificate under terms and conditions
established by the director prior to issuance of the license.
Such surety bond must be secured from a company licensed
to do business in the state of Washington. The bond, security
deposit, or certificate shall be in the amount of three thousand
five hundred dollars unless the director determines a higher
amount is required.

(b) Applicants whose credit is rated as minimum as
defined in this section may be required to obtain a surety

bond or ((pesteash-inlien-ofabend)) security deposit under
terms and conditions established by the director ((ersubmit

threeletters-oferedit-to-thetottery)) prior to issuance of a lot-
tery retailer license. Such surety bond must be secured from a
company licensed to do business in the state of Washington.
The bond or cash shall be in the amount of three thousand
five hundred dollars unless the director determines a higher
amount is required, based on ((sales—velume-and)) financial
solvency of the retailer.

(3) In the event the retailer's credit is rated as poor or
marginal as defined in this section subsequent to the issuance
of the license the director may:

(a) Revoke or suspend a retailer's license; and/or

(b) Require such a retailer to secure a surety bond from a
company licensed to do business in the state of Washington,
submit a security deposit, or post a savings certificate under
terms and conditions established by the director. The surety
bond, security deposit, or savings certificate shall be in the
amount of three thousand five hundred dollars unless the
director determines, based on sales volume and financial sol-
vency of the retailer, a higher amount is required.

(4) Credit rating is defined as the ability to meet financial
obligations when they become due. It includes current report-
ing accounts payable and public financial record information
including, but not limited to, court records((;)) and other pub-
lic records up to three years prior to the lottery's credit check
request, and reports from credit bureaus or other credit
reporting agencies up to ((three)) two years prior to the lot-
tery's credit check request. A significant incident may include
a lien, judgment, bankruptcy, involuntary collection action,
or any similar incident ((whieh)) that reflects on the individ-
ual's willingness and ability to pay creditors. A numerical rat-
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ing of "one" represents excellent credit. A numerical rating of
"nine" represents involuntary collection.

(a) A "poor" credit rating indicates public record show-
ing three or more significant incidents within the past three
years.

(b) A "marginal" credit rating indicates public record
information showing one or more significant incidents within
the past three years.

(c) A "minimum" credit rating indicates the information
is insufficient for evaluation.

(d) An "acceptable" credit rating indicates that there
have been no significant incidents in the public record within
the past three years. Provided, at least three accounts must be
evaluated in order to receive an "acceptable" rating.

(5) Credit rating checks shall be conducted as follows:

(a) Corporation business credit ratings shall be checked.
Personal credit ratings of the corporate officers and owners of
ten percent or more equity in the corporation may also be
checked.

(b) Sole proprietors and partnership business credit rat-
ings shall be checked. Personal credit ratings of:

(i) The sole proprietor and his or her spouse; or

(i1) All partners and their spouses shall also be checked.

(c) Findings shall be applied in accordance with subsec-
tions (1), (2), and (3) of this section.

(d) Financial solvency status for licensees previously
required to post a surety bond, security deposit, or savings
certificate under this section shall be reviewed annually by
the lottery for status improvement and possible reduction or
release of the requirement.

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-130 Death or incapacity of licensee. (1)
In the event of the proven incapacity, death, receivership,
bankruptcy, or assignment for benefit of creditors of any lot-
tery retailer, upon approval of the director, the license may be
transferred to a court appointed or court confirmed guardian,
executor or administrator, receiver, trustee, or assignee for
the benefit of creditors, who may continue to operate the
activity under the license, subject to the provisions of chapter
67.70 RCW and these rules.

(2) The person to whom a license is transferred hereun-
der must be otherwise qualified to hold a license.

(3) The license following transfer shall be void upon that
person ceasing to hold such a court appointed or court con-
firmed position.

(4) The director may condition the transfer of any license
under this section upon the posting of a bond ((er-eash-inlien
ofa-bend)), security deposit, or savings certificate in such
terms and conditions as the director may require.

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-132 Change of business structure, own-
ership, or officers. (1) Every change of business structure of
a person to whom a license has been issued must be reported
to the lottery prior to the change. A change of business struc-
ture shall mean the change from one form of business organi-
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zation to another, such as from sole proprietorship to partner-
ship or corporation.

(2) Every substantial change of ownership of a person to
whom a license has been issued must be reported to the lot-
tery prior to the change. A substantial change of ownership
shall mean the transfer of ten percent or more equity, or the
addition or deletion of an owner of ten percent or more of the
person.

(3) Every change of officers of a person to whom a
license has been issued must be reported to the lottery not
later than ten days following the effective day of the change.

(4) If the substantial change of ownership involves the
addition or deletion of one or more owners or officers, the lot-
tery retailer shall submit a license application reflecting the
change(s) and any other documentation the director may
require.

(5) If the substantial change of ownership involves the
addition of one or more owners or officers who does not have
on file with the lottery current "personal history information"
and "criminal history information" forms, the director may
require each such owner or officer to submit the required
forms.

(6) Failure to comply with these requirements may result
in suspension or revocation of the license.

AMENDATORY SECTION (Amending WSR 86-01-060,
filed 12/16/85)

WAC 315-04-160 Display of material. Lottery retail-
ers shall display lottery point-of-sale material approved by
the director in a manner which is readily seen by and avail-
able to the public. Upon request, the director may make addi-
tional point-of-sale materials available to lottery retailers at
no cost or at such costs as determined by the director. Lottery
retailers are responsible for the maintenance and security of

point-of-sale and other materials or signage provided by the
lottery and accepted by the retailer. Lottery retailers may use

and/or display other promotional and point-of-sale material,
provided, it is in accord with the image and/or theme estab-
lished by the lottery((5)) including, but not limited to, design,
script style, color scheme, and logo; and it is consonant with
the dignity of the state. The director may require removal of
objectionable material and/or its use be discontinued.

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-170 Tickets convenient to public. (1)
Every lottery retailer shall make the purchase of tickets con-
venient and readily accessible to the public.

(2) Unless otherwise agreed by the director in writing,
each lottery retailer shall make tickets available for sale
during its normal business hours at the location designated on
its lottery retailer license, master business license, and lottery
retailer contract.

AMENDATORY SECTION (Amending WSR 16-13-090,
filed 6/15/16, effective 7/16/16)

WAC 315-04-180 Obligations of lottery retailers.
(1)(a) Upon acceptance of a pack of instant tickets from the
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director, the retailer shall be responsible for the condition and
security of the pack. The retailer shall hold the pack in its
own safekeeping until it is ready to begin sale of the pack.
Immediately prior to beginning sale, the retailer shall place
the pack in "activated" status ((in-thelottery's-instantticket

accounting-system—JTAS))) on the lottery-issued terminal.
Placement in activated status designates that the tickets in the

pack may be sold, and prizes in the pack may be paid. Tickets
must not be sold before being placed in active status.

(b) In the event that instant tickets accepted by the
retailer are lost, stolen, or in any way unaccounted for prior to
their being placed in activated status ((eadFAS)), the retailer
shall, upon discovery of their disappearance, immediately
notify the director of each pack or portion of a pack so unac-
counted for, lost, or stolen. The retailer may be required to
provide the director a police report or other evidence of the
pack's disappearance. The retailer may be charged twenty-
five dollars for each pack or portion of a pack unaccounted
for, lost, or stolen.

(c) A retailer may return an unopened pack, at no charge,
to the director at any time prior to the pack having been
placed in activated status. Within thirty days of the official
end of an instant game, a retailer shall return to the director
all packs never activated in that game.

(d) Upon placement of a pack in activated status, the
retailer shall be liable to the director for payment for the pack,
in the amount calculated under WAC 315-06-035. Payment
for a pack shall be due to the director (1) no later than fifty
calendar days after the pack has been placed in activated sta-
tus or when eighty percent of the low tiered prizes have been
validated, thereby validating the pack; or (2) payment for a
pack shall be due to the director no later than twenty-one days
after activation. The director shall not reimburse the retailer
for any ticket losses which occur after activation of the pack
from which the tickets came, except as allowed by WAC
315-04-210(2) or 315-06-190.

(e) Each lottery retailer and lottery license applicant shall
sign and comply with a lottery ((instant)) retailer ((agree-
ment)) contract. Failure to sign or to comply shall result in
revocation or denial of a retailer's lottery license.

(2) Each lottery retailer shall abide by the law, these
rules, and all other directives or instructions issued by the
director.

(3) Each lottery retailer grants to the director an irrevoca-
ble license to enter upon the premises of the lottery retailer in
which tickets may be sold or any other location under the
control of the lottery retailer where the director may have
good cause to believe lottery materials and/or tickets are
stored or kept in order to inspect said lottery materials and/or
tickets and the licensed premises.

(4) All property given, except tickets, to a lottery retailer
remains the property of the director, and, upon demand, the
lottery retailer agrees to deliver forthwith the same to the
director. The lottery retailer also agrees to be responsible for
the maintenance and security of such property.

(5) All books and records pertaining to the lottery
retailer's lottery activities shall be made available for inspec-
tion and copying, during the normal business hours of the lot-
tery retailer and between 8:00 a.m. and 5:00 p.m., Monday
through Friday, upon demand by the director.
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(6) All books and records pertaining to the lottery
retailer's lottery activities shall be subject to seizure by the
director without prior notice.

(7) No lottery retailer shall advertise or otherwise display
advertising in any part of the lottery retailer's premises as a
licensed location which may be considered derogatory or
adverse to the operations or dignity of the lottery.

AMENDATORY SECTION (Amending WSR 07-11-154,
filed 5/22/07, effective 6/22/07)

WAC 315-04-200 Denial, suspension or revocation of
a license. The director may deny an application for or sus-
pend or revoke any license issued pursuant to these rules ((fer
one-or-mere-of the fellowing reasens)) if:

(1) ((Fatlure)) The applicant, lottery retailer, or any
employee or representative of the lottery retailer:

(a) Fails to meet or maintain the eligibility criteria for
license application and issuance established by chapter 67.70
RCW, or these rules;

(()Fatlure)) (b) Fails to account for lottery tickets
received or the proceeds of the sale of tickets or to post a
bond if required by the director or to comply with the instruc-
tions of the director concerning the licensed activity;

() Fatlure)) (c) Fails to pay to the lottery any obliga-

tion when due;

(4 —VHelating)) (d) Violates any of the provisions of
chapter 67.70 RCW, or these rules;

((5)Fatlare)) (e) Fails to file any return or report or to

keep records required by the director or by these rules;
((¢6)Eailure)) (f) Fails to pay any federal, state, or local
tax or indebtedness;
(D)) (g) Commits any fraud, deceit, misrepresentation,
or conduct prejudicial to public confidence in the lottery;
(€8 HEpubli . s ad | " l
Lieensees;
9 -Failure)) (h) Fails to sell a sufficient number of tick-

ets to meet administrative costs;

((H)Hthere—is—ahistory-of-thefis—orother forms—of
losses-oftickets-orrevenue-there-from:
“HFatlare)) (i) Fails to follow the instructions of the

director for the conduct of any particular game or special
event;

(2> Failure)) (j) Fails to follow security procedures of
the director for the handling of tickets or for the conduct of
any particular game or special event;

((#3))) (k) Makes a misrepresentation of fact to the pur-
chaser, or prospective purchaser, of a ticket, or to the general
public with respect to the conduct of a particular game or spe-
cial event or the status of a ticket;

(4 FEaitare)) (1) Fails to comply with lottery point-of-
sale requirements which have been published and dissemi-
nated to lottery retailers;

(5 Eatlure-erinability)) (m) Fails or is unable to meet
financial obligations as they fall due in the normal course of
business;

(-6 H-thereis-a)) (n) Delays in accounting or deposit-
ing in the designated depository the revenues from the ticket
sales;
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((#D)) (o) Has violated, or failed or refused to comply
with any of the provisions, requirements, conditions, limita-
tions, or duties imposed by chapter 9.46 RCW (Gambling
Act), or chapter 7, Laws of 1982 2nd ex. sess., or when a vio-
lation of any provisions of chapter 7, Laws of 1982 2nd ex.
sess., has occurred upon any premises occupied or operated
by any such person or over which he or she has substantial
control,

(%)) (p) Knowingly causes, aids, abets, or conspires
with another to cause any person to violate any of the laws of
this state;

((9Y)) (q) Has obtained a license by fraud, misrepresen-
tation, concealment, or through inadvertence or mistake;

((26Y)) (r) Has been convicted of, or forfeited bond upon
a charge of, or pleaded guilty to, forgery, larceny, extortion,
conspiracy to defraud, ((wHful)) willful failure to make
required payments or reports to a governmental agency at any
level, or filing false reports, or of any similar offense or
offenses, or of bribing or otherwise unlawfully influencing a
public official or employee of any state or the United States,
or of any misdemeanor, involving any gambling activity or
physical harm to individuals or involving moral turpitude, or
of any misdemeanor within the past six months of the license
application date, or of any felony within ten years of the
license application date; except as specifically provided by
law, the provisions of chapter 9.96A RCW apply. However,
RCW 9.96A.020 does not apply to a person who is required
to register as a sex offender under RCW 9A.44.130;

(D)) (s) Makes a misrepresentation of, or fails to dis-
close, a material fact to the commission or director on any
report, record, application form, or questionnaire required to
be submitted to the commission or director. Misrepresenta-
tion of, or failure to disclose, criminal history shall be consid-
ered a material fact for purposes of this section;

((22))) (1) Denies the commission or director or their
authorized representatives, including authorized local law
enforcement agencies, access to any place where a licensed
activity is conducted, or fails to promptly produce for inspec-
tion or audit any book, record, document, or item required by
law or these rules;

((23))) (u) Is subject to current prosecution or pending
charges, or a conviction which is under appeal, for any of the
offenses indicated under subsection ((26))) (1)(r) of this sec-
tion: Provided, That at the request of an applicant for an orig-
inal license, the director may defer decision upon the applica-
tion during the pendency of such prosecution or appeal;

((24))) (v) Has pursued or is pursuing economic gain in
an occupational manner or context which is in violation of the
criminal or civil public policy of this state if such pursuit cre-
ates probable cause to believe that the participation of such
person in lottery or gambling or related activities would be
inimical to the proper operation of an authorized lottery or
gambling or related activity in this state. For the purposes of
this section, occupational manner or context shall be defined
as the systematic planning, administration, management, or
execution of an activity for financial gain;

((25Y))) (w) Is a career offender or a member of a career
offender cartel or an associate of a career offender or career
offender cartel in such a manner which creates probable
cause to believe that the association is of such a nature as to
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be inimical to the policy of this state or to the proper opera-
tion of the authorized lottery or gambling or related activities
in this state. For the purposes of this section, career offender
shall be defined as any person whose behavior is pursued in
an occupational manner or context for the purpose of eco-
nomic gain utilizing such methods as are deemed criminal
violations of the public policy of this state. A career offender
cartel shall be defined as any group of persons who operate
together as career offenders.

(2) Public convenience is adequately served by other
licensees.

(3) There is a history of theft or other form of loss of tick-
ets or revenue from the locations specified on the license or
another licensed location owned or operated, in part or total,
by the same licensed retailer or applicant.

AMENDATORY SECTION (Amending WSR 91-11-033,
filed 5/9/91, effective 6/9/91)

WAC 315-04-205 Reapplication following license
denial or revocation. Unless otherwise specified in the final
decision or order, the director shall not grant a license based
on reapplication less than ninety days following the agency's
final decision or order of denial or revocation under WAC
315-04-200.

AMENDATORY SECTION (Amending WSR 94-11-027,
filed 5/6/94, effective 6/6/94)

WAC 315-04-210 Procedure if license is terminated,
suspended or revoked. (1) Upon termination, revocation, or
suspension of a lottery retailer's license for any reasons what-
soever, the lottery retailer must, by a date designated by the
director, render a final lottery accounting and surrender all
lottery property, as well as unsold lottery tickets which have
been placed in activated status, to the director.

(2) The director shall reimburse each retailer whose
license is terminated, suspended, or revoked for payments
made for unsold tickets which had been placed in activated
status prior to termination, suspension, or revocation which
the retailer returns to the director.

AMENDATORY SECTION (Amending WSR 87-01-057,
filed 12/16/86)

WAC 315-04-230 Licensing of enterprises operated
by or subject to jurisdiction of Indian tribes. (1) The direc-
tor is authorized to license as lottery retailers businesses
which are operated by federally recognized Indian tribes, or
operated upon lands subject to the jurisdiction of such Indian
tribes, if the tribal council of the tribe having jurisdiction has
passed an ordinance or resolution agreeing to the following
provisions:

(a) All matters relating to the issuance, suspension, and
revocation of such license, as well as the manner in which the
sale of lottery tickets is conducted by the licensee, shall be
governed exclusively by the laws of the state of Washington,
and no inconsistent tribal laws, ordinances, resolutions, or
rules exist or will be enacted.

(b) In the event of litigation involving the issuance, sus-
pension, or revocation of any such license, the conduct of the
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business as a lottery retailer, the financial relationship
between any licensee and the lottery or any other matter con-
nected with the lottery or its operation, the courts of the state
of Washington shall have jurisdiction, and venue shall be
proper only in Thurston County.

(¢) Administrative disputes shall be submitted to the
jurisdiction of the director, Washington state lottery, or any
lawfully appointed designee thereof, and shall be conducted
in accordance with Washington state law.

(d) Lottery employees and vendors, including investiga-
tors and enforcement officers, may enter upon trust lands and
property including lands owned by the tribe or its members,
solely for the purposes of conducting investigations and
enforcing the provisions of chapter 67.70 RCW.

(2) A certified copy of such ordinance or resolution shall
be filed along with the application for licensure of any busi-
ness located on Indian lands, or operated by an Indian tribe.

(3) In the event any law of the state of Washington relat-
ing to matters contained in subsection (1) of this section is
enacted, modified, or repealed, tribal laws, ordinances, reso-
lutions, or rules must be changed to be consistent with the
revised laws of the state of Washington. The director may (a)
suspend licenses issued pursuant to this section pending tribal
council action to make such changes, and/or (b) revoke such
licenses if the required changes are not made within ninety
days.
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PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed January 5, 2021, 7:56 a.m.]

Continuance of WSR 20-19-131.

Preproposal statement of inquiry was filed as WSR 20-
06-073.

Title of Rule and Other Identifying Information: Amend-
ing WAC 308-30-020 Definitions, 308-30-030 Application
process for notary public commission, 308-30-040 Approval
or denial of application, 308-30-050 Term of commission,
308-30-150 Completion of electronic notarial certificate,
308-30-200 Format of journals of notarial acts, 308-30-220
Fees for notarial acts, 308-30-270 Termination or suspension
of commission or endorsement; and adding new WAC 308-
30-290 Authorized remote notarial acts, 308-30-300 Stan-
dards for technology identity proofing, 308-30-310 Standards
for communication technology, 308-30-320 Certificate of
notarial act for remote notarial acts, and 308-30-330 Reten-
tion of audio-visual recordings and repositories.

Hearing Location(s): On February 9, 2021, at 1:30 p.m.,
virtual public hearing. Join virtually via Zoom at Meeting
[https://dol-wa.zoom.us/j/942681566697pwd=SnV2TWIW
MXZGVm9wRHpvblhsMFdHdz09, Passcode: 910920, or
iPhone one-tap: US: +12532158782,,94268156669
#,,,,¥910920# or +14086380968,,942681566694#,,,,*
910920#], or telephone: US: +1 253 215 8782 or +1 408 638
0968 or +1 669 900 6833 or +1 346 248 7799 or +1 312 626
6799 or +1 646 876 9923 or +1 301 715 8592. Webinar ID:
942 6815 6669, Passcode: 910920. In response to the corona-
virus disease 2019 (COVID-19) public health emergency, the
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department of licensing (DOL) will not provide a physical
location for this hearing to promote social distancing and the
safety of the citizens of Washington state. A virtual public
hearing, without a physical space, will be held instead. Pre-
senters and staff will participate remotely. The public may
call-in or join the meeting using the Webinar ID and Pass-
code or the information provided for the telephonic confer-
ence.

Date of Intended Adoption: February 10, 2021.

Submit Written Comments to: Dee Sharp, DOL, Busi-
ness and Professions Division, Notary Program, P.O. Box
3917, Seattle, WA 98124-3917, email notaries@dol.wa.gov,
by February 8, 2021.

Assistance for Persons with Disabilities: Contact Dee
Sharp, phone 360-664-1550, TTY 771 [711], email
notaries@dol.wa.gov, by February 8, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Rule changes are
necessary to update the WAC to incorporate changes
required by SB 5641 to establish rules for remote notarization
being performed by licensed Washington notaries. SB 5641
is effective October 1, 2020, as passed by the 2019 Washing-
ton legislature to allow licensed Washington notaries to per-
form remote notarizations.

Reasons Supporting Proposal: Rule modifications and
adoptions are proposed to comply with the state legislature's
intent to allow licensed Washington notaries to perform
remote notarizations.

Statutory Authority for Adoption: RCW 42.45.250.
Statute Being Implemented: None.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DOL, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Dee Sharp, 2000 4th Ave-
nue West, Olympia, WA 98507, 360-664-1550.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required under sub-
sections (5)(b)(ii) and (v) of RCW 34.05.328 as these rules
relate to business and professional licensing application pro-
cesses and are dictated by statute.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute; and
rules set or adjust fees under the authority of RCW
19.02.075 or that set or adjust fees or rates pursuant
to legislative standards, including fees set or
adjusted under the authority of RCW 19.80.045.

January 5, 2021
Damon Monroe
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-020 Definitions. Words and terms used
in these rules have the same meaning as in the Revised Uni-
form Law on Notarial Acts, RCW 42.45.010.

"Appear personally" means;

(a) Being in the same physical location as another indi-
vidual and close enough to see, hear, communicate with, and
exchange tangible identification credentials with that individ-
ual; or

(b) For remote notarial acts, being in a different physical
location from another individual but able to see, hear, and
communicate with that individual by means of communica-
tion technology.

"Commission" is equivalent to the term "license" as
defined in RCW 18.235.010(6).

"Department" means the Washington state department of
licensing.

"Director" means the director of the department of
licensing or the director's designee.

"Electronic journal" means a chronological record of
notarizations maintained by a notary public in an electronic
format in compliance with these rules.

"Electronic notarial acts" means notarizations or notarial
acts with respect to electronic records.

"Electronic notarial certificate" means the part of, or
attachment to, an electronic record that is completed by the
notary public, contains the information required under RCW
42.45.130 and the notary's official stamp, bears that notary's
electronic signature, and states the facts attested to by the
notary in a notarization performed on an electronic record.

"Enroll" and "enrollment" mean a process for registering
a notary public with a technology provider to access and use
a tamper-evident technology in order to perform electronic
notarial acts.

"Principal" means:

(a) An individual whose electronic signature is nota-
rized; or

(b) An individual, other than a witness required for an
electronic notarial act, taking an oath or affirmation from the
notary public.

"Remote notarial act" means a notarization that is per-
formed using audio-video technology that meets the require-
ments in WAC 308-30-310 that allows for direct interaction
between the notary and the individuals that are remotely
located.

"Sole control" means at all times being in the direct
physical custody of the notary public or safeguarded by the
notary with a password or other secure means of authentica-
tion.

"Tamper-evident technology" means a set of applica-
tions, programs, hardware, software, or other technologies
designed to enable a notary public to perform electronic
notarial acts and to display evidence of any changes made to
an electronic record.

"Technology provider" means an individual or entity that
offers the services of a tamper-evident technology for elec-
tronic notarial acts.

"Venue" means the state and county where the notary
public is physically located while performing a notarial act.
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AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-030 Application process for notary
public commission. (1) To apply for a notary public com-
mission, an applicant who meets the requirements of RCW
42.45.200(2) shall submit an application on forms provided
by the department. The application shall include:

(a) Evidence of a ten thousand dollar surety bond, signed
by the notary public, that conforms to RCW 42.45.200(4);

(b) Payment of the prescribed fee; and

(c) A signed and notarized oath of office.

(2) As part of a notary public commission application, an
applicant shall provide both their legal name and their com-
mission name. The applicant's commission name must con-
tain their surname, and at least the initials of the applicant's
first and middle name.

(3) To apply for an electronic records notary public
endorsement, an applicant who meets the requirements of
RCW 42.45.200(7) shall submit an electronic records notary
public application on forms provided by the department and
pay the prescribed fee.

(4) An applicant may only apply for an electronic
records notary public endorsement if:

(a) They currently hold an active notary public commis-
sion; or

(b) They are applying for a notary public commission
and an electronic records notary public endorsement simulta-
neously.

(5) An individual applying for an electronic records
notary public endorsement must inform the department
within thirty days of applying of the tamper-evident technol-
ogy provider that they have enrolled with before they per-
form their first electronic notarial act.

(6) To apply for a remote notary endorsement, an elec-
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records notary public endorsement, and/or a remote notary
endorsement, the department shall approve the application
and issue the notary public commission ((ef)) and/or any
appropriate endorsements.

(2) If the department receives an incomplete or invalid
application, the department shall hold the application for
thirty calendar days to allow the applicant to cure any defects.
After the thirty day period, the application shall be canceled
and any application fees forfeited.

(3) An applicant may not perform any notarial acts on a
tangible or electronic record before receiving a notary public
commission and the appropriate endorsement from the
department.

(fl) ((A—m%&w—pﬂbﬁfmaﬁ&et—peffef.m—aﬂy—e}ee&eﬂ%e
public-endorsementfrom-the-department:

5))) The department may deny a commission or
endorsement application if the applicant fails to comply with
these rules or does not meet the requirements for licensure.

AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-050 Term of commission. (1) The term
of a notary public commission shall expire on the expiration
date of the notary public's surety bond, no more than four
years after their commission date.

(2) Unless terminated pursuant to WAC 308-30-270, an
electronic records notary public endorsement ((is)) and the
remote notary endorsement are valid from the date the
endorsement is issued by the department, and continues as
long as the notary public's current commission remains valid.

AMENDATORY SECTION (Amending WSR 18-12-028,

tronic records notary public shall submit a remote notary
endorsement application on forms provided by the depart-
ment.

(7) An applicant may only apply for a remote notary
endorsement if’

(a) They currently hold an active notary public commis-

sion with an electronic records notary public endorsement;
(b) They currently hold an active notary public commis-
sion, and are applying for an electronic records notary public
endorsement and a remote notary endorsement simultane-
ously: or
(c) They are applying for a notary public commission, an

electronic records notary public endorsement, and a remote
notarial acts endorsement simultaneously.
(8) A notary public shall reapply with the department for
each commission term before performing notarial acts.
() (9) A notary public may elect not to apply for an
electronic records notary public endorsement or a remote
notary endorsement.

AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-040 Approval or denial of application.
(1) Upon ((the)) an applicant's fulfillment of the requirements
for a notary public commission ((e¥)) and/or an electronic

filed 5/29/18, effective 7/1/18)

WAC 308-30-150 Completion of electronic notarial
certificate. (1) For every electronic notarial act and remote
notarial act, a notary public shall complete an electronic
notarial certificate that complies with the requirements of
these rules, RCW 42.45.130 and 42.45.140.

(2) An electronic notarial certificate shall be completed
at the time of notarization and in the ((physteal)) presence of
the principal.

AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-200 Format of journals of notarial acts.
(1) A tangible notarial journal shall:

(a) Be a permanent, bound book with numbered pages;
and

(b) Have the capacity to record for each notarial act:

(1) The information required by RCW 42.45.180(4);

(i1) A description of the notary public's method of identi-
fying the principal; and

(iii) The principal's signature, or the signature of an
authorized party in compliance with RCW 42.45.070, or a
notation in the notary journal that the notarial act was per-
formed via remote notarization.
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(2) If a notary public keeps an electronic journal pursu-
ant to RCW 42.45.180(3), the electronic journal shall:

(a) Be maintained only in addition to the tangible jour-
nal;

(b) Have the capacity to record the information required
for a tangible notarial journal;

(c) Enable access by a password or other secure means of
authentication;

(d) Be tamper-evident;

(e) Create a duplicate record of the journal as a backup;
and

(f) Be capable of providing tangible or electronic copies
of any entry made in the journal.

(3) A notary public's journal is the exclusive property of
the notary public, and shall not be surrendered to an employer
upon demand or termination, whether the employer paid for
the journal or the notary's bond or application fees.

(4) A notary performing remote notarization must main-
tain a tangible notary journal as required in RCW 42.45.180
and WAC 308-30-190, this section, and WAC 308-30-210.
Notaries performing remote notarization are not required to
collect and maintain the signatures of the signers when those
notarizations were performed remotely. Notaries must note in
their tangible notary log that a notarization was performed
remotely.

AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-220 Fees for notarial acts. (1) The max-
imum fees a notary may charge for notarial acts are:

Notarial Act Fee
Witnessing or attesting a signature $10.00
Taking an acknowledgment or a verifi-

cation upon oath or affirmation $10.00
Certifying or attesting a copy $10.00
Administering an oath or affirmation $10.00
Certifying that an event has occurred or

an act has been performed $10.00

(2) A notary public need not charge for notarial acts.

(3) A notary public may not charge fees for receiving or
noting a protest of a negotiable instrument.

(4) A notary public may additionally charge the actual
costs of copying any instrument or record.

(5) A notary public may charge a travel fee when travel-
ing to perform a notarial act if:

(a) The notary public and the individual requesting the
notarial act agree upon the travel fee in advance of the travel;
and

(b) The notary public explains to the individual request-
ing the notarial act that the travel fee is in addition to the
notarial fee in subsection (1) of this section and is not
required by law.

(6) Notwithstanding the maximum fees set forth in sub-
section (1) of this section and the prohibition set forth in sub-
section (3) of this section, a notary public may charge a max-
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imum fee of twenty-five dollars to perform a remote notarial
act.

AMENDATORY SECTION (Amending WSR 18-12-028,
filed 5/29/18, effective 7/1/18)

WAC 308-30-270 Termination or suspension of com-
mission or endorsement. (1) The department may take
action against the commission and/or endorsement of a
notary public who fails to comply with these rules as pro-
vided in RCW 42.45.210, 42.45.270, and chapter 18.235
RCW. Any restriction, suspension, or revocation of a notary
public's commission will automatically have the same effect
on any endorsement the notary public holds.

(2) A notary public may terminate their notary public
commission and/or electronic records endorsement or remote
notary endorsement by notifying the department of this intent
in writing and disposing of all or any part of a tamper-evident
technology in the notary's control whose purpose was to per-
form electronic notarizations.

(3) A notary public may terminate the electronic records
notary public endorsement or the remote notary endorsement
and maintain the underlying notary public commission.

(4) A notary public whose commission is terminated or
expired, either by the notary or the department, shall disable
their official stamp by destroying, defacing, damaging, or
securing the device against use. The notary shall maintain
their notarial journals for ten years as required by RCW
42.45.180 and WAC 308-30-210.

NEW SECTION

WAC 308-30-290 Authorized remote notarial acts.
(1) A notary public who has received both an electronic
records notary public endorsement and a remote notarial acts
endorsement from the department may perform the following
remote notarial acts:

(a) Taking an acknowledgment;

(b) Taking a verification on oath or affirmation;

(c) Witnessing or attesting a signature;

(d) Certifying or attesting a copy;

(e) Certifying that an event has occurred or an act has
been performed; and

(f) Noting a protest of a negotiable instrument, if the
notary public is:

(i) Acting under the authority of an attorney who is
licensed to practice law in this state or another state; or

(i1) Acting under the authority of a financial institution
regulated by this state, another state, or the federal govern-
ment.

(2) In performing remote notarial acts, a notary public
shall comply with all requirements for electronic notarial acts
under this chapter.

NEW SECTION

WAC 308-30-300 Standards for identity proofing. (1)
In performing remote notarial acts, if a notary public does not
have satisfactory evidence of the identity of a remotely
located individual under subsection (4) of this section, the
notary public must reasonably verify the individual's identity
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through two different types of identity proofing consisting of
a credential analysis procedure and a dynamic knowledge-
based authentication assessment as provided in subsections
(2) and (3) of this section.

(2) Credential analysis must use public or private data
sources to confirm the validity of the identification credential
presented by a remotely located individual and shall, at a
minimum:

(a) Use automated software processes to aid the notary
public in verifying the identity of each remotely located indi-
vidual;

(b) Require the identification credential to pass an
authenticity test, consistent with sound commercial practices,
that uses appropriate technologies to confirm the integrity of
visual, physical, or cryptographic security features and to
confirm that the identification credential is not fraudulent or
inappropriately modified;

(c) Use information held or published by the issuing
source or an authoritative source, as available and consistent
with sound commercial practices, to confirm the validity of
personal details and identification credential details; and

(d) Enable the notary public visually to compare for con-
sistency the information and photograph on the identification
credential and the remotely located individual as viewed by
the notary public in real time through communication tech-
nology.

(3) A dynamic knowledge-based authentication assess-
ment is successful if it meets the following requirements:

(a) The remotely located individual must answer a quiz
consisting of a minimum of five questions related to the indi-
vidual's personal history or identity formulated from public
or private data sources;

(b) Each question must have a minimum of five possible
answer choices;

(c) At least eighty percent of the questions must be
answered correctly;

(d) All questions must be answered within two minutes;

(e) If the remotely located individual fails the first
attempt, the individual may retake the quiz one time within
twenty-four hours;

(f) During a retake of the quiz, a minimum of forty per-
cent of the prior questions must be replaced;

(g) If the remotely located individual fails the second
attempt, the individual is not allowed to retry with the same
online notary public within twenty-four hours of the second
failed attempt; and

(h) The notary public must not be able to see or record
the questions or answers.

(4) A notary public has satisfactory evidence of the iden-
tity of a remotely located individual if:

(a) The notary public has personal knowledge of the
identity of the individual; or

(b) The individual is identified by oath or affirmation of
a credible witness in accordance with the following require-
ments:

(1) To be a credible witness, the witness must have per-
sonal knowledge of the remotely located individual;

(i1) The notary public must have personal knowledge of
the credible witness or verify the identity of the credible wit-
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ness by two different types of identity proofing in accordance
with subsections (1), (2), and (3) of this section; and

(iii) A credible witness may be outside the physical pres-
ence of the notary public or remotely located individual if the
notary public, credible witness, and remotely located individ-
ual can communicate by using communication technology.

NEW SECTION

WAC 308-30-310 Standards for communication
technology. (1) Communication technology for remote
notarial acts must provide for synchronous audio-visual feeds
of sufficient audio clarity and video resolution to enable the
notary public and remotely located individual to see and
speak with each other. The process must provide a means for
the notary public reasonably to confirm that an electronic
record before the notary public is the same record in which
the remotely located individual made a statement or on which
the remotely located individual executed a signature.

(2) Communication technology must provide reasonable
security measures to prevent unauthorized access to:

(a) The live transmission of the audio-visual feeds;

(b) The methods used to perform identify verification;
and

(c) The electronic record that is the subject of the remote
notarial act.

(3) If a remotely located individual must exit the work-
flow, the individual must restart the identify verification pro-
cess required under WAC 308-30-300 from the beginning.

NEW SECTION

WAC 308-30-320 Certificate of notarial act for
remote notarial acts. (1) A form of notarial certificate for a
remote notarial act satisfies the requirement of RCW 42.45.-
280(4) and 42.45.130 (1)(g) if it is in the form provided by
applicable law and contains a statement substantially as fol-
lows: "This notarial act involved the use of communication
technology."

(2) A short form of acknowledgment prescribed in RCW
42.45.140 satisfies the requirement of RCW 42.45.280(4)
and 42.45.130 (1)(g) if it is in substantially one of the follow-
ing forms for the purposes indicated:

(a) For an acknowledgment in an individual capacity:

State of Washington

County of

This record was acknowledged before me by means of
communication technology on (date) by (name(s) of individ-
uals).

(Signature of notary public)

Notary Public
(Electronic official
stamp)

(My commission expires: ....)

(b) For an acknowledgment in a representative capacity:
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State of Washington

County of .......

This record was acknowledged before me by means of
communication technology on (date) by (name(s) of individ-
uals) as (type of authority, such as officer or trustee) of (name
of party on behalf of whom the instrument was executed).

(Signature of notary public)

Notary Public
(Electronic official
stamp)

(My commission expires: . ...)

(c) For verification on oath or affirmation:

State of Washington

County of .......

Signed and sworn to (or affirmed) before me by means
of communication technology on (date) by (name(s) of indi-
viduals making statement).

(Signature of notary public)

Notary Public
(Electronic official
stamp)

(My commission expires: . ...)

(d) For witnessing or attesting a signature:

State of Washington

County of .......

Signed or attested before me by means of communica-
tion technology on (date) by (name(s) of individuals).

(Signature of notary public)

Notary Public
(Electronic official
stamp)
(My commission expires: ....)
NEW SECTION

WAC 308-30-330 Retention of audio-visual record-
ings and repositories. (1) A notary public must retain any
audio-visual recording created under RCW 42.45.280 (3)(c)
in a computer or other electronic storage device that protects
the recording against unauthorized access by password or
other secure means of authentication. The recording must be
created in an industry-standard audio-visual file format and
must not include images of any electronic record that was the
subject of the remote notarial act.
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(2) An audio-visual recording must be retained for at
least ten years after the recording is made.

(3) A notary public must take reasonable steps to ensure
that a backup of the audio-visual recording exists and is
secure from unauthorized use.

(4) The fact that the notary public's employer, contractor,
or repository keeps or stores any audio-visual recordings
shall not relieve the notary of the duties required by these
rules.

(5) The personal representative or guardian of a notary
public shall follow RCW 42.45.280(6) related to the disposi-
tion of the notary public's audio-visual recordings upon the
death or adjudication of incompetency of the notary public.

(6) The notary public, or the notary's personal represen-
tative or guardian, shall provide access instructions to the
department for any audio-visual recordings maintained or
stored by the notary, upon commission resignation, revoca-
tion, or expiration without renewal, or upon the death of adju-
dication of incompetency of the notary.

(7) A notary public, or the notary's personal representa-
tive or guardian, may by written contract engage a third party
to act as a repository to provide the storage required by this
section. A third party under contract under this section shall
be deemed a repository under RCW 42.45.280(6).

(8) Any contract under subsection (7) of this section
must:

(a) Enable the notary public, or the notary's personal rep-
resentative or guardian, to comply with the retention require-
ments of this section even if the contract is terminated; or

(b) Provide that the information will be transferred to the
notary public, or to the notary's personal representative or
guardian, if the contract is terminated.

WSR 21-02-070
PROPOSED RULES
GAMBLING COMMISSION
[Filed January 5, 2021, 10:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
03-157.

Title of Rule and Other Identifying Information: WAC
230-11-025 Bundling and selling tickets at a discount, and
230-11-055 Authorized alternative drawing formats.

Hearing Location(s): On February 11, 2021, at 9:00 a.m.,
at Washington State Gambling Commission, 4565 7th Ave-
nue S.E., Lacey, WA 98503. Public hearings will take place
at scheduled commission meetings. The meeting dates, times,
and locations are tentative. Visit our website at www.wsgc.
wa.gov approximately seven days prior to the meeting, select
"The Commission," and then select "Public Meetings" to
confirm the hearing date, location, start time, and agenda
items.

Date of Intended Adoption: February 11, 2021.

Submit Written Comments to: Ashlie Laydon, P.O. Box
42400, Olympia, WA 98504-2400, email rules.coordinator@
wsge.wa.gov, fax 360-486-3632, by January 29, 2021.
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Assistance for Persons with Disabilities: Contact Julie
Anderson, phone 360-486-3453, TTY 360-496-3637, email
julie.anderson@wsgc.wa.gov, by January 29, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The gambling
commission is considering amending WAC 230-11-025 Bun-
dling and selling tickets at a discount, to allow additional dis-
count levels, and WAC 230-11-055 Authorized alternative
drawing formats, to authorize two additional alternative
drawing formats.

Reasons Supporting Proposal: The changes proposed
above would offer additional options to nonprofit organiza-
tions when conducting raffles.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: RCW 9.46.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Brian Considine, Attorney, 4565 7th Avenue S.E., Lacey,
WA 98503, 360-486-3469; Implementation: David Trujillo,
Director, 4565 7th Avenue S.E., Lacey, WA 98503, 360-486-
3512; and Enforcement: Tina Griffin, Assistant Director,
4565 7th Avenue S.E., Lacey, WA 98503, 360-486-3546.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328 (5)(a)().

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rule change was initiated by staff after discussions with non-
profit organizations regarding obstacles they face when con-
ducting raffles. The proposed changes would allow charitable
and nonprofit organizations the option of offering additional
discount levels and/or two additional alternative drawing for-
mats when conducting raffles. It is unlikely that the imple-
mentation of either of these options would have any addi-
tional costs associated with them compared to the raffle
options already allowed under current rules, they simply offer
more flexibility for the operator, therefore a small business
economic impact statement is not necessary.

January 5, 2021
Ashlie Laydon
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-20-040,
filed 9/26/06, effective 1/1/08)

WAC 230-11-025 Bundling and selling tickets at a
discount. (1) Licensees may put tickets together in a bundle
and sell them at a discount level if they:

(a) Create the discount ((plan)) levels before selling any
raffle tickets; and

(b) Do not change the discount ((plar)) levels during the
raffle; and

(c) Make single nondiscounted tickets available to all
participants; and
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(d) Use ((enty-one)) up to three discount ((ptan)) levels
for each raffle; and

(2) Booklets of bundled discounted tickets must contain
the number of tickets named in the discount ((plen)) levels;
and

(3) Licensees must not remove tickets from a booklet to
sell them individually; and

(4) Each booklet of bundled tickets must have the fol-
lowing information printed on the cover:

(a) A description of the discount ((pten)) levels; and

(b) The number of tickets in the booklet; and

(c) The total cost of the booklet; and

(d) A consecutive number; and

(5) Licensees must establish controls and accounting
procedures necessary to determine gross gambling receipts
from ticket sales.

AMENDATORY SECTION (Amending WSR 13-19-056,
filed 9/16/13, effective 10/17/13)

WAC 230-11-055 Authorized alternative drawing
formats. Except for enhanced raffles, licensees may use the
following types of alternative drawing formats or similar ran-
dom selection processes:

(Moekraces:))

(1) Mock races. The licensee sells participants consecu-
tively numbered tickets that identify a specific corresponding
numbered mock animal(s), ball(s), or other similar object(s)
that can use natural elements to move the objects (water,
gravity, wind) in a race. All objects must be identical in
weight, size, and shape, to have an equal opportunity to win.
The licensee must release all objects simultaneously at a start
line. The first numbered object to cross the finish line wins.

((Poker+uns:))

(2) Poker runs. The licensee sells participants consecu-
tively numbered tickets or poker tally sheets to participants.
Participants travel a predetermined course with predeter-
mined drawing stations (typically five drawing stations). At
each drawing station, participants draw one playing card for
each ticket purchased. Station attendants must verify the card
drawn and record the card value on the poker ticket tally
sheet. After all participants have completed the course, the
participant with the best recorded poker hand wins.

((Betterops:))

(3) Ball drops. The licensee sells participants consecu-
tively numbered tickets that identify a specific corresponding
numbered ball. All balls must be equal in size, weight, and
shape, to have an equal opportunity to win. The licensee sus-
pends all purchased numbered balls in the air and simultane-
ously releases them over a target zone. The ball, closest or
first, to hit the predetermined target wins.

((Animetptops:))

(4) Animal plops. The licensee sells participants consec-
utively numbered tickets that identify a specific correspond-
ing square on a numbered grid. The licensee releases the ani-
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mal into the grid area until the animal has completed its plop.
The numbered square containing the plop wins.

(Muttiptestage-drawings:))

(5) Multiple stage drawings. The licensee sells partici-
pants consecutively numbered tickets. The licensee uses mul-
tiple drawing phases to eliminate participants until the
licensee declares the remaining ticket holder(s) the winner(s).
The licensee may use second element of chance plans as long
as the plans meet the criteria set out in WAC 230-11-060.

((Bueket-+affles-))

(6) Bucket raffles. The licensee sells participants consec-
utively numbered tickets. Participants place their tickets into
any number of separate buckets or other receptacles for sepa-
rate prizes. We consider the multiple drawings one single raf-
fle. If licensees use different tickets for each receptacle, we
consider each drawing an individual raffle.

((Calendarratfles:))

(7) Calendar raffles. The licensee sells participants con-
secutively numbered calendars with removable stubs. The
licensee places all sold calendar stubs into the drawing recep-
tacle. On predetermined dates identified on the calendar, the
licensee conducts drawings. The licensee places all winning
stubs back into the drawing receptacle for future drawings.

(8) Heads/tails raffles. The licensee sells participants
consecutively numbered tickets. Every participant who pur-
chased a ticket stands up and places their hands on either their
head or their tail. The licensee then flips a coin to determine
heads or tails. Participants who selected the losing outcome
(heads or tails) must sit down. The process is repeated until
there is only one participant standing and they win the prize.

(9) Number raffles. The licensee sells participants con-
secutively numbered tickets. The participants select a number
from a spot or square on a grid or from a list of numbers. The
licensee then draws a number(s) that corresponds to the num-
bers on the grid or list to determine the winner(s).

WSR 21-02-072
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed January 5, 2021, 2:54 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
15-036.

Title of Rule and Other Identifying Information: WAC
182-530-5000 Billing requirements—Pharmacy claim pay-
ment.

Hearing Location(s): On February 9, 2021, at 10:00 a.m.
In response to the coronavirus disease 2019 (COVID-19)
public health emergency, the agency will not provide a phys-
ical location for this hearing. This promotes social distancing
and the safety of the citizens of Washington state. A virtual
public hearing, without a physical meeting space, will be held
instead. To attend the virtual public hearing, you must regis-
ter at the following link https://attendee.gotowebinar.com/
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register/3206809637312512526. Webinar ID: 760-399-595.
After registering, you will receive a confirmation email con-
taining the information about joining the webinar.

Date of Intended Adoption: Not sooner than February
10, 2021.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by February 9, 2021.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, telecom-
munication[s] relay service 711, email amber.lougheed@hca.
wa.gov, by January 22, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
amending this rule to revise the signature requirement for
pharmacy products dispensed and delivered directly to a
medicaid client or their provider's office. The proposed rule
requires either the client or the provider to sign for delivered
products.

Reasons Supporting Proposal: The new signature
requirement ensures proof of delivery for prescriptions sent
to a provider's office, which decreases the potential for med-
icaid fraud and duplicate billing.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Not applicable.

Name of Proponent: Health care authority (HCA), gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Melinda Froud, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1408; Implementation and Enforcement: Amy
Irwin, P.O. Box 45502, Olympia, WA 98504-5502, 360-725-
1673.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. This rule mak-
ing does not impose any costs on businesses.

January 5, 2021
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-01-046,
filed 12/9/15, effective 1/9/16)

WAC 182-530-5000 Billing requirements—Phar-
macy claim payment. (1) When billing the medicaid agency
for pharmacy services, providers must:

(a) Use the appropriate agency claim form or electronic
billing specifications;
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(b) Include the actual eleven-digit national drug code
(NDC) number of the product dispensed from a rebate eligi-
ble manufacturer;

(c) Bill the agency using metric decimal quantities which
is the National Council for Prescription Drug Programs
(NCPDP) billing unit standard;

(d) Meet the general provider documentation and record
retention requirements in WAC 182-502-0020; and

(e) Maintain proof of delivery receipts.

(i) When a provider delivers an item directly to the client
or the client's authorized representative, the provider must be
able to furnish proof of delivery, including ((sigrature;)) the
signature of either the client or the provider, the client's name,
and a detailed description of the item or items delivered.

(i1) When a provider mails an item to the client, the pro-
vider must be able to furnish proof of delivery including a
mail log.

(iii)) When a provider uses a delivery or shipping service
to deliver items, the provider must be able to furnish proof of
delivery and it must:

(A) Include the delivery service tracking slip with the
client's name or a reference to the client's package or pack-
ages; the delivery service package identification number; and
the delivery address.

(B) Include the supplier's shipping invoice, with the cli-
ent's name; the shipping service package identification num-
ber; and a detailed description.

(iv) Make proof of delivery receipts available to the
agency upon request.

(2) When billing drugs under the expedited authorization
process, providers must insert the authorization number,
which includes the corresponding criteria code or codes in
the appropriate data field on the drug claim.

(3) Pharmacy services for clients on restriction under
WAC 182-501-0135 must be prescribed by the client's pri-
mary care provider and are paid only to the client's primary
pharmacy, except in cases of:

(a) Emergency;

(b) Family planning services; or

(c) Services properly referred from the client's assigned
pharmacy or physician/ARNP.

WSR 21-02-073
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
[Filed January 5, 2021, 3:26 p.m.]

The gambling commission would like to withdraw CR-
102 WSR 20-19-084, filed on September 16, 2020, proposing
to amend WAC 230-06-035 Credit, loans, or gifts prohibited,
and 230-14-047 Standards for electronic video pull-tab dis-
pensers, to accept credit cards as a payment method option
for card games, pull-tabs, and bingo.

At their December 17, 2020, public meeting, commis-
sioners chose to withdraw rule making at this time citing that
there needed to be more analysis and stakeholder work on
how the proposed rule may contribute to problem gambling
and a broader discussion on the role of credit cards used in the
gambling industry.
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Ashlie Laydon
Rules Coordinator
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PROPOSED RULES
UNIVERSITY OF WASHINGTON
[Filed January 5, 2021, 3:46 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
21-064.

Title of Rule and Other Identifying Information: Chapter
478-121 WAC, Student conduct code for the University of
Washington.

Hearing Location(s): On February 16, 2021, at 9:00 -
10:00 a.m. This will be held via video and phone conference
and the link will be available on the University Policy and
Rules Website [https://www.washington.edu/rules/wac/].
Due to the governor's restrictions on in-person gatherings, the
University of Washington will hold the public hearing via
video and phone conference and will have the link and details
located on the University Policy and Rules Website [https://
www.washington.edu/rules/wac/].

Date of Intended Adoption: March 10, 2021.

Submit Written Comments to: Barbara Lechtanski,
Director and State Rules Coordinator for the University Pol-
icy and Rules Office, Box 351210 Seattle, WA 98195-1210,
email rules@uw.edu, by February 16, 2021, end of business.

Assistance for Persons with Disabilities: Contact disabil-
ity services office, phone 206-543-6450, fax 206-685-7264,
TTY 206-543-6452, email dso@uw.edu, by February 5,
2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The university
edited sections and created new sections to update current
chapter 478-121 WAC, Student conduct code for the Univer-
sity of Washington, in order to be in compliance with the new
United States Department of Education (DOE) Title IX regu-
lations that went into effect on August 14, 2020.

Reasons Supporting Proposal: The new DOE Title IX
regulations went into effect, and in order to maintain compli-
ance with these new regulations, the University of Washing-
ton updated existing sections and created new sections to our
current chapter 478-121 WAC, Student conduct code for the
University of Washington. Agencies not in compliance
would be at risk of losing federal funding. The university cur-
rently has an emergency rule filed to maintain compliance
while we complete this permanent rule making.

Statutory Authority for Adoption: RCW 28B.20.130.

Statute Being Implemented: 34 C.F.R. Part 106.

Rule is necessary because of federal law, 34 C.F.R. Part
106.

Name of Proponent: University of Washington, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mags Alex, Deputy Title IX Coordinator, 4311 11th Avenue
N.E., Seattle, WA 98105, 206-221-7932; Implementation:
Valery Richardson, Title IX Coordinator, 4311 11th Avenue
N.E., Seattle, WA 98105, 206-221-7932; and Enforcement:
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Jane Yung, Executive Compliance and Risk Officer, 4311
11th Avenue N.E., Seattle, WA 98105, 206-221-7932.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to the university,
and the university has not voluntarily decided to apply it.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or comply with
federal statute or regulations. Citation of the specific federal
statute or regulation and description of the consequences to
the state if the rule is not adopted: 34 C.F.R. Part 106, DOE,
Title IX regulation updates. If a university is not in compli-
ance, they could risk the loss of federal funding.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rule has no
impact on small businesses.

January 5, 2021

Barbara Lechtanski
Director of the University
Policy and Rules Office
and State Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-020 General application of the stu-
dent conduct code. This conduct code applies to all students
from the time of admission through the actual conferral of a
degree, including any period between terms of enrollment.

The disciplinary sanctions specified in WAC 478-121-
210, up to and including suspension or dismissal, may be
imposed on any student or student organization found
responsible for prohibited conduct set forth in WAC 478-
121-100 through 478-121-173, WAC 478-121-605, and as
described in relevant university policies.

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-040 Jurisdiction of the university. (1)
The scope of the university's jurisdiction includes reports that
prohibited conduct occurred:

(a) On any university premises or in connection with any
university-sponsored program or activity, regardless of the
location of the program or activity; or

(b) Off campus (i.e., conduct that does not occur on uni-
versity premises or in the context of a university-sponsored
program or activity) where: The university reasonably deter-
mines that the conduct adversely affects a university interest
or, has continuing adverse effects or may create a hostile
environment on university premises or in the context of a uni-
versity-sponsored program or activity.

(2) Nothing in this conduct code shall be construed to
limit academic action that may be taken by schools, colleges,
or programs against a respondent based on an established
violation of this conduct code that demonstrates a failure to
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meet the academic and/or professional standards of the
school, college, or program.

(3) If a respondent withdraws from the university (or
fails to reenroll) while a conduct proceeding is pending, the
university may move forward with the conduct proceeding
and, if so, the respondent will be provided with a continued
opportunity to participate.

(4) Under regulations established by the United States
Department of Education, 34 C.F.R. Part 106, the prohibited
conduct defined in WAC 478-121-605 must be addressed as
provided under Part VII of this code, not as provided under
Parts II through V, if, and only if: It is alleged to have
occurred in a university education program or activity, and it

is against a person in the United States.

AMENDATORY SECTION (Amending WSR 17-15-068,
filed 7/14/17, effective 8/18/17)

WAC 478-121-100 General application. Prohibited
conduct under this code includes, but is not limited to, the
prohibited conduct described in WAC 478-121-100 through
478-121-173, WAC 478-121-605, and relevant university
policies. For additional interpretation of prohibited conduct,
see Student Governance and Policies, chapter 209, student
conduct policy for academic misconduct and behavioral mis-
conduct, and chapter 210, student conduct policy for discrim-
inatory and sexual harassment, intimate partner violence,
sexual misconduct, stalking, and retaliation ((and-€chapter

behavioralmiseonduet)).
PART VII

COMPLIANCE WITH DEPARTMENT OF EDUCA-
TION FEDERAL REGULATIONS REGARDING SEX-
UAL HARASSMENT

NEW SECTION

WAC 478-121-600 Scope of Part VII. The United
States Department of Education federal regulations, 34
C.F.R. Part 106, establish a definition of "sexual harassment"
that includes all of the prohibited conduct listed under WAC
478-121-605 (Department of Education federal regulations
prohibited conduct or EDFR prohibited conduct). The con-
duct listed under WAC 478-121-605 is prohibited conduct
under this code and is subject to the procedures set forth
under Part VII of this code if, and only if:

(1) The EDFR prohibited conduct occurs in a university
education program or activity; and

(2) The EDFR prohibited conduct is against a person in
the United States.

EDFR prohibited conduct that does not meet both of
these requirements or is reported by a person who is not eli-
gible to file a formal complaint under WAC 478-121-625 is
subject to Parts II through V of this code.

For the purposes of Part VII of this code, "education pro-
gram or activity" includes locations, events, or circumstances
over which the university exercised substantial control over
both the respondent and the context in which the EDFR pro-
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hibited conduct occurred and also includes any building
owned or controlled by a recognized student organization.
Part VII only applies to formal complaints made on or after
August 14, 2020, and only when 34 C.F.R. Part 106 is
deemed enforceable by law and/or by United States courts.

NEW SECTION

WAC 478-121-605 Department of Education federal
regulations prohibited conduct (sexual harassment).
Department of Education federal regulations (EDFR) define
"sexual harassment" as conduct on the basis of sex that satis-
fies one or more of the following, which are referred to col-
lectively under this code as "EDFR prohibited conduct":

(1) EDFR hostile environment sexual harassment. EDFR
hostile environment sexual harassment is unwelcome con-
duct determined by a reasonable person to be so severe, per-
vasive, and objectively offensive that it effectively denies a
person equal access to the university's education program or
activity.

(2) EDFR sexual assault. EDFR sexual assault includes a
sex offense under the uniform crime reporting system of the
Federal Bureau of Investigation. Specifically, EDFR sexual
assault means one or more of the following:

(a) The penetration, no matter how slight, of the vagina
or anus with any body part or object, or oral penetration by a
sex organ of another person, without the consent of the com-
plainant.

(b) The oral or anal sexual intercourse with a com-
plainant, without the consent of the complainant, including
instances where the complainant is incapable of giving con-
sent because of age or because of temporary or permanent
mental or physical incapacity.

(c) The use of an object or instrument to penetrate, how-
ever slightly, the genital or anal opening of the body of a
complainant, without the consent of the complainant, includ-
ing instances where the complainant is incapable of giving
consent because of age or because of temporary or permanent
mental or physical incapacity.

(d) The touching of the private body parts of a com-
plainant (e.g., buttocks, groin, breasts) for the purpose of sex-
ual gratification, without the consent of the complainant,
including instances where the complainant is incapable of
giving consent because of age or because of temporary or
permanent mental or physical incapacity.

(e) Sexual intercourse between persons who are related
to each other within the degrees wherein marriage is prohib-
ited by Washington law.

(f) Sexual intercourse with a person who is under the
statutory age of consent of Washington.

(3) EDFR dating violence. EDFR dating violence is an
act or acts of violence committed by a person who is or has
been in a social relationship of a romantic or intimate nature
with the complainant. The existence of such a relationship
will be determined based on the length and type of relation-
ship as well as the frequency of interaction between the indi-
viduals involved in the relationship.

(4) EDFR domestic violence. EDFR domestic violence
is an act or acts of violence committed by a current or former
intimate partner of the complainant, by a person with whom
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the complainant shares a child in common, or by a person
who is cohabitating with or has cohabitated with the com-
plainant as an intimate partner.

(5) EDFR stalking. EDFR stalking is engaging in a
course of conduct directed at a complainant that would cause
a reasonable person to fear for the complainant's safety or the
safety of others, including the safety of the respondent, or
would cause a reasonable person to suffer substantial emo-
tional distress.

(a) For the purposes of this section, "course of conduct”
means two or more acts including, but not limited to, acts in
which the respondent directly, indirectly, or through third
parties, by any action, method, device, or means, follows,
monitors, observes, surveils, threatens, or communicates to
or about a person, or interferes with a person's property.
Stalking also includes cyberstalking such as through elec-
tronic media, the internet, social networks, blogs, cell phones,
or text messages.

(b) For the purposes of this section, "substantial emo-
tional distress" means significant mental suffering or anguish
that may, but does not necessarily, require medical or other
professional treatment or counseling.

NEW SECTION

WAC 478-121-610 Consent for purposes of EDFR
prohibited conduct. Consent means that at the time of and
throughout the sexual contact, there are words or conduct that
reasonably communicate freely given agreement between or
among the persons engaging in the sexual contact.

(1) Consistent with WAC 478-121-150, consent cannot
be obtained when force or threat is used to gain consent; con-
sent cannot be obtained where the respondent knew or rea-
sonably should have known the complainant was incapaci-
tated; and consent cannot be given or granted by a person
who is under the statutory age of consent in accordance with
the criminal code of Washington, chapter 9A.44 RCW, Sex
offenses. A respondent's use of alcohol or drugs is not a valid
defense to a charge of EDFR sexual assault, and a respondent
will be held to the standard of a reasonable sober person in
evaluating whether the respondent knew or reasonably
should have known the complainant was incapacitated.

(2) For the purposes of determining whether consent was
present:

(a) Consent cannot solely be inferred from silence, pas-
sivity, or a lack of resistance, and relying on nonverbal com-
munication alone may violate the code;

(b) Consent cannot be inferred merely from an existing
or previous dating or sexual relationship;

(c) Even in the context of a relationship, there must be
mutual consent to engage in sexual contact;

(d) Past consent alone is not sufficient to imply future
consent;

(e) Consent given to one person does not constitute con-
sent given to another person;

(f) Consent to one sexual act does not constitute consent
to other sexual acts; and

(g) Consent can be withdrawn at any time, and once con-
sent is withdrawn and reasonably communicated, sexual con-
tact must stop immediately.
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(3) As used in the definition of consent, incapacity
means an individual lacks the ability to understand the facts,
nature, extent, or implications of the sexual contact for any
reason including, but not limited to, being asleep, uncon-
scious, unaware that the sexual contact is occurring, mentally
or physically impaired due to an intellectual or other disabil-
ity, or mentally or physically incapacitated due to the effects
of alcohol or other drugs.

(a) When assessing whether the respondent "knew or
reasonably should have known" the complainant was inca-
pacitated, indicators of incapacitation include, but are not
limited to, stumbling, falling down, an inability to stand or
walk on the complainant's own, slurred speech or incoherent
communication, an inability to focus the complainant's eyes
or confusion about what is happening around the com-
plainant, combativeness, emotional volatility, incontinence,
passing out, or vomiting.

(b) A failure to exhibit any of these behaviors, however,
does not necessarily mean that a person is capable of giving
consent or is not incapacitated.

NEW SECTION

WAC 478-121-615 Additional definitions. For the
purposes of Part VII of this code and where a respondent is
charged with prohibited conduct defined under WAC 478-
121-605:

(1) Complainant. Complainant is an individual who is
alleged to be the victim of conduct that could constitute
EDFR prohibited conduct.

(2) Formal complaint. Formal complaint is a document
filed by a complainant or signed by the university's Title IX
coordinator alleging EDFR prohibited conduct against a
respondent and requesting that the university investigate the
allegation of EDFR prohibited conduct. When filed by a
complainant, the formal complaint must contain the com-
plainant's physical or digital signature or otherwise indicate
that the complainant is the person filing the formal complaint.

(3) Hearing advisor. Hearing advisor refers to the person
who may accompany a complainant or respondent to any part
of the investigation or hearing outlined in Part VII of this
code. At a hearing, a complainant and a respondent must have
a hearing advisor to conduct oral cross-examination on that
party's behalf. This hearing advisor may or may not be an
attorney, as defined in WAC 478-121-050(1). If a party does
not choose a hearing advisor prior to a hearing, the university
will provide a hearing advisor of the university's choice to
conduct cross-examination on behalf of the party at the hear-
ing. One hearing advisor and one support advisor are the only
persons a party is permitted to bring with them to any part of
the investigation or hearing. Hearing advisors and support
advisors may be referred to collectively as "advisors."

(4) Hearing officer. Hearing officer is the individual del-
egated authority by the university to preside over the hearing
and act as the decision-maker to reach a determination about
responsibility. The hearing officer may simultaneously pre-
side over a hearing under this Part VII of this code and a full
adjudicative proceeding, consistent with WAC 478-121-400
through 478-121-427.
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(5) Investigator(s). Investigator is an individual dele-
gated authority by the university to provide written notifica-
tion of a formal complaint, interview witnesses, gather docu-
mentation, and prepare the investigative report.

(6) Party or parties. Party or parties refers to a com-
plainant and/or respondent.

(7) Respondent. Respondent is an individual who has
been reported to be the perpetrator of conduct that could con-
stitute EDFR prohibited conduct. A respondent must be a stu-
dent as defined in WAC 478-121-050(14).

(8) Support advisor. Support advisor refers to a person
who may accompany a party to any part of the investigation
or hearing outlined in this Part VII of this code. If a party has
both a support advisor and hearing advisor, the support advi-
sor's ability to communicate with the hearing officer and
other party and the other party's advisors at a hearing will be
limited. One support advisor and one hearing advisor are the
only persons a party is permitted to bring with them to any
part of the investigation or hearing. Support advisors and
hearing advisors may be referred to collectively as "advi-
sors."

(9) Supportive measure. Supportive measures are non-
disciplinary, nonpunitive individualized services offered as
appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after
the filing of a formal complaint or where no formal complaint
has been filed. Supportive measures are designed to restore or
preserve equal access to the university's education programs
and activities without unreasonably burdening the respon-
dent, including measures designed to deter EDFR prohibited
conduct or protect the safety of all parties or the university's
educational environment. Supportive measures may include
counseling, extensions of deadlines or other course-related
adjustments, modifications of work or class schedules,
restrictions on contact between the parties, changes in work
or housing locations, leaves of absence, increased security
and monitoring of certain areas of the campus, and other sim-
ilar measures.

NEW SECTION

WAC 478-121-620 Reporting EDFR prohibited con-
duct. (1) Any person may report EDFR prohibited conduct in
person, by mail, by telephone, or by electronic mail, using the
contact information listed on the website for the university's
Title IX coordinator, or designee, or by any other means that
results in the Title IX coordinator receiving the person's ver-
bal or written report. The person reporting may, but need not,
be the person alleged to be the victim of conduct that could
constitute EDFR prohibited conduct.

(2) Upon receipt of a report as provided under subsection
(1) of this section, the Title IX coordinator, or designee, will
promptly contact the complainant to discuss the availability
of supportive measures, consider the complainant's wishes
with respect to supportive measures, inform the complainant
of the availability of supportive measures with or without the
filing of a formal complaint, and explain to the complainant
the process for filing a formal complaint.
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NEW SECTION

WAC 478-121-625 Formal complaint. (1) Only a
complainant or the university's Title IX coordinator may file
a formal complaint. At the time of filing a formal complaint,
a complainant must be participating in or attempting to par-
ticipate in a university education program or activity. The
authority to initiate conduct proceedings provisions outlined
in WAC 478-121-215 (1) and (2) do not apply to Part VII of
this code.

(2) A complainant may file a formal complaint with the
Title IX coordinator or designee in person, by mail, or by
electronic mail at the address provided on the Title IX coor-
dinator's website.

(3) Upon receipt of a formal complaint, the university
will, at a minimum, provide the following written notice to
the known parties:

(a) The allegations potentially constituting EDFR pro-
hibited conduct, including the identities of the parties
involved in the incident, if known, the conduct allegedly con-
stituting EDFR prohibited conduct, and the date and location
of the alleged incident, if known;

(b) Information regarding the university's grievance pro-
cess for formal complaints, including the parties' right to be
accompanied by a hearing advisor and support advisor and to
inspect and review evidence; and

(c) An explanation regarding presumptions regarding
nonresponsibility and good-faith filing.

(4) The university may consolidate formal complaints
where allegations of EDFR prohibited conduct arise out of
the same facts or circumstances. The university may also join
or consolidate any complaint alleging prohibited conduct
under Part II of this code with a formal complaint if the alle-
gations arise out of or relate to the same facts or circum-
stances. Should the university consolidate a formal complaint
under Part VII with allegations of prohibited conduct under
Part II, the university may elect to hold one hearing to con-
sider all allegations. During such a hearing, the university
may adhere to the process described in Parts II through V to
the extent feasible for allegations of prohibited conduct out-
lined in Part I and to the process described in Part VII for
allegations of EDFR prohibited conduct. Where these pro-
cesses conflict, Part VII will be followed.

NEW SECTION

WAC 478-121-630 Dismissal of a formal complaint.
(1) Mandatory dismissal. In accordance with the Department
of Education federal regulations, the university will dismiss a
formal complaint for purposes of Title IX and its implement-
ing regulations if the alleged conduct:

(a) Would not constitute EDFR prohibited conduct even
if proved;

(b) Did not occur in the university's education program
or activity;

(c) Did not occur against a person in the United States; or

(d) Was alleged by or in respect to a complainant who is
not participating in or attempting to participate in a university
education program or activity.
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If dismissal occurs under this subsection (1) of this sec-
tion, the university may pursue a conduct proceeding under
other parts of this code.

(2) Discretionary dismissal. The university may dismiss
the formal complaint, or any allegations therein, for the pur-
poses of Title IX and its implementing regulations, if at any
time during the investigation or hearing:

(a) A complainant notifies the university's Title IX coor-
dinator in writing that the complainant would like to with-
draw the formal complaint or any specific allegations in the
formal complaint;

(b) The respondent is no longer an enrolled university
student; or

(c) Specific circumstances prevent the university from
gathering evidence sufficient to reach a determination as to
the formal complaint or any allegations made in the formal
complaint.

(3) Notice. Upon a dismissal required or permitted under
this section, the university will promptly send written notice
of the dismissal and reason(s) therefore simultaneously to the
parties.

(4) Consequences of dismissal. Dismissal of a formal
complaint does not preclude the university from investigating
alleged misconduct under Part II or adjudicating such alleged
misconduct under Parts I1I through V of this code.

(5) Appeal. If the university dismisses a formal com-
plaint, the parties have a right to appeal, as described in WAC
478-121-635.

NEW SECTION

WAC 478-121-635 Appeal from a dismissal of a for-
mal complaint. (1) A party may appeal a dismissal of a for-
mal complaint or dismissal of any allegations in a formal
complaint on any of the following bases:

(a) Procedural irregularity affected the outcome of the
matter;

(b) New evidence that was not reasonably available at
the time the dismissal was made; and/or

(c) A university official involved in the dismissal of the
formal complaint had a conflict of interest or bias for or
against complainants or respondents generally, or the indi-
vidual complainant or respondent, that affected the outcome
of the matter.

If one of the grounds is to consider newly discovered
evidence, that evidence must be provided with the appeal.

(2) An appeal must be submitted in writing to the inves-
tigator within five business days of the notice of dismissal of
formal complaint. The appeal is the party's opportunity to
provide the party's position regarding why the appeal should
be granted, and it must identify at least one of the grounds
outlined in subsection (1) of this section.

(3) When an appeal is received, the university will:

(a) Notify both parties in writing that the appeal was
received, of the name of the individual(s) who will be decid-
ing the outcome of the appeal, and when the nonappealing
party's response is due;

(b) Provide the nonappealing party an opportunity to
submit a written statement within five business days of
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receipt of notice of the appeal. This is the nonappealing
party's opportunity to respond to the appeal;

(c) Consider the available evidence, which may include,
but is not limited to, any summaries of interviews conducted
by the investigator, evidence gathered by or provided to the
investigator, and/or any newly discovered evidence;

(d) Issue a written decision describing the result of the
appeal and rationale for such result; and

(e) Provide the written decision simultaneously to both
parties.

(4) Communications with the individual(s) deciding the
appeal, except for communications related to procedural
aspects of maintaining an orderly process, must be made in
the presence of, or with a copy to, all other parties, advisors
(if any), and the investigator(s). Any communications not fol-
lowing such a procedure will be placed on the record, and
others will be given an opportunity to respond.

(5) Appeals of a dismissal of a formal complaint may be
decided by a single individual, and such appeals will be
decided within five business days of the deadline for the non-
appealing party's response.

NEW SECTION

WAC 478-121-640 Informal resolution. If a formal
complaint has been filed and parties have received notice of
the allegations, the university may facilitate an informal res-
olution process consistent with RCW 34.05.060. Parties will
be informed of the informal resolution process, including cir-
cumstances where the parties would be precluded from
resuming a formal complaint based on the same allegations.
Before an informal resolution process can proceed, both par-
ties must provide voluntary, written consent to the process. A
party has the right to withdraw from an informal resolution
process at any time prior to agreeing to a resolution. If a party
withdraws from such informal resolution process, the investi-
gation or adjudication process resumes.

NEW SECTION

WAC 478-121-645 Emergency removal. The univer-
sity may remove a respondent from the university's educa-
tional programs or activities on an emergency basis pursuant
to WAC 478-121-237. Such emergency removal must be
based on a belief the alleged EDFR prohibited conduct poses
an immediate threat to the physical health, safety, or welfare
of any student or other individual(s).

NEW SECTION

WAC 478-121-650 Investigation. (1) After a formal
complaint is filed, the university will commence an investiga-
tion. Throughout the investigative process, including meet-
ings with an investigator, a party may be accompanied by a
hearing advisor and/or a support advisor. During the investi-
gation, a party's hearing advisor and/or support advisor may
provide advice to the party but may not speak on behalf of the
party. The initial interview of a respondent will be scheduled
to allow time for the respondent to prepare a response follow-
ing receipt of the notice of formal complaint.
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(2) During an investigation, parties may present wit-
nesses as well as other inculpatory and exculpatory evidence
for the investigator to consider. Parties will be provided an
equal opportunity to inspect and review any evidence
obtained as part of the investigation that is directly related to
the allegations raised in a formal complaint so that each party
may meaningfully respond to the evidence prior to the con-
clusion of the investigation.

(3) Prior to completion of the investigative report, the
university will send to each party and the party's advisors, if
any, the evidence subject to inspection and review. The par-
ties will have at least ten calendar days to submit a written
response, which the investigator will consider prior to com-
pletion of the investigative report.

(4) At least ten calendar days prior to the hearing, the
investigator will provide the parties with the final investiga-
tive report and all evidence gathered during the investigation.
The final investigative report and all evidence related to the
allegations will be included in the record for the hearing.

(5) No later than at the conclusion of the investigation,
the investigator will notify the hearing officer that it is appro-
priate to commence a hearing to consider the allegations con-
tained in the formal complaint. Such notification is consistent
with a conversion to full adjudicative proceeding, as
described in WAC 478-121-205, and consistent with RCW
34.05.413 through 34.05.476.

NEW SECTION

WAC 478-121-655 Hearings. (1) The hearing officer,
or designee, will set the time and place of the hearing and
give ten or more calendar days' notice to all parties and the
investigator. At the hearing officer's discretion, any or all par-
ties, witnesses, and other participants, such as advisors and
investigator(s), may appear at the hearing virtually, with
technology enabling participants simultaneously to see and
hear each other.

(2) Communications with the hearing officer, except for
communications related to procedural aspects of maintaining
an orderly process, must be made in the presence of, or with
a copy to, all other parties, advisors (if any), and the investi-
gator(s). Any communications not following such a proce-
dure will be placed on the record, and other parties, hearing
advisor(s), or investigator(s) will be given an opportunity to
respond.

(3) Prior to the hearing, the hearing officer, upon a self-
initiated motion or upon request of the parties, may request
that the parties, advisors (if any), and the investigator(s)
engage in a meeting or meetings to consider:

(a) Simplification of issues;

(b) Necessity of amending notices, if any;

(c) The possibility of obtaining stipulations;

(d) Limitations on the number of witnesses and/or which
witnesses will testify at the hearing;

(e) Procedural matters; and/or

(f) Other matters that may aid in the disposition or settle-
ment of the proceeding.

If such a prehearing meeting(s) is held, it may occur in
person, by telephone conference, or by other technological
means as determined by the hearing officer or designee. Fur-
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ther, if such a prehearing meeting(s) occurs, the hearing offi-
cer will issue, in writing, determinations regarding the issues
discussed at the meeting(s). The determinations will be effec-
tive when served on the parties and advisors.

(4) At appropriate stages, the hearing officer will give
parties reasonable opportunity to submit and respond to
requests, such as pleadings, motions, and objections.

(5) The hearing officer has the discretion to grant post-
ponements, continuances, extensions of time, and/or adjourn-
ment if good cause is shown.

(6) The applicable standard of proof is the "preponder-
ance of evidence" standard. This means that, in order for a
respondent to be held responsible for EDFR prohibited con-
duct as defined in WAC 478-121-605, the hearing officer
must conclude, based on all of the evidence in the record, that
it is more likely than not that the respondent engaged in an act
or acts of EDFR prohibited conduct. The parties will be pro-
vided equal opportunity to present witnesses and other incul-
patory and exculpatory evidence.

(7) During a hearing, all testimony of parties and wit-
nesses shall be made under oath or affirmation. The hearing
officer will permit each party's hearing advisor to ask the
other party and any witnesses all relevant questions and fol-
low-up questions, including those challenging credibility.
Such cross-examination will be conducted directly, orally,
and in real-time. Only relevant cross-examination and other
questions may be asked of a party or witness. Before a com-
plainant, respondent, or witness answers a cross-examination
or other question, the hearing officer will first determine
whether the question is relevant and explain any decision to
exclude a question as not relevant. If a hearing advisor is dis-
ruptive or interferes with any aspect of the proceeding, as
determined by the hearing officer, the hearing advisor may be
removed and a new hearing advisor made available to the
party.

(8) The university will create an audio, audiovisual, or
transcribed recording of the hearing. Upon request to the
hearing office or as may otherwise be required under Part VII
of this code, the university will make the recording available
to the parties for inspection and review.

(9) Hearings will be conducted in accordance with the
Family Educational Rights and Privacy Act (FERPA) (20
U.S.C. Sec. 1232¢) and its implementing regulations (34
C.F.R. Part 99) except to the extent preempted by 34 C.F.R.
Part 106.

NEW SECTION

WAC 478-121-660 Determination regarding respon-
sibility. (1) Following a hearing, the hearing officer will
apply the preponderance of the evidence standard described
in WAC 478-121-655(6) and issue a written determination
regarding responsibility in accordance with RCW 34.05.461,
which will be simultaneously served on the parties. The writ-
ten determination will include:

(a) Identification of the allegations as defined in WAC
478-121-605;

(b) A description of procedural steps taken from receipt
of the formal complaint through the determination;
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(c) Findings of fact supporting the hearing officer's
determination;

(d) Conclusions regarding the application of Part VII of
this code to the facts and the rationale for those conclusions;
and

(e) Directions as to any sanctions imposed on the respon-
dent or remedies provided to the complainant.

(2) One or more of the disciplinary sanctions outlined in
WAC 478-121-210 may be imposed for any violation of
EDFR prohibited conduct. In determining an appropriate
sanction, if any, the hearing officer may consider the factors
contained in WAC 478-121-210 (2) and (3), which are incor-
porated herein by this reference. Remedies for the com-
plainant may be the same as the individualized services that
comprise supportive measures or may be effectuated via
sanctions impacting the respondent.

(3) The hearing officer must provide the written determi-
nation to the parties simultaneously and include the univer-
sity's procedures for the parties to appeal. The determination
regarding responsibility and any applicable sanction imposed
becomes final and effective either on the date that the univer-
sity provides the parties with the written determination of the
result of the appeal, if an appeal is filed, or if an appeal is not
filed, the date on which an appeal would no longer be consid-
ered timely.

NEW SECTION

WAC 478-121-665 Appeal from determination
regarding responsibility. (1) A party may appeal a determi-
nation of responsibility on any of the following bases:

(a) Procedural irregularity affected the outcome of the
matter;

(b) A material error substantially affected the outcome of
the fact finding or sanctioning;

(c) New evidence that was not reasonably available at
the time the determination regarding responsibility and/or
dismissal was made could affect the outcome of the matter;
and/or

(d) A university official involved in the formal complaint
investigation or adjudication had a conflict of interest or bias
for or against complainants or respondents generally, or the
individual complainant or respondent, that affected the out-
come of the matter.

If one of the grounds is to consider newly discovered
evidence, that evidence must be provided with the appeal.

(2) An appeal must be submitted in writing to the hearing
officer within twenty-one calendar days of service of the
determination of responsibility. The appeal is the party's
opportunity to provide the party's position regarding why the
appeal should be granted, and it must identify at least one of
the grounds outlined in subsection (1) of this section.

(3) When an appeal is received, the university will:

(a) Notify both parties in writing that the appeal was
received; of the name of the individual(s) who will be decid-
ing the outcome of the appeal; and when the nonappealing
party's response is due;

(b) Provide the nonappealing party an opportunity to
submit a written statement within twenty-one calendar days
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of receipt of notice of the appeal. This is the nonappealing
party's opportunity to respond to the appeal;

(c) Consider the available evidence, which may include,
but is not limited to, the transcript of the hearing, any summa-
ries of interviews conducted by the investigator, evidence
gathered by or provided to the investigator, the investigative
report, decisions related to the hearing, the recording of the
hearing, the written determination of responsibility, the
appeal and/or response to the appeal, and/or any newly dis-
covered evidence;

(d) Issue a written decision describing the result of the
appeal and rationale for such result; and

(e) Provide the written decision simultaneously to both
parties.

(4) Communications with the individual(s) deciding the
appeal, except for communications related to procedural
aspects of maintaining an orderly process, must be made in
the presence of, or with a copy to, all other parties, advisors,
the investigator(s), and the hearing officer. Any communica-
tions not following such a procedure will be placed on the
record, and others will be given an opportunity to respond.

(5) Appeals of a determination regarding responsibility
will be made by a panel consisting of an odd number of mem-
bers, and such appeals will be decided within thirty calendar
days of the deadline for the nonappealing party's response.
The panel will be managed by a nonvoting individual who
may be the review coordinator as defined in WAC 478-121-
050(11). The panel may include reviewing officers, as
defined by WAC 478-121-050(13), and may decide appeals
of determinations of responsibility regarding EDFR prohib-
ited conduct under Part VII or initial orders regarding prohib-
ited conduct under Part II of this code.

NEW SECTION

WAC 478-121-670 Service and time—Subpoenas—
No discovery. (1) Service of all university notices will be
sent by electronic mail (email) addressed to the parties' uni-
versity-issued email addresses unless either party provides an
alternative and preferred email address. Parties are permitted
to file documents, provide evidence, and respond to investi-
gators, the hearing officer, or other individuals responsible
for appeals via email. Service is complete at the moment the
email is sent to the email addresses.

(2) In computing any period of time prescribed or
allowed under Part VII of this code, the day of the act or event
from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall
be included, unless it is a Saturday, a Sunday, or a legal holi-
day, in which event the period runs until the end of the next
day which is neither a Saturday, a Sunday, nor a legal holi-
day. Legal holidays are prescribed in RCW 1.16.050. When
the period of time prescribed or allowed is less than seven
days, intermediate Saturdays, Sundays, and legal holidays
shall be excluded in the computation. A "business day" is any
Monday, Tuesday, Wednesday, Thursday, or Friday that is
not a legal holiday. A "calendar day" is any day of the week,
Monday through Sunday, including legal holidays.

(3) Typically, the period from commencement of a pro-
ceeding conducted under Part VII of this code to the issuance
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of the investigative report, inclusive of the time parties may
review the draft report and provide feedback will not exceed
eighteen weeks. The period from issuance of an investigative
report to the date of the hearing will not exceed seven weeks.
Finally, the period from the hearing to the determination of
responsibility, inclusive of the time frames required by the
Department of Education federal regulations in light of those
required to comply with state law for any appeal, will not
exceed twenty-two weeks. Investigators and the hearing offi-
cer, or designee(s), will notify the parties in writing of any
delay in the proceedings and the cause for such delay. Delays
are permissible for good cause, which may include, and not
be limited to, the absence or unavailability of a party or wit-
ness, scheduling conflicts, concurrent law enforcement activ-
ity, holidays, or academic calendar breaks.

(4) The hearing officer may issue subpoenas. The parties
may also request that the hearing officer issue subpoenas or a
party's attorney of record may also issue a subpoena on
whose behalf the witness is required to appear at a hearing.
The requesting party is responsible for serving the subpoena
upon the witness.

(5) Discovery, including depositions, interrogatories,
requests for production, entry onto land for inspection or
other purposes, and physical and mental examinations, is not
available in conduct proceedings under this code.

NEW SECTION

WAC 478-121-675 Evidence. (1) If a party or witness
does not submit to questioning or cross-examination at the
hearing, the hearing officer cannot rely on any statement of
that party or witness in reaching a determination regarding
responsibility. The hearing officer may not draw an inference
about determination regarding responsibility based solely on
a party's or witness's absence from the hearing or refusal to
answer questions or submit to cross-examination. This sub-
section does not apply to allegations of prohibited conduct
under Part IT of this code, WAC 478-121-103 through 478-
121-173. The term "statement" does not include statements
that constitute verbal conduct.

(2) Questions or evidence about a complainant's sexual
predisposition or prior sexual behavior are not relevant,
unless such questions or evidence about a party's sexual
behavior are offered to prove that someone other than the
respondent committed the sexual conduct alleged by the
complainant or such questions or evidence concern specific
incidents of the parties' prior sexual behavior and such infor-
mation is relevant to determine the presence or absence of
consent.

(3) Except as otherwise provided in this section, evi-
dence may be considered if, in the judgment of the hearing
officer, it is the kind of evidence on which reasonably pru-
dent persons are accustomed to rely in the conduct of such
reasonably prudent person's affairs. The relevance of evi-
dence will be determined by the hearing officer at a hearing.
The hearing officer may exclude from consideration evidence
that is not relevant. Statements of personal opinion or general
reputation about a party or witness are generally not consid-
ered to be relevant. Evidence that is duplicative of other evi-
dence is generally not considered to be relevant.
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(4) An investigator or hearing officer may not require,
allow, rely upon, or otherwise use questions or evidence that
constitute, or seek disclosure of, information protected under
a legally recognized privilege, unless the person holding such
privilege has voluntarily waived the privilege in writing. An
investigator or hearing officer also may not access, consider,
disclose, or otherwise use a party's records that are made or
maintained by a physician, psychiatrist, psychologist, or
other recognized professional or paraprofessional acting in
the professional or paraprofessional's capacity, or assisting in
that capacity, and which are made and maintained in connec-
tion with the provision of treatment to the party, unless the
recipient obtains that party's voluntary, written consent.

NEW SECTION

WAC 478-121-680 Disqualification. (1) Any person
designated by the university as an investigator, hearing offi-
cer, or Title IX coordinator, or to determine an appeal or
facilitate an informal resolution process shall self-recuse if
this person discovers a conflict of interest or bias for or
against complainants or respondents generally or an individ-
ual complainant or respondent or otherwise cannot act impar-
tially.

(2) A party shall promptly petition for the disqualifica-
tion of an individual described in subsection (1) of this sec-
tion upon receiving notice of a formal complaint or upon dis-
covering facts establishing grounds for disqualification. Such
petition must be in writing and delivered to the person whose
disqualification is requested, with copies of the petition deliv-
ered simultaneously to other known parties and any person
known to be designated by the university as an investigator,
hearing officer, or Title IX coordinator, or to determine an
appeal or facilitate an informal resolution process.

(3) The individual whose disqualification is requested
shall determine whether to grant the petition, stating facts and
reasons for the determination. If the individual whose dis-
qualification is requested does not self-disqualify, the party
may cite such failure for disqualification as a reason to appeal
a dismissal or determination of responsibility. If the individ-
ual whose disqualification is requested self-disqualifies, an
appropriate individual will be substituted for the disqualified
individual's role in the investigation, hearing, appeal, or
informal resolution process.

NEW SECTION

WAC 478-121-685 General record keeping. Records
related to proceedings under Part VII of this code shall be
maintained consistent with RCW 34.05.476 and 34.05.494,
university records retention policies, and other relevant poli-
cies, rules, and regulations. If federal regulations under 34
C.F.R. Part 106 differ from Washington state law require-
ments or university policies, rules, or regulations, records
will be maintained in accord with the more stringent stan-
dard.
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PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed January 6, 2021, 10:07 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
16-151.

Title of Rule and Other Identifying Information: Amend-
ing WAC 192-510-050 How will the department assess the
size of new employers?, 192-560-010 Which businesses are
eligible for small business assistance grants?, 192-620-020
What information will the department request from an
employee when filing for weekly benefits? (amended section
title), 192-620-035 When will a weekly benefit amount be
prorated? and 192-800-045 Can an appeal be withdrawn?
(amended section title); and adding WAC 192-610-090 What
is an "illegal act" for the purposes of benefit disqualifica-
tion?, 192-700-006 What hours are considered "worked" for
the purposes of employment restoration?, 192-700-007
Employment restoration requirements for predecessor and
successor employers, and 192-800-155 What information
from a proceeding before the appeal tribunal or commis-
sioner is publicly disclosable?

Hearing Location(s): On February 9, 2021, at 9:00 a.m.,
conference call number 360-407-3780, Pin: 802059#. Hear-
ing will be held remotely due to COVID-19.

Date of Intended Adoption: On or after February 16,
2021.

Submit Written Comments to: April Amundson,
Employment Security Department (ESD), P.O. Box 9046,
Olympia, WA 98507-9046, email rules@esd.wa.gov, by
February 9, 2021.

Assistance for Persons with Disabilities: Contact Teresa
Eckstein, state EO officer, phone 360-480-5708, TTY 711,
email Teckstein@esd.wa.gov, by February 2, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments and new rules implement a number of changes
which include: Technical changes to ensure the rules are con-
sistent with Title SOA RCW and other paid leave rules under
Title 192 WAC; technical and grammatical changes for clar-
ification; adding a definition of "illegal act" for the purposes
of benefit disqualification under RCW 50A.15.060; clarify-
ing employment restoration requirements for successor and
predecessor employers to align with federal requirements;
clarifying what hours are considered "worked" for the pur-
poses of employment restoration to align with federal
requirements; adding language for withdrawal of an appeal
when a redetermination has been made in the appellant's
favor; and adding a requirement that hearings be closed to the
public unless an open hearing is agreed upon by all parties.

Reasons Supporting Proposal: The proposed rules are
necessary to clarify requirements, make technical correc-
tions, streamline the hearing process, and align language with
statute and other paid family and medical leave (PFML)
rules. The proposed rules will provide clear and usable guid-
ance to the public regarding program operations.

Statutory Authority for Adoption: RCW 50A.05.060,
50A.25.030.
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Statute Being Implemented: RCW 50A.05.010, 50A.10.-
030, 50A.15.060, 50A.24.010; chapter S0A.25 RCW; RCW
50A.50.010, 50A.50.030, 50A.50.050, 50A.50.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: ESD, PFML division, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: April Amundson, Lacey,
Washington, 360-485-2816.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting April Amundson, ESD, P.O. Box 9046, Olympia,
WA 98507-9046, phone 360-485-2816, email rules@esd.
wa.gov.

A cost-benefit analysis is required for WAC 192-610-
090.

The following rules do not require a cost-benefit analy-
sis:

WAC 192-510-050 is exempt under RCW 34.05.328
(5)(b)(iv) and (v) because the rule clarifies language without
changing its effect, and is explicitly and specifically dictated
by statute.

WAC 192-560-010 is exempt under RCW 34.05.328 (5)
(b)(ii), (iv), and (v) because it is a procedural rule that adopts
a policy pertaining to the internal operations of the depart-
ment. Procedural rules are not significant legislative rules
under RCW 34.05.328 (5)(c)(iii) and (a)(i). The rule also
clarifies language without changing its effect, and is explic-
itly and specifically dictated by statute.

WAC 192-620-020 and 192-620-035 are exempt under
RCW 34.05.328 (5)(b)(iv) because the rules clarify language
without changing their effect.

WAC 192-700-006 and 192-700-007 are exempt under
RCW 34.05.328 (5)(b)(iii) because the rules adopt or incor-
porate by reference federal regulations without material
change.

WAC 192-800-045 and 192-800-155 are exempt under
RCW 34.05.328 (5)(c)(1)(A) because they are procedural
rules related to agency hearings. Procedural rules are not sig-
nificant legislative rules under RCW 34.05.328 (5)(c)(iii) and
()().

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
are adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
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rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; rule content is
explicitly and specifically dictated by statute; and
rules adopt, amend, or repeal a procedure, practice,
or requirement relating to agency hearings; or a fil-
ing or related process requirement for applying to an
agency for a license or permit.

Explanation of exemptions: WAC 192-510-050 How
will the department assess the size of new employers? The
rule is exempt under RCW 34.05.310 (4)(d) and (e) because
the rule clarifies language without changing its effect, and the
rule is explicitly and specifically dictated by statute.

WAC 192-560-010 Which businesses are eligible for
small business assistance grants? The rule is exempt under
RCW 34.05.310 (4)(b), (d), and (e) because the rule is related
to the internal operations of the department, clarifies lan-
guage without changing its effect, and is explicitly and spe-
cifically dictated by statute.

WAC 192-620-020 What information will the depart-
ment request from an employee when filing for weekly bene-
fits? The rule is exempt under RCW 34.05.310 (4)(d) because
the rule clarifies language without changing its effect.

WAC 192-620-035 When will a weekly benefit amount
be prorated? The rule is exempt under RCW 34.05.310 (4)(d)
because the rule clarifies language without changing its
effect.

WAC 192-700-006 What hours are considered "worked"
for the purposes of employment restoration? The rule is
exempt under RCW 34.05.310 (4)(c) because the rule adopts
or incorporates by reference federal regulations without
material change.

WAC 192-700-007 Employment restoration require-
ments for predecessor and successor employers. The rule is
exempt under RCW 34.05.310 (4)(c) because the rule adopts
or incorporates by reference federal regulations without
material change.

WAC 192-800-045 Can an appeal be withdrawn? The
rule is exempt under RCW 34.05.310 (4)(g)(i) because the
amendment outlines a procedure, practice, or requirement
relating to agency hearings.

WAC 192-800-155 What information from a proceeding
before the appeal tribunal or commissioner is publicly dis-
closable? The rule is exempt under RCW 34.05.310 (4)(g)(i)
because the amendment outlines a procedure, practice, or
requirement relating to agency hearings.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. WAC 192-610-
090 What is an "illegal act" for the purposes of benefit dis-
qualification?

January 6, 2021
April Amundson

Policy and Rules Manager for
Paid Family and Medical Leave
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AMENDATORY SECTION (Amending WSR 20-01-087,
filed 12/12/19, effective 1/12/20)

WAC 192-510-050 How will the department assess
the size of new employers? An employer that has not been in
business in Washington long enough to report four calendar
quarters by September 30th will have its size calculated after
the second quarter of reporting is due by averaging the num-
ber of employees reported over the quarters for which report-
ing exists. Premium assessment based on this determination
will begin on this reporting date. This size determination

remains in effect ((anti)) for the following ((September30th
pursuwant-te)) calendar year under RCW 50A.10.030

((€&)e))).

AMENDATORY SECTION (Amending WSR 19-23-090,
filed 11/19/19, effective 12/20/19)

WAC 192-560-010 Which businesses are eligible for
small business assistance grants? (1) An employer((s))
determined to have one hundred fifty or fewer employees in
the state that are assessed the employer share of the premium
are eligible to apply for small business assistance grants.

(2) An employer((s)) determined to have fewer than fifty
employees ((are)) is only eligible for a small business assis-
tance grant if ((these)) the employer((s)) opts to pay the
employer share of the premiums. ((Steh)) The employer((s))
will be assessed the employer share of the premium for a
minimum of ((three-years)) twelve calendar quarters begin-
ning with the first calendar quarter after ((any)) the most
recent grant is received. ((An)) The employer may provide
notice ((fer-epting)) to opt out after the ((three-yearperiod))
twelfth quarter has ended.

(3) An employer is not eligible for a small business assis-
tance grant if, at the time of application, the employer has
outstanding and delinquent reports, outstanding and delin-
quent payments, or due and owing penalties or interest under
Title 50A RCW.

(4) An employer may request only one grant per year for
each employee who takes paid family or medical leave under
this title. Submissions under (a) and (b) of this subsection do
not qualify as grant applications and therefore do not count
against the employer's limit of ten applications per year.

(a) An employer that qualifies for a grant under RCW
50A.24.010 ((3)B))) for an amount that is less than one
thousand dollars may submit documentation of significant
additional wage-related costs incurred after filing the initial
grant application in an attempt to qualify for additional grant
funds.

(b) An employer may submit a revised application for a
grant under RCW 50A.24.010 ((3)e))) in an attempt to qual-
ify for additional grant funds.

(5) An employer must apply for ((the)) any grant no later
than four months following the last day of the employee's
paid family or medical leave.

NEW SECTION

WAC 192-610-090 What is an illegal act for the pur-
poses of benefit disqualification? (1) Under RCW
50A.15.060, an employee is not entitled to paid family or
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medical leave benefits for any absence resulting from any
injury or illness sustained in the perpetration by the employee
of an illegal act.

(2) For purposes of benefit disqualification the following
definitions apply:

(a) An "illegal act" is any unlawful action punishable as
a felony or misdemeanor of which the individual has been
convicted, has entered an Alford plea, has agreed to a stipula-
tion of facts, or has admitted committing to a competent
authority.

(b) A "competent authority" is:

(1) A court (including magistrate or court commissioner),
prosecuting attorney, or law enforcement agency;

(i1) An administrative law judge;

(i) A regulatory agency or professional association
charged by law with maintaining professional standards or
codes of conduct;

(iv) Any other person or body, other than your employer,
with authority to administer disciplinary action against you.

(3) An admission to your employer or to an employee of
the department that you have committed a criminal act is not
considered an admission to a competent authority for the pur-
poses of RCW 50A.15.060.

AMENDATORY SECTION (Amending WSR 19-13-001,
filed 6/5/19, effective 7/6/19)

WAC 192-620-020 What information will the
department request from an employee((s)) when filing for
weekly benefits? (1) The department must determine if an
employee qualifies for benefits when the employee files a
weekly claim for the payment of benefits. For the week that
the employee is claiming, the department will ask if the
employee:

(a) Physically worked for wages during the week, and for
the hours associated with that work;

(b) Received any paid leave such as vacation leave, sick
leave, or other paid time off that was not considered a supple-
mental benefit payment provided by the employer, and the
hours associated with that leave;

(c) Received any benefit that may disqualify the
employee for paid family or medical leave, such as unem-
ployment insurance; and

(d) Experienced a change in the qualifying event that
affects the eligibility for, or duration of, paid family or medi-
cal leave benefits.

(2) The employee may be asked to provide additional
information.

AMENDATORY SECTION (Amending WSR 20-20-073,
filed 10/2/20, effective 11/2/20)

WAC 192-620-035 When will a weekly benefit
amount be prorated? (1) For an employee on paid family or
medical leave, a weekly benefit amount is prorated when:

(a) The employee reports hours physically worked;

(b) The employee reports hours for paid sick leave, paid
vacation leave, or other paid time off that is not considered a
supplemental benefit payment as defined in WAC 192-500-
180; or
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(c) The employee files a weekly application for benefits
that contains a day or days for which the employee did not
claim paid family or medical leave.

(2) If an employee reports hours under subsection (1)(a)
or (b) of this section, proration will be calculated as specified
by RCW 50A.15.020(2).

(3) If an employee claims part of a week under subsec-
tion (1)(c) of this section, proration will be calculated by
dividing the employee's typical workweek hours and weekly
benefit amount for that week by sevenths, then multiplying
by the number of days for which the employee claimed paid
family or medical leave for that week. The remainder of the
week will be calculated as specified by RCW 50A.15.020(2)
and subsection (1)(a) and (b) of this section.

Example 1: An employee has already served a waiting
period in the claim year and files a claim for a week of paid
medical leave. The employee typically works forty hours a
week at eight hours per day. In the week for which the
employee is claiming, the employee claimed one day of paid
medical leave and worked the other four days. This
employee's weekly benefit is usually eight hundred dollars.
The weekly benefit would then be prorated by the hours on
paid medical leave (eight hours) relative to the typical work-
week hours (forty hours). Eight hours is twenty percent of
forty hours. The employee's weekly benefit would be pro-
rated to twenty percent for a total of one hundred sixty dol-
lars.

Example 2: An employee files a claim for eight hours of
paid family ((and)) or medical leave and takes sick leave
from the employer for the same day. The employer does not
offer the sick leave as a supplemental benefit payment. The
sick leave is considered hours worked by the employee. The
employee is being paid for the same hours claimed on paid
family ((and)) or medical leave. This employee is not eligible
for benefits for this week.

Example 3: The employee's typical workweek hours are
forty hours per week, and the weekly benefit amount is one
thousand dollars. The employee files a claim for leave that
starts on a Tuesday. Because the employee's claim did not
include Sunday or Monday of that week, the employee's typ-
ical workweek hours and weekly benefit amount for that
week will be prorated by two-sevenths, or two days of the
seven days in the week. For that week only, the employee's
typical workweek hours will be twenty-eight (five-sevenths
of forty, rounded down to the nearest hour) and the weekly
benefit amount will be seven hundred fourteen dollars (five-
sevenths of one thousand dollars, rounded down to the near-
est dollar).

NEW SECTION

WAC 192-700-006 What hours are considered
worked for the purposes of an employee's eligibility for
employment restoration? For the purposes of employment
restoration under Title 50A RCW, the number of hours
worked is determined in accordance with 29 C.F.R. Sec.
825.110(c) and any subsequent amendments to that regula-
tion.

Proposed

Washington State Register, Issue 21-02

NEW SECTION

WAC 192-700-007 Employment restoration require-
ments for predecessor and successor employers. For the
purposes of employment restoration under Title S0OA RCW,
hours worked for a predecessor employer will be considered
worked for the successor employer as described in 29 C.F.R.
Sec. 825.107 and any subsequent amendments to that regula-
tion.

AMENDATORY SECTION (Amending WSR 20-20-073,
filed 10/2/20, effective 11/2/20)

WAC 192-800-045 ((When)) Can an appeal be with-
drawn? (1) An aggrieved party may withdraw their appeal or
petition for review upon approval by the office of administra-
tive hearings or the commissioner's review office, respec-
tively, at any time prior to the decision((;in—-which-ease)).
When an appeal or petition for review is withdrawn, the
determination, redetermination, order and notice of assess-
ment of premiums or penalties, or other decision that was
appealed, ((shal-be)) is final in accordance with the provi-
sions of Title SOA RCW.

(2) If an appeal is filed and a determination or redetermi-
nation of the decision has been made in the aggrieved party's
favor, the appeal will be considered withdrawn unless the
aggrieved party contests the withdrawal of the appeal in writ-

ing within thirty days of the date of redetermination.

NEW SECTION

WAC 192-800-155 When are proceedings open to the
public, and what information from a proceeding before
the appeal tribunal or commissioner is publicly disclos-
able? To maintain confidentiality of records under chapter
50A.25 RCW:

(1) All proceedings will be closed to the public unless
otherwise agreed upon by all parties appearing for hearing;

(2) All proceeding records will be sealed for hearings
closed to the public and are not publicly disclosable; and

(3) All personal identifying information concerning an
individual or employer will be redacted from the record if the
hearing is open to the public.
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