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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed August 16, 2022, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-03-046.

Title of Rule and Other Identifying Information: The department
is amending WAC 388-71-0837, 388-71-0839, 388-71-0841, 388-71-084¢,
388-71-0850, 388-71-0855, 388-71-0860, 388-71-0875, 388-71-0906,
388-71-0911, 388-71-0916, 388-71-0932, 388-71-0936, 388-71-0941,
388-71-0946, 388-71-0970, 388-71-0971, 388-71-0973, 388-71-0980,
388-71-0985, 388-71-0990, 388-71-0991, 388-71-1001, 388-71-1026,
388-71-1031, 388-71-1045, 388-71-1050, 388-71-1051, 388-71-1055,
388-71-1060, 388-71-1064, 388-71-1076, 388-71-1091, 388-71-1096¢,
388-71-1106, 388-71-1111, 388-71-1120, 388-71-1125, 388-71-1130,
388-112A-0105, 388-112A-0110, 388-112A-0115, 388-112A-0120,
388-112A-0125, 388-112A-0130, 388-112A-0200, 388-112A-0210,
388-112A-0220, 388-112A-0310, 388-112A-0320, 388-112A-0330,
388-112A-0520, 388-112A-0550, 388-112A-0560, 388-112A-0580,
388-112A-0610, 388-112A-0611, 388-112A-0612, 388-112A-0920,
388-112A-0940, 388-112A-0950, 388-112A-1010, 388-112A-1020,
388-112A-1230, 388-112A-1240, 388-112A-1250, 388-112A-1270,
388-112A-1285, 388-112A-1292, 388-112A-1300, and 388-112A-1310.

Repealing WAC 388-71-058329, 388-71-05833, 388-71-05834,
388-71-0921, 388-71-0931, 388-71-0951, 388-71-1006, 388-71-1021,
388-71-1083, 388-112A-0240, 388-112A-0350, 388-112A-0480,
388-112A-0530, 388-112A-0540, 388-112A-0585, 388-112A-0620, and
388-112A-0840.

New WAC 388-71-0958 Is there a challenge test for nurse delega-
tion core or specialized diabetes training?, 388-71-0961 What knowl-
edge and skills must nurse delegation core training include?,
388-71-0962 What knowledge and skills must specialized diabetes nurse
delegation training include?, 388-71-1067 What are the minimum quali-
fications for community instructors for mental health specialty train-
ing?, 388-71-1068 What are the minimum qualifications for community
instructors for dementia specialty training?, 388-71-1069 What are the
minimum qualifications for community instructors to teach expanded
specialty trainings?, and 388-112A-0118 What documentation is required
for completion of each training-?

Hearing Location(s): On October 25, 2022, at 10:00 a.m., at Of-
fice Building 2, Department of Social and Health Services (DSHS) Head-
quarters, 1115 Washington [Street S.E.], Olympia, WA 98504. Public
parking at 11lth and Jefferson. A map is available at https://
www.dshs.wa.gov/office-of-the-secretary/driving-directions-office-
bldg-2; or virtually. Due to the COVID-19 pandemic, hearings are held
virtually, see the DSHS website for the most current information.

Date of Intended Adoption: Not earlier than October 26, 2022.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m. on October 25, 2022.

Assistance for Persons with Disabilities: Contact DSHS rules con-
sultant, phone 360-664-6036, fax 360-664-6185, TTY 711 relay service,
email shelley.tencza@dshs.wa.gov, by 5:00 p.m. on October 11, 2022.
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Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Training requirements for all long-term
care workers are regulated by the same policies. Long-term care work-
ers who work in home environments are regulated under chapter 388-71
WAC, while workers in assisted living facilities, enhanced services
facilities, and adult family homes are regulated under chapter
388-112A WAC. As a result of many years of amendments and additions to
rules that were not done in concert between the two chapters, the lan-
guage between chapters 388-71 and 388-112A WAC have diverged, result-
ing in significant differences. These differences cause unnecessary
confusion. The modifications contained in this proposal will not
change policy or practice, but will reconcile the differences, update
language, and create more current and uniform policies for long-term
care workers. Amendments fall under the following categories: Changing
numbers over 10 to numbers rather than words; adding rules to chapter
388-71 WAC that are already in place in chapter 388-112A WAC, but
should be in both training sections; moving rules to new, more logical
locations; clarifying language suggested by stakeholders; making word-
ing between chapters more consistent; gender equity changes; consoli-
dating several redundant rules into a single rule; changing "70-hour
long-term care basic training" to "70-hour home care aide basic train-
ing"; correction of typographical and other unintended errors; and an-
ticipation of a future department of health rule change related to the
date of hire.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 18.20.270, 70.128.230,
74.08.090, 74.39A.070, and 74.39A.074.

Statute Being Implemented: RCW 18.20.270, 70.128.230, 74.08.090,
74.39A.070, and 74.39A.074.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: David Chappell, P.O. Box 45600, Olympia, WA
98504-5600, 360-725-2366.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Ex-
empt under RCW 34.05.328 (5) (b) (iv), rules that only correct typo-
graphical errors, make address or name changes, or clarify language of
a rule without changing its effect.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Is exempt under RCW 34.05.328 (5) (b) (iv).

Explanation of exemptions: Rules that only correct typographical
errors, make address or name changes, or clarify language of a rule
without changing its effect.

Scope of exemption for rule proposal:

Is fully exempt.

August 12, 2022
Katherine I. Vasquez
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0837 How does DSHS determine a long-term care work-
er's date of hire? (1) The department determines a long-term care
worker's date of hire according to ((WAEC—246—-980—046)) chapter 246-980
WAC.

(2) The date of hire is specific to each long-term care worker.
It does not change when a long-term care worker changes clients or em-
ployers unless the long-term care worker meets the criteria in WAC
388-71-0980.

(3) This section does not apply to background check requirements
under this chapter.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0837, filed 8/30/21, effective 10/1/21.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0839 Which long-term care workers are exempt from the
( (seventy—hour)) 70-hour, ((thirty—heur)) 30-hour, or ((twelwve—houxr))

seven-hour basic training requirements? The following long-term care
workers are exempt from the ((sewenty)) 10-hour ((Femg—termeare—work—
e¥)) home care aide basic training requirement:

(1) An individual employed as a long-term care worker on January
6, 2012, who complied with the basic training requirements in effect
on the date of ((hRis—er—her)) hire;

(2) An individual previously employed as a long-term care worker
who completed the basic training requirements in effect on the date of
((hEs—er—he¥r)) hire, and was employed as a long-term care worker at
some point between January 1, 2011, and January 6, 2012;

(3) Registered nurses, licensed practical nurses, and advanced
registered nurse practitioners licensed under chapter 18.79 RCW;

(4) Nursing assistants certified under chapter 18.88A RCW and
persons in an approved training program for certified nursing assis-
tants under chapter 18.88A RCW provided that they complete the train-
ing program within ((emre—hundred—twenty)) 120 days of the date of hire
and the department of health has issued ((¥hem—their)) a nursing as-
sistant certified credential within ( (Ewe—htndred)) days of the
date of hire;

(5) A home health aide who was employed by a medicare certified
home health agency within the year before being hired as a long-term
care worker and has met the requirements of 42 C.F.R., Sec. 484.36;

(6) An individual with special education training who has an en-
dorsement granted by the Washington state superintendent of public in-
struction as described in RCW 28A.300.010; and

(7) ((H)) A home care aide((s)) (HCA((s))) certified under chap-
ter 18.88B RCW.

)
00
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[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0839, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0839,
filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0841 What is orientation training, who should com-
plete it, and when should it be completed? (1) ((eriertatiern)) Long-
term care worker orientation is ((a—traiming—ef)) two hours of orien-
tation training regarding the long-term care worker's role ((as—Feng—
ferm—eare—workers)) and the applicable terms of employment. Individu-
als required to complete the 70-hour home care aide basic training
must complete long-term care worker orientation before providing care
to a client.

(2) Long—-term care worker orientation training, unless taken
through a department approved online training program, must be provi-
ded by gqualified instructors who meet the regquirements of WAC
388-71-1060.

((#2¥)) (3) The department must approve orientation curricula and
instructors.

((3r)) (4) There is no ((ehadtenge)) competency test for long-
term care worker orientation.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0841, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0846 What content must be included in long-term care
worker orientation? ( (brterntationmast—dneludedntroduetory—informa—
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(1) For those individuals identified in WAC 388-71-0841 (1) who
must complete orientation training:

(a) Orientation training may include the use of videos, audio re-
cordings, and other media if the person overseeing the orientation is
available to answer guestions or concerns for the person(s) receiving
the orientation. Orientation must include introductory information in
the following areas:

(1) The care setting;

(1i) The characteristics and special needs of the population
served;

(1ii) Fire and life safety, including:

(A) Emergency communication (including phone system if one ex-—
ists);

(B) Evacuation planning (including fire alarms and fire extin-
guishers where they exist);

(C) Ways to handle client injuries and falls or other accidents;

(D) Potential risks to clients or staff (for instance, challeng-
ing client behaviors and how to handle them); and

(E) The location of policies and procedures;

(iv) Communication skills and information, including:

(A) Methods for supporting effective communication among the cli-
ent/quardian, care team, and family members;

(B) Use of verbal and nonverbal communication;

(C) Review of written communications and documentation required
for the job, including the client's service plan;

(D) Expectations about communication with other members of the
care team; and

(E) Who to contact about problems and concerns;

v) Standard precautions and infection control, including:
A) Proper hand washing technigues;

B) Protection from exposure to blood and other body fluids;
C) Appropriate disposal of contaminated/hazardous articles;

(D) Reporting exposure to contaminated articles, blood, or other
body fluids; and

(E) What caregivers should do if they are ill;

(vi) Client rights, including:

(A) The client's right to confidentiality of information about
the client;

(B) The client's right to participate in making decisions about
the client's care and to refuse care;

(C) The caregiver's duty to protect and promote the rights of
each client and assist the client to exercise their rights;

(D) How the caregiver should report concerns they may have about
a client's decision on their care and who they should report these
concerns to;

(E) The caregiver's duty to report any suspected abuse, abandon-
ment, neglect, or exploitation of a client;

(F) Advocates that are available to help clients (such as long-
term care ombudsmen and organizations); and

(G) Complaint lines, hot lines, and client grievance procedures
such as, but not limited to:

(I) The DSHS complaint hotline at 1-800-562-6078;

(II) The Washington state long-term care ombudsman program;

(IIT) The Washington state department of health and local public
health departments;
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(IV) The local police; and

(V) Employer grievance procedure.

(2) One hour of completed classroom instruction or other form of
training (such as a video or online course) in long-term care orienta-
tion training equals one hour of training. The training entity must
establish a way for the long-term care worker to ask the instructor
guestions.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0846, filed 12/20/12, effective 1/20/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0850 What is safety training, who must complete it,
and when should it be completed? (1) Safety training is part of the
long-term care worker requirements. Tt is a ((Eraining—of)) three
( (hours—that—)) hour training that must meet the requirements as de-
scribed in WAC 388-71-0855, and includes basic safety precautions,
emergency procedures, and infection control. ((Ere)) Safety training
must be completed prior to providing care to the client.

(2) A1l long-term care workers who are not exempt from home care
aide certification as described in RCW 18.88B.041 hired after January
7, 2012, must complete three hours of safety training. This safety
training must be provided by qualified instructors who meet the re-
guirements in WAC 388-71-1060.

((+)) (3) The department must approve safety training curricula
and instructors.

((¥)) (4) There is no ((ehettenge)) competency test for safety

training.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0850, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0855 What content must be included in safety train-
ing? Safety training consists of introductory information in the fol-
lowing areas:

(1) Safety planning and accident prevention, including but not
limited to:

Proper body mechanics;

Fall prevention;

Fire safety;

In-home hazards;

Long-term care worker safety; and

Emergency and disaster preparedness.

Standard precautions and infection control, including but not
limited to:

(a) Proper hand washing;

NH DO QQ O W
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(b) When to wear gloves and how to correctly put them on and take
them off;

Q

Basic methods to stop the spread of infection;

Protection from exposure to blood and other body fluids;
Appropriate disposal of contaminated/hazardous articles;
Reporting exposure to contaminated articles; and

What to do when sick or injured, including whom to report

~_— — — ~—

o+
o
'_l.
0]

Basic emergency procedures, including but not limited to:
Evacuation preparedness;

When and where to call for help in an emergency;

What to do when a client is falling or falls;

Location of any advanced directives ( (apd—whenr—they are—giv—
vailable; and
e) Basic fire emergency procedures.

(4) One hour of completed classroom instruction or other form of
training (such as video or online course) equals one hour of training.
The training entity must establish a way for the long-term care worker
to ask the instructor gquestions.

OO0 0TV WOoWY H O Q.
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[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0855, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0860 Who must complete orientation and safety,
( (¥rainingand)) by when, and when does an orientation and safety
training attestation process need to be completed? (1) Unless exemp-
ted in WAC 388-71-0839 (1) through (7), all long-term care workers
must complete orientation and safety training prior to providing care
to a client.

(2) All individual providers must contact the training partner-
ship and follow the required procedures to confirm that they have com-—
pleted the orientation and safety training, once it is completed.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0860, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0860,
filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0875 Who must complete the ((sewenty)) 70-hour basic
training and by when? Unless exempt from training in WAC
388-71-0839 (1) through (7), all long-term care workers must complete
core and population specific competencies within ( (ere—hundred—Etwern—
£y)) 120 days of the date of hire as described in chapter 246-980 WAC.
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[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0875, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0875,
filed 12/20/12, effective 1/20/13.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0906 What topics must be taught in the core competen-
cies of the 70-hour home care aide basic training? Basic training
must include all of the competencies under WAC 388-71-0911 for the
following topics:

(1) Communication skills;

(2) Long-term care worker self-care;

Problem solving;

Client rights and maintaining dignity;

Abuse, abandonment, neglect, financial exploitation, and man-
eporting;

Client directed care;

Cultural sensitivity;

Body mechanics;

Fall prevention;

) Skin and body care;

) Long-term care worker roles and boundaries;

) Supporting activities of daily living;
) Food preparation and handling;
)
)
)

dator

Medication assistance;
Infection control, blood-borne pathogens, HIV/AIDS; and
Grief and loss.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0906, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0911 What are the core competencies and learning ob-

jectives for the ((ecore—competeneies—o£f)) 70-hour home care aide basic
training-? ( (Feorg—term—eare—worker)) Home care aide basic training in-

cludes core competencies that describe the behavior and skills that a
long-term care worker must exhibit when working with clients and the
learning objectives associated with each competency as follows:

(1) ((Regording—ecommunicotions

+a))) Communicate effectively and in a respectful and appropriate
manner with clients, family members, and care team members ((+))_:

((#)))(a) Recognize how verbal and nonverbal cues impact commu-
nication with the client and care team;
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((#e)r) ) (b) Engage and respect the client through verbal and non-
verbal communication;

((#e))(c) Listen attentively and determine that the client, when
able, understands what has been communicated;

((#e¥))(d) Recognize and acknowledge clients' communication in-
cluding indicators of pain, confusion, or misunderstanding;

((£r))(e) Utilize communication strategies to deal with diffi-
cult situations; and

((#gr))(f) Recognize common barriers to effective communication
and identify how to eliminate them;

(2) Regarding long-term care worker self-care:

(a) Identify behaviors, practices, and resources to reduce stress
and avoid burnout;

(b) Recognize common barriers to self-care and ways to overcome
them; and

(c) Recognize aspects of a long-term care worker's job that can
lead to stress and burnout, common signs and symptoms of stress and
burnout ( (+) ), and the importance of taking action to practice self-
care to avoid burnout;

(3) Regarding the competency of effective problem solving, use
effective problem solving skills to:

(a) Explain why it is necessary to understand and utilize a prob-
lem solving method;

(b) Implement a problem solving process/method; and

(c) Identify obstacles to effective problem solving and ways to
overcome them;

(4) Regarding the competency of client rights and dignity, take
appropriate action to promote and protect a client's legal and human
rights as protected by federal and Washington state laws including:

(a) Protect a client's confidentiality, including what is consid-
ered confidential information, to whom a long-term care worker is al-
lowed or not allowed to give confidential information, and how to re-
spond if a non-care team member asks for confidential information;

(b) Promote client's dignity and privacy, and encourage, and sup-
port a client's maximum independence when providing care;

(c) Maintain a restraint-free environment, including physical,
chemical, and environmental restraints. Use common, safe alternatives
to restraint use; and

(d) Protect and promote the client's right to live free of abuse,
neglect, abandonment, and financial exploitation;

(5) Regarding the competency of recognizing indicators of abuse
and understanding the mandatory reporting requirements, recognize the
signs of abuse and report suspected abuse, abandonment, neglect, and
financial exploitation:

(a) Describe long-term care worker's responsibilities as a manda-
tory reporter as defined in RCW 74.34.020 through 74.34.053; and

(b) Identify common indications of abuse, abandonment, neglect,
and financial exploitation;

(6) Regarding the competency of client directed care, take appro-
priate action when following a client's direction regarding ((kis—er
he¥r)) care:

(a) Describe a long-term care worker's role in client directed
care including determining, understanding, and supporting a client's
choices;

(b) Describe the importance and impact of client directed care on
a client's independence, self-determination, and quality of life;
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(c) Identify effective problem solving strategies that help bal-
ance a client's choice with personal safety; and

(d) Report concerns when a client refuses care or makes choices
that present a possible safety concern;

(7) Regarding the competency of cultural sensitivity, provide
culturally appropriate care:

(a) Describe how cultural background, lifestyle practices, and
traditions can impact care; and

(b) Use methods to determine and ensure that these are respected
and considered when providing care;

(8) Regarding the competency of body mechanics, utilize current
best practices and evidence-based methods of proper body mechanics
while performing tasks as outlined in the care plan;

(9) Regarding the competency on fall prevention:

(a) Identify fall risk factors and take action to reduce fall
risks for a client; and

(b) Take proper steps to assist when a client is falling or has
fallen;

(10) Regarding the competency of skin and body care, use personal
care practices that promote and maintain skin integrity:

(a) Explain the importance of observing a client's skin, when to
observe 1it, and what to look for including common signs and symptoms
of skin breakdown;

(b) Identify risk factors of skin breakdown;

(c) Observe skin at pressure point locations and report any con-
cerns;

(d) Describe what a pressure ulcer is, what it looks like, and
what actions to take i1if a client appears to be developing or develops
a pressure ulcer;

(e) Describe current best practices that protect and maintain a
client's skin integrity including position changes when sitting or ly-
ing for extended periods, and proper positioning and transfer techni-
ques;

(f) Implement current best practices that promote healthy skin
including hygiene, nutrition, hydration, and mobility; and

(g) Identify when to report skin changes and who to report them
to;

(11) Regarding the competency on long-term care worker roles and
boundaries, adhere to basic job standards, expectations, and require-
ments and maintain professional boundaries:

(a) Identify when, how, and why to obtain information from appro-
priate sources about a client's condition or disease for which they
are receiving services, and describe how to use this information to
provide appropriate, individualized care;

(b) Describe a client's baseline based on information provided in
the care plan and explain why it is important to know a client's base-
line;

(c) Identify changes in a client's physical, mental, and emotion-
al state through observation;

(d) Report changes from baseline and concerns to the appropriate
care team member (s):;

(e) Identify basic job standards and requirements (such as coming
to work on time) and describe how maintaining these standards are
critical to a client's safety and well-being;

(f) Explain the purpose of a care plan and describe how it is
created, used, and modified;
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(g) Use a client's care plan to direct a long-term care worker's
job tasks and any client directed care tasks;

(h) Identify what is required of a long-term care worker, as de-
scribed in WAC 388-71-0946, prior to performing a nurse-delegated
task;

(1) Describe the role of a care team and a long-term care work-
er's role in the care team;

(J) Describe professional boundaries and the importance of main-
taining them; and

(k) Identify signs of unhealthy professional boundaries, barriers
to keeping clear professional boundaries, and ways to avoid or elimi-
nate them;

(12) Regarding the competency on supporting activities of daily
living, perform required personal care tasks to the level of assis-
tance needed and according to current best practices and evidence-
based guidelines:

(a) Demonstrate, in the presence of a qualified instructor, all
critical steps required for personal care tasks including but not
limited to:

(1) Helping an individual walk;

ii) Transferring an individual from bed to wheelchair;
iii) Turning and repositioning an individual in bed;

iv) Providing oral care;

v) Cleaning and storing dentures;

vi) Shaving a face;

ii) Providing fingernail care;

iii) Providing foot care;

ix) Providing a bed bath;

X) Assisting an individual with a weak arm to dress;

xi) Putting knee-high elastic stockings on an individual;
xii) Providing passive range of motion for one shoulder;
xiii) Providing passive range of motion for one knee and ankle;
xiv) Assisting an individual to eat;

xv) Assisting with peri-care;

xvi) Assisting with the use of a bedpan;

xvii) Assisting with catheter care;

xviii) Assisting with condom catheter care; and

xix) Providing medication assistance;

(b) In the process of performing the personal care tasks, use
proper body mechanics, listen attentively, speak clearly and respect-
fully while explaining what the long-term care worker is doing, incor-
porate client preferences, maintain privacy and dignity, support the
client's level of ability, and assure ((kis—er—her)) the client's com-
fort and safety;

(c) Appropriately utilize assistive device(s) specified in the
care plan;

(d) Describe any safety concerns related to each task and how to
address the concerns;

(e) Demonstrate an understanding of bowel and bladder function-
ing, including factors that promote healthy bowel and bladder func-
tioning, and the signs, symptoms, and common causes of abnormal bowel
and bladder function; and

(f) Identify the importance of knowing a client's bowel and blad-
der functioning baseline and when to report changes;

(13) Regarding the competency on food preparation and handling,
plan and prepare meals using a basic knowledge of nutrition and hydra-
tion, incorporating any diet restrictions or modifications, and pre-
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vent food borne illness by preparing and handling food in a safe man-
ner:

(a) Describe how nutrition and hydration can impact a client's
health;

(b) Plan, shop, and prepare meals for a client according to the
guidelines of good nutrition and hydration, incorporating any dietary
requirements and restrictions from the care plan and client preferen-
ces;

(c) Describe common signs of poor nutrition and hydration, and
when to report concerns and who to report concerns to;

(d) Understand that diet modification is required for certain
health conditions, including dysphagia, and describe how to identify
diet modifications required for a client;

(e) Recognize when a client's food choices vary from specifica-
tions on the care plan, describe when to report concerns and who to
report them to;

(f) Describe what causes food borne illness, the risks associated
with food borne illness and examples of potentially hazardous foods;

(g) Describe appropriate food handling practices, including:

(i) Avoiding cross contamination from one food to another;

(ii) Safe storage requirements for cooling of leftover foods, in-
cluding:

(A) Depth;

(B) Types of containers and temperatures;

(C) The need to maintain food at proper temperatures to limit
bacterial growth; and

(D) Safe food storage and holding temperatures for both cold and
hot foods;

(iii) Best practices for thawing and re-heating food; and

(iv) Using clean gloves (if possible), and clean utensils when
preparing food;

(h) Describe the importance and correct procedure for cleaning
and disinfecting food contact surfaces; and

(i) Describe why a long-term care worker with certain types of
illnesses, symptoms, or both must not prepare food;

(14) Regarding the competency of medication assistance, appropri-
ately assist with medications:

(a) Identify what a long-term care worker is allowed and not al-
lowed to do when assisting with medications as described in chapter
246-888 WAC;

(b) Define terms related to medication assistance including pre-
scription drugs, over the counter medications, and as needed (PRN)
medications, medication side effects, and drug interactions;

(c) Identify common symptoms of medication side effects and when
and to whom to report concerns;

(d) Store medications according to safe practices and the label
instructions;

(e) Describe, in the proper sequence, each of the five rights of
medication assistance; and

(f) Identify what to do for medication-related concerns, includ-
ing describing ways to work with a client who refuses to take medica-
tions, identifying when and to whom to report when a client refuses
medication or there are other medication-related concerns, and identi-
fying what is considered a medication error, when to report a medica-
tion error, and who to report it to;
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(15) Regarding the competency of infection control and blood-
borne pathogens including HIV/AIDS, implement best practices to pre-
vent and control the spread of infections:

(a) Identify commonly occurring infections, ways that infections
are spread, and symptoms of infections;

(b) Describe the purpose, benefit, and proper implementation of
standard precautions in infection control;

(c) Implement current best practices for controlling the spread
of infection, including the use of hand washing and gloves;

(d) Demonstrate proper hand washing and putting on and taking off
gloves;

(e) Identify immunizations that are recommended for adults to re-
duce the spread of virus and bacteria;

(f) Describe laundry and housekeeping measures that help in con-
trolling the spread of infection;

(g) Describe proper use of cleaning agents that destroy micro-or-
ganisms on surfaces;

(h) Describe what blood-borne (BB) pathogens are and how they are
transmitted;

(1) Identify the major BB pathogens, diseases, and high-risk be-
haviors for BB diseases;

(7J) Identify measures to take to prevent BB diseases;

(k) Describe what to do if exposed to BB pathogens and how to re-
port an exposure;

(1) Describe how HIV works in the body;

(m) Explain that testing and counseling for HIV/AIDS is availa-
ble;

(n) Describe the common symptoms of HIV/AIDS;

(0) Explain the legal and ethical issues related to HIV including
required reporting, confidentiality, and nondiscrimination; and

(p) Explain the importance of emotional issues and support for
clients and long-term care workers;

(16) Regarding the competency on grief and loss, support yourself
and the client in the grieving process:

(a) Define grief and loss;

(b) Describe common losses a client and long-term care worker may
experience;

(c) Identify common symptoms associated with grief and loss;

(d) Describe why self-care is important during the grieving proc-
ess; and

(e) Identify beneficial ways and resources to work through feel-
ings of grief and loss;

(17) Long-term care workers who complete DSHS approved basic
training meet the training requirements for adult family homes in RCW
70.128.250;

(18) Long-term care workers who complete DSHS-approved basic
training meet the four hours of AIDS education as required by the de-
partment of health for the home care aide requirement in WAC
246-980-040; and

(19) Regarding the competency on identifying indicators of hear-
ing loss, which may be part of the basic training or population spe-
cific hours:

(a) Identify common symptoms associated with hearing loss; and

(b) Identify what to do for hearing loss related concerns, in-
cluding describing ways to communicate with a client who is experienc-
ing hearing loss and identifying when and to whom to report when a
client's hearing ability changes.

Certified on 9/29/2022 [ 13 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-17-073

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0911, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0911,
filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0916 What ((teopies—may be—taught—in)) is the popula-
tion specific ((competeneies—of basie)) component of the 70-hour home

care aide training and what required training may be used as popula-

tlon spec1f1c tra1n1ng° (1) Population specific basic training ( (meay
o1 a1+ + ] o + n EVASR 2N Y £ + 1 £~11 PRI )) iS train_
J_J.l\_/J_\_A\_A LILAL_ J_u_) LLUL_ J_J.lllJ_L_ A8 [y 1T A= IO 10 A - CIT J.\JJ.J.UVVJ.LL\j

1ng on toplcs((——Wh%eh—%ep%e+s+—%e—%ﬂe%ﬂde—%ﬂ—pepﬁ%a%ieﬂ—speeiéie

ENEN A n + n Ao £ + 1 oyl o+ o n (o) o vz v+ 2N
(_/LJ.LLJ.LL\j J.u_) LI(_A.\_) A8 1T CITT IT A\ ye) A CITT b/ub/LAJ_LAL_J.\JLL\Q/ o o VOO A | awy p A
sefvedv)) unigue to the care needs of the population that the home or
provider serves. Topics may include but are not limited to:

(a) Dementia;

(b) Mental health;

(c) Developmental disabilities;

(d) Young adults with physical disabilities; and

(e) Aging and older adults.

(2) ((Speetatty—EtrainingPper)) Populatlon SDelelC classes mav
e
b/ T
t

a) DSHS developed or approved specialty training, such as:
i) Dementia specialty training;
ii) Mental health specialty training; and
iii) Developmental disabilities specialty training.
(b) DSHS developed or approved curriculum on population specific
topics, such as:
(1) Traumatic brain injury, surviving and thriving; and
(1i) Navigating challenging behaviors.

I~I~I~~|D Q.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0916, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0932 What is on-the-job training? (1) Effective July
1, 2012, on-the-job training is a method of training where the long-
term care worker successfully demonstrates in the ((sewventy)) J0-hour
( (Feopg—term—eare—worker)) home care aide basic training, ((aayer—att
ef)) the core competencies for personal care or infection control
skills while working with a client on the job, instead of in a prac-
tice training setting.
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(2) ((op—the—Feb—trainingmust—be providedby—=)) A qualified in-
structor as described in WAC 388-71-1055, ((whe)) provides on-the-job
training and directly observes, coaches, and reinforces skills train-
ing for up to two long-term care workers at a time. The gualified in-
structor ((previding)) who provides the on-the-job training:

(a) ((Pees—met—have—te)) Need not be the instructor who ((&Ras))
taught the core competency tralnlng, and

(b) (M & =i
coct——egee—toeclients——and

+e)})) May be the immediate supervisor in a home care agency of
the long-term care worker receiving this training.

(3) The ((imstrweteor—eoverseeing—this)) person who oversees on-
the-job training must:

(a) Submit DSHS required forms and become an approved instructor
for the core competency of basic training; ((ard))

(b) Verify on a DSHS approved skills checklist or other depart-
ment approved form, the long-term care worker's successful completion
of the demonstrated skills ((=)); and

(c) Not relingquish required duties to trainee caregivers when
acting as a trainer.

(4) ((Fef—%he—pefs?ﬁffeeei%%ﬁg—eﬁ—%he—&eb—%fa%ﬁiﬁgT—ﬁhe—heﬁfs

EENE S AR IS IS
T T T

ST

n—th ol 4+ NP NN N + 1 anszant g h
OTT CIT Jo0 L_J.(_A.J.LLJ.LL\j o ErES—aS S SR R i = CIT [} Y ITCy TouE L_J.(_A.J.LLJ.LL\j

department must approve the number of on-the-job hours included in the
70-hour home care aide basic training.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0932, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0932,
filed 12/20/12, effective 1/20/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0936 What is nurse delegation core training? (1)
Nurse delegation core training is ((¥he)) required before ((ectwrse—=

Arursingassistants)) certified or registered((+)) nursing assistants
or certified home care aides ((must)) ((steecessfully compltete before
being)) may be delegated a nursing task.

(2) ((opty—the—evrricaturdeveleoped by PSHs—"MNursePelegatiesn
For Narradtrme~ Nocdoadoarmto e TT A TalENEN NEIPA PP | B o+ FE NN RN IR NPV
[ S N LVMLU_LLl\j oo Lo CTOliTcC o ey aw TITOUTIT L& g = X 1TCk =3 TIT o CIT L,J_(/L_LLJ._LLJ.\j 1
P e = Aelomatrd ar Ao trataina
\1\/L_LJ_ TIT P N Ny R S ITTC IO A\ 8 - \j(/LL,_L T g C1TOTO I 1TT \j

+3¥)) DSHS ((must)) approves ((£ke)) instructors for nurse dele-
gation core training ((prier—te—an instruector offering a course)).

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, T74.39A.326,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 c 278. WSR

21-18-081, § 388-71-0936, filed 8/30/21, effective 10/1/21. Statutory
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Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0936,
filed 12/20/12, effective 1/20/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0941 What is ((speeialized diabetes)) nurse delega-
tion specialized diabetes training? (1) ((Speetatizeddiabetes))

Nurse delegation specialized diabetes training is the required course
for nursing assistants, certified or registered, and certified home
care ((axde)) aides who will be delegated the task of insulin injec-
tions.

(2) (("I’| I L~V BN B I A E N N S R S Aol P ENE PN SN N IR N A= Ik~
T \)LJ |\ Eiy G5 N S Sy oL A LTI [ =] TTTIT O oL - \jL/LL,_LuLJ. L,J_L/L_LLJ._LLJ.\j CUTho 10 TWOo
+1h mada] o ik~ oo N NN SN EEEANPoE T B RSN N N NP O | neo

g - CTIT1 [ AN AW B w =] WITI T L& g = A LTI | \), _LLlukA_L_LLl, ey aw _LLJ._J CTTUTThoO

() Onlsz +1h A1t~ T e Azl A~ A sy NI LLR N EEEZY Nal N | n A
\\/I LJ._L_Y CTT | I S E— - O TTIT oL _L\JLJ oL J\J_Y J_/uJ.J.u, TN 1IWO 7 - \j(/LL,_L\JLJ. [ S N

Nigrrat ey Nacatatoarnt o [QEEN-NE N | oot a N N T~ + ol sz N 1A fNr +

LV\ALU_LLL\j IToo Lo CTOliTc o ULJ [ Sy € Ry =y T = ) 1T DT | =] J.I.l(/L_Y Ly = ) oL [ S N CTIT

I L=V BN B =N A BN NN S R S T Aol P ENE S 4—1/*'\-|v\-:v\r~r

\)LJ [ Sy € R S Eyar oL AT | =] LJ.\/I.J_\) oL - \j(/LL,_L\JLJ. L,J_(/L_LLJ._LLJ.

DSHS approves the instructors for the ( (speciatized—diabe
I

£es)) nurse delegation specialized diabetes training ((prier—+te—an—in

At v~ N Ffar iy o ~NAca o ))

x)L,J_k/I. (SR g |\ S J__Ll\j (=5 A\ A g marw ) .

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0941, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0946 Who is required to complete the nurse delegation
core training and nurse delegation specialized focus on diabetes
tralnlng(( )) and by when? ((Before performing any delegatedtask——a
Tong—termecare—workermusts))

(1) ((Be—a=s)) Before performing anv delegated nursing task, long-
term care workers must:

(a) Successfully complete the DSHS designated nurse delegation
core training, "nurse delegation for nursing assistants & home care

aides";
(b) Be one or more of the following:

((#=r)) (i) Certified home care aide under chapter 18.88B RCW;

((#F)) (4i) Nursing assistant certified under chapter 18.88A
RCW ( (+—o%) ) .

((#=r)) (2) If the long-term care worker is exempt from the home
care aide certification under WAC 246-980-025, the long-term care
worker must be ((beeeme)) a nursing assistant registered and complete
the core competencies of basic training, unless they already completed
the ((twenty—eight)) 28 hours of revised fundamentals of care or a de-
partment approved alternative ( (was—atready——complteteds))

((#)) (3) If nurse delegation is needed to implement a care
plan or negotiated service agreement earlier than home care aide cer-
tification can be obtained, the long-term care worker must become a
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nursing assistant registered and complete core competencies (the core
((ef)) basic training) of the 70-hour home care aide basic training.

(4) Before long-term care workers may perform the task of insulin
injections, the long-term care workers must:

(a) Meet the requirements in subsection (1) (a) and (b) of this
section; and

((#2¥)) (b) Successfully complete ( ("NursePelegation—Ffeor Nursing
Assistants™)) the DSHS designated nurse delegation specialized diabe-—
tes training.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0946, filed 12/20/12, effective 1/20/13.]

NEW SECTION

WAC 388-71-0958 Is there a challenge test for nurse delegation
core or specialized diabetes training? There is no challenge test for
nurse delegation core or specialized diabetes training.

[]

NEW SECTION

WAC 388-71-0961 What knowledge and skills must nurse delegation
core training include? Only the DSHS developed curriculum for nurse
delegation entitled, "nurse delegation for nursing assistants & home
care aides," meets the training requirement for nurse delegation core
training.

[]

NEW SECTION

WAC 388-71-0962 What knowledge and skills must nurse delegation
specialized diabetes training include? Nurse delegation specialized
diabetes training consists of three modules on diabetes, insulin, and
injections. Only the curriculum developed by DSHS, "nurse delegation
for nursing assistants: special focus on diabetes," may be used for
the nurse delegation specialized diabetes training.

[]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0970 What documentation is required for completion of
each training? (1) Orientation, safety, basic training, including
core and population specific, the ((¥khirtsy)) 30-hour training, the
( (Ewedtwe)) seven-hour parent provider training, on-the-job training,
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continuing education, ((amd)) nurse delegation core and specialized
diabetes training, specialty and expanded specialty training, and
adult education training must be documented by a certificate ( (45
e¥)), transcript, or proof of completion of training issued by a
qualified instructor or qualified training entity that includes:
((+)) (a) The name of the student;
((#2¥)) (b) The title of the training as approved by the depart-

ment;

((3r)) (c) For continuing education the department assigned cur-
riculum approval code;

((#4)>)) (d) The number of hours of the training;

((#5)F)) (e) The name and identification number of the training
entity;

((#6>)) (f) The instructor's name( (<))

(g) For core basic training and the 75-hour certificate, the in-
structor's name and identification number;

((+F)) (h) The instructor's signature or an authorized signature
from the training entity the qualified instructor is training on be-
half of; and

((#8)F)) (i) The completion date of the training.

(2) The long-term care worker must ( (retain—theeoriginal—eertifs
cate—or—transeript—For)) be given documentation of the proof of com-
pletion of the training that the student should retain. A home care
agency must keep a copy of the ((eertifiecate—or—transeript)) proof of
completion as specified in subsection (1) of this section on file.

(3) An instructor who is approved for Core Basic may sign a 75-
hour certificate from the same training program.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0970, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0971 Prior to hiring a long-term care worker, what
training and certification requirements must be reviewed by the home
care agency or department? Before hiring a long-term care worker, the
home care agency or the department acting on behalf of the client, as
defined under RCW 74.39A.009; or the consumer directed employer under
chapter 74.39A RCW; must review and verify the highest level of train-
ing or certification achieved by the individual.

(1) When the individual is a home care aide certified under chap-
ter 18.88B RCW, the home care agency, CDE, or department must:

(a) Verify that the individual's home care aide certification is
current and in good standing; and

(b) Confirm and document that the individual ( (khas—ecempteted)) is
in compliance with continuing education as required under WACs
388-71-0990 and 388-71-0991 for the compliance year in which they are
hired.

(2) When the individual is exempt from the ((sewenty))/0-hour
( (Feopg—term—eare—worker)) home care aide training and certification
requirements under WAC 388-71-0839, the home care agency, CDE, or de-
partment must review and verify the following:

(a) Documents demonstrating the individual's exemption status
from training and certification which may include:
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(1) Washington state provider active credential number, showing
that the individual's license or certification is current and in good
standing;

(i1i) ((Hekttexr)) A letter from a former or current employer docu-
menting work history during the exemption period described in WAC
388-71-0839;

(iii) Employment history records from the Washington state em-
ployment security department documenting work history information dur-
ing the exemption period;

(iv) Federal tax statements documenting work history information
during the exemption period; or

(v) Documentation showing completion of the basic training as re-
quired under WAC 388-71-0839;

(b) For the year in which they are hired, documentation of com-
pletion of ((&wedwe)) 12 hours of continuing education, or information
on when the continuing education must be completed, that complies with
WAC 388-71-0990 and WAC 388-71-0991.

(3) Individuals who have worked as long-((—))term care workers in
the past, but who did not complete the basic training or certification
required at the time, may be eligible to have ((¥khei¥)) the date of
hire reset in accordance with this section and WAC 388-71-0980.

(a) Individuals who are eligible to reset their date of hire as
provided in WAC 388-71-0980 must submit a new application and fee to
the department of health and adhere to the training or certification
requirement under this chapter.

(b) Individuals who are not eligible to reset ((£heixr)) the date
of hire as provided in WAC 388-71-0980 must not be paid to provide
personal care assistance until they complete required training and be-
come certified as a long-—term care worker.

(4) The home care agency, or the department acting on behalf of
the client, as defined under RCW 74.39A.009; or the consumer directed
employer under chapter 74.39A RCW must comply with continuing educa-
tion documentation requirements under WAC 388-71-0970.

(a) Individuals who worked in the previous year in a long-term
care setting during the previous calendar year, are held accountable
for ((¥kei®)) continuing education completion by their new employer on
the date of hire and shall provide at new hire, documentation of their
continuing education compliance during the calendar year ((ima—whiech
they—are)) hired; or

(b) Individuals who work for multiple employers or move between
employers shall on the date of hire, provide documentation of continu-
ing education compliance for the year in which they are hired, if
hired after their birthdate.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.32¢0,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0971, filed 8/30/21, effective 10/1/21.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-0973 What documentation is required for a long-term
care worker to apply for the home care aide certification or recerti-

fication? (1) Successful completion of ((severty—five—hovrs—ef)) the

Certified on 9/29/2022 [ 19 ] WSR Issue 22-19 - Proposed
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70-hour home care aide basic training, the two hours of orientation,
and the three hours of safety training (referred to collectively as
the 75 hours of training) must be documented on a DSHS ( (sewvermty—
fiwe)) approved 75-hour training certificate, transcript, or proof of
completion by an approved training entity wverifying that ((has—previ—
ded—er—verified—that)) a total of ((sewvemty—fiwve)) 75 hours of train-
ing ((k&as)) have occurred.

(2) An approved training entity issuing and signing a DSHS ( (sev—
enty—five)) 75-hour training certificate must verify that the long-
term care worker has the certificates or transcript required document-
ing two hours of DSHS-approved orientation, three hours of DSHS-ap-
proved safety training, and ((seventyheouvrs—ofbSHS—approved)) the 70-
hour home care aide basic training, as described in this chapter.

( (oaty—a—DbSHS)) When applying to the department of health for home
care aide certification, the long-term care worker may only submit a
75-hour training certificate that has been issued by the department or

the tralnlng partnershlp ( (severty—fivehovr treining—ecertificate—eor

>
I =~ WAPRQEI PPN PN PP i PP SN
T [ S N (=8 TTOUTIT APy & g =y [ yupw N \—y [ S U S S S Y @) R WS S N B § .

+ ~ 1 4+

3) For annual home care aide recertification, successful comple-
(ewetve)) 12 hours of DSHS-approved continuing education

training must be documented on a certificate(s) or transcript(s) is-

sued by a department ((-))_approved training entity.

(4) The long-term care worker, certified home care aide, and

((Eheitr)) employer must retain ((Ehe—eoriginal —seventy—five hourtrain—
ing—eertificate or transeript—and)) any ((ewedlse)) l2-hour continuing

education training certificates, transcripts, or other approved proof

of completion as described in WAC 388-71-0970(1) as long as the worker
is employed ((aﬂd—ﬁp—%e—%hfee—yeafs—aé%ef—%efmiﬂa%ieﬂ—eé—emp%eymeﬂ%v
T g S P g £ +heoa P R = S - £ o
J.J.(_A.J.LLJ.LL\j T L_J. [=] T oS T N b/ (&1 &/Ur/_y A - CIT [=] A 1T 11 I CTTC [=] 1T [ S —_— - [ S

six—years) ) .
[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-0973, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0980 May a home care agency or client employ a long-
term care worker who has not completed the ((sewenty)) 70-hour basic
training or certification requirements? (1) If an individual has pre-
viously worked as a long-term care worker, but did not complete the
training or certification requirements under RCW 18.88B.041, ((REHW))
74.39A.074, and ((REW)) 74.39A.096, ((e®)) and this chapter, a home
care agency or client must not employ the individual to work as a
long-term care worker until the individual has completed the required
training certification unless the date of hire has been reset as de-
scribed under subsection (2) of this section.

(2) The date of hire may be reset once for each home care appli-
cant after a minimum of one year has passed since the initial date of
hire. If chapter 246-980 WAC provides for additional resets for date
of hire, chapter 246-980 WAC shall supersede.

(3) Individuals who meet the criteria in subsection (2) of this

section are allowed a new ((ere—hundred—twenty)) 120 days to complete
the ((sewventy)) J0-hour ((Femrg—term—eare—worker)) home care aide basic
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training and a new ((twe—hundred)) 200 days to become certified as a
home care aide, 1f required by WAC 246-980-020.

(4) Individuals who meet the criteria in subsection (()) (2)
of this section must submit a new application and fee to the depart-
ment of health.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0980, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0980,
filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0985 What is continuing education and what topics may
be covered in continuing education? (1) Continuing education is annu-
al training designed to promote professional development and increase
a person's knowledge, expertise, and skills. DSHS must approve con-
tinuing education curricula and instructors.

(2) The same continuing education course ((may)) must not be re-
peated for credit unless it is a new or more advanced training on the
same topic ((er;—there—Fs—ademonstrated—or deocumented reed—Ffor—re—
Eraining—Exeeptions—te—+thisdnelude) ). However, a long-term care
worker may repeat up to five credit hours per year on the following
topics:

Blood( (=) )borne pathogens and infection control;

CPR training;

First-aid training;

Food handling training;

Health Insurance Portability and Accountability Act (HIPAA);
Medication assistance;

Disaster preparedness;

Aging sensitivity;

Client rights as it relates to caregiving issues in chapter
CW;

Client ((s)) safety; ((and))

Abuse and neglect identification and mandatory report-

wl—'-D"-Q Hh®d Q.Q 0w

70.12

-| AA@,\,\,\AAAA,—\A

— =
—_— —

; and

(1) Topics where the home care agency, CDE, or department can
demonstrate a need for retraining.

(3) Continuing education must be on a topic relevant to the care
setting, care needs of clients, or long-term care worker career devel-
opment. In addition to the topics listed in subsection (2) of this
section, topics or courses may include:

(a) Personal care services;

(b) Mental illness;

(c) Dementia;

(d) Developmental disabilities;

(e) Depression;

(f) Communication skills;
(
(
(

g) Positive client behavior support;
h) Developing or improving client centered activities;
i) Dealing with wandering or aggressive client behaviors;

Certified on 9/29/2022 [ 21 ] WSR Issue 22-19 - Proposed
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(1) Deescalating challenging behaviors; and

(k) Medical conditions.

((#2¥)) [(4) Nurse delegation core and nurse delegation special-
ized diabetes training hours when not applied to basic training hours
may count towards continuing education.

(5) Specialty training, except if completed through a challenge
test, may be used to meet continuing education reguirements.

(6) When hours from a class approved as specialty training are
counted toward basic training requirements, the hours must not be
counted toward continuing education.

((3r)) (1) Successful completion of a department of health ap-
proved home care aide certified alternative bridge program may be ap-
plied for up to ((&wedtwe)) 12 hours of continuing education in the
year it was completed.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0985, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0985,
filed 12/20/12, effective 1/20/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-0990 Who is required to complete continuing education
training, how many hours are required each year, and under what cir-
cumstances may the long-term care worker not be paid? (1) The follow-
ing long-term care workers must complete ((twetswe)) 12 hours of con-
tinuing education by their birthday each year unless exempt from con-
tinuing education as described in WAC 388-71-1001:

(a) ((€)) A certified home care aide((s));
(b) ((F£)) A long-term care worker who is exempt from home care
aide certlflcatlon as described in RCW 18. 88B 041 ( (—Feng—term—eare
rleara wi-ao + + + 17 -|?'r i £ ANt a0 A+ o n NP SN B 2NN N
VVUJ.J\ 10 TTITCS T \_/ULL[L./J. T VW \4 J.J.U\_AJ.\_) A \_/ULLL_J.LL\_AJ.LL\j AT T T I OTT T _Y [ e =y
1 1 o - o~ ' JAN

388—F+—31664+) ) ;.
(c) A certified nursing assistant;

(d) A person with special education training and an endorsement
granted by the Washington state office of superintendent of public in-
struction, as described in RCW 28A.300.010.

(2) The continuing education requirements of this section do not
apply to a registered nurse, a licensed practical nurse, or an ad-
vanced registered nurse practitioner licensed under chapter 18.79 RCW,
even if voluntarily certified as a home care aide under chapter 18.88B
RCW.

((#2r)) (3) A long-term care worker or certified home care aide
who did not complete the continuing education requirements by the
timeframe described in this section or in WAC 388-71-0991 must not be
paid to provide care after that date and must not be reinstated as a

Certified on 9/29/2022 [ 22 ] WSR Issue 22-19 - Proposed



WSR 22-17-073

Issue 22-19

Washington State Register,

long-term care worker until the worker has completed the continuing

education requirements.
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74.39A.270,
74.39A.326,

74.09.520,
74.39A.525,

RCwW 74.08.090,

74.39A.074,
74.39A.505,
§ 388-71-0990,

[Statutory Authority

74.39A.056,
74.39A.515,
21-18-081,
Authority

43.43.842,

43.20A.710,
18.88B.021,

WSR
Statutory

43.43.837 and 2018 c 278.

effective 10/1/21.

WSR 13-02-023,

filed 8/30/21,

74.09.520.

effective 1/20/13.]

§ 388-71-0990,

RCwW 74.08.090,

filed 12/20/12,

effective

filed 8/30/21,

(Amending WSR 21-18-081,

AMENDATORY SECTION

10/1/21

)

WAC 388-71-0991 When must a long-term care worker or certified

home care aide complete continuing education?

All long-term care

(1)

workers who are certified home care aides must comply with the con-

tinuing education requirements under chapter 246-980 WAC.

who are exempt from home care aide

Long-term care workers,

(2)
certification as described in RCW 18.88B.041,

unless exempt from con-

tinuing education as described under WAC 388-71-1001 must complete and
provide documentation of 12 hours of continuing education within 45

s birth-

term care worker'

calendar days of being hired or by the long

and ((

.
A

whichever is later

Must complete 12 hours of continuing education by the long-

(a)

term care worker's birthday each calendar vear worked thereafter

day in the calendar yvear hired,

or

If the 45 calendar day time period allows the long—-term care

worker to complete continuing education in January or February of the

following vear,

.
A

(b)

the credit hours earned will be applied to the calen-

dar vear in which the long-term care worker was hired.
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((#4r)) (3) If the renewal period following initial certification
as a home care aide or nursing assistant (NA-C), 1is less than a full
year from the date of certification, no continuing education will be

due for the first renewal period. ((FheJteorng—termeare—workermust
| + AEAE S ISR T I A+ o PN NP I B 2P 2o i for +1h conanA A At ]
\_/ULLL_J.LL\_AJ.LL\j AT T T I OTT - \1\_AJ.J. T ITC [ S N CTT =) \SAWSSLAW § - IT WL
haef + EEE-S 2NE R Tl 2N N ))

Py [ S N CTT P S - [\ L_LJ.\_A(_A._Y\_)-

((#5)F)) (4) For long-term care workers who are caring for a bio-
logical, step, or adoptive parent, continuing education must be com-
pleted on or before ((b%)) their birthday in the year after basic
training was completed. If these long-term care workers have not
worked in long-term care for a calendar year or longer, the worker
((£hey)) can complete ((£kheis¥)) the continuing education requirement

as provided in subsection ((43%)) (2) of this section.
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[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-0991, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-0991,
filed 12/20/12, effective 1/20/13.]

Reviser's note: The typographical errors in the above section occurred in the copy filed by the
agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-1001 Which long-term care workers are exempt from the
continuing education requirement? ( (Batess—veoluntarily ecertified—as—=
home—ecare—aider—e)) Continuing education is not required for any of
the following:

(1) Individual providers caring only for their biological, step,
or adoptive child;

(2) Individual providers that:

(a) Provide care to only one person and provide no more than
( (&wernty)) 20 hours of care in any calendar month; or

(b) Individual providers who only provide respite services and
work ( (Ehree—hundred)) 300 hours or less in any calendar year;

(3) Before January 1, 2016, a long-term care worker employed by a
community residential service business; and

(4) Registered nurses, ((amd)) licensed practical ((awrse))
nurses, and advanced registered nurse practitioners licensed under
chapter 18.79 RCW, even if voluntarily certified as a home care aide
under chapter 18.88B RCW.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, T74.39A.326,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 c 278. WSR
21-18-081, § 388-71-1001, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-1001,
filed 12/20/12, effective 1/20/13.]
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AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-1026 What must be submitted to DSHS for curriculum
approval? ( (PSHS—developed—eurricutaarenot—Freqguired—+tobesubmitted
wwwwwwww Cment Lo PP

EEE 1+ 57
TIT ally nalliliic Oy CIT T C

t W

(1) If a training entity modifies a department developed curricu-
la in any manner, the training entity must submit the curriculum to
the department for approval.

(2) Training must not be offered before receiving department cur-
riculum and instructor ( (appreved)) approval.

(3) Online classes when applicable, must adhere to the DSHS on-
line class standards in effect at the time of approval. These online
standards are posted on the DSHS ((!1s)) website https://bit.ly/dshs-on-
line-standaxrds.

(4) For orientation and((4ex)) safety training:

(a) Submit an outline of what will be covered in each training
offered including a table of contents that shows where the required
introductory topics as listed in WAC 388-71-0846 for orientation and
WAC 388-71-0855 for safety training are covered in the training.

(b) Department required orientation and safety training applica-
tion forms must be submitted to the department at least ((ferty—five))
45 days in advance of when the training is expected to be offered.

(c) Training cannot be offered before the department approves the
curriculum and instructor.

(5) For continuing education:

(a) Continuing education curriculum delivery models must only in-
clude instructor led, online instructor led (such as a webinar), or an

online interactive self-paced ((etass—that—preovides—etear—instructions
er—how—students—get—guestions—answered—duringEthe——eourse)) learning

with access to an instructor.

(b) For continuing education classes, submit on a department de-
veloped form, a summary that includes the topic, a brief description
of what it will cover, a course outline, ((amd)) the number of train-
ing hours, and a description of how the training is relevant to the
care setting, care needs of the clients, or long-term care worker ca-
reer development.

(c) For online training courses, submit the information requested
in (b) of this subsection and submit a description of how the instruc-
tor or training entity will assess that the students have ( (cempleted
the—materiats—and)) integrated the information being taught. The
training entity must establish a way for the long-term care worker to
ask the instructor guestions.

(d) One hour of completed classroom instruction or other form of
training (such as an online course) equals one hour of continuing edu-
cation.

((#e)) (e) Department required continuing education training ap-
plication forms must be submitted at least ((ferty—fiwe)) 45 days in
advance of ((wker)) the training ((is—expeected—+tobe—-offered)). The
department must approve the curriculum and instructor before the
training may be offered.

(6) For ((seveaty)) the 70-hour ((reng-term—eareworker)) home
care aide basic training, the ((thirty)) 30-hour basic training, and
the ((twelwe)) 7-hour parent provider training:

(a) If the instructor or training entity uses the DSHS developed
fundamentals of caregiving learner's guide or its substitute with en-
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hancements, they must submit the DSHS required form with all required
information.

(b) If the instructor or training entity does not use ((&)) the
DSHS developed ( (¥ewised)) fundamentals of caregiving learner's guide
or its substitute with enhancements to teach the ((sewensty)) 70-hour
( (Feopg—term—eare—worker)) home care aide basic training, ( (Ehirty))
the 30-hour basic training, and for the ((&wetse)) J-hour parent pro-
vider training, they must submit to DSHS the following for approval:

(1) A completed DSHS curriculum checklist indicating where all of
the competencies and learning objectives, described in this chapter,
are located in the long-term care worker materials from the proposed
curriculum for that course;

(ii) Any materials long-term care workers will receive, such as a
textbook or long-term care worker manual, learning activities, audio-
visual materials, handouts, and books;

(1ii) The table of contents or outline, ((ef—the—-euvrriewgtum)) in-
cluding the allotted time for each section;

(iv) Demonstration skills checklists for the personal care tasks
described in WAC 388-71-0911((—=)) (12) (a) and (b), and infection con-
trol skills ((#)) such as hand washing and putting on and taking off
gloves ((+)); and

(v) The teacher's guide or manual that includes for each section
of the curriculum:

(A) The goals and objectives;

(B) Methods of teaching, including learning activities that in-
corporate adult learning principles;

(C) Methods ((ipstruveteors—witlt—use)) used to determine whether
each long-term care worker understands the material covered and can
demonstrate all skills;

(D) A list of sources or references that were used to develop the
curriculum and if the primary source or reference is not a published
citation, the instructor must provide detail on how the content ( (was
estabtished—as)) is evidence based;

(E) Description of how the curriculum was designed to accommodate
long-term care workers with either limited English proficiency, learn-
ing disabilities, or both; and

(F) Description and proof of how input was obtained from consum-
ers and long-term care worker representatives in the development of
the curriculum.

(c) Curricula submitted for the core competency section of the
basic training as described in WAC 388-71-0911 must include how much
time long-term care workers will be given to practice skills and how
instructors will evaluate and ensure each long-term care worker can
proficiently complete each skill.

(d) Entities ((submitting)) Lthat submit curriculum for population
specific component of home care aide basic training must submit
((Ehedtr—owrn)) a list of competencies and learning objectives used to
develop the population specific basic training curriculum.

(7) For specialty training:

(a) For specialty training that is not DSHS developed curriculum
or another department approved specialty training curriculum, submit
the required specialty training application form and any additional
learning objectives added to the competency and learning objectives
checklist, the enhancements that have been added, and additional stu-
dent materials or handouts.

(b) To be approved, an alternative curriculum must at a minimum
include:
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(1) All the DSHS published learning outcomes and competencies for
the course;

(1i) Student materials that support the curriculum, a teacher's
guide or manual, and learning resource materials such as learning ac-
tivities, audio-visual materials, handouts, and books;

(1ii) The recommended sequence and delivery of the material; and

(iv) The teaching methods or approaches that will be used for
different sections of the course, including for each lesson:

(A) Learning activities that incorporate adult learning princi-
ples and address the learning readiness of the student population;

(B) Practice of skills to increase competency;

(C) Feedback to the student on knowledge and skills;

(D) An emphasis on facilitation by the teacher; and

(E) An integration of knowledge and skills from previous lessons
to build skills;

(v) A list of the sources or references, if any, used to develop
the curriculum;

(vi) Methods of teaching and student evaluation for students with
either limited-English proficiency, learning disabilities, or both;
and

(vii) A plan for updating material.
(8) Substantial changes to a previously approved curriculum must
be approved before they are used.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-1026, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-1020,
filed 12/20/12, effective 1/20/13.]

Reviser's note: The unnecessary START in the above section occurred in the copy filed by the agen-
cy and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1031 What is the curriculum approval process for ori-
entation, safety, ((sewventy)) the 70-hour basic training (({core—and
population—speeifie—training))) population specific training, the
( (¥hirty)) 30-hour basic training, the ((twelsre)) 7-hour parent pro-
vider training, and continuing education? To obtain the department's
approval of the curriculum for the 70-hour basic training, population
specific training, the 30-hour basic training, the 7-hour parent pro-
vider training, and continuing education:

(1) Submit the required training application forms and any other
materials required for specific curricula to the department.

(2) After review of the curriculum, DSHS will send a written re-
sponse to the submitter, indicating approval or disapproval of the
curriculum ( (-s3)) .

(3) If the curriculum((4s>+—=a¥re)) 1is not approved, the reason(s)
for denial will be given and the submitter will be told what por-
tion(s) of the training must be changed and resubmitted for review in
order for the curriculum to be approved.

(4) The submitter ((ear)) may then make the requested changes and
resubmit the curriculum(s) for review.
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(5) If after working with the department, the reasons why the
curriculum is not approved cannot be resolved, the submitter may seek
a review of the nonapproval decision from the assistant secretary of
aging and ( (aisability services—administratien)) long-term support ad-
ministration (ALTSA). The assistant secretary's review decision
((shat}t)) will be the final decision of DSHS ((+—=se)). No other admin-
istrative review is available to the submitter.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1031, filed 12/20/12, effective 1/20/13.]

INSTRUCTOR ( (QUALIFICATIONS;)) APPROVAL ((+—ANDRESPONSIBILITIES))

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1045 What are a training entity's responsibilities?
The training entity is responsible for:

(1) Coordinating and teaching classes;

(2) Assuring that the curriculum used is DSHS-approved and taught
as designed;

(3) Selecting ( (ame—meniteoring)) qualified guest speakers, where
applicable;

(4) Establishing a method whereby the long-term care worker can
ask the instructor guestions;

((#4¥)) (5) Administering or overseeing the administration of the

DSHS competency and challenqe tests ( (For—rurse—<delegation—ecore;—spe—

~ 1 P S NSNS S NP 7N a nt o noc o +xz = 1 hal+h BN
CarFZ2eC—GTIaPreteS L_J.(_A.J.LLJ_LL\ju_), Semehrto STt T Y7 car o cit 4

eiatty—andbbb—speciatty training) ) ;

((#5¥)) (6) Maintaining training records electronically or on pa-
per including long-term care worker ((tests)) certificates and attend-
ance records for a minimum of six years;

((#6r)) (7) Reporting training data to DSHS ( (in—bSHS—identified
+imeframes)) when requested by the department; and

((+F)) (8) Issuing or reissuing training certificates to long-
term care workers.
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[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1045, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1050 Must training entities and their instructors be
approved by DSHS? ((AAE—trairing)) Training entities and their ((&a—
strvetor{sy)) instructors ( (fer—erientatieon;——Safety,——and—eceontinuing
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as follows:
(1) For DSHS contracted training entities:
(()) (a) DSHS must approve ((amd#t)) or approve and contract

with a training entity and ((fkei¥)) its instructor(s) to conduct ori-
entation, safety, ((sewenty)) J0-hour basic training, ((feere—and))
population specific training((¥)), specialty training, ((&kirty)) 30-

hour training, ((&wetwe)) J-hour ((BPP)) DDA parent provider training,
nurse delegation core training, and nurse delegation specialized dia-
betes training, on-the-job training, and continuing education.

(b) DSHS may ((eertract—with)) select training entities ((ame
their—dnstryetor{s))) using any applicable contracting procedures.
Contractors must meet the minimum gualification for instructors under
this chapter and any additional gqualifications established through the
contracting procedure.

( (2—TFhe—training partnershipmustensure—that itsinstructers
meet—themimimum—guatifireations—under—this chapters))

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1050, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1051 Can DSHS deny or terminate a contract ((with))

or rescind approval of an instructor or training entity? (1) DSHS may
( (determine—rnot—to—aceept—an—eofferPby)) deny a person or organization

seeking a contract with DSHS to conduct ((treiningpregrams)) orienta-
tion, safety, 70-hour basic training, population specific training,
specialty training, 30-hour training, 7-hour DDA parent provider
training, nurse delegation core training, and nurse delegation speci-
alized diabetes training, on-the-job training, or continuing educa-
tion. No administrative remedies are available to dispute DSHS' deci-
sion not to ((aeeept—arn—offer)) contract with or approve a person or
organization, except as may be provided through the contracting proc-
ess.

(2) DSHS may terminate an existing training contract in accord-
ance with the terms of the contract. The contractor's administrative
remedies ((shadtd—Pe)) are limited to those specified in the contract.

(3) DSHS may terminate an existing training approval of a person
or entity to conduct orientation, safety, 70-hour basic training, pop-
ulation specific training, specialty training, 30-hour training, 7-
hour DDA parent provider training, nurse delegation core training, and
nurse delegation specialized diabetes training, on-the-job training,
or continuing education.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1051, filed 12/20/12, effective 1/20/13.]
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AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-1055 What are the minimum qualifications for an in-
structor for basic (including ((£hirty)) 30-hour and ((twelwe)) 7-hour
DDA parent providers), population specific((})), on-the-job, nurse
delegation core, and nurse delegation specialized diabetes trainings?
An instructor for basic (including ((fkirty)) 30-hour and ( (Ewelwe))
J-hour DDA parent providers), population specific((3)), on-the-job,
nurse delegation core, and nurse delegation specialized diabetes
training must meet the following minimum qualifications:

(1) ((Fwemty—one)) Be at least 21 years of age;

(2) Has not had a professional health care, adult family home,
enhanced services facility, assisted living facility, or social serv-
ices license or certification revoked in Washington state; and

(3) Meets one or more of the following education or work experi-
ence requirements upon initial approval or hire:

(a) Is a registered nurse with work experience within the last
five years with the elderly or persons with disabilities requiring
long-term care in a community setting; or

(b) Has an associate degree or higher degree in the field of
health or human services and six months of professional or caregiving
experience within the last five years in an adult family home, en-
hanced services facility, assisted living facility, supported living
through DDA, or home care setting; or

(c) Has a high school diploma, or equivalent, and one year of
professional or caregiving experience within the last five years in an
adult family home, enhanced services facility, assisted living facili-
ty, supported living through DDA, or home care setting((+))._.

(4) Meets one or more of the following teaching experience re-
quirements:

(a) ((ome—hundred)) 100 hours of teaching adults in an appropri-
ate setting on topics directly related to the basic training ((fe®))
or basic training topics that may be offered as continuing education;
or

(b) ((Ferty)) 40 hours of teaching basic training while being
mentored by an instructor who is approved to teach basic training;

(5) Except for instructors for nurse delegation core and special-
ized diabetes training, completion of a class on adult education that
meets the requirements in WAC 388-71-1066;

(6) ((B)) The instructor must be experienced in caregiving prac-
tices and demonstrate((s)) competency with respect to teaching the
course content or units being taught;

(7) Instructors who will administer tests must have experience or
training in assessment and competency testing; and

(8) Community instructors for nurse delegation core and special-
ized diabetes trainings must have a current Washington state regis-
tered nurse (RN) license in good standing without practice restric-
tions.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.3260,
74.39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-1055, filed 8/30/21, effective 10/1/21. Statutory
Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, § 388-71-1055,
filed 12/20/12, effective 1/20/13.]
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AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1060 What are the minimum qualifications for an in-
structor of orientation, safety, and continuing education? (1) An in-
structor ((ef)) for orientation((+)) and safety training((+—and—corn
Havingedgeation)) must be a registered nurse or other person with
specific knowledge, training, and work experience ( (ia—theprovisien
of—direet;—persorat——eare—or—other)) relevant ((serviees—teo—the—etderiy
or—Ppersons—withdisapbitities reguiringtong—term—eare)) to the topics
required in orientation and safety training.

(2) An instructor for continuing education must be a registered
nurse or other person that is proficient in the content they cover in
the course or have specific knowledge, training, or experience in the
provision of direct, personal care, or other relevant services to the
elderly or persons with disabilities requiring long-term care.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1060, filed 12/20/12, effective 1/20/13.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-1064 What are the minimum qualifications for communi-
ty instructors for adult education training using DSHS curriculum?

(1) The minimum qualifications for community instructors of adult edu-
cation training using DSHS curriculum, in addition to the general
qualifications in WAC 388-71-1055 (1) and (2), include:

(a) The instructor must be experienced in adult education practi-
ces and capable of demonstrating competency in the entire course con-
tent;

(b) Education:

(1) Has a bachelor's degree or is a registered nurse with at
least one year of education in seminars, conferences, continuing edu-
cation, or in college classes in subjects directly related to adult
education, such as, but not limited to English as a second language
(ESL), adult basic education, and adult secondary education (one year
of education equals ( (Ewernty—four)) 24 semester credits in a semester
system, ((Ehirty—six)) 36 quarter credits in a quarter system, or at
least ((etxghty)) 80 hours of seminars, conferences, and continuing ed-
ucation); and

(11i) Successful completion of the DSHS adult education training
curriculum prior to beginning to train others;

(c) Meets one or more of the following teaching experience re-
guirements:

(1) Two years of experience teaching long-term care workers; or

(11) ((Fwe—hurdred)) 200 hours of experience teaching adult edu-
cation or closely related subjects;

(d) Successful completion of the DSHS instructor qualification/
demonstration process; and

(e) Instructor approved and contracted by the department as a
community instructor.
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(2) Instructors that administer tests must have experience or
training in assessment and competency testing.

[Statutory Authority: RCW 74.08.090, 74.09.520, 43.43.832, 74.39A.270,
74.39A.056, 74.39A.074, 43.20A.710, 74.39A.525, 43.43.842, 74.39A.320,
74 .39A.515, 74.39A.505, 18.88B.021, 43.43.837 and 2018 ¢ 278. WSR
21-18-081, § 388-71-1064, filed 8/30/21, effective 10/1/21.]

NEW SECTION

WAC 388-71-1067 What are the minimum qualifications for communi-
ty instructors for mental health specialty training? (1) The minimum
qualifications for community instructors for mental health specialty
training, in addition to the general qualifications in WAC 388-71-1055
(1) and (2), include:

(a) The instructor must be experienced in mental health caregiv-
ing practices and capable of demonstrating competency in the entire
course content;

(b) Education:

(1) Bachelor's degree, registered nurse, or mental health spe-
cialist, with at least one year of education in seminars, conferences,
continuing education, or accredited college classes, in subjects di-
rectly related to mental health, including, but not limited to, psy-
chology (one year of education equals 24 credits in a semester system,
36 credits in a quarter system, or at least 80 hours of seminars, con-
ferences, and continuing education); and

(ii) Successful completion of the mental health specialty train-
ing class before the instructor trains others;

(c) Work experience: Two years full-time equivalent direct work
experience with people who have a mental illness; and

(d) Teaching experience:

(1) 200 hours experience teaching long-term care related sub-
jects;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-71-1066;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor;

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing; and

(2) Five years of full-time equivalent direct work experience
with people who have a mental illness may substitute for either:

(a) The credential described in subsection (1) (b) (1) of this sec-
tion; or

(b) The one year of education in college classes or 80 hours in
seminars, conferences, continuing education described in subsection
(1) (b) (1) of this section.

(3) If your status is an approved instructor for mental health
specialty training, you may instruct a new mental health specialty
training curriculum after submitting to the department a copy of a
certificate of completion for that curriculum and a copy of a certifi-
cate of completion of an adult education class that meets the require-
ments of WAC 388-71-1066.
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NEW SECTION

WAC 388-71-1068 What are the minimum qualifications for communi-
ty instructors for dementia specialty training? (1) The minimum qual-
ifications for community instructors for mental health specialty
training, in addition to the general qualifications in chapter
388-71-1055 (1) and (2), include:

(a) The instructor must be experienced in dementia caregiving
practices and capable of demonstrating competency in the entire course
content;

(b) Education:

(1) Bachelor's degree, registered nurse, or mental health spe-
cialist, with at least one year of education in seminars, conferences,
continuing education, or college classes, in dementia or subjects di-
rectly related to dementia, such as, but not limited to, psychology
(one year of education equals 24 credits in a semester system, 36
credits in a quarter system, or at least 80 hours of seminars, confer-
ences, or continuing education); and

(ii) Successful completion of the dementia specialty training,
prior to beginning to train others;

(c) Work experience: Two years full-time equivalent direct work
experience with people who have dementia;

(d) Teaching experience:

(1) 200 hours experience teaching long-term care related sub-
jects;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-71-1066;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor; and

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing.

(2) Five years of full-time equivalent direct work experience
with people who have dementia may substitute for either:

(a) The credential (bachelor's degree, registered nurse, or men-
tal health specialist) described in subsection (1) (b) (i) of this sec-
tion; or

(b) The one year of education in college classes or 80 hours in
seminars, conferences, continuing education described in subsection
(1) (b) (1) of this section.

(3) If your status is an approved instructor for dementia spe-
cialty training, you may instruct a new dementia specialty training
curriculum after submitting to the department a copy of a certificate
of completion for that curriculum and a copy of a certificate of com-
pletion of an adult education class that meets the requirements of WAC
388-71-1066.

[]
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NEW SECTION

WAC 388-71-1069 What are the minimum qualifications for communi-
ty instructors to teach expanded specialty trainings? (1) The minimum
qualifications for community instructors for mental health specialty
training, in addition to the general qualifications in WAC 388-71-1055
(1) and (2), include:

(a) The instructor must be experienced in caregiving practices
related to the expanded specialty topic and capable of demonstrating
competency in the entire course content;

(b) Education:

(1) Bachelor's degree, registered nurse, paramedic, emergency
medical technician (EMT), mental health specialist, or a specialist
with nationally recognized credentials in the expanded specialty topic
with at least 80 hours of education in seminars, conferences, continu-
ing education, or accredited college classes, in subjects directly re-
lated to expanded specialty topics; and

(ii) Successful completion of the expanded specialty training
class before the instructor trains others;

(c) Work experience: Two years full-time equivalent direct work
or volunteer experience with people in the specialty topic population;
and

(d) Teaching experience:

(1) 200 hours experience teaching;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-71-1066;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor;

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing; and

(2) Five years of full-time equivalent direct work experience
with people in the specialty topic population may substitute for ei-
ther:

(a) The credential or degree described in subsection (1) (b) (i) of
this section; or

(b) The 80 hours in seminars, conferences, continuing education
described in subsection (1) (b) (i) .

[]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1076 What is a guest speaker, and what are the mini-
mum qualifications to be a guest speaker? (1) A guest speaker is a
person selected by an approved instructor to teach on a specific top-
ic. A guest speaker:

(a) May only teach a specific subject in which ((ke—exr——she)) the
guest speaker has ((expertise)) knowledge, background, and experience

that establishes ((his—er—her)) expertise on ((that—speeifie)) Lthe
topic they will teach;

(b) May not teach the entire course;
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(c) Must not supplant the primary teaching responsibilities of
the instructor; and

(d) Must cover the DSHS competencies and learning objectives for
the topic ((ke—er——she)) the guest speaker is teaching.

(2) The approved instructor must:

(a) ((Must—e)) Ensure the guest speaker meets these minimum qual-
ifications;

(b) Maintain documentation of the guest speaker's qualifications
and ( (kaeekgreournd)) experience;

(c) Supervise and monitor the guest speaker's performance; and

(d) ((¥s)) Be responsible for ensuring the required content is
taught.

(3) DSHS does not approve guest speakers.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1076, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1091 What physical resources are required for class-
room training and testing? (1) ((Eressroom—faeititiesused—Ffor—etass
room—trainingmust—Pbe—aeceessikte)) The training entity must provide
accessible classroom facilities to students and provide adequate space
for learning activities, comfort, lighting, lack of disturbance, and
tools for effective teaching and learning, such as white boards and
((£++p)) charts. ((&)) The training entity must maintain appropriate
supplies and equipment ( (must—re—provided)) for teaching and practice
of caregiving skills in the class being taught.

(2) ((Festing—sites—Ffeor nurse—delegationecore—andspeecialized
dHabetes—trainingmust—Pprovide)) The training entity must provide

testing sites with adequate space for testing, comfort, lighting, and
lack of disturbance appropriate for the written or skills test being
conducted. ((A)) The training entity must maintain appropriate sup-
plies and equipment necessary for the particular test must be provi-
ded.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1091, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1096 What standard training practices must be main-
tained for classroom training and testing? ( (Fre—foltowing—training
standards—muastbemaintained)) The training entityv must maintain the
following training standards for classroom training and testing:

(1) Training must not exceed eight hours within one day;

(2) Training provided in short time segments must include an en-
tire unit, skill, or concept;

(3) Training must include regular breaks; and
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(4) Long-term care workers attending classroom training must not
be expected to leave the class to attend job duties, except in an
emergency.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1096, filed 12/20/12, effective 1/20/13.]

COMPETENCY TESTING ((FORNURSEDELEGATION CORE-AND SPECIALIZED DIABE-
TES—TRAINING))

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1106 What components must competency testing include?
(1) Competency testing must include the following components:

(()) (a) Skills demonstration of ability to perform and( (£e¥))
implement specific caregiving approaches, and((4e®¥)) activities as ap-
propriate to the training;

((=r)) (b) Written evaluation to show the level of comprehension
and knowledge of the training's learning objectives ( (imetuded—Fn—Ethe
£raining)); and

((3r)) (c) A scoring guide for the tester with clearly stated
((seering)) criteria and minimum proficiency standards.

(2) Instructors who conduct competency testing must have experi-
ence or training in assessing competencies.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1106, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1111 ((What—experience—or—training must—individuals

i )) Which trainings must

have—to be able to perform competeney testing
include the DSHS developed competency test? ( (Fredvidueats—who—perform

competeney—testing must—have deocumentedexperience—or—training—in—as
sessing—ecompeteneies—) ) The following trainings must include the DSHS
developed competency test:

(1) Dementia specialty training;

2) Mental health specialty training;

3) Developmental disabilities specialty training;

(
(
(4) Expanded specialty training;
(
(

5) Nurse delegation core training; and
6) Nurse delegation specialized diabetes training.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1111, filed 12/20/12, effective 1/20/13.]
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AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1120 How must competency test administration be
standardized? To standardize competency test administration, testing
must include the following components:

(1) ((Ar—rmstruoeter Ffor—theecourse—wheomeets—at—minimomoggatifi—

catiteons—for—+the ecourse—heor she+teachesmust—oversee)) The person
teaching the course must administer or supervise the administration of
all testing; and

(2) The tester must follow the DSHS guidelines for:

(a) The maximum length of time allowed for ((£ke)) testing;

(b) The amount and nature of instruction given ((Ferg—term—eare
weorkers)) to students before beginning a test;

(c) The amount of assistance to ((Feorg—termeare—workers)) stu-

dents allowed during testing;

(d) The accommodation guidelines for ((Feng—termeare—workers))

students with disabilities; and

(e) Accessibility guidelines for ((teng—term—eare—workers)) stu-

dents with limited English proficiency.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1120, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1125 What form of identification must ((fenrg-term
eare—workers)) students show before taking a competency or challenge

test? ( (Feorg—term—eare—workers)) Students must ((shew)) provide photo

identification before taking a competency or challenge test.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1125, filed 12/20/12, effective 1/20/13.]

AMENDATORY SECTION (Amending WSR 13-02-023, filed 12/20/12, effective
1/20/13)

WAC 388-71-1130 How many times may a competency or challenge
test be taken? ( (For—the—trainings—under WAC388—71+—-0836—7and

388-F+-0941;—~competeney—testing)) (1) A competency test that is part
of a course may be taken twice. If the test is failed a second time,
the person must retake the course ((befeore—takingthetest—Ffor—that

course—again)) before any additional tests are administered.

(2) If a challenge test is available for a course, it may be tak-
en only once. If the test is failed, the person must take the class-
room course.

[Statutory Authority: RCW 74.08.090, 74.09.520. WSR 13-02-023, §
388-71-1130, filed 12/20/12, effective 1/20/13.]
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( (SECTION—I-)) DEFINITIONS, PURPOSE, AND APPLICABILITY

AMENDATORY SECTION (Amending WSR 21-11-090, filed 5/18/21, effective
6/18/21)

WAC 388-112A-0105 Who is required to obtain home care aide cer-
tification and by when? (Uatess—exempt—uander WAL —246-080—025—the
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gdate—ofhires)) must obtain home care aide certification as provided
in chapter 246-980 WAC.

(2) ((FHE—ea—deorng—termeare—worker is—Timited-Frngltish preoficient
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within—two—hundred—sixtydays—of—+thedate—eofhires)) The following in-
dividuals must obtain home care aide certlflcatlon as follows:

(a) Adult family home applicants, before licensure;

((#4y)) (b) Adult family home entity representatives and resident
managers, before assuming the duties of the position;

((#5)F)) (c) Assisted living facility administrators or their de-
signees, within ( (Ewe—hundred)) 200 calendar days of the date of
hire((+)) .

((#6)r)) (d) Enhanced services facility applicants, before licen-
sure; and

((#+F)) [(e) Enhanced services facility administrators or their
designees, within ((twe—hundred)) 200 days of the date of hire.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
and 71A.12.030. WSR 21-11-090, § 388-112A-0105, filed 5/18/21, effec-
tive 6/18/21; WSR 17-22-036, § 388-112A-0105, filed 10/24/17, effec-
tive 11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0110 May a home employ a long-term care worker who
has not completed the ((sewventy)) 70-hour ((leng—term—eare worker ba-
sie)) home care aide training or certification requirements? (1) If
an individual previously worked as a long-term care worker, but did
not complete the training or certification requirements under RCW
18.88B.041, 74.39A.074, 74.39A.076, and this chapter, an adult family
home, enhanced services facility, or assisted living facility must not
employ the individual to work as a long-term care worker until the in-
dividual has completed the required training or certification unless
the date of hire has been reset as described under subsection (2) of
this section.

(2) The original date of hire may be reset once for each home
care ailde applicant after a minimum of one year has passed since the
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initial date of hire. If chapter 246-980 WAC provides for additional
resets for date of hire, chapter 246-980 shall supersede.
(3) Individuals who meet the criteria in subsection (2) of this

section are allowed a new ((ere—hundred—Etwenty)) 120 days to complete

the orientation, safety, and ((sewensty)) J0-hour ( (Femng—term—eare
werker)) home care aide basic trainings and a new ( (Eweo—hundred)) 00

days to become certified as a home care aide, if required by WAC
246-980-020.

(4) Individuals who meet the criteria in subsection (2) of this
section must submit a new application and fee to the department of
health.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0110, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0115 How ((de—we)) does DSHS determine a long-term
care worker's date of hire? (1) The department determines a long-term

care worker's date of hire ((upderREWI888B-O2IHH)—bvone—of—Ethe
feolleowing—whichevereecegrs—Ffirsts)) according to chapter 246-980 WAC.
( (te—TFhe—initiat——service begin datewhen hired asanindividuat
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The date of hire is specific to each long-term care worker.
It does not change when a long-term care worker changes clients or em-
ployers unless the long-term care worker meets the criteria in WAC
388-112A-0110.

(3) This section does not apply to background check requirements
under this chapter.
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[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0115, filed 10/24/17, effective
11/24/17.]

DOCUMENTATION REQUIREMENTS
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NEW SECTION

WAC 388-112A-0118 What documentation is required for completion
of each training? (1) Orientation, safety, basic training including
core basic, population specific and the 75-hour certificate, continu-
ing education, nurse delegation core and specialized diabetes train-
ing, specialty and expanded specialty training, adult education train-
ing, and adult family home administrator training must be documented
by a certificate, transcript, or proof of successful completion of
training issued by a qualified instructor or gqualified training entity
that includes:

(a) The name of the student;

(b) The title of the training as approved by the department;

(c) For continuing education, the department assigned curriculum
approval code;

(d) The number of hours of the training;

(e) The name and identification number of the training entity;

(f) The instructor's name;

(g) For core basic training, the instructor's name and identifi-
cation number;

(h) The instructor's signature or an authorized signature from
the training entity the qualified instructor is training on behalf of;
and

(1) The completion date of the training.

(2) The long-term care worker must be given documentation of the
proof of completion of the training that the student should retain.
The provider and the training entity must keep a copy of the proof of
completion as described in WAC 388-76-10198 for adult family homes,
chapter 388-107 WAC for enhanced services facilities, and WAC
388-78A-2450 for assisted living facilities.

(3) An instructor who is approved for Core Basic may sign a 75-
hour certificate from the same training program.

[]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0120 What documentation is required for a long-term
care worker to apply for the home care aide certification or recerti-
fication®? (1) Successful completion of ((sewventsy)) the 70-hour
( (Feopg—term—eare—worker)) home care aide basic training, the two hours
of orientation, and the three hours of safety training (referred to
collectively as the ((severmrty—fiswe)) J5-hours of training) must be
documented on a DSHS ((sewvenrty—fiwe)) J/S5-hour training certificate by
an approved training entity verifying that a total of ((severty—five))
75 hours of approved training have occurred.

(2) An approved training entity issuing and signing a DSHS ( (sev—
enty—five)) 75-hour training certificate must verify that the long-
term care worker has the certificates required documenting two hours
of DSHS-approved orientation, three hours of DSHS-approved safety
training, and the ((sewenty)) J0-hour long-term care worker basic
training, as described in this chapter. When applying to the depart-
ment of health for home care aide certification, the long-term care
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worker may only submit a ((sewvemty—fiwve)) J/5-hour training certificate
that has been issued by the department or the training partnership.

(3) For annual home care aide recertification, successful comple-
tion of ((&wetse)) 12 hours of DSHS approved continuing education
training must be documented on a certificate(s) or transcript(s) is-
sued by a department approved training entity.

(4) The long-term care worker, certified home care aide, and em-
ployer must retain any ((ewetswe)) 12-hour continuing education train-
ing certificates, ((e¥)) transcripts, or other approved proof of com-
pletion for as long as the long-term care worker is employed.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0120, filed 10/24/17, effective
11/24/17.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-0125 Prior to hiring a long-term care worker, what
training and certification requirements must be reviewed? Before hir-
ing a long-term care worker, the home must review and verify the fol-
lowing training and certification information. The home must verify
the highest level of training or certification achieved by the indi-
vidual.

(1) When the individual is a home care aide certified under chap-
ter 18.88B RCW, the home must:

(a) Verify that the individual's home care aide certification is
current and in good standing;

(b) Confirm and document that the individual is in compliance
with continuing education as required under WAC 388-112A-0610,
388-112A-00611, or 388-112A-0612 for the compliance year in which they
are hired; and

(c) Confirm that the specialty training ((+s)) has been or will
be completed as required under WAC 388-112A-0495.

(2) When the individual is exempt from the ((sewenty)) 70-hour
( (Feopg—term—eare—worker)) home care aide training and certification
requirements under WAC 388-112A-0090, the home must obtain, review,
and verify the following:

(a) Documents demonstrating that the individual is exempt from
training and certification which may include:

(1) Washington state provider credential number, showing that the
individual's license or certification is current and in good standing;
or

(i1i) A letter from a former or current employer documenting work
history during the exemption period described in WAC 388-112A-0090; or

(1ii) Employment history records from the Washington state em-
ployment security department documenting work history information dur-
ing the exemption period; or

(iv) Federal tax statements documenting work history information
during the exemption period; or
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(v) Documents showing completion of the basic training as re-
gquired under WAC 388-112A-0090; and

(b) Compliance with continuing education requirements as required
under WAC 388-112A-0610, 388-112A-0611, or 388-112A-0612; and

(c) Compliance with specialty training if required under WAC
388-112A-0495.

(3) The home must comply with continuing education documentation
requirements under WAC ( (388—3+2A—0620)) 388-112A-0118. When hiring an
individual who worked as a long-term care worker during the previous
calendar year, an employer must verify documentation of continuing ed-
ucation compliance during the calendar year in which the individual is
hired.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88BR.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-0125, filed 6/30/20, effec-
tive 7/31/20.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-0130 When and how may a long-term care worker be
eligible to ((have—their dateeof hire)) reset date of hire? An indi-
vidual who has worked as a long-term care worker in the past, but who
did not complete the training or certification that was required at
the time, may be eligible to have the date of hire reset in accordance
with this section and WAC 388-112A-0110. If chapter 246-980 WAC pro-
vides for additional resets for date of hire, chapter 246-980 WAC
shall supersede.

(1) An individual who is eligible to reset the date of hire under
WAC 388-112A-0110 must submit a new application and fee to the depart-
ment of health in accordance with WAC 388-112A-0110, and adhere to the
training or certification requirements under this chapter.

(2) An individual who is not eligible to reset the date of hire
as provided in WAC 388-112A-0110 must not be paid to provide personal
care assistance until they complete required training and become cer-
tified as a long-term care worker.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88BR.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-0130, filed 6/30/20, effec-
tive 7/31/20.]

( (SECTION—II-)) ORIENTATION AND SAFETY TRAINING
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AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0200 What is orientation training, who should com-
plete it, and when should it be completed? There are two types of
orientation training: Facility orientation training and long-term care
worker orientation training.

(1) Facility orientation. Individuals who are exempt from certif-
ication as described in RCW 18.88B.041 and volunteers are required to
complete facility orientation training before having routine interac-
tion with residents. This training provides basic introductory infor-
mation appropriate to the residential care setting and population
served. The department does not approve this specific orientation pro-
gram, materials, or trainers. No test is required for this orienta-
tion.

(2) Long-term care worker orientation. Individuals required to
complete the ((sewventy)) J0-hour ((lemrg—term—eare—worker)) home care
aide basic training must complete long-term care worker orientation,
which is two hours of training regarding the long-term care worker's
role and applicable terms of employment as described in WAC
388-112A-0210.

(a) All long-term care workers who are not exempt from home care
aide certification as described in RCW 18.88B.041 hired on or after
January 7, 2012, must complete two hours of long-term care worker ori-
entation training before providing care to residents.

(b) Long-term care worker orientation training, unless taken
through a department approved online training program, must be provi-
ded by qualified instructors that meet the requirements in WAC
388-112A-1260.

(c) The department must approve long-term care worker orientation
curricula and instructors.

(d) There is no competency test for long-term care worker orien-
tation.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0200, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0210 What content must be included in facility and
long-term care worker orientation? (1) For those individuals identi-
fied in WAC 388-112A-0200(1) who must ((ecempete)) complete facility
orientation training:

(a) Orientation training may include the use of video ((tape))s,
audio ( (¥&pes)) recordings, and other media if the person overseeing
the orientation is available to answer gquestions or concerns for the
person(s) receiving the orientation. Facility orientation must include
introductory information in the following areas:

(1) The care setting;

(ii) The characteristics and special needs of the population
served;

(iii) Fire and life safety, including:
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(A) Emergency communication (including phone system if one ex-
ists);

(B) Evacuation planning (including fire alarms and fire extin-
guishers where they exist);

(C) Ways to handle resident injuries and falls or other acci-
dents;

(D) Potential risks to residents or staff (for instance, ((ag—
gressive)) challenging resident behaviors and how to handle them); and

(E) The location of home policies and procedures;

(iv) Communication skills and information, including:

(A) Methods for supporting effective communication among the res-
ident/guardian, staff, and family members;

(B) Use of verbal and nonverbal communication;

(C) Review of written communications and documentation required
for the job, including the resident's service plan;

(D) Expectations about communication with other home staff; and

(E) Who to contact about problems and concerns;

(v) ((Oatversat)) Standard precautions and infection control, in-
cluding:

(A) Proper hand washing techniques;
(B) Protection from exposure to blood and other body fluids;
(C) Appropriate disposal of contaminated/hazardous articles;

(D) Reporting exposure to contaminated articles, blood, or other
body fluids; and

(E) What staff should do if they are 1il1l;

(vi) Resident rights, including:

(A) The resident's right to confidentiality of information about
the resident;

(B) The resident's right to participate in making decisions about
the resident's care and to refuse care;

(C) Staff's duty to protect and promote the rights of each resi-
dent and assist the resident to exercise ((khis—er—he¥r)) these rights;

(D) How staff should report concerns they may have about a resi-
dent's decision ((emhis—er—her)) pertaining to their care and who
they should report these concerns to;

(E) Staff's duty to report any suspected abuse, abandonment, ne-
glect, or exploitation of a resident;

(F) Advocates that are available to help residents (such as long-
term care ombudsmen and organizations); and

(G) Complaint lines, hot lines, and resident grievance procedures
such as, but not limited to:

((#)) (I) The DSHS complaint hotline at 1-800-562-6078;

((#+))) (II) The Washington state long-term care ombudsman pro-

gram;

((+3>)) (III) The Washington state department of health and lo-
cal public health departments;

(())) (IV) The local police;

((#r)) (V) Facility grievance procedure; and

(b) In adult family homes, safe food handling information must be
provided to all staff, prior to handling food for residents.

(2) For long-term care worker orientation required of those indi-
viduals identified in WAC 388-112A-0200(2), long-term care worker ori-
entation is a two hour training that must include introductory infor-
mation in the following areas:

(a) The care setting and the characteristics and special needs of
the population served;

(b) Basic job responsibilities and performance expectations;
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(c) The care plan or negotiated service agreement, including what
it is and how to use it;

(d) The care team;

(e) Process, policies, and procedures for observation, documenta-
tion, and reporting;

(f) Resident rights protected by law, including the right to con-
fidentiality and the right to participate in care decisions or to re-
fuse care and how the long-term care worker will protect and promote
these rights;

(g) Mandatory reporter law and worker responsibilities as re-
quired under chapter 74.34 RCW; and

(h) Communication methods and techniques that may be used while
working with a resident or guardian and other care team members.

(3) One hour of completed classroom instruction or other form of
training (such as a video or online course) in long-term care orienta-
tion training equals one hour of training. The training entity must
establish a way for the long-term care worker to ask the instructor
questions.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0210, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0220 What is safety training, who must complete it,
and when should it be completed? (1) Safety training is part of the
long-term care worker requirements. It is a three hour training that
must meet the requirements ((ef)) as described in WAC 388-112A-0230,
and include basic safety precautions, emergency procedures, and infec-
tion control. Safety training must be completed prior to providing
care to a resident.

(2) ( (Fhe—foltltowingindividuatsmust—complete safety—trainings

+a))) All long-term care workers who are not exempt from home
care aide certification as described in RCW 18.88B.041 hired after
January 7, 2012, must complete three hours of safety training. This
safety training must be provided by qualified instructors ((¥ka¥t)) who
meet the requirements in WAC 388-112A-1260.

(3) The department must approve safety training curricula and in-
structors.

(4) There is no competency test for safety training.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0220, filed 10/24/17, effective
11/24/17.]
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( (SECEION—III—)) BASIC TRAINING

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0310 What topics must be taught in the core compe-

tencies of the ((sewventy)) 70-hour ((long-term—eareworker basie
tfaining—fef—}eng-tefm—eafe—wefkefs)) home care aide basic training-?

Th o + IS TN 1Y 1 + o e ] ~
i > oy \Jlllt/ ceReTreS \JJ_ L_,J.L =} \ J.J.L_,_Y S S A _L\JJ.L\j cC¥h & WOET Em

The 70-hour home care aide basic training for long-term care workers
must include all of the competencies described in WAC 388-112A-0320
and the following topics:
(1) Communication skills;

Long-term care worker self-care;

Problem solving;

Resident rights and maintaining dignity;

Abuse, abandonment, neglect, financial exploitation, and man-
eporting;

Resident directed care;

Cultural sensitivity;

Body mechanics;

Fall prevention;

) Skin and body care;

) Long-term care worker roles and boundaries;

) Supporting activities of daily living;
) Food preparation and handling;
)
)
)

dator

)
)
)
)
)
r
)
)
)
)
0
1
2
3
4) Medication assistance;

5) Infection control, bloodborne pathogens, HIV/AIDS; and

6) Grief and loss.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0310, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0320 What are the core competencies and learning
objectives for the ((sewventy)) 70-hour ((long-termecareworker basie))
home care aide training? The ((sewvernty)) 70-hour ((temg—term—eare
worke¥)) home care aide basic training includes core competencies that
describe the behavior and skills that a long-term care worker must ex-
hibit when working with residents and the learning objectives associ-
ated with each competency as follows:

(1) ((Regording communiecationy—=e)) Communicate effectively and in
a respectful and appropriate manner with residents, family members,
and care team members:
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(a) Recognize how verbal and nonverbal cues impact communication
with the resident and care team;

(b) Engage and respect the resident through verbal and nonverbal
communication;

(c) Listen attentively and determine that the resident, when
able, understands what has been communicated;

(d) Recognize and acknowledge resident's communication including
indicators of pain, confusion, or misunderstanding;

(e) Utilize communication strategies to deal with difficult sit-
uations; and

(f) Recognize common barriers to effective communication and
identify how to eliminate them.

(2) Regarding long-term care worker self-care:

(a) Identify behaviors, practices, and resources to reduce stress
and avoid burnout;

(b) Recognize common barriers to self-care and ways to overcome
them; and

(c) Recognize aspects of a long-term care worker's job that can
lead to stress and burnout, common signs and symptoms of stress and
burnout, and the importance of taking action to practice self-care to
avoid burnout.

(3) Regarding the competency of effective problem solving, use
effective problem solving skills:

(a) Explain why it is necessary to understand and utilize a prob-
lem solving method;

(b) Implement a problem solving process/method; and

(c) Identify obstacles to effective problem solving and ways to
overcome them.

(4) Regarding the competency of resident rights and dignity, take
appropriate action to promote and protect a resident's legal and human
rights as protected by federal and Washington state laws, including:

(a) Protect a resident's confidentiality including what is con-
sidered confidential information, who a long-term care worker is al-
lowed or not allowed to give confidential information to, and how to
respond if a ((memeare)) non-care team member asks for confidential
information;

(b) Promote a resident's dignity and privacy and encourage and
support a resident's maximum independence when providing care;

(c) Maintain a restraint-free environment, including physical,
chemical, and environmental restraints and use common, safe alterna-
tives to restraint use; and

(d) Protect and promote the resident's right to live free of
abuse, neglect, abandonment, and financial exploitation.

(5) Regarding the competency of recognizing indicators of abuse
and understanding the mandatory reporting requirements, recognize the
signs of abuse and report suspected abuse, abandonment, neglect, and
financial exploitation:

(a) Describe long-term care workers' responsibilities as a manda-
tory reporter as described in RCW 74.34.020 through 74.34.053; and

(b) Identify common indications of abuse, abandonment, neglect,
and financial exploitation.

(6) Regarding the competency of resident directed care, take ap-
propriate action when following a resident's direction regarding ( (kis
er—he¥)) care:

(a) Describe a worker's role in resident directed care including
determining, understanding, and supporting a resident's choices;
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(b) Describe the importance and impact of resident directed care
on a resident's independence, self-determination, and quality of life;

(c) Identify effective problem solving strategies that help bal-
ance a resident's choice with personal safety; and

(d) Report concerns when a resident refuses care or makes choices
that present a possible safety concern.

(7) Regarding the competency of cultural sensitivity, provide
culturally appropriate care:

(a) Describe how cultural background, lifestyle practices, and
traditions can impact care; and

(b) Use methods to determine and ensure that these are respected
and considered when providing care.

(8) Regarding the competency of body mechanics, utilize current
best practices and evidence-based methods of proper body mechanics
while performing tasks as outlined in the ((serviee)) care plan.

(9) Regarding the competency of fall prevention:

(a) Identify fall risk factors and take action to reduce fall
risks for a resident; and

(b) Take proper steps to assist a resident who is falling or has
fallen.

(10) Regarding the competency of skin and body care, use of per-
sonal care practices that promote and maintain skin integrity:

(a) Explain the importance of observing a resident's skin, when
to observe it, and what to look for, including common signs and symp-—
toms of skin breakdown;

(b) Identify risk factors of skin breakdown;

(c) Observe skin at pressure point locations and report any con-
cerns;

(d) Describe what a pressure ulcer is, what it looks like, and
what action to take if a resident appears to be developing or develops
a pressure ulcer;

(e) Describe current best practices that protect and maintain a
resident's skin integrity including position changes when sitting or
lying for extended periods, and proper positioning and transfer tech-
niques;

(f) Implement current best practices that promote healthy skin
including hygiene, nutrition, hydration, and mobility; and

(g) Identify when to report skin changes and who to report them
to.

(11) Regarding the competency on long-term care worker roles and
boundaries, adhere to basic job standards, expectations, and require-
ments and maintain professional boundaries:

(a) Identify when, how, and why to obtain information from appro-
priate sources about a resident's condition or disease for which they
are receiving services and describe how to use this information to
provide appropriate, individualized care;

(b) Describe a resident's baseline functioning level using infor-
mation provided in the service plan and explain why it is important to
know a resident's baseline;

(c) Identify changes in a resident's physical, mental, and emo-
tional state through observation;

(d) Report changes from baseline and concerns to the appropriate
care team member (s):;

(e) Identify basic job standards and requirements (such as coming
to work on time) and describe how maintaining these standards are
critical to a resident's safety and well-being;
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(f) Explain the purpose of a service plan and describe how it is
created, used, and modified;

(g) Use a resident's service plan to direct a worker's job tasks
and any resident directed care tasks;

(h) Identify what is required of a long-term care worker, as de-
scribed in WAC 388-112A-0550, prior to performing a nurse-delegated
task;

(1) Describe the role of a care team and a long-term care work-
er's role in the care team;

(7J) Describe professional boundaries and the importance of main-
taining them; and

(k) Identify signs of unhealthy professional boundaries, barriers
to keeping clear professional boundaries, and ways to avoid or elimi-
nate them.

(12) Regarding the competency on supporting activities of daily
living, perform required personal care tasks to the level of assis-
tance needed and according to current best practices and evidence-
based guidelines:

(a) Demonstrate, in the presence of a qualified instructor, all
critical steps required for personal care tasks including but not
limited to:

i) Helping a resident walk;

ii) Transferring a resident from a bed to a wheelchair;
iii) Turning and repositioning a resident in bed;

iv) Providing oral care;

v) Cleaning and storing dentures;

vi) Shaving a face;

ii) Providing fingernail care;

iii) Providing foot care;

ix) Providing a bed bath;

x) Assisting a resident with a weak arm to dress;

xi) Putting knee-high elastic stockings on a resident;
xii) Providing passive range of motion for one shoulder;
xiii) Providing passive range of motion for one knee and ankle;
xiv) Assisting a resident to eat;

xv) Assisting with peri-care;

xvi) Assisting with the use of a bedpan;

xvii) Assisting with catheter care;

xviii) Assisting with condom catheter care; and

xix) Providing medication assistance;

(b) In the process of performing the personal care tasks, use
proper body mechanics, listen attentively, speak clearly and respect-
fully while explaining what the long-term care worker is doing, incor-
porate resident preferences, maintain privacy and dignity, support the
resident's level of ability, and assure ((his—er—her)) Lthe resident's
comfort and safety;

(c) Appropriately utilize assistive device(s) specified on the
service plan;

(d) Describe any safety concerns related to each task and how to
address the concerns;

(e) Demonstrate an understanding of bowel and bladder function-
ing, including factors that promote healthy bowel and bladder func-
tioning, and the signs, symptoms, and common causes of abnormal bowel
and bladder function; and

(f) Identify the importance of knowing a resident's bowel and
bladder functioning baseline and when to report changes.
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(13) Regarding the core competency on food preparation and han-
dling, plan and prepare meals using a basic knowledge of nutrition and
hydration, incorporating any diet restrictions or modifications, and
prevent food_borne illness by preparing and handling food in a safe
manner:

(a) Describe how nutrition and hydration can impact a resident's
health;

(b) Plan, shop, and prepare meals for a resident according to the
guidelines of good nutrition and hydration, incorporating any dietary
requirements and restrictions per the service plan and resident pref-
erences;

(c) Describe common signs of poor nutrition and hydration, when
to report concerns, and who to report concerns to;

(d) Understand that diet modification is required for certain
health conditions, including dysphagia, and describe how to identify
diet modifications required for a resident;

(e) Recognize when a resident's food choices vary from specifica-
tions on the care plan and describe when to report concerns and who to
report them to;

(f) Describe what causes food_borne illness, the risks associated
with food borne illness, and examples of potentially hazardous foods;
(g) Describe appropriate food handling practices, including:

(1) Avoiding cross contamination from one food to another;

(ii) Safe storage requirements for cooling of leftover foods, in-
cluding:

(A) Depth;

(B) Types of containers and temperatures;

(C) The need to maintain food at proper temperatures to limit
bacterial growth; and

(D) What are the safe food storage and holding temperatures for
both cold and hot foods;

(iii) Best practices for thawing and reheating food; and

(iv) Using clean gloves (if possible) and clean utensils when
preparing food;

(h) Describe the importance and correct procedure for cleaning
and disinfecting food contact surfaces; and

(1) Describe why a long-term care worker with certain types of
illnesses and symptoms must not prepare food.

(14) Regarding the competency of medication assistance, appropri-
ately assist with medications:

(a) Identify what a long-term care worker is allowed and not al-
lowed to do when assisting with medications as described in chapter
246-888 WAC;

(b) Define terms related to medication assistance including pre-
scription drugs, over the counter medications, and as needed (PRN)
medications, medication side effects, and drug interactions;

(c) Identify common symptoms of medication side effects, when to
report concerns, and who to report them to;

(d) Store medications according to safe practices and the label
instructions;

(e) Describe, in the proper sequence, each of the five rights of
medication assistance; and

(f) Identify what to do for medication-related concerns, includ-
ing describing ways to work with a resident who refuses to take medi-
cations, identifying when to report when a resident refuses medica-
tion, or there are other medication-related concerns, ((ard)) who to
report these concerns to, and identifying what is considered a medica-
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tion error, when to report a medication error, and who to report it
to.

(15) Regarding the competency of infection control and bloodborne
pathogens including HIV/AIDS, implement best practices to prevent and
control the spread of infections:

(a) Identify commonly occurring infections, ways that infections
are spread, and symptoms of infections;

(b) Describe the purpose, benefit, and proper implementation of
standard precautions in infection control;

(c) Implement current best practices for controlling the spread
of infection, including the use of hand_washing and gloves;

(d) Demonstrate proper hand_washing and putting on and taking off
gloves;

(e) Identify immunizations that are recommended for adults to re-
duce the spread of virus and bacteria;

(f) Describe laundry and housekeeping measures that help in con-
trolling the spread of infection;

(g) Describe proper use of cleaning agents that destroy microor-
ganisms on surfaces;

(h) Describe what bloodborne (BB) pathogens are and how they are
transmitted;

(1) Identify the major BB pathogens, diseases, and high-risk be-
haviors for BB diseases;

(jJ) Identify measures to take to prevent BB diseases;

(k) Describe what to do if exposed to BB pathogens and how to re-
port an exposure;

(1) Describe how HIV works in the body;

(m) Explain that testing and counseling for HIV/AIDS is availa-
ble;

(n) Describe the common symptoms of HIV/AIDS;

(0) Explain the legal and ethical issues related to HIV including
required reporting, confidentiality, and nondiscrimination; and

(p) Explain the importance of emotional issues and support for
residents and long-term care workers.

(16) Regarding the competency on grief and loss, support yourself
and the resident in the grieving process:

(a) Define grief and loss;

(b) Describe common losses a resident and long-term care worker
may experience;

(c) Identify common symptoms associated with grief and loss;

(d) Describe why self-care is important during the grieving proc-
ess; and

(e) Identify beneficial ways and resources to work through feel-
ings of grief and loss.

(17) Long-term care workers who complete a DSHS approved basic
training meet the training requirements for adult family homes in RCW
70.128.250.

(18) Long-term care workers who complete a DSHS approved basic
training meet the four hours of AIDS education as required by the de-
partment of health in WAC 246-980-040.

(19) Regarding the competency on identifying indicators of hear-
ing loss, which may be part of the basic training or population spe-
cific hours:

(a) Identify common symptoms associated with hearing loss; and

(b) Identify what to do for hearing loss related concerns, in-
cluding describing ways to communicate with a resident who is experi-
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encing hearing loss and identifying when and to whom to report when a
resident's hearing ability changes.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0320, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0330 What is on-the-job training? (1) Effective
July 1, 2012, on-the-job training is a method of training where the
long-term care worker successfully demonstrates in the ((severntsy)) 70-
hour ( (Feng—term—eare—worker)) home care aide basic training, the core
competencies in personal care and infection control skills while work-
ing with a resident on the job, instead of in a practice training set-
ting.

(2) A qualified instructor as defined in WAC 388-112A-1240 pro-
vides on-the-job training and directly observes, coaches, and
rein((=)) forces skills training for up to two long-term care workers
at a time. The qualified instructor who provides the on-the-job train-
ing:

(a) Need not be the same instructor who taught the core competen-
cy training; and

(b) May be the immediate supervisor of the long-term care worker
who receives the on-the-job training.

(3) The person who oversees on-the-job training must:

(a) Submit DSHS required forms and become an approved instructor
for the core competency of basic training;

(b) Verify on a department approved skills checklist the long-
term care worker's successful completion of the demonstrated skills;
and

(c) Not relinquish ((kRis—er—her)) required duties to trainee
caregivers when acting as a trainer.
(4) The department must approve the number of on-the-job hours

included in the ((sewerty)) J0-hour ( (Fenrg—term—eare—worker)) home

care aide basic training.
[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,

71A.12.030. WSR 17-22-036, § 388-112A-0330, filed 10/24/17, effective
11/24/17.]

( (SECTION—IV—)) SPECIALTY TRAINING
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((SECTION—V—)) NURSE DELEGATION CORE AND SPECIALIZED DIABETES TRAIN-
ING

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0520 Is competency testing required for nurse dele-
gation core or specialized diabetes training? Passing the DSHS compe-
tency test is required for successful completion of nurse delegation
core or specialized diabetes training, as provided under WAC
388-112A-0900 through 388-112A-0950.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0520, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 21-11-090, filed 5/18/21, effective
6/18/21)

WAC 388-112A-0550 Who is required to complete nurse delegation
core training and nurse delegation specialized diabetes training and
by when? (1) Before performing any delegated nursing task, long-term
care workers in adult family homes and assisted living facilities
must:

(a) Successfully complete the DSHS designated nurse delegation
core training, "nurse delegation for nursing assistants & home care
aides";

(b) Be one or more of the following:

(i) Certified home care aide under chapter 18.88B RCW;

(ii) Nursing assistant certified under chapter 18.88A RCW((3))
((HH44))) (2) If the long-term care worker is exempt from the
home care aide certification under WAC 246-980-025, the long-term care

worker must be a nursing assistant registered and complete the core
competencies of basic training, unless they already completed the

( (ewenty—eight)) 28 hours of revised fundamentals of care or a depart-
ment approved alternative;

((=F)) (3) If nurse delegation is needed to implement a care
plan or negotiated service agreement earlier than home care aide cer-
tification can be obtained, the long-term care worker must become a
nursing assistant registered and complete core competencies (the core
basic training) of the ((sewvernty)) 70-hour long-term care worker basic
training.

((2)) (4) Before long-term care workers in adult family homes
and assisted living facilities may perform the task of insulin injec-
tions, the long-term care workers must:

(a) Meet the requirements in subsection (1) (a) and (b) of this
section; and
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(b) Successfully complete the DSHS designated specialized diabe-
tes nurse delegation training.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
and 71A.12.030. WSR 21-11-090, § 388-112A-0550, filed 5/18/21, effec-
tive 6/18/21; WSR 17-22-036, § 388-112A-0550, filed 10/24/17, effec-
tive 11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0560 What is ((speeialized-diabetes)) nurse delega-
tion specialized diabetes training? (1) ((Speeiatized—diabetes——s))

Nurse delegation specialized diabetes training is the required train-
ing for certified or registered nursing assistants or certified home
care aides, who will be delegated the task of insulin injections.

(2) DSHS approves the instructors for ((speeialtizeddiabetes))

nurse delegation specialized diabetes training.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0560, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0580 Is there a challenge test for ((speeialized
d&abetes—aufse—delegat&ea—tfaiﬁiﬁg)) nurse delegation core or special-
ized diabetes training? There is no challenge test for ((speeiatized
diabetes—nurse—detegation—training)) nurse delegation core or special-
ized diabetes training.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0580, filed 10/24/17, effective
11/24/17.]

( (SECTION—VI—)) CONTINUING EDUCATION
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AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-0610 Who in an adult family home is required to
complete continuing education training each year, how many hours of
continuing education are required, and when must they be completed?
(1) The continuing education training requirements that apply to cer-
tain individuals working in adult family homes are described below.

(a) The following long-term care workers must complete ( (Eweltve))
12 hours of continuing education by their birthday each year:

(1) A certified home care aide;

(ii) A long-term care worker who is exempt from the ( (sewverty))
J0-hour ((reong—term—eare—worker)) home care aide basic training under
WAC 388-112A-0090 (1) and (2);

(iii) A certified nursing assistant, and a person with special
education training and an endorsement granted by the Washington state
office of superintendent of public instruction, as described in RCW
28A.300.010; and

(iv) An adult family home provider, entity representative, and
resident manager as provided under WAC 388-112A-0050.

(b) A long-term care worker who is a certified home care aide,
must comply with continuing education requirements under chapter
246-980 WAC.

(c) The continuing education requirements of this section do not
apply to a registered nurse, a licensed practical nurse, and an ad-
vanced registered nurse practitioner licensed under chapter 18.79 RCW,
even 1f voluntarily certified as a home care aide under chapter 18.88B
RCW.

(d) If exempt from certification under RCW 18.88B.041, a long-
term care worker must complete ((twetse)) 12 hours of continuing edu-
cation within ((ferty—£fiwve)) 45 calendar days of being hired by the
adult family home or by the long-term care worker's birthday in the
calendar year hired, whichever is later; and

(1) Must complete ((wedwe)) 12 hours of continuing education by
the long-term care worker's birthday each calendar year worked there-
after; or

(ii) If the ((ferty—fivwe)) 45 calendar day time period allows the
long-term care worker to complete continuing education in January or
February of the following year, the hours of credit earned will be ap-
plied to the calendar year in which the long-term care worker was
hired.

(e) If the birthday following initial certification as a home
care aide or nursing assistant (NA-C) is less than a full year from
the date of certification, no continuing education will be due for the
first renewal period.

((/4’-‘\ Ot o rag 0 PR EE N | PENE - C E W= S R I | n Whalf Theaaae sy c 70 o n
\ = ULLL_J.LL\_AJ.LL\j A0 T T IUTT T oS T SN P AN P AW § 1T P N & N S ITOTLT b/ - _Y (& g = Tl
& s A Spaw S —aCt a O A R
70 12Q 22BN £~ =~ 1 Ner v o o worleoar ok a POREEESNPANE R NN BN NN T~ =)
T~ LU« 4 JU [ S (&1 J.Ull\j C LTIT Ay @ g = \AA YA " 0 - WIlTOT \w awy [=] IToOT I T T T ITT (&1 ESAWAWAW §
ha g a L] a m 7 3 g o~ m a a 3 RS ba = aa S S
EIEP NN AENE IR N ~NPANE SIENEPN Ti3n 2N 2005 7\ il nerm vk o e worleoar ok anmin ] + oA
L_J.(_A.J.LLJ.LL\j Ly [ S U aTT d\J, IO X J.Ull\j C LTIT Ay @ g = WO p- WITCOT \_/Ulllb/J. C A
baoaot o~ v e ~Aa o A Ihoaaa ~ gy S N Too o 2N 2NAE 1 a0 At a0 A
TS IO - 14§ S N R S . A8 TS IO L_J.(_A.J.LLJ.LL\j & g p- U aTT d\J, IO e ITOT - kiLAJ.J. A
+ hoaxr = £ g hoanrn A1 LS BRSNS VS i I ))
[y IV (&1 ESAWAWAW § ITTTTCOLD p- [=] b/ [ S ) (e Sy Wy

(2) A long-term care worker who does not complete continuing edu-

cation as required under this chapter must not provide care until the
required continuing education is completed.
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[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-0610, filed 6/30/20, effec-
tive 7/31/20. Statutory Authority: RCW 74.39A.009, 74.39A.070,
74.39A.074, 74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035,
70.128.230, 71A.12.030. WSR 17-22-036, § 388-112A-0610, filed
10/24/17, effective 11/24/17.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-0611 Who in an assisted living facility is required
to complete continuing education training each year, how many hours of
continuing education are required, and when must they be completed?

(1) The continuing education training requirements that apply to cer-
tain individuals working in assisted living facilities are described
below.

(a) The following long-term care workers must complete ( (Eweltve))
12 hours of continuing education by their birthday each year:

(1) A certified home care aide;

(ii) A long-term care worker who is exempt from the ( (sewverty))
J0-hour ((reong—term—eare—worker)) home care aide basic training under
WAC 388-112A-0090 (1) and (2);

(iii) A certified nursing assistant;

(iv) A person with special education training and an endorsement
granted by the Washington state office of superintendent of public in-
struction, as described in RCW 28A.300.010; and

(v) An assisted living facility administrator or the administra-
tor designee as provided under WAC 388-112A-0060.

(b) A long-term care worker, who is a certified home care aide
must comply with continuing education requirements under chapter
246-980 WAC.

(c) The continuing education requirements of this section do not
apply to a registered nurse, a licensed practical nurse, and an ad-
vanced registered nurse practitioner licensed under chapter 18.79 RCW,
even 1f voluntarily certified as a home care aide under chapter 18.88B
RCW.

(d) If exempt from certification under RCW 18.88B.041, a long-
term care worker must complete and provide documentation of ( (Ewelwe))
12 hours of continuing education within ((ferty—five)) 45 calendar
days of being hired by the assisted living facility or by the long-
term care worker's birthday in the calendar year hired, whichever is
later; and

(1) Must complete ((&wedwe)) 12 hours of continuing education by
the long-term care worker's birthday each calendar year worked there-
after; or

(ii) If the ((ferty—fivwe)) 45 calendar day time period allows the
long-term care worker to complete continuing education in January or
February of the following year, the credit hours earned will be ap-
plied to the calendar year in which the long-term care worker was
hired.

(e) If the birthday following initial certification as a home
care aide or nursing assistant (NA-C) is less than a full year from
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the date of initial certification, no continuing education will be due
for the first renewal period.

(2) A long-term care worker who does not complete continuing edu-
cation as required under this chapter must not provide care until the
required continuing education is completed.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-0611, filed 6/30/20, effec-
tive 7/31/20.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-0612 Who in an enhanced services facility is re-
quired to complete continuing education training each year, how many
hours of continuing education are required, and when must they be com-
pleted? (1) The continuing education training requirements that apply
to certain individuals working in enhanced services facilities are de-
scribed below.

(a) The following long-term care workers must complete ( (Eweltwve))
12 hours of continuing education by their birthday each year:

(1) A certified home care aide;

(ii) A long-term care worker who is exempt from the ( (sewverty))
J0-hour ((reorng—term—eare—worker)) home care aide basic training under
WAC 388-112A-0090 (1) and (2);

(iii) A certified nursing assistant, and a person with special
education training and an endorsement granted by the Washington state
office of superintendent of public instruction, as described in RCW
28A.300.010; and

(iv) An enhanced services facility applicant, facility represen-
tative, administrator, or the administrator designee as provided under
WAC 388-112A-0070.

(b) A long-term care worker, who is a certified home care aide
must comply with continuing education requirements under chapter
246-980 WAC.

(c) The continuing education requirements of this section do not
apply to a registered nurse, a licensed practical nurse, and an ad-
vanced registered nurse practitioner licensed under chapter 18.79 RCW,
even 1f voluntarily certified as a home care aide under chapter 18.88B
RCW.

(d) If exempt from certification under ((WA€)) RCW 18.88B.041, a
long-term care worker ((s)) must complete ((twetwe)) 12 hours of con-
tinuing education within ((ferty—fisve)) 45 calendar days of being
hired by the enhanced services facility or by the long-term care work-
er's birthday in the calendar year hired, whichever is later; and

(1) Must complete ((wedwe)) 12 hours of continuing education by
the long-term care worker's birthday each calendar year worked there-
after; or

(ii) If the ((ferty—fivze)) 45 calendar day time period allows the
long-term care worker to complete continuing education in January or
February of the following year, the credit hours earned will be ap-
plied to the calendar year in which the long-term care worker was
hired.
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(e) If the birthday following initial certification as a home
care aide or nursing assistant (NA-C) is less than a full year from
the date of certification, no continuing education will be due for the
first renewal period.

(f) Enhanced services facility certified home care aide staff and
nursing assistant certified staff must have ((fer)) 10 of the
( (Ewedtwe)) 12 hours of annual continuing education cover relevant edu-
cation regarding the population served in the enhanced services fa-
cility as provided in WAC 388-107-0660.

(g) In addition to the annual continuing education requirements
for individual staff, the enhanced services facility must provide
three hours of staff education per quarter on topics relevant to the
needs of the population served.

(2) A long-term care worker who does not complete continuing edu-
cation as required in this chapter must not provide care until the re-
quired continuing education is completed.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88BR.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-0612, filed 6/30/20, effec-
tive 7/31/20.]

((SECTION—VII—)) CPR AND FIRST-AID TRAINING

( (SECTION—VIII—)) RESIDENTIAL CARE ADMINISTRATOR TRAINING

( (SECTION—IX—)) COMPETENCY TESTING
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AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0920 ((What—training)) Which trainings must include
((he)) a DSHS developed competency test? The following trainings
must include ((£ke)) a DSHS developed competency test:

(1) Dementia specialty training;

2) Mental health specialty training;

3) Developmental disabilities specialty training;

4) Expanded specialty training;

(+4)r)) (5) Nurse delegation core training;

(5)r)) (6) Nurse delegation specialized diabetes training; and
(+6)r)) (7) Adult family home administrator training.

(
(
(
(
(
(

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0920, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0940 What form of identification must students pro-
vide before they take a competency or challenge test? Students must
provide photo identification before they take a competency or chal-
lenge test (( e j 7 j A ;

ard—rurse—delegation—+training) ) .

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0940, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-0950 How many times may a competency or challenge
test be taken? (1) A competency test that is part of a course may be
taken twice. If the test is failed a second time, the person must re-
take the course before any additional tests are administered.

(2) If a challenge test is available for a course, it may be tak-
en only once. If the test is failed, the person must take the class-
room course.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-0950, filed 10/24/17, effective
11/24/17.]
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((SECTION—X—)) CURRICULUM APPROVAL

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-1010 What is the curriculum approval process for
orientation, safety training, basic training, population specific
training, specialty training, residential care administrator training,
and continuing education? ((Fr—erder—+)) To obtain the department's
approval of the curriculum for orientation, safety training, basic
training, population specific training, specialty training, residen-
tial care administrator training, and continuing education:

(1) Submit the required training application forms and any other
materials required for specific curriculum to the department.

(2) After review of the curriculum, DSHS will send a written re-
sponse to the submitter, indicating approval or disapproval of the
curriculum.

(3) If the curriculum is not approved, the reason(s) for denial
will be given and the submitter will be told what portion(s) of the
training must be changed and resubmitted for review for the curriculum
to be approved.

(4) The submitter may then make the requested changes and resub-
mit the curriculum for review.

(5) If after working with the department, the reasons why the
curriculum was not approved cannot be resolved, the submitter may seek
a review of the nonapproval decision from the assistant secretary of
aging and long-term support administration (ALTSA). The assistant sec-
retary's review decision will be DSHS's final decision. No other ad-
ministrative review is available to the submitter.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-1010, filed 10/24/17, effective
11/24/17.1

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-1020 What must be submitted to DSHS for curriculum
approval? (1) If a training entity modifies a department developed
curriculum in any manner, the training entity must submit the amended
curriculum to the department for approval.

(2) Training must not be offered before receiving department ap-
proval.

(3) Online classes when applicable must adhere to the DSHS online
class standards in effect at the time of approval. These online stand-
ards are posted on the DSHS website.

(4) For orientation and safety training:
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(a) Submit an outline of what will be covered in each training
offered, including a table of contents or a class syllabus, that shows
where the required introductory topics listed in WAC 388-112A-0210 for
orientation and WAC 388-112A-0230 for safety training are covered in
the training.

(b) Department required orientation and safety training applica-
tion forms must be submitted to the department at least ((ferty—five))
45 days before the training is expected to be offered.

(c) Training cannot be offered before the department approves the
curriculum and instructor.

(5) For continuing education:

(a) Continuing education curriculum delivery models must only in-
clude instructor led, online instructor led (such as a webinar), or
online interactive self-paced learning with access to an instructor.

(b) For continuing education classes, submit on a department de-
veloped form a summary of the class that includes the topic, a brief
description of what the training will cover, a course outline, the
number of training hours, and a description of how the training is
relevant to the care setting, care needs of residents, or long-term
care worker career development.

(c) For online training courses, submit the information requested
in (b) of this subsection and a description of how the instructor or
training will assess that the students have integrated the information
being taught. The training entity must establish a way for the long-
term care worker to ask the instructor guestions.

(d) One hour of completed classroom instruction or other form of
training (such as online course) equals one hour of continuing educa-
tion.

(e) Department required continuing education training application
forms must be submitted at least ((ferty—fiwe)) 45 days in advance of
the training. The department must approve the curriculum and instruc-
tor before the training may be offered.

(6) For ((eere)) home care aide basic training:

(a) If the instructor or training entity uses the DSHS developed
fundamentals of caregiving learner's guide with enhancements, they
must submit the DSHS form with all required information.

(b) If the instructor or training entity does not use a DSHS de-
veloped fundamentals of caregiving learner's guide with enhancements
to teach the ((sevenrty—hour—Ttong—termeare—worker)) 70-hour home care
aide basic training, they must submit to DSHS the following for appro-
val:

(1) A completed DSHS curriculum checklist indicating where all of
the competencies and learning objectives described in this chapter are
located in the long-term care worker materials from the proposed cur-
riculum for that course;

(ii) Any materials long-term care workers will receive, such as a
textbook, long-term care worker manual, learning activities, audio-
visual materials, handouts, and books;

(iii) The table of contents or curriculum outline, including the
allotted time for each section;

(iv) Demonstration skills checklists for the personal care tasks
described in WAC 388-112A-0320 (12) (a) and (b) and infection control
skills such as hand washing and putting on and taking off gloves; and

(v) The teacher's guide or manual that includes for each section
of the curriculum:

(A) The goals and objectives;
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(B) Method of teaching, including learning activities that incor-
porate adult learning principles;

(C) Methods used to determine whether each long-term care worker
understands the materials covered and can demonstrate all skills;

(D) A list of the sources or references that were used to develop
the curriculum and if the primary source or reference is not a pub-
lished citation, the instructor must provide detail on how the content
is evidence based;

(E) Description of how the curriculum was designed to accommodate
long-term care workers with either limited English proficiency, learn-
ing disabilities, or both; and

(F) Description and proof of how input was obtained from consumer
and long-term care worker representatives in the development of the
curriculum.

(c) Curriculum submitted for the core competency section of basic
training, called core basic training, as described in WAC
388-112A-0320, must include how much time students will have to prac-
tice skills and how instructors will evaluate and ensure each long-
term care worker can proficiently complete each skill.

(d) Entities that submit curriculum for the population specific
component of the ((severty—hour tong—term—eare—worker)) J/0-hour home
care aide basic training must submit their own list of competencies
and learning objectives used to develop the population specific basic
training curriculum.

(7) For specialty training:

(a) For specialty training that is not DSHS developed curriculum
or another department approved specialty training curriculum, submit
the required specialty training application form and any additional
learning objectives added to the competency and learning objectives
checklist, the enhancements that have been added, and additional stu-
dent materials or handouts.

(b) To be approved, an alternative curriculum must at a minimum
include:

(i) All the DSHS published learning outcomes and competencies for
the course;

(ii) Student materials that support the curriculum, a teacher's
guide or manual, and learning resource materials such as learning ac-
tivities, audio-visual materials, handouts, and books;

(iii) The recommended sequence and delivery of the material; and

(iv) The teaching methods or approaches that will be used for
different sections of the course, including for each lesson:

(A) Learning activities that incorporate adult learning princi-
ples and address the learning readiness of the student population;

(B) Practice of skills to increase competency;

(C) Feedback to the student on knowledge and skills;

(D) An emphasis on facilitation by the teacher; and

(E) An integration of knowledge and skills from previous lessons
to build skills;

(v) A list of the sources or references, if any, used to develop
the curriculum;

(vi) Methods of teaching and student evaluation for students with
either limited-English proficiency, learning disabilities, or both;
and

(vii) A plan for updating material.
(8) Substantial changes to a previous approved curriculum must be
approved before they are used.
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[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-1020, filed 6/30/20, effec-
tive 7/31/20. Statutory Authority: RCW 74.39A.009, 74.39A.070,
74.39A.074, 74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035,
70.128.230, 71A.12.030. WSR 17-22-036, § 388-112A-1020, filed
10/24/17, effective 11/24/17.]

( (SECTION-XI—)) HOME-BASED TRAINING

( (SECTION—XII—)) INSTRUCTOR APPROVAL

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-1230 What is a guest speaker and what are the mini-
mum qualifications to be a guest speaker? (1) A guest speaker is a
person selected by an approved instructor to teach a specific topic. A
guest speaker:

(a) May only teach a specific subject in which ((¥khey)) the guest
speaker has ((expertise)) knowledge, ((amd—their)) background, and ex-
perience ((demenstrates)) that establishes expertise on the topic they
will teach((=));

(b) May not teach the entire course;

(c) Must not supplant the primary teaching responsibilities of
the primary instructor; and

(d) Must cover the DSHS competencies and learning objectives for
the topic the guest speaker is teaching.

(2) The approved instructor must:

(a) ((Must—seteet—a)) Ensure the guest speaker ((based—en—his—eor
her—tknowledge and—expericncein—the speeifie+topie)) meets these mini-
mum qualifications;

(b) Maintain documentation of the guest speaker's qualifications
and experience;

(c) Supervise and monitor the guest speaker's performance; and

(d) ((Fs)) Be responsible for ((imswring)) ensuring the required
content is taught.

(3) DSHS does not approve guest speakers.
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[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-1230, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-1240 What are the minimum qualifications for an in-
structor for core basic, population specific, on-the-job, residential
care administrator, nurse delegation core, and specialized diabetes
trainings? An instructor for core basic, population specific, on-the-
job, residential care administrator, nurse delegation core, and nurse
delegation specialized diabetes trainings must meet the following min-
imum qualifications:

(1) ((Fwermty—one)) Be at least 21 years of age;

(2) Has not had a professional health care, adult family home,
assisted living facility, or social services license or certification
revoked in Washington state;

(3) Meets one or more of the following education or work experi-
ence requirements upon initial approval or hire:

(a) Is a registered nurse with work experience within the last
five years with the elderly or persons with disabilities requiring
long-term care in a community setting;

(b) Has an associate degree or higher degree in the field of
health or human services and six months professional or caregiving ex-
perience within the last five years in a community based setting or an
adult family home, enhanced services facility, assisted living facili-
ty, supported living through the developmental disabilities adminis-
tration (DDA), or home care setting; or

(c) Has a high school diploma or equivalent and one year of pro-
fessional or caregiving experience within the last five years in an
adult family home, enhanced services facility, assisted living, sup-
ported living through DDA, or home care setting;

(4) Meets one or more of the following teaching experience re-
quirements:

(a) ((ome—hundred)) 100 hours of experience teaching adults in an
appropriate setting on topics directly related to basic training or
basic training topics that may be offered as continuing education;

(b) ((Ferty)) 40 hours of teaching basic training while being
mentored by an instructor who is approved to teach basic training; or

(c) Instructors with adult family homes, enhanced services fa-
cilities, and assisted living facilities who do not have the experi-
ence described in (a) or (b) of this subsection, must have and attest
to the following experience and plans in their application:

(1) ((Ferty)) 40 hours of informal teaching experiences unrelated
to basic training topics such as guest lecturing, team teaching, and
volunteer teaching with parks, local high schools, 4-H groups, English
as a second language (ESL) groups, senior organizations, or religious
organizations;

(ii) Three adult learning techniques that the instructor will im-
plement in the long-term care worker training; and

(iii) Three ways the instructor plans on improving instructional
skills and the method the instructor will use to measure improvement
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such as submitting the continuous improvement plan feedback from the
DSHS adult education class;

(5) Except for instructors for nurse delegation core and diabetes
training, completion of a class on adult education that meets the re-
gquirements of WAC 388-112A-1297;

(6) The instructor must be experienced in caregiving practices
and demonstrate competency for teaching the course content or units
being taught;

(7) Instructors who will administer tests must have experience or
training in assessment and competency testing;

(8) Community instructors for nurse delegation core and diabetes
training must have a current Washington registered nurse (RN) license
in good standing without practice restrictions; and

(9) Facility instructors must be approved and contracted by the
department as a community instructor in order to be approved to teach
the following classes:

(a) Nurse delegation core;

(b) Nurse delegation specialized diabetes training; or

(c) DSHS adult education training curriculum.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-1240, filed 6/30/20, effec-
tive 7/31/20. Statutory Authority: RCW 74.39A.009, 74.39A.070,
74.39A.074, 74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035,
70.128.230, 71A.12.030. WSR 17-22-036, § 388-112A-1240, filed
10/24/17, effective 11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-1250 What are the minimum qualifications for com-
munity instructors for adult education training using DSHS curriculum?
(1) The minimum qualifications for community instructors of adult edu-
cation training using DSHS curriculum, in addition to the general
qualifications in WAC 388-112A-1240 (1) and (2), include:

(a) The instructor must be experienced in adult education practi-
ces and capable of demonstrating competency in the entire course con-
tent;

(b) Education:

(1) Has a bachelor's degree or is a registered nurse with at
least one year of education in seminars, conferences, continuing edu-
cation, or in college classes in subjects directly related to adult
education, such as, but not limited to, English as a second language
(ESL), adult basic education, and adult secondary education (one year
of education equals ( (twenty—feour)) 24 semester credits in a semester
system, ((Ehirty—six)) 36 quarter credits in a quarter system, or at
least ((etghty)) 80 hours of seminars, conferences, and continuing ed-
ucation); and

(ii) Successful completion of the DSHS adult education training
curriculum prior to beginning to train others;

(c) Meets one or more of the following teaching experience re-
quirements:

(i) Two years experience teaching long-term care workers; or
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(ii) ((Pwe—hurdred)) 200 hours experience teaching adult educa-
tion or closely related subjects;

(d) Successful completion of the DSHS instructor qualification/
demonstration process; and

(e) Instructor approved and contracted by the department as a
community instructor.

(2) Instructors that administer tests must have experience or
training in assessment and competency testing.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-1250, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-1270 What are the minimum qualifications for com-
munity instructors for mental health specialty training? (1) The min-
imum qualifications for community instructors for mental health spe-
cialty training, in addition to the general qualifications in WAC
388-112A-1240 (1) and (2), include:

(a) The instructor must be experienced in mental health caregiv-
ing practices and capable of demonstrating competency in the entire
course content;

(b) Education:

(1) Bachelor's degree, registered nurse, or mental health spe-
cialist, with at least one year of education in seminars, conferences,
continuing education, or accredited college classes, in subjects di-
rectly related to mental health, including, but not limited to, psy-
chology (one year of education equals ( (Ewernty—Ffour)) 24 credits in a
semester system, ((Ehixrty—six)) 36 credits in a quarter system, or at
least ((etghty)) 80 hours of seminars, conferences, and continuing ed-
ucation); and

(ii) Successful completion of the mental health specialty train-
ing class before the instructor trains others;

(c) Work experience: Two years full-time equivalent direct work
experience with people who have a mental illness; and

(d) Teaching experience:

(1) ((FPwo—hundred)) 200 hours experience teaching long-term care
related subjects;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-112A-1297;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor;

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing; and

(2) Five years of full-time equivalent direct work experience
with people who have a mental illness may substitute for either:

(a) The credential described in subsection (1) (b) (1) of this sec-
tion; or
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(b) The one year of education in college classes or ((eixghty)) 80
hours in seminars, conferences, and continuing education described in
subsection (1) (b) (1) of this section.

(3) If your status is an approved instructor for mental health
specialty training, you may instruct a new mental health specialty
training curriculum after submitting to the department a copy of a
certificate of completion for that curriculum and a copy of a certifi-
cate of completion of an adult education class that meets the require-
ments of WAC 388-112A-1297.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-1270, filed 6/30/20, effec-
tive 7/31/20. Statutory Authority: RCW 74.39A.009, 74.39A.070,
74.39A.074, 74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035,
70.128.230, 71A.12.030. WSR 17-22-036, § 388-112A-1270, filed
10/24/17, effective 11/24/17.]

AMENDATORY SECTION (Amending WSR 20-14-088, filed 6/30/20, effective
7/31/20)

WAC 388-112A-1285 What are the minimum qualifications for com-
munity instructors for dementia specialty training? (1) The minimum
qualifications for instructors for dementia specialty, in addition to
the general qualifications defined in WAC 388-112A-1240 (1) and (2)
include:

(a) The instructor must be experienced in dementia caregiving
practices and capable of demonstrating competency in the entire course
content;

(b) Education:

(1) Bachelor's degree, registered nurse, or mental health spe-
cialist, with at least one year of education in seminars, conferences,
continuing education or college classes, in dementia or subjects di-
rectly related to dementia, such as, but not limited to, psychology
(one year of education equals ((twenty—Ffeuwr)) 24 credits in a semester
system, ((Ehirty—six)) 36 credits in a quarter system, or at least
((edghty)) 80 hours of seminars, conferences, or continuing educa-
tion); and

(ii) Successful completion of the dementia specialty training,
prior to beginning to train others;

(c) Work experience: Two years full-time equivalent direct work
experience with people who have dementia;

(d) Teaching experience:

(1) ((Fwo—hundred)) 200 hours experience teaching long-term care
related subjects;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-112A-1297;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor; and

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing.

(2) Five years of full-time equivalent direct work experience
with people who have dementia may substitute for either:
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(a) The credential (bachelor's degree, registered nurse, or men-
tal health specialist) described in subsection (1) (b) (i) of this sec-
tion; or

(b) The one year of education in college classes or ((eixghty)) 80
hours in seminars, conferences, or continuing education described in
subsection (1) (b) (1) of this section.

(3) If your status is an approved instructor for dementia spe-
cialty training, you may instruct a new dementia specialty training
curriculum after submitting to the department a copy of a certificate
of completion for that curriculum and a copy of a certificate of com-
pletion of an adult education class that meets the requirements of WAC
388-112A-1297.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230, 71A.12.030,
and 70.97.080. WSR 20-14-088, § 388-112A-1285, filed 6/30/20, effec-
tive 7/31/20. Statutory Authority: RCW 74.39A.009, 74.39A.070,
74.39A.074, 74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035,
70.128.230, 71A.12.030. WSR 17-22-036, § 388-112A-1285, filed
10/24/17, effective 11/24/17.]

AMENDATORY SECTION (Amending WSR 21-04-057, filed 1/28/21, effective
2/28/21)

WAC 388-112A-1292 What are the minimum qualifications for com-
munity instructors to teach expanded specialty trainings? (1) The
minimum qualifications for community instructors to teach an expanded
specialty training, in addition to the general qualifications in WAC
388-112A-1420 (1) and (2), include:

(a) The instructor must be experienced in caregiving practices
related to the expanded specialty topic and capable of demonstrating
competency in the entire course content;

(b) Education:

(1) Bachelor's degree, registered nurse, paramedic, emergency
medical technician (EMT), mental health specialist, or a specialist
with nationally recognized credentials in the expanded specialty topic
with at least ((etghty)) 80 hours of education in seminars, conferen-
ces, continuing education, or accredited college classes, in subjects
directly related to expanded specialty topics; and

(ii) Successful completion of the expanded specialty training
class before the instructor trains others;

(c) Work experience: Two years full-time equivalent direct work
or volunteer experience with people in the specialty topic population;
and

(d) Teaching experience:

(1) ((Fwo—hundred)) 200 hours experience teaching;

(ii) Successful completion of an adult education class that meets
the requirements of WAC 388-112A-1297;

(iii) Successful completion of the DSHS instructor qualification/
demonstration process; and

(iv) The instructor has been approved and contracted by the de-
partment as a community instructor;

(e) Instructors who will administer tests must have experience or
training in assessment and competency testing; and
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(2) Five years of full-time equivalent direct work experience
with people in the specialty topic population may substitute for ei-
ther:

(a) The credential or degree described in subsection (1) (b) (i) of
this section; or

(b) The ((etgkhty)) 80 hours in seminars, conferences, or continu-
ing education described in subsection (1) (b) (i) of this section.

[Statutory Authority: RCW 74.08.090 and 70.128.060. WSR 21-04-057, §
388-112A-1292, filed 1/28/21, effective 2/28/21.]

((SECTIONXITIT—)) PHYSICAL RESOURCES AND STANDARD PRACTICES FOR
TRAINING

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-1300 What physical resources are required for
classroom training and testing? (1) The training entity must provide
accessible classroom facilities to students and provide adequate space
for learning activities, comfort, lighting, lack of disturbance, and
tools for effective teaching and learning such as white boards and
((#4p)) charts. The training entity must maintain appropriate sup-
plies and equipment for teaching and practice of caregiving skills in
the class being taught.

(2) The training entity must provide testing sites with adequate
space for testing, comfort, lighting, and lack of disturbance appro-
priate for the written or skills test being conducted. The training
entity must maintain appropriate supplies and equipment necessary for
the particular test.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,
74.39A.351, 74.39A.341, 18.20.270, 18.88B.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-1300, filed 10/24/17, effective
11/24/17.]

AMENDATORY SECTION (Amending WSR 17-22-036, filed 10/24/17, effective
11/24/17)

WAC 388-112A-1310 ( (Phe—training entity must-maintain standard

: )) What standard training practices must be main-
tained for classroom training and testing((=))? The training entity
must maintain the following training standards for classroom training
and testing:

(1) Training must not exceed eight hours within one day;
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(2) Training provided in short time segments must include an en-
tire unit, skill, or concept;

(3) Training must include regular breaks; and

(4) Long-term care workers attending ((&)) classroom training
must not be expected to leave the class to attend to job duties, ex-
cept in an emergency.

[Statutory Authority: RCW 74.39A.009, 74.39A.070, 74.39A.074,

74 .39A.351, 74.39A.341, 18.20.270, 18.88BR.021, 18.88B.035, 70.128.230,
71A.12.030. WSR 17-22-036, § 388-112A-1310, filed 10/24/17, effective
11/24/17.]

REPEALER

The following sections of the Washington Administrative Code
((+s)) are repealed:

WAC 388-71-058329 SAFETY TRAINING

SUBCAPTION

WAC 388-71-05833 What content must be included in safety
training?

WAC 388-71-05834 When does a safety training attestation
process need to be completed?

WAC 388-71-0921 What are the population specific
competencies?

WAC 388-71-0931 What other methods of training may

count towards the seventy hour basic
training requirement?
WAC 388-71-0951 Who is required to complete the

specialized diabetes nurse delegation
training, and when?

WAC 388-71-1006 What kinds of training topics may be
covered in continuing education?

WAC 388-71-1021 What trainings must be taught with a
curriculum approved by DSHS?

WAC 388-71-1083 Must the department verify that

training entities and their community
instructors meet the minimum instructor
qualifications?

WAC 388-112A-0240 What documentation is required for
facility orientation training?

WAC 388-112A-0350 What documentation is required to show
completion of the seventy-hour long-
term care worker basic training and
five hour orientation and safety
training?

WAC 388-112A-0480 What documentation is required for
successful completion of specialty
training?

WAC 388-112A-0530 Is there a challenge test for nurse
delegation core training?
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WAC 388-112A-0540 What documentation is required for
successful completion of nurse
delegation core training?

WAC 388-112A-0585 What documentation is required for
successful completion of specialized
diabetes nurse delegation training?

WAC 388-112A-0620 What are the documentation requirements
for continuing education?

WAC 388-112A-0840 What documentation is required for
adult family home administrator
training?
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WSR 22-18-102
PROPOSED RULES

DEPARTMENT OF AGRICULTURE
[Filed September 7, 2022, 10:50 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-09-016.

Title of Rule and Other Identifying Information: Chapter 16-240
WAC, WSDA grain inspection program—Definitions, standards, and fees.
The department is proposing to amend this chapter by increasing some
of the program fees, revising some of the fee structures to more accu-
rately reflect the scope of services provided, including, but not
limited to, adding fees for services that are not specifically identi-
fied and clarifying language to ease in the understanding of the rule.

Hearing Location(s): On October 25, 2022, at 1:00 p.m. Microsoft
Teams conference line. Join by link Click here to join the meeting [no
URL provided by agency]; join by phone +1 564-999-2000, Phone Confer-
ence ID 678 480 531#. Due to the ongoing COVID-19 pandemic, the public
hearing will be held solely over video and teleconference.

Date of Intended Adoption: November 1, 2022.

Submit Written Comments to: Gloriann Robinson, Agency Rules Coor-
dinator, P.O. Box 42560, Olympia, WA 98504-2560, email
wsdarulescomments@agr.wa.gov, fax 360-902-2092, by 5:00 p.m., October
25, 2022.

Assistance for Persons with Disabilities: Contact Reanna McNa-
mara, phone 360-902-1931, fax 360-902-2085, TTY 800-833-6388, email
rmcnamara@agr.wa.gov, by October 18, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is proposing the follow-
ing amendments:

Increasing the following fees:

. The tonnage rate at tiers one and two for export vessels.

. Submitted United States Grains Standards Act (USGSA) and Washing-
ton state department of agriculture (WSDA) samples increase for
inspections. The program wants to increase the fee to keep the
program whole when conducting these inspections.

. USGSA trucks and containers per unit increase. This increase will
ensure the program doesn't lose revenue while conducting these
requests. Currently, the fee will not cover labor costs.

. USGSA and Agricultural Marketing Act (AMA) railcar probe sampling
per railcar increase. More staff are required for the probing of
railcars. This increase will keep the program whole.

. AMA additional factors per sample fee increase. This fee increase
will allow the program to recoup the labor cost when conducting
additional factors.

. Increase hundredweight fees for both USGSA and AMA. The program
has not increased this fee in over a decade and has made the de-
termination that an increase is necessary to keep up with the
program's labor costs.

. Submitted AMA per sample increase. This will help the program
keep up with the increase in labor costs to conduct these inspec-
tions. This fee has not increased in some time and our overhead
rate has increased.

. Phytosanitary fee per certificate. This fee increase will bring
the program to the current rate within industry. Our current fee
does not pay for the time involved to generate certificates.
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Adding the following fees:

. An additional fee rate under tier 2 for vessels and local with
approved automated weighing systems in WAC 16-240-070 (USGSA Ta-
ble 1) and WAC 16-240-080 (AMA Table 1). This will offer a re-
duced rate level at tier 2 and provide a greater benefit for
those who have an automated weighing system.

. An official bag fee for any export elevator locations.

. A new fee for class Y weighing in WAC 16-240-070 (USGSA Table 4)
because, currently, the program is charging the hourly rate of
$56.00, which is not cost effective. By adding the fee rate per
railcar, the program will be accurately charging for the service
at a lower rate to stakeholders.

. A fee for warehousemen samples and reinspections in WAC
16-240-070 (adding USGSA Table 10). The program is required under
federal regulations to charge for warehousemen samples and rein-
spections. This fee will provide stakeholders the ability to re-
quest this service and receive a reduced rate following the Fed-
eral Grain Inspection Service (FGIS) Directive 9180.36.

Clarifying the following language:

. Updating language in WAC 16-240-038(2) to include tier 2 charges
into the daily revenue minimum along with tier 1, and leaving on-
ly tier 3 as the rate that will need to be in effect for export
locations to not be subject to the daily revenue minimum charges.

Reasons Supporting Proposal: RCW 22.09.790 requires the depart-
ment to fix fees that are sufficient to cover the cost of services it
provides. Based on a recent budget review, it was determined that the
current fees are not able to sustain program services, resulting in
consistent monthly revenue loss. Since the program has been operating
with a fund balance that is below a six-month operating reserve, con-
tinuing to perform services at the current fee schedule will result in
the program not being able to meet the needs of stakeholders. If a fee
increase is not initiated, the program will be in a negative fund bal-
ance within the next fiscal year and as a fee-for-service program, the
grain program is prohibited from operating with a negative fund bal-
ance.

Increasing program fees, revising the current fee structure to
more accurately reflect the scope of services provided, including, but
not limited to, adding fees for services that are not specifically
identified, and clarifying language to ease in the understanding of
the rule will enable the program to maintain financial stability while
continuing to provide services described and provided for in chapter
22.09 RCW and will provide clarity on confusing language already
present in the rule.

Statutory Authority for Adoption: RCW 22.09.020 and 22.09.790.

Statute Being Implemented: Chapter 22.09 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting: Reanna McNa-
mara, 1111 Washington Street S.E., Olympia, WA 98504, 360-902-1931;
Implementation and Enforcement: Philip Garcia, 1111 Washington Street
S.E., Olympia, WA 98504, 360-902-1921.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. WSDA
is not a listed agency under RCW 34.05.328 (5) (a) (1) .

The proposed rule does impose more-than-minor costs on business-
es.

Small Business Economic Impact Statement

Chapter 16-240 WAC, WSDA Grain Inspection Program—Definitions, Stand-
ards, and Fees
September 7, 2022

secTioN 1: Describe the proposed rule, including: A brief history of
the issue; an explanation of why the proposed rule is needed; and a
brief description of the probable compliance requirements and the
kinds of professional services that a small business is likely to need
in order to comply with the proposed rule.

Program History and Overview: The grain inspection program was
established under chapter 22.09 RCW and provides sampling, weighing,
quality testing, grade inspection, and phytosanitary services for
grains and commodities following USDA and WSDA regulations. The pro-
gram provides these services at facilities across Washington, verify-
ing and certifying the condition of Washington and other regional
grains and commodities, an essential documentation process for large-
scale trade in domestic and international markets. According to the
2020 USDA economic web page, the grain industry generated 9.8 billion
dollars in cash receipts.

Proposed Amendment: The department is proposing to increase pro-
gram fees, revise the fee structure to more accurately reflect the
scope of services provided, including, but not limited to, adding fees
for services that are not specifically identified, and clarifying lan-
guage to ease in the understanding of the rule.

History of the Issue: RCW 22.09.790 requires the department to
fix fees for the inspection, grading, and weighing of commodities in-
cluded in the provisions of this chapter so that they are sufficient
to cover the cost of such services. Based on a recent budget review,
it was determined that the program is operating with a fund balance
that is below a six-month operating reserve. If a fee increase is not
initiated, the program will be in a negative fund balance within the
next fiscal year and as a fee-for-service program, the grain program
is prohibited from operating with a negative fund balance. Continuing
to perform services at the current fee schedule will result in the
program not being able to meet the needs of stakeholders.

Why is the Amendment Needed?: The program has not increased fees
since 2012. Since the cost of operating has greatly increased in that
time, this has caused a serious decline in the program's fund balance.
The necessary increase in fees will allow the department to maintain
program operations. The department is also proposing to restructure
some of the existing fees in this rule to ensure the cost of providing
services 1s recovered.

A significant factor contributing to the need to increase fees 1is
our agency administrative rate. The program is required to pay a per-
centage of their salary and benefits cost to help cover the adminis-
trative support that the agency provides each program. Since 2017, the
percentage has increased 5.7 percent, which is an increase of
$96,871.00 per month. This increase impacts the program significantly
and our current fee structure is unable to keep up with the rising
cost.
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In addition to the increased agency administrative rate for sup-

port services such as human resources and IT,

the program is also im-

pacted by increased costs for goods and services as well as salary and

benefits increases.

pected to continue to increase in the upcoming years.
The program has taken many cost-saving measures to avoid a fee

increase over the last 10 years.
finding alternative vendors to reduce spending,

Both goods and services and staff salaries are ex-—

Some examples are reducing overtime,
and taking a full com-

prehensive look at all inefficient spending throughout the program to
reduce costs to the best of our ability.

Probable Compliance Requirements:

The only probable compliance

requirement will be paying the updated fees for grain program serv-

ices.

posed fee structure.
ance will look
categorized by

. Table 3.1 shows fees for services under USGSA;
. Table 3.2 shows
. Table 3.3 shows
. Table 3.4 shows
based on the proposed fee increases.
SECTION 2:

like is in Section 3.

fees for services under AMA of 1946;
fees for other services performed by WSDA;
the estimated cost of compliance for customers

The program performed an in-depth analysis to determine the pro-
A detailed overview of what the cost of compli-
The proposed updated fees are

the following types of services:

and

Identify which businesses are required to comply with the

proposed rule using the North American Industry Classification System
(NAICS) codes and what the minor cost thresholds are.

NAICS Minor Cost Minor Cost
Code Number of Threshold = Threshold =
4,5,0r6 Businesses in 1% of Average 0.3% of Average
Digit) NAICS Business Description Washington Annual Payroll Annual Revenue
111130 Dry Pea and Bean Farming Redacted Redacted+ Redacted**
111140 Wheat Farming 614 $596.61+ $945.89%*
111191 Oilseed and Grain Combination Farming 20 $884.00* $1,171.75%*
111219 Other Vegetable (except Potato) and Melon Farming 406 $3,503.04* $11,395.89**
111998 All Other Miscellaneous Crop Farming 222 $11,782.08+ $3,518.45%*
112990 All Other Animal Production 20 $718.62+ $462.95%*
115114 Postharvest Crop Activities (except Cotton Ginning) 123 $50,457.84* $17,097.19%*
311211 Flour Milling 6 $12,777.53* $117,843.75%*
311213 Malt Manufacturing Redacted Redacted+ $92,328.39**
311221 Wet Corn Milling Redacted Redacted+ Redacted**
311230 Breakfast Cereal Manufacturing Redacted $38,646.00%** $117,100.22%%*
311999 All Other Miscellaneous Food Manufacturing 30 $12,992.65+ $28,280.31%*
325412 Pharmaceutical Preparation Manufacturing 101 $10,463.92* $45,550.97%*
424480 Fresh Fruit and Vegetable Merchant Wholesalers 169 $15,570.97* $47,928.58%*
424490 Other Grocery and Related Products Merchant Wholesalers 434 $7,269.70%* $25,663.43%*
424510 Grain and Field Bean Merchant Wholesalers 35 $10,906.60* $53,558.90**
424590 Other Farm Product Raw Material Merchant Wholesalers 27 $3,948.77* $7,750.68%*
424910 Farm Supplies Merchant Wholesalers 234 $10,501.05* $35,044.58**
424990 Other Miscellaneous Nondurable Goods Merchant Wholesalers 238 $2,136.61+ $7,559.52%%*
446191 Food (Health) Supplement Stores 168 $2,540.74* $4,703.76**
484110 General Freight Trucking; Local 279 $7,544.33* $2,184.34%*
488210 Support Activities for Rail Transportation 40 $7,358.09* $11,608.97**
488320 Marine Cargo Handling 50 $72,468.28* $57,623.34%*
488510 Freight Transportation Arrangement 490 $11,020.17* $18,996.34%**
493130 Farm Product Warehousing and Storage 19 $19,783.78* $10,165.12%*
523130 Commodity Contracts Dealing 3 $2,091.46%* $24,887.08%*
531120 Lessors of Nonresidential Buildings (except Miniwarehouses) 502 $4,919.59+ $2,038.06**
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NAICS Minor Cost Minor Cost
Code Number of Threshold = Threshold =
4,5,0r6 Businesses in 1% of Average 0.3% of Average
Digit) NAICS Business Description Washington Annual Payroll Annual Revenue
541690 Other Scientific and Technical Consulting Services 1,552 $2,707.38+ $2,264.27%*
541714 Research and Development in Biotechnology (except 254 $66,044.66* $21,881.84%*
Nanobiotechnology)

* Data source: 2020 Employment Security Department (ESD)

**  Data source: 2020 Department of Revenue (DOR)

**%  Data source: 2020 Customs and Border Protection (CBP)

+ Data source: 2020 United States Bureau of Labor Statistics (USBLS)

sEcTioN 3: Analyze the probable cost of compliance. Identify the
probable costs to comply with the proposed rule, including: Cost of
equipment, supplies, labor, professional services and increased admin-
istrative costs; and whether compliance with the proposed rule will
cause businesses to lose sales or revenue.

The proposed revisions to chapter 16-240 WAC do not result in an
across—-the-board increase for all fees. An in-depth analysis of the
fees collected by the different types of operations allowed the pro-
gram to develop a new structure that will better recover costs per
service. The result of the restructure is an increase in some of the
domestic fees, an addition of fees that were not previously listed in
rule, as well as an increase and restructure of the tonnage rate
tiers, as shown in Tables 3.1 - 3.3.

In addition, the proposed revisions to this rule are not likely
to have an appreciable impact on the cost of equipment, supplies, la-
bor, professional services, or administrative costs. Compliance with
the proposed rule will not likely cause businesses to lose sales or
revenue. However, it will likely increase overall expenses for each
business. In contrast, if the program was not able to continue provid-
ing the current level of service or had to shut down completely due to
lack of funds, the businesses it serves would likely lose sales if
they had to find another option for these services.

While the proposed revision aims to restructure the existing fee
structure for the services listed in the following tables, it does not
impose any additional recordkeeping or administrative costs beyond
those currently present in the existing rule.

The proposed rule language also revises the fees for services ta-
bles to clarify that the FGIS supervision fee described in WAC
16-240-039 may also be passed through to customers for requested serv-
ices.

Table 3.1 - Fees for services under USGSA (WAC 16-240-070)

USGSA Table 1
Fees for Combination Inspection and Weighing Services

Service Current Fee Proposed Fee
2. Vessels (export and domestic ocean-going), Tier 1 | $0.250 $0.300

rate, per metric ton

3. Vessels and local (export and domestic ocean- $0.230 $0.280

going) with approved automated weighing systems,
Tier 1 rate, per metric ton

4. Vessels and local (export and domestic ocean- $0.200 $0.250
going), Tier 2 rate, per metric ton
5. Vessels and local (export and domestic ocean- N/A $0.230

going) with approved automated weighing systems,
Tier 2 rate, per metric ton

7. Official Ship Samples N/A $7.00
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8. Trucks or containers, per truck or container $25.00 $35.00

USGSA Table 2
Fees for Official Sampling and Inspection Without Weighing Services

Service Current Fee Proposed Fee

1. Original or new sample reinspection trucks or $20.00 $30.00

containers sampled by approved grain probe,

including factor only or sampling only services, per

truck or container

5. Original or new sample reinspection railcars $30.00 $40.00

sampled by USDA approved grain probe, including

factor only or sampling only services, per railcar

6. Inspection of bagged grain, including tote bags, per | $0.100 $0.140

hundredweight (cwt)

7. Additional nongrade determining factor analysis, $3.00 $5.00

per factor
USGSA Table 3

Fees for Official Class X Weighing Services Without an Inspection of Bulk

Service Current Fee Proposed Fee

4. Class Y weighing per railcar N/A $1.00
USGSA Table 4

Fees for Inspection of Submitted Samples, Fees for Reinspections Based on Official File Samples and Fees for
Additional Factors

Service Current Fee Proposed Fee

1. Submitted samples, including factor-only $12.00 $15.00

inspections, per inspection

2. Reinspections based on official file sample, $12.00 $15.00

including factor-only reinspections, per inspection

3. Warehousemen samples™ N/A $15.00

4. Warehousemen Reinspection™ N/A $15.00

5. Additional, nongrade determining factor analysis, $3.00 $5.00

per factor

* This service is not included in the proposed cost analysis for customers because this service was not previously provided. This is a new option

that customers will have if they would like.

Table 3.2 - Fees for services under AMA (WAC 16-240-080)

AMA Table 1
Fees for Combination Sampling, Inspection and Weighing Services, and Additional Factors
Service Current Fee Proposed Fee
2. Vessels (export or domestic), Tier 1 rate, per $0.250 $0.300
metric ton
3. Vessels and local (export and domestic ocean- $0.230 $0.280
going) with approved automated weighing systems,
Tier 1 rate, per metric ton
4. Vessels and local (export and domestic ocean- $0.200 $0.250
going), Tier 2 rate, per metric ton
5. Vessels and local (export and domestic ocean- N/A $0.230
going) with approved automated weighing systems,
Tier 2 rate, per metric ton
7. Official Ship Samples N/A $7.00
AMA Table 2
Fees for Official Sampling and Inspection Without Weighing Services, and Additional Factors
Service Current Fee Proposed Fee
4. Railcars sampled by USDA approved grain probe, | $30.00 $40.00
including factor only or sampling only services, per
railcar
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5. Inspection of bagged commodities or tote bags, $0.100 $0.140
including factor only or sampling only services, per
hundredweight (cwt)
6. Additional, nongrade determining factor analysis, $3.00 $5.00
per factor
AMA Table 4

Fees for Inspecting Submitted Samples
Service Current Fee Proposed Fee
1. Submitted sample, thresher run or processed, $20.00 $24.00
including factor-only inspections, per sample
2. Additional, nongrade determining factor analysis, $3.00 $5.00
per factor

Table 3.3 - Fees for services performed by WSDA (WAC 16-240-090)

WSDA Table 1

Fees for Inspecting Miscellaneous Agricultural Commodities under Chapter 16-213 WAC

Service Current Fee Proposed Fee
1. Submitted sample, per sample $12.00 $15.00
3. Railcars, sampled by USDA approved grain probe, | $30.00 $40.00
per car
4. Trucks or containers, sampled by USDA approved | $20.00 $30.00
grain probe, per truck or container
WSDA Table 2

Fees for Phytosanitary Certification
Service Current Fee Proposed Fee
1. In conjunction with official inspection, per $30.00 $55.00
certificate

Between July 1, 2020, and June 1, 2021, an estimated 79 small
businesses and 20 large businesses paid fees to the WSDA grain pro-
gram. Table 3.4 shows the total fees paid by each business, as well as
the estimated cost under the proposed fee increase.

Table 3.4 - Estimated cost for businesses that paid fees between July
1, 2020, and June 1, 2021

Assigned Total Cost of Total Cost of Total Cost of Total Cost of

Business Business NAICS Service Fees Tonnage Fees Service Fees Tonnage Fees Cost Percent

Number Size Code (current) (current) (proposed) (proposed) Difference Change
1 Small 111130 $38.00 $0.00 $54.00 $0.00 $16.00 42%
2 Small 111140 $48.00 $0.00 $60.00 $0.00 $12.00 25%
3 Small 111140 $12.00 $0.00 $15.00 $0.00 $3.00 25%
4 Small* 111140 $7,882.90 $0.00 $11,350.46 $0.00 $3,467.56 44%
5 Small 111140 $27.00 $0.00 $35.00 $0.00 $8.00 30%
6 Small 111140 $24.00 $0.00 $30.00 $0.00 $6.00 25%
7 Small* 111140 $36.00 $0.00 $45.00 $0.00 $9.00 25%
8 Small 111140 $36.00 $0.00 $45.00 $0.00 $9.00 25%
9 Small 111140 $30.00 $0.00 $40.00 $0.00 $10.00 33%
10 Small 111140 $244.00 $0.00 $300.00 $0.00 $56.00 23%
11 Small 111140 $60.00 $0.00 $75.00 $0.00 $15.00 25%
12 Small 111140 $84.00 $0.00 $105.00 $0.00 $21.00 25%
13 Small 111191 $24.00 $0.00 $30.00 $0.00 $6.00 25%
14 Large 111219 $12.00 $0.00 $15.00 $0.00 $3.00 25%
15 Small 111219 $36.00 $0.00 $45.00 $0.00 $9.00 25%
16 Small 111998 $12.00 $0.00 $15.00 $0.00 $3.00 25%
17 Small* 111998 $48.00 $0.00 $60.00 $0.00 $12.00 25%
18 Small 111998 $12.00 $0.00 $15.00 $0.00 $3.00 25%
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Assigned Total Cost of Total Cost of Total Cost of Total Cost of

Business Business NAICS Service Fees Tonnage Fees Service Fees Tonnage Fees Cost Percent

Number Size Code (current) (current) (proposed) (proposed) Difference Change
19 Small 111998 $51.00 $0.00 $65.00 $0.00 $14.00 27%
20 Small 111998 $24.00 $0.00 $30.00 $0.00 $6.00 25%
21 Small 111998 $27.00 $0.00 $35.00 $0.00 $8.00 30%
22 Small 111998 $30.00 $0.00 $40.00 $0.00 $10.00 33%
23 Small 111998 $63.00 $0.00 $80.00 $0.00 $17.00 27%
24 Small 111998 $24.00 $0.00 $30.00 $0.00 $6.00 25%
25 Small 111998 $36.00 $0.00 $45.00 $0.00 $9.00 25%
26 Small 112990 $36.00 $0.00 $45.00 $0.00 $9.00 25%
27 Small 112990 $24.00 $0.00 $30.00 $0.00 $6.00 25%
28 Small 112990 $96.00 $0.00 $120.00 $0.00 $24.00 25%
29 Small 115114 $486.00 $0.00 $680.40 $0.00 $194.40 40%
30 Small 115114 $237.00 $0.00 $300.00 $0.00 $63.00 27%
31 Large 311211 $42,989.00 $2,273,998.00 $129,031.00 $2,729,812.80 $541,955.80 23%
32 Small 311211 $765.00 $0.00 $965.00 $0.00 $200.00 26%
33 Small 311211 $2,311.00 $0.00 $2,857.00 $0.00 $546.00 24%
34 Large 311213 $150.00 $0.00 $275.00 $0.00 $125.00 83%
35 Small 311221 $60.00 $0.00 $75.00 $0.00 $15.00 25%
36 Small 311230 $40.00 $0.00 $48.00 $0.00 $8.00 20%
37 Small 311230 $12.00 $0.00 $15.00 $0.00 $3.00 25%
38 Small 311999 $24.00 $0.00 $30.00 $0.00 $6.00 25%
39 Large 325412 $603.00 $0.00 $755.00 $0.00 $152.00 25%
40 Small* 424430 $96.00 $0.00 $117.00 $0.00 $21.00 22%
41 Large 424490 $3,108.00 $0.00 $3,885.00 $0.00 $777.00 25%
42 Small 424510 $159.00 $0.00 $200.00 $0.00 $41.00 26%
43 Small 424510 $60.00 $0.00 $90.00 $0.00 $30.00 50%
44 Large 424510 $1,764.00 $1,300,763.75 $19,705.00 $1,561,008.90 $278,186.15 21%
45 Small 424510 $3,211.00 $0.00 $4,650.00 $0.00 $1,439.00 45%
46 Small 424510 $4,494.00 $0.00 $5,875.00 $0.00 $1,381.00 31%
47 Small 424510 $19,936.00 $0.00 $27,426.40 $0.00 $7,490.40 38%
48 Small 424510 $2,677.00 $0.00 $3,667.00 $0.00 $990.00 37%
49 Small 424510 $840.00 $0.00 $1,050.00 $0.00 $210.00 25%
50 Small 424510 $42.00 $0.00 $55.00 $0.00 $13.00 31%
51 Small 424510 $12.00 $0.00 $15.00 $0.00 $3.00 25%
52 Small 424510 $1,149.00 $0.00 $1,608.60 $0.00 $459.60 40%
53 Large 424510 $58,217.30 $0.00 $82,774.42 $0.00 $24,557.12 42%
54 Small 424510 $30.00 $0.00 $55.00 $0.00 $25.00 83%
55 Large 424510 $29,484.00 $1,774,157.82 $55,965.00 $2,179,283.52 $431,606.70 24%
56 Small 424510 $48,813.60 $0.00 $71,579.04 $0.00 $22,765.44 47%
57 Small 424510 $5,622.00 $0.00 $7,055.00 $0.00 $1,433.00 25%
58 Small 424510 $16,456.00 $0.00 $26,109.40 $0.00 $9,653.40 59%
59 Small 424510 $60.00 $0.00 $110.00 $0.00 $50.00 83%
60 Small 424510 $12,990.00 $0.00 $23,815.00 $0.00 $10,825.00 83%
61 Small 424510 $507.00 $0.00 $635.00 $0.00 $128.00 25%
62 Large 424510 $30.00 $0.00 $55.00 $0.00 $25.00 83%
63 Large 424510 $66,569.00 $0.00 $83,857.00 $0.00 $17,288.00 26%
64 Small 424510 $41,588.00 $0.00 $57,804.00 $0.00 $16,216.00 39%
65 Small 424510 $20,625.00 $0.00 $25,825.00 $0.00 $5,200.00 25%
66 Large 424510 $33,854.00 $0.00 $42,603.00 $0.00 $8,749.00 26%
67 Large 424510 $131,306.57 $0.00 $188,180.77 $0.00 $56,874.20 43%
68 Small 424510 $3,412.00 $0.00 $4,267.00 $0.00 $855.00 25%
69 Large 424510 $60.00 $0.00 $110.00 $0.00 $50.00 83%
70 Small 424510 $44,721.00 $0.00 $56,165.00 $0.00 $11,444.00 26%
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Assigned Total Cost of Total Cost of Total Cost of Total Cost of

Business Business NAICS Service Fees Tonnage Fees Service Fees Tonnage Fees Cost Percent

Number Size Code (current) (current) (proposed) (proposed) Difference Change
71 Large 424510 $37,156.00 $1,534,349.25 $65,501.00 $1,843,004.70 $337,000.45 21%
72 Large 421210 $32,755.50 $3,122,985.86 $49,424.10 $3,775,312.26 $668,995.00 21%
73 Small 424510 $11,831.00 $0.00 $16,738.00 $0.00 $4,907.00 41%
74 Small 424590 $24.00 $0.00 $30.00 $0.00 $6.00 25%
75 Small 424590 $24.00 $0.00 $30.00 $0.00 $6.00 25%
76 Small 421290 $12.00 $0.00 $15.00 $0.00 $3.00 25%
77 Small 421290 $48.00 $0.00 $60.00 $0.00 $12.00 25%
78 Small 4213‘90 $60.00 $0.00 $75.00 $0.00 $15.00 25%
79 Small 424910 $23.00 $0.00 $29.00 $0.00 $6.00 26%
80 Small 424910 $2,862.00 $0.00 $3,775.00 $0.00 $913.00 32%
81 Large 424910 $90.00 $0.00 $165.00 $0.00 $75.00 83%
82 Small 424910 $771.00 $0.00 $1,035.00 $0.00 $264.00 34%
83 Small 424910 $573.00 $0.00 $770.00 $0.00 $197.00 34%
84 Small 424910 $60.00 $0.00 $80.00 $0.00 $20.00 33%
85 Small 424910 $2,892.00 $0.00 $3,615.00 $0.00 $723.00 25%
86 Large 424990 $12.00 $0.00 $15.00 $0.00 $3.00 25%
87 Small 424990 $20,693.90 $0.00 $28,911.46 $0.00 $8,217.56 40%
88 Small 446191 $12.00 $0.00 $15.00 $0.00 $3.00 25%
89 Small 484110 $60.00 $0.00 $75.00 $0.00 $15.00 25%
90 Small 488210 $7,740.00 $0.00 $10,840.00 $0.00 $3,100.00 40%
91 Small 488320 $19,619.91 $0.00 $27,489.47 $0.00 $7,869.56 40%
92 Large 488510 $21,525.60 $0.00 $30,423.24 $0.00 $8,897.64 41%
93 Small 488510 $7,100.00 $0.00 $9,940.00 $0.00 $2,840.00 40%
94 Large 493130 $67,578.90 $0.00 $98,962.06 $0.00 $31,383.16 46%
95 Large 493130 $77,671.00 $0.00 $104,211.00 $0.00 $26,540.00 34%
96 Small 523130 $312.00 $0.00 $375.00 $0.00 $63.00 20%
97 Small 531120 $24.00 $0.00 $30.00 $0.00 $6.00 25%
98 Small 541690 $24.80 $0.00 $34.72 $0.00 $9.92 40%
99 Small 541714 $30.00 $0.00 $55.00 $0.00 $25.00 83%

* Data on number of employees was unavailable, calculated as one staff employed.

**  NAICS code not found, assigned code that was the most accurate description of business conducted.

sEcTIoN 4: Analyze whether the proposed rule may impose more-than-
minor costs on businesses in the industry.

Total fees paid by each business between July 1, 2020, and June
1, 2021, were compared with estimated costs under the proposed fee in-
crease and the minor cost thresholds identified in Section 2. Busi-
nesses expected to experience an increase that exceeds the minor cost
threshold for their industry are shown in Table 4.1. Businesses that
are not expected to experience more-than-minor costs for their indus-
try are shown in Table 4.2.

Table 4.1 - Businesses with estimated cost increases expected to ex-
ceed the minor cost threshold

Assigned
Business
Number Business Size NAICS Code Estimated Cost Increase *** Minor Cost Threshold ****
4 Small* 111140 $3,467.56 $945.89
87 Small 424990 $8,217.56 $7,559.52
31 Large 311211 $541,955.80 $117,843.75
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Assigned
Business
Number Business Size NAICS Code Estimated Cost Increase *** Minor Cost Threshold ****
44 Large 424510 $278,186.15 $53,558.90
55 Large 424510 $431,606.70 $53,558.90
67 Large 424510 $56,874.20 $53,558.90
71 Large 424510 $337,000.45 $53,558.90
72 Large 424510%* $668,995.00 $53,558.90
94 Large 493130 $31,383.16 $19,783.78
95 Large 493130 $26,540.00 $19,783.78
* Data on number of employees was unavailable, calculated as one staff employed.

**  NAICS code not found, assigned code that was the most accurate description of business conducted.

Table 4.1 indicates that of the 99 businesses that were used in

the analysis,

and paid fees between July 1,

2020, and June 1, 2021, 10

are expected to have costs exceeding the minor cost threshold. Two of
these businesses are considered to be small and eight are considered
to be large.

However,
and June 1,

2021,

not all businesses that paid fees between July 1,
are expected to have costs exceeding the minor cost

2020,

threshold. Table 4.2 shows that 89 businesses are expected to have

cost increases less than the minor cost threshold.

Seventy-seven of

these businesses are considered small and 12 are considered to be

large.
Table 4.2 - Businesses with estimated cost increases expected to be
less than the minor cost threshold
Assigned
Business Minor Cost
Number Business Size NAICS Code Estimated Cost Increase *** Threshold ****
1 Small 111130 $16.00 $100.00
2 Small 111140 $12.00 $945.89
3 Small 111140 $3.00 $945.89
5 Small 111140 $8.00 $945.89
6 Small 111140 $6.00 $945.89
7 Small* 111140 $9.00 $945.89
8 Small 111140 $9.00 $945.89
9 Small 111140 $10.00 $945.89
10 Small 111140 $56.00 $945.89
11 Small 111140 $15.00 $945.89
12 Small 111140 $21.00 $945.89
13 Small 111191 $6.00 $1,171.75
15 Small 111219 $9.00 $11,395.89
16 Small 111998 $3.00 $11,782.08
17 Small* 111998 $12.00 $11,782.08
18 Small 111998 $3.00 $11,782.08
19 Small 111998 $14.00 $11,782.08
20 Small 111998 $6.00 $11,782.08
21 Small 111998 $8.00 $11,782.08
22 Small 111998 $10.00 $11,782.08
23 Small 111998 $17.00 $11,782.08
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Assigned

Business Minor Cost

Number Business Size NAICS Code Estimated Cost Increase *** Threshold ****
24 Small 111998 $6.00 $11,782.08
25 Small 111998 $9.00 $11,782.08
26 Small 112990 $9.00 $718.62
27 Small 112990 $6.00 $718.62
28 Small 112990 $24.00 $718.62
29 Small 115114 $194.40 $50,457.84
30 Small 115114 $63.00 $50,457.84
32 Small 311211 $200.00 $117,843.75
33 Small 311211 $546.00 $117,843.75
35 Small 311221 $15.00 $100.00
36 Small 311230 $8.00 $117,100.22
37 Small 311230 $3.00 $117,100.22
38 Small 311999 $6.00 $28,280.31
40 Small* 424480 $21.00 $47,928.58
42 Small 424510 $41.00 $53,558.90
43 Small 424510 $30.00 $53,558.90
45 Small 424510 $1,439.00 $53,558.90
46 Small 424510 $1,381.00 $53,558.90
47 Small 424510 $7,490.40 $53,558.90
48 Small 424510 $990.00 $53,558.90
49 Small 424510 $210.00 $53,558.90
50 Small 424510 $13.00 $53,558.90
51 Small 424510 $3.00 $53,558.90
52 Small 424510 $459.60 $53,558.90
54 Small 424510 $25.00 $53,558.90
56 Small 424510 $22,765.44 $53,558.90
57 Small 424510 $1,433.00 $53,558.90
58 Small 424510 $9,653.40 $53,558.90
59 Small 424510 $50.00 $53,558.90
60 Small 424510 $10,825.00 $53,558.90
61 Small 424510 $128.00 $53,558.90
64 Small 424510 $16,216.00 $53,558.90
65 Small 424510 $5,200.00 $53,558.90
68 Small 424510 $855.00 $53,558.90
70 Small 424510 $11,444.00 $53,558.90
73 Small 424510 $4,907.00 $53,558.90
74 Small 424590 $6.00 $7,750.68
75 Small 424590 $6.00 $7,750.68
76 Small 424590** $3.00 $7,750.68
77 Small 424590%** $12.00 $7,750.68
78 Small 424590%** $15.00 $7,750.68
79 Small 424910 $6.00 $35,044.58
80 Small 424910 $913.00 $35,044.58
82 Small 424910 $264.00 $35,044.58
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Assigned

Business Minor Cost

Number Business Size NAICS Code Estimated Cost Increase *** Threshold ****
83 Small 424910 $197.00 $35,044.58
84 Small 424910 $20.00 $35,044.58
85 Small 424910 $723.00 $35,044.58
88 Small 446191 $3.00 $4,703.76
89 Small 484110 $15.00 $7,544.33
90 Small 488210 $3,100.00 $11,608.97
91 Small 488320 $7,869.56 $72,468.28
93 Small 488510 $2,840.00 $18,996.34
96 Small 523130 $63.00 $24,887.08
97 Small 531120 $6.00 $4,919.59
98 Small 541690 $9.92 $2,707.38
99 Small 541714 $25.00 $66,044.66
14 Large 111219 $3.00 $11,395.89
34 Large 311213 $125.00 $92,328.39
39 Large 325412 $152.00 $45,550.97
41 Large 424490 $777.00 $25,663.43
53 Large 424510 $24,557.12 $53,558.90
62 Large 424510 $25.00 $53,558.90
63 Large 424510 $17,288.00 $53,558.90
66 Large 424510 $8,749.00 $53,558.90
69 Large 424510 $50.00 $53,558.90
81 Large 424910 $75.00 $35,044.58
86 Large 424990 $3.00 $7,559.52
92 Large 488510 $8,897.64 $18,996.34

* Data on number of employees was unavailable, calculated as one staff employed.

**  NAICS code not found, assigned code that was the most accurate description of business conducted.

sectioN 5: Determine whether the proposed rule may have a dispropor-
tionate impact on small businesses as compared to the 10 percent of
businesses that are the largest businesses required to comply with the
proposed rule.

RCW 19.85.040(1) requires the department to compare the cost of
compliance for small businesses with the cost of compliance for the 10
percent of businesses that are the largest businesses required to com-
ply with the proposed rules using one or more of the following as a
basis for comparing costs: (a) Cost per employee; (b) cost per hour of
labor; or (c) cost per $100 of sales.

Costs per employee were analyzed for the top 10 percent of busi-
nesses impacted by the proposed changes. This was compared with the
cost per employee for all impacted small businesses. Table 5.1 shows
the results of the analysis, which indicates that small businesses
will be disproportionately impacted by the proposed amendments.

Table 5.1 - Comparison of estimated costs per employee for the top 10
percent of all businesses and all small businesses impacted by the
proposed amendments
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Assigned Estimated

Business Estimated Cost Number of Cost Per

Number Business Size NAICS Code Increase*®** Employees Employee
1 Small 111130 $16.00 3 $5.33
2 Small 111140 $12.00 1 $12.00
3 Small 111140 $3.00 6 $0.50
4 Small* 111140 $3,467.56 1 $3,467.56
5 Small 111140 $8.00 1 $8.00
6 Small 111140 $6.00 1 $6.00
7 Small* 111140 $9.00 1 $9.00
8 Small 111140 $9.00 1 $9.00
9 Small 111140 $10.00 2 $5.00
10 Small 111140 $56.00 8 $7.00
11 Small 111140 $15.00 4 $3.75
12 Small 111140 $21.00 10 $2.10
13 Small 111191 $6.00 2 $3.00
15 Small 111219 $9.00 2 $4.50
16 Small 111998 $3.00 7 $0.43
17 Small* 111998 $12.00 1 $12.00
18 Small 111998 $3.00 1 $3.00
19 Small 111998 $14.00 7 $2.00
20 Small 111998 $6.00 1 $6.00
21 Small 111998 $8.00 28 $0.29
22 Small 111998 $10.00 1 $10.00
23 Small 111998 $17.00 3 $5.67
24 Small 111998 $6.00 1 $6.00
25 Small 111998 $9.00 2 $4.50
26 Small 112990 $9.00 2 $4.50
27 Small 112990 $6.00 7 $0.86
28 Small 112990 $24.00 9 $2.67
29 Small 115114 $194.40 20 $9.72
30 Small 115114 $63.00 50 $1.26
32 Small 311211 $200.00 24 $8.33
33 Small 311211 $546.00 10 $54.60
35 Small 311221 $15.00 5 $3.00
36 Small 311230 $8.00 2 $4.00
37 Small 311230 $3.00 2 $1.50
38 Small 311999 $6.00 4 $1.50
40 Small* 424480 $21.00 1 $21.00
42 Small 424510 $41.00 27 $1.52
43 Small 424510 $30.00 2 $15.00
45 Small 424510 $1,439.00 8 $179.88
46 Small 424510 $1,381.00 9 $153.44
47 Small 424510 $7,490.40 10 $749.04
48 Small 424510 $990.00 14 $70.71
49 Small 424510 $210.00 10 $21.00
50 Small 424510 $13.00 22 $0.59
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Assigned Estimated
Business Estimated Cost Number of Cost Per
Number Business Size NAICS Code Increase*®** Employees Employee
51 Small 424510 $3.00 44 $0.07
52 Small 424510 $459.60 48 $9.58
54 Small 424510 $25.00 25 $1.00
56 Small 424510 $22,765.44 10 $2,276.54
57 Small 424510 $1,433.00 7 $204.71
58 Small 424510 $9,653.40 12 $804.45
59 Small 424510 $50.00 $10.00
60 Small 424510 $10,825.00 $2,165.00
61 Small 424510 $128.00 $18.29
64 Small 424510 $16,216.00 10 $1,621.60
65 Small 424510 $5,200.00 10 $520.00
68 Small 424510 $855.00 5 $171.00
70 Small 424510 $11,444.00 7 $1,634.86
73 Small 424510 $4,907.00 6 $817.83
74 Small 424590 $6.00 3 $2.00
75 Small 424590 $6.00 4 $1.50
76 Small 424590 $3.00 2 $1.50
77 Small 424590 $12.00 8 $1.50
78 Small 424590 $15.00 1 $15.00
79 Small 424910 $6.00 24 $0.25
80 Small 424910 $913.00 5 $182.60
82 Small 424910 $264.00 6 $44.00
83 Small 424910 $197.00 5 $39.40
84 Small 424910 $20.00 4 $5.00
85 Small 424910 $723.00 6 $120.50
87 Small 424990 $8,217.56 18 $456.53
88 Small 446191 $3.00 5 $0.60
89 Small 484110 $15.00 6 $2.50
90 Small 488210 $3,100.00 28 $110.71
91 Small 488320 $7,869.56 30 $262.32
93 Small 488510 $2,840.00 24 $118.33
96 Small 523130 $63.00 6 $10.50
97 Small 531120 $6.00 4 $1.50
98 Small 541690 $9.92 12 $0.83
99 Small 541714 $25.00 3 $8.33
Average cost per employee for all small businesses $209.33
31 Large 311211 $541,955.80 1500 $361.30
34 Large 311213 $125.00 150 $0.83
39 Large 325412 $152.00 7000 $0.02
41 Large 424490 $777.00 786 $0.99
44 Large 424510 $278,186.15 1300 $213.99
53 Large 424510 $24,557.12 160 $153.48
62 Large 424510 $25.00 362 $0.07
72 Large 424510%* $668,995.00 10493 $63.76

Certified on 9/29/2022

85 1

WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-18-102

Assigned Estimated
Business Estimated Cost Number of Cost Per
Number Business Size NAICS Code Increase*®** Employees Employee
81 Large 424910 $75.00 2060 $0.04
Average cost per employee for the top 10% of businesses $88.28

* Data on number of employees was unavailable, calculated as one staff employed.
**  NAICS code not found, assigned code that was the most accurate description of business conducted.

The average cost per employee for the top 10 percent of all busi-
nesses impacted by the proposed amendments is $88.28. In comparison,
the average cost per employee for all small businesses impacted by the
proposed amendments is $209.33. Despite costs per employee varying
widely for both large and small businesses, it is evident that small
businesses will be disproportionately impacted by the proposed amend-
ment.

sectioNn 6: If the proposed rule has a disproportionate impact on
small businesses, identify the steps taken to reduce the costs of the
rule on small businesses. If the costs cannot be reduced, provide a
clear explanation of why.

RCW 19.85.030(2) requires consideration of the following methods
of reducing the impact of the proposed amendment on small businesses:

(a) Reducing, modifying, or eliminating substantive regulatory
requirements: The grain program is entirely funded by fees paid by
businesses requesting service, and it does not receive any general
fund dollars. RCW 22.09.790 requires the department to fix fees for
the inspection, grading and weighing of commodities included in the
provisions of this chapter so that they are sufficient to cover the
cost of such services. Due to mandated wage increases, cost increases
for goods and services, and increased cost for agency administrative
rate, the fees currently set in rule are no longer able to cover the
costs of providing these services. The agency determined the increase
is necessary to maintain the current level of service provided by the
program. Reducing, modifying, or eliminating the amount in which the
proposed fees are increased would lower the level of service the pro-
gram is currently providing, potentially to a point that the program
would not be operational at all and would be in conflict with the
statutory mandate.

(b) Simplifying, reducing, or eliminating recordkeeping and re-
porting requirements: There are no recordkeeping or reporting require-
ments associated with the proposed rule amendment.

(c) Reducing the frequency of inspections: It isn't possible to
reduce the frequency of inspections, as they are required by federal
regulations for export shipments and a voluntary option for domestic
shipments.

(d) Delaying compliance timetables: Delaying compliance timeta-
bles is not a viable mitigation measure. The proposed rule amendment
is necessary to maintain the financial health of the grain program and
ensure its continued operation. Delaying compliance timetables would
result in a financial deficit, making the program unable to perform
required duties. This could negatively impact businesses in the indus-
try.

(e) Reducing or modifying fine schedules for noncompliance: The
program's fee schedule does not include any fines associated with non-
compliance. There are no fine schedules associated with the proposed
rule amendment.

(f) Any other mitigation techniques including those suggested by
small businesses or small business advocates: The grain program has
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made multiple efforts over the last five years to reduce overall costs

to the program, and the fund balance has continued to decline. The ef-

forts made have been:

. Reducing goods and services - delaying preventative maintenance,
new equipment purchases, and services such as janitorial.

. Monitoring and maintaining appropriate staffing levels - actively
reviewing schedules and reducing staff levels during slower work-
loads.

. Reducing overtime - implementing new shift structures to provide
the same levels of service in such a way as to minimize overtime.

. Implementing lean principals - combining certain tasks to avoid

multiple staff members crossing paths to streamline requests.

Further efforts to mitigate the cost of compliance are likely to
impair the program's ability to provide services.

SECTION 7:

opment of the proposed rule.
A combination of both small and large businesses were engaged for

each outreach shown in Table 7.1 -

Describe how small businesses were involved in the devel-

Stakeholder Outreach. The need for

the program to increase fees was discussed in detail with different
businesses as well as the grain program advisory committee,
been supportive in regards to adjusting the program's fees.

which has

Committee - Full explanation of

what Fees

Table 7.1 - Stakeholder Outreach
Method of Support or
Business Size Date Organization Person Contacted Contact Topics Discussed Oppose
Large 4/9/2021 Spokane Seed Andrew Fontaine, Email Notice of beginning the Rule No Response
Jim Groth Making Process
Large 4/9/2021 NW Grain Chris Peha Email Notice of beginning the Rule No Response
Growers Making Process
Large 4/9/2021 HighLine Grain Paul Katovich, Ty Email Notice of beginning the Rule No Response
Jessup Making Process
Small 4/9/2021 Blue Mountain Gary Ferrel Email Notice of beginning the Rule No Response
Seed Making Process
Large 4/9/2021 Columbia Grain Dan Bruce Email Notice of beginning the Rule No Response
Making Process
Small 4/9/2021 Inland Empire Jerry Schauble Email Notice of beginning the Rule No Response
Milling Making Process
Small 4/9/2021 Ardent Mills/ Kyle Hinrichs Email Notice of beginning the Rule No Response
Hinrichs Making Process
Small 4/9/2021 Palouse Pulse Loren Wagner Email Notice of beginning the Rule No Response
Making Process
Large 4/9/2021 Ritzville Brian Gordon, Email Notice of beginning the Rule No Response
Warehouse Stacey Hunt Making Process
Small 4/9/2021 Pomeroy Grain Derrik Teal Email Notice of beginning the Rule No Response
Making Process
Large 4/9/2021 PNW Coop Shawn O'Connell, Email Notice of beginning the Rule No Response
Mac Reynolds Making Process
Small 4/9/2021 Tri-City Grain Mark Weber Email Notice of beginning the Rule No Response
Making Process
Small 4/9/2021 Palouse Brand Sara Mader, Joe Email Notice of beginning the Rule No Response
O'Callahan Making Process
Large 4/9/2021 WA Grain Glen Squires Email Notice of beginning the Rule Support
Commission Making Process
Small 4/9/2021 US Dry Pea and Tim McGreevy Email Notice of beginning the Rule Support
Lentil Making Process
Large 4/9/2021 Spokane Seed Andrew Fontaine, Email Notice of beginning the Rule No Response
Jim Groth Making Process
Large 4/9/2021 NW Grain Chris Peha Email Notice of beginning the Rule No Response
Growers Making Process
Large 8/19/2021 CHS Tom Rodman Meeting Grain Program Advisory Support
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Method of Support or
Business Size Date Organization Person Contacted Contact Topics Discussed Oppose
Large 8/19/2021 UGC John Lindgren Meeting Grain Program Advisory Support
Committee - Full explanation of
what Fees
Large 8/19/2021 HighLine Grain Paul Katovich Meeting Grain Program Advisory Support
Committee - Full explanation of
what Fees
Small 8/19/2021 Tri-State Seed Dana Herron Meeting Grain Program Advisory Support
Committee - Full explanation of
what Fees
Large 8/19/2021 Columbia Grain Randy Olstad Meeting Grain Program Advisory Support
Committee - Full explanation of
what Fees
Large 8/19/2021 Kalama Export Jerry Kiekow Meeting Grain Program Advisory Support
Committee - Full explanation of
what Fees
Small 8/19/2021 Wheat Marketing Jayne Bock Meeting Grain Program Advisory Support
Center Committee - Full explanation of
what Fees
Large 8/19/2021 WA Grain Brian Cochrane Meeting Grain Program Advisory Support
Commission Committee - Full explanation of
what Fees
Large 2/3/2022 EGT Randy Cooper, In person Overall discussion of fee Conversation —
Matt Kerrigan meeting increase. wanted to see
numbers
Large 2/25/2022 TEMCO Tacoma Mark Jenson Phone Call Overall discussion of fee Open
increase. Conversation -
Neutral
Large 3/1/2022 NGFA Jess Mclure Phone Call Overall discussion of fee Acknowledged
increase. the Need
Large 4/18/2022 Spokane Seed Andrew Fontaine, Email Notification, Overview, No Response
Jim Groth Documents and How to
Participate
Large 4/18/2022 HighLine Grain Paul Katovich, Email Notification, Overview, No Response
Tyler Greenwood Documents and How to
Participate
Small 4/18/2022 Blue Mountain Gary Ferrel Email Notification, Overview, No Response
Seed Documents and How to
Participate
Large 4/18/2022 Columbia Grain Dan Bruce, Mary Email Notification, Overview, No Response
Kay Peters Documents and How to
Participate
Small 4/18/2022 Inland Empire Jerry Schauble, Email Notification, Overview, No Response
Milling David Schaule Documents and How to
Participate
Small 4/18/2022 Ardent Mills/ Kyle Hinrichs Email Notification, Overview, No Response
Hinrichs Documents and How to
Participate
Large 4/18/2022 Ritzville Brian Gordon, Email Notification, Overview, No Response
Warehouse Stacey Hunt Documents and How to
Participate
Small 4/18/2022 Palouse Pulse Loren Wagner Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 Pomeroy Grain Derrik Teal Email Notification, Overview, No Response
Documents and How to
Participate
Large 4/18/2022 PNW Coop Shawn O'Connell, Email Notification, Overview, No Response
Mac Reynolds Documents and How to
Participate
Small 4/18/2022 Tri-City Grain Mark Weber Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 Palouse Brand Sara Mader, Joe Email Notification, Overview, No Response
O'Callahan Documents and How to
Participate
Large 4/18/2022 WA Grain Glen Squires Email Notification, Overview, No Response

Commission

Documents and How to
Participate
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Method of Support or
Business Size Date Organization Person Contacted Contact Topics Discussed Oppose
Small 4/18/2022 US Dry Pea and Tim McGreevy Email Notification, Overview, No Response
Lentil Documents and How to
Participate
Small 4/18/2022 Maviga NA Brett Melvin, Email Notification, Overview, No Response
Aaron Jessen, Documents and How to
Derek Participate
Schneidmiller
Small 4/18/2022 McKay Seed Co. Don Sloan Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 Almota Grain Dan Hart Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 First Amar Sawla Email Notification, Overview, No Response
Intercontinental Documents and How to
Participate
Small 4/18/2022 Baba Grain Harry Vanjani Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 Tumac Susan Buchanan Email Notification, Overview, No Response
Documents and How to
Participate
Large 4/18/2022 TYR Food Abraham Bates Email Notification, Overview, No Response
Products Documents and How to
Participate
Small 4/18/2022 Anderson NW/ 13 Marty Anderson, Email Notification, Overview, No Response
Foods Mike Anderson, Documents and How to
Jessica Emtman Participate
Large 4/18/2022 ADM Milling Tom McLaughlin Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 Farmer Bean Lauren Kehl Email Notification, Overview, No Response
Documents and How to
Participate
Small 4/18/2022 DDS / Druffel and | Brett Druffel Email Notification, Overview, No Response
Son Documents and How to
Participate
Small 4/18/2022 Maizena and Kent Darling Email Notification, Overview, No Response
Sunburst Documents and How to
Participate
Large 4/20/2022 UGC John Lindgren, Earl Email Notification, Overview, No Responce
Dixon Documents and How to
Participate
Large 4/20/2022 CHS Tom Rodman, Email Notification, Overview, No Response
Mark Jensen Documents and How to
Participate
Large 4/20/2022 Kalama Export Jason Weber Email Notification, Overview, No Response
Documents and How to
Participate
Large 4/20/2022 EGT Matthew Kerrigan, Email Notification, Overview, No Response
Randy Cooper Documents and How to
Participate
Large 4/20/2022 LDC Marcus Dixon Email Notification, Overview, No Response
Documents and How to
Participate
Large 5/19/2022 WA Grain Staff and Board Public Meeting | Notification Acknowledged
Commission Need
Large 5/19/2022 HighLine Grain Ty Jessup, Mike Public Meeting | Notification Acknowledged
Carstenson Need
Large 5/19/2022 UGC Brian Lidel Public Meeting | Notification No Response
Small 5/19/2022 WA Grain Michelle Hennings, | Public Meeting | Notification No Response
Growers Howard McDonald
Combination 7/14/2022 Export Fee Earl Dixon, John Public Meeting | Proposed fees, program Open
of Large and Presentation Lidgren, Tom financials, update on conversation,
Small Rodman, Jason rulemaking minutes available

Weber, Matt
Kerrigan, Mark
Jensen, Randy
Cooper, Marcus
Dixon
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Method of Support or
Business Size Date Organization Person Contacted Contact Topics Discussed Oppose
Combination 7/19/2022 Domestic Fee Chris Peha, Dan Public Meeting | Proposed fees, program Open
of Large and Presentation Bruce, Ray Dionne, financials, update on conversation,
Small Paul Katovich, Tina rulemaking minutes available

Imler, Jackie
Hodson, Cherise
Goude

sectioN 8: Identify the estimated number of jobs that will be cre-
ated or lost as the result of compliance with the proposed rule.

The Regulatory Fairness Act (RFA) requires an agency to estimate
the number of jobs created or lost (due to compliance with the pro-
posed rule making) in their small business economic impact statement,
RCW 19.85.040.

The Washington state office of financial management's (OFM) in-
put/output model is the resource the department used to determine es-
timated jobs created or lost based on the proposed rule making.

The model depicts interindustry relationships within the Washing-
ton state economy. The model takes as input the cost to each industry
NAICS code (based on the average cost of compliance to the proposed
rule) and calculates, among other things, employment change (jobs cre-
ated or jobs lost). The estimated employment change is measured in
full-time employees (FTE) to each business sector.

Table 8.1 below shows the average cost of compliance for each in-
dustry affected by the proposed rule making and the estimated employ-
ment change to that industry. A negative number indicates a job loss,
while a positive number indicates a job created.

vote: Employment change calculated into FTEs for each NAICS code is
NoT per business, but rather a total over the entire business industry.

Table 8.1 - Jobs created or lost

Average Cost Estimated
NAICS of Employment
Code Compliance Change
111130 $16.00 0.00
111140 $328.78 -0.08
111191 $6.00 0.00
111219 $6.00 0.00
111998 $8.80 0.00
112990 $13.00 -0.01
115114 $128.70 -0.08
311211 $180,900.60 -0.17
311213 $125.00 0.00
311221 $15.00 0.00
311230 $5.50 0.00
311999 $6.00 0.00
325412 $152.00 0.00
424480 $21.00 0.00
424490 $777.00 -0.14
424510 $59,965.33 -0.89
424590 $8.40 0.00
424910 $314.00 -0.03
424990 $4,110.28 -0.33
446191 $3.00 -0.08
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Average Cost Estimated
NAICS of Employment
Code Compliance Change
484110 $15.00 -0.02
488210 $3,100.00 -0.05
488320 $7,869.56 -0.25
488510 $5,868.82 -1.14
493130 $28,961.58 -0.77
523130 $63.00 -0.06
531120 $6.00 -0.07
541690 $9.92 -0.12
541714 $25.00 -0.04
Total estimated employment -4.33
change across all industries

A copy of the statement may be obtained by contacting Gloriann
Robinson, Agency Rules Coordinator, P.O. Box 42560, Olympia, WA
98504-2560, phone 360-902-1802, fax 360-902-2092, TTY 800-833-6388,
email wsdarulescomments@agr.wa.gov.

September 7, 2022
Jessica Allenton
Assistant Director

OTS-4042.3

AMENDATORY SECTION (Amending WSR 17-19-051, filed 9/13/17, effective
10/14/17)

WAC 16-240-038 Revenue minimum determination. The circumstances
under which the department adjusts rates to meet the revenue minimum
are as follows:

(1) When the daily volume of work at a service location at the
established fees does not generate revenue at least equal to the
straight time hourly rate per hour, per employee, a sufficient addi-
tional amount, calculated by using the straight time hourly rate per
hour, per employee, will be added to the established fee amount to
meet the revenue minimum, except as provided in subsection (2) of this
section.

(2) The daily revenue minimum charge applies only to the Tier 1
and Tier 2 metric tonnage rate shown in WAC 16-240-070 (2) (b) at USGSA
Table 1 and in WAC 16-240-080 (2) (b) at AMA Table 1. When ((etther—a
Tier—2—o¥)) the Tier 3 rate is in effect (WAC 16-240-043, 16-240-070,
and 16-240-080), export locations will not be subject to daily revenue
minimum charges during the ((Fier—2—-6¥)) Tier 3 rate period allowed
under WAC 16-240-043.

(3) Work volume daily averaging at export locations will be de-
termined as follows:

(a) When the daily volume of work at a service location at the
established fees does not generate revenue equivalent to the straight
time hourly rate per hour, per employee, including applicable supervi-
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sory and clerical employee hours, according to the staffing needs at
the facility, the department will charge an additional fee, except as
provided in subsection (2) of this section.

(b) The straight time hourly rate will be charged per hour, per
employee.

(c) Service cancellation fees, WAC 16-240-054, are not considered
to be revenue under daily averaging.

(4) Work volume monthly averaging at export locations will be de-
termined as follows:

(a) When the applicant has requested the department to establish
one or more permanent shifts, the applicant may request, in writing,
that the revenue minimum required for staffing at the location be de-
termined based on the completed invoices for the calendar month, in-
stead of paying the fees for daily volume of work.

(b) Under this subsection (4), and except for when the work vol-
ume monthly averaging for the revenue minimum is determined under (a)
of this subsection, when the monthly volume of work at the established
fees does not generate revenue equivalent to the straight time hourly
rate per hour, per employee, including applicable supervisory and
clerical employee hours, according to the staffing needs at the fa-
cility, a sufficient additional amount, calculated by using the
straight time hourly rate per hour, per employee, will be added to the
established fee amount to meet the revenue minimum for each month dur-
ing which work volume monthly averaging applies. As provided under (f)
of this subsection, this revenue minimum adjustment applies only dur-
ing any month when Tier 1 and Tier 2 rates are in effect.

(c) At export locations, the request for monthly averaging stays
in effect until canceled.

(d) An applicant's written request to establish or cancel monthly
averaging for the coming month must be received by 2:00 p.m. of the
last business day in the month.

(e) Service cancellation fees under WAC 16-240-054 are not con-
sidered to be revenue under monthly averaging.

(f) The monthly revenue minimum charge applies only to the Tier 1
and Tier 2 rate shown in USGSA Table 1 under WAC 16-240-070 (2) (b) and
AMA Table 1 under WAC 16-240-080 (2) (b) of this schedule. When ( (et
ther—the—Tier—2—o¥)) the Tier 3 rate is in effect, export locations
will not be subject to daily revenue minimum charges during the ((Fi+er
2—e¥)) Tier 3 rate period allowed under WAC 16-240-043.

(1) Upon the applicant's written notification to the department,
the monthly revenue minimum will not be applied to the month in which
an export facility resumes operations after an extended downtime. This
exception for maintenance or repair is available once per fiscal year.

(ii) When the department provides services at a nonexport loca-
tion or a transloading facility, and the hourly, unit, and applicable
travel fees do not cover the cost of providing the service, a suffi-
cient additional amount calculated by using the straight time hourly
rate per hour, per employee, will be added to the established fee
amount to meet the revenue minimum.

[Statutory Authority: RCW 22.09.020 and chapter 34.05 RCW. WSR
17-19-051, § 16-240-038, filed 9/13/17, effective 10/14/17; WSR
16-12-076, § 16-240-038, filed 5/27/16, effective 7/1/16. Statutory
Authority: RCW 15.17.050, 2012 2nd sp.s. c 7, and chapter 34.05 RCW.
WSR 12-21-064, § 16-240-038, filed 10/17/12, effective 11/17/12. Stat-
utory Authority: 2003 1st sp.s. ¢ 25 § 309(2); RCW 22.09.790, chapter
34.05 RCW and The United States Department of Agriculture has over-
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sight of fees charged under the Federal Grain Inspection, Packers and
Stockyards Administration. WSR 05-11-058, § 16-240-038, filed 5/17/05,
effective 6/17/05.]

AMENDATORY SECTION (Amending WSR 17-19-051, filed 9/13/17, effective
10/14/17)

WAC 16-240-070 Fees for services under the United States Grain
Standards Act. (1) USGSA Tables 1 through (8) in this section contain
fees for official sampling, inspection, weighing services, and fees
for other associated services under the United States Grain Standards
Act (USGSA). Services available include inspection, sampling, testing,
weighing, laboratory analysis, and certification.

(2) Fees that are not otherwise provided for in this chapter for
services under the United States Grain Standards Act are described be-
low.

(a) Fees for other services under the United States Grain Stand-
ards Act not specifically cited in WAC 16-240-070 are provided at the
rates contained in WAC 16-240-080 or 16-240-090 or at the published
rates of the laboratory or organization providing the official service
or analysis. The program will require the applicant for service to
provide advance consent to the rate for any service necessary to be
performed at an external laboratory or organization.

(b) An applicant may be required to provide the necessary sup-
plies and equipment when requesting a new or special type of analysis.

USGSA Table 1

Fees for Combination Inspection and Weigh-
ing Services

1. In, out, or local, rate for all tiers,

per metric ton $0.250
2. Vessels (export and domestic

ocean-going), Tier 1 rate, per ((50:250))

metric ton $0.300
3. Vessels and local (export and

domestic ocean-going) with

approved automated weighing
systems, Tier 1 rate, per metric ((50:230))
ton $0.280

Note: For automated weighing systems:

] When approved automated weighing systems
are not functioning properly, dedicated staff time
may be required at the rates established in WAC

16-240-060.
4, Vessels and local (export and
domestic ocean-going), Tier 2 ((50:200))
rate, per metric ton $0.250
5. Vessels and local (export and

domestic ocean-going) with

approved automated weighing
systems, Tier 2 rate, per metric

ton $0.230

6. Vessels and local (export and

domestic ocean-going), Tier 3

rate, per metric ton $0.100
7. Official ship samples $7.00
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Note: For vessels (export and domestic ocean-going):

| The metric ton vessel rate includes all additional
factor inspection services required by the load
order. All other additional factor inspection
services in USGSA Table 1 are charged at the
per factor fee.

((m TFhe-metric-ton-vessel rate includes-all-offieial
)

| Stress crack analysis in corn is included in the
fees in USGSA Table 1.
[ ] During vessel loading, fees for other tests, such

as protein analysis, falling number
determinations, or mycotoxin analysis will be
charged at the per unit rates included under this

chapter.
((6:))  Trucks or containers, per truck or | (($25:00))
8. container $35.00
(%)) Additional nongrade determining
9. factor analysis, per factor $3.00

USGSA Table 2
Fees for Official Sampling and Inspection
Without Weighing Services

1. Original or new sample
reinspection trucks or containers
sampled by approved grain probe,
including factor only or sampling

only services, per truck or (($20:00))
container $30.00
2. Barge sampled by USDA approved

mechanical sampler, including
factor only or sampling only
services, per metric ton $0.10

3. Railcars sampled by USDA
approved mechanical sampler,
including factor only or sampling
only services, per railcar $20.00

4. Original or new sample
reinspection railcars sampled by
USDA approved grain probe,
applicant assisted, including factor
only or sampling only services,
per railcar $20.00

5. Original or new sample
reinspection railcars sampled by
USDA approved grain probe,
including factor only or sampling ((536-00))

only services, per railcar $40.00

Note: The following applies to all fees in this table:

] For barley, determining and certifying of
dockage to tenths is included in the fees in
USGSA Table 2.

] Stress crack analysis in corn is included in the
fees in USGSA Table 2.

| Analysis that requires additional equipment or

personnel will be provided at the applicable
hourly rate under this chapter.
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| The per railcar rate applies to each railcar
included in a batch grade. A batch grade is two
or more cars that are combined, at the
applicant's request, for a single grade.

[ ] FGIS supervision fee will be assessed at current
per metric ton rate (WAC 16-240-039).

6. Inspection of bagged grain,
including tote bags, per ((56-100))
hundredweight (cwt) $0.140

7. Additional nongrade determining (($3-00))
factor analysis, per factor $5.00

USGSA Table 3
Fees for Official Class X Weighing Services
Without an Inspection of Bulk Grain

1. In, out, or local, per metric ton $0.200
2. Vessels (export and domestic

ocean-going), per metric ton $0.200
3. Trucks or containers, per weight

lot $20.00
4. Class Y weighing per railcar $1.00
] FGIS supervision fee will be assessed at current

per metric ton rate (WAC 16-240-039).

USGSA Table 4
Fees for Inspection of Submitted Samples,
Fees for Reinspections Based on Official
File Samples and Fees for Additional Fac-

tors

1. Submitted samples, including

factor-only inspections, per ((512-00))

inspection $15.00
2. Reinspections based on official file

sample, including factor-only (($12-00))

reinspections, per inspection $15.00
3. Warehousemen samples $15.00
4. Warehousemen reinspection $15.00
5. Additional, nongrade determining (($3-00))

factor analysis, per factor $5.00
((4s))  Stress crack only analysis on corn,
6. per sample $9.00

Note: The following applies to all fees in this table:

| When submitted samples are not of sufficient
size to allow for official grade analysis,
obtainable factors may be provided, upon
request of the applicant, at the submitted sample
rates shown above.

| For barley, determining and certifying of
dockage to tenths is included in the fees in
USGSA Table 4.

| Stress crack analysis in corn is included in the
fees in USGSA Table 4.

| Analysis that requires additional equipment or

personnel will be provided at the applicable
hourly rate under this chapter.

FGIS supervision fee will be assessed at current
per metric ton rate (WAC 16-240-039).
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USGSA Table 5
Fees for Miscellaneous Services

Laboratory analysis, at cost At cost

2. All other USGSA services not listed | $56.00
in this section, per hour, per
employee

Note: The following applies to all fees in this table:

| On request, shipping arrangements billed directly
by shipper to the customer's shipping account may
be coordinated by the department.

FGIS supervision fee will be assessed at current
per metric ton rate (WAC 16-240-039).

USGSA Table 6
Fees for Official Analysis for Protein,
O0il, or Other Official Constituents

Original or reinspection based on file

sample, per test $9.00

Note: The following applies to the fee in USGSA

Table 6:

] When a reinspection service includes a request for
a new sample, the appropriate sampling fee will
also be charged.

| Results for multiple criteria achieved in a single

testing operation are provided at the single test
rate unless certificated separately.

FGIS supervision fee will be assessed at current
per metric ton rate (WAC 16-240-039).

USGSA Table 7
Fees for Testing for the Presence of Myco-
toxins Using USDA Approved Methods

Original, reinspection based on official file
sample, or submitted sample, per test $40.00

Note: The following applies to this table:

| When a reinspection service includes a request for
a new sample, the appropriate sampling fee to
obtain the sample will be charged in addition to
the per test fee shown earlier (see WAC
16-240-070, USGSA Table 2).

FGIS supervision fee will be assessed at current
per metric ton rate (WAC 16-240-039).

USGSA Table 8
Fees for Stowage Examination Services on
Vessels or Ocean-Going Barges and Fees for
Other Stowage Examination Services

1. Vessels or ocean-going barges

stowage examination, original or

reinspection, per request $500.00
2. Other stowage examinations of

railcars, trucks, trailers, or
containers, original or reinspection,
per inspection $9.00

[Statutory Authority: RCW 22.09.020 and chapter 34.05 RCW. WSR
17-19-051, § 16-240-070, filed 9/13/17, effective 10/14/17; WSR
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16-12-076, § 16-240-070, filed 5/27/16, effective 7/1/16. Statutory
Authority: RCW 15.17.050, 2012 2nd sp.s. c 7, and chapter 34.05 RCW.
WSR 12-21-064, § 16-240-070, filed 10/17/12, effective 11/17/12. Stat-
utory Authority: 2003 1st sp.s. ¢ 25 § 309(2); RCW 22.09.790, chapter
34.05 RCW and The United States Department of Agriculture has over-
sight of fees charged under the Federal Grain Inspection, Packers and
Stockyards Administration. WSR 05-11-058, § 16-240-070, filed 5/17/05,
effective 6/17/05.]

AMENDATORY SECTION (Amending WSR 17-19-051, filed 9/13/17, effective
10/14/17)

WAC 16-240-080 Fees for services under the Agricultural Market-

ing Act of 1946. (1) AMA Tables 1 through 5 in this section contain
official sampling, inspection, or weighing services and fees for other
services under the Agricultural Marketing Act of 1946 (AMA). Services

available include inspection, sampling, testing, weighing, laboratory
analysis, and certification.

(2) Fees that are not otherwise provided for in this chapter for
services under the Agricultural Marketing Act of 1946 are described
below.

(a) Fees for other services under the Agricultural Marketing Act
of 1946 not contained in WAC 16-240-080 are contained in WAC
16-240-070 or 16-240-090 or at the published rates of the laboratory
or organization providing the official service or analysis.

(b) An applicant may be required to provide the necessary sup-
plies or equipment when requesting a new or special type of analysis.

AMA Table 1

Fees for Combination Sampling, Inspection
and Weighing Services, and Additional Fac-

tors
1. In, out, or local, rate for all tiers,
per metric ton $0.250
2. Vessels (export or domestic), Tier ((50:250))
1 rate, per metric ton $0.300
3. Vessels and local (export and

domestic ocean-going) with

approved automated weighing
systems, Tier 1 rate, per metric ((50:239))
ton $0.280

Note: For automated weighing systems:

] When approved automated weighing systems
are not functioning properly, dedicated staff time
may be required at the rates established in WAC

16-240-060.
4, Vessels and local (export and
domestic ocean-going), Tier 2 ((50:200))
rate, per metric ton $0.250
5. Vessels and local (export and

domestic ocean-going) with
approved automated weighing
systems, Tier 2 rate, per metric

ton $0.230

Vessels and local (export and
domestic ocean-going), Tier 3
rate, per metric ton $0.100

[
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7. Official ship samples | $7.00
Note: For vessels (export and domestic ocean-going):

] The metric ton vessel rate includes all additional
factor inspection services required by the load
order. All other additional factor inspection
services in AMA Table 1 are charged at the per

factor fee.
(m Th . ssel nehudes allofficial
)
] During vessel loading, fees for other tests, such

as protein analysis, falling number
determinations, or mycotoxin analysis will be
charged at the per unit rates included under this

chapter.
((6-))  Trucks or containers, per truck or
8. container $30.00
(%)) Additional, nongrade determining
9. factor analysis, per factor $3.00

Note: The following applies to all fees in this table:

| The rates in the above section also apply to
services provided under federal criteria
inspection instructions, state established
standards, or other applicant requested criteria.

] Dockage breakdown is included in the basic
inspection fee.

] The metric ton vessel rate includes all additional
factor inspection services required by the load
order. All other additional factor inspection
services in AMA Table 1 are charged at the per
factor fee.

] Fees for other tests, such as mycotoxin analysis,
provided during vessel loading will be charged
at the per unit rates included in this fee schedule.

AMA Table 2
Fees for Official Sampling and Inspection
Without Weighing Services, and Additional
Factors

I. Trucks or containers sampled by
USDA approved grain probe,
including factor only or sampling
only services, per truck or
container $30.00

2. Barge sampled by USDA approved
mechanical sampler, including
factor only or sampling only
services, per metric ton $0.10

3. Railcars sampled by USDA
approved mechanical samplers,
including factor only or sampling

only services, per railcar $30.00
4. Railcars sampled by USDA

approved grain probe, including

factor only or sampling only ((536-00))

services, per railcar $40.00
5. Inspection of bagged commodities

or tote bags, including factor only

or sampling only services, per ((50-100))

hundredweight (cwt) $0.140
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Additional, nongrade determining (($3-00))
factor analysis, per factor $5.00

Issue 22-19

Note: The following applies to all fees in this table:

Dockage breakdown is included in the basic
inspection fee.

Analysis for special grade requirements or
criteria analysis that requires additional
equipment or personnel will be provided at the
hourly rate.

The rates shown above also apply to services
provided under federal criteria inspection
instructions.

Fees for Official Weighing Services without

AMA Table 3

Inspections
1. In, out, or local, per metric ton $0.200
2. Vessels (export and domestic ocean-
going), per metric ton $0.200
3. Trucks or containers, per weight lot $20.00

AMA Table 4

Fees for Inspecting Submitted Samples

1. Submitted sample, thresher run or
processed, including factor-only ((526:00))
inspections, per sample $24.00

2. Additional, nongrade determining ((83-09))
factor analysis, per factor $5.00

Note: The following applies to all fees in this table:

] Dockage breakdown is included in the basic
inspection fee.

| Analysis for special grade requirements or criteria
analysis that requires additional equipment or
personnel will be provided at the hourly rate.

] The rates shown above also apply to inspection
services provided under federal criteria inspection
instructions.

| When the size of a submitted sample is
insufficient to perform official grade analysis,
factor-only analysis is available on request of the
applicant.

AMA Table 5
Fees for Miscellaneous Services

1. Falling number determinations,
including liquefaction number on
request, per determination $20.00

2. Sampling and handling of processed
commodities, per hour, per
employee $56.00

3. Laboratory analysis, at cost At cost

Note: The following applies to all fees in this table:

] On request, shipping arrangements billed directly
by shipper to the customer's shipping account
may be coordinated by the department.
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[Statutory Authority: RCW 22.09.020 and chapter 34.05 RCW. WSR
17-19-051, § 16-240-080, filed 9/13/17, effective 10/14/17; WSR
16-12-076, § 16-240-080, filed 5/27/16, effective 7/1/16. Statutory
Authority: RCW 15.17.050, 2012 2nd sp.s. ¢ 7, and chapter 34.05 RCW.
WSR 12-21-064, § 16-240-080, filed 10/17/12, effective 11/17/12. Stat-
utory Authority: 2003 1st sp.s. ¢ 25 § 309(2); RCW 22.09.790, chapter
34.05 RCW and The United States Department of Agriculture has over-
sight of fees charged under the Federal Grain Inspection, Packers and
Stockyards Administration. WSR 05-11-058, § 16-240-080, filed 5/17/05,
effective 6/17/05.]

AMENDATORY SECTION (Amending WSR 17-19-051, filed 9/13/17, effective
10/14/17)

WAC 16-240-090 Fees for other services performed by WSDA. (1)
WSDA Tables 1 through 3 in this section contain fees for other serv-
ices performed at the request of the applicant when no USGSA or AMA
standards exist. Services available include inspection, sampling,
testing, weighing, laboratory analysis, and certification.

(2) Applicant-defined analysis may be available from the depart-
ment.

(a) Hourly fees for sampling or sample preparation may be charg-
ed.

(b) The analysis will be provided at the established hourly rate
or may be provided at the cost quoted by the laboratory or organiza-
tion providing the service or analysis.

(c) Applicant may be required to provide supplies and equipment
when requesting a new analysis or special service.

(3) Official samples, as defined under 7 C.F.R. 800.75, may be
provided upon timely request by an interested party, specifying the
number of samples requested. Samples are provided in up to five pound
bags and are charged the fee stated in Table 3.

WSDA Table 1
Fees for Inspecting Miscellaneous
Agricultural Commodities under Chap-
ter 16-213 WAC

1. Submitted sample, per sample (($12-00))
$15.00

2. Railcars, sampled by USDA
approved diverter-type mechanical

samplers, per car $20.00
3. Railcars, sampled by USDA ((530:00))

approved grain probe, per car $40.00
4. Trucks or containers, sampled by

USDA approved grain probe, per ((526-00))

truck or container $30.00

Note: The following applies to all fees in this table:

] These rates also apply to inspection services
provided under applicant-specified criteria or
standards other than USGSA, AMA or WSDA.
For example: Millet may be inspected under state
of Montana standards, upon applicant request.
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WSDA Table 2
Fees for Phytosanitary Certification

1. In conjunction with official ((536-00))
inspection, per certificate $55.00

2. For phytosanitary certification only,
without official inspection, add
required sampling time, per hour,
per employee $56.00

WSDA Table 3
Fees for Miscellaneous Services

1. Unofficial constituent analysis, per

test $9.00
2. Sample pick-up fee, on department

established routes, per sample $1.25

3. Laboratory analysis, provided at
other than WSDA grain inspection
program offices, per analysis At cost

4. Official samples, per bag $5.00

[Statutory Authority: RCW 22.09.020 and chapter 34.05 RCW. WSR
17-19-051, § 16-240-090, filed 9/13/17, effective 10/14/17. Statutory
Authority: RCW 15.17.050, 2012 2nd sp.s. ¢ 7, and chapter 34.05 RCW.
WSR 12-21-064, § 16-240-090, filed 10/17/12, effective 11/17/12. Stat-
utory Authority: 2003 1st sp.s. ¢ 25 § 309(2); RCW 22.09.790, chapter
34.05 RCW and The United States Department of Agriculture has over-
sight of fees charged under the Federal Grain Inspection, Packers and
Stockyards Administration. WSR 05-11-058, § 16-240-090, filed 5/17/05,
effective 6/17/05.]
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WSR 22-19-022
PROPOSED RULES

SEATTLE COLLEGES
[Filed September 12, 2022, 4:50 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-10-006.

Title of Rule and Other Identifying Information: Traffic rules
and regulations.

Hearing Location(s): On November 8, 2022, at 10:00 to 11:00 a.m.,
zZoom.

Date of Intended Adoption: December 8, 2022.

Submit Written Comments to: Bella Garrison, 1500 Harvard Avenue,
Seattle, WA 98122, email Wacinput@seattlecolleges.edu, by November 3,
2022.

Assistance for Persons with Disabilities: Contact Bella Garrison,
phone 206-934-3873, email Bella.Garrison@seattlecolleges.edu, by No-
vember 3, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To protect and control pedestrian and
vehicular traffic on district campus sites; ensure access at all times
for emergency equipment; minimize traffic disturbances; facilitate the
operation of the district by ensuring access to vehicles; allocate
limited parking space for the most efficient use; protect state prop-
erty; and encourage and support travel to district campus sites by
means other than single-occupancy vehicle.

Statutory Authority for Adoption: RCW 28B.50.140, 28B.50.090(3).

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Seattle Colleges, public.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Terence Hsiao, Siegal Center, 425-352-8000.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Not
significant legislative rules of any of the agencies listed in RCW
34.05.328(5) .

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 34.05.328.

Explanation of exemptions: Pursuant to RCW 34.05.328 (5) (a) (i),
this agency is not an agency mandated to comply with RCW 34.05.328.
Further, the agency does not voluntarily make that section applicable
to the adoption of this rule pursuant to subsection (5) (a) (ii), and to
date, the joint administrative rules review committee has not made the
section applicable to the adoption of this rule.

Scope of exemption for rule proposal:

Is fully exempt.

September 9, 2022
Richerson Chen
Compliance and Public Records Manager

0OTSs-2951.3
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NEW SECTION

WAC 132F-116-001 Objectives of parking and traffic rules. The
objectives of these rules are:

(1) To protect and control pedestrian and vehicular traffic on
district campus sites.

(2) To ensure access at all times for emergency equipment.

(3) To minimize traffic disturbances.

(4) To facilitate the operation of the district by ensuring ac-
cess to vehicles.

(5) To allocate limited parking space for the most efficient use.

(6) To protect state property.

(7) To encourage and support travel to district campus sites by
means other than single occupancy vehicle.

[]

NEW SECTION

WAC 132F-116-002 Knowledge of parking and traffic rules. It is
the responsibility of all individuals parking or operating a vehicle
on a district campus to comply with these rules. Lack of knowledge of
these rules shall not be grounds for the dismissal of any citation for
a violation of the parking or traffic rules.

[]

NEW SECTION

WAC 132F-116-003 Definitions. The following definitions apply
to this chapter:

(1) Authorized valid payment: Any payment accepted by the dis-
trict, including online, mobile application, and pay stations.

(2) Bicycle: Any device defined as a bicycle in RCW 46.04.071.

(3) Campus: Any of the campuses of Seattle College District VI to
include those lands and leased facilities where parking is managed or
controlled by Seattle College District VI.

(4) Campus safety director: The senior employee responsible for
campus safety.

(5) Campus safety officers: Employees of Seattle College District
VI who are responsible for campus security, safety, parking, and traf-
fic control.

(6) Carpool: A group of two or more employees or students who
commute to campus in the same vehicle and complete the campus commuter
services carpool registration process.

(7) Citation: Formal written notice of a parking violation.

(8) College: A Seattle College District VI college: Central Seat-
tle College, North Seattle College, South Seattle College, and collec-
tively those responsible for their control and operations.

(9) Commuter services: Any district or college unit that manages
and maintains parking facilities, issues parking products, issues ci-
tations, processes citation appeals, and collects fees and fines.
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(10) Day: Unless otherwise specified, the term "day" refers to a
calendar day.

(11) Disability parking: See persons with a disability.

(12) Disability zone/area: A parking zone designated for exclu-
sive use by persons with a disability and identified with a sign bear-
ing the associated international symbol.

(13) District: Seattle College District VI consisting of Central
Seattle College, North Seattle College, South Seattle College, and
collectively those responsible for its control and operations.

(14) Electric-assisted bicycle: As defined under RCW 46.04.169.

(15) Employee: Any individual hired as or appointed to the facul-
ty, staff, or administration of Seattle College District VI.

(16) EPAMD: Electric personal assistive mobility device as de-
fined under RCW 46.04.1695.

(17) Fee: A charge for the use of services provided and facili-
ties managed by commuter services.

(18) Fine: Monetary penalty for a parking violation.

(19) Idling: The running of an engine which supplies the motive
power for a vehicle, when not for the purpose of moving the vehicle
with the normal flow of traffic on a street or roadway. Idling does
not include running the vehicle's engine while stopped at a traffic
signal or waiting for the passage of other vehicles to permit safe en-
try into the flow of traffic.

(20) Immobilization: The attachment of a device to a parked motor
vehicle so that the vehicle cannot be moved.

(21) Impoundment: The removal of the vehicle to a storage facili-
ty by an authorized agent of campus safety, commuter services, or an
authorized agent of commuter services.

(22) License plate recognition (LPR): Technology that uses opti-
cal character recognition to automatically read license plate charac-
ters.

(23) Meter: A single fixed device that registers and collects
payment for the length of time a vehicle occupies a single parking
space. A meter does not produce a receipt, physical permit, or virtual
permit. A meter is not a permit-issuance machine.

(24) Moped: As defined under RCW 46.04.304.

(25) Motor vehicle: As defined under RCW 46.04.320.

(26) Motorcycle: As defined under RCW 46.04.330.

(27) Nonmotorized vehicle: A device other than a motor wvehicle
used to transport persons including, but not limited to, bicycles,
skateboards, in-line skates, hoverboards, personal conveyance devices,
and roller skates.

(28) Operator or driver: Every person who drives or is in actual
physical control of a motor vehicle or nonmotorized vehicle.

(29) Overtime parking: The occupation by a vehicle of a time-
limited space beyond the posted time limit or time provided on a per-
mit, meter, or permit-issuance machine.

(30) Parking product: A product issued by commuter services to
manage motorized and nonmotorized access to the campus. Parking prod-
ucts include, but are not limited to, visual permits, virtual permits,
access to bicycle lockers and other bicycle parking facilities, and
parking access cards.

(31) Parking space: A space for parking one motor vehicle normal-
ly designated by lines painted on either side of the space, a wheel
stop positioned in the front of the space, a sign or signs, or other
markings.
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(32) Pay station: A commuter services deployed and managed ma-
chine that issues virtual permits.

(33) Permit: A visual permit or virtual permit.

(34) Persons with a disability: For the purpose of this chapter,
persons with a disability shall refer to a person or persons with a
disability or disabilities who qualify for a state-issued individual
with disabilities parking identification and permit.

(35) Registered owner: The person who has the lawful right of
possession of a vehicle most recently recorded with any state depart-
ment of licensing.

(36) Roller skate/in-line skate: A device used to attach wheels
to the foot or feet of a person.

(37) Skateboard: Any oblong board of whatever composition, with a
pair of wheels at each end, which may be ridden by a person.

(38) Student: A person enrolled in a Seattle College District VI
college.

(39) Traffic: The movement of motorized vehicles, nonmotorized
vehicles, and pedestrians in an area or along a street as is defined
in RCW 46.04.590.

(40) Vehicle: As defined under RCW 46.04.670.

(41) Virtual permit: An authorization to park, issued by commuter
services, or an authorized agent, that is associated with a vehicle's
license plate.

(42) Visitor: A person who is neither an employee nor a student
of Seattle College District VI and who only visits campus on an occa-
sional basis.

(43) Visual permit: A physical permit issued by campus commuter
services that when properly filled out and displayed according to in-
structions, authorizes a vehicle to park on campus.

[]

NEW SECTION

WAC 132F-116-004 Severability, savings clause. If any provision
of this chapter or its application to any person or circumstance is
held invalid, the remainder of the chapter or the application of the
provision to other persons or circumstances is not affected.

[]

NEW SECTION

WAC 132F-116-005 Delegation of authority. Each college presi-
dent shall delegate to one department or individual on campus the au-
thority to enforce these traffic and parking rules and regulations.
Assignments of parking spaces shall be the responsibility of the com-
muter services personnel as directed by the president of the college
or the district to represent the interests of faculty, staff, and stu-
dents.

[]
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NEW SECTION

WAC 132F-116-006 Enforcement of parking and traffic rules. Duly
appointed campus safety officers, designated commuter services employ-
ees, or independent contractors hired by the district are authorized
to enforce these parking and traffic rules and may conduct traffic
control on campus.

[]

NEW SECTION

WAC 132F-116-007 District liability. Except for vehicles that
the district owns or operates, the district assumes no liability under
any circumstances for vehicles on the campus. No bailment, but only a
license, 1is created by the purchase and/or issuance of a permit.

[]

AMENDATORY SECTION (Amending WSR 15-02-072, filed 1/6/15, effective
2/6/15)

WAC 132F-116-010 Traffic rules and regulations. (1) The motor
vehicle and other traffic laws of the state of Washington shall be ap-
plicable upon all lands located within the state of Washington.

(2) The traffic code of the city of Seattle shall be applicable
upon all lands located within the city of Seattle.

(3) These regulations shall be applicable to all state lands
which are or may hereafter be devoted mainly to educational, public
service, and other activities sponsored or endorsed by ((Seattle—-Cot
tege—Pbistriet—VE)) the district.

[Statutory Authority: RCW 28B.50.140(13) and 42.56.040. WSR 15-02-072,
§ 132F-116-010, filed 1/6/15, effective 2/6/15; Order 29, §
132F-116-010, filed 10/10/75; Order 7, § 132F-116-010, filed 1/12/73.]

NEW SECTION

WAC 132F-116-011 General parking regulations. (1) No person may
use any vehicle parked on campus as a living unit without specific ap-
proval from the campus safety director. Violators may be cited and/or
towed.

(2) Vehicles are to be maintained in operating condition at all
times while on campus, except those in a garage, research facility, or
automotive shop designated for parking such vehicles by the campus
safety director or designee.

(3) A vehicle which appears to be abandoned, with or without a
current parking product or license plate(s), may be impounded after an
attempt is made to locate and notify the owner of the impending ac-
tion.
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(4) Stopped or parked vehicles must do so in line with the flow
of traffic where they are located.

(5) Excessive idling while on the Seattle College District VI
campuses prohibited.

(6) Idling permitted. To the extent necessary for the specified
purpose, idling is permitted in the following cases:

(a) Police, sheriff, or other law enforcement vehicles, including
meter patrols, as required for safe and effective performance;

(b) Fire department vehicles, ambulances, and other emergency ve-
hicles when responding to an emergency or when the use of special
equipment requires that the engines remain in operation;

(c) Construction or demolition equipment or other machinery when
actually employed at the site of such work, and only to the extent
necessary for efficient operation;

(d) Trucks, buses, or automobiles equipped with 1lift gates,
winches, or other devices powered by take-offs from their engines, to
the extent necessary to allow use of those devices provided; however,
that this subsection does not authorize idling solely for the purpose
of operating any heating device, radio, power-assisted brakes, steer-
ing, seat adjustment, or any luxury device not then required for safe
operation of the vehicle;

(e) Buses or other mass transit vehicles while operated on a reg-
ular schedule;

(f) Insofar as necessary for diagnosis, adjustment, or testing,
vehicles undergoing repair or maintenance; but only when on the prem-
ises of the owner or person performing the work;

(g) Any vehicle when required in an emergency for the protection
of life, health, or property.

(7) Notices. The security director or transportation coordinator
shall cause to be placed such notices as he may deem necessary to in-
form drivers of the prohibition against excessive vehicle idling; how-
ever, actual knowledge of the prohibition is not an element of an of-
fense under this chapter.

[]

NEW SECTION

WAC 132F-116-041 Permits required for all motorized vehicles
parked on campus. No person shall park or leave any motor vehicle,
whether attended or unattended, upon the campus without a permit is-
sued by the district. Permission to park on campus will be shown by
the display of a valid visual permit or registration of a valid virtu-
al permit. Persons wishing to obtain virtual permits are required to
complete a registration process established by commuter services and
pay the corresponding fee. A vehicle associated with a virtual permit
must have a visible license plate.

(1) A valid permit is:

(a) A current unexpired, visual permit issued by commuter serv-
ices, or an authorized agent designated by commuter services, and dis-
played in accordance with the instructions given at the time of issu-
ance;

(b) A current unexpired virtual permit issued by commuter serv-
ices, or an authorized agent, that is associated with a vehicle's 1li-
cense plate.
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(1) Vehicles with virtual permits associated with a vehicle's 1i-
cense plate must have the license plate exposed to the lane of travel
and be clearly visible, unobstructed, and able to be read by the LPR
equipment.

(ii) Parking permits are not transferable.

(2) Commuter services reserve the right to refuse to issue park-
ing products.

(3) The district may allow persons without permits to drive
through the campus without parking.

(a) This section does not apply to vehicles that the district
owns or operates.

(b) Any vehicle, attended or unattended, must have a valid park-
ing permit when parked on the campus unless the vehicle is:

(1) Parked in a metered parking space with meter payment;

(ii) Parked in a loading zone in compliance with posted limits;

(iii) Parked in a lot that does not require a permit during
specified times as posted;

(iv) Parked in a posted short-term parking space in compliance
with posted time limits; or

(v) A public safety or emergency vehicle parked while performing
emergency services.

[]

NEW SECTION

WAC 132F-116-042 Carpool and disability parking permits. (1)
Carpool permits may be issued to employees and students. One transfer-
able permit will be issued for each carpool. This permit is transfera-
ble only among the registered members of the carpool. This permit must
be displayed in accordance with the instructions provided with the
permit. A carpool permit may be used with only one vehicle per day.
Members of the campus carpool program must register their carpool with
commuter services.

(2) The district provides parking for persons with disabilities
in accordance with the requirements of federal and state law, includ-
ing parking spots reserved for persons who display a state of Washing-
ton disabled driver permit. Commuter services shall make alternative
parking available for short-term disabilities.

(3) Use of disability accommodation parking on campus requires
payment for parking in the form of a campus parking permit issued by
commuter services, payment at a pay station, or payment at a parking
meter for the designated space in which the vehicle is parked.

[]

NEW SECTION

WAC 132F-116-043 Transfer of parking products limited. (1) As
provided herein, a permit holder may transfer a permit between motor
vehicles when used by that permit holder. Improper transfer of a per-
mit shall include, but is not limited to, the resale, lending, or
transfer of a parking product or parking permit other than as provided
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herein. Multiple motor vehicles may be associated with a virtual per-
mit, but only one vehicle associated with a specific virtual permit
may be parked on campus per calendar day. If more than one vehicle as-
sociated with a virtual permit is parked on campus during the course
of a day, all additional vehicles are subject to a parking citation
unless each additionally parked vehicle has a separate valid permit.

(2) Permits displaying license plate numbers shall be used only
in the vehicles whose license number is written on the permit.

[]

NEW SECTION

WAC 132F-116-044 Responsibility of person(s) to whom parking
product issued. (1) The person(s) to whom a parking product is issued
is responsible for paying for the product until it expires or is re-
turned to commuter services unless stated otherwise in these rules.
All associated outstanding commuter services related fees and fines
must be satisfactorily settled before a parking product may be issued,
reissued, or renewed.

(2) When requested, a parking permit holder shall provide commut-
er services with the current valid license plate number of any vehi-
cle(s) with which they intend to use a parking permit.

(3) The person(s) to whom a parking product is issued is respon-
sible for any violations of this chapter associated with a vehicle
with which the product is used during the time the product is valid
and up to the date and time the product expires or is reported lost or
stolen.

(4) Commuter services may also require proof of vehicle registra-
tion for certain designated parking products.

[]

NEW SECTION

WAC 132F-116-051 Display of permits. (1) Visual permits shall
be prominently displayed in accordance with the instructions printed
on the permit and shall be fully visible from the exterior of the ve-
hicle. Virtual permits are associated with a vehicle's license plate,
and accordingly, a vehicle associated with a virtual permit must have
its license plate exposed to the lane of travel and be clearly visi-
ble, unobstructed, and able to be read by the LPR equipment.

(2) Instructions relating to the display and assignment of a per-
mit to a vehicle(s) will be provided by commuter services at the time
of issuance and are located on the commuter services website.

(3) Motorcycle and scooter permits shall be registered with com-
muter services.

(4) Commuter services may authorize certain designated virtual
permit holders to use a vehicle's license plate as a permit. Certain
designated virtual permits may require the completion of a permit reg-
istration process. Virtual permit instructions will be provided at the
time of permit issuance.
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NEW SECTION

WAC 132F-116-052 Allocation of parking spaces. The parking
spaces available on campus shall be allocated in a manner that will
best attain the objectives of these rules.

During special occasions causing additional or heavy traffic and
during emergencies, the district may impose additional traffic and
parking policies to achieve the specified objectives of this chapter.

[]

NEW SECTION

WAC 132F-116-053 Overtime parking violations. After a motor ve-
hicle has been cited for parking beyond the time posted, the vehicle
may be cited at a frequency of one additional citation for each period
of time equal to the maximum time limit posted for the space.

[]

NEW SECTION

WAC 132F-116-061 Parking fees. Seattle College District VI
board of trustees shall adopt parking fees, specifying the charge per
time period, day, quarter, and year. The fee structure shall be on
file at individual college business offices and the district purchas-
ing office.

Commuter services shall sell quarterly and yearly permits to the
districts' employees and students. Students who are registered for six
or more credits shall purchase parking at the student rate, even if
the student is working as an employee of the college or district.

Commuter services may also sell hourly, daily, quarterly, and
yearly permits at their discretion to regular visitors. A person who
parks a vehicle in a metered parking space must pay for time used dur-
ing posted times of operation.

Fees collected from the sale of parking permits shall be used to
help offset the expenses of the district's commute trip reduction pro-
gram, to help maintain the parking facilities at each campus, and to
assist with funding of the positions necessary to enforce these park-
ing rules and regulations, and other purposes deemed appropriate.

[]
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NEW SECTION

WAC 132F-116-062 Parking within designated spaces. (1) No motor
vehicle shall be parked on the campus except in areas designated as
parking areas, unless expressly authorized by commuter services or
campus safety.

(2) No vehicle shall be parked so as to occupy any portion of
more than one parking space as designated within the parking area. The
fact that other vehicles may have been so parked as to require the ve-
hicle parked to occupy a portion of more than one space or stall shall
not excuse a violation of this section.

(3) No person shall stop, stand, or park any motor vehicle so as
to create a safety hazard, obstruct traffic along or upon any street,
parking lot drive aisle, or roadway, or obstruct pedestrian movement
along any plaza, path, or sidewalk unless expressly authorized by com-
muter services or campus safety.

(4) No vehicle shall park in a parking space designated for per-
sons with disabilities without displaying a disabled license plate,
card, or decal issued by the Washington state department of licensing
(or from equivalent other jurisdictions in other states) that indi-
cates that an occupant of the vehicle is disabled. Such vehicle must
be used to transport the person with disabilities.

[]

NEW SECTION

WAC 132F-116-063 Denial or revocation of parking privileges.
Commuter services reserve the right to deny or revoke parking privi-
leges to anyone who has:

) Had a permit revoked;

) Falsified a parking application or registration;

) Counterfeited or altered a permit;

) Failed to pay outstanding citations;

) Been found to be in possession of or using a lost, refunded,
en permit;

) Removed an immobilization device without authorization;

) Been banned from campus;

) Failed to comply with commuter services directions;

) Damaged campus property while driving or parking on campus;

(10) Verbally abused or assaulted staff, including commuter serv-
ices staff.

(1
(2
(3
(4
(5
or stol
(6
(7
(8
(9

[]

NEW SECTION

WAC 132F-116-064 Parking—Operator's responsibility. No person
driving or in charge of a motor vehicle shall permit it to stand unat-
tended without first:

(1) Stopping the engine, locking the ignition, and removing the
key;
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(2) Effectively setting the brake and transmission to prevent
movement of the vehicle.

[]

NEW SECTION

WAC 132F-116-066 Regulatory signs, markings, barricades, etc.
(1) The district may erect permanent or temporary signs, barricades,
and other structures, and paint marks and other directions upon the
streets and parking areas within campus. Drivers of vehicles shall
obey the signs, barricades, structures, markings, and directions.
Drivers of vehicles shall comply with directions given to them by com-
muter services employees, campus facilities employees, campus safety
officers, or authorized contractors in the control and regulation of
traffic. Drivers shall also comply with directions given to them by
commuter services employees, campus safety officers, or authorized
contractors in the assignment of parking space and in the collection
of parking fees.

(2) No person without authorization from the district shall move,
deface, or in any way change a sign, barricade, structure, marking, or
direction that regulates traffic or parking.

[]

NEW SECTION

WAC 132F-116-067 Speed. No vehicle shall be operated on the
campus at a speed in excess of posted limits. If no limit is posted,
no vehicle shall exceed 20 miles per hour or such lower speed as is
reasonable and prudent in the circumstances.

[]

NEW SECTION

WAC 132F-116-069 Pedestrian's right of way. (1) The operator of
a vehicle shall yield right of way to any pedestrian. However, no pe-
destrian may suddenly leave a curb or other place of safety and walk
or run into the path of a vehicle that is so close that it is impossi-
ble or unsafe for the driver to yield.

(2) Whenever any vehicle slows or stops so as to yield to pedes-
trian traffic, the operator of any other vehicle approaching from the
rear shall not overtake and pass that vehicle.

(3) Where a sidewalk is provided, pedestrians shall proceed upon
the sidewalk.

[]

Certified on 9/29/2022 [ 112 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-022
NEW SECTION

WAC 132F-116-071 Motorcycles, bicycles, EPAMDs, and scooters.

(1) Motorcycles, bicycles, EPAMDs, and scooters are subject to all
traffic rules controlling other motor vehicles.

(2) Motorcycles and motorized scooters must be parked in designa-
ted motorcycle parking areas.

(3) Motorcycles and motorized scooters are not permitted on
paths, sidewalks, or authorized bicycle or pedestrian areas, or in
buildings at any time.

(4) Bicycles shall be parked in designated areas only. Improperly
parked bicycles may be impounded and a citation and fine imposed upon
the owner.

(5) No bicycles, EPAMDs, or foot-propelled devices shall be oper-
ated on campus corridors, hallways, or buildings unless their use is
required as part of the educational process in an authorized program,
or authorized by campus personnel. A "foot-propelled device" is a
wheeled device designed or used for recreation or transportation in-
cluding, but not limited to, skateboards, roller skates, and roller
blades.

[]

NEW SECTION

WAC 132F-116-072 Issuance of parking citations. Upon probable
cause that a violation of these rules has occurred, a campus safety
officer, commuter services employee, or contractor designated by com-
muter services may issue a citation setting forth the date, the ap-
proximate time, the locality, the nature of the violation, the license
plate number, infraction, officer, and the amount of fine(s). The ci-
tation shall be served on the person responsible for the violation by:
Attaching a copy of the citation to, or placing it prominently within,
the vehicle allegedly involved in the violation; mailing a copy of the
citation to the person responsible; or serving a copy of the citation
personally on the person responsible.

[]

NEW SECTION

WAC 132F-116-073 Fines, immobilization, and impounding. (1) The
current schedule of fines shall be published by the district and made
available for review online and prominently displayed on campus.

(2) All fines are due upon receipt of the citation and must be
paid as designated on the citation within 20 calendar days from the
date of the citation. Fines must be delivered in person to a college
cashier's office, paid online, or postmarked on or before the due date
specified in these rules to avoid additional penalties. If any cita-
tion has neither been paid nor appealed after 20 calendar days from
the date of the citation, the institution shall impose an additional
fine of $10 per offense and may:

(a) Impound or immobilize the wviolator's vehicle;
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Deny future parking privileges to the violator;
Refuse to issue keys to a violator who is an employee or stu-

Refer outstanding balances associated with unpaid fines for
collection in accordance with applicable statutes and institutional
procedure.

In addition to imposing fines,
muter services employees,

campus safety officers, com-
or authorized contractors or agents may im-

mobilize and/or impound any vehicle parked on campus in violation of

these rules.
but not be

clude,
(a)
(b)
traffic;

(

(e
(f
(g
days,

(h)
(1)

Blocking
Blocking

Blocking
Creating
Blocking

Parking in a marked "tow-away"

Grounds for impounding or immobilizing vehicles shall in-

limited to, the following:
a roadway so as to impede the flow of traffic;
a walkway so as to impede the flow of pedestrian

a fire hydrant or fire lane;

a safety hazard;

another legally parked vehicle;
zone;

Leaving a vehicle unattended on campus for longer than two

unless the vehicle has a valid student housing resident permit;
Failing to pay a fine(s)
Parking a vehicle on campus that has no license plate(s)

imposed under this chapter;
and

no observable vehicle identification number.

(4)

zation of any motor vehicle,

Not more

than one business day after impoundment or immobili-
commuter services shall mail a notice to

the registered owner of the vehicle and to any other person who claims

the right to possession of the wvehicle,
Similar notice shall be given to each person who seeks to re-
deem an immobilized or impounded motor vehicle.
redeemed prior to the mailing of the notice,

tified.

if those persons can be iden-

If a motor vehicle is
the notice may not be

mailed. The notice shall contain the date of immobilization or im-

poundment,
impounded,
immobilization or impoundment.
for loss or damage of any kind resulting from impounding,

or storage.
All parking fines,
booting,

tion,

poundment

reason

(e.g.,

redemption procedures,

the location of the motor vehicle if
and an opportunity to contest the
The institutions shall not be liable
immobiliza-

for the action,

fees, the cost of immobilization and/or im-
towing, and storage fees) must be paid prior

to the removal of an immobilization device or the release of an im-

pounded motor vehicle.

Impounded motor vehicles shall be redeemed only

by the registered owner who has a valid driver's license or a person
authorized by the registered owner who has a valid driver's license
and who produces proof of authorization and signs a receipt for the

motor vehicle.

Proof of ownership may be required before a vehicle is

released from immobilization or impound.

(3)

An accumulation of traffic violations by a student may be

cause for discipline under the student conduct code of the student's

college.

[]

NEW SECTION

WAC 132F-116-074 Appeals of fines, immobilization, and impound-

ments.
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ter may be appealed in writing, or when available, appealed through
the online parking portal, within 20 calendar days from the date of
the citation, the notice of immobilization, or the notice of impound-
ment. The notice of appeal must be addressed to the location indicated
on the citation, notice of immobilization, or notice of impoundment.
Commuter services will make appeal forms available at the commuter
services office. The notice of appeal must explain the reasons for
contesting the citation, immobilization, or impoundment. If the person
who files a notice of appeal desires an opportunity to make an oral
statement in the appeal, the request to make an oral statement must be
included in the notice of appeal. Online appeal instructions can be
accessed through each college website.

(2) The hearing on the appeal shall be a brief adjudicative hear-
ing as provided by WAC 132F-108-050. If a request for an oral state-
ment was made, the presiding officer or officers shall provide reason-
able notice of the time and place for receiving the oral statement.
The presiding officer(s) shall review the notice of appeal and provide
a written decision to the person submitting the appeal within 10 cal-
endar days of taking action. If the appeal is denied, the decision
shall include a brief statement of its reasons and information about
the opportunity for further review. Any fine owed on a written deci-
sion that is not further appealed as provided in subsection (3) of
this section shall be paid within 21 calendar days after service of
the decision.

(3) A person wishing to contest the written decision may request
a review by contacting the college issuing the citation in writing
within 21 calendar days after service of the decision. The request for
review shall explain why the decision was incorrect. The reviewing of-
ficer shall, within 20 calendar days of the date of the request, re-
view the matter and render a final written decision, which shall in-
clude a brief statement of its reasons and information about the op-
portunity to appeal the decision to the district court. Any final de-
cision of the reviewing officer not appealed as provided in subsection
(4) of this section shall be paid within 10 calendar days after serv-
ice of the decision.

(4) A person wishing to appeal a final decision of the citation
hearing office to the district court may, within 10 calendar days of
service of the final decision, file a written notice with the institu-
tion. Documents relating to the appeal shall immediately be forwarded
to the district court, which shall have jurisdiction to hear the ap-
peal de novo. No appeal to the district court may be taken unless the
citation has been contested as provided in subsections (2) and (3) of
this section.

[]

NEW SECTION

WAC 132F-116-076 Permit and parking product revocations. Park-
ing products are the property of the district and may be recalled by
the issuer for any of the following reasons:

(1) When the purpose for which the parking product was issued
changes or no longer exists;

(2) When a parking product is used on an unauthorized vehicle, by
an unauthorized individual, or in an unauthorized manner;
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(3) Falsification on a parking product application;

(4) Multiple or continued violations of parking rules;

(5) Counterfeiting, altering, or using a lost/stolen parking
product;

(6) Failure to comply with a final decision of the citation re-
view committee, or institutional hearing officer;

(7) Nonpayment of parking product fees or parking fines.

[]

NEW SECTION

WAC 132F-116-077 Right to appeal revocation. Parking product
revocations under this chapter may be appealed pursuant to the proce-
dures in WAC 132F-116-005.

[]

NEW SECTION

WAC 132F-116-079 Motorized vehicles—Responsible parties for il-
legal parking. (1) For any motor vehicle citation involving a viola-
tion of this chapter where the motor vehicle is registered to a permit
holder, there shall be a prima facie presumption that the permit hold-
er was the person who operated the motor vehicle in violation of these
rules. Such responsibility does not afford a defense to another person
who violated these rules.

(2) For any motor vehicle citation involving a violation of this
chapter where the motor vehicle is not registered to a permit holder,
there shall be a prima facie presumption that the registered owner of
the motor vehicle was the person who operated the motor vehicle in vi-
olation of these rules. Such responsibility does not afford a defense
to another person who violated these rules.

(3) This section shall not apply to district-operated motor vehi-
cles. The operator of a district-owned motor vehicle is personally 1li-
able for any citation issued to the motor wvehicle.

(4) A third party other than the permit holder or registered own-
er can assume responsibility for a citation by either paying the cita-
tion within 20 calendar days of the date of the citation or submitting
a petition where the third party agrees to take responsibility.

(5) When mitigating circumstances exist, authorized commuter
services personnel may reduce or dismiss fines.

[]

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 132F-116-020 Parking—Permits and restrictions.
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132F-116-045

132F-116-055
132F-116-065
132F-116-075
132F-116-085

Ticketing and enforcement of traffic
and parking rules and regulations.

Permit revocations.

Fees and fee payments.

Reciprocity of parking privileges.
Disabled parking.
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WSR 22-19-024
PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION
[Filed September 13, 2022, 8:41 a.m.]

Supplemental Notice to WSR 22-07-071.

Preproposal statement of inquiry was filed as WSR 20-15-127.

Title of Rule and Other Identifying Information: Rule making to
implement HB 1841, chapter 170, Laws of 2020, which pertains to the
establishment of minimum crew size on certain trains. This rule making
is recorded as Docket TR-200536 at the utilities and transportation
commission (UTC).

Hearing Location(s): On November 22, 2022, at 1:30 p.m., Zoom
https://utc-wa-gov.zoom.us/3/89372464039?
pwd=VmwlRZ2pLREZWwd1pNM2NKSktEV3dHZz09. Public hearing to consider adop-
tion of the proposed rule.

Date of Intended Adoption: November 22, 2022.

Submit Written Comments to: Amanda Maxwell, Executive Director
and Secretary, P.O. Box 47250, Olympia, WA 98504-7250, email
records@utc.wa.gov, 360-664-1160, by November 7, 2022.

Assistance for Persons with Disabilities: Contact human resour-
ces, phone 360-664-1160, TTY 360-586-8203, email
human resources@utc.wa.gov, by November 7, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: In 2020, the legislature enacted chap-
ter 170, Laws of 2020, which provided UTC with revised regulatory au-
thority over train crew size. The legislation also added new sections
to, and repealed specific sections of, chapter 81.40 RCW, necessitat-
ing a rule making to define Class I railroads, provide automatic waiv-
ers, and establish a process for UTC-ordered crew size increases.

Reasons Supporting Proposal: In 2020, the legislature enacted the
chapter 170, Laws of 2020, which provided UTC with revised regulatory
authority over train crew size. This rule making enables UTC to imple-
ment the new law, establishing rules for UTC to apply specific defini-
tions in the law, require minimum crew sizes on certain trains, grant
automatic waivers to certain railroad carriers, order crew size in-
creases when necessary, and assess fines for violations.

Statutory Authority for Adoption: RCW 80.01.040, 81.01.010,
81.04.160; chapter 81.40 RCW. RCW 81.40.150(1) states that UTC's "par-
amount obligation" is the furtherance of safety in railroad transpor-
tation. RCW 81.40.025 (4) (a) states that UTC "may order railroad car-
riers to increase the number of railroad employees in areas of in-
creased risk to the public, passengers, railroad employees, or the en-
vironment .."

Statute Being Implemented: RCW 81.40.005 through [81.40].025,
[81.40].150.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: UTC, governmental.

Name of Agency Personnel Responsible for Drafting: Betty Young,
621 Woodland Square Loop S.E., Lacey, WA 98503, 360-292-5470; Imple-
mentation and Enforcement: Amanda Maxwell, 621 Woodland Sgquare Loop
S.E., Lacey, WA 98503, 360-664-1110.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to UTC as it is not one of the listed agen-
cies in RCW 34.05.328 (5) (a) (1) .

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. UTC is proposing to adopt rules that enable UTC
to implement the law, apply specific definitions in the law, require
minimum crew sizes on certain trains, grant automatic waivers to cer-
tain railroad carriers, order crew size increases when necessary, and
assess fines for violations. On May 6, 2021, UTC mailed a notice to
all stakeholders interested in the rule making, providing a copy of
the draft rules and an opportunity to respond to a small business eco-
nomic impact statement (SBEIS) questionnaire. The notice requested
that entities affected by the proposed rules provide information about
possible cost impacts of the rules with specific information for each
rule that the entity identified as causing an impact. UTC did not re-
ceive any information in response to the questionnaire. On November
15, 2021, UTC sent a supplemental SBEIS questionnaire to affected en-
tities, providing an additional opportunity to respond. UTC received
no responses to the supplemental questionnaire. Based on the informa-
tion available to it, UTC determined that the proposed rules merely
implement the statute as required by the legislature.

September 13, 2022
Amanda Maxwell
Executive Director and Secretary

OTS-3674.2

AMENDATORY SECTION (Amending WSR 18-10-001, filed 4/18/18, effective
5/19/18)

WAC 480-62-125 Definitions. The definitions in this section ap-
ply throughout this chapter unless the context clearly requires other-
wise.

"Class I railroad company" means a railroad company having annual
operating revenues of (($250—mitdien)) $250,000,000 or more;

"Class II railroad company" means a railroad company having annu-
al operating revenue of less than (($256—mittien)) $250,000,000, but
more than (($26—mittien)) $20,000,000; and

"Class III railroad company" means a railroad company having an-
nual operating revenues of (($26—mittien)) $20,000,000 or less.

"Commission" means the Washington utilities and transportation
commission.

"Contract crew transportation company" means any person, organi-
zation, company or other entity that operates one or more contract
crew transportation vehicles.

"Contract crew transportation vehicle" means every motor vehicle
designed to transport ((fi+fteern)) 15 or fewer passengers, including
the driver, that is owned, leased, operated, or maintained by a person
contracting with a railroad company or its agents, contractors, sub-
contractors, vendors, subvendors, secondary vendors, or subcarriers
and used primarily to provide railroad crew transportation.
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"Department of labor and industries" means the Washington state
department of labor and industries.

"Department of transportation" means the Washington state depart-
ment of transportation.

"On track equipment" means self-propelled equipment, other than
locomotives, that can be operated on railroad tracks.

"Passenger carrying vehicle" means those buses, wvans, trucks, and
cars owned, operated, and maintained by a railroad company primarily
used to transport railroad employees, other than in the cab of such
vehicles, and are designed primarily for operation on roads which may
or may not be equipped with retractable flanged wheels for operation
on railroad tracks.

"Railroad" means every permanent road with a line of rails fixed
to ties providing a track for cars or equipment drawn by locomotives
or operated by any type of power, including interurban and suburban
electric railroads, for the public use of conveying persons or proper-
ty for hire, with all bridges, ferries, tunnels, equipment, switches,
spurs, sidings, tracks, stations, and terminal facilities of every
kind, used, operated, controlled, managed, or owned by or in connec-
tion therewith. Unless otherwise provided by rule, the term "railroad"
does not include logging and industrial railroads, or street railways
operating within the limits of any incorporated city or town.

"Railroad company" means every corporation, company, partnership,
association, joint stock association, or person, their lessees, trust-
ees, Or receivers appointed by any court, and any common carrier own-
ing, operating, controlling or managing any railroad or any cars or
other equipment used on, or in connection with the railrocad within
this state.

"Railroad police officer" means a peace officer who is commis-
sioned in his or her state of legal residence or state of employment
by a railroad company to enforce state laws for the protection of
railroad property, personnel, passengers and/or cargo.

"Remote-control area" means any place remote-control operations
are conducted on a railroad.

"Remote-control operations" means ((eemtreltlting)) control of the
movement of locomotives through the use of radio transmitter and re-
ceiver systems by persons not physically located at the controls with-
in the confines of a locomotive cab.

"Remote-control zone" means a designated restricted access area
( (where—aeeess—is—restrieted)) 1in which remote-control operations may
occur under alternative point protection procedures.

"State" means the state of Washington.

[Statutory Authority: RCW 80.01.040, 81.04.160, and 81.61.050. WSR
18-10-001 (Docket TR-170780, General Order R-591), § 480-62-125, filed
4/18/18, effective 5/19/18. Statutory Authority: RCW 80.01.040 and
80.04.160. WSR 04-11-023 (Docket No. TR-021465, General Order No.
R-514), § 480-62-125, filed 5/11/04, effective 6/11/04. Statutory Au-
thority: RCW 80.01.040, 81.04.160, 81.24.010, 81.28.010, 81.28.290,
81.40.110, 81.44.010, 81.44.020, 81.44.101-81.44.105, and chapters
81.48, 81.53, 81.54, 81.060, and 81.61 RCW. WSR 01-04-026 (Docket No.
TR-981102, General Order No. R-477), § 480-62-125, filed 1/30/01, ef-
fective 3/2/01.]
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NEW SECTION

WAC 480-62-255 Minimum crew size on certain trains. (1) For the
purpose of this section, unless the language or context indicates that
a different meaning is clearly intended, the following definitions ap-
ply:

"Class I" means a railroad carrier designated as a class I rail-
road by the United States surface transportation board and its subsid-
iaries or is owned and operated by entities whose combined total rail-
road operational ownership and controlling interest meets the United
States surface transportation board designation as a class I railroad
carrier.

"Class III" means a railroad carrier designated as a class III
railroad by the United States surface transportation board.

"Crewmember" has the same meaning as "operating craft employee"
as defined in this section.

"Operating craft employee" means a person employed by a railroad
carrier and identified as train or yard crew as defined in 49 C.F.R.
Part 218.5.

"Other railroad carrier" means a railroad carrier that is not a
class I carrier.

"Railroad carrier" means a carrier of persons or property upon
vehicles, other than streetcars, operated upon stationary rails, the
route of which is principally outside incorporated cities and towns.
"Railroad carrier" includes any officers and agents of the railroad
carrier.

(2) Any person, corporation, company, or officer of the court op-
erating any railroad, railway, or any part of any railroad or railway,
in the state as a common carrier of freight or passengers shall oper-
ate and manage all trains and switching assignments over its road with
no less than two crewmembers.

(3) The minimum crew size requirement of subsection (2) of this
section does not apply to:

(a) Class III railroad carriers operating on their roads while at
a speed of 25 miles per hour or less; or

(b) Other railroad carriers in possession of an effective auto-
matic waiver issued under subsection (4) of this section.

(4) Other railroad carriers operating in the state on or after
June 11, 2020, receive an automatic waiver of the minimum train crew
size requirements of subsection (2) of this section that shall remain
in effect until the commission terminates the effectiveness of such a
waiver by order.

(5) The commission may order railroad carriers to increase the
number of railroad employees, to require additional crewmembers, or
direct the placement of additional crewmembers if the commission de-
termines that the increase is necessary to protect the safety, health,
and welfare of the public, passengers, or railroad employees, to pre-
vent harm to the environment or to address site specific safety or se-
curity hazards. In issuing any order to increase the number of rail-
road employees, the commission may consider, but is not limited to,
the factors found in RCW 81.40.025 (4) (b).

(6) Any railroad carrier in violation of this section may be sub-
ject to fines of not less than $1,000 and not more than $100,000 for
each offense, as determined by the commission through order. In the
event of a serious injury or fatality the commission may impose fines
exceeding $100,000 per offense.
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WSR 22-19-026
PROPOSED RULES
COUNTY ROAD

ADMINISTRATION BOARD
[Filed September 13, 2022, 2:10 p.m.]

Original Notice.

Proposal 1is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: Amending chapter
136-400 WAC to make changes to the County Ferry capital improvement
program.

Hearing Location(s): On October 27, 2022, at 2:00 p.m., at 1800
Continental Place, Mount Vernon, WA 98273. County road administration
board (CRAB) meeting will be held in the Skagit County board of county
commissioners hearing room.

Date of Intended Adoption: October 27, 2022.

Submit Written Comments to: Drew Woods, 2404 Chandler Court S.W.,
Suite 240, Olympia, WA 98504, email Drew.Woods@crab.wa.gov, by October
21, 2022.

Assistance for Persons with Disabilities: Contact Drew Woods,
phone 360-753-5989, TTY 800-883-6384, email Drew.Woods@crab.wa.gov, by
October 21, 2022.

Reasons Supporting Proposal: Clarify how often the county ferry
capital investment program may be used to replace a county-owned vehi-
cle ferry.

Statutory Authority for Adoption: RCW 36.78.07[0].

Statute Being Implemented: RCW 47.56.725(4).

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, 1f any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: CRAB, governmental.

Name of Agency Personnel Responsible for Drafting: Derek Pohle,
2402 Chandler Court S.W., Suite 240, Olympia, WA 98504, 360-753-5989;
Implementation: Steve Johnson, 2402 Chandler Court S.W., Suite 240,
Olympia, WA 98504, 360-753-5989; and Enforcement: Drew Woods, 2402
Chandler Court S.W., Suite 240, Olympia, WA 98504, 360-753-5989.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules only correct ty-
pographical errors, make address or name changes, or clarify
language of a rule without changing its effect.

Is exempt under chapter 36.78 RCW.

Scope of exemption for rule proposal:

Is fully exempt.

September 13, 2022
Jane Wall
Executive Director
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AMENDATORY SECTION (Amending WSR 08-10-026, filed 4/28/08, effective
5/29/08)

WAC 136-400-020 County and project eligibility. (1) Counties
eligible to apply for county ferry capital improvement funds are
Pierce, Skagit, Wahkiakum, and Whatcom.

(2) For the project to be eligible it must be included in both
the county's six-year transportation program and its ferry system
( (feurteen—year)) ld-vear long range capital improvement plan as de-
scribed in WAC 136-400-040.

(3) Any county holding an approved and executed county ferry cap-
ital improvement program contract is ineligible to submit a project
funding application for additional ferry capital improvement funds un-
til the existing contract is fully performed or has been mutually ter-
minated.

(4) Once a county has received funding for vessel replacement un-
der this program, the county is no longer eligible for future replace-
ment of that vessel as referenced in WAC 136-400-030(1). A county will
remain eligible for project types referenced in WAC 136-400-030 (2),
(3), (4) and (5).

[Statutory Authority: Chapter 36.79 RCW. WSR 08-10-026, § 136-400-020,
filed 4/28/08, effective 5/29/08. Statutory Authority: 1991 ¢ 310 §
1(4). WSR 91-21-138 (Order 85), § 136-400-020, filed 10/23/91, effec-
tive 11/23/91.]

AMENDATORY SECTION (Amending WSR 08-10-026, filed 4/28/08, effective
5/29/08)

WAC 136-400-030 Definition of ferry capital improvement
projects. County ferry capital improvement projects shall include the
following:

(1) Purchase of a new vessel((s)) which replaces an existing ves-—

sel;

(2) Major vessel refurbishment (e.g., engines, structural steel,
controls) that substantially extends the life of the vessel;

(3) Facility refurbishment/replacement (e.g., complete replace-
ment, major rebuilding or redecking of a dock) that substantially ex-
tends the l1life of the facility;

(4) Installation of items that substantially improve ferry fa-
cilities or operations; and/or

(5) Construction of infrastructure that provides new or addition-
al access or increases the capacity of terminal facilities.

[Statutory Authority: Chapter 36.79 RCW. WSR 08-10-026, § 136-400-030,
filed 4/28/08, effective 5/29/08. Statutory Authority: 1991 ¢ 310 §
1(4). WSR 91-21-138 (Order 85), § 136-400-030, filed 10/23/91, effec-
tive 11/23/91.]
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AMENDATORY SECTION (Amending WSR 08-10-026, filed 4/28/08, effective
5/29/08)

WAC 136-400-080 Funding by the legislature. County ferry capi-
tal improvement project requests approved by the county road adminis-
tration board shall be submitted to the legislature for funding out of
amounts available under RCW 46.68.090 (2) (h) as part of the biennial
or supplemental budget request of the county road administration
board.

The county road administration board shall, within ((fesn)) 10
days of the signing of the transportation budget, notify each county
having an approved project of such approval and of the amount of coun-
ty ferry capital improvement funding ((aetdeeated)) appropriated to
each approved project. The county road administration board shall of-
fer each county a contract for each approved project setting forth the
terms and conditions under which funds will be provided.

[Statutory Authority: Chapter 36.79 RCW. WSR 08-10-026, § 136-400-080,
filed 4/28/08, effective 5/29/08; WSR 99-01-021, § 136-400-080, filed
12/7/98, effective 1/7/99. Statutory Authority: 1991 ¢ 310 § 1(4). WSR
91-21-138 (Order 85), § 136-400-080, filed 10/23/91, effective
11/23/91.]
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WSR 22-19-028
PROPOSED RULES

EASTERN WASHINGTON UNIVERSITY
[Filed September 13, 2022, 4:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-16-061.

Title of Rule and Other Identifying Information: Student conduct
code, chapter 172-121 WAC.

Hearing Location(s): On November 29, 2022, at 8:00 a.m., at 215A
Tawanka Commons, Cheney, WA 99004.

Date of Intended Adoption: December 9, 2022.

Submit Written Comments to: Annika Scharosch, 211 Tawanka [Hall],
Cheney, WA 99004, email ascharosch@ewu.edu, website https://
inside.ewu.edu/policies, by November 30, 2022.

Assistance for Persons with Disabilities: Contact Annika Schar-
osch, phone 509-359-6724, email ascharosch@ewu.edu, by November 23,
2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Updates Eastern Washington University's
(EWU) student conduct code to clarify jurisdiction, update types of
violations, reorganize sections to make it easier to follow, and pro-
vide additional clarification in areas where needed.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 28B.35.120(12).

Statute Being Implemented: RCW 28B.10.902.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: EWU, governmental.

Name of Agency Personnel Responsible for Drafting: Annika Schar-
osch, 211 Tawanka Commons, Cheney, WA 99004, 509-359-6724; Implementa-
tion and Enforcement: Dr. Shari McMahan, 214 Showalter Hall, Cheney,
WA 99004, 509-359-6200.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Not
subject to RCW 34.05.328(5).

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

September 13, 2022

Annika Scharosch

Associate Vice President for

Civil Rights, Compliance and Enterprise Risk Management

OTS-4068.1
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PART I: ADMINISTRATION, APPLICATION, DEFINITIONS

AMENDATORY SECTION (Amending WSR 21-01-102, filed 12/11/20, effective
1/11/21)

WAC 172-121-020 Definitions. For purposes of the student con-
duct code, chapter 172-121 WAC, the definitions in this section apply.

"Appeal authority" refers to the conduct review official presid-
ing over an appeal under WAC 172-121-130.

"Appellant" refers to any respondent or complainant who appeals
the decisions or sanctions of a hearing authority under WAC
172-121-130.

"Brief hearing" refers to a brief conduct review hearing before a
conduct review officer for allegations that, if substantiated by a
preponderance of evidence, would result in a sanction less than a sus-
pension or expulsion, do not involve a Title IX complaint, and that do
not involve felony-level crimes.

"Business days" refers to the days and hours the university is
open for business. Business days are Monday through Friday, from 8:00
a.m. to 5:00 p.m., excluding holidays as set forth in the university
holiday schedule.

"Complainant" means the person who was subjected to the alleged
misconduct. The complainant may or may not be the reporting party. If
the person who was subjected to the alleged misconduct does not wish
to pursue a student conduct case, the university may initiate the stu-
dent conduct process on its own behalf.

"Conduct review officer"™ or "CRO" refers to the person designated
to serve as the decision maker for a brief hearing or the presiding
officer for a full hearing.

"Council" or "the council" refers to the student disciplinary
council as described in WAC 172-121-070.

"Council hearing" refers to a full conduct review hearing before
the student disciplinary council.

"Dean of students" refers to the dean of students or designee.

"Director of SRR" or "director" refers to the director of student
rights and responsibilities or designee.

"Filing" means to actually deliver documents. Documents required
to be filed with a specific person under these rules shall be deemed
filed upon actual receipt during office hours at EWU. Papers may be
filed by delivering them to the ((dean—ef—student's)) student rights
and responsibilities office, sending them via United States mail,
properly addressed, postage prepaid, to 129 Showalter Hall, or email-
ing them to srr@ewu.edu.

"Full hearing" refers to a full conduct reviewing hearing before
the council for allegations that, if substantiated by a preponderance
of the evidence, could result in a sanction of a suspension or expul-
sion, involve a Title IX complaint, or that could constitute felony-
level crimes.

"Hearing authority" refers to the decision-maker in a conduct re-
view hearing.
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"Interpersonal violence" encompasses domestic violence, dating
violence, and stalking.

"Notify" means to provide notice to a person. A person may be no-
tified in person, by telephone, by sending notice to the person's uni-
versity email account, by leaving a message on ((kis—er—her)) their
personal telephone, or by sending the notice in the United States
mail, properly addressed, postage prepaid, to the person's last known
address.

"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington University.

"Party/parties" refers to the complainant, respondent, and/or the
university.

"Policies" or "university policy" refers to the written regula-
tions of the university, including the standards of conduct for stu-
dents, residence life handbook, housing contract, university policies,
and graduate/undergraduate catalogs and handbooks.

"Recognized student organizations" refers to clubs, organiza-
tions, societies or similarly organized groups recognized by the uni-
versity or the associated students of Eastern Washington University
(ASEWU) .

"Reporting party" means the person who notifies student rights
and responsibilities of alleged misconduct by a student or student or-
ganization. The reporting party may also be the complainant, but need
not be the complainant.

"Respondent" refers to any student or student organization ac-
cused of violating the student conduct code under this chapter.

"Serve" means to post a document in the United States mail, prop-
erly addressed, postage prepaid, to a person's last known address,
personal service, or electronic service to the person's university
email account. Service by mail is complete upon deposit in the United
States mail.

"Session council" refers to the student disciplinary council mem-
bers selected for a specific hearing or appeal.

"Sexual misconduct" encompasses sexual harassment or sexual as-
sault, as defined in WAC 172-121-200.

"Student" includes all of the following:

(a) Any applicant who becomes enrolled, for violations of the
code committed as part of the application process or committed follow-
ing the applicant's submission of the application until the time of
official enrollment;

(b) Any person ((ewrrermtty)) who is enrolled or has been enrolled
at the university for up to 12 months from the last date they were en-
rolled;

(c) Nonmatriculated, international students attending institutes
or foreign study programs through the university; and

(d) Any person who was previously enrolled at the university for
violations of the code committed while enrolled regardless of when
they were enrolled. A person who engaged in conduct in violation of
the student conduct code while a student remains subject to action un-
der this code even if the person has graduated, withdrawn, or is not
currently enrolled for any reason.

"Title IX complaint" means a formal signed complaint from a cur-
rent student, applicant, employee, or person participating in or seek-
ing to participate in a university program or activity, or by the Ti-
tle IX coordinator, alleging sexual harassment, sexual assault, domes-
tic violence, dating violence, or stalking for the conduct that occur-
red on university premises, during a university program or activity
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within the United States, or at a building owned or controlled by a
student organization that is officially recognized by the university.
A complaint of sexual misconduct or interpersonal violence will only
be considered a Title IX complaint under this code if it meets this
definition. Sexual misconduct or interpersonal violence may still be
addressed under this code if it does not meet the definition of a Ti-
tle IX complaint.

"Title IX coordinator" refers to the Title IX coordinator or des-
ignee.

"University" means Eastern Washington University.

"University official”™ includes any person employed or contracted
by the university, performing assigned administrative or professional
responsibilities.

"University premises" means buildings and/or property (including
adjacent streets and sidewalks) which are owned, leased, rented or op-
erated by the university, to include all satellite campuses affiliated
with the university.

"University president" refers to the university president or des-
ignee.

"Vice president for student affairs" refers to the vice president
for student affairs or designee.

[Statutory Authority: RCW 28B.35.120(12). WSR 21-01-102, §
172-121-020, filed 12/11/20, effective 1/11/21; WSR 20-19-046, S§
172-121-020, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-020, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-020, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-020, filed 8/9/17, effective 9/9/17; WSR
15-24-050, § 172-121-020, filed 11/23/15, effective 12/24/15; WSR
13-24-123, § 172-121-020, filed 12/4/13, effective 1/4/14; WSR
09-12-001, §& 172-121-020, filed 5/20/09, effective 6/20/09.]

AMENDATORY SECTION (Amending WSR 13-24-123, filed 12/4/13, effective
1/4/14)

WAC 172-121-040 Jurisdiction. Eastern Washington University
shall have jurisdiction over student behavior which occurs on univer-
sity premises or during a university-sponsored program or activity.
The university may also exercise jurisdiction over student conduct
which occurs at off-campus locations if the behavior adversely affects

the university ( (ardfeor—thepursuiteof its objeectives and the univer—
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or a university community member. The university has sole discretion
in determining what conduct adversely impacts the university ( (amdter
the—pursuit—oeof its—ebjeectives)) or a university community member.

The student conduct code shall apply to conduct without regard to
a student's academic status at the time the conduct took place. This
includes all periods from the time of application for admission
through the actual awarding of a degree, including times between aca-
demic periods, breaks in enrollment, or outside of normal business
hours. The university may continue a student conduct process even af-
ter a student withdraws or graduates.
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[Statutory Authority: RCW 28B.35.120(12). WSR 13-24-123, §
172-121-040, filed 12/4/13, effective 1/4/14; WSR 09-12-001, §
172-121-040, filed 5/20/09, effective 6/20/09.]

AMENDATORY SECTION (Amending WSR 21-01-102, filed 12/11/20, effective
1/11/21)

WAC 172-121-070 Conduct review officials. (1) The director of
SRR or designee shall:

(a) Serve as the primary point of contact for all matters relat-
ing to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings as descri-
bed in WAC 172-121-080;

(d) Ensure complaints are promptly investigated and resolved as
required by federal and state laws; and

(e) Review off-campus incidents of alleged misconduct and make
determinations as to whether the conduct involved adversely affects
the university or university community ( (aadter—the pursuitof itsob
Jeetiwves)) and whether the conduct process should be initiated.

(2) Conduct review officer (CRO): The university president dele-
gates to the vice president of student affairs the authority to desig-
nate one or more CRO(s). The director of SRR, dean of students, or any
other qualified individual may be designated as a CRO. The CRO(s)
shall preside over brief hearings and full conduct hearings under this
chapter. For brief hearings, the CRO shall serve as the decision mak-
er. For full hearings, the CRO shall serve as the presiding officer.

As the presiding officer, in full hearings the CRO has authority

to:

Determine the order of presentation of evidence;
Administer oaths and affirmations;

Issue subpoenas pursuant to RCW 34.05.446;

Rule on procedural matters, objections, and motions;
Rule on motions for summary judgment;

Rule on offers of proof and receive relevant evidence;

(g) Pursuant to RCW 34.05.449(5), close parts of a hearing to
public observation or order the exclusion of witnesses upon a showing
of good cause;

(h) Question witnesses in an impartial manner to develop any
facts deemed necessary to fairly and adequately decide the matter;

(1) Call additional witnesses and request additional exhibits
deemed necessary to complete the record and receive such evidence sub-
ject to each party's opportunity for cross—-examination and rebuttal;

(j) Take official notice of facts pursuant to RCW 34.05.452(5);

(k) Regulate the course of the hearing and take any appropriate
action necessary to maintain order during the hearing;

(1) Permit or require oral argument or briefs and determine the
time limits for submission thereof;

(m) Issue an order of default;

(n) Hold prehearing conferences; and

(0) Take any other action necessary and authorized by any appli-
cable statute or rule.

(3) Student disciplinary council: The council serves as the deci-
sion maker for full hearings with respect to a finding of responsibil-
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ity. The CRO in full hearings serves as the decision maker with re-
spect to determining appropriate sanction(s) and remedies, upon a
finding of responsibility.

(a) Council pool: For each academic year, a pool of council mem-
bers shall be established. All members of the council pool are appoin-
ted by the vice president for student affairs. Appointment of council
pool members is as follows:

(1) Faculty and staff members are appointed for three-year terms.
Student members are appointed for one-year terms;

(ii) Council chair: ((Fhe—<dean—eof—students—or desigree——shaltt

serve—as—the—CRO—and—~ehair—oFf)) Designated CRO who chairs council pro-
ceedings;
(iii) Vacancies: Council pool ((vaearmeies)) shall be filled as

needed through appointment by the vice president for student affairs.

(b) Session council: When a student disciplinary council is nee-
ded for a full hearing, the ((dear—eof—students)) director or designee,
shall ((selteet)) identify available members from the council pool to
serve as the session council. Each session council must include three
members. The council may consist of students, staff, or faculty mem-
bers. Full hearings are determined by a majority vote of the council.

(4) Investigator: For all Title IX, sexual misconduct, and inter-
personal violence complaints, and certain other cases at the direc-
tor's discretion, the director may assign a complaint to an investiga-
tor to conduct an investigation. The investigator will provide a writ-
ten investigative report to the director.

(5) Presenter in cases of a full hearing((+)): A person will
present a case against the respondent on behalf of the university. The
presenter will call witnesses, ask questions, and offer evidence dur-
ing the hearing. The presenter may be the director of SRR, designee,
or an assistant attorney general appearing on behalf of the universi-

ty.

[Statutory Authority: RCW 28B.35.120(12). WSR 21-01-102, §
172-121-070, filed 12/11/20, effective 1/11/21; WSR 20-19-046, S§
172-121-070, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-070, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-070, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-070, filed 8/9/17, effective 9/9/17; WSR
15-24-050, § 172-121-070, filed 11/23/15, effective 12/24/15; WSR
13-24-123, § 172-121-070, filed 12/4/13, effective 1/4/14; WSR
09-12-001, § 172-121-070, filed 5/20/09, effective 6/20/09.]

PART II: COMPLAINTS AND CONDUCT PROCEDURES

AMENDATORY SECTION (Amending WSR 21-01-102, filed 12/11/20, effective
1/11/21)

WAC 172-121-100 Complaints. (1) Filing of complaints.
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(a) Any person or the university may file a complaint against a
student or student organization for violation of the student conduct
code.

(b) A person wishing to file a complaint under the student con-
duct code must submit the complaint, in writing, to one of the follow-
ing:

(i) Student rights and responsibilities((+)) (www.inside.ewu.edu/
Ssrr); or

(11) Title IX coordinator ((+—er

i+ r—TFhe—eoffice—of +the deanof students)) (www.inside.ewu.edu/
titleix).

(c) Filing a complaint under the student conduct code does not
prohibit or limit a person's right to file complaints or charges with
other civil and/or criminal authorities for violations of local, coun-
ty, state, or federal law.

(d) All student conduct code complaints will be forwarded to the
director of SRR for further review and action.

(e) In cases where the university i1s pursuing a student conduct
case on its own behalf, an EWU employee shall initiate the complaint.
For Title IX complaints, a complaint must either be filed by the per-
son subject to the alleged misconduct or by the Title IX coordinator.
If a complaint is filed by the Title IX coordinator, the Title IX co-
ordinator will not be considered a complainant for the purposes of
participating in the investigation and hearing process.

(2) Complaint review. Upon receipt of a complaint, the director
of SRR shall review the complaint to determine whether it includes al-
legations of sexual misconduct or interpersonal violence, may lead to
suspension or expulsion and/or felony level criminal conduct to deter-
mine which student conduct process applies and if appropriate law en-—
forcement or other authorities should be notified. If a complaint
falls within such categories, it shall be referred to a hearing under
WAC 172-121-122.

(3) Sexual misconduct and interpersonal violence proceedings. Ex-—
cept where specifically stated, this section applies to all allega-
tions the university receives of sexual misconduct or interpersonal
violence regardless of the possible level of sanction or whether there
is a formal Title IX complaint.

(a) Report to Title IX coordinator. The director of SRR shall re-
port all complaints which may constitute any form of sexual misconduct
or interpersonal violence to the university Title IX coordinator with-
in ((ewemty—feowr)) 24 hours.

(b) Title IX complaints. The Title IX coordinator will determine
whether or not the allegation of sexual misconduct or interpersonal
violence constitutes a Title IX complaint under this code. Solely in
cases of Title IX complaints, the university will not move forward
with initiating a Title IX investigation or student conduct hearing
unless ((SRR—‘has—reeeived)) a formal complaint from the person alleged
to have been subjected to sexual misconduct or interpersonal violence
or a complaint from the Title IX coordinator requesting initiation of
the student conduct process has been received.

The Title IX coordinator is responsible for determining whether
or not the allegations constitute a formal Title IX complaint. If al-
legations include sexual misconduct or interpersonal violence but do
not meet the definition of a Title IX complaint, the Title IX coordi-
nator will inform the complainant and the respondent that the com-
plaint is not considered a Title IX complaint and the reasons it does
not fit within the required elements of a formal Title IX complaint.
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If the complainant or respondent disagrees with the Title IX coordina-
tor's decision, the party may file an appeal with the dean of students
within three calendar days of the Title IX coordinator's decision. The
dean of students can affirm, reverse, or remand the Title IX coordina-
tor's decision and such decision must be communicated in writing si-
multaneously to the parties.

SRR may proceed, however, with pursuing a student conduct case
against the respondent for misconduct outside of Title IX including,
but not limited to, sexual misconduct or interpersonal violence that
does not fit the definition of a Title IX complaint.

(c) Prompt resolution. The university shall investigate any com-
plaint alleging sexual misconduct or interpersonal violence when it is
legally required to do so. The university's goal is to have complaints
of sexual misconduct or interpersonal violence resolved within ( (aipe-—
£y)) 90 days. If the university needs additional time, the investiga-
tor or director of SRR should provide written notice to the complai-
nant and respondent of the delay and the reasons for the delay. Delays
and extensions beyond the ((airetsy)) 90 days must be based on good
cause.

(d) Investigations. The university will investigate ((aF)) com-
plaints of sexual misconduct and interpersonal violence ((attege—
£4+ens)), including Title IX complaints, and may, at its discretion,
ask for an investigation of other alleged misconduct. During the in-
vestigation, the investigator is responsible for gathering evidence
relating to the complaint. The investigator will contact the complai-
nant, respondent, and other witnesses to ask questions and gather rel-
evant evidence. Parties may be assisted by an advisor during the in-
vestigative process. During the investigation, parties will be provi-
ded with an equal opportunity to identify witnesses and other evidence
that supports their position. Prior to any investigatory interview re-
garding a Title IX complaint, the investigator will provide written
notice of the meeting with the date, time, location, participants, and
purpose with sufficient time for the person to prepare to participate
in the interview.

Prior to the completion of the investigative report for a Title
IX complaint, the investigator will send to each party the evidence
obtained during the investigation that is directly related to the al-
legations raised, including the evidence upon which the university
does not intend to rely in reaching a determination regarding respon-
sibility and inculpatory and exculpatory evidence. Each party will
then have at least ((¥er)) 10 calendar days to submit a written re-
sponse for a Title IX complaint. The investigator will consider the
written response prior to the completion of the investigative report.
At the conclusion of the investigation, the investigator will prepare
a final written report that fairly summarizes the relevant evidence.
The investigative report, along with any evidence collected during the
investigation, shall then be transmitted to the director of SRR at
least ((¥en)) 10 days prior to any hearing or other determination of
responsibility. In cases of sexual misconduct or interpersonal vio-
lence, a copy of the report must also be provided to the parties for
their review and written response.

(e) Confidentiality. To facilitate the investigative process and
protect the privacy of those involved, all information will be main-
tained in a confidential manner to the fullest extent permissible by
law. During an investigation, complaint information will be dissemina-
ted on a need-to-know basis. If the complainant wishes to remain anon-
ymous, the university will take all reasonable steps to investigate
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the allegation without disclosing the name of the complainant to the
extent allowed by state and federal law. If the complainant wishes to
remain anonymous, the university shall inform them that its ability to
investigate and respond to the allegation will be limited. The univer-
sity cannot ensure confidentiality, as its legal obligations under
federal or state law may require investigation of the allegation and
possible disclosure of the complainant's name. Reports of crimes to
the campus community shall not include the names of the complainants.
Files subject to public disclosure will be released to the extent re-
quired by law.

(f) Right to file a criminal report. Once the university is noti-
fied of an allegation of sexual misconduct or interpersonal violence
that could constitute a crime, it will notify the potential complai-
nant of their right to file a criminal complaint with campus or local
law enforcement. If the complainant in such circumstances wishes to
report the conduct to local law enforcement, the university will as-
sist them in doing so. The university will also notify the complainant
that ((kRe—er—she—3s)) they are not required to file a report with lo-
cal law enforcement. The university will report allegations of sexual
misconduct or interpersonal violence to law enforcement or other au-
thorities when it is required to do so under federal, state, and local
law.

(4) Supportive measures and interim restrictions. During the com-
plaint review, the director of SRR or Title IX coordinator will review
whether any supportive measures or interim restrictions are needed.
Supportive measures and interim restrictions are addressed in WAC
172-121-140.

(5) SRR will follow up with the parties as described below.

(a) The director of SRR will contact the respondent, and the com-
plainant in cases of sexual misconduct or interpersonal violence, and
provide them with the following information:

(1) The respondent's and complainant's rights under the student
conduct code;

(ii) A summary of the allegations the complainant has against the
respondent;

(iii) The potential conduct code violations related to the alle-
gations; and

(iv) How to report any subsequent problems or retaliation, in-
cluding intimidation, threats, coercion, or discrimination.

(b) In all cases alleging sexual misconduct or interpersonal vio-
lence, the director of SRR will, in addition to the information speci-
fied under (a) of this subsection, provide both parties with written
information that will include, at a minimum:

(1) The student's rights and options, including options to avoid
contact with the other party; a list of available university and com-
munity resources for counseling, health, mental health, victim advoca-
cy, legal assistance, visa and immigration assistance, student finan-
cial aid, and other academic and housing services at the university
and in the community; and options for, available assistance in, and
how to request changes to academic, living, transportation, and work-
ing situations or protective measures;

(ii) The importance of preserving evidence of the alleged inci-
dent and procedures to follow to preserve evidence of the alleged in-
cident;

(iii) Who will receive a report of the allegation;

(iv) Their right to file or not file a criminal complaint as de-
tailed above and the ability to be assisted by campus authorities in
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notifying law enforcement authorities if the complainant wishes to do
SO;

(v) A list of resources for obtaining protective, no contact, re-
straining, or similar orders, if applicable;

(vi) The procedures the university will follow when determining
if discipline is appropriate;

(vii) Steps the university will take to ensure confidentiality of
complainants and other necessary parties and the limits this may place
on the university's ability to investigate and respond, as set forth
above; and

(viii) Information regarding the university's policy against re-
taliation, steps the university will take to prevent and respond to
any retaliation, and how the student should report retaliation or new
incidents.

(6) Following the complaint review, the director of SRR will ei-
ther dismiss the matter or arrange a prehearing conference.

(a) Dismiss the matter. If the director of SRR determines the al-
legations, even if true, would not rise to the level of a conduct vio-
lation, ((ketshke)) they may dismiss the matter. In such cases, the di-
rector of SRR will prepare a written record of the dismissal. The di-
rector of SRR will also notify the complainant of their decision, if
such notification is permissible under FERPA. The dismissal letter,
along with the original complaint and any other related documents,
will be maintained as described in WAC 172-121-080. In cases of sexual
misconduct or interpersonal violence or for a Title IX complaint, the
complainant may request a review of the dismissal by the dean of stu-
dents by filing a request for review with the director of SRR within
seven business days of receiving notice of the dismissal.

(b) Prehearing conference. If the director of SRR does not dis-
miss the matter ((kefshe)) they will arrange a prehearing conference
as described in WAC 172-121-110 unless a respondent is opting to admit
responsibility under WAC 172-121-118.

[Statutory Authority: RCW 28B.35.120(12). WSR 21-01-102, §
172-121-100, filed 12/11/20, effective 1/11/21; WSR 20-19-046, S§
172-121-100, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-100, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-100, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-100, filed 8/9/17, effective 9/9/17; WSR
15-24-050, § 172-121-100, filed 11/23/15, effective 12/24/15; WSR
13-24-123, § 172-121-100, filed 12/4/13, effective 1/4/14; WSR
09-12-001, § 172-121-100, filed 5/20/09, effective 6/20/09.]

AMENDATORY SECTION (Amending WSR 20-19-046, filed 9/10/20, effective
10/11/20)

WAC 172-121-110 Notice of allegations and initial scheduling.
(1) Notice of investigation. If the director of SRR refers a complaint
to an investigation, the director shall provide the respondent with a
notice of investigation that meets the following requirements:

(a) Is made in writing;

(b) Includes a written list of the allegations against the re-
spondent with sufficient details of the allegations based on current
information including, if known, date and time of the incident, de-
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scription of the conduct, and the specific sections of this code al-
legedly violated;

(c) Indicates that the complaint has been assigned to a universi-
ty investigator and provide the contact information for the investiga-
tor;

(d) Provides notice that the respondent is presumed not responsi-
ble for the alleged conduct and a determination of responsibility will
be made at the end of the hearing;

(e) Provides a reminder that the person may have an advisor of
their choice throughout the student conduct process;

(f) A statement that students are prohibited from knowingly fur-
nishing false information during the student conduct process; and

(g) Information about supportive measures and resources available
to the respondent as well as information about the university's pro-
hibition on retaliation.

(2) Notice of allegations: If the director of SRR decides to send
the case to hearing, following a review of the investigative report if
any, the director of SRR shall appoint a CRO to the case and notify
the respondent of the CRO and the date of a prehearing conference. In
cases alleging sexual misconduct or interpersonal violence, the CRO
and session council assigned must have completed training on issues
relating to sexual misconduct and interpersonal violence, the Violence
Against Women Reauthorization Act, and Title IX requirements. Notifi-
cation of the allegations to the respondent must:

(a) Be made in writing;

(b) Include a written list of the allegations against the re-
spondent with sufficient details of the allegations based on current
information, including, if known, date and time of the incident, de-
scription of the conduct, and the specific sections of this code al-
legedly violated;

(c) Provide notice that the respondent is presumed not responsi-
ble for the alleged conduct and a determination of responsibility will
be made at the end of the hearing;

(d) Provide a reminder that the person may have an advisor of
their choice and, for Title IX complaints, that the university will
provide them with an advisor upon requests for the purposes of con-
ducting cross-examination;

(e) Provide information about how to review the evidence gathered
prior to the hearing;

(f) Provide a statement that students are prohibited from know-
ingly furnishing false information during the student conduct process;
( (ere) )

(g) Inform them of the option to admit responsibility under WAC
172-121-118; and

(h) Include a date, time, and location of the prehearing confer-
ence.

(3) Follow up with complainant. In all cases alleging sexual mis-
conduct or interpersonal violence, the SRR office shall notify the
complainant (s) of the date, time, and location of the prehearing con-
ference and of their right to attend the conference. The SRR office
shall also follow up with the complainant(s) and respondent(s) to in-
form them of the process of reporting any retaliation or new inci-
dents. If the complainant or respondent engages in retaliatory behav-
ior, the university shall take immediate steps to protect the complai-
nant or respondent from further harassment or retaliation. The com-
plainant will also be notified that they have a right to an advisor
during the hearing process, and, for Title IX complaints, that the
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university will provide an advisor upon request for the purposes of
conducting cross—-examination.

(4) If additional information is learned during the investigation
that may rise to additional allegations, the university must provide
the respondent with an updated notice of allegations.

(5) The procedures for the prehearing conference for brief hear-
ings is contained in WAC 172-121-121. The procedures for the prehear-
ing conference for full hearings is contained in WAC 172-121-122.

[Statutory Authority: RCW 28B.35.120(12). WSR 20-19-046, §
172-121-110, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-110, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-110, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-110, filed 8/9/17, effective 9/9/17; WSR
13-24-123, § 172-121-110, filed 12/4/13, effective 1/4/14; WSR
09-12-001, § 172-121-110, filed 5/20/09, effective 6/20/09.]

NEW SECTION

WAC 172-121-118 Admission of responsibility. The university en-
courages respondents to acknowledge harm and accept responsibility for
repairing harm, to the extent possible, experienced as a result of a
student's conduct. An investigator, CRO, or presiding officer may of-
fer to the respondent at any time the opportunity to admit responsi-
bility for the alleged misconduct. If the respondent decides to admit
responsibility, the respondent will sign a document drafted by SRR
taking responsibility. The CRO and/or presiding officer, depending on
the type of conduct, will schedule a recorded meeting for the respond-
ent to take responsibility on the record and for the CRO and/or pre-
siding officer to determine the appropriate sanctions under WAC
172-121-400. If the alleged misconduct includes sexual misconduct or
interpersonal violence, both parties must consent to this alternative
process in writing and the complainant will be notified of the meeting
and will have an opportunity to provide a statement about the conduct
and its impacts prior to any sanctioning determination.

[]

AMENDATORY SECTION (Amending WSR 20-19-046, filed 9/10/20, effective
10/11/20)

WAC 172-121-121 Brief hearing procedures. (1) Applicability:
The conduct review officer (CRO) may hold a brief hearing with the re-
spondent if the proposed sanction is less than a suspension and the
allegations do not involve a Title IX complaint, or felony level crim-
inal behavior.

(2) General provisions.

(a) Hearing authority: The CRO exercises control over hearing
proceedings. All procedural questions are subject to the final deci-
sion of the CRO.
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(b) Closing hearings: All conduct review hearings will be closed.
Admission of any person to a conduct review hearing shall be at the
discretion of the CRO.

(c) Consolidation of hearings: In the event that one or more stu-
dents are charged with the same misconduct arising from the same oc-
currence, the hearing authority may conduct separate hearings for each
student or consolidate the hearings as practical, as long as consoli-
dation does not impinge on the rights of any student.

(3) Appearance.

(a) Failure to appear: In cases where proper notice has been giv-
en but the respondent fails to attend a conduct review hearing, the
hearing authority shall decide the case based on the information
available, without the respondent's input.

(b) Appearance: The respondent, and complainant in cases of sexu-
al misconduct or interpersonal violence, will be provided options for
reasonable alternative arrangements if they do not wish to be present
in the same room as the other student during the hearing. People may
appear at the conduct review hearing in person, through telephone con-
ference, or through any other practical means of communication, sub-
ject to the limits set forth below in (e) of this subsection. If a
person does not appear at the hearing, the hearing authority will de-
cide the case based on the information available.

(c) Advisors: The complainant and the respondent may be assisted
by one advisor during conduct review hearings as described in WAC
172-121-105. In brief hearings, the advisor is limited to advising the
student and cannot speak on behalf of the student.

(d) Disruption of proceedings: Any person, including the respond-
ent or advisor, who disrupts a hearing, may be excluded from the pro-
ceedings.

(e) Electronic appearance. In the interest of fairness and expe-
dience, the CRO may permit any person to appear by telephone, audio
tape, written statement, or other means, as appropriate, if the rights
of the parties will not be substantially prejudiced by an electronic
appearance as determined by the CRO.

(4) Standard of proof. The hearing authority shall determine
whether the respondent violated the student conduct code, as charged,
based on a preponderance of the evidence. A preponderance means, based
on the evidence admitted, whether it is more probable than not that
the respondent violated the student conduct code.

(5) Prehearing conference. The SRR office will schedule a pre-
hearing conference with the respondent. Only the respondent and the
respondent's advisor may appear at the prehearing conference, unless
the case involves alleged sexual misconduct or interpersonal violence.
In cases alleging sexual misconduct or interpersonal violence, the re-
spondent and the complainant, along with their advisors, if they
choose to have an advisor, may appear at the same or separate prehear-
ing conferences. The purpose of the prehearing conference is to advise
the parties regarding the student conduct process. During the prehear-
ing conference, the CRO will:

(a) Review the written list of allegations with the respondent;

(b) Inform the respondent who is bringing the complaint against
them;

(c) Provide the respondent with a copy of the student conduct
code and any other relevant university policies;

(d) Explain the respondent's rights under the student code;

(e) Explain the conduct review procedures;
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(f) Explain the respondent's and complainant's rights and respon-
sibilities in the conduct review process; ((amd))

(g) Review the option for admitting responsibility under WAC
172-121-118; and

(h) Explain possible penalties under the student conduct code.

At the end of the prehearing conference, the CRO will either con-
duct or schedule a brief hearing with the respondent as set forth in
this subsection or arrange for a meeting to take an admission of re-
sponsibility under WAC 172-121-118. If proper notice was given of the
prehearing conference and the respondent fails to attend the confer-
ence, the CRO may either proceed with the brief hearing and decide the
case based on the information available, or place a hold on the re-
spondent's academic records as described in WAC 172-121-080 until the
respondent cooperates with the student conduct process.

(6) Scheduling. A brief hearing may take place immediately fol-
lowing the prehearing conference or it may be scheduled for a later
date or time, except that, in cases of sexual misconduct or interper-
sonal violence, a brief hearing cannot take place without first noti-
fying the complainant/respondent of the hearing. If the brief hearing
will be held at a later date or time, the CRO shall schedule the hear-
ing and notify the respondent and, in the case of sexual misconduct or
interpersonal violence, the complainant of the date, time, and place
of the hearing. The CRO may coordinate with the parties to facilitate
scheduling, but is not required to do so. The CRO has sole discretion
as to whether to call witnesses.

(7) If the respondent fails to appear at the brief hearing, the
CRO may conduct the hearing without the respondent present. The CRO
may also place a hold on the respondent's academic records under WAC
172-121-080 until the respondent cooperates with the student conduct
process.

(8) Deliberation. After the hearing, the CRO shall decide whether
the respondent violated the student conduct code based on a preponder-
ance of the evidence and issue a decision within seven business days.

(a) If the CRO determines that there is not sufficient informa-
tion to establish a violation by a preponderance of evidence, the CRO
shall dismiss the complaint.

(b) If the CRO determines that the respondent violated the stu-
dent conduct code, the CRO shall impose any number of sanctions as de-
scribed in WAC 172-121-210, except suspension or expulsion.

(9) Sanctions. In determining what sanctions shall be imposed,
the CRO may consider the evidence presented at the hearing as well as
any information contained in the student's disciplinary and academic
records. If a student fails to appear for a hearing, then the CRO au-
thority shall review the evidence provided and may consider informa-
tion available from the student's disciplinary and academic records in
determining what sanction should be imposed. In addition to sanctions
under this code, if the student is also an employee of the university,
the CRO's decision may be forwarded to the student's supervisor to de-
termine whether any employment actions outside of this code should be
taken in accordance with university policy.

(10) Notification. The CRO shall serve the respondent with a de-
cision including its findings, conclusions, and rationale. The deci-
sion shall address credibility issues if credibility or witness de-
meanor was a substantial factor in the CRO's decision. Credibility de-
terminations may not be based on a person's status as a complainant,
respondent, or witness.
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(a) The findings shall be based exclusively on the evidence pro-
vided at the hearing. The decision must also include:

(1) Identification of the section of the code alleged to have
been violated;

(ii) A description of the procedural steps taken from the receipt
of the complaint through the determination, including any notifica-
tions to the parties, interviews, methods to gather evidence, and
hearings;

(iii) Findings of fact supporting the determination;

(iv) Conclusions regarding the application of the code to the
facts along with the rationale for each determination;

(v) Sanctions and remedies;

(vi) Respondent's right to appeal.

(b) In cases of sexual misconduct or interpersonal violence, the
complainant shall be provided with written notice of:

(1) The university's determination as to whether such sexual mis-
conduct or interpersonal violence occurred;

(ii) The complainant's right to appeal;

(iii) Any change to the results that occurs prior to the time
that such results become final; and when such results become final (20
U.S.C. 1092 (f)).

(c) Information regarding the discipline of the respondent will
not be released unless:

(1) The information contained in the record directly relates to
the complainant, such as an order requiring the respondent to not con-
tact the complainant; or

(11) The misconduct involves a crime of violence or other crime
as defined in 42 U.S.C. Sec. 13925 (a).

(11) Finality. The CRO's decision becomes final at either the
conclusion or the appeal process under this code, if an appeal is
filed, or, if an appeal is not filed, the date on which an appeal
would no longer be timely.

[Statutory Authority: RCW 28B.35.120(12). WSR 20-19-046, §
172-121-121, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-121, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-121, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-121, filed 8/9/17, effective 9/9/17.]

AMENDATORY SECTION (Amending WSR 22-01-090, filed 12/12/21, effective
1/12/22)

WAC 172-121-122 Full hearing procedures. (1) Scheduling and no-
tification. Full hearings are used for allegations which, if substan-
tiated by a preponderance of the evidence, could be a felony-level
crime, involve a Title IX complaint, or could result in a sanction of
suspension or expulsion. Following provision of the notice of allega-
tions to the respondent, as set forth in WAC 172-121-110, the SRR of-
fice shall arrange for a prehearing conference unless the respondent
has admitted responsibility under WAC 172-121-118.

(2) General provisions.

(a) Hearing authority: The CRO exercises control over hearing
proceedings. All procedural questions are subject to the final deci-
sion of the CRO. The CRO chairs the disciplinary council.
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(b) Closed hearings: All conduct review hearings will be closed.
Admission of any person to a conduct review hearing shall be at the
discretion of the CRO.

(c) Consolidation of hearings: In the event that one or more stu-
dents are charged with the same misconduct arising from the same oc-
currence, the council may conduct separate hearings for each student
or consolidate the hearings as practical, as long as consolidation
does not impinge on the rights of any student.

(3) Appearance.

(a) Failure to appear: In cases where proper notice has been giv-
en but the respondent fails to attend a conduct review hearing, the
council shall decide the case based on the information available,
without the respondent's input. The council may not make an inference
about the determination regarding responsibility based solely on a
party's or witness's failure to appear at the hearing. However, nonap-
pearance by a party may impact the evidence available for the council
to make a decision.

(b) Appearance: The parties will be provided options for reasona-
ble alternative arrangements if they do not wish to be present in the
same room as the other student during the hearing. The parties may ap-
pear at the conduct review hearing in person via a method that allows
the council to hear the parties and physically observe them while tes-
tifying, subject to the limits set forth below in (e) of this subsec-
tion. If a party does not appear at the hearing, the council will de-
cide the case based on the information available. Solely for Title IX
complaints, if a party or witness does not appear at the hearing and
submit to cross-examination, the council must not rely on any state-
ment of that party or witness in reaching a determination regarding
responsibility; additionally, the council cannot draw an inference re-
garding responsibility based on the failure to appear or refusal to
answer cross-—-examination or other questions.

(c) Advisors: The complainant and the respondent may be assisted
by one advisor during conduct review hearings as described in WAC
172-121-105. For Title IX complaints, the university will provide an
advisor to a party upon request for the purposes of conducting cross-
examination.

(d) Disruption of proceedings: Any person, including the respond-
ent or advisor, who disrupts a hearing, may be excluded from the pro-
ceedings.

(e) Remote appearance. In the interest of fairness and expedi-
ence, the CRO may permit any person to appear by a method that allows
the person to be seen and heard by the council.

(4) Standard of evidence. The council shall determine whether the
respondent violated the student conduct code, as charged, based on a
preponderance of the evidence. A preponderance means, based on the
evidence admitted, whether it is more probable than not that the re-
spondent violated the student conduct code.

(5) Prehearing conference. The SRR office or designee will ar-
range for a prehearing conference with the parties to advise them
about the student conduct process. During the prehearing conference,
the SRR office or designee will:

(a) Review the written list of allegations;

(b) Inform the respondent who is bringing the complaint against
them;

(c) Provide the respondent and complainant with a copy of the
student conduct code and any other relevant university policies;
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(d) Explain the respondent's and complainant's rights and respon-
sibilities under the student code;

(e) Explain the conduct review procedures;

(f) Explain possible penalties under the student conduct code;

(g) Review the option for admitting responsibility under WAC
172-121-118;

(h) Schedule a date for the full hearing; and

((#r)) (i) Address any preliminary matters or motions.

(6) Notice of hearing. Following the prehearing conference, the
director shall schedule the hearing and notify the respondent and com-
plainant of the date, time, location, participants, and purpose of the
hearing. At the discretion of the hearing officer, and where the
rights of the parties will not be prejudiced thereby, all or part of
any hearing may be conducted by telephone or other electronic means.
Fach party in the hearing must have an opportunity to participate ef-
fectively in, to hear, and if technically and economically feasible,
to see the entire proceeding while it is taking place. The notices
will include information about how to request accommodations or inter-—
preters for any parties or witnesses. Any request for the presence of
an emotional support animal or any other accommodation must be direc-
ted to disability support services and approved as a reasonable accom-
modation in advance of the hearing. A person may bring a certified
therapy animal with a handler to a hearing. The notice of hearing must
be served on the respondent and complainant at least seven business
days prior to the hearing. The director may coordinate with the par-
ties to facilitate scheduling, but is not required to do so.

(7) Evidence.

(a) Evidence: Pertinent records, exhibits and written statements
may be accepted as information for consideration by the council in ac-
cordance with RCW 34.05.452. Any investigation conducted by the uni-
versity will be admitted into evidence as long as the investigator
testifies at the hearing. Evidence, including hearsay evidence, is ad-
missible if in the judgment of the CRO it is the kind of evidence on
which reasonably prudent persons are accustomed to rely in the conduct
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dent's disciplinary history is considered solely for sanctioning pur-
poses, the complainant does not have a right to review the history.

(c) All testimony of parties and witnesses shall be made under
oath or affirmation. Any interpreter shall be proscribed the oath set
forth in WAC 10-08-160.

(d) Documentary evidence may be received in the form of copies or
excerpts, or by incorporation by reference.

(e) Official notice may be taken of (i) any easily verifiable
facts such as dates or weather conditions, (ii) technical or scientif-
ic facts within EWU's specialized knowledge, such as enrollment status
or class schedules, and (iii) codes or standards that have been adop-
ted by an agency of the United States, of this state or of another
state, or by a nationally recognized organization or association. Par-
ties shall be notified either before or during hearing, or by refer-
ence in preliminary reports or otherwise, of the material so noticed
and the sources thereof, including any staff memoranda and data, and
they shall be afforded an opportunity to contest the facts and materi-
al so noticed. A party proposing that official notice be taken may be
required to produce a copy of the material to be noticed.

(f) All rulings upon objections to the admissibility of evidence
shall be made in accordance with the provisions of RCW 34.05.452, ex-
cept for the additional restrictions on the admission of evidence re-
quired by Title IX.

(8) Discovery. Discovery 1s not permitted under the code, except
for requests for documentary information from the university. Either
party may request the university to produce relevant documents in the
university's possession as long as such request is submitted at least
five business days prior to the hearing, absent extenuating circum-
stances. If the CRO determines the request is not relevant to the
present allegation, the CRO may deny the request. The university will
provide the requested information prior to the hearing to the extent
permitted by state and federal law.

(9) Subpoenas.

(a) Subpoenas may be issued by the presiding officer or an attor-
ney consistent with RCW 34.05.446. However, for the protection of both
parties, a party cannot subpoena the other party. A party may request
an exemption from this rule by filing a written request with the pre-
siding officer at least ((fer)) 10 days prior to the hearing. The pre-
siding officer will provide a copy of the request to the other party
and give them three days to respond. The presiding officer will then
decide whether or not sufficient cause exists to grant an exemption to
this rule and will inform the parties of the decision. Any subpoena
issued must conform to EWU's subpoena form. Every subpoena shall iden-
tify the party causing issuance of the subpoena and shall state EWU's
name and the title of the proceeding and shall direct the person to
whom it is directed to attend and give testimony or produce designated
books, documents, or things under ((his—er—he¥r)) their control.

A subpoena to a person to provide testimony at a hearing shall
specify the time and place set for hearing.

(b) A subpoena may be served by any suitable person over ( (eight—

een)) 18 years of age, by exhibiting and reading it to the witness, or
by giving ( (dm—er—her)) them a copy thereof, or by leaving such copy
at the place of ((kis—er—hexr)) their abode. When service is made by

any other person than an officer authorized to serve process, proof of
service shall be made by affidavit or declaration under penalty of
perjury.
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(c) The CRO, upon motion by a party or at ((kis—er—her)) Ltheir
own discretion, may quash or modify the subpoena if it is unreasonable
or oppressive. Subpoenas may not be used to threaten or intimidate
parties or witnesses.

(10) Summary Jjudgment. A motion for summary judgment may be gran-
ted and an order issued if the written record shows that there is no
genuine issue as to any material fact and that the moving party is en-
titled to judgment as a matter of law. A motion for summary Jjudgment
is not permitted for Title IX complaints.

(11) Witnesses.

(a) The complainant, respondent, and the university's presenter
may call witnesses at full hearings.

(b) The person who wishes to call a witness is responsible for
ensuring that the witness is available and present at the time of the
hearing. An attorney may subpoena a witness to appear at the hearing.
Nonattorneys may request the CRO to subpoena witnesses in accordance
with subsection (4) of this section. The CRO has the discretion to de-
ny a request to issue a subpoena or to quash a subpoena issued by an
attorney if the subpoena is unreasonable, oppressive, or does not con-
form to EWU's subpoena form.

(c) The CRO may exclude witnesses from the hearing room when they
are not testifying. The CRO is not required to take the testimony of
all witnesses called by the parties if such testimony may be irrele-
vant. For Title IX complaints, any decision to exclude a witness shall
be explained on the record.

(d) All parties have the right to hear all testimony provided by
witnesses during the hearing.

(e) The parties should inform the CRO of any possible need for an
interpreter or any accommodation requests at least five business days
prior to the hearing. The CRO will comply with WAC 10-08-150.

(12) Questioning:

(a) The complainant's advisor, the respondent's advisor, and the
university's presenter may ask questions of any witness, or party, in-
cluding cross—-examination questions. For cases that do not involve Ti-
tle IX complaints, if the student does not have an advisor, the com-
plainant and respondent may submit questions in writing to the CRO and
the CRO may ask the questions. For Title IX complaints, if a party
does not have an advisor, the university will provide the party with
an advisor aligned with that party for the purposes of conducting
cross-examination as long as the party requests such an advisor at
least five business days in advance of the hearing. The CRO may also
ask questions, but is not required to do so. The CRO may preclude any
questions which they consider irrelevant, and for Title IX cases such
decision must be explained on the record. The CRO must exclude and the
council shall not consider any questions or evidence pertaining to the
complainant's sexual predisposition or prior sexual behavior, unless
such questions and evidence about the complainant's prior sexual be-
havior are offered to prove that someone other than the respondent
committed the conduct alleged by the complainant, or if the questions
and evidence concern specific incidents of the complainant's prior
sexual behavior with respect to the respondent and are offered to
prove consent. The CRO will explain to the parties the reason for re-
jecting any questions and will maintain a record of the gquestions sub-
mitted and rulings made.

(b) The council may ask their own questions of any witness or
party called before them.
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(13) Remote appearance. The CRO may accommodate concerns for per-—
sonal safety, well-being, or fears of confrontation of any person ap-
pearing at the hearing by providing separate facilities, or by permit-
ting participation by video conferencing, or other means that allows
the council and parties to see and hear the party answering questions,
as determined appropriate, subject to subsection (3) (b) of this sec-
tion.

(14) Deliberations and sanctions. Following the hearing, the
council will determine in closed session whether, by a preponderance
of the evidence, the respondent violated the student conduct code
based on the evidence presented at the hearing. If a student fails to
appear, the council shall make a decision based on the information
available. The council shall make its decisions based on a majority
vote. If the council determines the respondent violated the student
conduct code, the CRO shall then decide what sanctions and remedies
shall be imposed. The CRO may review the respondent's previous disci-
plinary history ((setedsy)) for purposes of determining the appropriate
sanction. In addition to sanctions under this code, if the student is
also an employee of the university, the CRO's decision may be forwar-
ded to the student's supervisor to determine whether any employment
actions outside of this code should be taken in accordance with uni-
versity policy.

The council shall issue a decision including their findings,
conclusions, and rationale. The decision shall address credibility is-
sues if credibility or witness demeanor was a substantial factor in
the council's decision. Credibility determinations may not be based on
a person's status as a complainant, respondent, or witness. The find-
ings shall be based exclusively on the evidence provided at the hear-
ing. If the council finds the respondent violated the code, the CRO
shall add the decision regarding sanctions and remedies to the coun-
cil's decision. Such decisions should be issued within ((fen)) 10
business days from the date of the hearing. The written decision shall
also:

(a) Be correctly captioned identifying EWU and the name of the
proceeding;

(b) Designate all parties and representatives participating in
the proceeding;

(c) Identify the allegations at issue;

(d) A description of the procedural steps taken, including noti-
fications to the parties, interviews with the parties and witnesses,
site visits, methods used to gather other evidence, and hearings held;

(e) Contain appropriate numbered findings of fact meeting the re-
quirements in RCW 34.05.461;

(f) Contain appropriately numbered conclusions regarding the ap-
plication of university policies and this code to the facts;

(g) A statement of, and rationale for, the result as to each al-
legation, including a determination regarding responsibility, any dis-
ciplinary sanctions imposed, and if any remedies are necessary to pro-
vide to the complainant in a Title IX complaint to restore or preserve
equal access to the university's educational programs or activities;

(h) Contain a statement describing rights to appeal and the pro-
cedures for appealing.

(15) Finality. The council's and CRO's decision becomes final at
either the conclusion or the appeal process under this code, if an ap-
peal is filed, or if an appeal is not filed, the date on which an ap-
peal would no longer be timely.
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(16) Notification to the respondent. The CRO shall serve the re-
spondent with a copy of the decision and notice of the right to ap-
peal.

(17) Notification to the complainant. In cases of sexual miscon-
duct or interpersonal violence, simultaneous with notification of the
decision to the respondent, the complainant shall be provided with
written notice of:

(a) The university's determination as to whether sexual miscon-
duct or interpersonal violence occurred;

(b) The complainant's right to appeal;

(c) Any change to the results that occurs prior to the time that
such results become final and when such results become final (20
U.S.C. 1092 (f));

(d) Information regarding the discipline of the respondent will
not be released unless:

(1) The information contained in the record directly relates to
the complainant, such as an order requiring the student harasser to
not contact the complainant; or

(11) The misconduct involves a crime of violence or a sexual as-
sault, including rape, dating violence, domestic violence or stalking
as defined in 42 U.S.C. Sec. 13925 (a).

(e) Any remedies provided to the complainant. For Title IX com-
plaints, the complainant shall receive a copy of the decision provided
to the respondent under subsection (14) of this section.

(18) Notification to Title IX coordinator. For Title IX com-
plaints, the Title IX coordinator must be provided with notice of the
decision as the Title IX coordinator is responsible for effective im-
plementation of any remedies.

[Statutory Authority: RCW 28B.35.120(12). WSR 22-01-090, §
172-121-122, filed 12/12/21, effective 1/12/22; WSR 21-01-102, §
172-121-122, filed 12/11/20, effective 1/11/21; WSR 20-19-046, S
172-121-122, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-122, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-122, filed
12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-122, filed 8/9/17, effective 9/9/17.]

AMENDATORY SECTION (Amending WSR 20-19-046, filed 9/10/20, effective
10/11/20)

WAC 172-121-130 Appeals. (1) Basis: Appeals following a brief
hearing or full hearing may be filed by the respondent under this sec-
tion. In cases of sexual misconduct, interpersonal violence, or a Ti-
tle IX complaint, the complainant may also file an appeal following
dismissal of a complaint or a full hearing. Appeals of interim re-
strictions are governed by WAC 172-121-140. Appeals may be filed for
one or more of the following reasons:

(a) To determine whether the hearing was conducted according to
established procedures that affected the outcome of the matter.

(b) The hearing authority misinterpreted the student conduct
code.

(c) To determine whether the decision reached by the hearing au-
thority, or the director of SRR's decision to not proceed with a hear-
ing, was based on the information presented and that information was
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sufficient to reasonably establish that a violation of the conduct
code did or did not occur based on a preponderance of the evidence.

(d) To determine whether the sanction(s) imposed were reasonable
and appropriate for the associated conduct code violation(s).

(e) To consider newly discovered, material information that was
not reasonably available at the time the determination finding respon-
sibility or dismissal was made that could affect the outcome of the
matter. It is the party's obligation to present all evidence at the
time of the original hearing. The university is not obligated to grant
an appeal and conduct a new hearing when parties do not take reasona-
ble efforts to prepare their cases for the original hearing.

(f) The Title IX coordinator, investigator, or hearing authori-
ties had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent that
affected the outcome of the matter.

(2) Filing: Appeals may be filed following a brief hearing, full
hearing, or dismissal of a complaint, subject to the following provi-
sions:

(a) The appeal must be submitted to the director of student
rights and responsibilities within ((fer)) 10 business days from serv-
ice of the council's decision following a full hearing or dismissal of
a complaint, or within ( (twernty—ene)) 21 calendar days from service of
a decision from a brief hearing conducted by the CRO;

(b) The appeal shall be in writing and shall include:

(1) The appellant's name;

(ii) The nature of the decision and sanctions reached by the
hearing official;

(1ii) The basis, as described in subsection (1) of this section,
for the appeal; and

(iv) What remedy the appellant is seeking.

(c) In cases of sexual misconduct or interpersonal violence, the
other party must be given a copy of the appeal and provided with an
opportunity to provide his/her own written response to the appeal
within three business days.

(3) Stay of sanctions: Sanctions go into effect immediately after
the hearing decision is issued. If the respondent wishes to have a
sanction stayed during the appeal process, a request for a stay must
be filed with SRR within five calendar days of the decision. The re-
quest for the stay will be reviewed by the CRO or presiding officer
who presided over the hearing. The stay may be granted in part or in
its entirety, at the discretion of the CRO/presiding officer. The de-
cision will be communicated to the respondent and, for sexual miscon-
duct and interpersonal cases, the complainant. This decision is not
subject to appeal.

(4) Appeal authorities:

(a) For dismissal of a complaint, appeals are determined by the
dean of students.

(b) For brief hearings, appeals are determined by the dean of
students or designee.

(c) For full hearings, appeals are determined by the vice presi-
dent for student affairs or designee.

((#4)y)) (5) Forwarding of appeals: The director of SRR shall for-
ward the appeal to the appropriate appeal authority. The submitted ap-
peal will include, at a minimum, the appellant's written appeal and
the written report of the case. The director of SRR may also forward
any other written records related to the case.

((45)F)) (6) Review of appeals:
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(a) Before rendering a decision, the appeal authority may request
additional information or explanation from any of the parties to the
proceedings.

(b) Except as required to explain the basis of new information,
an appeal shall be limited to a review of the verbatim record of the
conduct review hearing and supporting documents.

(c) In making its decision, the appeal authority will only con-
sider the written record before it, the appellant's notice of appeal,
the other party's response, and other information and/or explanation
it has requested from the parties to the proceedings.

((#6)¥)) (1) Decisions: After reviewing the appeal, the appeal au-
thority may affirm, reverse, modify, or remand the decision(s) of the
hearing authority. The appeal decision shall include an explanation of
the appeal authority's decision and rationale. The appeal decision
must be issued within ((£hixrty)) 30 calendar days of the appeal au-
thority receiving all necessary documentation.

((+F)) (8) Remanded cases: In cases where the appeal authority
remands the decision or sanction(s) of the hearing authority, the case
will be returned to the hearing authority for reconsideration or other
action as specified by the appeal authority. Following such reconsid-
eration, the hearing authority will return the case to the appeal au-
thority for further review/action. The appeal authority will then com-
plete the appeal process or remand the case again. No appeal may, how-
ever, be remanded more than two times. After a case has been remanded
twice, the appeal authority must affirm or reverse the decision and
affirm, reverse, or modify the sanctions.

((#8)F)) (9) Sanctions: The appeal authority may affirm, reverse,
remand, or modify the sanctions assigned to the respondent. When de-
termining sanctions, the appeal authority may consider the complete
record of the respondent's prior conduct and academic performance in
addition to all other information associated with the case.

((#%¥)) (10) Notification: Once the appeal authority has made a
final decision to affirm or reverse and/or to modify the sanctions as-
signed, the appeal authority shall forward the decision to the direc-
tor of SRR. The director of SRR shall serve the respondent, and, in
cases of sexual misconduct or interpersonal violence, notify the com-
plainant, with a brief written statement setting forth the outcome of
the appeal. The notification shall also inform the recipient that ju-
dicial review of the decision may be available under chapter 34.05
RCW.

((#+0)) (11) Further proceedings. The appeal authority's deci-
sion is final and no further appeals may be made under the student
conduct code. Judicial review of the university's decision may be
available under chapter 34.05 RCW.

((++r)) (12) Appeals standards:

(a) Appeal authorities must weigh all pertinent information pre-
sented to them in determining whether sufficient evidence exists to
support reversal or modification of decisions or sanctions.

(b) For appeals based on a deviation from established procedures,
such deviations will not be a basis for sustaining an appeal unless
the alleged deviation materially changed the outcome of the case or
the sanctions imposed.

[Statutory Authority: RCW 28B.35.120(12). WSR 20-19-046, §
172-121-130, filed 9/10/20, effective 10/11/20; WSR 20-01-032, §
172-121-130, filed 12/6/19, effective 1/6/20. Statutory Authority: RCW
28B.35.120(12) and 42.56.070. WSR 19-01-047, § 172-121-130, filed
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12/13/18, effective 1/13/19. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-130, filed 8/9/17, effective 9/9/17; WSR
15-24-050, § 172-121-130, filed 11/23/15, effective 12/24/15; WSR
13-24-123, § 172-121-130, filed 12/4/13, effective 1/4/14; WSR
09-12-001, § 172-121-130, filed 5/20/09, effective 6/20/09.]

AMENDATORY SECTION (Amending WSR 20-19-046, filed 9/10/20, effective
10/11/20)

WAC 172-121-210 Sanctions and remedies. If any student or stu-
dent organization is found to have committed any of the offenses de-
scribed in WAC ((F2—323—-268)) 172-121-300 through 172-121-324, one or
more of the sanctions described in this section may be imposed against
the student or student organization. Imposed sanctions are effective
as of the date the CRO or council issues its decision unless the deci-
sion specifically identifies an alternative date. Failure to comply
with any imposed sanction may result in additional sanctions. In addi-
tion to the sanction imposed by this code, if a student is also an em-
ployee of the university, the university may impose additional disci-
pline in accordance with its policies and procedures pertaining to em-—
ployees.

(1) Individual student sanctions:

(a) Admonition: An oral statement to a student that ((ketshe
kas)) they have violated university rules and regulations.

(b) Warning: A notice to the student or student organization that
they have violated the standards for student conduct and that any re-
peated or continuing violation of the same standard, within a speci-
fied period of time, may result in more severe disciplinary action. A
warning may be verbal or written.

(c) Censure: A written reprimand for violation of specified regu-
lations. A censure will also state that more severe disciplinary sanc-
tions may be imposed if the student or student organization is found
in violation of any regulation within a stated period of time.

(d) Disciplinary probation: A formal action which places one or
more conditions, for a specified period of time, on the student's con-
tinued attendance. Disciplinary probation sanctions will be executed
in writing and will specify the probationary conditions and the period
of the probation. A disciplinary probation notice will also inform the
student that any further misconduct will automatically involve consid-
eration of suspension. Probationary conditions may include, but are
not limited to:

(1) Restricting the student's university-related privileges;

(ii) Limiting the student's participation in extra-curricular ac-
tivities; and/or

(iii) Enforcing a "no contact" order which would prohibit direct
or indirect physical and/or verbal contact with specific individuals
or groups.

(e) Restitution: Reimbursement to the university or others for
damage, destruction, or other loss of property suffered as a result of
theft or negligence. Restitution also includes reimbursement for medi-
cal expenses incurred due to conduct code violations. Restitution may
take the form of appropriate service or other compensation. Failure to
fulfill restitution requirements will result in cancellation of the
student's registration and will prevent the student from future regis-
tration until restitution conditions are satisfied.
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(f) Fines: The university conduct review officer and the student
disciplinary council may assess monetary fines up to a maximum of
( (Four—hundred—dettars)) 5400 against individual students for viola-
tion of university rules or regulations or for failure to comply with
university standards of conduct. Failure to promptly pay such fines
will prevent the student from future registration. Failure to pay may
also result in additional sanctions.

(g) Discretionary sanctions: Work assignments, service to the
university community or other related discretionary assignments for a
specified period of time as directed by the hearing authority.

(h) Loss of financial aid: In accordance with RCW 28B.30.125, a
person who participates in the hazing of another forfeits entitlement
to state-funded grants, scholarships or awards for a specified period
of time determined by the university.

(i) Assessment: Referral for drug/alcohol or psychological as-
sessment may be required. Results of the assessment may lead to the
determination that conditions of treatment and further assessment ap-
ply to either continued attendance or return after a period of suspen-
sion.

(J) Suspension: Exclusion from classes and other privileges or
activities for a specified period of time. Suspensions will be execu-
ted through a written order of suspension and will state all restric-
tions imposed by the suspension, as well as the suspension period and
what conditions of readmission, if any, are ordered. Suspensions may
be noted on the student's transcript during the period of time the
suspension is in effect.

(k) Expulsion: Permanent separation of the student from the uni-
versity with no promise (implied or otherwise) that the student may
return at any future time. The student will also be barred from uni-
versity premises. Expulsions may be noted on the student's transcript.

(1) Loss of institutional, financial aid funds: Formal withhold-
ing of all or a part of institutional funds currently being received
by the student or promised for future disbursement to the student for
a specified period of time. Loss of financial aid is subject to the
processes outlined in this chapter except any such loss must be ap-
proved by the dean of students and the vice president for student af-
fairs before such sanction is imposed.

(m) Revocation of degree: A degree awarded by the university may
be revoked for fraud, misrepresentation, or other violation of law or
university standards. Revocation of a degree is subject to processes
outlined in this chapter except that revocation of a degree must also
be approved by the university president.

(2) Student organizations and/or group sanctions: Any of the
above sanctions may be imposed in addition to those listed below:

(a) Probation: Formal action placing conditions on the group's
continued recognition by or permission to function at the university.
The probationary conditions will apply for a specified period of time.
Violation of the conditions of probation or additional wviolations
while under probation may result in more severe sanctions;

(b) Social probation: Prohibition of the group from sponsoring
any organized social activity, party or function, or from obtaining a
permission for the use of alcoholic beverages at social functions for
a specified period of time;

(c) Restriction: The temporary withdrawal of university or ASEWU
recognition for a group, club, society or other organization. Restric-
tion is subject to the processes outlined in this chapter except any
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restriction must also be approved by the dean of students and the vice
president of student affairs before such sanction is imposed;

(d) Revocation: The permanent withdrawal of university or ASEWU
recognition for a group, club, society or other organization. Per RCW
28B.10.902, any organization, association, or student living group
that knowingly permits hazing to be conducted by its members or by
others subiject to its direction or control shall be deprived of recog-
nition by the university;

(e) Additional sanctions: In addition to or separately from the
above, any one or a combination of the following may be concurrently
imposed on the group:

(1) Exclusion from intramural competition as a group;

(ii) Denial of use of university facilities for meetings, events,
etc.;

(1ii1) Restitution; and/or

(iv) Fines.

(3) Remedies. For Title IX complaints, if the respondent is found
responsible for violating the code, the university may provide rem-
edies to the complainant designed to restore or preserve equal access
to the university's educational programs or activities.

[Statutory Authority: RCW 28B.35.120(12). WSR 20-19-046, §
172-121-210, filed 9/10/20, effective 10/11/20. Statutory Authority:
RCW 28B.35.120(12) and 42.56.070. WSR 18-06-021, § 172-121-210, filed
2/27/18, effective 3/30/18. Statutory Authority: RCW 28B.35.120(12).
WSR 17-17-031, § 172-121-210, filed 8/9/17, effective 9/9/17; WSR
15-24-050, § 172-121-210, filed 11/23/15, effective 12/24/15; WSR
13-24-123, § 172-121-210, filed 12/4/13, effective 1/4/14; WSR
09-12-001, § 172-121-210, filed 5/20/09, effective 6/20/09.]

PART III: VIOLATIONS

NEW SECTION

WAC 172-121-300 Violations. The university prohibits students
from engaging in the conduct described in this section, WAC
172-121-301 through 172-121-324, chapter 172-90 WAC, and relevant uni-
versity policies. Clubs, organizations, societies, or similarly organ-—
ized groups in or recognized by the university and/or the associated
students of Eastern Washington University are also subject to all of
these standards. Violations of these rules and policy may subject a
student or student group to disciplinary action by the university.
Groups may also be subject to disciplinary action for knowingly fail-
ing to exercise preventive measures relative to violations of this
code by their members.

[]
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NEW SECTION

WAC 172-121-301 Acts of academic dishonesty. Acts violating WAC
172-90-100 are addressed by the academic integrity code, chapter
172-90 WAC, but may also be addressed as violations of this student
conduct code.

[]

NEW SECTION

WAC 172-121-302 Abuse, threats, bullying, and harassment. (1)
Abuse. Assault and other forms of physical abuse.

(2) Threats. Any conduct or statement that, when viewed objec-
tively, threatens bodily harm to another person or that endangers the
health or safety of another person.

(3) Bullying. Bullying is behavior that is:

(a) Intentional;

(b) Targeted at an individual or group; and

(c) Creates an intimidating and/or threatening environment that
is so severe or pervasive, and objectively offensive, that it substan-
tially interferes with another's ability to work, study, participate
in, or benefit from the university's programs and activities.

(4) Discriminatory harassment. Physical, verbal, electronic, or
other conduct based on an individual's race, color, religion, national
origin, sex, age, pregnancy, marital status, sexual orientation, gen-
der identity or expression, citizenship or immigration status, disa-
bility, or veteran status when one of the conditions outlined in sub-
section (3) (a) or (b) of this section are present:

(a) Submission to, or rejection of such conduct is made implicit-
ly or explicitly a term or condition of a person's instruction, aca-
demic standing, employment, or participation in any university pro-
gram, activity, or benefit, or is used as a basis for evaluation in
making academic or personnel decisions; or

(b) Such conduct creates a hostile environment. A hostile envi-
ronment is created when the conduct is sufficiently severe or perva-
sive, and objectively offensive, that it unreasonably interferes with
an individual's academic or work performance, ability to participate
in or benefit from the university's programs, services, opportunities,
or activities. Unreasonable interference is viewed from both a subjec-
tive and objective standard.

[]

NEW SECTION

WAC 172-121-303 Domestic violence, dating violence, and stalk-
ing. (1) Domestic violence means a felony or misdemeanor crime of vi-
olence committed by: A current or former spouse or intimate partner of
the complainant; a person with whom the complainant shares a child in
common; a person who is cohabitating with or has cohabitated with the
complainant as a spouse or intimate partner; adult persons related by
blood or marriage; adult persons who are presently residing together
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or who have resided together in the past; and, persons who have a bio-
logical or legal parent-child relationship. "Domestic violence" is
further defined by 34 U.S.C. Sec. 12291 (a) (8).

(2) Dating violence means violence committed by a person who is
or has been in a social relationship of a romantic or intimate nature
with the complainant. In determining whether such a relationship ex-
ists, the following factors are considered:

(a) The length of time the relationship has existed;

(b) The type of relationship; and

(c) The frequency of interaction between the parties involved in
the relationship.

(3) Stalking. Stalking is engaging in a course of conduct direc-
ted at a specific person that would cause a reasonable person to:

(a) Fear for their health and/or safety or the health/safety of
others; or

(b) Suffer substantial emotional distress.

[]

NEW SECTION

WAC 172-121-304 Sexual misconduct. Sexual misconduct includes,
but is not limited to:

(1) Sexual harassment. Sexual harassment is conduct that meets
one or more of the following:

(a) An EWU employee conditioned the provision of an aid, benefit,
or service of the university on the complainant's participation in un-
welcome sexual conduct; or

(b) Unwelcome conduct on the basis of sex that is determined by a
reasonable person to be so severe, pervasive, and objectively offen-
sive that it effectively denies the complainant equal access to the
university's programs or activities.

In determining whether conduct is severe or pervasive, the uni-
versity shall consider all relevant circumstances from both an objec-
tive and subjective perspective, including the type of harassment
(verbal or physical); the frequency and severity of the conduct; the
age, sex, and relationship of the individuals involved; the degree to
which the conduct affected the complainant; the setting and context in
which the harassment occurred; whether other incidents have occurred
at the university; and other relevant factors.

(2) Sexual assault. Any sexual act directed against another per-
son, without a person's consent, including instances where a person is
not capable of giving consent. Consent means actual words or conduct
indicating freely given agreement to the sexual act. Consent cannot be
inferred from silence, passivity, or lack of active resistance. There
is no consent where there is a threat of force or violence or any oth-
er form of coercion or intimidation, physical or psychological. Sexual
activity is nonconsensual when one person is incapable of consent by
reason of mental incapacity, drug/alcohol use, illness, unconscious-
ness, age, or physical condition. Incapacitation due to drugs or alco-
hol refers to an individual who is in a state of intoxication such
that the individual is incapable of making rational, reasonable deci-
sions because the person lacks the capacity to give knowing consent.

Sexual assault includes:
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(a) Rape: The penetration, no matter how slight, of the vagina or
anus, with any body part or object, or oral penetration by a sex organ
of another person, without a person's consent.

(b) Fondling: The touching of the private body parts of another
person for the purpose of sexual gratification, without the person's
consent. Private body parts include, but are not limited to, breasts,
genitalia, thighs, and buttocks.

(c) Incest: Sexual intercourse between persons who are related to
each other within the degrees wherein marriage is prohibited by state
law.

(d) Statutory rape: Sexual intercourse with a person who is under
the age of consent as defined by state law.

(3) Other forms of inappropriate sexual behavior. Other forms of
inappropriate sexual behavior that do not fall under Title IX or the
definition of sexual harassment or interpersonal violence, such as in-
decent liberties; indecent exposure; sexual exhibitionism; prostitu-
tion or the solicitation of a prostitute; peeping or other voyeurism;
sexual misconduct with a minor; or going beyond the boundaries of con-
sent, such as by allowing others to view consensual sex or the noncon-
sensual recording of sexual activity.

[]

NEW SECTION

WAC 172-121-305 Retaliation. Any intimidation, threat, coer-
cion, or discrimination against a person for the purpose of interfer-
ing with a person's rights under this code or because a person has
made a report, complaint, testified, assisted, or participated or re-
fused to participate in an investigation, proceeding, or hearing under
this code is prohibited and is a separate violation of this code. Any
actual or threatened retaliation is prohibited and is a separate vio-
lation of this code.

[]

NEW SECTION

WAC 172-121-306 Unauthorized use of electronic or other devices.
Making an audio or video recording of any person while on university
premises without the person's prior knowledge or without their effec-
tive consent, when such a recording is of a private conversation or of
images taken of a person(s) at a time and place where the person would
reasonably expect privacy and where such recordings are likely to
cause injury or distress. This includes, but is not limited to, sur-
reptitiously taking pictures of another person in a gym, locker room,
or restroom, but does not include taking pictures of persons in areas
which are considered by the reasonable person to be open to public
view.

[]
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NEW SECTION

WAC 172-121-307 Property theft or damage. Theft of, damage to,
or misuse of another person's or entity's property. This also includes
any conduct or statement that, when viewed objectively, threatens to
damage another's property.

[]

NEW SECTION

WAC 172-121-308 Weapons. Possession, carrying, discharge or
other use of any weapon is prohibited on property owned or controlled
by Eastern Washington University, except as permitted in subsections
(1) through (4) of this section. Examples of weapons under this sec-
tion include, but are not limited to: Explosives, chemical weapons,
shotguns, rifles, pistols, air guns, BB guns, pellet guns, longbows,
hunting bows, throwing weapons, stun guns, electroshock weapons, and
any item that can be used as an object of intimidation and/or threat,
such as replica or look-a-like weapons.

(1) Commissioned law enforcement officers may carry weapons,
which have been issued by their respective law enforcement agencies,
while on campus or other university controlled property, including
residence halls. Law enforcement officers must inform the university
police of their presence on campus upon arrival.

(2) A person may possess a personal protection spray device, as
authorized by RCW 9.91.160, while on property owned or controlled by
Eastern Washington University.

(3) A person may bring a weapon onto campus for display or demon-—
stration purposes directly related to a class or other educational ac-
tivity, provided that they obtain prior authorization from the univer-
sity police department. The university police department shall review
any such request and may establish conditions to the authorization.

(4) Weapons that are owned by the institution for use in organ-
ized recreational activities or by special groups, such as EWU ROTC or
university-sponsored clubs or teams, must be stored in a location ap-
proved by the university police department. These weapons must be
checked out by the advisor or coach and are to be used only in organ-
ized recreational activities or by legitimate members of the club or
team in the normal course of the club or team's related activity.

[]

NEW SECTION

WAC 172-121-310 Failure to comply. (1) Failure to comply with
lawful and/or reasonable directions of university officials, public
health officials, or law enforcement officers;

(2) Failure to identify oneself to university officials in their
course of duty, refusal or failure to appear before university offi-
cials or disciplinary bodies when directed to do so;
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(3) Failure to attend any medical treatment or evaluation program
when directed to do so by the dean of students or other authorized
university official.

[]

NEW SECTION

WAC 172-121-311 Trespassing/unauthorized use of access devices.
(1) Trespass. Entering or remaining on university property without au-
thorization.

(2) Unauthorized use of keys. Unauthorized possession, duplica-
tion, or use of university keys or access cards.

[]

NEW SECTION

WAC 172-121-312 Deception, forgery, fraud, unauthorized repre-
sentation. (1) Knowingly furnishing false information to the univer-
sity or a university official.

(2) Forgery, alteration, or misuse of documents, records, or in-
struments of identification. This includes situations of identity
theft where a person knowingly uses or transfers another person's
identification for any purpose. It also includes situations where a
student knowingly obtains, possesses, or uses another person's identi-
fication or financial information with the intent to commit a crime.

(3) Forgery, issuing a bad check, or use of another person's ac-
cess device, such as a debit card, credit card, EBT, or gift card,
with intent to defraud.

(4) Unauthorized representation. The unauthorized use of the name
of the university or the names of members or organizations in the uni-
versity community.

[]

NEW SECTION

WAC 172-121-313 Campus safety. (1) Intentionally activating a
false fire alarm.

(2) Making a bomb threat.

(3) Tampering with fire extinguishers, alarms, or safety equip-
ment.

(4) Tampering with elevator controls and/or equipment.

(5) Failure to evacuate during a fire, fire drill, or false
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NEW SECTION

WAC 172-121-314 Alcohol, drugs, and controlled substances. (1)
Alcohol and substance violations. Use, possession, distribution, or
sale of alcoholic beverages (except as permitted by university policy
and state law) is prohibited. Under no circumstances may individuals
under the age of 21 consume, possess, distribute, manufacture or sell
alcoholic beverages, except as permitted under WAC 172-64-035. Public
intoxication is prohibited.

(2) Drugs and paraphernalia.

(a) Use, possession, distribution, manufacture, or sale of ille-
gal drugs, paraphernalia, narcotics or controlled substances, is pro-
hibited.

(b) Consumption, possession, distribution, manufacture, or sale
of marijuana or cannabis is prohibited except for reasons permitted
under EWU Policy 602-01 (drug and alcohol abuse prevention). Regard-
less of age, students and their guests are prohibited from consuming
or possessing marijuana (including medical marijuana) or cannabis
while on university property or while participating in any university-
sponsored activity. Cannabidiol (CBD) is permitted if it contains 0.3
percent tetrahydrocannabinol (THC) or less.

(c) Being under the influence of marijuana or cannabis in public
is prohibited. Consumption of marijuana or cannabis by any person un-
der the age of 21 is prohibited.

(d) Being under the influence of any illegal substance, other
than marijuana, while on property owned or operated by the university,
is prohibited. Being under the influence of a controlled substance,
except when legally prescribed by a licensed medical practitioner, is
also prohibited while on property owned or operated by the university.

[]

NEW SECTION

WAC 172-121-315 Hazing. (1) Hazing: Is any act committed as
part of a person's recruitment, initiation, pledging, admission into,
or affiliation with a student organization, athletic team, or living
group, or any pastime or amusement engaged in with respect to such an
organization, athletic team, or living group that causes, or is likely
to cause, bodily danger or physical harm, or serious psychological or
emotional harm to any student at the university.

(2) Examples of hazing include, but are not limited to, causing,
directing, coercing, or forcing a person to consume any food, liquid,
alcohol, drug, or other substance which subjects the person to risk of
the harm identified in subsection (1) of this section, regardless of
the person's willingness to participate.

(3) Hazing does not include customary athletic events or other
similar contests or competitions.

(4) Students may be held responsible for participating in hazing
and/or for conspiring to engage in hazing.

(5) Student organizations, associations, athletic teams, or liv-
ing groups that knowingly permit hazing to be conducted by its members
or by others subject to its direction or control violate this rule.

[]
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NEW SECTION

WAC 172-121-316 Disruptive conduct. (1) Disruptive conduct.
Conduct which unreasonably interferes with any person's ability to
work or study, or obstructs university operations or campus activi-
ties.

(2) Obstruction. Obstruction of the free flow of pedestrian or
vehicular traffic on university premises or at university-sponsored or
university-supervised events.

[]

NEW SECTION

WAC 172-121-317 Violations of other laws, regulations, and poli-
cies. (1) Any other local, county, state, or federal law that governs
a student's behavior that is not specifically included in this code.
The decision-maker determines whether or not the violation has occur-
red based on a preponderance of the evidence. A criminal conviction is
not required.

(2) Any other university policies, regulations, contracts, or
handbook provisions that are not specifically included in this code.

[]

NEW SECTION

WAC 172-121-318 Public nuisance. In furtherance of the univer-
sity's interest in maintaining positive relationships with its sur-
rounding communities, the university has the authority to hold stu-
dents accountable under this code for misconduct within the communi-
ties adjacent to a university campus. It is a violation of this code
to engage in conduct that is in violation of a state statute or munic-
ipal ordinance and has a direct quality of life impact on community
residents or businesses including, but not limited to, creating a pub-
lic nuisance due to noise, residential disturbance, intentional de-
struction of property, urinating in public, or criminal trespass.

[]

NEW SECTION

WAC 172-121-319 Reckless endangerment. Engaging in conduct that
creates an unreasonable risk of harm to self, another person, or prop-
erty, regardless of whether or not a person or property is actually
harmed. This includes, but is not limited to, operating a motor vehi-
cle or having control over a motor vehicle while under the influence
of alcohol, drugs, or both.

[]
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NEW SECTION

WAC 172-121-320 Computer abuses. Computer abuses include, but
are not limited to:

(1) Unauthorized use of university computer resources;

(2) Use of another person's university user name and/or password;

(3) Use of university computing facilities or resources to inter-
fere with the work of another student, instructor, or university em-
ployee;

(4) Use of university computing facilities or resources to send
intimidating, harassing, or threatening messages;

(5) Use of a computer or software to interfere with normal opera-
tions of the university's computing systems;

(6) Use of the university's computing facilities or resources in
violation of any law, including copyright laws; and

(7) Any violation of the university's computer use policies.

[]

NEW SECTION

WAC 172-121-321 Assisting/attempts. Soliciting, aiding, abet-
ting, concealing, or attempting conduct in violation of this code.

[]

NEW SECTION

WAC 172-121-322 Acts against administration of this code. (1)
Initiation of a complaint or charge knowing that the charge was false
or with reckless disregard of its truth.

(2) Interference with or attempt to interfere with the enforce-
ment of this code including, but not limited to, intimidation or brib-
ery of hearing participants, acceptance of bribes, dishonesty, or dis-
ruption of proceedings and hearings held under this code.

(3) Knowing violation of the terms of any disciplinary sanction
or attached conditions imposed in accordance with this code.

[]

NEW SECTION

WAC 172-121-323 Responsibilities for guests. A student, student
group, or student organization is responsible for the conduct of
guests on or in university property and at functions sponsored by the
university or sponsored by any recognized university organization.

[]
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NEW SECTION

WAC 172-121-324 Students studying abroad. Students who partici-
pate in any university-sponsored or sanctioned foreign country study
program shall observe the following rules and regulations:

(1) The laws of the host country;

(2) The academic and disciplinary regulations of the educational
institution or residential housing program where the student is study-
ing;

(3) Any other agreements related to the student's study program
in the foreign country; and

(4) The student conduct code.

[]

PART IV: SANCTIONS

NEW SECTION

The following section of the Washington Administrative Code 1is
decodified and recodified as follows:

0ld WAC Number New WAC Number
172-121-210 172-121-400
REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 172-121-200 Violations.
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WSR 22-19-059
PROPOSED RULES

EMPLOYMENT SECURITY DEPARTMENT
[Filed September 16, 2022, 10:13 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-16-008.

Title of Rule and Other Identifying Information: WAC 192-04-145
Brief adjudicative proceedings.

Hearing Location(s): On October 27, 2022, at 9:00 a.m., Microsoft
Teams, Meeting ID 285 578 340 328, Passcode EcuvlLs, Call-in
564-999-2000, Call-in ID 876 109 274#. Join Teams meeting https://
teams.microsoft.com/1/meetup-join/
19%3ameeting NTcyZTc4Y2YtYmU3IMCOOM]kzLWEhMmItZDYyNTZmZDgyM]jV1s40thread
.v2/07
context=%7b%22T71d%22%3a%2211d0e217-264e-400a-8ba0-57dccl27d72d%22%2c%2
201d%22%3a%22£5b90483-£feb0-49a0-8e23-8b3e55021c0b%22%7d.

Date of Intended Adoption: October 31, 2022.

Submit Written Comments to: Josh Dye, P.O. Box 9046, Olympia, WA
98507-9046, email rules@esd.wa.gov, fax 844-652-7096, by October 13,
2022.

Assistance for Persons with Disabilities: Contact Teresa Eck-
stein, phone 360-507-9890, fax 360-586-4600, TTY relay 711, email
teresa.ecksteinlesd.wa.gov, by October 6, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The new proceedings create an acceler-
ated path for claims to be adjudicated that will allow the office of
administrative hearings (OAH) to resolve a larger number of cases.

Reasons Supporting Proposal: Due to unprecedented unemployment
insurance claims during the COVID-19 pandemic, the department and OAH
have a backlog of 40,947 pending appeals as of December 31, 2021. For
comparison, there were 27,127 pending appeals at the end of 2020, and
2,470 at the end of 2019. This backlog has led to an average wait time
of 167.3 days for appeals closed during December of 2021, compared to
an average wait time of 31.58 days during December of 2019. The United
States Department of Labor's performance metric calls for 60 percent
of appeals to be resolved within 30 days and 80 percent of appeals to
be resolved within 45 days. In December 2019, the department closed 71
percent of cases within 30 days and 94 percent of cases within 45
days. In December 2021, only two percent of appeals were resolved
within 30 days and four percent of appeals within 45 days.

Currently, the department is referring between 400 and 500 cases
per day (2,000 to 2,500 per week) to OAH. This trend is expected to
continue through the end of the year with continued unemployment in-
surance claims processing associated with federal pandemic programs,
such as the mixed earner unemployment compensation program.

Using the brief adjudicative proceedings authorized by emergency
rule filed in WSR 22-08-045, administrative law judges were able to
process between 60 and 75 proceedings each week, up from 24 per week
for full hearings. From May 16, 2022, through June 24, 2022, OAH pro-
cessed 1,656 claims.

Statutory Authority for Adoption: RCW 50.12.010 and 50.12.040
provide general rule-making authority to the employment security de-
partment (ESD).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: ESD, OAH, governmental.
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Name of Agency Personnel Responsible for Drafting: Josh Dye,
Olympia, 360-890-3472; Implementation and Enforcement: Brendon Tukey,
Spokane Valley, 509-867-7948.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
is a procedural rule as defined in RCW 34.05.328 (5) (c) (i) (A) and not
a significant legislative rule.

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. Brief adjudicative proceedings do not expand
benefit eligibility. The new proceedings create an accelerated path
for claims to be adjudicated. As such, there are no impacts on employ-
ers.

September 16, 2022
Dan Zeitlin
Employment System Policy Director

OTS-3641.1

NEW SECTION

WAC 192-04-145 Brief adjudicative proceedings. (1) Adoption of
brief adjudicative proceedings. Pursuant to RCW 34.05.410 (1) (a), the
department hereby adopts the use of brief adjudicative proceedings for
use in appeals.

(a) RCW 34.05.488 and 34.05.491 shall not apply to brief adjudi-
cative proceedings under this rule.

(b) Brief adjudicative proceedings will only be used if:

(1) The appeal involves a claim for benefits;

(ii) The appeal is filed by a claimant;

(iii) No employer is an interested party pursuant to WAC
192-04-040; and

(iv) The presiding administrative law judge, in their sole dis-
cretion, determines a brief adjudicating proceeding is warranted.

(2) Procedure for brief adjudicative proceedings. The following
procedural rules will apply to brief adjudicative proceedings:

(a) An administrative law judge with the office of administrative
hearings will conduct the brief adjudicative proceeding.

(b) Not less than seven days before the date of the hearing, the
office of administrative hearings shall serve notice on the claimant
pursuant to WAC 10-08-040 that a brief adjudicative proceeding will
occur. The notice of hearing will contain the following:

(1) Notice that the claimant may submit additional relevant docu-
mentary evidence and sworn oral statements, if desired, along with a
date by which these submissions must be made and instructions for do-
ing so;

(ii) Instructions for how the department or claimant may request
that the brief adjudicative proceeding may be converted to a regular
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proceeding pursuant to subsection (4) of this section and the date by
which such request must be submitted; and

(iii) The date of the brief adjudicative proceeding.

(c) The administrative law judge, in their sole discretion, may
send a written request for additional evidence from the claimant or
the department. The request will contain instructions for how to sub-
mit the additional evidence and the date by which additional evidence
must be submitted.

(d) The administrative law judge's review will be limited to the
record defined in subsection (3) of this section.

(e) If the claimant fails to provide any additional relevant
documentary evidence or sworn oral statements, the administrative law
judge will affirm the department's determination unless the evidence
provided by the department is sufficient to resolve the matter in the
claimant's favor.

(f) The administrative law judge shall issue a written decision
consistent with WAC 192-04-150.

(3) Record for brief adjudicative proceeding. The record with re-
spect to brief adjudicative proceedings will consist of the following:

(a) The department's determination letter;

(b) The claimant's appeal of the determination letter;

(c) All records relied upon by the department in support of its
determination letter;

(d) Any additional records submitted by the department;

(e) Any additional records or sworn oral statements submitted by
the claimant; and

(f) Any additional evidence submitted by the parties at the writ-
ten request of the administrative law judge.

(4) Conversion of brief adjudicative proceeding to regular pro-
ceeding.

(a) A brief adjudicative proceeding will be converted to a regu-
lar proceeding if:

(1) The claimant files a conversion request by the deadline lis-
ted in the notice of the brief adjudicative proceeding. Such a request
shall be automatically granted by the administrative law judge; or

(ii) The department files a conversion request by the deadline
listed in the notice of the brief adjudicative proceeding. Such a re-
quest shall be automatically granted by the administrative law judge;
or

(iii) The administrative law judge, at any time prior to issuing
a written decision, determines the brief adjudicative proceeding shall
be converted to a regular proceeding. Reasons the administrative law
judge may convert the brief adjudicative proceeding to a regular pro-
ceeding may include, but are not limited to:

(A) The use of the brief adjudicative proceeding procedures vio-
lates any provision of law;

(B) The protection of the public interest requires that notice
and an opportunity to be heard be given to persons other than the
claimant and the department;

(C) A regular proceeding is required to adequately develop the
record and decide the issues in the appeal; or

(D) The issues and interests involved otherwise warrant the use
of the procedures in a regular proceeding.

(b) When a brief adjudicative proceeding is converted to a regu-
lar proceeding, the office of administrative hearings shall issue a
new notice of hearing.
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(5) Right to petition for review. A party aggrieved by a decision
issued by an administrative law Jjudge pursuant to a brief adjudicative
proceeding shall have the same right to petition for review as con-
tained in WAC 192-04-060. In conducting this review of the brief adju-
dicative proceeding, prior to rendering a decision, the commissioner
shall order the taking of additional evidence by the office of admin-
istrative hearings to be made a part of the record in the case.

[]
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WSR 22-19-063
PROPOSED RULES
DEPARTMENT OF

RETIREMENT SYSTEMS
[Filed September 16, 2022, 1:33 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-11-098.

Title of Rule and Other Identifying Information: Amending WAC
415-02-500 Property division in dissolution, 415-02-510 How can a

property division dissolution order give my ex-spouse an interestl! in
my Plan 1 or 2 retirement account?, 415-02-520 How can my Plan 1 or 2
retirement account be split by a property division dissolution order?,
415-02-530 How can a property division dissolution order give my ex-

spouse an interest! in part of my Plan 3 retirement account?,

415-02-540 How can my Plan 3 retirement account be split! by a proper-
ty division dissolution order?; and repealing WAC 415-02-720 What does
the department charge for processing split payments?

Hearing Location(s): On October 27, 2022, at 10:30 a.m., Zoom,
https://www.drs.wa.gov/sitemap/rules/#proposed-rule-hearings for
details. Zoom https://us02web.zoom.us/j/88589294710, Meeting ID 885
8929 4710, Dial-in number 253-215-8782.

Date of Intended Adoption: October 28, 2022.

Submit Written Comments to: Rubi Reaume, Department of Retirement
Systems (DRS), P.O. Box 48380, Olympia, WA 98504, email
drs.rules@drs.wa.gov, by October 17, 2022.

Assistance for Persons with Disabilities: Contact Rubi Reaume,
phone 360-664-7311, TTY 711, email drs.rules@drs.wa.gov, by October
17, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To update and clarify the rules related
to property division dissolution orders involving the retirement plan.
Updates include the elimination of certain fees.

Reasons Supporting Proposal: As most of the agency's payments are
currently made electronically, the cost of collection of these addi-
tional fees outweighs the benefit of charging the fee.

Statutory Authority for Adoption: RCW 41.50.050.

Statute Being Implemented: RCW 41.50.500, 41.50.600, 41.50.670,
41.50.680, 41.50.710, 41.50.790.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DRS, governmental.

Name of Agency Personnel Responsible for Implementation: Candice
Myrum, DRS, P.O. Box 48380, Olympia, WA 98504-8380, 360-664-7124.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 (5) (a) (1) does not apply to this proposed rule and is not
voluntarily made applicable by the agency.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

September 16, 2022
Rubi Reaume
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Rules Coordinator

OTS-3615.2

AMENDATORY SECTION
8/1/10)

(Amending WSR 10-14-072, filed 7/1/10, effective

WAC 415-02-500 Property division in dissolution orders!. This
section applies to all retirement plans that the department adminis-
ters. This section also directs you to additional sections as needed
for your particular situation.

(1) What can a court do? A court can enter a dissolution order
dividing your retirement account in either of the following ways:

(a) Awarding an interest? in your account to your ex-spouse by
using WAC 415-02-510 or 415-02-530; or

(b) Splitting3 your account into two separate accounts (one for
you and one for your ex-spouse) by using WAC 415-02-520 or 415-02-540,
but only if you are vested at the time the dissolution order is en-
tered. "Vested" is defined in subsection ((4+6))) (15) of this sec-
tion.

(2) Which section should I use? Consult the following table for
direction to the section to use in developing your property division
dissolution order. Different sections are provided depending on wheth-
er your property division dissolution order is going to provide an in-
terest to your ex-spouse or whether you are splitting your retirement
account with your ex-spouse.

If you are
in this
system Use this
and plan: | And the following is true: section:
Any You need general 415-02-500
information and rules
about drafting dissolution
orders related to your
retirement plan and
system.
JRF, JRS, You are drafting a 415-02-510
LEOFF dissolution order. (We
Plan 1, and | recommend that you
WSPRS contact the department for
Plan 1 assistance because some
exceptions may apply.)
LEOFF You are drafting a 415-02-510
Plan 2, dissolution order that will
PERS Plan | be entered before you are
1 or2, vested((s-ot
PSERS, Yetrare-vested-and-youare
SERS Plan | draftinga-dissolationerder
2,and TRS | thatawards-aninterestin
Plan 1 or 2,
WSPRS speuse)).
Plan 2
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If you are
in this
system Use this
and plan: | And the following is true: section:
You are vested and you are | 415-02-520
drafting a dissolution order
that splits your benefit into
two separate accounts (for
you and your ex-spouse).
PERS Plan | You are drafting a 415-02-530
3, SERS dissolution order that will

Plan 3, and | be entered before you are
TRS Plan 3 | vested((s-or

Yetrare-vested-and-you
feafii lissolut
order-thatawards-an

your-ex-spouse)).

You are vested and you are | 415-02-540
drafting a dissolution order
that splits your benefit into
two separate accounts (for

you and your ex-spouse).

PERS Plan | The department has 415-02-550
2, SERS already accepted your
Plan 2, and | property division order,
TRS Plan 2 | and you are considering a
transfer to Plan 3.

(3) What are the requirements for dissolution orders and amend-
ments that provide for a property division of my retirement account?
The order must:

(a) Be entered by a court of competent jurisdiction and enforcea-
ble in Washington state;

(b) Be filed with the department within ((afmetsy)) 90 days of the
court's entry of the order;

(c) Establish the right of your ex-spouse to a portion of your
retirement;

(d) Provide the name and date of birth of your ex-spouse;

(e) Incorporate the applicable language in this section and one
of the following: WAC 415-02-510, 415-02-520, 415-02-530, or
415-02-540; and

(f) Indicate which WAC section was used in support of the order.

(4) What else, besides a copy of the dissolution order, must my
ex-spouse and I provide to the department? You must provide addresses
and Social Security numbers for both you and your ex-spouse before the
department will honor a dissolution order or amendment. This informa-
tion can be submitted in a cover letter, in another document, or by
other means arranged with the department.

(5) I belong to more than one retirement plan. Does the order
have to be written any differently? The order must include specific
provisions for each plan.

(a) Example for providing an interest to an ex-spouse (RCW
41.50.670 and WAC 415-02-510): Paul belongs to both TRS Plan 2 and
PERS Plan 3. His preretirement dissolution order gives an interest in
his retirement accounts to his ex-spouse. The order should include the
language provided in:

(i) WAC 415-02-510 to divide Paul's TRS Plan 2 monthly retirement
allowance or accumulated contributions.
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(ii) WAC 415-02-530 to divide Paul's PERS Plan 3 monthly retire-
ment allowance and/or accumulated contributions.

(b) Example for splitting an account with an ex-spouse: Mary is
vested in both TRS Plan 2 and PERS Plan 3. Her preretirement dissolu-
tion order provides for splitting her retirement accounts with her ex-
spouse. The order should include the language provided in:

(1) WAC 415-02-520 for preretirement splits to divide Mary's TRS
Plan 2 retirement account.

(ii) WAC 415-02-540 for preretirement splits to divide Mary's
PERS Plan 3 monthly retirement allowance and/or defined contributions.

(6) What happens if my ex-spouse misses the ((ainety-day)) 90-day
deadline for filing a copy of the dissolution order with the depart-
ment?

(a) RCW 41.50.670 requires the "obligee" (ex-spouse) to file a
copy of the dissolution order with the department within ((afmetsy)) 90
days of the order's entry with the court of record.

(b) The department will accept an order after the ((aimety—dey))
90-day deadline but will not make retroactive payments or split your
defined contribution account retroactively.

(7) How will the department divide the "after-tax" and "tax-de-
ferred" dollars in my retirement account between my ex-spouse and me-?
Depending on your plan and how long you have been a member, your re-
tirement account may include both "after-tax" and "tax-deferred" dol-
lars. The department will divide the "after-tax" and "tax-deferred"
dollars based on the amount (s) awarded to your ex-spouse, unless the
dissolution order states otherwise.

Example: At the time of John's marriage dissolution, he had $50,000
total contributions in his retirement account with $20,000
in after-taxed dollars and $30,000 in tax-deferred dollars.
The dissolution order awards 50% of his accumulated
contributions to his ex-spouse, Susan. Therefore, the
department will give Susan $10,000 of after-tax dollars and
$15,000 of tax-deferred dollars.

(8) If I am in a retirement plan that offers survivor options,
can the court order me to name my ex-spouse as my survivor beneficia-
ry? Yes. To do so, the dissolution order must include the language in
RCW 41.50.790(1) .

(9) Is there a minimum benefit amount that the department will
pay to my ex-spouse if the property division dissolution order splits
my retirement account with my ex-spouse? The answer is different de-
pending on if the department accepts the property division dissolution
order BEFORE Or AFTER you retire.

(a) BEFORE retirement split: Yes. If the court order splits your
account with your ex-spouse, and your ex-spouse's monthly payment will
be less than the minimum monthly dollar amount for your retirement
plan, the department may make a lump sum payment instead of monthly
payments. The lump sum payment will be equal to the present value of
the monthly payments. The department will NOT make the lump sum payment
until your ex-spouse meets the age requirement for a normal retirement
for your system and plan.

(b) AFTER retirement split: No. The department will pay the amount
specified in the dissolution order as the ex-spouse's monthly payment
amount even if it is less than the minimum monthly dollar amount for
your system and plan.

(10) Is there a maximum payment amount that the department will
pay to my ex-spouse? Yes. A court may not order the department to pay
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more than ( (sewvemty—five)) 715 percent of your monthly retirement al-
lowance to your ex-spouse. See RCW 41.50.670(4).

(11) ((Hew—mueh—&s—the—fee—the—departmeﬁt—eharges—fer—makiﬁg—pay-
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-++2))) What happens to my account if I return to retirement sys-
tem membership? Please contact the department for information if you

are in this situation.

((+3>)) (12) What language should the property division order
use to divide my deferred compensation program (DCP) account? Refer to
WAC 415-501-495 or contact DCP for information about your DCP account
and your marriage dissolution.

((+4))) (13) How do I contact the department for additional as-
sistance? ((cemptete)) Contact information is available in WAC
415-06-100 (How do I contact the department?). Any release of informa-
tion to someone besides the member requires a signed information re-
lease form or a subpoena duces tecum.

((H+5))) (14) Where can I find examples of completed property di-
vision dissolution orders? Following are examples of the required lan-
guage from the statutes and WAC sections that must be used in a disso-
lution order. The information in bold italics will be dictated by your
own circumstances.

(a) Example 1. Jane Doe, a nonvested member of PERS Plan 2, and
her husband, John Doe, decide to divorce. WAC 415-02-510 governs dis-
solution orders of nonvested members of PERS Plan 2. Jane and John
complete the paragraphs in RCW 41.50.670(2) and WAC 415-02-510(2) as
follows:

Defined Benefits: If Jane Doe (the obligor)
RCW 41.50.670(2), receives periodic retirement
paragraph two, and payments as defined in RCW

WAC 415-02-510(2) 41.50.500, the department of
retirement systems shall pay to
John Doe (the obligee), N/A
dollars from such payments or
a fraction where the
numerator is equal to 24 (the
number of months in which
service credit was earned
while the marital community
was in existence), and the
denominator is equal to the
number of months of service
credit earned by the obligor at
the time of retirement X 50
percent of such payments.

If the obligor's debt is
expressed as a percentage of
his or her periodic retirement
payment and the obligee does
not have a survivorship interest
in the obligor's benefit, the
amount received by the obligee
shall be the percentage of the
periodic retirement payment
that the obligor would have
received had he or she selected
a standard allowance.
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Accumulated
Contributions:
RCW 41.50.670(2),
paragraph three, and
WAC 415-02-510(2)

(b) Example 2: Binh Nguyen

Lan Nguyen,
splits his retirement account.

to receive survivor benefits. WAC 415-02-540 applies,
completes the required paragraphs.

Defined Benefits:
WAC

415-02-540(((12)))
(13)

Defined
Contributions:
WAC 415-02-540(9)

((++6>)) (15) Terms used:

(a TRS Plan 3 retiree)
are obtaining a property division dissolution order that
When he retired, Binh had selected Lan

WSR 22-19-063

If Jane Doe (the obligor)
requests or has requested a
withdrawal of accumulated
contributions as defined in
RCW 41.50.500, or becomes
eligible for a lump sum death
benefit, the department of
retirement systems shall pay to
John Doe (the obligee) $5,700
dollars plus interest at the rate
paid by the Department of
Retirement Systems on
member contributions. Such
interest will accrue from the
date of this order's entry with
court of record.

and his wife,

and the couple

The Department of Retirement
Systems (department) shall
create a defined benefit
account for Lan Nguyen (ex-
spouse) in the Teachers’
Retirement System Plan 3
(name of retirement system
and plan) and pay him or her
$350 (amount) for his or her
life. To pay for this benefit,
Binh Nguyen's (member's)
monthly defined benefit
payment will be reduced for
life. This provision shall
become effective no more than
30 days after the department's
acceptance of the order.

The Department of Retirement
Systems (department) shall
split Binh Nguyen's
(member's) defined
contribution account in the
Teachers' Retirement System
Plan 3 (name of retirement
system and plan) and create a
separate account for Lan
Nguyen (ex-spouse). The
amount of $25,000 (amount)
shall be transferred from Binh
Nguyen's (member's) defined
contribution account to Lan
Nguyen's (ex-spouse's) new
account. This provision shall
become effective no more than
30 days after the department's
acceptance of the order.

(a) Department's acceptance - The department's determination that
a dissolution order fully complies with the department's requirements

and with chapter 41.50 RCW.

(b) Dissolution order - RCW 41.50.500.
(c) Obligee - RCW 41.50.500¢(5).
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(d) Obligor - RCW 41.50.500(6).

(e) Plan 3 - WAC 415-111-100.

(f) Vested - The status of a member who has the amount of service
credit required by the member's system and plan for a service retire-
ment when the age requirement is met.

Footnotes for section:

1 "Dissolution order" means any judgment, decree, or order of spousal maintenance, property division, or court-approved property
settlement incident to a decree of divorce, dissolution, invalidity, or legal separation issued by the superior court of the state of
Washington or a judgment, decree, or other order of spousal support issued by a court of competent jurisdiction in another state or
country, that has been registered or otherwise made enforceable in this state. RCW 41.50.500(3) (2002).

2 When a court awards an interest in your retirement account, the department is required to pay a portion of your monthly retirement
allowance or a portion of your contributions to your ex-spouse.

3 When a court splits your retirement account, the department will establish a separate account for your ex-spouse. Once the account has
been established, your account and your ex-spouse's account are not tied in any way.

[Statutory Authority: RCW 41.50.050(5) and 41.50.680. WSR 10-14-072, §
415-02-500, filed 7/1/10, effective 8/1/10. Statutory Authority: RCW
41.50.050(5), 41.50.670, 41.50.680, 41.50.790. WSR 06-18-009, §
415-02-500, filed 8/24/06, effective 9/24/06. Statutory Authority: RCW
41.50.050(5), 41.50.500, [41.50.]670-[41.50.]710, [41.50.1790 and 2002
c 158. WSR 03-12-014, § 415-02-500, filed 5/27/03, effective 7/1/03.]

AMENDATORY SECTION (Amending WSR 22-13-052, filed 6/8/22, effective
7/9/22)

WAC 415-02-510 How can a property division dissolution order

give my ex-spouse an interest! in my Plan 1 or 2 retirement account?
(1) Who ((may—wuse)) uses this section? ((4&))) You MUST use this sec-
tion if you are a member of LEOFF Plan 1, WSPRS Plan 1, JRF or JRS, or
a nonvested member of LEOFF Plan 2, PERS Plan 1 or 2, PSERS, SERS Plan
2, TRS Plan 1 or 2, or WSPRS Plan 2.
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(2) Dividing a defined monthly retirement benefit (defined bene-
fit). Your defined monthly retirement benefit may be divided between
you and your ex-spouse.

(a) What language must the property division dissolution order or
amendment include? The order must include the language in RCW
41.50.670(2), provided below. The order or amendment must state either
a specific dollar amount or percentage of the benefit. It cannot state
both. (See example in WAC 415-02-500((-+53)) (14).)

11
7 o LAF2Y O

If (the obligor) receives periodic retirement pay-
ments as defined in RCW 41.50.500, the department of retire-
ment systems shall pay to (the obligee)

dollars from such payments or _  percent of such payments.

If the obligor's debt is expressed as a percentage of his or
her periodic retirement payment and the obligee does not
have a survivorship interest in the obligor's benefit, the
amount received by the obligee shall be the percentage of
the periodic retirement payment that the obligor would have
received had he or she selected a standard allowance.

If (the obligor) requests or has requested a with-
drawal of accumulated contributions as defined in RCW
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41.50.500, or becomes eligible for a lump sum death benefit,
the department of retirement systems shall pay to

(the obligee) dollars plus interest at the rate paid
by the department of retirement systems on member contribu-

tions. Such interest to accrue from the date of this order's
entry with the court of record.

((3¥)) (b) How will my account be affected if the department ac-
cepts the property division dissolution order BeErFore I retire?

((#=)r)) (i) Your ex-spouse will not receive any payments from the
department until you terminate your employment or retire.

((y)) (4i) If you terminate your employment and request a with-
drawal of your accumulated contributions, the department will pay your
ex—-spouse his or her share when you receive your payment. If you ter-
minate your employment and do not request a withdrawal of contribu-
tions, your ex-spouse will be unable to receive his or her share until
you withdraw your accumulated contributions.

((#er)) (iid) If you die before retirement, the department will
pay your ex-spouse his or her share of your accumulated contributions
in a lump-sum payment.

((#4F)) (c) How will my account be affected if the department ac-
cepts the property division dissolution order ArTER I retire?

((#=)r)) (i) If included in the dissolution order, the department
will begin paying your ex-spouse his or her portion of your monthly
retirement allowance the first month after the department has accepted
the order.

((Hr)) (4i) If your ex-spouse dies before you, the portion of
your monthly retirement allowance that was being paid to your ex-
spouse will be paid to you.

((#er)) (iidi) If you die before your ex-spouse, payments to your
ex—-spouse stop unless the department accepted the order at least 30
days before you retired and the order required the department to name
your ex-spouse as a survivor beneficiary (if allowed by your retire-
ment system and plan). See RCW 41.50.700(1) and 41.50.790.

((#e)) (dv) If you are a member of LEOFF Plan 1 or WSPRS Plan 1
and if one of the provisions in RCW 41.50.700(3) applies:

(()) (A) Your ex-spouse may be eligible to receive payments
for the life of your surviving spouse; or

((=4=r)) (B) If you are a member of LEOFF Plan 1, your ex-spouse
may be eligible to receive payments for his or her lifetime.

((5F)) (d) Is there a maximum payment amount that a property di-
vision dissolution order can award to my ex-spouse? Yes. See RCW
41.50.670(4) and WAC 415-02-500(10) for information.

((#6F)) (e) If the property division dissolution order directs
the department to make payments to my ex-spouse, how will the payments
be made? The department will make the required payments as specified
in the dissolution order directly to your ex-spouse.

((++r)) (f) What happens if I transfer to Plan 3 after the de-
partment has accepted my property division dissolution order or most
recent amendment? See WAC 415-02-550 for information.

((#8¥)) (g) Can I amend my existing order to remove my ex-spouse
as my survivor beneficiary? Yes. To remove your ex—-spouse as your sur-
vivor beneficiary, you must submit a "conformed copy" of the court or-
der splitting your account. A conformed copy is a copy of the order
that has been signed by the judge or commissioner on or after July 1,
2003, and filed with the court. Removing your ex-spouse as survivor
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beneficiary will change your retirement benefit. See WAC 415-02-520(9)
for the language that must be used.

((#%)) (3) Terms used:

(a) Department's acceptance - That the department's determination
that a dissolution order fully complies with the department's require-
ments and with chapter 41.50 RCW.

(b) Dissolution order - RCW 41.50.500.

(c) Obligee - RCW 41.50.500(5).

(d) Obligor - RCW 41.50.500(6).

(e) Plan 3 - WAC 415-111-100.

f) Vested - The status of a member who has the amount of service
credit required by the member's system and plan for a service retire-
ment when the age requirement is met.

Footnote to section:

1 When a court awards an interest in your retirement account, the department is required to pay a portion of your monthly retirement
allowance or a portion of your contributions to your ex-spouse.

[Statutory Authority: RCW 41.50.050. WSR 22-13-052, § 415-02-510,
filed 6/8/22, effective 7/9/22. Statutory Authority: RCW 41.50.050(5),
41.50.670, 41.50.680, 41.50.790. WSR 06-18-009, § 415-02-510, filed
8/24/06, effective 9/24/06. Statutory Authority: RCW 41.50.050(5),
41.50.500, [41.50.]670-[41.50.7710, [41.50.1790 and 2002 c¢ 158. WSR
03-12-014, S 415-02-510, filed 5/27/03, effective 7/1/03.]

AMENDATORY SECTION (Amending WSR 06-18-009, filed 8/24/06, effective
9/24/06)

WAC 415-02-520 How can my Plan 1 or 2 retirement account be
split! by a property division dissolution order? (1) Who ((may—use))
uses this section? Vested members of LEOFF Plan 2, PERS Plan 1 or 2,
PSERS, TRS Plan 1 or 2, SERS Plan 2, or WSPRS Plan 2 who have or will
have a property division dissolution order or amendment dated on or

after July 1, 2003%. If ((yourex—spouse witl be receivinganrinterest
a—yeour—aeecournt)) you are not a vested member, use WAC 415-02-510.

(2) What are the rules for splitting my account? If you and your
ex-spouse are eligible, the department will split your retirement ac-
count into two separate accounts—one for you, and one for your ex-
spouse. The rules for splitting your account are different depending
on whether your dissolution order or most recent amendment is dated BE-
FORE Or AFTER retirement.

(3) How will my account be affected if the department accepts the
property division dissolution order BEFORE my retirement?

(a) The department will split your retirement account into two
completely separate accounts and create an account for your ex-spouse
under his or her Social Security number for the amount awarded in the
dissolution order.

(b) The department will pay each of you out of your separate ac-
counts either a monthly allowance or a withdrawal of contributions.

(c) If you retire and receive a monthly retirement allowance,
your monthly retirement allowance will have a permanent reduction to
offset the amount awarded as a monthly payment to your ex-spouse.

(d) Your monthly retirement allowance will be payable over your
lifetime, and your ex-spouse's monthly payment will be payable over
your ex-spouse's lifetime.
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(e) You will have the right to choose a benefit option with a
survivor feature. See WAC 415-02-320.

(f) Your ex-spouse will not have the right to choose a benefit
option with a survivor feature, but may name a beneficiary to receive
any final death payment that may be due.

(g) If you terminate employment, any decision you make about your
accumulated contributions will have no effect upon your ex-spouse's
separate account.

(h) When you or your ex-spouse dies, there will be no impact to
the other person's retirement account because the accounts are inde-
pendent from one another.

(1) Your ex-spouse may begin receiving monthly payments when your
ex—-spouse reaches retirement age for your retirement plan, or the
first day of the month following the department's acceptance of the
order, whichever is later. The minimum age for an ex-spouse to begin
receiving a benefit from:

(A) TRS Plan 1 and PERS Plan 1 is age ((si=ty)) 60;

(B) PERS Plan 2, PSERS, SERS Plan 2, and TRS Plan 2 it is age
( (sixty—five)) 65;

(C) LEOFF Plan 2 is age ((ffty—th¥ree)) 53; and

(D) WSPRS Plan 2 is age ((fifey—five)) 55.

Your age or retirement eligibility has no effect on when your ex-
spouse 1is eligible to begin receiving a monthly payment. Your ex-
spouse must apply for his or her monthly payment according to the
rules for your system and plan.

(7J) Your ex-spouse may withdraw his or her share of the accumula-
ted contributions at any time before receiving a monthly payment. Re-
gardless of whether your ex-spouse withdraws or receives a monthly
payment, your monthly retirement allowance will be permanently reduced
to account for your ex-spouse's share of your retirement account.

(4) Is there a limit to the amount of contributions I can award
to my ex-spouse? Yes. The amount of contributions awarded to your ex-
spouse cannot be greater than the percentage of your monthly retire-
ment allowance used to determine the amount of the monthly payment
awarded to your ex-spouse.

Example:

Accumulated contributions earned during $50,000

the marriage period:

Member's monthly retirement allowance: $1,000

Percentage of member's monthly retirement ~ 50%

allowance awarded to ex-spouse:

Monthly payment awarded to ex-spouse: $500 (50% of $1,000)
Contributions awarded to ex-spouse: $25,000 (50% of

50,000)

(5) What happens if my retirement account was split and then I
retire early?

(a) If you are eligible and decide to retire early, or must re-
tire early because of a disability, your retirement plan may require
that your monthly retirement allowance be reduced by an early retire-
ment factor (ERF) or by some other method. See WAC 415-02-320.

(b) To determine the reduction to your monthly retirement allow-
ance (when an ERF is used) because of your preretirement split ((+4see
stbseetion {3 rterof this seetion))), the adjustment to the amount
awarded to your ex-spouse in the dissolution order will be reduced by
the ERF used to reduce your monthly retirement allowance.

Example: You are a member of PERS Plan 2 and retire for disabili-
ty two years before you are eligible for a service retirement. The
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dissolution order awarded your ex-spouse a monthly payment of ((five
hundred—dedttars)) $500.

Your monthly retirement allowance $2,500

before ERF is applied:

EREF (factor for retiring two years 0.82

early)

Your base allowance: $2,050 ($2500 x 0.82 ERF)

Adjustment for divorce split: -$410 (ex-spouse's $500 x

0.82 (ERF))
The monthly retirement allowance $1640 (32050 - $410)

you will receive:

Your ex-spouse will receive the full monthly amount ($500) that was
awarded to him or her in the dissolution order, regardless of your benefit
amount.

(6) What language must be used for a property division dissolu-
tion order or amendment that is accepted by the department BEFORE my
retirement?

(a) The order must include the language provided below. Do not
use the language in RCW 41.50.670(2). The exact dollar amount of your
ex—-spouse's monthly payment must be specified. Do not use formulas or
percentages.

The Department of Retirement Systems (department) shall cre-

ate an account for (ex-spouse) in the

(name of retirement system and plan) and transfer $ from
's (member's) accumulated contributions account

into 's (ex-spouse's) account. If (ex-

spouse) does not withdraw the contributions and becomes eli-

gible, the department will pay him or her $ (amount) as

a monthly payment for his or her life. If
(member) retires and receives a monthly retirement benefit
payment, the payment will be permanently reduced to account
for 's (ex-spouse's) monthly payment. This provi-
sion shall become effective ((ro—more—than 30—days)) as soon
as administratively possible after the department's accept-
ance of the order.

(b) If you are a member of PERS Plan 1 or TRS Plan 1, the amount
of service credit awarded to your ex-spouse must be specified in the
order if he or she is awarded a portion of gainsharing payments and
cost-of-living adjustments. Because gainsharing payments and cost-of-
living adjustments are based on service credit, the following para-
graph must be included:

If (ex-spouse) receives a monthly retirement pay-
ment, the department shall use (number) months of serv-
ice credit to calculate future gainsharing payments, if any,
and cost-of-living adjustments when he or she becomes eligi-
ble.

(7) How will my account be affected if the department accepts the
property division dissolution order ArTER my retirement?

(a) The department will split your retirement account only if you
selected your ex-spouse to receive survivor benefits at the time you
retired. If you did not select your ex-spouse to receive survivor ben-
efits at the time you retired, you cannot use this section. You must
use WAC 415-02-510.

(b) If you selected your ex-spouse to receive survivor benefits
at the time you retired, the rules in subsection (3) (a) through
(()) (d) of this section will apply.
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(c) At the time the department splits your account, your ex-—
spouse will be removed as the survivor beneficiary on your account.

(d) Regardless of his or her age, your ex-spouse will begin re-
ceiving a monthly payment the first month after the department has ac-
cepted the dissolution order.

(8) If the property division dissolution order is dated ArTER my
retirement, how will my monthly retirement allowance be calculated af-
ter the split?

(a) The dissolution order must state the exact dollar amount your
ex—-spouse 1is to receive as his or her separate monthly payment. The
following describes how the new amount of your monthly retirement al-
lowance will be calculated, assuming your ex-spouse was awarded a
monthly payment of ((eme—theousanddettars)) S$1,000 in the dissolution
order.

Step 1 The department will determine the single life benefit
of your current monthly retirement allowance by
dividing your current monthly allowance by the
survivor option factor (see WAC 415-02-380) in effect
at the time of the split.

Example:

Current monthly retirement allowance = $1679.38

Option factor = 0.9400000

Single life benefit amount = $1679.38/0.9400000 = $1786.57

Step 2 The single life benefit ($1786.57) is divided by your
annuity factor (see WAC 415-02-360) to determine the
current present value of the single life benefit
amount. The annuity factor the department uses is the
factor for your age as of the date of the split.

Example:

Your age at time of the split = 61 years old

Annuity factor for age 61 = 0.0084149

Present value of single life benefit = $1786.57/0.0084149 =
$212,310.31

Step 3 The department then determines the present value of
your ex-spouse's share by dividing your ex-spouse's
monthly payment (as awarded in the dissolution order)
by your ex-spouse's annuity factor. The annuity
factor is the factor for your ex-spouse's age as of
date of the split.

Example:

Ex-spouse's monthly benefit amount = $1000

Ex-spouse's age at time of the split = 67

Annuity factor for age 67 = 0.0095028

Present value of your ex-spouse's monthly bene-
fit = $1000/0.0095028 = $105,232.14

Step 4 Next, the department subtracts your ex-spouse's
present value from the single life benefit present
value. The result is the present value of the benefit
you will receive.

Example:
Present value of single life benefit = $212,310.31
Less present value of ex-spouse's benefit = -105,232.14

Your present value = $107,078.17
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Step 5 The department determines the amount of your new
monthly retirement allowance by multiplying your
present value by your annuity factor.

Example:

Your present value = $107,078.17

Annuity factor = 0.0084149

Your new monthly retirement allowance = $107,078.17 x 0.0084149 =
$901.05

(b) The department determines the percentage of the total present
value each of you will receive by dividing each of your present value
amounts by the single life benefit present value amount.

Example:

Your percentage of the single life benefit present value:
$107,078.17/$212,310.31 = .5043

Your ex-spouse's percentage of the single life benefit present
value: $105,232.14/$212,310.31 = .4957

(9) What language must be used in a property division dissolution
order or amendment that is accepted by the department AFTER my retire-
ment?

(a) The order must include the language provided below. Do not
use the language in RCW 41.50.670(2). The exact dollar amount of your
ex—-spouse's monthly benefit must be specified. Do not use formulas or
percentages.

The Department of Retirement Systems (department) shall cre-
ate an account for (ex-spouse) in the
(name of retirement system and plan) and pay him or her $

(amount) as a monthly benefit payment for his or her
life. To pay for this benefit, 's (retiree's)
monthly retirement benefit payment will be reduced for his
or her life. If (retiree) has any unused contributions re-
maining in his or her account, $ (amount) shall be
transferred to 's (ex-spouse's) account. This pro-
vision shall become effective ((ro—meore—than30—+days)) as
soon as administratively possible after the department's ac-
ceptance of the order.

(b) If the member is in PERS Plan 1 or TRS Plan 1, the amount of
service credit awarded to the ex-spouse must be specified in the order
if he or she is entitled to a portion of gainsharing payments and
cost-of-1living adjustments. Because gainsharing payments and cost-of-
living adjustments are based on service credit, the following para-
graph must be included:

If (ex—-spouse) receives a monthly retirement pay-
ment, the department shall use (number) months of serv-
ice credit to calculate future gainsharing payments, if any,
and cost-of-living adjustments when he or she becomes eligi-
ble.

(10) Is there a maximum payment amount that the department will
pay to my ex-spouse? Yes. See RCW 41.50.670(4) or WAC 415-02-500(10)
for information.

(11) May I amend an existing order that awarded an interest in my
account to my ex-spouse under WAC 415-02-520, and remove my ex-spouse
as my survivor beneficiary? Yes. To remove your ex—-spouse as your sur-
vivor beneficiary, you must submit a "conformed copy" of the court or-
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der splitting your account. A conformed copy is a copy of the order
that has been signed by the judge or commissioner on or after July 1,
2003, and filed with the court. Removing your ex-spouse as your survi-
vor beneficiary will change the amount of your monthly retirement al-
lowance. See WAC 415-02-520(9) for the language that must be used.

Example:

Julio and May were married when Julio retired. Julio chose bene-
fit Option 2 (joint and ((eme—hundred)) 100 percent survivorship) when
he retired, and named May as his survivor beneficiary. Two years after
Julio's retirement, the couple divorced. The court awarded " ( (eme—huon-—
dred)) 100 percent of retirement benefits" to Julio. Julio later
learned that this award did not change the survivor option. Julio may
return to court and obtain an order stating that May is to receive
"SO0" as the dollar amount for her separate monthly benefit. The order
must use the language in WAC 415-02-520(9) and be signed by the court
no sooner than July 1, 2003.

(12) ( (Hoew—muech—is—the feethe department charges for making pay-
ments—direetly to my ex—-spouse? Sce RCW 41-50-680—and WAL
415025001 )—Feor—information-
+1+3))) What happens if I transfer to Plan 3 after the property
division dissolution order has been filed with the department? See WAC
415-02-550 for information.

((+4y)) (13) Terms used:

(a) Department's acceptance - The department's determination that
a dissolution order fully complies with the department's requirements
and RCW 41.50.500.

(b) Dissolution order - RCW 41.50.500.

(c) Plan 3 - WAC 415-111-100.

(d) Vested - The status of a member who has the amount of service
credit required by the member's system and plan for a service retire-
ment when the age requirement is met.

1
T

Footnotes to section:

1 When a court splits your retirement account, the department will establish a separate account for your ex-spouse. Once the account is
established, your account and your ex-spouse's account are not tied in any way.

2 If your ex-spouse was not listed as your survivor beneficiary at retirement, then no postretirement property division dissolution order
(or postretirement amendment) may split your retirement account using WAC 415-02-520.

[Statutory Authority: RCW 41.50.050(5), 41.50.670, 41.50.680,
41.50.790. WSR 06-18-009, § 415-02-520, filed 8/24/06, effective
9/24/06. Statutory Authority: RCW 41.50.050(5), 41.50.500, 41.50.670
et seqg., 41.50.790. WSR 04-09-043, § 415-02-520, filed 4/14/04, effec-
tive 5/15/04; WSR 03-24-049, § 415-02-520, filed 11/26/03, effective
1/1/04. Statutory Authority: RCW 41.50.050(5), 41.50.500,
[41.50.]670-[41.50.]710, [41.50.1790 and 2002 ¢ 158. WSR 03-12-014, §
415-02-520, filed 5/27/03, effective 7/1/03.]

AMENDATORY SECTION (Amending WSR 03-12-014, filed 5/27/03, effective
7/1/03)

WAC 415-02-530 How can a property division dissolution order
give my ex-spouse an interest! in part of my Plan 3 retirement ac-

count? (1) ((Whemay—use—this seetion?
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+a))) You MUST use this section if you are a member of TRS Plan 3,
PERS Plan 3 or SERS Plan 3 and do not have enough service credit to
receive a service retirement from the defined benefit portion of your
retirement plan when you meet the age requirement.
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(2) Dividing a deflned monthly retirement benefit deflned bene-
fit). Your defined monthly retirement benefit may be divided between
you and your ex-spouse.

(a) What language must the property division dissolution order or
amendment include to pay a portion of my defined monthly retirement
benefit to my ex-spouse? The order must use the language in RCW
41.50.670(2), provided below. The order or amendment must state either
a specific dollar amount or percentage of the benefit. It cannot state
both.

If (the obligor) receives periodic retirement

payments as defined in RCW 41.50.500, the department of re-

tirement systems shall pay to (the obligee)
dollars from such payments or percent

of such payments. If the obligor's debt is expressed as a
percentage of his or her periodic retirement payment and the
obligee does not have a survivorship interest in the obli-
gor's benefit, the amount received by the obligee shall be
the percentage of the periodic retirement payment that the
obligor would have received had he or she selected a stand-
ard allowance.

((3¥)) (b) How will the defined benefit portion of my retirement
account be affected if the department accepts the property division
dissolution order BEFORE I retire?

((#=r)) (i) Your ex-spouse will not receive any payments from
your defined benefit portion until you retire.

((Hy)) (4i) If you or your ex-spouse dies before you retire, the
portion of your defined benefit account awarded to your ex-spouse in
the dissolution order ends.

((#4F)) (c) How will the defined benefit portion of my retirement
account be affected if the department accepts the property division
dissolution order ArTER I retire?

((#=)r)) (i) If included in the dissolution order, the department
will begin paying your ex-spouse his or her portion of your defined
benefit payment the first month after the department has accepted the
order.

((Hy)) (4i) If your ex-spouse dies before you, the portion of
your defined benefit payment being paid to him or her will be paid to
you.

((#er)) (iidi) If you die before your ex-spouse, payments to your
ex—-spouse stop unless the department accepted the order at least
( (EhErty)) 30 days before you retired and it required the department
to name your ex-spouse as a survivor beneficiary. See RCW 41.50.700(1)
and 41.50.790.

((#5F)) (d) Is there a maximum payment amount of the defined ben-
efit portion of my retirement account that the property division dis-
solution order can award to my ex-spouse? Yes. See RCW 41.50.670(4)
and WAC 415-02-500(10) for information.
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+7r)) (e) If the property division dissolution order directs the
department to make payments to my ex-spouse, how will the payments be
made? The department will make the required payments as specified in
the dissolution order directly to your ex-spouse.

(f+8+—Hew—mueh—is—the—fee—the—depaftmeﬁt—ehafges—fef—makiﬁg—pay-
5—02-500(11 ' o

-+99) 3) Can I amend my existing order to remove my ex-spouse as
my survivor beneficiary? Yes. To remove your ex—-spouse as your survi-
vor beneficiary, vou must submit a "conformed copy" of the court order
splitting vour account. A conformed copy is a copy of the order that
has been signed by the judge or commissioner on or after July 1, 2003,
and filed with the court. Removing your ex-spouse as survivor benefi-
ciary will change vour retirement benefit. See WAC 415-02-540 (9) and
(14) for the language that must be used.

(4) Dividing a defined contribution account. Your accumulated de-
fined contribution account may be divided between yvou and your ex-
spouse.

(a) What lanquage must be used in a property division dissolution
order to award a portion of my defined contribution account to my ex-
spouse? The order must include the langquage provided in the following
paragraph. The exact dollar amount to transfer to your ex-spouse's de-
fined contribution account must be specified. Do not use formulas or
percentages. (See example in WAC 415-02-500 (14) (b)).

41
T

11—
) (3)

The Department of Retirement Systems (department) shall

split (member's) defined contribution account in
the (name of retirement system and plan) and cre-
ate a separate account for (ex-spouse) . The
amount of $ (amount) shall be transferred from

's (member's) defined contribution account to

's (ex-spouse's) new account. This provision shall
become effective as soon as administratively possible after
the department's acceptance of the order.

(b) Can my entire defined contribution account balance be awarded
to my ex-spouse? Yes, using the language provided in the following

paragraph:
The Department of Retirement Systems (department) shall
transfer (member's) entire defined contribution
account in the (name of retirement system) to a separate ac-
count for (ex—spouse). This provision shall be-

come effective as soon as administratively possible after
the department's acceptance of the order.

(c) If the department accepts the property division dissolution
order BEFORE I retire, how will the department divide my defined con-
tribution account with my ex-spouse?

((#=F)) (i) The amount the dissolution order awards to your ex-
spouse will be deducted from your account and set up in a separate ac-
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count for your ex-spouse ( (order—his—eorher Secial—Sceurity number) ).

Upon acceptance of the order, the department will affect the transfer
of the specified amount as soon as administratively possible. The
amount in vour ex-spouse's separate account will be subject to market
gains and losses after the transfer.

((#HF)) (ii) You and your ex-spouse will manage your individual
portions of the account independently from one another.

((#er)) (iii) You must continue to contribute to your account
during your employment.

((#)) (iv) Your ex-spouse may not contribute to his or her ac-
count.
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) If the department accepts the property division dissolution
order ArFTER I retire, how will the department divide my defined contri-
bution account with my ex-spouse? If yvour defined contribution account
has not been exhausted at the time the department accepts the dissolu-
tion order, the department will divide the remaining funds as speci-
fied in the dissolution order according to subsections (3) and (4) of
this section.

(e) What options does my ex-spouse have in managing his or her
separate defined contribution account? Your ex-spouse may:

(1) Transfer money between the state-managed (WSIB) or the self-
directed (SELF) investment programs; and

(1i) Transfer money among the investment options in the SELF-di-
rected program.

(iii) If you die before a distribution has been made from your
defined contribution account, your beneficiary(ies) must apply for a
lump sum distribution of the funds in your account.

((#e¥)) (iv) If you die before a distribution has been made from
your defined contribution account, your ex-spouse must begin receiving
distribution of his or her funds at that time according to the distri-
bution options in WAC 415-111-310.

(()) (v) If your ex-spouse dies before a distribution has been
made from his or her defined contribution account, your ex-spouse's
beneficiary(ies) must apply for a lump sum distribution of the funds
in his or her account.

((#eF)) (vi) If you die after you begin receiving funds from your
defined contribution account but before your funds have been exhaus-
ted, the remaining balance of the funds will be disbursed to your des-
ignated beneficiary(ies).

((HF)) (vii) If your ex-spouse dies after receiving funds from
his or her account but before the funds have been exhausted, the re-
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maining balance of the funds will be disbursed to your ex-spouse's
designated beneficiary.
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+4¥)) (5) Terms used:

Department's acceptance - Order that fully complies with the

depar nt of retirement systems' requirements and chapter 41.50 RCW.

(a)

tme

(b) Dissolution order - RCW 41.50.500.

(c) Ex—-spouse - WAC 415-02-030.

(d) Obligee - RCW 41.50.500¢(5).

(e) Obligor - RCW 41.50.500(6).

(f) Plan 3 retirement systems - WAC 415-111-100.
(g) Split accounts - WAC 415-02-030.

(h) Survivor benefits - WAC 415-02-030.

Footnote to section:

1 When a court awards an interest in your retirement account, the department is required to pay a portion of your monthly retirement
benefit payments or a portion of your contributions to your ex-spouse.

[Statutory Authority: RCW 41.50.050(5), 41.50.500,
[41.50.]670-[41.50.]1710, [41.50.1790 and 2002 c¢ 158. WSR 03-12-014, §
415-02-530, filed 5/27/03, effective 7/1/03.]

AMENDATORY SECTION (Amending WSR 03-24-049, filed 11/26/03, effective
1/1/04)

WAC 415-02-540 How can my Plan 3 retirement account be split! by
a property division dissolution order? (1) Who may use this section?
You may use this section if:

(a) You are a member of TRS Plan 3, SERS Plan 3 or PERS Plan 3;

(b) You have enough service credit to receive a defined benefit
payment when you meet the age requirement for your system; and

(c) You have or will have a property division dissolution order

or amendment dated on or after July 1, 20032. If your ex-spouse will
be receiving an interest in your account, use WAC 415-02-530.

Certified on 9/29/2022 [ 182 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-063

(2) What are the rules for splitting my account? If you and your
ex—-spouse are eligible, the department will split both portions of
your retirement account (defined benefit and defined contributions)
into two separate accounts - one for you, and one for your ex-spouse.
The rules for splitting your account are different depending on wheth-
er your dissolution order or most recent amendment is dated before or
after retirement.

(3) How will the defined benefit portion of my retirement account
be affected if the department accepts the property division dissolu-
tion order BEFORE I retire?

(a) The department will split your defined benefit account into
two completely separate accounts and create an account for your ex-
spouse for the amount awarded in the defined benefit portion of the
dissolution order under your ex-spouse's Social Security number.

(b) The department will pay each of you a defined benefit, when
eligible, out of your separate accounts.

(c) The amount awarded to your ex-spouse as his or her defined
benefit payment will be a permanent reduction to your defined benefit
payment amount.

(d) Your defined benefit payment will be payable over your life-
time, and your ex-spouse's defined benefit payment will be payable
over his or her lifetime.

(e) You will have the right to pick a survivor option for your
defined benefit payment for your own account.

(f) Your ex-spouse will not have the right to pick a survivor op-
tion for his or her defined benefit payment but may name a beneficiary
to receive any final death payment that may be due.

(g) You may begin receiving your defined benefit payment when el-
igible according to the rules for your system.

(h) Your ex-spouse may begin receiving monthly payments when he
or she reaches age ((sixty—five)) 65, or the first day of the month
following the department's acceptance of the order, whichever is lat-
er. Your ex-spouse must apply for retirement according to the rules
for your system and plan. Your age or retirement eligibility has no
effect on when your ex-spouse is eligible to begin receiving his or
her monthly benefit.

(1) When you or your ex-spouse dies, there will be no impact to
the other person's retirement account, because the accounts are inde-
pendent from one another.

(4) What happens to my defined benefit if my account was split
and then I retire early?

(a) If you are eligible and decide to retire early, or must re-
tire early because of a disability, your monthly retirement benefit
payment will be reduced by an early retirement factor (ERF). See WAC
415-02-320.

(b) To determine the reduction to your benefit because of your
preretirement split (see subsection (3) (c¢) of this section), the ad-
justment to the amount awarded to your ex-spouse in the dissolution
order will be reduced by the ERF used to reduce your benefit.

Example: You are a member of TRS Plan 3 and retire for disability
five years before you are eligible for a service retirement. The dis-
solution order awarded your ex-spouse a monthly benefit of ( (twe—hurn—
dred—fiftydettars)) $250.

Your defined benefit before ERF is $1,000
applied:
EREF (factor for retiring two years 0.61

early)
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Your base benefit: $610 ($1,000 x 0.61 ERF)
Adjustment for divorce split: -$152.50 (ex-spouse's $250 x

0.61 (ERF))
The defined benefit you will $457.50 (8610 - $152.50)

receive:

Your ex-spouse will receive the full monthly amount ($250) that was
awarded to him or her in the dissolution order, regardless of your benefit
amount.

(5) What language must be used in a property division dissolution
order that the department accepts BEFORE I retire to pay a portion of
my monthly defined benefit payment to my ex-spouse? The order must use
the language provided below. Do not use the language in RCW
41.50.670(2). The exact dollar amount of your ex-spouse's defined
monthly benefit payment must be specified. Do not use formulas or per-—
centages.

The Department of Retirement Systems (department) shall cre-
ate a defined benefit monthly account for (ex—
spouse) in the (name of retirement system and
plan) . When (ex-spouse) becomes eligible for monthly
payments, [s]he (upon application) will begin to receive
S per month for the remainder of his/her lifetime. When
(member) becomes eligible for monthly payments,
[s]he (upon application) will begin to receive the calcula-
ted monthly benefit less the amount herein specified for
(ex-spouse) . This provision shall become effective

re—meore—than—30—€days)) as soon as administratively possi-

((
le after the department's acceptance of the order.

(6) If ordered in the dissolution order, how will the department
split my preretirement defined contribution account?

(a) The amount the dissolution order awards to your ex-spouse
will be deducted from your defined contribution account and set up in
a separate account for your ex-spouse under his or her Social Security
number. Upon acceptance of the order, the department will affect the
transfer of the specified amount as soon as administratively possible.
The amount in your ex-spouse's separate account will be subject to
market gains and losses after the transfer.

(b) You and your ex-spouse will manage your separate accounts in-
dependently from one another.

(c) You must continue to contribute to your account during your
employment.

(d) Your ex-spouse may not contribute to his or her account.

(7) What options does my ex-spouse have in managing his or her
separate defined contribution account? Your ex-spouse may:

(a) Transfer money between investment programs (state-managed
(WSIB) or self-directed (SELF)); and

(b) Transfer money among the investment options in the SELF-di-
rected program.

(8) How will the department make distributions to my ex-spouse
and me out of our defined contribution accounts?

(a) You must be separated from employment before funds in your
account can be distributed according to your distribution choice.

(b) Your ex-spouse may begin receiving distribution of the funds
in his or her account at any time according to his or her distribution
choice.

(c) Both you and your ex-spouse will have the same distribution
options as outlined in WAC 415-111-310.
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(d) If you die before a distribution has been made from your de-
fined contribution account, your beneficiary(ies) must apply for a
lump sum death benefit from your account.

(e) If your ex-spouse dies before a distribution has been made
from his or her account, your ex-spouse's beneficiary(ies) must apply
for a lump sum death payment from his or her account.

(f) If you die after you begin receiving funds but before the
funds in your account have been exhausted, the balance will be paid to
your designated beneficiary(ies).

(g) If your ex-spouse dies after receiving funds but before the
funds in his or her account have been exhausted, the balance will be
paid to your ex-spouse's designated beneficiary(ies).

(9) What language must be used in a property division dissolution
order to award a portion of my defined contribution account to my ex-
spouse? The order must include the language provided in the following
paragraph. The exact dollar amount to transfer to your ex-spouse's de-
fined contribution account must be specified. Do not use formulas or
percentages. (See example in WAC 415-02-500 ((+5))) (14) (b)).

The Department of Retirement Systems (department) shall

split (member's) defined contribution account in
the (name of retirement system and plan) and create
a separate account for (ex-spouse) . The amount of
S (amount) shall be transferred from 's (mem-—
ber's) defined contribution account to 's (ex—-spou-

se's) new account. This provision shall become effective

( (F—moere—than—30—+€cays)) as soon as administratively possi-

ble after the department's acceptance of the order.

(10) Can my entire defined contribution account balance be awar-
ded to my ex-spouse? Yes, using the language provided in the following

paragraph:
The Department of Retirement Systems (department) shall
transfer (member's) entire defined contribution ac-
count in the (name of retirement system) to a separate ac-—-
count for (ex—spouse). This provision shall become

effective as soon as administratively possible after the de-
partment's acceptance of the order.

(11) Can I amend an existing order that has awarded an interest
in my account to my ex-spouse under WAC 415-02-530 and remove my ex-
spouse as my survivor beneficiary? Yes. To remove your ex-spouse as
your survivor beneficiary, you must submit a "conformed copy" of the
court order splitting your account. A conformed copy is a copy of the
order that has been signed by the judge or commissioner on or after
July 1, 2003, and filed with the court. Removing your ex-spouse as
survivor beneficiary will change your retirement benefit. See WAC
415-02-540 (9) and ((4+3))) (14) for the language that must be used.

Example:

Julio and May were married when Julio retired. Julio chose survi-
vor Option 2 (joint and ((eme—hundred)) 100 percent survivorship) when
he retired. This meant that if Julio died, May would receive monthly
survivor benefits. Two years after Julio's retirement, the couple di-
vorced. The court awarded " ( (eme—hundred)) 100 percent of retirement
benefits" to Julio. Julio later learned that this award did not change
the survivor option. Julio can return to court and obtain an order
stating that May is to receive "$0" as the dollar amount for her sepa-
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rate monthly benefit. The order must use the language in WAC
415-02-540 and be signed by the court no sooner than July 1, 2003.

((+4)) (12) If the dissolution order or amendment is dated AFTER
my retirement, how will my defined monthly retirement benefit payment
be split?

(a) The department will split your defined monthly retirement
benefit payment only if you selected your ex-spouse to receive a sur-
vivor benefit at the time you retired. If you did not select your ex-
spouse to receive a survivor benefit at the time you retired, you can-
not use this section. You must use WAC 415-02-530.

(b) If you selected your ex-spouse to receive survivor benefits
at the time you retired, the rules in subsection (3) (a) through (f) of
this section will apply.

(c) At the time the department splits your account, your ex-—
spouse will be removed as the survivor beneficiary on your account.

(d) Regardless of his or her age, your ex-spouse will begin re-
ceiving a monthly benefit payment the first month after the department
accepts the property division dissolution order.

((3=r)) (13) If the dissolution order or amendment is dated AFTER
my retirement, how will my monthly retirement benefit be calculated
after the split?

(a) The dissolution order must state the exact dollar amount your
ex—-spouse 1is to receive as his or her separate monthly benefit. The
following describes how the new amount of your benefit will be calcu-
lated assuming your ex-spouse was awarded a monthly benefit of ((s&¢
hundred—dedtars)) $600 in the dissolution order.

Step 1 The department will determine the single life benefit
of your current monthly benefit payment by dividing
your currently monthly benefit payment by the
survivor option factor (see WAC 415-02-380) in effect
at the time of the split.

Example:

Currently monthly benefit = $1200

Option factor = 0.865

Single life benefit amount = $1200/0.865 = $1387.28

Step 2 The single life benefit ($1387.28) is divided by your
annuity factor (see WAC 415-02-340) to determine the
current present value of the single life benefit
amount. The annuity factor the department uses is the
factor for your age as of the date of the split.

Example:

Your age at time of the split = 61 years old

Annuity factor for age 61 = 0.0065448

Present value of single life benefit = $1387.28/0.0065448 =
$211,966.75

Step 3 The department then determines the present value of
your ex-spouse's share by dividing your ex-spouse's
monthly benefit amount (as awarded in the dissolution
order) by your ex-spouse's annuity factor. The
annuity factor is the factor for your ex-spouse's age
as of date of the split.

Example:
Ex-spouse's monthly benefit amount = $600
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Ex-spouse's age at time of the split = 67

Annuity factor for age 67 = 0.0076715

Present value of your ex-spouse's monthly benefit =$600/0.0076715
= §78,211.56

Step 4 Next, the department subtracts your ex-spouse's
present value from the single life benefit present
value. The result is the present value of the benefit
you will receive.

Example:
Present value of single life benefit = $211,966.75
Less present value of ex-spouse's benefit = =78,211.56

Your present value = $133,755.19

Step 5 The department determines your new monthly benefit
amount by multiplying your present value by your
annuity factor.

Example:

Your present value = $133,755.19

Annuity factor = 0.0065448

Your new monthly benefit amount = $133,755.19 x 0.0065448 =
$875.40

(b) The department determines the percentage of the total present
value each of you will receive by dividing each of your present value
amounts by the single life benefit present value amount.

Example:
Your percentage of the single life benefit present value:
$133,755.19/$211,966.75 = .6310

Your ex-spouse's percentage of the single life benefit present
value:
$78,211.56/$211,966.75 = .3690

((++3>)) (14) What language must the postretirement property di-
vision dissolution order or most recent amendment include to split my
monthly defined benefit payment with my ex-spouse? Do not use the lan-
guage in RCW 41.50.670(2). The order must include the language provi-
ded in the following paragraph. The exact dollar amount of your ex-
spouse's monthly benefit payment must be specified. Do not use formu-
las or percentages. (See example in WAC 415-02-500 ((4F5))) (14) (b).)

The Department of Retirement Systems (department) shall cre-
ate a defined benefit account for (ex-spouse) in
the (name of retirement system and plan) and pay
him or her $ (amount) for his or her life. To pay for
this benefit, (member's) monthly defined benefit
payment will be reduced for life. This provision shall be-
come effective ((re—mere—than30—days)) as soon as adminis-
tratively possible after the department's acceptance of the
order.

((44))) (15) How will the department split my postretirement de-
fined contribution account? If your defined contribution account has
not been fully disbursed at the time of the dissolution order, the de-
partment will split the remaining portion of your defined contribution
according to the provisions of subsections (6) through (9) of this
section.

Certified on 9/29/2022 [ 187 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-063

((H+5))) (16) Is there a maximum payment that a property division
dissolution order can award to my ex-spouse? Yes. See RCW 41.50.670(4)
and WAC 415-02-500(10) for information.

(( i

Department's acceptance - A dissolution order that fully com-
plies with the department of retirement systems' requirements and
chapter 41.50 RCW.

(b) Dissolution order - RCW 41.50.500.

(c) Ex—-spouse - WAC 415-02-030.

(d) Split accounts - WAC 415-02-030.

(e) Survivor benefits - WAC 415-02-030.

(f) Plan 3 retirement systems - WAC 415-111-100.
(g) TRS - Teachers' retirement system.

Footnotes to section:

1 When a court splits your retirement account, the department will establish a separate account for your ex-spouse. Once the account is
established, your account and your ex-spouse's account are not tied in any way.

2 If an ex-spouse was not listed as the member's survivor beneficiary at retirement, then no postretirement property division order (or
postretirement amendment) may split the member's retirement account using WAC 415-02-540.

[Statutory Authority: RCW 41.50.050(5), 41.50.500, [41.50.]1670 et
seq., [41.50.]1790. WSR 03-24-049, § 415-02-540, filed 11/26/03, effec-
tive 1/1/04. Statutory Authority: RCW 41.50.050(5), 41.50.500,
[41.50.]670-[41.50.]1710, [41.50.]1790 and 2002 ¢ 158. WSR 03-12-014, §
415-02-540, filed 5/27/03, effective 7/1/03.]

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency.

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 415-02-720 What does the department charge for
processing split payments?
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WSR 22-19-064
PROPOSED RULES
OFFICE OF THE

INSURANCE COMMISSIONER
[Insurance Commissioner Matter R 2022-03—Filed September 16, 2022, 2:35 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-13-063.

Title of Rule and Other Identifying Information: Accessing and
receiving health care services and benefits.

Hearing Location(s): On October 25, 2022, at 10:30 a.m., Zoom
meeting: Detailed information for attending the Zoom meeting is posted
on the office of the insurance commissioner's (OIC) website https://
WWW.1insurance.wa.gov/accessing-and-receiving-health-care-services-and-
benefits-r-2022-03.

Date of Intended Adoption: October 27, 2022.

Submit Written Comments to: Shari Maier, P.O. Box 40255, Olympia,
WA 98504-0255, email rulescoordinator@oic.wa.gov, fax 360-586-3109, by
October 26, 2022.

Assistance for Persons with Disabilities: Contact Katie Bennett,
phone 360-725-7013, fax 360-586-2023, TTY 360-586-0241, email
Katie.Bennettloic.wa.gov, by October 26, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To amend existing rules as needed to be
consistent with chapter 213, Laws of 2022, regarding audio-only tele-
health.

Reasons Supporting Proposal: In 2022, the legislature enacted
ESHB 1821 (chapter 213, Laws of 2022), which relates to accessing and
receiving audio-only telehealth. OIC needs to make applicable updates
to the existing rules for them to align with the legislation's re-
quirements.

Statutory Authority for Adoption: RCW 48.02.060, 48.43.735.

Statute Being Implemented: ESHB 1821 (chapter 213, Laws of 2022).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Mike Kreidler, Insurance Commissioner, govern-
mental.

Name of Agency Personnel Responsible for Drafting: Shari Maier,
P.0O. Box 40255, Olympia, WA 98504-0255, 360-725-7173; Implementation:
Molly Nollette, P.O. Box 40255, Olympia, WA 98504-0255, 360-725-7000;
and Enforcement: Charles Malone, P.O. Box 40255, Olympia, WA
98504-0255, 360-725-7000.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Simon
Casson, P.0O. Box 40255, Olympia, WA 98504-0255, phone 360-725-7138,
fax 360-586-3109, email Simon.Casson@oic.wa.gov.

Scope of exemption for rule proposal:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. Chapter 19.85 RCW states that ".. an agency
shall prepare a small business economic impact statement: (i) If the
proposed rule will impose more than minor costs on businesses in an

industry! .." The small business economic impact statement (SBEIS) must
include ".. a brief description of the reporting, recordkeeping, and
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other compliance requirements of the proposed rule, and the kinds of
professional services that a small business is likely to need in order
to comply with such requirements .. to determine whether the proposed

rule will have a disproportionate cost impact on small businesses.?"

1 RCW 19.85.030: http://app.leg.wa.gov/RCW/default.aspx?cite=19.85.030.
2 RCW 19.85.040: http://app.leg.wa.gov/RCW/default.aspx?cite=19.85.040.

This rule proposal is exempt from requirements of the Regulatory
Fairness Act. Based on findings in the cost-benefit analysis, the
costs of compliance estimated by OIC are minor costs on businesses as
defined by RCW 19.85.020(2).

The proposed rule also amends the definition of "Established re-
lationship”" in WAC 284-170-130(13), which broadens the scope to in-
clude at least one in-person appointment within the past three years,
or at least one real-time interactive appointment using both audio and
video technology for health care services included in the essential
health benefits category of mental health and substance use disorder
services.

The analysis of the impacts of this rule determined that there
are no substantive costs for the parties involved. OIC has applied a
default cost of compliance ($100) to determine whether the rule would
have a disproportionate effect on small businesses, as defined in RCW
19.85.020(3) .

Below are calculations for minor cost thresholds across stake-
holders that classify as a small business based on the best analogous
NAICS types. Although it is unlikely these rules would result in even
the full default cost of compliance, the minor cost does not exceed
any of the thresholds for any of the small business stakeholders.

OIC had determined that the proposed rule could potentially offer
increased benefit to the small businesses as this proposed rule pro-
vides them the potential for increased patient revenue and some re-
duced overhead costs by virtue of being able to provide care via au-
dio-only telemedicine.

For these reasons, the proposed rules do not impose more-than-mi-
nor costs on businesses as defined by RCW 19.85.020(2).

Minor
Cost
Estimate -
1% of
2019 Average | Avg Annual
Industry Estimated number of Payroll
NAICS Cost of employees/ | (0.01*AvgPa
Code Compliance Industry Description NAICS Code Title business »
621111 $100.00 Offices of physicians, except | Health care and social 29 $968.28
mental health assistance
621112 $100.00 Offices of mental health Health care and social 5 $482.23
physicians assistance
621210 $100.00 Offices of dentists Health care and social 9 $454.52
assistance
621320 $100.00 Offices of optometrists Health care and social 7 $375.00
assistance
621330 $100.00 Offices of mental health Health care and social 9 $379.98
practitioners assistance
621340 $100.00 Offices of specialty therapists | Health care and social 15 $472.87
assistance
621399 $100.00 Offices of miscellaneous Health care and social 5 $329.79
health practitioners assistance
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Minor
Cost
Estimate -
1% of
2019 Average | Avg Annual
Industry Estimated number of Payroll
NAICS Cost of employees/ | (0.01*AvgPa
Code Compliance Industry Description NAICS Code Title business »)
621410 $100.00 Family planning centers Health care and social 37 $549.48
assistance
621420 $100.00 Outpatient mental health Health care and social 47 $523.24
centers assistance

OIC has determined that the proposed rule does not impose more-
than-minor costs (as defined by RCW 19.85.020(2)) on small businesses.

September 16, 2022
Mike Kreidler
Insurance Commissioner

OTS-4074.2

AMENDATORY SECTION (Amending WSR 21-24-029, filed 11/22/21, effective
12/23/21)

WAC 284-170-130 Definitions. Except as defined in other sub-
chapters and unless the context requires otherwise, the following def-
initions shall apply throughout this chapter.

(1) "Adverse determination" has the same meaning as the defini-
tion of adverse benefit determination in RCW 48.43.005, and includes:

(a) The determination includes any decision by a health carrier's
designee utilization review organization that a request for a benefit
under the health carrier's health benefit plan does not meet the
health carrier's requirements for medical necessity, appropriateness,
health care setting, level of care, or effectiveness or is determined
to be experimental or investigational and the requested benefit is
therefore denied, reduced, or terminated or payment is not provided or
made, in whole or in part for the benefit;

(b) The denial, reduction, termination, or failure to provide or
make payment, in whole or in part, for a benefit based on a determina-
tion by a health carrier or its designee utilization review organiza-
tion of a covered person's eligibility to participate in the health
carrier's health benefit plan;

(c) Any prospective review or retrospective review determination
that denies, reduces, or terminates or fails to provide or make pay-
ment in whole or in part for a benefit;

(d) A rescission of coverage determination; or
(e) A carrier's denial of an application for coverage.

(2) "Allowed amount" has the meaning set forth in RCW 48.43.005.
(3) (&) "Audio-only telemedicine" means the delivery of health
care services through the use of audio-only technology, permitting re-
al-time communication between the patient at the originating site and
the provider, for the purpose of diagnosis, consultation, or treat-

ment.
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(b) "Audio-only telemedicine" does not include:

(1) The use of facsimile, email, or text messages, unless the use
of text-like messaging is necessary to ensure effective communication
with individuals who have a hearing, speech, or other disability; or

(ii) The delivery of health care services that are customarily
delivered by audio-only technology and customarily not billed as sepa-
rate services by the provider, such as the sharing of laboratory re-
sults.

(4) "Authorization" or "certification" means a determination by
the carrier that an admission, extension of stay, or other health care
service has been reviewed and, based on the information provided,
meets the clinical requirements for medical necessity, appropriate-
ness, level of care, or effectiveness in relation to the applicable
health plan.

(5) "Clinical review criteria" means the written screens, or
screening procedures, decision rules, medical protocols, or clinical
practice guidelines used by the carrier as an element in the evalua-
tion of medical necessity and appropriateness of requested admissions,
procedures, and services, including prescription drug benefits, under
the auspices of the applicable health plan. Clinical approval criteria
has the same meaning as clinical review criteria.

(6) "Covered health condition" means any disease, illness, injury
or condition of health risk covered according to the terms of any
health plan.

(7) "Covered person" or "enrollee" means an individual covered by
a health plan including a subscriber, policyholder, or beneficiary of
a group plan.

(8) "Disciplining authority" has the meaning set forth in RCW
18.130.020.

(9) "Distant site" has the meaning set forth in RCW 48.43.735.

(10) "Emergency medical condition" means the emergent and acute
onset of a symptom or symptoms, including severe pain or emotional
distress, that would lead a prudent layperson acting reasonably to be-
lieve that a health condition exists that requires immediate medical,
mental health, or substance use disorder treatment attention, if fail-
ure to provide medical, mental health, or substance use disorder
treatment attention would result in serious impairment to bodily func-
tions or serious dysfunction of a bodily organ or part, or would place
the person's health in serious jeopardy.

(11) "Emergency services" has the meaning set forth in RCW
48.43.005.

(12) "Enrollee point-of-service cost-sharing" or "cost-sharing"
has the meaning set forth in RCW 48.43.005.

(13) "Established relationship" means the provider providing au-

dio-only telemedicine has access to sufficient health records to en-
sure safe, effective, and appropriate care services and:

(a) For health care services included in the essential health
benefits category of mental health and substance use disorder serv-
ices, including behavioral health treatment:

(i) The covered person has had, within the past three years, at
least one in-person appointment ( (withia—thepast—year)), or at least

one real-time interactive appointment using both audio and video tech-
nology, with:

(A) The provider providing audio-only telemedicine ( (+—with) )

(B) A provider employed at the same medical group, at the same
clinic, or by the same integrated delivery system operated by a carri-
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er licensed under chapter 48.44 or 48.46 RCW as the provider providing
audio-only telemedicine((+)); or ( (wtth))

(C) A locum tenens or other provider who is the designated back
up or substitute provider for the provider providing audio-only tele-
medicine who is on leave and is not associated with an established
medical group, clinic, or integrated delivery system operated by a
carrier licensed under chapter 48.44 or 48.46 RCW; or

((#y)) (ii) The covered person was referred to the provider pro-
viding audio-only telemedicine by another provider who has:

(A) Had, within the past three years, at least one in-person ap-
pointment, or at least one real-time interactive appointment using
both audio and video technology, with the covered person ( (within—the
past—year—and—has) ) and

(B) Provided relevant medical information to the provider provid-
ing audio-only telemedicine.

(C) A referral includes circumstances in which the provider who
has had at least one in-person appointment, or at least one real-time
interactive appointment using both audio and video technology, with
the covered person participates in the audio-only telemedicine encoun-
ter with the provider to whom the covered person has been referred.

(b) For any other health care service:

(1) The covered person has had, within the past two years, at
least one in-person appointment, or, until January 1, 2024, at least
one real-time interactive appointment using both audio and video tech-
nology, with:

(A) The provider providing audio-only telemedicine; or

(B) A provider employed at the same medical group, at the same
clinic, or by the same integrated delivery system operated by a carri-
er licensed under chapter 48.44 or 48.46 RCW as the provider providing
audio-only telemedicine; or

(C) A locum tenens or other provider who is the designated back
up or substitute provider for the provider providing audio-only tele-
medicine who is on leave and is not associated with an established
medical group, clinic, or integrated delivery system operated by a
carrier licensed under chapter 48.44 or 48.46 RCW; or

(1i) The covered person was referred to the provider providing
audio-only telemedicine by another provider who has:

(A) Had, within the past two years, at least one in-person ap-
pointment or, until January 1, 2024, at least one real-time interac-
tive appointment using both audio and video technology, with the cov-
ered person; and

(B) Provided relevant medical information to the provider provid-
ing audio-only telemedicine.

(C) A referral includes circumstances in which the provider who
has had at least one in-person appointment, or, until January 1, 2024,
at least one real-time interactive appointment using both audio and
video technology, with the covered person participating in the audio-
only telemedicine encounter with the provider to whom the covered per-
son has been referred.

(14) "Facility" means an institution providing health care serv-
ices including, but not limited to, hospitals and other licensed inpa-
tient centers, ambulatory surgical or treatment centers, skilled nurs-
ing centers, residential treatment centers, diagnostic, laboratory,
and imaging centers, and rehabilitation and other therapeutic set-
tings, and as defined in RCW 48.43.005.

(15) "Formulary" means a listing of drugs used within a health
plan.
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(16) "Grievance" has the meaning set forth in RCW 48.43.005.

(17) "Health care provider" or "provider" means:

(a) A person regulated under Title 18 RCW or chapter 70.127 RCW,
to practice health or health-related services or otherwise practicing
health care services in this state consistent with state law; or

(b) An employee or agent of a person described in (a) of this
subsection, acting in the course and scope of his or her employment.

(18) "Health care service" or "health service" means that service
offered or provided by health care facilities and health care provid-
ers relating to the prevention, cure, or treatment of illness, injury,
or disease.

(19) "Health carrier" or "carrier" means a disability insurance
company regulated under chapter 48.20 or 48.21 RCW, a health care
service contractor as defined in RCW 48.44.010, and a health mainte-
nance organization as defined in RCW 48.46.020, and includes "issuers"
as that term is used in The Patient Protection and Affordable Care Act
(P.L. 111-148, as amended (2010)).

(20) "Health plan”™ or "plan" means any individual or group poli-
cy, contract, or agreement offered by a health carrier to provide, ar-
range, reimburse, or pay for health care service except the following:

(a) Long-term care insurance governed by chapter 48.84 RCW;

(b) Medicare supplemental health insurance governed by chapter
48.66 RCW;

(c) Limited health care service offered by limited health care
service contractors in accordance with RCW 48.44.035;

(d) Disability income;

(e) Coverage incidental to a property/casualty liability insur-
ance policy such as automobile personal injury protection coverage and
homeowner guest medical;

(f) Workers' compensation coverage;

(g) Accident only coverage;

(h) Specified disease and hospital confinement indemnity when
marketed solely as a supplement to a health plan;

(1) Employer-sponsored self-funded health plans;

(jJ) Dental only and vision only coverage; and

(k) Plans deemed by the insurance commissioner to have a short-
term limited purpose or duration, or to be a student-only plan that is
guaranteed renewable while the covered person is enrolled as a regular
full-time undergraduate or graduate student at an accredited higher
education institution, after a written request for such classification
by the carrier and subsequent written approval by the insurance com-
missioner.

(21) "Hospital" has the meaning set forth in RCW 48.43.735.

(22) "Indian health care provider" means:

(a) The Indian Health Service, an agency operated by the U.S. De-
partment of Health and Human Services established by the Indian Health
Care Improvement Act, Section 601, 25 U.S.C. Sec. 1661;

(b) An Indian tribe, as defined in the Indian Health Care Im-
provement Act, Section 4(14), 25 U.S.C. Sec. 1603(14), that operates a
health program under a contract or compact to carry out programs of
the Indian Health Service pursuant to the Indian Self-Determination
and Education Assistance Act (ISDEAA), 25 U.S.C. Sec. 450 et seq.;

(c) A tribal organization, as defined in the Indian Health Care
Improvement Act, Section 4(26), 25 U.S.C. Sec. 1603(26), that operates
a health program under a contract or compact to carry out programs of
the Indian Health Service pursuant to the ISDEAA, 25 U.S.C. Sec. 450
et seqg.;
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(d) An Indian tribe, as defined in the Indian Health Care Im-
provement Act, Section 4(14), 25 U.S.C. Sec. 1603(14), or tribal or-
ganization, as defined in the Indian Health Care Improvement Act, Sec-
tion 4(26), 25 U.S.C. Sec. 1603(26), that operates a health program
with funding provided in whole or part pursuant to 25 U.S.C. Sec. 47
(commonly known as the Buy Indian Act); or

(e) An urban Indian organization that operates a health program
with funds in whole or part provided by Indian Health Service under a
grant or contract awarded pursuant to Title V of the Indian Health
Care Improvement Act, Section 4(29), 25 U.S.C. Sec. 1603(29).

(23) "Managed care plan" means a health plan that coordinates the
provision of covered health care services to a covered person through
the use of a primary care provider and a network.

(24) "Medically necessary" or "medical necessity" in regard to
mental health services and pharmacy services is a carrier determina-
tion as to whether a health service is a covered benefit because the
service is consistent with generally recognized standards within a
relevant health profession.

(25) "Mental health provider" means a health care provider or a
health care facility authorized by state law to provide mental health
services.

(26) "Mental health services" means in-patient or out-patient
treatment including, but not limited to, partial hospitalization, res-
idential treatment, out-patient facility-based treatment, intensive
outpatient treatment, emergency services, or prescription drugs to
manage, stabilize, or ameliorate the effects of a mental disorder lis-
ted in the most current version of the Diagnostic and Statistical Man-
ual of Mental Disorders (DSM) published by the American Psychiatric
Association, including diagnoses and treatment for substance use dis-
order.

(27) "Network" means the group of participating providers and fa-
cilities providing health care services to a particular health plan or
line of business (individual, small, or large group). A health plan
network for issuers offering more than one health plan may be smaller
in number than the total number of participating providers and facili-
ties for all plans offered by the carrier.

(28) "Originating site" means the physical location of a patient
receiving health care services through telemedicine, and includes
those sites described in WAC 284-170-433.

(29) "Out-patient therapeutic visit" or "out-patient visit" means
a clinical treatment session with a mental health provider of a dura-
tion consistent with relevant professional standards used by the car-
rier to determine medical necessity for the particular service being
rendered, as defined in Physicians Current Procedural Terminology,
published by the American Medical Association.

(30) "Participating provider" and "participating facility" mean a
facility or provider who, under a contract with the health carrier or
with the carrier's contractor or subcontractor, has agreed to provide
health care services to covered persons with an expectation of receiv-
ing payment, other than coinsurance, copayments, or deductibles, from
the health carrier rather than from the covered person.

(31) "Patient consent" means a voluntary and informed decision by
a patient, following an explanation by the provider or auxiliary per-
sonnel under the general supervision of the provider presented in a
manner understandable to the patient that is free of undue influence,
fraud or duress, to consent to a provider billing the patient or the
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patient's health plan for an audio-only telemedicine service under RCW
48.43.735 or WAC 284-170-433.

(32) "Person" means an individual, a corporation, a partnership,
an association, a joint venture, a joint stock company, a trust, an
unincorporated organization, any similar entity, or any combination of
the foregoing.

(33) "Pharmacy services" means the practice of pharmacy as de-
fined in chapter 18.64 RCW and includes any drugs or devices as de-
fined in chapter 18.64 RCW.

(34) "Primary care provider" means a participating provider who
supervises, coordinates, or provides initial care or continuing care
to a covered person, and who may be required by the health carrier to
initiate a referral for specialty care and maintain supervision of
health care services rendered to the covered person.

(35) "Preexisting condition" means any medical condition, ill-
ness, or injury that existed any time prior to the effective date of
coverage.

(36) "Premium" means all sums charged, received, or deposited by
a health carrier as consideration for a health plan or the continuance
of a health plan. Any assessment or any "membership," "policy," "con-
tract," "service," or similar fee or charge made by a health carrier
in consideration for a health plan is deemed part of the premium.
"Premium" shall not include amounts paid as enrollee point-of-service
cost-sharing.

(37) "Real time communication" means synchronous and live commu-
nication between a provider and a patient. It does not include delayed
or recorded messages, such as email, facsimile or voicemail.

(38) "Same amount of compensation" means providers are reimbursed
by a carrier using the same allowed amount for telemedicine services
as they would if the service had been provided in-person unless nego-
tiation has been undertaken under RCW 48.43.735 or WAC 284-170-433(2).
Where consumer cost-sharing applies to telemedicine services, the con-
sumer's payment combined with the carrier's payment must be the same
amount of compensation, or allowed amount, as the carrier would pay
the provider if the telemedicine service had been provided in person.
Where an alternative payment methodology other than fee-for-service
payment would apply to an in-person service, "same amount of compensa-
tion" means providers are reimbursed by a carrier using the same al-
ternative payment methodology that would be used for the same service
if provided in-person, unless negotiation has been undertaken under
RCW 48.43.735 or WAC 284-170-433(2).

(39) "Service area" means the geographic area or areas where a
specific product is issued, accepts members or enrollees, and covers
provided services. A service area must be defined by the county or
counties included unless, for good cause, the commissioner permits
limitation of a service area by zip code. Good cause includes geo-
graphic barriers within a service area, or other conditions that make
offering coverage throughout an entire county unreasonable.

(40) "Small group plan" means a health plan issued to a small em-
ployer as defined under RCW 48.43.005(34) comprising from one to 50
eligible employees.

(41) "Store and forward technology" has the meaning set forth in
RCW 48.43.735.
(42) "Substance use disorder services" means in-patient or out-

patient treatment including, but not limited to, partial hospitaliza-
tion, residential treatment, or out-patient facility-based treatment,
intensive outpatient treatment, emergency services, or prescription
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drugs to manage, stabilize, or ameliorate the effects of a substance
use disorder listed in the most current version of the Diagnostic and
Statistical Manual of Mental Disorders (DSM) published by the American
Psychiatric Association, including diagnoses and treatment for sub-
stance use disorder.

(43) "Substitute drug" means a prescription medication, drug or
therapy that a carrier covers based on an exception request. When the
exception request is based on therapeutic equivalence, a substitute
drug means a therapeutically equivalent substance as defined in chap-
ter 69.41 RCW.

(44) "Supplementary pharmacy services" or "other pharmacy serv-
ices" means pharmacy services involving the provision of drug therapy
management and other services not required under state and federal law
but that may be rendered in connection with dispensing, or that may be
used in disease prevention or disease management.

(45) "Telemedicine" means the delivery of health care services
through the use of interactive audio and video technology or audio-on-
ly technology, permitting real-time communication between the patient
at the originating site and the provider, for the purpose of diagno-
sis, consultation, or treatment. For purposes of this chapter, "tele-
medicine" does not include facsimile, email, or text messaging, unless
the use of text-like messaging is necessary to ensure effective commu-
nication with individuals who have a hearing, speech, or other disa-
bility.

[Statutory Authority: RCW 48.43.735(9). WSR 21-24-029, § 284-170-130,
filed 11/22/21, effective 12/23/21. Statutory Authority: RCW 48.02.060
and 48.43.765. WSR 21-01-094 (Matter No. R 2019-05), § 284-170-130,
filed 12/11/20, effective 1/11/21. Statutory Authority: RCW 48.02.060.
WSR 16-07-144 (Matter No. R 2016-01), § 284-170-130, filed 3/23/1¢6,
effective 4/23/16.]
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WSR 22-19-070
PROPOSED RULES

DEPARTMENT OF REVENUE
[Filed September 19, 2022, 2:51 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-11-045.

Title of Rule and Other Identifying Information: WAC 458-20-23801
Watercraft excise tax—Watercraft depreciation schedule.

Hearing Location(s): On October 25, 2022, at 11:00 a.m., virtual
meeting. Contact Sierra Crumbaker at SierraC@dor.wa.gov for dial-in/
login information.

Date of Intended Adoption: December 1, 2022.

Submit Written Comments to: Brenton M. Madison, P.O. Box 47453,
Olympia, WA 98504-7453, email Brentonm@dor.wa.gov, fax 360-534-1606,
by November 4, 2022.

Assistance for Persons with Disabilities: Contact Julie King,
phone 360-704-5733, TTY 800-833-6384.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: RCW 82.49.040 requires the department
of revenue (department) to prepare a depreciation schedule (at minimum
annually) for use in the determination of fair market value for water-
crafts, which is the basis for measuring the watercraft excise tax.
The purpose of this rule-making effort is to evaluate the watercraft
depreciation table values in WAC 458-20-23801. The department is pro-
posing amendments to the watercraft depreciation schedule for the fol-
lowing reasons: (1) Watercraft valuation, sales, and registration data
indicated an adjustment to several values in the table was necessary
(as required by RCW 82.49.040), and (2) the department determined the
schedule should be reduced to two columns and that watercrafts should
be assigned to a particular column within the schedule based upon the
length of a vessel, rather than the vessel type. This proposal was
based upon the department's own analysis of watercraft valuation,
sales, and registration data and feedback received from external
stakeholders. The department will solicit additional comments and
feedback from external stakeholders regarding the proposed watercraft
depreciation schedule.

Reasons Supporting Proposal: RCW 82.49.040 requires the depart-
ment to engage in rule-making activities in the adoption of the water-
craft excise tax depreciation schedule. The rule is intended to clari-
fy the department's policies on a number of watercraft excise tax is-
sues and provide taxpayers with an annually updated schedule that re-
flects the recent vessel valuation, sales, and registration data.

Statutory Authority for Adoption: RCW 82.01.060(2), 82.32.300,
82.49.040.

Statute Being Implemented: RCW 82.49.040.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Brenton M.
Madison, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1583; Imple-
mentation and Enforcement: Heidi Geathers, 6400 Linderson Way S.W.,
Tumwater, WA, 360-534-1615.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Brenton
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M. Madison, Interpretations and Technical Advice Division, P.O. Box
47453, Olympia, WA 98504-7453, phone 360-534-1583, fax 360-534-1606.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The proposed rule does not impose more-than-mi-
nor costs on businesses, as the depreciation rate schedule proposed in
the rule is not materially different from the depreciation rate sched-
ule used by the same taxpayers last year. The only changes are depre-
ciation rates, not the method for determining the measure of the wa-
tercraft excise tax.

September 19, 2022
Atif Aziz
Rules Coordinator

0TS-3988.3

AMENDATORY SECTION (Amending WSR 21-22-009, filed 10/21/21, effective
1/1/22)

WAC 458-20-23801 Watercraft excise tax—Watercraft depreciation
schedule. (1) Introduction. This rule addresses the watercraft excise
tax, including an overview of the tax, exemptions from the tax, and
the watercraft depreciation schedule used to determine a watercraft's
fair market value. The rule also addresses administrative issues in-
cluding payment, interest, and penalties ((—anrd—drneludes——examptes)).

(2) Examples. This rule includes examples that identify a number
of facts and then state a conclusion. These examples should only be
used as a general guide. The tax results of other situations must be
determined after a review of all the facts and circumstances.

(3) Definitions and terms. The following definitions and terms
apply throughout this rule.

(a) "Dealer" means a person, partnership, association, or corpo-
ration engaged in the business of selling vessels at wholesale or re-
tail in this state. RCW 88.02.310.

(b) "Fair market wvalue."

(1) In cases where the most recent purchase price of a vessel is
known to the vessel owner, "fair market value" means the purchase
price of the vessel in the year it was purchased. For subsequent
years, "fair market value" means the purchase price of the vessel de-
preciated according to the schedule in subsection (6) of this rule.
RCW 82.49.040.

(ii) In cases where a vessel has been acquired by lease or gift,
or the most recent purchase price of the vessel is not known to the
vessel owner, "fair market value" means the appraised value of the
vessel determined according to subsection (7) of this rule. RCW
82.49.050(1) .

(iii) In cases where the department determines that the purchase
price stated by the owner is not a reasonable representation of the
true "fair market value" of the vessel, the department must appraise
the vessel according to subsection (7) of this rule. RCW 82.49.050(2).

(c) "Owner" means a person who has a lawful right to possession
of a vessel by purchase, exchange, gift, lease, inheritance, or legal
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action whether or not the vessel is subject to a security interest,
and means registered owner where the reference to owner may be con-
strued as either to registered or legal owner. RCW 88.02.310.

(d) ((" "
4
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m" m" 4
+£))) "Vessel" means every watercraft used or capable of being

used as a means of transportation on the water, other than a seaplane.
RCW 88.02.310.

((#gr)) (e) "Waters of this state" means any waters within the
territorial limits of this state as described in 43 U.S.C. Sec. 1312.
RCW 88.02.310.

(4) Overview of the watercraft excise tax.

(a) The watercraft excise tax generally applies to vessels meas-
uring 16 feet or more in overall length. The tax is imposed for the
privilege of using a vessel upon the waters of this state, except
those vessels which are exempt from the tax under subsection (5) of
this rule and under RCW 82.49.020. The tax is imposed on an annual ba-
sis and is equal to the greater of five dollars or one-half of one
percent of a vessel's fair market value.

(b) Persons required to register a vessel with this state under
chapter 88.02 RCW who fail to register their vessel and avoid paying
the watercraft excise tax are guilty of a gross misdemeanor and are
liable for any unpaid excise tax. The department must also impose the
penalties authorized under subsection (9) of this rule and under RCW
82.49.080 and chapter 82.32 RCW.

(c) When a person first registers a vessel in this state, the wa-
tercraft excise tax is imposed beginning with the month in which the
vessel 1s registered through the following June 30th. In cases where
the initial registration period is less than 12 months, the watercraft
excise tax 1s prorated according to the number of months covered by
the registration period. The initial registration is wvalid from the
month of registration through the following June 30th.

(1) The department of licensing may extend or diminish the ini-
tial registration period for purposes of staggered renewal periods un-
der RCW 88.02.560.

(ii) A vessel is considered first registered in this state if in
the immediately preceding 12 month period the vessel was not regis-
tered in this state or was registered in another jurisdiction during
the same period.

(iii) Example 1. Watercraft excise tax computation - Initial ves-
sel registration.

Facts: Dan Carter purchases a 20 foot powerboat from a Washington
dealer in April 2022. The purchase price is $20,000. Dan is a resident
of Washington. Dan registers the vessel with the department of licens-
ing shortly after his purchase, in April 2022.

Result: The department of licensing will issue a registration
decal for the vessel covering the registration period of July 2021
through June 2022 and collect the annual watercraft excise tax liabil-
ity for this registration period in the amount of $25 ($20,000 (pur-
chase price) x .005 (watercraft excise tax rate) x .25 (3 month prora-
ted period April - June 2022)).

(5) Exemptions. The following types of vessels are exempt from
watercraft excise tax:
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a) Those exempt from vessel registration under RCW 88.02.570;

b) Those used exclusively for commercial fishing purposes;

c) Those measuring less than 16 feet in overall length, includ-
rsonal watercraft;

d) Those owned and operated by the United States, another state,
or any municipality or subdivision thereof;

(e) Those owned by a nonprofit organization or association engag-
ed in character building of children under 18 years of age and solely
used for such purposes;

(f) Those held for sale by a dealer, but not rented on a regular
commercial basis; and

(g) Those owned by Indian tribes and tribal members, used in the
exercise of treaty fishing rights, and exempt under WAC 308-93-720.

(6) Depreciation schedule.

(a) RCW 82.49.040 requires the department to prepare a deprecia-
tion schedule annually, for use in determining the fair market wvalue
of vessels, which is the measure of the watercraft excise tax. The
following schedule includes separate depreciation rates for ((three))
two categories of vessels, including a column for the vessel's year of
ownership and columns for the depreciated percentage of the vessel's
value by vessel ((£ype)) length. First, vessel owners must determine
the appropriate column to use, depending on the ((&ype)) length of the
vessel they own. Second, vessel owners must identify the depreciated
percentage of value for their vessel according to the row which corre-
sponds to the number of years they have owned the vessel.

(Powerbe | ((Pewerbe
at)) at))
Vessels less Vessels 30
Year of than 30 feet or
Ownership | ((Sailbeat)) feet more
1 ((1-60)) 1.00 1.00
2 ((6:99)) ((6-84)) 0.83
0.85
3 ((6:85)) 0.76 ((674))
0.75
4 ((679)) 0.70 ((6-67))
0.68
5 ((6:74)) 0.65 ((6-62))
0.63
6 ((6-69)) 0.61 ((6:5%))
0.59
7 ((0-63)) 0.57 0.55
8 ((6-69)) 0.54 ((8-52))
0.53
9 ((8:5%)) 0.51 ((6:49))
0.50
10 ((6:54)) 0.49 ((6-49))
0.48
11 ((6:51)) 0.47 0.46
12 ((648)) 0.45 0.45
13 ((6:44)) 0.43 ((6-44))
043
14 ((6:44)) ((8:39)) 0.42
0.42
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((Powerbe ((Powerbe
at)) at))
Vessels less Vessels 30
Year of than 30 feet or
Ownership | ((Sailbeat)) feet more
15 ((6:44)) ((8:39) 0.42
0.40
16 ((6-44)) ((9%3)) 0.41
17 0.37 041
18 0.35 0.40
19 0.34 0.39
20 0.33 0.39
21 0.32 0.38
22 0.31 0.37
23 0.30 0.36
24 0.29 0.35
((#P) 25 or ((6-43)) ((6:36)) ((6:41))
more 0.28 0.34

(b) Example 2. Standard ((sailbeat)) vessel registration renewal.

Facts: Deborah Peters purchased a 28-foot sailboat in September
2017. The purchase price of the sailboat was $40,000. Deborah is a
Washington resident and the sailboat is used exclusively upon Washing-
ton waters. In June 2022, Deborah renews the vessel's registration for
the upcoming annual period of July 2022 through June 2023.

Result: Deborah will use the column titled " ((Saitbeat)) Vessels
less than 30 feet" to determine the fair market value of her sailboat.
Since Deborah bought the sailboat within the annual period of July
2017 through June 2018, that period is considered Year 1 for purposes
of ownership. Accordingly, the period of July 2022 through June 2023
is considered Year 6 for purposes of ownership. The depreciated wvalue
of the sailboat in Year 6 is equal to ((68)) 61 percent of Deborah's
initial purchase price of $40,000, or (($24+266)) $24,400. Deborah is
subject to watercraft excise tax in the amount of (($+36)) $122
((($2752066)) S$24,400 (fair market value) x .005 (watercraft excise tax
rate)).

(7) Vessel appraisal.

(a) If a vessel has been acquired by lease or gift, or the most
recent purchase price of a vessel is not known to the owner, the de-
partment must appraise the vessel before it can be registered for use
upon the waters of this state.

(b) If the department determines the purchase price of a vessel
reported by the vessel's owner at the time of its registration is not
representative of its fair market value, the department must appraise
the vessel to determine its fair market value. If the appraised value
is less than the reported purchase price, the department will issue a
refund of the overpaid tax. If the appraised value is greater than the
reported purchase price, the department will notify the vessel owner
of the additional tax liability, which must be paid within 30 days of
the department's notice.

(c) If a vessel i1s homemade, the vessel's owner must make a nota-
rized declaration of its value. See RCW 82.49.050(3) for more informa-
tion.

Certified on 9/29/2022 [ 202 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-070

(d) For purposes of this subsection, "appraisal" includes the use
of industry pricing guides, other evaluation tools, and independent
appraisals in order to ascertain the fair market value of a vessel.

(8) Disputes related to a vessel's ((fairmarket—ralue;)) ap-
praised value((+)) or taxability.

(a) Any vessel owner who disputes a vessel's ((
ket—valuve—under REW—82-49-040+)) appraised value under RCW 82.49.050,
or taxable status, may request a review of a tax assessment by filing
a petition with the department as provided in WAC 458-20-100 (Informal
administrative reviews).

(b) If the vessel owner's petition is denied, the vessel owner
may appeal to the board of tax appeals as provided in RCW 82.03.190.
In deciding the case, the board of tax appeals may require an inde-
pendent appraisal of the vessel, the cost of which must be shared be-
tween the vessel owner and the department.

(9) Administration.

(a) Payment of tax. The watercraft excise tax is due and payable
to the department of licensing, county auditor, or other appointed
agent at the time the vessel is registered. A registration will not be
issued or renewed until the watercraft excise tax is paid in full. For
previously registered vessels, watercraft excise tax is due at the
time of the vessel's registration renewal and must be paid prior to
the start of the vessel registration period, which covers the period
of July 1st through June 30th of the following year.

(b) Refunds. Taxpayers who overpay the watercraft excise tax in
full or in part at the time of a vessel's registration are eligible
for a refund of the overpaid tax. Taxpayers are also entitled to re-
ceive interest according to RCW 82.32.060. See RCW 82.49.065 for more
information regarding refunds.

(c) Penalties and interest. An owner of a vessel that is not reg-
istered as required under chapter 88.02 RCW and that avoided payment
of the watercraft excise tax is liable for the following penalties and
interest:

(1) One hundred dollars for the owner's first violation;

(11) Two hundred dollars for the owner's second violation;

(11ii) Four hundred dollars for the owner's third violation and
any successive violations;

(iv) The penalties prescribed under chapter 82.32 RCW; and

(v) The interest prescribed under chapter 82.32 RCW.

[Statutory Authority: RCW 82.01.060(2), 82.32.300, and 82.49.040. WSR
21-22-009, § 458-20-23801, filed 10/21/21, effective 1/1/22.]
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WSR 22-19-071
PROPOSED RULES

WASHINGTON STATE PATROL
[Filed September 19, 2022, 2:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-10-026.

Title of Rule and Other Identifying Information: Chapter 212-80
WAC, Fire protection sprinkler system contractors.

Hearing Location(s): On October 25, 2022, at 9:30 a.m., Call in
1-253-215-8782, Meeting ID 936 8503 7858, Passcode 552488. Hearing to
be held via Zoom.

Date of Intended Adoption: October 26, 2022.

Submit Written Comments to: Kimberly Mathis, Agency Rules Coordi-
nator, 106 11lth Street S.E., Olympia, WA 98507, email
wsprules@wsp.wa.gov, by October 21, 2022.

Assistance for Persons with Disabilities: Contact Kimberly Ma-
this, agency rules coordinator, phone 360-596-4017, email
wsprules@wsp.wa.gov, by October 21, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Chapter 212-80 WAC currently sets a
rule for chapter 18.160 RCW (Fire system sprinkler contractors) and
chapter 18.270 RCW (Fire protection sprinkler fitting). Due to differ-
ing definitions in RCW, and the fact that RCW applies to separate 1li-
censes and certifications within the sprinkler industry; a single WAC
has created confusion when interpreting the rule and determining vio-
lations with appropriate enforcement.

Industry often tries to apply chapter 18.160 RCW requirements to
fitters based on language in chapter 212-80 WAC. Authorities having
jurisdiction are often confused and have misapplied the laws and rule
when creating local licensing and permitting requirements.

Increase fees for certificate of competency holders, sprinkler
filters, and certification exams to continue to adequately support the
program and services offered.

Reasons Supporting Proposal: Updates are to ensure consistency
and clarity.

Statutory Authority for Adoption: Chapter 18.160 and 18.270 RCW.

Statute Being Implemented: Chapter 18.160 and 18.270 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting and Implementa-
tion: Esther Hernandez, Olympia, Washington, 360-596-3913; Enforce-
ment: Washington State Patrol, Olympia, Washington, 360-596-3913.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 provides that a cost-benefit analysis (CBA) is required be-
fore adopting a rule described in subsection (5) of the statute. RCW
34.05.328 (5) (a) (1) makes the requirements applicable to significant
legislative rules of certain identified agencies. Washington state pa-
trol is not one of those identified agencies. The requirements also
apply to any rule of an agency 1f the section is voluntarily made ap-
plicable to the rule by the agency or by a majority vote of the joint
administrative rules review committee. Neither of these conditions
have been met; therefore, the requirement of preparing a CBA is not
applicable to this rule making. See RCW 34.05.328 (5) (a) (ii) .
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This rule proposal, or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party.

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

September 19, 2022
John R. Batiste
Chief

OTS-4051.3

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-001 Purpose. The purpose of this chapter is to adopt
rules to a single statewide standard of performance and compliance for
the licensing of fire protection sprinkler system contractors, the is-
suance of certificates of competency, and the issuance of civil fines
for violations of any provision of chapter 18.160 ((exr—38-2708)) RCW or
any provision of this chapter.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-001, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-001, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-001, filed 2/4/05, effective 3/7/05. Statutory Au-
thority: Chapters 43.63A and 18.160 RCW. WSR 91-14-086 (Order 91-06),
§ 212-80-001, filed 7/1/91, effective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-005 Applicability. This chapter applies to any per-
son performing as a fire protection sprinkler system contractor or
certificate of competency holder as defined in chapter((s)) 18.160
( (ape—3+8-279)) RCW.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-005, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-005, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-005, filed 2/4/05, effective 3/7/05. Statutory Au-
thority: Chapters 43.63A and 18.160 RCW. WSR 91-14-086 (Order 91-06),
§ 212-80-005, filed 7/1/91, effective 8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-010 Definitions. The following definitions will ap-
ply throughout this chapter:

(1) "Authority having jurisdiction (AHJ)" means the organization,
office, or individual responsible for issuing permits, approving lay-
out drawings, enforcing the requirements of a code or standard or ap-
proving materials, an installation, or a procedure. Usually, the AHJ
is the building or fire official of the city or county in which the
job site is located. In certain cases, such as health care facilities,
transient accommodations, and day care facilities, the AHJ is the city
or county building or fire official and the director.

(2) "Certificate" means a certificate of competency granted by
the director under chapter ((F8=2+0—e¥)) 18.160 RCW, and is wvalid
within the state and all political subdivisions, and meets all of the
requirements for license or certification that may be applied by the
political subdivision.

(3) "Citation" means written notification issued by the director
pursuant to RCW 18.160.120 ((exr—38-276-628)) of a civil penalty for a
violation of any provision of chapter 18.160 ((exr—38-278)) RCW or this
chapter. A citation may include, but is not limited to, a description
of the violation(s) and a notice of civil penalty assessment.

(4) "Contractor" means any person that offers to contract for the
design, installation, inspection, testing, maintenance, or repair of a
fire protection sprinkler system or any part of such system under
chapter 18.160 RCW.

(5) "Digital signature" means a secure signature in electronic
form attached to an electronic record. Examples of electronic signa-
tures include a digitized image of a "wet" signature, a graphical rep-
resentation of a handwritten signature (constructed using graphics
software or special fonts), or other icons or representations adopted
by the person with the intent to sign the document. The digital signa-
ture must:

(a) Be unique to the certificate of competency holder;

(b) Be capable of independent verification;

(c) Be under the exclusive control of the certificate of compe-
tency holder;

(d) Transform the electronic record such that a recipient can de-
termine that the record was signed by the certificate of competency
holder; and

(e) Transform the electronic record such that a recipient can de-
termine if the initial record was altered since the transformation was
made.

(6) "Direct supervision" means the person providing direction,
oversight, inspection, and observation of the work performed on the
design, installation, inspection, testing, maintenance, or repair of a
fire protection sprinkler system. Supervision requirements are met
when the supervisor is on the premises for the duration of the working

day.

(7) "Director" means the chief of the Washington state patrol
through the director of fire protection or his or her designee.
(8) "Electronic" means electrical, digital, magnetic, optical,

electromagnetic, or any other form of technology that involves similar
capabilities.
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(9) "Electronic record" means a record generated, communicated,
received, or stored by electronic means for use in an information sys-
tem or for transmission from one information system to another.

(10) "Fire protection sprinkler system" means an assembly of un-
derground or overhead piping beginning at the connection to the pri-
mary water supply, whether public or private, that conveys water with
or without other agents to dispersal openings or devices to extin-
guish, control, or contain fire or other products of combustion.

(11) "Formal hearing”™ means a hearing before a hearings officer
where laws, rules, and evidence are presented, considered, and a deci-
sion is rendered.

(12) "General contractor" means a contractor whose business oper-
ations require the use of more than one building trade or craft for a
single job, project, or building permit. A general contractor includes
a person who superintends, or consults on, in whole or in part, work
that falls within the definition of a contractor.

(13) "Hazard" means a condition which could result in injury or
death to a person or damage to property.

(14) "Hearings request" means the written request for a formal
hearing to contest a civil penalty.

(15) "Inspection" means a visual examination of a fire protection
sprinkler system, or portion of the system, to verify that the system
appears to be in operating condition, is free from physical damage,
and complies with the applicable statutes and regulations adopted by
the state.

(16) "Licensed contractor" means a contractor issued a license to
perform fire protection sprinkler system work by the director pursuant
to WAC 212-80-053 of this chapter.

(17) "Maintenance" means ((ar—inspection——econducted by either—
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fire—proteection—sprinkler Systemand—the)) in water-based fire protec-
tion systems, work performed to keep ((he—system's)) equipment opera-
ble

(18) "Mitigation or hearing officer" is the ((assistant)) state
fire marshal or his or her designee who will preside over an informal,
mitigation conference to discuss a civil penalty that has been as-
sessed against a person for a violation of this chapter.

(19) (("NEPA' means—the National Fire Protection Association—The

) ) "Multipurpose piping sprinkler system((<))" means a piping
system intended to serve both domestic needs in excess of a single
fixture and fire protection needs from one common piping system
throughout the dwelling unit (s).

((=+r)) (20) "Network sprinkler system((+))" means a type of
multipurpose system utilizing a common piping system supplying domes-—
tic fixtures and fire sprinklers where each sprinkler is supplied by a
minimum of three separate paths.

((+3+>r)) (21) "Passive purge system((+))" means a type of sprin-
kler system that serves a single toilet in addition to the fire sprin-
klers.
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(()F)) (22) "Stand-alone sprinkler system( (<)) means a sprin-
kler system where the above ground piping serves only fire sprinklers.
((#r)) (23) "Antifreeze sprinkler system((+))" means a wet pipe

system using automatic sprinklers that contains a liquid solution to
prevent freezing of the system, and is intended to discharge the solu-
tion upon sprinkler operation, followed immediately by water from a
water supply.

((F)) (24) "Dry pipe sprinkler system((+))" means a sprinkler
system employing automatic sprinklers that are attached to a piping
system containing air or nitrogen under pressure, the release of which
(as from the opening of a sprinkler) permits the water pressure to
open a valve known as a dry pipe valve, and the water then flows into
the piping system and out the opened sprinkler.

((vi3>)) (25) "Preaction sprinkler system((<))" means a sprin-
kler system employing automatic sprinklers that are attached to a pip-
ing system that contains air with a supplemental detection system in-
stalled in the same areas as the sprinklers.
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“+)) (26) "NFPA 20" means the selection and installation of
pumps, both centrifugal and positive displacement, that supply ligquid
for a private fire protection system.

((#=>)) (27) "NFPA 24" means the installation of the dedicated
underground fire service main of a water based fire protection system.

((£r)) (28) "NFPA 25" means the inspection, testing, and mainte-
nance of water based fire protection systems.

((28y)) (29) "NICET" means the National Institute for Certifica-
tion in Engineering Technologies.

((#2+F)) (30) "Person" means one or more individuals, legal rep-
resentatives, partnerships, joint ventures, associations, corporations
(whether or not organized for profit), business trusts, or any organ-
ized group of individuals and includes the state, state agencies,
counties, municipal corporations, school districts, and other public
corporations.

((22r)) (31) "Qualified" means an individual who has demonstra-
ted through education, training, examination, or national certifica-
tions the competency, skill, and ability necessary to perform any work
covered or defined by this chapter and chapter((s)) 18.160 ((and
38-2709)) RCW to the satisfaction of a relevant jurisdiction. In mat-
ters of compliance with the licensing and certification requirements
of this chapter and chapter((s)) 18.160 ((aae—38-27+8)) RCW, the rele-
vant jurisdiction shall be the director.

((#23F)) (32) "Repair" means to restore by replacing a part of or
putting together what is torn or broken on the fire protection sprin-
kler system.

((#24>)) (33) "Revoke" means the director will rescind a compa-
ny's license or an individual's certificate. This action causes the
company or individual to cease any work in the fire protection sprin-
kler system field in Washington state.

((#25))) (34) "Suspend" means the director holds a company's 1li-
cense or individual's certificate inactive until such time as the di-
rector determines that the company or individual is in compliance with

Certified on 9/29/2022 [ 208 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-071

the requirements of this chapter and chapter((s)) 18.160 ((ard
18-275)) RCW.

((426))) (35) "Testing" means a procedure used to determine the
status of a system as intended by conducting periodic physical checks
on water-based fire protection systems such as water flow tests, fire
pump tests, alarm tests, and trip tests of dry pipe, deluge, or preac-—
tion valves. These tests follow up on the original acceptance test at
intervals specified in the appropriate chapter of NFPA 25.
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+28))) (36) "Underground" means the portion of the fire protec-

tion sprinkler system that starts at the point where the last nonfire
water use is taken from the supply mains. For the purpose of this sub-
section, "point where the last nonfire water use is taken from the

supply mains" means the ( (peoirt—Fust—doewnstreamofthe Jdast—+tap—Ffeor
a
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last valve, furthest from the riser, where water becomes nonflowing,

which if shut off shuts off only the fire protection sprinkler system.
This subsection does not apply to residential multipurpose piping fire
protection sprinkler systems.
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Residential Example

Street Water Main

Non-Protected
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Valve

Valve
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Valve

======= 38 Sprinkler Riser

Protected Residential
Structure

In this example, the broken lines
represents piping that is considered the
underground sprinkler system main and
requires a Level 1, 2, 3, or Level U
License.

Un-broken lines represent piping that
does not require a Level 1, 2, 3, or Level U
License.

For NFPA 13R Systems there are other
options for the water connection such as
with either a multipurpose piping sprinkler
system or a passive purge system.
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Commercial Example
Street Water Main
: y )

Valve

Non-Protected Protected
Commercial Structure Commercial Structure

Hydrant (O]

Sprinkler Riser
Protected i IHydrant Q
Commercial Structure # .............. I B
Valve In this example, the broken lines
Sprinkler Riser represents piping that is considered the
underground sprinkler system main and

requires a Level 3 or Level U License.

Un-broken lines represent piping that does
not require a Level 3 or Level U License.

((299)) (37) "Violation" means any action, general or specific,
inconsistent with the intent and letter of chapter((s)) 18.160 ((ard
38-279)) RCW and shall be further defined as:

(a) "Level 1 violation" means a violation which poses a minimal
hazard or threat to life and property in the event of a fire.

(b) "Level 2 violation" means a violation which poses a signifi-
cant hazard or threat to life or property in the event of a fire.

(c) "Level 3 violation" means a violation which poses a substan-
tial hazard or threat to life or property in the event of a fire.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-010, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-010, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-010, filed 8/16/05, effective 9/16/05; WSR
05-05-006, § 212-80-010, filed 2/4/05, effective 3/7/05. Statutory Au-
thority: Chapters 43.63A and 18.160 RCW. WSR 92-20-070 (Order 92-08),
§ 212-80-010, filed 10/5/92, effective 11/5/92; WSR 91-14-086 (Order
91-06), § 212-80-010, filed 7/1/91, effective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-015 Compliance. (1) ((Who—neceds—to——comply withthese

rules?)) All fire protection sprinkler system contractors, certificate
of competency holders, ((er—t¥raineess)) and persons who design, in-
stall, inspect, test, or repair, fire protection sprinkler systems or
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any part of such a system will comply with the provisions of this
chapter.

(2) ((Wheo—is—exemptfrom complying with this echapter?)) Excep-
tions to subsection (1) of this section:

(a) Federal, state, and local government employees, or insurance
inspectors when acting in their official capacities.

(b) A person acting under court order.

(c) A person who sells or supplies products or materials to a 1li-
censed contractor.

(d) A registered professional engineer in the state of Washington
acting solely in a professional capacity.

(e) A person issued a certificate of competency by the Washington
state department of labor and industries, under chapter 18.106 RCW, as
a journey-level or residential specialty plumber or supervised plumber
trainee installing a residential network fire protection sprinkler
system connected to potable water who works for a contractor as de-
fined by WAC 212-80-010(4) of this chapter.

(f) An owner or occupier of a single-family residence performing
his or her own installation in that residence. It is the intent of
this subsection that builders or contractors will not install their
own sprinkler systems in single-family residences under their owner-
ship that they plan to sell, lease, or rent.

(g) Full-time employee, or owner of a facility who is qualified
to the satisfaction of the authority having jurisdiction to perform
fire protection sprinkler work in said facility.

(h) An employee of a licensed electrical contractor installing or
testing only the electronic signaling devices of a fire sprinkler sys-
tem.

(1) A person who inspects, field tests, maintains, or repairs
backflow prevention assemblies installed on potable water supplies to
fire sprinkler systems and who is certified as a:

(1) Backflow assembly tester by the Washington state department
of health, under chapters 70.119 RCW and 246-292 WAC; or

(ii) Backflow specialty plumber by the Washington state depart-
ment of labor and industries, under chapters 18.106 RCW and 296-400A
WAC, when repairing backflow prevention assemblies within a building.

(1) Work performed by companies or individuals under these exemp-
tions must still comply with all relevant standards, codes, and local
ordinances relevant to the work being performed. This includes evi-
dencing any and all necessary competency and experience to the local
fire code authority.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-015, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-015, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-015, filed 8/16/05, effective 9/16/05; WSR
05-05-006, § 212-80-015, filed 2/4/05, effective 3/7/05. Statutory Au-
thority: Chapters 43.63A and 18.160 RCW. WSR 94-24-032, § 212-80-015,
filed 12/1/94, effective 1/1/95; WSR 92-20-070 (Order 92-08), §
212-80-015, filed 10/5/92, effective 11/5/92; WSR 91-14-086 (Order
91-06), § 212-80-015, filed 7/1/91, effective 8/1/91.]
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AMENDATORY SECTION (Amending WSR 17-10-031, filed 4/26/17, effective
5/27/17)

WAC 212-80-018 License and certification requirements. (1) Fire
protection sprinkler contractors, only a licensed contractor, who has
at least one certificate of competency holder on staff certified to
license level consistent with the contractor's license, by the direc-
tor, can bid, offer to bid, contract, or perform the designing, in-
stallation, inspection, testing, maintenance, or repair of a NFPA fire
protection sprinkler system or any part of such a system based on the
level of the contractor license. The following levels will apply to
contractor licenses issued by the director:

(a) Level 1 contractor license - Residential structures consis-
tent with the definitions found within NFPA 13D.
(b) Level 2 contractor license - Residential structures consis-

tent with the definitions found within NFPA 13D, NFPA 13R, and NFPA
25. NFPA 24 is applicable only when the water main supplying the fire
sprinkler system is equal to or greater than four inches in size.

(c) Level 3 contractor license - Includes work defined by Levels
1 and 2. This license is applicable to structures and fire protection
sprinkler systems defined in NFPA 13, NFPA 24, and NFPA 25.

(d) Level U contractor license - Specialized license for under-
ground work (NEFPA 24) only.

(e) Level I&T (inspection and testing) contractor license - Spe-
cialized license for inspection and testing work (NFPA 25). This 1i-
cense level allows for inspection or testing of a NFPA 13R or NFPA 13,
wet and dry pipe fire protection sprinkler system, provided that the:

(1) Inspection and testing technician must limit his or her work
on the fire protection sprinkler system to the contractor's license
level; and

(ii) Testing and maintenance of fire protection sprinkler systems
such as preaction, deluge, foam or fire pumps, will be performed only
by contractors who are also qualified and licensed to design and in-
stall that type of system or fire pump.

Chart 1: Fire Protection Sprinkler Contractors

Standard Defining Work to be Performed

Level of Contractor NFPA NFPA NFPA NFPA NFPA
License 13D 13R 13 24 25
Level 1 Contractor Yes No No No No

One- and two-family
dwellings and
manufactured homes

Level 2 Contractor Yes Yes No No Yes
Residential Only if water (See WAC 212-80-018
Occupancies Up To and main supplying (e)(1))
Including Four Stories in the sprinkler
Height system is equal

or greater than 4
inches in size.

(See WAC
212-80-018
(1)(b))
Level 3 Contractor Yes Yes Yes Yes Yes
All Types of (See WAC 212-80-018
Structures (e)(1))
Level U Contractor No No No Yes No

Underground
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Standard Defining Work to be Performed
Level of Contractor NFPA NFPA NFPA NFPA NFPA
License 13D 13R 13 24 25
Level I&T No No No No Yes
Inspection and Inspection/testing only
Testing Contractor (See WAC 212-80-018
(e)(iD))

(2) Fire protection sprinkler system certification - Only a cer-
tificate of competency holder may prepare layout drawings or install,
inspect, test, maintain, or repair a fire protection sprinkler system
or any part of such a system based on his or her ((destgr)) certifica-
tion level.

(a) Design certification - The following levels will apply to de-
sign certifications issued by the director:

(i) Level 1 design certification - NFPA 13D.

(ii) Level 2 design certification - NFPA 13D or NFPA 13R, and un-
derground work (NFPA 24) when the designed and installed underground
main is four inches or greater in size ((er—+insSpeetion;—testing,——and
matrteranee—MNFRPA25)) ) for NFPA 13R.

(iii) Level 3 design certification - NFPA 13, NFPA 13R, or NFPA
13D, and underground work (NFPA 24) ( (—ane—inspection;—testing—and
matnatenranrece—MNFPA—25}))) for NFPA 13D, NFPA 13R, and NFPA 13.

(b) Specialized certifications - The following level will apply
to specialized certifications issued by the director:

(i) Level U certification - NFPA 24; perform and supervise the
installation, inspection, maintenance, repair, and testing of the un-
derground fire protection sprinkler underground piping.

(ii) Level ITT - Inspection and testing technician - NFPA 25 for
inspection or testing of a NFPA 13R or NFPA 13 ( (+—wet—and—dry—pipe
fireproteetion—sprinklier)). The inspection and testing technician
must limit his or her work to the ((inspeetion—and—testing)) employing

(
contractor's license level ( (ander—subseetio
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Chart 2: Fire Protection Sprinkler Certifications
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Level of Certificate of Standard Defining Work That May Be Performed
Competency Holder - ™"NppA 13D | NFPA13R | NFPA 13 NFPA 24 NFPA 25
See Note (1)
Level 1 Design Yes No No No No
Certification
Level 2 Design Yes Yes No Yes ((Xes
Certification (Restricted to only Restricted-to-only
certain NFPA 13R 13R-systems)))
systems) (see WAC No
212-80-018 (1)(b))
Level 3 Design Yes Yes Yes Yes ((Xes))
Certification No
Level U No No No Yes No
Certification
Level ITT No No No No Yes
Certification ((See-subseetion
forexeeptions))
(Limited by
contractor licensing
level
((Fourney-Eevel ¥es ¥es ¥es Ne Ne
SorinklerFi
Residential-Level Yes Yes Only-if Ne Ne
SorinklerFi tor i}
supervision
ofajourney-
level
sprinkler
fitter
Trainee-Level Sprinkler Only+f Only+f Only+f Ne Ne))
Fitter under-the under-the under-the
supervision supervision supervision
ofa ofa of ajotrney-
residentiall | residential/ level
sprinider sprinider fitter
fitter fitter
Chart 3: Certificate Level Required for Level of License
Contractor Level 1 2 3 U I&T
Building Type One- and Dwellings up to All dwellings and | Dedicated Inspection((5))
two-family and including commercial or underground fire | and testing((;and
dwellings and four stories in high occupancy service main of a | maintenanee)) of
manufactured height facilities water based fire water based fire
homes protection system | protection
systems
Certificate of 1 2 3 U ITT
Competency
Holder Level
Needed to Qualify
for
License
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of competency holder from working for more than one licensed contrac-
tor at any one time.

42
T [ S —

ooy
T T

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 17-10-031, §
212-80-018, filed 4/26/17, effective 5/27/17; WSR 14-03-019, §
212-80-018, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-018, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-018, filed 8/16/05, effective 9/16/05; WSR
05-05-006, § 212-80-018, filed 2/4/05, effective 3/7/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-023 Authority having jurisdiction. (1) ((Poes—a—£fire

the—authority having jurisdietion? Yes.)) The fire protection sprin-

kler systems contractor must obtain approval from the authority having
jurisdiction. The authority having jurisdiction must approve plans,
specifications, calculations, contractor's materials and test certifi-
cates, and final approval. The authority having jurisdiction may con-
duct an approved flow test of heads as part of the approval for 13D
fire protection sprinkler systems.

(2) ((2 1 . | 1 1 1 T . : arisdi
tion—is—thedireetor? Yes-)) In certain types of occupancies the au-
thority having jurisdiction may be the director and the building or
fire official of the city or county in which the installation is loca-
ted. Generally, these dual responsibilities occur in health care fa-
cilities, transient accommodations, and day care facilities. In mat-
ters concerning compliance with chapter((s)) 18.160 ((are—38-2+9))
RCW, or this chapter, the director will be considered the authority
having jurisdiction.

{3} ({Who has the responsibility to determine which agency is the
uthority having Jurisdietion?)) It is the responsibility of the 1li-

censed contractor or certificate of competency holder to ascertain
which agency or agencies have jurisdiction. If there is a question of
which agency is the authority having jurisdiction, the licensed con-
tractor or certificate of competency holder should contact the direc-
tor.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-023, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-023, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-023, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-025, filed 7/1/91, effective
8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-033 Posting requirements—License, certificates, and

11cense number (1) ((What—are—the posting requirements for the fire
tifieate?)) All licenses and certificates must be posted as follows:

(a) Each license and certificate issued under chapter 18.160 RCW
must be posted in a conspicuous place in the licensed contractor's
place of business.

b TPy ~Apdb 2 0 Nt 2ot g9y At~ T Q DTN AT + 1 o
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+e)+)) All bids, advertisements, proposals, offers, and installa-
tion drawings for fire protection sprinkler systems must prominently
display the fire protection sprinkler system contractor's license num-
ber.

((#)) (c) A1l inspection and testing certificates, documenta-
tion, or other such records of work must have affixed to them:

(1 ) The inspection and testing technician certificate number;

(ii) The signature of the inspection and testing technician; and

(iii) The date of signature.

(2) (a) Every certificate of competency holder must be in posses-
sion of his or her wallet card and display it upon request to the au-
thority having jurisdiction.

(b) The wallet card must either be on the certificate of compe-
tency holder (wallet, lanvard, article of clothing, etc.) or readily
accessible.

(3) Failure to comply with this section constitutes a Level 1 vi-
olation for each occurrence.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-033, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-05-006, recodified as § 212-80-033,
filed 2/4/05, effective 3/7/05. Statutory Authority: Chapters 43.63A
and 18.160 RCW. WSR 91-14-086 (Order 91-06), § 212-80-100, filed
7/1/91, effective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-038 Municipality, county, or state regulations. (1)

Nothing in this chapter or chapter 18.160 RCW limits the power of a
municipality, county, or state to regulate((s)) the quality and char-
acter of work performed by contractors through a system of permits,
fees, and inspections which are designed to assure compliance with and
aid in the implementation of state and local building laws or to en-
force other local laws for the protection of the public health and
safety.
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sprinkler tradetoobtain a permit? Ne-)) Nothing in this chapter or
chapter 18.160 RCW 1limits the authority of the municipality, county,

or state ((may)) Lo adopt any system of permits requiring submission
to and approval by the municipality, county, or the state of layout
drawings and specifications for work to be performed by contractors
before commencement of the work.

f32 ((Qees—ehaptef—}8T}69—RGW—ef—thi§—ehaﬁter—%imit—the—pgwgf—ef

this—ehapter? Yes+)) A municipality, county, or state may not enact a
regulation or requirement to require any licensing or certification
apart from the requirements provided by chapter 18.160 RCW and this
chapter unless the program was in place before 1991.

4) (( : .. .
dietionrequired before performing sprinkler woerk? Yes-)) Licensed

contractors and certificate of competency holders must comply with the
authority having jurisdiction's requirements to obtain permits or per-
mission before the installation, repair, alteration, or addition of a
fire protection sprinkler system. Failure to comply with this section
constitutes a Level 2 violation.

(a) Except as provided by (b) of this subsection, when a licensed
contractor ((er—eertifiecatehoetder)) submits a bid to work on a fire
protection sprinkler system, the licensed contractor ((er—eertifieate
ketder)) does not need to obtain permits or permission from the au-
thority having jurisdiction.

(b) The licensed contractor or certificate of competency holder
must verify whether a permit or permission is required from the au-
thority having jurisdiction before installing, repairing, altering,
adding, or removing any fire protection sprinkler system.

(5) ((Is—aa—agthefity—hav1ngfﬁgfisdietieﬁ—fequifed—te—vefify—that

id? Yes+)) The authority having jurisdiction's official authorized to
issue building or other related permits must ascertain that the fire
protection sprinkler system contractor is duly licensed by requiring
evidence of a valid fire protection sprinkler system contractor's 1li-
cense and a valid certificate of competency stamp consistent with the
contractor's license.

(6) ((E Chi q e Lo 4 E'_ - [ e : nlk

! ! - -
state? Yes+)) Officials of any municipality, county, or the state are
required to determine compliance with this chapter before awarding any
contracts for the installation, inspection, testing, maintenance, re-
pair, service, alteration, fabrication, or addition of a fire protec-
tion sprinkler system.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-038, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-17-099, § 212-80-038, filed 8/16/05,
effective 9/16/05; WSR 05-05-006, amended and recodified as §
212-80-038, filed 2/4/05, effective 3/7/05. Statutory Authority: Chap-
ters 43.63A and 18.160 RCW. WSR 91-14-086 (Order 91-06), § 212-80-130,
filed 7/1/91, effective 8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-048 Subcontracting. (1) ((When—is—it—not permissible

+a))) Subcontracting work on a fire protection sprinkler system
is not permitted:

((#=)) (a) If the subcontractor does not have a current fire
protection sprinkler system contractor's license consistent with the
level of work preformed on the fire protection sprinkler system; or

((=+)r)) (b) If the inspection and testing work is contracted to
a contractor licensed by the department of labor and industries, but
not a licensed fire protection sprinkler system contractor.

((#)r)) (c) Failure to comply with this section constitutes a
Level 3 violation.

(2) ( (When—is——subecontracting or contracting of fire sprinkler
proteetion system work permitted?)) Subcontracting of any fire sprin-
kler protection system work is permissible:

(a) When a licensed general contractor bids on a project that in-
volves a fire protection sprinkler system. All subcontracting by a 1li-
censed general contractor for fire sprinkler work must be performed by
a licensed fire protection sprinkler system contractor; or

(b) When the subcontractor is a licensed fire protection sprin-
kler system contractor and licensed at a level consistent with the
work performed on the fire protection sprinkler system.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §

212-80-048, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-05-006, § 212-80-048, filed 2/4/05,

effective 3/7/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-053 Application for licensed fire protection sprin-

kler system contractor. (1) ((What—are—the prerequisites—toapply fer
a—fire protection sprinkler system contraector liecense?)) Applicants
seeking a fire protection sprinkler system contractor's license must:

(a) Register the company structure with the secretary of state
(www.sos.wa.gov), RCW 23B.01.200;

(b) Submit a master business application with the department of
licensing (www.dol.wa.gov) or through the department of labor and in-
dustries (www.lni.wa.gov) and receive a unified business identifier
number and ((twedtwe)) 12 digit contractor number;

(c) Obtain a federal tax number from the Internal Revenue Service
(www.1lrs.gov); and

(d) Register as a general or specialty contractor with the de-
partment of labor and industries under chapter 18.27 RCW.

(2) ((onee—the prerequisitesare met;—how doyou getlicensedas
a—fire protection sprinkler contraeter?)) To become a licensed con-

tractor under this chapter, a person must:

(a) Be or have in his or her full-time employ a holder of a valid
certificate of competency whose level is consistent with the license
level the contractor is applying for as provided by WAC 212-80-018. If
the certificate of competency holder is not certified when the fire
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protection sprinkler system contractor submits an application for 1li-
censing, the certificate of competency holder's application must be
submitted at the same time.

(b) Submit an application to the director on forms provided for
the level of fire protection sprinkler system contractor license. The
applicant must complete and provide to the director:

(1) Initial application;

ii) Contractor license background;
v

(

(iii) Affidavit of compliance for licensing; and

(iv) Bond or assignment of deposit.

(c) Pay the fees required under WAC 212-80-073 for the applicable
level of license.

(d) Meet the bonding requirements of WAC 212-80-078.

(e) Provide the business name registered with the department of
labor and industries and provide the ((twetwe)) 12 digit alphanumeric
business license number assigned by that agency.

(3) All information submitted for a fire protection sprinkler
system contractor license must be true and accurate.

(4) Failure to comply with this section constitutes a Level 3 vi-
olation.

(5) If the director finds that information or documents submitted
by an applicant is false, misleading or has been altered in an effort
to meet the requirements, the director will revoke the license pur-
suant to WAC 212-80-205.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-053, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-17-099, § 212-80-053, filed 8/16/05,
effective 9/16/05; WSR 05-05-006, amended and recodified as §
212-80-053, filed 2/4/05, effective 3/7/05. Statutory Authority: Chap-
ters 43.63A and 18.160 RCW. WSR 91-14-086 (Order 91-06), § 212-80-090,
filed 7/1/91, effective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-058 Fire protection sprinkler system contractor 1li-
cense not transferable. (1) ((Fs—a—fire protectionsprinkler system
econtractor's licensetransferable betweencompanies? No—-)) A license
issued under this chapter is not transferable.

(2) ((If—a—euffeﬁtly—}ieeﬁsed—f1fe—pfeteetieﬁ—sp?iﬁklef—systgm
sued—to—a newly formed or incorporatedeempany?)) I1f a currently li-

censed contractor merges or forms another company, that license can be
reissued to the newly formed or incorporated company provided:

(a) The principal officers of the licensed company remain the
same;

(b) The company continues, takes over, or otherwise reestablishes
the bond required by chapter 18.160 RCW for licensing;

(c) The company continues to perform fire protection sprinkler
system contractor work as defined by chapter 18.160 RCW;

(d) The company employs certificate of competency holders of the
appropriate levels; and
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(e) The company meets the criteria necessary for licensing as a
fire protection sprinkler contracting company as defined by chapter
18.160 RCW.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-058, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-058, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-058, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-105, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-063 Contractor responsibilities, certificate of com-

petency holder employment. (1) ((What—are—the requirements—of the
eertifiecate holder({s)2 A fevel I1+—2+—o6+r3)) Any fire protection sprin-

kler system contractor must have at least one full-time certificate of
competency holder, consistent with the license level as provided by
WAC 212-80-018, employed to conduct business.

(2) ((What—happens—ifthe licensed contracter nolongeremploys—a
ecertifieate holder?)) If a certificate of competency holder leaves the
employment of the fire protection sprinkler system contractor, the
contractor must comply with the following:

(a) From the date of separation of the design-only certificate of
competency holder, the contractor will have six months or until the
expiration of the current license, whichever occurs last, to ((submit
a—Rew—apptieation)) come into compliance. In order to be issued a new
license, the contractor must employ a new person (either as owner or
full-time employee) with the appropriate certificate level consistent
with the contractor's license level as provided by WAC 212-80-018.

(b) The licensed contractor must notify the director of the loss
of the primary design certificate of competency holder within ( (£hizr-—
£y)) 30 calendar days. For the purposes of this subsection, ((£hixrty))
30 calendar days commence on the certificate of competency holder's
last day of employment for compensation. The licensed contractor's
failure to notify the director:

(1) Within ((fkEety)) 30 calendar days is a Level 1 violation.

(ii) Within ((sixty)) 60 calendar days is a Level 2 violation.

(iii) After ((eme—hundred—eighty)) 180 calendar days is a Level 3
violation.

(c) A fire protection sprinkler system contractor may renew a 1li-
cense without employing a design certificate of competency holder if
the six-month period crosses into a new license year and all appropri-
ate fees are paid at the time of renewal. During the period in which
the licensed contractor does not have a design certificate of compe-
tency holder, the licensed contractor must limit work on fire protec-
tion sprinkler systems to:

(1) Completing the active phase of existing work in progress
which has been approved by the authority having jurisdiction, and may
not receive new approvals from the authority having jurisdiction with-
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out a design certificate of competency holder's number on the docu-
ments; or

(ii) Continuing installation on approved design plans, however,
the contractor's material and test certificate for the system must be
stamped by a certificate of competency holder in the full-time employ
of the installing contractor.

(d) If a contractor fails to employ a design certificate of com-
petency holder as required in this chapter, and the director has re-
newed the license, the director will suspend the contractor's license
pursuant to WAC 212-80-205. The suspension will remain in effect until
the contractor has a full-time design certificate of competency holder
or a hearings officer denies the director's petition to suspend the
license.

(e) When a licensed contractor no longer employs a design certif-
icate of competency holder, and the contractor has not hired another
design certificate of competency holder, the contractor may not bid on
the design, installation, or repair of a fire protection sprinkler
system, or any part of such system, that requires work inconsistent
with the previously employed design certificate of competency holder's
level.

(f) Any contractor that uses a current or former employee's cer-
tification stamp on any technical drawings not prepared by the ((eexr—
+ifieate—holder)) design certificate of competency holder is in viola-
tion of this chapter.

(g) Failure to comply with (c) through (f) of this subsection
constitutes a Level 3 violation.

(3) ((What—happens—whena Level U or I&T licensed contracterno
lengeremploys—a Level U or ITT certificatehelder?)) If a certificate

of competency holder leaves the employment of a Tevel U or I&T fire
protection sprinkler system contractor, the contractor must comply
with the following:

(a) The licensed contractor is prohibited from continuing the su-
pervision of underground fire sprinkler pipe installation and inspec-
tion, testing, and maintenance, of fire protection sprinkler systems.
Failure to comply with this subsection constitutes a Level 3 violation
and the director may summarily revoke the contractor's license.

(b) The contractor must immediately cease bidding on or starting
any sprinkler work without the appropriate specialty certificate of
competency holder.

(c) The contractor must notify the director within ((¥kirty)) 30
days after the specialty certificate of competency holder's last day
of employment for compensation. Failure to comply with this subsection
constitutes a Level 2 violation and the director may suspend the con-
tractor's license pursuant to WAC 212-80-205.

(4)  ( (What 1 i lis £ ¢} €5 | e .

The contractor is responsible for the work and actions of its employ-
ees regardless of the contractor's knowledge of any wrongdoing. The
director may refuse to issue or renew a license to engage in the fire
protection sprinkler system business for any of the reasons listed in
WAC 212-80-205. The director may suspend or revoke the license or the
certificate of competency holder's certificate to engage in the fire
protection sprinkler system business for any of the reasons listed in
WAC 212-80-205.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-063, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
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18.270.900. WSR 09-01-114, § 212-80-063, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-063, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-110, filed 12/1/94, effective 1/1/95; WSR
91-14-086 (Order 91-06), § 212-80-110, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-068 License renewals. (1) ((When—arefire proteection
sprinkler system contracteor licenses requiredto be renewed?)) All 1i-
censed fire protection sprinkler system contractors desiring to con-
tinue to be licensed must renew their license before January 1 of each
year. The application for renewal must be made upon a form prescribed
by the director. Any contractor not wishing to renew their license at
the beginning of the year should notify the director of the intention
not to renew.

(2) ((What—happens—if the contracter deoes not renew its liecense
by theexpiratiendate?)) A licensed contractor that fails to secure

renewal of the license by the expiration date will:

(a) Not execute contracts for the design, installation, inspec-
tion, testing, maintenance or repair of fire protection sprinkler sys-
tems or any part of such a system in the state of Washington.

(b) Submit a ((mew)) license reinstatement application pursuant
to WAC 212-80-053 to obtain a fire sprinkler protection system con-
tractor license.

(3) ((

2 -)) The director
will not renew a license that has been suspended by the director, or
if the general or specialty license issued by the department of labor
and industries has been suspended or revoked.

(4) ((When—will the direector not restore a fire proteetion sprin-
kler system contractor's suspended lieense?)) In addition to other

provisions of this chapter, any of the following will constitute cause
for the director, not to restore a license that has been suspended:

(a) Nonreceipt of payment of all delingquent fees;
(b) Nonreceipt of a late charge and/or application fee;

(c) Failure to comply with the bonding requirements of chapter
18.160 RCW; or

(d) Failure to obtain or show evidence of having a full-time em-
ployee certified as a certificate of competency holder of the appro-
priate level as defined by chapter 18.160 RCW.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-068, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-068, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-068, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-115, filed 12/1/94, effective 1/1/95; WSR
92-20-070 (Order 92-08), § 212-80-115, filed 10/5/92, effective
11/5/92; WSR 91-14-086 (Order 91-06), § 212-80-115, filed 7/1/91, ef-
fective 8/1/91.]
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AMENDATORY SECTION

Washington State Register,
(Amending WSR 14-03-019,

2/7/14)

WAC 212-80-073 Fire protection
Initial application
$100 only charged once when a person
any fire protection sprinkler system
Annual license fee is paid by the contractor when:
Submitting the application for a license;
Renewing the fire sprinkler system license.
cense fees for each contractor license level are:

cense fees.

(2)
(a)
(b)

(3)

(1)

Except as provided by

Level 1
Level 2
Level 3
Level U
Level I&T

(b)

of this subsection,

cense fee as provided by subsection
prorated based upon the portion of the year such license is in effect,

provided

(a)
(b)

that:

fee is

$100
$300
$1,500
$1,500
$1,000

(2) (a)

Issue 22-19
filed 1/7/14,

or

WSR 22-19-071

effective

sprinkler system contractor 1li-

( (epe—bhundred—dellars))
makes the initial application for
contractor license.

The annual 1i-

the annual 1li-
of this section will be

The annual license fee is allowed to be prorated only once in
the history of the company.

the full annual licensing fees,
by the director for unlicensed operation(s).

When the director finds that a contractor performed work cov-
ered by this chapter and chapter 18.160 RCW, the contractor must pay

in addition to any penalties assessed

(c) The prorated fees are as follows:
Fire Sprinkler System Contractor Initial Prorated License Fees
Month 1 2 3 U I&T
January (($166-00 $366-00 $1:506:00 $1:506:00 $1,600-00))
Not prorated for January

February $92.00 $275.00 $1,375.00 $1,375.00 $920.00
March $83.00 $250.00 $1,250.00 $1,250.00 $830.00
April $75.00 $225.00 $1,125.00 $1,125.00 $750.00
May $67.00 $200.00 $1,000.00 $1,000.00 $670.00
June $58.00 $175.00 $875.00 $875.00 $580.00
July $50.00 $150.00 $750.00 $750.00 $500.00
August $42.00 $125.00 $625.00 $625.00 $420.00
September $33.00 $100.00 $500.00 $500.00 $330.00
October $25.00 $75.00 $375.00 $375.00 $250.00
November $17.00 $50.00 $250.00 $250.00 $170.00
December $8.00 $25.00 $125.00 $125.00 $80.00

(4) ((certifieate)) License fees are nonrefundable once the di-

rector has issued the ((eertifieate)) license.

(5) The director will invoice the annual license and certifica-
tion fees for renewal to the contractor and the certificate of compe-
tency holders. Contractors may receive invoices for the certificate of
competency holders they employ.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-073, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
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18.270.900. WSR 09-01-114, § 212-80-073, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-073, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-120, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

lieense? Ne~)) A fire protection sprinkler system contractor must have
a separate bond conditioned to compensate third-party losses caused by
the acts of the contractor's principal or the principal's servant, of-
ficer, agent, or employees, in conducting the business registered or
licensed under this chapter as follows:

(a) Level 3 or Level "U" fire protection sprinkler system con-
tractor, must file with the director a surety bond executed by a sure-
ty company authorized to do business in the state of Washington, in
the sum of ((ten—thousanddettars)) $10,000; or

(b) Level 1 or Level 2 systems or a contractor to be licensed as
an inspection and testing contractor, must file with the director a
surety bond executed by a surety company authorized to do business in
the state of Washington, in the sum of ( (six—theusand—detiars))
$6,000.

SURETY BOND REQUIREMENT CHART

Level 1 2 3 ) I&T
Building Type
By NFPA Standard NFPA 13D NFPA 13R NFPA 13 NFPA 24 NFPA 25
Bond Amount $6,000 $6,000 $10,000 $10,000 $6,000
This is a separate bond from the one obtained to license with L&I.

(2) ((Can—another—typeof seecurity bond beused otherthanthe
surety bond? Yes—-)) Upon approval by the director, cash or other se-
curity may substitute for a surety bond provided the value matches the
appropriate level of bonding required under subsection (1) of this
section and the following conditions are met:

(a) The value of property must be determined by an appraiser se-
lected by the director and all appraisal fees will be paid by the fire
protection sprinkler system contractor.

(b) The cash or other security substitute will be released one
year after the expiration of the fire protection system contractor 1li-
cense issued by the director provided that there are no claims against
the bond.

(3) ((What—notieceis required for ecancellatioenof abend?)) A
cancellation of a surety bond or insurance policy is effective ( (£hir-
£y)) 30 days after the director receives the cancellation notice or
upon the cancellation date as specified by the surety company whichev-
er occurs first. The cancellation notice must be sent to the director
by certified or registered mail and contain the following information
in this order:

(a) The name of the contractor, exactly as it appears on the con-
tractor's license;
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(b) The contractor's license number (as issued by the department
of labor and industries);

(c) The contractor's business address;

(d) The number of the bond or insurance policy that is to be can-
celed; and

(e) The effective date of the bond that is to be canceled.

(4) ((What—happens—if the bond is canceled or expireswithout=re-
newal?)) If the surety company cancels or revokes the bond or a with-
drawal of the surety company from the bond occurs, the director will
suspend both the fire protection sprinkler system contractor license
issued to the contractor, and the certifications of employee(s) em-
ployed by the contractor pursuant to WAC 212-80-205. The director may
rescind the suspension action when the contractor files a new bond or
reinstatement notice. The director will provide written notice to both
the contractor and certificate of competency holders of the ((Xieense

OF suspension action. ((Fhris—subsecetiondoes—rmot—appty
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[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-078, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-078, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-078, filed 8/16/05, effective 9/16/05; WSR
05-05-006, amended and recodified as § 212-80-078, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 92-20-070 (Order 92-08), § 212-80-125, filed 10/5/92, effective
11/5/92.1

FIRE SPRINKLER CERTIFICATE OF COMPETENCY HOLDER

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-083 Stamps for NFPA 13D, 13R, and 13 systems certifi-
cate of competency holders. Certificate of competency holders for
Level 1, Level 2, Level 3, and Level U will obtain a stamp each cer-
tification year to affix on all sprinkler related documents as provi-
ded by this chapter.

(1) Will the stamp come with my certification? When the director
issues a certificate, the director will provide a Level 1, Level 2,
Level 3, and Level U certificate of competency holder the information
necessary to order a stamp. The cost of the stamp and obtaining a
stamp will be the responsibility of the certificate of competency
holder.

(2) What is required on the stamp? The stamp will conform to the
following appearance specifications:

(a) The name and certification number of the certificate of com-
petency holder;
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(b) The name and license number of the certificate of competency
holder's employer;

(c) The expiration date of the current certificate; and

(d) A place for the signature of the design certificate of compe-
tency holder and the date of the signature.

(3) When is the stamp required to be used? An original stamp and
signature must appear in an easily recognizable manner on:

(a) Sprinkler system plans, calculations, and contractors' mate-
rials and test certificates submitted to the authority having juris-
diction.

(b) At least one set of approved plans and calculations, contain-
ing information as specified in subsection (1) of this section, must
be maintained on the job site while the work is being performed.

(c) The cover sheet of hydraulic calculations.

(d) On all test certificates for fire protection sprinkler sys-
tems submitted to the authority having jurisdiction.

(4) Plans and calculations for "underground only" portions of
fire protection sprinkler systems submitted to the authority having
jurisdiction by a Level U licensed fire protection sprinkler contrac-
tor must be stamped by both the system designer and the certificate of
competency holder for the licensed installing contractor seeking the
permit. The ILevel U certification seal will only address matters of
installation while the stamp for design must be either:

(a) A licensed professional engineer registered in the state of
Washington; or

(b) A government employee acting in their official capacity; or

(c) The appropriate level certificate of competency holder and
the Level U certificate of competency holder employed by the submit-
ting contractor.

(5) What are the documentation requirements for inspection and
testing technicians? Inspection and testing technicians must affix the
certificate number and signature on all bids or documents related to
the inspection and testing of a fire protection sprinkler system. The
inspection and testing technician may affix the certificate number by
handwriting or digital signature.

(6) Can documentation be provided using an electronic record?

(a) Yes. Electronic records may be submitted provided that:

(1) The electronic record must meet the applicable requirements
of chapter 18.160 RCW and this chapter; and

(ii) The signature is an original "wet" signature, written by
hand and applied by the identified registrant or a digital signature.

(b) The following guidelines will be used when submitting elec-
tronic records:

(1) An electronic stamp may be embedded in an electronic document
as part of a template, drawing border, or cover sheet.

(ii) The certificate of competency holder is responsible for en-
suring that the stamp is only affixed to documents personally prepared
by or under his or her direct supervision.

(iii) If the stamp is combined with a digital signature into a
single graphic entity, then it must:

(A) Be affixed by the certificate of competency holder in con-
junction with the certificate of competency holder applying his or her
digital signature to the document;

(B) Include a scanned image of a "wet" signature; and

(C) Be affixed only to the final documents.

(iv) A digital signature must be affixed by the certificate of
competency holder to final documents that are distributed as an elec-
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tronic record to meet the requirements of this section. The certifi-
cate of competency holder must maintain exclusive control ((ef—the
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or her digital signature.

(7)) ((What—are—the—wviolations—of this seetion?)) Violations of
this section includes:

(a) A certificate of competency holder altering, forging, or fal-
sifying a certification stamp in order to submit bids or documents re-
lated to fire protection sprinkler system plans, calculations, per-—
mits, or any other documents that show the stamp being valid, consti-
tutes a Level 3 violation.

(b) A certificate of competency holder using a stamp from previ-
ous employment with a licensed contractor while employed by another
licensed contractor will constitute a Level 2 violation.

(c) A certificate of competency holder using an issued stamp from
previous employment with a licensed contractor while not currently em-—
ployed by a licensed contractor will constitute a Level 3 violation.

(d) A certificate of competency holder using an expired stamp
will constitute a Level 3 violation.

(e) (i) A certificate of competency holder stamping documents that
have been forwarded to the authority having jurisdiction for approval
that were not prepared by the certificate of competency holder or an
individual under his or her direct supervision constitutes a Level 3
violation.

(ii) Stamped documents submitted to the authority having juris-
diction for work other than design that does not clearly bear the seal
of the designer shall constitute a Level 2 violation.

(f) A certificate of competency holder failing to affix the cer-
tificate stamp or inspection testing technician's number and signature
on inspection forms constitutes a Level 1 violation.

(g) A certificate of competency holder obtaining a certification
stamp while not holding a current and valid certificate of competency
holder constitutes a Level 3 violation.

(h) Anyone who uses a certification seal and/or number that was
not issued to them by the direction on any fire protection sprinkler
system work for any reason constitutes a Ievel 3 violation.

(8) ((¥ayTa—lieeased—eeﬁtfaetef—hifed—by—a—pefsea—whe—has—eb-

14 14
and-permit? Ne-)) A licensed contractor hired by a person who has ob-
tained a building, structure, or property through a foreclosure proc-
ess may not use a previous licensed fire protection sprinkler system
contractor's design, uncompleted installation, or permit. The licensed
contractor must submit new plans with the certificate ((hetder's)) of
competency stamp affixed and obtain a new permit from the authority
having jurisdiction for work that will be done under the licensed con-
tractor's supervision. The decision to remove piping must be made in
consultation with the authority having jurisdiction. The licensed con-
tractor must obtain approval from the authority having jurisdiction
for any portion of the fire protection sprinkler system that was not
previously inspected and approved by the authority having jurisdic-
tion.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-083, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-083, filed 12/19/08, effective
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1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-083, filed 8/16/05, effective 9/16/05; WSR
05-05-006, amended and recodified as § 212-80-083, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-035, filed 12/1/94, effective 1/1/95; WSR
92-20-070 (Order 92-08), § 212-80-035, filed 10/5/92, effective
11/5/92; WSR 91-14-086 (Order 91-06), § 212-80-035, filed 7/1/91, ef-
fective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-088 Contractor's materials and test certificates.

(1) The certificate of competency holder must complete the contrac-
tor's material and test certificate(s), affix his or her certificate
stamp, and forward the certificate(s) to the authority having juris-
diction.

(2) Contractor's material and test certificate forms must be of
such form as accepted or approved by the authority having jurisdic-
tion.

(3) The authority having jurisdiction and the building owner must
retain copies of the contractor's materials and test certificate for a
minimum of five years.

(4) The certificate of competency holder will not allow his or
her stamp to be used to complete the contractor's materials and test
certificate(s) that were not prepared personally by the certificate of
competency holder or under his or her direct supervision. Failure to
comply with this subsection constitutes a Level 2 violation.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-088, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-088, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-088, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-040, filed 12/1/94, effective 1/1/95; WSR
91-14-086 (Order 91-06), § 212-80-040, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 19-24-059, filed 11/27/19, effective
12/28/19)

WAC 212-80-093 Certificate of competency holder certification.
(1) ((How—deo—I become——acertifiecate holder?)) The issuance of a cer-
tificate of competency is dependent on employment with a licensed con-
tractor. All applications for a certificate of competency must be sub-
mitted with the fire protection sprinkler system contractor's license
application or under an existing license. A certificate application
will not be processed without the fire protection sprinkler system
contractor's license application unless they are currently licensed.
All applications must be made on the forms provided by the director
and include the required fees provided by WAC 212-80-098 and documen-
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tation for the required level of certification as provided by this
section.

(a) For Level 1 design certification, the applicant must:

(1) Have satisfactorily passed with a final score of ((etghty))
80 percent or better an examination administered by the director, or
present a copy of a current certificate from the National Institute
for Certification in Engineering Technologies showing that the appli-
cant has achieved Level 2 certification in the field of water-based
fire protection system layout; or

(ii) Be a Washington licensed professional engineer.

(b) For Level 2 design certification, the applicant must:

(1) Present a copy of a current certificate from the National In-
stitute for Certification in Engineering Technologies showing that the
applicant has achieved a Level 2 in the field of water-based fire pro-
tection systems layout; or

(ii) Be a Washington licensed professional engineer.

(c) For Level 3 design certification, the applicant must either:

(1) Present a copy of a current certificate from the National In-
stitute for Certification in Engineering Technologies showing that the
applicant has achieved a Level 3 in the field of water-based fire pro-
tection systems layout; or

(ii) Be a Washington licensed professional engineer.

(d) For Level U certification, the applicant must have satisfac-
torily passed with a final score of ((eixghty)) 80 percent or better an
examination administered by the director.

(e) For inspection and testing technician certification, the ap-
plicant must:

(1) Possess a National Institute for Certification and Engineer-
ing Technologies Inspection, Testing and Maintenance Level 2 or Level
3 certification; or

(ii) Possess the American Society of Sanitary Engineers 15010
Field Technician Certification; and

((=+))) (iii) Perform work consistent with the employing con-
tractor's licensing level.

(f) ((For—Jjourney—level sprinkler fitter certifiecation;,—the ap—
plHHeant—musts

L
N
L
N

D D -
(OB

g
b )
B
b
N
’_J.
0}
HORSY
at

B
q

q
)
d

HO)

g
Bt K- d
q

b
ol A
D. 4

D (P 4
L
N
B
B H

~
H
H-
L

a g
g
R
q
m
b
d

at
P 1
ar
B
B H
’_J.
I RO
ar o

()]

)}

B q

h d
T q- i

h &

n H

’_J.
s
P~ Hh O

-~ O

7,
> D U
HOj 9w

4

L

.
._

g
q
O

j )]

q

th
I o IS Ll
Q. D H-

H- qt P
B
g

G-
ar
a4
D' -
(O

u

q

@

m

)

q

Hh
o

H-

ja
d
d
o)
M
oy
qr d
H- d
D
H-
h q
W Hh

’_J
@
o

H
B M

B Hp-

B
D qr

H
._
H
._

B
D
a q
(OO}

B
B
VENOR
ar .
RO

D, q+
B
HOROF
Tt d
o

Certified on 9/29/2022 [ 230 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-071

(= 2\ Roam=o 1 mi ] vzed sz o 1 9 A e At o N A PN B NS N RN I NN 2

g =y T a1t Mo T oy Ct Oy T C T oCO—COTTcratCTOoOT COoO oo rrircao it cLraoxIit
S—t—a—t—’d-s—a-ﬁ-d'

4
wmbharn iAo 4 ISR EEANNE o T R | I £ N AN o 4 P GRS NN £ S B TN | v o Ao ST
wIrtCT—orriaCT CIT SopPptCTvIoTOT—OTr—a CCTrcrr O JOourntCy TCevCeCT— O CoTOtCIrcTra=T
T+ =11 e
S 8 T I oy &> e e e g

++))) For a professional engineer to act as a Level 1, 2, or 3
certificate of competency holder and be issued a stamp, the professio-
nal engineer must:

(1) Be licensed by the department of licensing;

(1i) Obtain a Level 1, Level 2, or Level 3 certificate;

(iii) Properly register with the department of licensing;

(iv) Complete the application process for certification provided
by WAC 212-80-093;

(v) Pay fees provided by WAC 212-80-073;

(vi) Supply the director with proof that he or she holds a cur-
rent, valid state of Washington registration as a professional engi-
neer; and

(vii) Otherwise the professional engineer is exempt from certifi-
cation when acting solely in a professional capacity as an engineer.

(2) Proof of competency to the satisfaction of the director is

mandatory.

Certificate of Competency Holder Requirements

Type of work

performed by
Certificate of Application Certification or Certificate of
Competency Level Required Exam Required Stamp Issued Competency Holder
Level 1 Yes NICET Level 2 or Yes Designs NFPA 13D
pass an exam (See fire sprinkler systems
WAC 212-80-093 ((er-inspeetion;
(D(a)) testing-maintenanee))
(NFPA 25) for NFPA
13D
Level 2 Yes NICET Level 2 (See Yes Designs NFPA 13D,
WAC 212-80-093 13R or certain NFPA
(b)) 24 (Restricted to only

certain NFPA 13R

systems, see WAC

212-80-018 (1)(b))
fire sprinkler systems

((er-inspeetion; )
testing;-matntenanee
(NFPA 25) for NFPA
13D or 13R
Level 3 Yes NICET Level 3 or 4 Yes Designs NFPA 13,
(See WAC 13D, 13R or 24 fire
212-80-093 (1)(c)) sprinkler systems ((et
maintenanee)) (NFPA
25) for NFPA 13, 13D
or 13R
Level "U" Yes Pass an exam (See Yes Supervises or
WAC 212-80-093 performs the
(D)D) underground

installation of fire
sprinkler system

piping
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Certificate of Competency Holder Requirements

competency holder

competency holder

Type of work
performed by
Certificate of Application Certification or Certificate of
Competency Level Required Exam Required Stamp Issued Competency Holder
Inspection, Testing Yes NICET Level 2 or No Performs inspection or
Technician (ITT) ASSE 15010 (See testing on NFPA 13R
Employed by an WAC 212-80-093 or 13, wet and dry
Inspection & Testing Me)) pipe fire protection
Contractor systems only
Inspection, Testing Yes NICET Level 2 or No Performs
Technician (ITT) ASSE 15010 (See inspection((;)) and
Employed by a Level WAC 212-80-093 testing ((and
2 Contractor (D)(e)) fRaintenanee)) on
NFPA 13R or 13, wet
and dry pipe fire
protection systems
only
Inspection, Testing Yes NICET Level 2 or No Same as ITT above
Technician (ITT) ASSE 15010 (See and includes the
Employed by a Level WAC 212-80-093 testing of other fire
3 Contractor (Me)) protection systems
such as preaction,
deluge, foam, or fire
pump
((Feurney-Sprinlder Yes Pass-an-exam-(See Ne Installs-and-repairs
Fitter WAEC212-80-093 NEPA13D,13R;er
D 13-fire-sprinkler
systems
Fitter WAC212-80-093 performs-maintenanee
eeeupaneies))
Professional Engineer Only if acting as a Licensed with By DOL unless Designs, evaluates or
(P.E.) Licensed in Level 1,2 0r3 department of acting as a Level 1, 2, | consults on fire
Washington State certificate of licensing or 3 certificate of protection fire

sprinkler systems

(3) All information submitted by an applicant to the director to

apply for a certificate must be true and accurate.

If the director

finds that information or documents submitted by an applicant is

false,

misleading,
quirements provided by this chapter,

Level 3 violation.

or has been altered in an effort to meet the re-
the finding will constitute a

(4) A violation of this section that involves a contractor allow-
ing an employee to engage in performing fire protection sprinkler sys-
tem work:

(a) Without a license or certificate, or with a license or cer-

tificate that has been expired for one or more years is a Level 3 vio-
lation.
(b) With a license or certificate that has been expired for more
((pfrety)) 90 days and less than one year is a Level 2 violation.
(c) With a license or certificate that has been expired less than
((dmety)) 90 days is a Level 1 violation.

( (eh—By—engaging—in—the—trade—of firesprinkler—fittingwithout

than
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[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 19-24-059, §
212-80-093, filed 11/27/19, effective 12/28/19; WSR 17-10-031, §
212-80-093, filed 4/26/17, effective 5/27/17; WSR 14-03-019, §
212-80-093, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-093, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-093, filed 8/16/05, effective 9/16/05; WSR
05-05-006, amended and recodified as § 212-80-093, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-045, filed 12/1/94, effective 1/1/95; WSR
91-14-086 (Order 91-06), § 212-80-045, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-098 Fees for certificate of competency holder. There
are ((£hree)) four separate fees that may apply:

(1) Application fee is ((fifty—dettars)) $100 only charged once
when a person makes the initial application for any of the certifi-
cates specified in this section. As long as the certificate of compe-
tency holder maintains continuous certification, the certificate of
competency holder is not required to pay a subsequent application fee.

Application fees are nonrefundable.

(2) Annual certification fee is ((fiftydettars)) $100 paid each
year the certificate of competency holder applies for certification
renewal. The annual renewal fee:

(a) Is in addition to the initial application fee paid for the
initial application; and

(b) ((Pees—rmeot—appty—to—TFeournrey;—residential—or trainee—Ssprin—

4
kter—Ff r—eertifi +ions+)) Is nonrefundable once the certificate

S 44 4 P
- [ S U wy - Ay [ S U LT

has been issued.

(3) Prorated fee is the initial certification fee prorated based
on the portion of the year the certification is in effect before re-
newal on January 1lst.

(a) Prorated fees are allowed only for the initial certificate.

(b) Renewals or reinstatements will not be prorated.

The prorated fees are as follows:

Annual Certificate Prorated Fees

January (($59))
Not prorated
February (($44)) $92
March (($40)) 883
April (($36)) $75
May (($32)) $67
June (($28)) $58
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Annual Certificate Prorated Fees

July (($24)) $50
August (($20)) $42
September (($16)) $33
October (($12)) $25
November (($8)) $17
December (($4)) 88

+ o

(4) ((r‘* g £ N £ N aen

o e oo AN e + 1 o
i B P B S B Y @ i T (SR & = T

eazefundablte opece ftae certifieate hasg
been—issued)) Examination fee is $150, charged per examination, in-
cluding retests.
Examination fees are nonrefundable.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-098, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-098, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-098, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-050, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-108 Certificate not transferable. (1) ((¥s—a—ecertif-
iecate—transferable toanother person? MNe—-)) A certificate issued under

this regulation is not transferable to another person.

(2) ((Fs—a—ecertificate—transferable to anotheremployer? Yes+))
The certificate can follow a certificate of competency holder to an-
other employer provided that employer is currently licensed at the ap-
propriate level.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-108, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-05-006, amended and recodified as §
212-80-108, filed 2/4/05, effective 3/7/05. Statutory Authority: Chap-
ters 43.63A and 18.160 RCW. WSR 94-24-032, § 212-80-060, filed
12/1/94, effective 1/1/95; WSR 91-14-086 (Order 91-06), § 212-80-060,
filed 7/1/91, effective 8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-113 Certificate of competency holder employment. (1)
( (What—are—the employment requirements for a certificateholdexr?)) All
certificate of competency holders must be emploved by a licensed fire
protection sprinkler system contractor.

(a) In no case will a certificate of competency holder be em-
ployed full time by more than one licensed contractor at the same

time.
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(b) If the certificate of competency holder should leave the em-
ployment of the licensed contractor, he or she will notify the direc-
tor within ((¥kirty)) 30 days of his or her last day of employment.
Failure to do so constitutes a Level 2 violation.

(2) (( i
a—ecertificateholder? Yes-)) The following exceptions may apply:

(a) Any current certificate of competency holder for the license
and certification year who is no longer employed by a licensed con-
tractor will become "inacrive ( (' —gntess—he—or Sheis—a—Jouraey,—residen
tiat—or—train sprinkter—fitter<) )" An "macrive" certificate will:

(i) Not be issued a physical certificate;

(ii) Not allow the certificate of competency holder to perform
any work in the fire protection sprinkler system trade as a certifi-
cate of competency holder until the certificate of competency holder
is employed by a licensed contractor licensed by the director. When an
"macrive" certificate of competency holder is employed by a licensed
contractor the director will reissue a certificate to the certificate
of competency holder;

(iii) Expire at the end of the current licensing and certifica-
tion cycle and cannot be renewed as "inacrive."

(b) The "guaviriep exever" certification allows persons who are con-
sidered exempt from the licensing ((ex)) and certification require-
ments of chapter 18.160 RCW and this chapter and not currently working
for a licensed contractor, to obtain evidence of qualification while
working for an employer who requires a knowledge and skill base of
fire protection sprinkler systems.

(1) A "guarrriep exgmpT" certificate:

(A) Will not be used for work under contract.

(B) May be issued to:

(I) An employee of the United States, state or local government,
building officials, fire marshals, fire inspectors, or insurance in-
spectors when acting in their official capacities.

(IT) A person who performs maintenance or other duties for an em-
ployer, and performs work on only his or her employer's fire protec-
tion sprinkler system.

(ITI) A person who works for an industry ancillary to the fire
protection sprinkler system contracting trade that is regulated by
chapter 18.160 RCW.

(11) A "ouarrriep exempr" certificate of competency holder will:

(A) Bear "ouaviriep exempr" on the certificate and listing post on the
internet and the person's level of certification.

(B) Be issued a physical certificate.

(C) Not be issued a stamp.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-113, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-113, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-113, filed 8/16/05, effective 9/16/05; WSR
05-05-006, amended and recodified as § 212-80-113, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-070, filed 7/1/91, effective
8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-118 Certificate renewals. (1) ((When—are—ecertifi-

+a))) A certificate must be renewed by January 1lst of each calen-
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2 —What—happensif the certificate holder does notrenew hisor
her application by the expiratiendate?)) (2) Failure of a certificate

of competency holder to renew his or her certificate by the expiration
date will constitute a break in certification. For certificates that
are expired for:

(a) Less than two consecutive calendar years, the certificate of
competency holder may ((¥xemew)) reinstate by submitting a ((remrewad))
reinstatement application provided by the director and paying applica-
ble fees.

(b) Two or more calendar years, the certificate of competency
holder must submit a new application with evidence of qualification,
including any required exam, and applicable fees for a new certifi-
cate.

Those who were qualified under the grandfathering process will

need to ((shew—evidenrce—-eofeguatificationmeeting)) apply for certifi-

cation as a new applicant and meet the current requirements.

(3) ((Are—there reasons why the director would noet renew acer-
tifieate? Yes+)) The director will not renew a certificate if:

(a) The certificate of competency holder is employed by a fire
protection sprinkler system contractor who has not submitted for a re-
newal of its license; or

(b) The certificate of competency holder is emploved by an unli-
censed fire protection sprinkler system contractor or anyone who is
not otherwise considered exempt from chapter 18.160 RCW; or

(c) The certificate is in a revoked or suspended status.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-118, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-118, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-118, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-075, filed 7/1/91, effective
8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-123 Voluntary relinquishment of certificates. (1) A
certificate of competency holder may voluntarily relinquish his or her
certificate to the director.

(2) The relinquishment is effective when the certificate is re-
ceived by the director.

(3) After relinquishing the certificate, he or she will not be
known as a certificate of competency holder or trainee and will desist
from the practice thereof.

(4) Within two years from the time of relinquishment of the cer-
tificate, he or she may again qualify for a certificate, with the ap-
proval of the director by submission of a ((¥emewal)) reinstatement
application and the payment of ((¥ke)) any required fee.

(5) If two or more years have elapsed, he or she will return to
the status of a new applicant.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-123, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-123, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, amended and recodified as § 212-80-123, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 91-14-086 (Order 91-06), § 212-80-080, filed 7/1/91, effective
8/1/91.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-165 Certificate of competency holder requirements and
limitations. (1) ((Who—is—issuedawallet—eard?)) The director issues
a wallet card to a person issued a certificate of competency. The card
will be kept by the certificate of competency holder. The certificate
of competency holder must make the card available for review at any
time.

(2) ((€ 1 1 ] . arisdieti 1 3 : .
speet—the wallet—eards?2 Yes<)) The authority having jurisdiction or

director may request a certificate of competency holder to display his
or her wallet card. Failure to display a wallet card upon request con-
stitutes a Level 1 violation.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-165, filed 1/7/14, effective 2/7/14. Statutory Authority: Chap-
ters 43.43 and 18.160 RCW. WSR 05-17-099, § 212-80-165, filed 8/16/05,
effective 9/16/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-205 Suspension or revocation of licenses or certifi-

cates. (1) ((Whe—eansuspendor revoke alicenseor certifiecate?))

The director may refuse to issue or renew or may suspend or revoke the
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privilege of a certificate of competency holder, or a licensed or un-
licensed fire protection sprinkler system contractor to engage in the
fire protection sprinkler system business. The director may establish
penalties against a person who violates any provision of chapter
18.160 ((exr—3+8-278)) RCW or any provision of this chapter while he or
she is engaged in the design, installation, inspection, testing, main-
tenance, or repair, of a fire sprinkler system or any part of such
system.

(2) (( . . ton . ..

14 .“h?E az;&sﬁs fTSH%F *h sagff?51sﬁ feiseaETEﬁ ff E;fil pen
or——certifiecateholder?)) The following actions will result in suspen-—
sion, revocation, or civil penalties against a fire protection sprin-
kler system contractor or certificate of competency holder:

(a) Gross incompetence - The licensed contractor or certificate
of competency holder demonstrated he or she does not have the qualifi-
cations or ability to perform at the level of license or certificate
required to contract or offer to bid on the design, installation, in-
spection, testing, maintenance, or repair, of a fire protection sprin-
kler system or any part of such system. For the purpose of this sub-
section, qualifications mean that the person did not possess or has
not possessed a valid certificate to the level required for the work
performed.

(b) Gross negligence - The licensed contractor or certificate of
competency holder has demonstrated a habitual failure in the prepara-
tion of layout drawings, installation, repair, alteration, testing,
maintenance, inspection, or addition to fire protection sprinkler sys-
tems in accordance with plans, specifications, building codes, or the
publications of the National Fire Protection Association. For the pur-
pose of this subsection, "habitual failure" means that the person has
over a period of time committed five violations of chapter 18.160 ((e®
18-279)) RCW, or this chapter in separate offenses, or has failed to
design or install sprinkler systems in accordance with plans, specifi-
cations, building codes, or the publications of the National Fire Pro-
tection Association. Violations for gross negligence identified and
enforced by the authority having jurisdiction must:

(1) Show a pattern of performance issues or repetitive violations
of chapter 18.160 ((exr—38-2+8)) RCW, or this chapter to the director;

(ii) Demonstrate that the pattern of performance issues or repet-
itive violations have occurred in any jurisdiction within the state of
Washington beginning no more than five years from the date the author-
ity having jurisdiction's investigation commences; and

(11ii) Provide documentation to show the licensed contractor or
certificate of competency holder's gross negligence including, but not
limited to:

(A) Correspondence between the licensed contractor or certificate
of competency holder and the local authority having jurisdiction that
identifies violations of work that do not comply with the applicable
standards;

(B) Failed permit or work inspections;

) Issued stop work order;

D) Investigations resulting from a complaint;

E) Violation notices; or
F)
)

(C
(
(
( Issued citations or infractions.

(c) Dishonest practices - The licensed contractor or the certifi-
cate of competency holder will not engage in dishonest fire protection

sprinkler systems business practices that include, but are not limited
to:
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(1) Charging customers for work not performed. When a licensee is
suspended, revoked, or denied, as part of a complaint investigation
where the licensed contractor or certificate of competency holder re-
ceived payment for supplies or work not performed and did not return
the funds to the person contracting for the service, the director may
upon receipt of a renewal application require that the licensed con-
tractor or certificate of competency holder pay restitution as a con-
dition to renew the license.

(ii) Receiving ((dewsn)) any payments on work that the licensed
contractor or the certificate of competency holder is not licensed or
certified to perform.

(iii) Implying either verbally or in writing that either the 1i-
censed contractor or the certificate of competency holder possesses
the appropriate license or certificate to bid on or complete fire
sprinkler work when he or she does not have that fire protection
sprinkler system contractor license or certification level.

(iv) Performing certification, installation, inspection, testing,
or maintenance for a water based fire protection sprinkler system or
equipment contrary to the National Fire Protection Association codes,
National Fire Protection Association standards, or manufacturer's
specifications.

(v) Performing certification, installation, inspection, testing,
or maintenance for a water based fire protection sprinkler system or
equipment beyond that which the contractor is licensed or certificate
of competency holder is certified, regardless of whether or not the
work done was in compliance with the National Fire Protection Associa-
tion codes, National Fire Protection Association standards, or manu-
facturer's specifications.

(d) Actions showing an indifference to comply with the fire pro-
tection sprinkler system business practices that include, but are not
limited to a licensed contractor:

(i) Offering to contract for fire protection sprinkler system
work without currently employing a certificate of competency holder.

(ii) Requiring or allowing employees to falsify any sprinkler
tags, labels, or inspection reports.

(iii) Permitting or requiring a certificate of competency holder
to use his or her certificate in connection with the preparation of
any technical drawings that have not been prepared personally by the
certificate of competency holder or under his or her direct supervi-
sion, or in violation of this chapter.

(e) Any violation of this section constitutes a Level 3 viola-
tion.

(3) ((Will—alicensed contractor or eertificate holder be noti-

. . . : : . A . )

The licensed contractor or certificate of competency holder will be
notified in writing of the denial, suspension, or revocation action.

(4) ((What—is—the process—for the direetor to deny;,suspend,—or
revokealicense—or——certifieate?)) The director may deny, suspend, or
revoke a license or certificate under the following process:

(a) The director must give the licensed contractor or certificate
of competency holder notice of the action and an opportunity to be
heard as prescribed in chapter 34.05 RCW before the denial, suspen-
sion, or revocation of the license or certificate.

(b) Upon receiving notice of the denial, suspension, or revoca-
tion action, the licensed contractor or certificate of competency
holder may, within ((fkirty)) 30 days from the date of the notice of
action, request in writing to the director a hearing on the denial,
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suspension, or revocation of the license or certificate. An adjudica-
tive proceeding will be commenced within ((sdrety)) 90 days of the re-
ceipt of a hearing request. Failure to request a hearing, or failure
to appear at a requested hearing, a prehearing conference, or any oth-
er stage of an adjudicative proceeding, will constitute default and
may result in the entry of a final order under RCW 34.05.440.

(c) Upon receiving a hearing request, the director may, at the
request of the licensed contractor or certificate of competency hold-
er, or on his or her own initiative, schedule an informal settlement
conference which will be without prejudice to the rights of the par-
ties. The informal settlement conference will be held in Thurston
County at a mutually agreed upon time and may result in a settlement
agreement. If no agreement is reached, a hearing will be scheduled as
outlined in chapter 34.05 RCW.

(d) The director may, without prior notification to the licensed
contractor or certificate of competency holder, deny, suspend, or re-
voke a license or certificate if the director finds that there is a
danger to the public health, safety, or welfare that requires immedi-
ate action. In every summary suspension of a license or certificate,
an order signed by the director or designee must be entered, in com-
pliance with the provisions of RCW 34.05.479. Administrative proceed-
ings consistent with chapter 34.05 RCW for revocation or other action
shall be promptly instated and determined. The director must give no-
tice as 1is practicable to the licensed contractor or certificate of
competency holder.

5) (( . . . . .
: e Hh?; are E?e peﬁaibifggasse?§abed wi-th pef§§§mi?g £1£? pPre
nied;—suspended;,—orrevoked?)) The following penalties are associated

with performing fire protection sprinkler system work while a license
or certificate is denied, suspended, or revoked:

(a) Any person engaged in the trade of designing, installing, in-
specting, testing, maintaining, or repairing a fire protection sprin-
kler systems or any part of such system while his or her license or
certificate is denied, suspended, or revoked, will be issued a Level 3
violation.

(b) Any licensed or unlicensed fire protection sprinkler system
contractor that allows an employee or trainee to engage in the trade
designing, installing, inspecting, testing, maintaining, or repairing
a fire protection sprinkler system or any part of such a system while
his or her license or certificate has been denied, suspended, or re-
voked, will be issued a Level ((fh¥ee)) 3 violation.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-205, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-205, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-17-099, § 212-80-205, filed 8/16/05, effective 9/16/05; WSR
05-05-006, amended and recodified as § 212-80-205, filed 2/4/05, ef-
fective 3/7/05. Statutory Authority: Chapters 43.63A and 18.160 RCW.
WSR 94-24-032, § 212-80-065, filed 12/1/94, effective 1/1/95; WSR
92-20-070 (Order 92-08), § 212-80-065, filed 10/5/92, effective
11/5/92; WSR 91-14-086 (Order 91-06), § 212-80-065, filed 7/1/91, ef-
fective 8/1/91.]
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AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-210 Imposing citations and civil penalties. (1)

( (Wheomay issue—ecivil penaltiesor eitations?)) The director may im-
pose civil penalties or fines to any licensed contractor or certifi-
cate of competency holder that violates any provision of chapter
18.160 ((exr—3+8-248)) RCW, or this chapter. The director may impose the
civil penalties or fines listed herein to any unlicensed contractor or
uncertified person who operates in the state of Washington as a 1li-
censed fire protection sprinkler system contractor or certificate of
competency holder. The director will record all violations.

(2) ((Whenmay eivil penaltiesor eitations beissued?)) The di-
rector may issue a citation when an investigation verifies that the
fire protection sprinkler system contractor or certificate of compe-
tency holder was not in compliance with or otherwise in violation of
chapter 18.160 ((exr—38-2+08)) RCW, or this chapter.

(3) ((What—3is—a—wvieolatien?)) A violation is an action by a person
who engages in the design, installation, inspection, testing, mainte-
nance, or repair of a fire protection sprinkler system or any part of
such a system, and fails to comply with chapter 18.160 ((exr—3+8-278))
RCW, or this chapter.

(4) ((Fs—there—a statuteof limitations fer a srioelatien?)) The
director must take action on a license or certificate within five
years after the violation is reported to the director.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-210, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-210, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-210, filed 2/4/05, effective 3/7/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-215 Citations and penalties. (1) ((What—eitationor
penalties may beissued by the direetor for sielatiens?)) The director
may at his or her discretion issue either a monetary penalty or take
an action against a license or certificate depending on the severity
of the violation(s) evidenced in the investigation. Each violation is
classified and penalties assessed according to the violation type as
provided by the chart below:

Violation Monetary Action Taken Against License
Level Penalty Issued and/or Certificate
1 Warning to License:

(($200)) $500 No action

Certificate:
No action
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Violation Monetary Action Taken Against License
Level Penalty Issued and/or Certificate
2 (($1060-t0-$500)) | License:

$500 to $1.000 | Suspended immediately for
remainder of the license year or

((thirty)) 30 calendar days,
whichever is longer.

Certificate:
Suspended immediately for
remainder of the license year or

((thirty)) 30 calendar days,
whichever is longer.

Certificate:

If the individual is not part of the
violation but will be affected by the
loss of the employer's contractor
license, the certificate will be
changed to INACTIVE status until
the contractor obtains a valid license
or the certificate of competency
holder has a new employer.

3 (($500-te License:
$5,000)) Suspended immediately for
$1,000 to remainder of the license year or
$5.000 ((ninety)) 90 calendar days,
whichever is longer.
Certificate:

Suspended immediately for
remainder of the license year or

((ninety)) 90 calendar days,
whichever is longer.

Certificate:

If individual is not part of the
violation but will be affected by the
loss of the employer's contractor
license, the certificate will be
changed to INACTIVE status until
the contractor obtains a valid license
or the certificate of competency
holder has a new employer.

(2) ((What—aetion—ecanbe takenagainst a licensed contracteoror
certificate holder for repeat—sielatiens?)) If a licensed contractor

or certificate of competency holder has incurred multiple findings of
the same violation over a period of time, the director may classify
the licensed contractor or certificate of competency holder as a ha-
bitual offender and issue either an increased monetary penalty or the
action against the license or certificate depending on the severity of
the violation(s) evidenced in multiple investigations as provided by
the chart below:

Violation Monetary Violation Level and Action Taken
Level Penalty Issued Against License and/or Certificate

1 (($100-t0-$500)) | Evidence of three or more Level 1
$1,000 violations without compliance over a

period of two calendar years
constitutes an increase to a Level 2
violation.
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Violation Monetary Violation Level and Action Taken
Level Penalty Issued Against License and/or Certificate

2 (($500)) $2,500 | Evidence of three or more Level 2
per violation violations without compliance over a

period of two calendar years
constitutes an increase to a Level 3
violation.

License:

Suspended immediately for
remainder of the license year or
((stxty)) 60 calendar days, whichever
is longer.

Certificate:

Suspended immediately for
remainder of the license year or
((sixty)) 60 calendar days, whichever
is longer.

Certificate:

If individual is not part of the
violation but will be affected by the
loss of the employer's contractor
license, the certificate will be
changed to INACTIVE status until
the contractor obtains a valid license
or the certificate of competency
holder has a new employer.

3 (($25509)) Evidence of two ((te-five)) or more
$5.000 per violations without compliance over a
violation period of three calendar years
constitutes an increase to a Level 3
violation.
License:

Suspended immediately for
remainder of the license year or
((ene-hundred-eighty)) 180 calendar
days, whichever is longer.
Certificate:
Suspended immediately for
remainder of the license year or

i )) 180 calendar
days, whichever is longer.
Certificate:
If individual is not part of the
violation but will be affected by the
loss of the employer's contractor
license, the certificate will be
changed to INACTIVE status until
the contractor obtains a valid license
or the certificate of competency
holder has a new employer.

(($5;060-per Evidenee-of six-violations-without
violation

employer))

(3) ((Z£-I . olats P . . il Tty
how—do I resolve the eiwvil penalty?)) Level 1 violations include, but
are not limited to:

(a) Failing to inform the director of the loss of their primary
certificate of competency holder, as required by RCW 18.160.040.

(b) Failing to have the certificate of competency holder stamp
plans, calculations, and/or test certificates.
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(c) Allowing an employvee to certify, install, inspect, maintain,
and/or service water-based fire sprinkler systems or equipment contra-
rv to NFPA codes, standards, or manufacturers' specifications without
specific written permission from the location authority having juris-
diction.

(d) Working without a permit, or permission to do so, by the lo-
cal authority having jurisdiction.

(4) ILevel 2 violations include, but are not limited to:

(a) Performing work on a sprinkler system where the employvee's
certificate of competency holder under RCW 18.160.040 does not have a
current or valid license.

(b) Working without the appropriate level of license or certifi-
cate of competency.

(c) Permitting his or her license to be used in connection with
the preparation of any technical drawings that have not been prepared
by him or her personally, or under their direct supervision.

(d) Working with an expired license or permit (more than 90
days) .

(5) ILevel 3 violations include, but are not limited to:

(a) Demonstrating gross incompetency or gross negligence in the
preparation of technical drawings, the installation, inspection, test-
ing, maintenance, repair, alteration, service, and/or addition to a
fire sprinkler system.

(b) Allowing an employvee to demonstrate gross incompetency or
gross negligence in the installation, inspection, testing, mainte-
nance, repalr, alteration, service and/or addition to a fire sprinkler
system.

(c) Charging a customer for fire sprinkler work not performed.

(d) Offering to contract for fire sprinkler work without a cer-
tificate of competency holder, as described in RCW 18.160.040.

(e) Allowing an employvee to falsify any fire sprinkler tags, la-
bels, or inspection reports.

(f) Working without a certified full-time certificate of compe-
tency holder on staff, or, in the case of an inspection and testing
contractor, allowing any employvee not certified by the chief of the
Washington state patrol, through the director of fire protection, as
an inspection and testing technician.

(g) Falsifving an application or document submitted to the chief
of the Washington state patrol, through the director of fire protec-—
tion, to obtain a sprinkler contractor license or certificate of com-
petency.

(h) Committing three or more level II offenses within a three
vear period either as a company, through an employee of the company,
through an employvee acting as a certificate of competency holder for
the company, and/or any combination thereof.

(1) Permitting his or her license to be used in connection with
the stamping of any test certificates for work performed by someone
other than his or her full-time employvees.

(6) Civil penalties shall be resolved through the following:

(a) Pay the penalty by returning the notice and payment to the
director at State Fire Marshal's Office, P.0O. Box ((426066)) 42642,
Olympia, WA 98504-((2688)) 2642 within ((fkirty)) 30 days from the
date the penalty was issued. Payments must be made by check or money
order payable to the Washington state patrol.

(b) Request an informal conference as outlined in WAC 212-80-235.

(c) Request a formal hearing as outlined in WAC 212-80-205 or
212-80-240.
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[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-215, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-215, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-215, filed 2/4/05, effective 3/7/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-245 Penalty adjustments. (1) ((Can—apenalty be—ad-
Justedwithout an infermal or formal hearing?)) The assessment of ad-

justment of penalties for amounts other than those set by chapter
18.160 ((er—3+8-278)) RCW will be done only by the director through a
hearings process either formally or informally.

(2) ((What—faetorsare considered for assessing penalties?)) The
assessment of penalties for not being in conformance with chapter
18.160 ((exr—*+8-278)) RCW, or this chapter may be made only after con-
sidering:

(a) The gravity and magnitude of the violation.

(b) The person's previous record.

(c) Such other considerations as the director may consider appro-
priate.

(d) The uniformity and consistency in the application of viola-
tions or penalties statewide.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-245, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-245, filed 12/19/08, effective
1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-245, filed 2/4/05, effective 3/7/05.]

AMENDATORY SECTION (Amending WSR 14-03-019, filed 1/7/14, effective
2/7/14)

WAC 212-80-250 Payment of civil penalty. (1) ((Hew—ecan—payments
be-—made?)) The penalty must be paid to the director within ( (Ehixrty))

30 days after an order assessing a civil penalty becomes final by op-
eration of law or on an appeal.

(2) (( iA—3
altties?)) A request can be made through an informal or formal confer-
ence to make installment payments on a civil penalty. If the mitiga-
tion officer authorizes installment payments during an informal or
formal hearing, the payment plan will be developed and agreed upon at
the hearing. Failure to comply with the payment plan will void the
payment plan and the remaining balance must be paid by the next busi-
ness day.

(3) ((What—happensif I fail to pay theeivil penalty?)) If the
licensed contractor or certificate of competency holder fails to pay
the full penalty or comply with the payment plan as provided by sub-
section (2) of this section:
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(a) The license or certificate of competency will be revoked for
the remainder of the current license or certificate year and will not
be reinstated or renewed until the penalty is paid in full.

(b) The attorney general may bring an action in the name of the
director in the superior court of Thurston County or of any county in
which the violator may do business to collect any penalty imposed un-
der chapter 18.160 ((er—3+8-276)) RCW.

[Statutory Authority: RCW 18.270.900 and 18.160.030. WSR 14-03-019, §
212-80-250, filed 1/7/14, effective 2/7/14. Statutory Authority: RCW
18.270.900. WSR 09-01-114, § 212-80-250, filed 12/19/08, effective

1/19/09. Statutory Authority: Chapters 43.43 and 18.160 RCW. WSR
05-05-006, § 212-80-250, filed 2/4/05, effective 3/7/05.]

OTS-4052.1

Chapter 212-90 WAC
FIRE PROTECTION SPRINKLER FITTING

GENERAL PROVISIONS

NEW SECTION

WAC 212-90-001 Purpose. The purpose of this chapter is to adopt
rules to a single statewide standard of performance and compliance for
the issuance of certificates to sprinkler fitters, and the issuance of
civil fines for violations of any provision of chapter 18.270 RCW or
any provision of this chapter.

[]

NEW SECTION

WAC 212-90-005 Applicability. This chapter applies to any per-
son performing as a fire protection sprinkler system contractor or
certificate holder as defined in chapter 18.270 RCW.

[]
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NEW SECTION

WAC 212-90-010 Definitions. The following definitions will ap-
ply throughout this chapter:

(1) "Authority having jurisdiction (AHJ)" means the organization,
office, or individual responsible for issuing permits, approving lay-
out drawings, enforcing the requirements of a code or standard or ap-
proving materials, an installation, or a procedure. Usually, the AHJ
is the building or fire official of the city or county in which the
job site is located. In certain cases, such as health care facilities,
transient accommodations, and day care facilities, the AHJ is the city
or county building or fire official and the director.

(2) "Certificate" means a certificate granted by the director un-
der chapter 18.270 RCW, and 1is valid within the state and all politi-
cal subdivisions, and meets all of the requirements for certification
that may be applied by the political subdivision.

(3) "Citation" means written notification issued by the director
pursuant to RCW 18.270.020 of a civil penalty for a violation of any
provision of chapter 18.270 RCW or this chapter. A citation may in-
clude, but is not limited to, a description of the violation(s) and a
notice of civil penalty assessment.

(4) "Contractor" means any person that submits a bid or offers to
contract for the design, installation, inspection, testing, mainte-
nance, or repair of a fire protection sprinkler system or any part of
such system under chapter 18.160 RCW.

(5) "Direct supervision" means the person providing direction,
oversight, inspection, and observation of the work performed on the
installation, maintenance, alteration, or repair of a fire protection
sprinkler system. Supervision requirements are met when the supervisor
is on the premises for the duration of the working day.

(6) "Director" means the chief of the Washington state patrol
through the director of fire protection or his or her designee.
(7) "Fire protection sprinkler system" means an assembly of un-

derground or overhead piping beginning at the connection to the pri-
mary water supply, whether public or private, that conveys water with
or without other agents to dispersal openings or devices to extin-
guish, control, or contain fire or other products of combustion.

(8) "Formal hearing" means a hearing before a hearings officer
where laws, rules, and evidence are presented, considered, and a deci-
sion is rendered.

(9) "Hazard" means a condition which could result in injury or
death to a person or damage to property.

(10) "Hearings request" means the written request for a formal
hearing to contest a civil penalty.

(11) "Licensed contractor" means a contractor issued a license to
perform fire protection sprinkler system work by the director pursuant
to WAC 212-90-053.

(12) "Maintenance" means work performed to keep the equipment op-
erable in water-based fire protection systems.
(13) "Mitigation or hearing officer" is the state fire marshal or

his or her designee who will preside over an informal, mitigation con-
ference to discuss a civil penalty that has been assessed against a
person for a violation of this chapter.

(14) "NFPA" means the National Fire Protection Association. The
following national standards adopted by the NFPA apply to fire sprin-
kler suppression systems:
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(a) "NFPA 13D" means, in addition to the definition contained in
chapter 18.160 RCW, the inclusion of minor accessory uses such as ga-
rages normally found in residential occupancies.

(b) "NFPA 13R" means the installation and design of fire suppres-
sion sprinkler systems in residential occupancies up to and including
four stories in height in buildings not exceeding 60 ft (18 m) in
height above grade plane.

(c) "NFPA 13" means the installation and design of fire suppres-
sion sprinkler systems in commercial or high occupancy facilities.

(d) "NFPA 14" means the installation of standpipe and hose sys-
tems.

(e) "NFPA 15" means the standard for water spray fixed systems.

(f) "NFPA 16" means the standard for the installation of foam-wa-
ter sprinkler and foam-water spray systems.

(g) "NFPA 20" means the selection and installation of pumps, both
centrifugal and positive displacement, that supply liquid for a pri-
vate fire protection system.

(h) "NFPA 24" means the installation of the dedicated underground
fire service main of a water-based fire protection system.

(1) "NFPA 25" means the inspection, testing, and maintenance of
water-based fire protection systems.

(15) Multipurpose piping sprinkler system: A piping system inten-
ded to serve both domestic needs in excess of a single fixture and
fire protection needs from one common piping system throughout the
dwelling unit (s).

(16) Network sprinkler system: A type of multipurpose system uti-
lizing a common piping system supplying domestic fixtures and fire
sprinklers where each sprinkler is supplied by a minimum of three sep-
arate paths.

(17) Passive purge system: A type of sprinkler system that serves
a single toilet in addition to the fire sprinklers.

(18) Stand-alone sprinkler system: A sprinkler system where the
above ground piping serves only fire sprinklers.

(19) Antifreeze sprinkler system: A wet pipe system using auto-
matic sprinklers that contains a liquid solution to prevent freezing
of the system, and is intended to discharge the solution upon sprin-
kler operation, followed immediately by water from a water supply.

(20) "Person" means one or more individuals, legal representa-
tives, partnerships, joint ventures, associations, corporations
(whether or not organized for profit), business trusts, or any organ-
ized group of individuals and includes the state, state agencies,
counties, municipal corporations, school districts, and other public
corporations.

(21) "Qualified" means an individual who has demonstrated through
education, training, examination, or national certifications the com-
petency, skill, and ability necessary to perform any work covered or
defined by chapter 18.270 RCW to the satisfaction of a relevant juris-
diction. In matters of compliance with the licensing and certification
requirements of this chapter and chapter 18.270 RCW, the relevant ju-
risdiction shall be the director.

(22) "Repair" means to restore by replacing a part of or putting
together what is deficient or broken on the fire protection sprinkler
system.

(23) "Revoke" means the director will rescind a company's license

or an individual's certificate. This action causes the company or in-
dividual to cease any work in the fire protection sprinkler system
field in Washington state.
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(24) "Suspend" means the director holds a company's license or
individual's certificate inactive until such time as the director de-
termines that the company or individual is in compliance with the re-
qgquirements of this chapter and chapter 18.270 RCW.

(25) "Trainee" means a person who:

(a) Has been issued a training certificate by the director; and

(b) Is learning the fire protection sprinkler fitting trade under
the supervision of a journey-level sprinkler fitter or residential
sprinkler fitter working in his or her specialty.

(26) "Violation" means any action, general or specific, inconsis-
tent with the intent and letter of chapter 18.270 RCW and shall be
further defined as:

(a) "Level 1 violation" means a violation which poses a minimal
hazard or threat to life and property in the event of a fire.

(b) "Level 2 violation" means a violation which poses a signifi-
cant hazard or threat to life or property in the event of a fire.

(c) "Level 3 violation" means a violation which poses a substan-
tial hazard or threat to life or property in the event of a fire.

[]

NEW SECTION

WAC 212-90-015 Compliance. All fire protection sprinkler system
contractors, fitter certificate holders, or trainees, who install, al-
ter, or repair, fire protection sprinkler systems or any part of such
a system will comply with the provisions of this chapter.

Exceptions:

(1) A person issued a certificate of competency by the Washington
state department of labor and industries, under chapter 18.106 RCW, as
a journey-level or residential specialty plumber or supervised plumber
trainee installing a residential network fire protection sprinkler
system connected to potable water who works for a contractor as de-
fined by WAC 212-90-010(4) of this chapter.

(2) A person who inspects, field tests, maintains, or repairs
backflow prevention assemblies installed on potable water supplies to
fire sprinkler systems and who is certified as a:

(a) Backflow assembly tester by the Washington state department
of health, under chapters 70A.120 RCW and 246-292 WAC; or

(b) Backflow specialty plumber by the Washington state department
of labor and industries, under chapters 18.106 RCW and 296-400A WAC,
when repairing backflow prevention assemblies within a building.

[]

NEW SECTION

WAC 212-90-018 Certification requirements. Sprinkler fitter
certifications - The following levels will apply to sprinkler fitter
certifications issued by the director:

(1) Journey-level sprinkler fitter certification - Installs, dis-
mantles, alters, maintains, repairs, and corrects all types of sprin-
kler, standpipe, hose, or other hazard systems for fire protection
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purposes that are an assembly of piping, conduit, tubing, or hose re-
gardless of the material composition beginning at the connection to
the primary water supply. Also includes sprinkler tank heater, air
lines tanks, pumps, equipment, appurtenances and all other related
components attached thereto inside.

(2) Residential-level sprinkler fitter certification - Limited to
installation, maintenance, and repair of the fire protection sprinkler
system of residential occupancies as defined by NFPA 13D and NFPA 13R.

A residential level sprinkler fitter certification may also perform
installation and repair of NFPA 13 fire protection sprinkler systems
and components while under the direct supervision of a certified jour-
ney-level sprinkler fitter.
(3) Trainee-level sprinkler fitter certification - Limited to
performing sprinkler fitter work under the direct supervision of a
sprinkler fitter certified to perform the type of work the trainee-
level sprinkler fitter is performing.
Chart 1: Sprinkler Fitter Certifications

Level of Standard Defining Work That May Be Performed
Certificate NFPA 13D NFPA 13R NFPA 13 NFPA 24 NFPA 25
Holder — See
Note (1)
Journey-Level Yes Yes Yes No No
Sprinkler Fitter
Residential- Yes Yes Only if under the No No
Level Sprinkler direct supervision
Fitter of a journey-level
sprinkler fitter
Trainee-Level Only if under the | Only if under the | Only if under the No No
Sprinkler Fitter | direct supervision | direct supervision | direct supervision
of a residential/ of aresidential/ | of a journey-level
journey-level journey-level sprinkler fitter
sprinkler fitter sprinkler fitter
[]
NEW SECTION
WAC 212-90-038 Municipality, county, or state regulations. (1)

Licensed contractors and certificate holders must comply with the au-
thority having jurisdiction's requirements to obtain permits or per-

mission before the installation,
fire protection sprinkler system.

constitutes a Level 2 violation.
(2) The licensed contractor or certificate holder must verify
whether a permit or permission is required from the authority having

jurisdiction before installing,

repair,

repairing,

ing any fire protection sprinkler system.

[]
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FIRE SPRINKLER FITTER CERTIFICATE HOLDER

NEW SECTION

WAC 212-90-093 Fitter certificate holder certification. (1) All
applications must be made on the forms provided by the director and
include the required fees provided by WAC 212-90-098 and documentation
for the required level of experience as provided by this section.

(a) For journey-level sprinkler fitter certification, the appli-
cant must:

(1) Provide evidence on the forms provided by the director of at
least 8,000 hours of trade related fire protection sprinkler system
experience in installation, alteration, and repair;

(ii) Not have more than 3,000 hours of the required 8,000 hours
of experience in residential sprinkler fitting; and

(iii) Satisfactorily pass an examination provided by the director
with a final score of 80 percent.

(b) For residential sprinkler fitter certification, the applicant
must:

(1) Provide evidence on the forms provided by the director, of at
least 4,000 hours of trade related fire protection sprinkler system
experience in installation, repair, and maintenance; and

(ii) Satisfactorily pass an examination provided by the director
with a final score of 80 percent.

(c) For trainee sprinkler fitter certification, the applicant
must:

(1) Provide evidence to the director, on the forms provided by
the director, of trade related employment by a licensed contractor;

(ii) Remain employed by a licensed contractor to maintain trainee
status; and

(iii) Only engage in the fire protection sprinkler system trade
when under the supervision of a certified journey level or residential
installer.

Type of Work Performed
Certificate Level Application Required Exam Required by Certificate Holder
Journey Sprinkler Fitter Yes Pass an exam (See WAC Installs and repairs NFPA
212-90-093) 13D, 13R, or 13 fire
sprinkler systems
Residential Sprinkler Fitter Yes Pass an exam (See WAC Installs, repairs, and
212-90-093) performs maintenance on

fire sprinkler systems in
residential occupancies

Trainee Sprinkler Fitter Yes No Installs, repairs, and
performs maintenance on a
fire sprinkler system only
under the supervision of a
properly certified
residential/journey level
fitter

(2) All information submitted by an applicant to the director to
apply for a certificate must be true and accurate. If the director
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finds that information or documents submitted by an applicant is
false, misleading, or has been altered in an effort to meet the re-
quirements provided by this chapter, the finding will constitute a
Level 3 wviolation.

(3) A violation of this section that involves a contractor allow-
ing an employee to engage in performing fire protection sprinkler fit-
ting work:

(a) By engaging in the trade of fire sprinkler fitting without
having a valid sprinkler fitter certificate of competency issued for
the work being conducted is a Level 3 violation.

(b) By a trainee sprinkler fitter engaging in the trade of fire
sprinkler fitting without the direct supervision of a certified resi-
dential or journey sprinkler fitter is a Level 3 violation.

(c) As a trainee without a trainee certificate but with the di-
rect supervision of a certified residential or journey sprinkler fit-
ter is a Level 1 violation.

(d) Any individual using a certification and/or certification
number not issued to them by the director.

[]

NEW SECTION

WAC 212-90-098 Fees for certificate holder. There are three
separate fees that may apply:

(1) Application fee is $100 only charged once when a person makes
the initial application for any of the certificates specified in this
section. As long as the certificate holder maintains continuous cer-
tification, the certificate holder is not required to pay a subsequent
application fee. Application fees are nonrefundable.

(2) Biennial certification fee is $200 paid each odd calendar
year the certificate holder applies for certification renewal. The bi-
annual renewal fee:

(a) Is in addition to the initial application fee paid for the
initial application;

(b) Is nonrefundable once the certificate has been issued.

(3) Examination fee is $150, charged per examination, including
retests. Examination fees are nonrefundable.

[]

NEW SECTION

WAC 212-90-108 Certificate not transferable. A certificate is-
sued under this regulation is not transferable to another person.

[]
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NEW SECTION

WAC 212-90-113 Certificate holder employment. If the certifi-
cate holder should leave the employment of the licensed contractor, he
or she will notify the director within 30 days of his or her last day
of employment. Failure to do so constitutes a Level 1 violation.

[]

NEW SECTION

WAC 212-90-118 Certificate renewals. (1) Certificates for jour-
ney, residential, and trainee fitters must be renewed by January 1st
of every odd-numbered year. A sprinkler fitter certificate holder will
be provided a renewal form by the director to renew the certificate.

For trainees, the certificate will not be renewed if the trainee
is not currently employed by a licensed contractor.

(2) Failure of any fitter certificate holder to renew his or her
certificate by the expiration date will constitute a break in certifi-
cation.

(a) For residential and journey level fitters expired less than
two consecutive calendar years, the certificate holder may reinstate
by submitting a reinstatement application provided by the director,
passing a certification exam, and pay all applicable fees.

(b) For residential and journey level fitters expired two or more
calendar years, the certificate holder must submit a new application
with evidence of qualification, pass a certification exam, and pay all
applicable fees.

(c) For trainee level fitters expired for any period of time the
certificate holder must complete the initial application form and pay
the applicable fees.

(d) Those who were qualified under the grandfathering process
must complete the applicable initial application process meeting the
current requirements.

(3) The director will not renew a certificate if the certificate
is in a revoked or suspended status.

[]

NEW SECTION

WAC 212-90-165 Fitter certificate holder requirements and limi-
tations. (1) The director issues a wallet card to a person issued a
sprinkler fitter certificate. The card will be kept by the sprinkler
fitter certificate holder. The certificate holder must make the card
available for review at any time.

(2) The wallet card must either be on the certificate holder
(wallet, lanyard, article of clothing, etc.,) or readily accessible.

(3) Failure to comply with this section constitutes a Level 1 vi-
olation.

[]
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ENFORCEMENT AND COMPLIANCE

NEW SECTION

WAC 212-90-205 Suspension or revocation of licenses or certifi-
cates. (1) The director may refuse to issue or renew or may suspend
or revoke the privilege of a certificate holder, or a licensed or un-
licensed fire protection sprinkler system contractor to engage in the
fire protection sprinkler system business. The director may establish
penalties against a person who violates any provision of chapter
18.270 RCW or any provision of this chapter while he or she is engaged
in the trade of sprinkler fitting.

(2) The licensed contractor or certificate holder will be noti-
fied in writing of the denial, suspension, or revocation action.

(3) The director may deny, suspend, or revoke a license or cer-
tificate under the following process:

(a) The director must give the licensed contractor or certificate
holder notice of the action and an opportunity to be heard as prescri-
bed in chapter 34.05 RCW before the denial, suspension, or revocation
of the license or certificate.

(b) Upon receiving notice of the denial, suspension, or revoca-
tion action, the licensed contractor or certificate holder may, within
30 days from the date of the notice of action, request in writing to
the director a hearing on the denial, suspension, or revocation of the
license or certificate. An adjudicative proceeding will be commenced
within 90 days of the receipt of a hearing request. Failure to request
a hearing, or failure to appear at a requested hearing, a prehearing
conference, or any other stage of an adjudicative proceeding, will
constitute default and may result in the entry of a final order under
RCW 34.05.440.

(c) Upon receiving a hearing request, the director may, at the
request of the licensed contractor or certificate holder, or on his or
her own initiative, schedule an informal settlement conference which
will be without prejudice to the rights of the parties. The informal
settlement conference will be held in Thurston County at a mutually
agreed upon time and may result in a settlement agreement. If no
agreement is reached, a hearing will be scheduled as outlined in chap-
ter 34.05 RCW.

(d) The director may, without prior notification to the licensed
contractor or certificate holder, deny, suspend, or revoke a license
or certificate if the director finds that there is a danger to the
public health, safety, or welfare that requires immediate action. In
every summary suspension of a license or certificate, an order signed
by the director or designee must be entered, in compliance with the
provisions of RCW 34.05.479. Administrative proceedings consistent
with chapter 34.05 RCW for revocation or other action shall be prompt-
ly instated and determined. The director must give notice as is prac-
ticable to the licensed contractor or certificate holder.

(4) The following penalties are associated with performing fire
protection sprinkler system work while a certificate is denied, sus-
pended, or revoked:
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(a) Any person engaged in the trade of sprinkler fitting while
his or her license or certificate is denied, suspended, or revoked,
will be issued a Level 3 violation.

(b) Any licensed or unlicensed fire protection sprinkler system
contractor that allows an employee or trainee to engage in the trade
of sprinkler fitting while his or her license or certificate has been
denied, suspended, or revoked, will be issued a Level 3 violation.

[]

NEW SECTION

WAC 212-90-210 Imposing citations and civil penalties. (1) The
director may impose civil penalties or fines to any licensed contrac-
tor, certificate holder, or individual that violates any provision of
chapter 18.270 RCW, or this chapter. The director may impose the civil
penalties or fines listed herein to any uncertified person who oper-
ates in the state of Washington as certificate holder. The director
will record all violations.

(2) A violation is an action by a person who engages in the in-
stallation, maintenance, alteration, or repair of a fire protection
sprinkler system or any part of such a system, and fails to comply
with chapter 18.270 RCW, or this chapter.

[]

NEW SECTION

WAC 212-90-215 Citations and penalties. (1) The director may at
his or her discretion issue either a monetary penalty or take an ac-
tion against a license or certificate depending on the severity of the
violation(s) evidenced in the investigation. Each violation is classi-
fied and penalties assessed according to the violation type as provi-
ded by the chart below:

Violation Action Taken Against License and/or
Level Monetary Penalty Issued Certificate
1 Warning License:
to No action.
$200 Certificate:
No action.
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Violation
Level

Monetary Penalty Issued

Action Taken Against License and/or
Certificate

2

$100
to
$500

License:

Suspended immediately for remainder of the
license year or 30 calendar days, whichever is
longer.

Certificate:

Suspended immediately for remainder of the
license year or 30 calendar days, whichever is
longer.

Certificate:

If the individual is not part of the violation but
will be affected by the loss of the employer's
contractor license, the certificate will be
changed to INACTIVE status until the
contractor obtains a valid license or the
certificate holder has a new employer.

$500
$5,000

License:

Suspended immediately for remainder of the
license year or 90 calendar days, whichever is
longer.

Certificate:

Suspended immediately for remainder of the
license year or 90 calendar days, whichever is
longer.

Certificate:

If the individual is not part of the violation but
will be affected by the loss of the employer's
contractor license, the certificate will be
changed to INACTIVE status until the
contractor obtains a valid license or the
certificate holder has a new employer.

(2) If a licensed contractor or certificate holder has incurred
multiple findings of the same violation over a period of time, the di-
rector may classify the licensed contractor or certificate holder as a
habitual offender and issue either an increased monetary penalty or
the action against the license or certificate depending on the severi-

ty of the violation(s)
ded by the chart below:

evidenced in multiple investigations as provi-

Violation Level

Monetary Penalty Issued

Violation Level and Action Taken Against
License and/or Certificate

1 $500 Evidence of three or more Level 1 violations
without compliance over a period of two
calendar years constitutes an increase to a Level
2 violation.
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Violation Level

Monetary Penalty Issued

Violation Level and Action Taken Against
License and/or Certificate

2

$1,500 per violation

Evidence of three or more Level 2 violations
without compliance over a period of two
calendar years constitutes an increase to a Level
3 violation.

License:

Suspended immediately for remainder of the
license year or 60 calendar days, whichever is
longer.

Certificate:

Suspended immediately for remainder of the
license year or 60 calendar days, whichever is
longer.

Certificate:

If the individual is not part of the violation but
will be affected by the loss of the employer's
contractor license, the certificate will be
changed to INACTIVE status until the
contractor obtains a valid license or the
certificate holder has a new employer.

$5,000 per violation

Evidence of two or more violations without
compliance over a period of three calendar years
constitutes an increase to a Level 3 violation.
License:

Suspended immediately for remainder of the
license year or 180 calendar days, whichever is
longer.

Certificate:

Suspended immediately for remainder of the
license year or 180 calendar days, whichever is
longer.

Certificate:

If the individual is not part of the violation but
will be affected by the loss of the employer's
contractor license, the certificate will be
changed to INACTIVE status until the
contractor obtains a valid license or the
certificate holder has a new employer.

(3) Civil penalties shall be resolved through the following:
(a) Pay the penalty by returning the notice and payment to the

director at State Fire Marshal's Office,

P.0O. Box 42642, Olympia, WA

98504-2642 within 30 days from the date the penalty was issued. Pay-
ments must be made by check or money order payable to the Washington

state patrol.

(b) Request an informal conference as outlined in WAC 212-90-235.
(c) Request a formal hearing as outlined in WAC 212-90-205 or

212-90-240.

[]

NEW SECTION

WAC 212-90-235 Informal conference.
vide an opportunity for any person to informally discuss a civil pen-
alty that has been assessed against them.

(2) An informal conference may be requested prior to a request

for a formal hearing. However,
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day timeline allotted for the request of a formal hearing - Regardless
of the outcome.

(3) The request for an informal hearing may be in any form and:

(a) Must be addressed to the mitigation officer;

(b) Be received by the director no more than 30 days from the is-
sue date of the civil penalty; and

(c) Clearly state the subject to be discussed.

(4) Depending on the availability and time constraints of the
person making the request and the hearings officer, the informal con-
ference may be a personal meeting or conference call depending on the
availability of the parties and the available technology.

(5) The director may, for good cause, choose to amend, withdraw,
or reduce the civil penalty as a result of an informal conference.

[]

NEW SECTION

WAC 212-90-240 Formal hearing. (1) Any person may request a
formal hearing to appeal a civil penalty issued under this chapter at
any time before or after the request of an informal conference, as
long as the 30 day period from the date of issue listed on the cita-
tion has not elapsed. If requesting a formal hearing by mail, the re-
quest must be post marked by midnight on the day the request is due.

(2) The director will arrange for a hearings officer to conduct
the formal hearing and will notify by letter the person requesting the
hearing (or their designated representative) of the date, time, loca-
tion, and hearings officer conducting the formal hearing.

(3) The hearings officer will hear the case and, within 90 days
of the hearing, render a proposed opinion and order including recom-
mended findings of fact and conclusions of law, according to chapters
34.05 RCW and 10-08 WAC.

(4) The formal hearing will be conducted as follows:

(a) The hearings officer will act as an impartial third party.

(b) It is not necessary for the person who requested the hearing
to be represented by legal counsel.

(c) An official record will be made through a scribe.

(d) Testimony will be taken under oath.

(e) All evidence of a type commonly relied upon by a reasonably
prudent person in the conduct of their serious affairs is admissible.

(f) Hearsay evidence is admissible if it meets the statutory
standards for being reliable and trustworthy.

(g) A proposed opinion and order will be provided.

(5) The proposed opinion and order shall be reviewed by the di-
rector and, if accepted, be finalized and issued as a final order.

[]

NEW SECTION

WAC 212-90-245 Penalty adjustments. (1) The assessment of ad-
justment of penalties for amounts other than those set by chapter

Certified on 9/29/2022 [ 258 ] WSR Issue 22-19 - Proposed



Washington State Register, Issue 22-19 WSR 22-19-071

18.270 RCW will be done only by the director through a hearings proc-
ess either formally or informally.

(2) The assessment of penalties for not being in conformance with
chapter 18.270 RCW, or this chapter may be made only after consider-
ing:

a) The gravity and magnitude of the violation.
b) The person's previous record.
c) Such other considerations as the director may consider appro-

d) The uniformity and consistency in the application of viola-
tions or penalties statewide.

[]

NEW SECTION

WAC 212-90-250 Payment of civil penalty. (1) The penalty must
be paid to the director within 30 days after an order assessing a civ-
il penalty becomes final by operation of law or on an appeal.

(2) A request can be made through an informal or formal confer-
ence to make installment payments on a civil penalty. If the mitiga-
tion officer authorizes installment payments during an informal or
formal hearing, the payment plan will be developed and agreed upon at
the hearing. Failure to comply with the payment plan will void the
payment plan and the remaining balance must be paid by the next busi-
ness day.

(3) If the licensed contractor or certificate holder fails to pay
the full penalty or comply with the payment plan as provided by sub-
section (2) of this section:

(a) The license or certificate of competency will be revoked for
the remainder of the current license or certificate year and will not
be reinstated or renewed until the penalty is paid in full.

(b) The attorney general may bring an action in the name of the
director in the superior court of Thurston County or of any county in
which the violator may do business to collect any penalty imposed un-
der chapter 18.270 RCW.

[]
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WSR 22-19-072
PROPOSED RULES

LOWER COLUMBIA COLLEGE
[Filed September 19, 2022, 3:03 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-16-115.

Title of Rule and Other Identifying Information: Chapter 132M-126
WAC, Code of student conduct, updates to comply with new hazing pre-
vention law.

Hearing Location(s): On November 16, 2022, at 5:00 p.m., at 1600
Maple Street, Administration Building, Room 100, Longview, WA 98632;
or join Zoom meeting https://lowercolumbia.zoom.us/j/8190419393¢6,
Meeting ID 819 0419 3936, one tap mobile +12532158782,,81904193936# US
(Tacoma), +13462487799,,81904193936# US (Houston); dial by your loca-
tion +1 253 215 8782 US (Tacoma), +1 346 248 7799 US (Houston), +1 669
900 6833 US (San Jose), +1 312 626 6799 US (Chicago), +1 646 876 9923
US (New York), +1 301 715 8592 US (Washington DC), Meeting ID 819 0419
3936. Find your local number https://lowercolumbia.zoom.us/u/
kVvM6ZSm8w; join by SIP 81904193936@zoomcrc.com; join by H.323
162.255.37.11 (US West), 162.255.36.11 (US East), 115.114.131.7 (India
Mumbai), 115.114.115.7 (India Hyderabad), 213.19.144.110 (Amsterdam
Netherlands), 213.244.140.110 (Germany), 103.122.166.55 (Australia
Sydney), 103.122.167.55 (Australia Melbourne), 149.137.40.110
(Singapore), 64.211.144.160 (Brazil), 149.137.68.253 (Mexico),
69.174.57.160 (Canada Toronto), 65.39.152.160 (Canada Vancouver),
207.226.132.110 (Japan Tokyo), 149.137.24.110 (Japan Osaka), Meeting
ID 819 0419 3936.

Date of Intended Adoption: November 16, 2022.

Submit Written Comments to: Bryanna Smith, 1600 Maple Street,
P.0O. Box 3010, Longview, WA 98632, email rulemaking@lowercolumbia.edu,
fax 360-442-2129, by November 10, 2022.

Assistance for Persons with Disabilities: Contact Bryanna Smith,
phone 360-442-2100, fax 360-442-2129, TTY 800-833-6388, email
rulemaking@lowercolumbia.edu, by November 10, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Sam's Law requires Lower Columbia Col-
lege to amend its student conduct code to prohibit hazing both on and
off campus, and revise the definition of "hazing." To this end, Lower
Columbia College must amend its student conduct code, WAC
132M-126-015, 132M-126-020, and 132M-126-030; and must adopt WAC
132M-126-036 in order to meet its obligations under "Sam's Law" 2SHB
1751 (2022) regarding hazing prevention. Sam's Law amends RCW
28B.10.900 and adds new RCW 28B.10.904.

Reasons Supporting Proposal: "Sam's Law" 2SHB 1751 (2022) was
signed into law in 2022 amending RCW 28B.10.900 and adding new RCW
28B.10.904, regarding hazing prevention. The changes affect Lower Co-
lumbia College's student conduct code regarding the definition of haz-
ing and require the college to prohibit hazing both on and off campus.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140(13); 2SHB 1751 (2022) amending RCW 28B.10.900 and adding
RCW 28B.10.904.

Statute Being Implemented: RCW 28B.10.900 and 28B.10.904.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Lower Columbia College, public.
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Name of Agency Personnel Responsible for Drafting: Kendra Spra-
gue, 1600 Maple Street, P.O. Box 3010, Longview, WA 98632,
360-442-2121; Implementation and Enforcement: Sue Orchard, 1600 Maple
Street, P.0O. Box 3010, Longview, WA 98632, 360-442-2301.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Pur-
suant to RCW 34.05.328 (5) (a) (1), this agency is not mandated to com-
ply with RCW 34.05.328. Further, the agency does not voluntarily make
that section applicable to the adoption of this rule pursuant to sub-
section (5) (a) (ii), and, to date, the joint administrative rules com-
mittee has not made that section applicable to the adoption of this
rule.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: Since the proposed rules are limited
to amending the student conduct code, the proposed rules do not affect
small businesses.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. This change is not anticipated to impose any
additional cost on business.

September 19, 2022

Kendra Sprague

Vice President of Foundation

Human Resources, and Legal Affairs

OTS-3965.2

AMENDATORY SECTION (Amending WSR 21-01-145, filed 12/17/20, effective
1/17/21)

WAC 132M-126-015 Definitions. The following definitions shall
apply for purposes of this student conduct code:

(1) "ASLCC" means the associated students of Lower Columbia Col-
lege as defined in the constitution of that body.
(2) "Assembly" means any overt activity engaged in by one or more

persons, the object of which is to gain publicity, advocate a view,
petition for a cause, or disseminate information to any person, per-
sons, or group of persons.

(3) "Business day" means a weekday, excluding weekends, college
holidays, and college closure days.

(4) "College" means Lower Columbia College and any other college
centers or premises established within Washington State Community Col-
lege District No. 13.

(5) "College community" means trustees, students, staff, faculty,
and visitors in college facilities and college premises.

(6) "College official" includes any person employed by the col-
lege performing assigned duties.

(7) "College premises" shall include all campuses of the college,
wherever located, and includes all land, buildings, facilities, vehi-
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cles, equipment, and other property owned, used, or controlled by the

college.
(8) A "complainant" is an alleged victim of sexual misconduct.
(9) "Conduct review officer" is the vice president of student

services or other college administrator designated by the president to
be responsible for receiving and for reviewing or referring appeals of
student disciplinary actions in accordance with the procedures of this
code.

(10) "Controlled substance”" means and includes any drug or sub-
stance as defined in chapter 69.50 RCW as now law or hereafter amen-
ded.

(11) "Disciplinary action" is the process by which the student
conduct officer imposes discipline against a student for a violation
of the student code of conduct.

(12) "Disciplinary appeal" is the process by which an aggrieved
student can appeal the discipline imposed by the student conduct offi-
cer. Disciplinary appeals from a suspension in excess of ((tern)) 10

instructional days or an expulsion are heard by the student conduct
committee. Appeals of all other appealable disciplinary action shall
be reviewed through brief adjudicative proceedings.

(13) "Faculty member" and "instructor" mean any employee of Wash-
ington State Community College District No. 13 who is employed on a
full-time or part-time basis as a teacher, instructor, counselor or
librarian.

(14) "Filing" is the process by which a document is officially
delivered to a college official responsible for facilitating a disci-
plinary review. Unless otherwise provided, filing shall be accomplish-
ed by:

(a) Hand delivery of the document to the specified college offi-
cial or college official's assistant; or

(b) By sending the document by email and first-class mail to the
specified college official's office and college email address.

Papers required to be filed shall be deemed filed upon actual re-
ceipt during office hours at the office of the specified college offi-
cial.

(15) "The president" is the president of the college. The presi-
dent is authorized to:

(a) Delegate any of their responsibilities as set forth in this
chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set forth
in this chapter as may be reasonably necessary.

(16) "RCW" means Revised Code of Washington which can be accessed
at http://apps.leg.wa.gov/rcw/.

(17) "Respondent" is the student against whom disciplinary action
is initiated.

(18) "Service" is the process by which a document is officially
delivered to a party. Unless otherwise provided, service upon a party
shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by email and by certified mail or
first-class mail to the party's last known address.

Service is deemed complete upon hand delivery of the document or
upon the date the document is emailed and deposited in the mail.

(19) "Sexual misconduct” has the meaning ascribed to this term in
WAC 132M-126-030(13).
(20) "Student" includes all persons taking courses at or through

the college, whether on a full-time or part-time basis, and whether
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such courses are credit courses, noncredit courses, online courses, or
otherwise. Persons who withdraw after allegedly violating the code,
who are not officially enrolled for a particular term but who have a
continuing relationship with the college, or who have been notified of
their acceptance for admission are considered "students" for purposes
of this chapter.

(21) "Student conduct officer" is a college administrator desig-
nated by the president to be responsible for implementing and enforc-
ing the student conduct code.

(22) "Student group" for purposes of this code, is a student or-
ganization, athletic team, or living group including, but not limited
to, student clubs and organizations, members of a class or student co-
hort, student performance groups, and student living groups within
student housing.

(23) "Student organization" means any number of students who have
met the formal requirements of clubs and organizations.

[Statutory Authority: RCW 28B.50.140. WSR 21-01-145, § 132M-126-015,
filed 12/17/20, effective 1/17/21.]

AMENDATORY SECTION (Amending WSR 21-01-145, filed 12/17/20, effective
1/17/21)

WAC 132M-126-020 Statement of jurisdiction. (1) The student
conduct code shall apply to student conduct that occurs:

(a) On college premises;

(b) At or in connection with college-sponsored activities; or

(c) Off-campus conduct that in the judgment of the college ad-
versely affects the college community or the pursuit of its objec-
tives.

(2) Jurisdiction extends to, but is not limited to, locations in
which students or student groups are engaged in official college ac-
tivities including, but not limited to, foreign or domestic travel,
activities funded by the associated students, athletic events, train-
ing internships, cooperative and distance education, online education,
practicums, supervised work experiences or any other college-sanc-
tioned social or club activities.

(3) Students are responsible for their conduct from notification
of ((zeeeptaree—at)) admission to the college through the actual re-
ceipt of a certificate or degree, even though conduct may occur before
classes begin or after classes end, as well as during the academic
year and during periods between terms of actual enrollment.

(4) These standards shall apply to a student's conduct even if
the student withdraws from college while a disciplinary matter is
pending.

(5) The student conduct officer has sole discretion, on a case-
by-case basis, to determine whether the student conduct code will be
applied to conduct by students or student groups that occurs off cam-
pus.

[Statutory Authority: RCW 28B.50.140. WSR 21-01-145, § 132M-126-020,
filed 12/17/20, effective 1/17/21.]
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AMENDATORY SECTION (Amending WSR 21-01-145, filed 12/17/20, effective
1/17/21)

WAC 132M-126-030 Prohibited student conduct. The college may
impose disciplinary sanctions against a student who commits, attempts
to commit, aids, abets, incites, encourages or assists another person
to commit, an act(s) of misconduct which include, but are not limited
to, the following:

(1) Academic dishonesty. Any act of academic dishonesty includ-
ing, but not limited to, cheating, plagiarism, and fabrication.

(a) Cheating includes any attempt to give or obtain unauthorized
assistance relating to the completion of an academic assignment.

(b) Plagiarism includes taking and using as one's own, without
proper attribution, the ideas, writings, or work of another person in
completing an academic assignment. Prohibited conduct may also include
the unauthorized submission for credit of academic work that has been
submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment and also includes providing
false or deceptive information to an instructor concerning the comple-
tion of an assignment.

(d) Academic consequences for academic dishonesty or abetting in
academic dishonesty may be imposed at the discretion of a faculty mem-
ber up to and including a failing grade for the course. Students
should refer to each of their faculty's course syllabus and program
handbook. Further academic consequences may follow consistent with
the provisions in any program handbook including, but not limited to,
dismissal from an academic program. Incidents of academic dishonesty
may also be referred to the student conduct officer for disciplinary
action consistent with this chapter in addition to the academic conse-
quences identified above.

(2) Other dishonesty. Any other acts of dishonesty. Such acts in-
clude, but are not limited to:

(a) Forgery, alteration, submission of falsified documents or
misuse of any college document, record, or instrument of identifica-
tion;

(b) Tampering with an election conducted by or for college stu-
dents; or

(c) Furnishing false information or failing to furnish correct
information, in response to the request or requirement of a college
officer or employee.

(3) Obstruction or disruptive conduct. Conduct, not otherwise
protected by law, that interferes with, impedes, or otherwise unrea-
sonably hinders:

(a) Instruction, research, administration, disciplinary proceed-
ing(s), or other college activities, including the obstruction of the
free flow of pedestrian or vehicular movement on college property or
at a college activity; or

(b) Any activity that is authorized to occur on college property,
whether or not actually conducted or sponsored by the college.

(4) Assault, intimidation, harassment. Unwanted touching, physi-
cal abuse, verbal abuse, threat(s), intimidation, harassment, bully-
ing, or other conduct which harms, threatens, or is reasonably per-
ceived as threatening the health or safety of another person or anoth-
er person's property. For purposes of this code, "bullying" is defined
as repeated or aggressive unwanted behavior, not otherwise protected
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by law that intentionally humiliates, harms, or intimidates the vic-
tim.

(5) Cyber misconduct. Cyberstalking, cyberbullying or online har-
assment. Use of electronic communications including, but not limited
to, electronic mail, instant messaging, electronic bulletin boards,
and social media sites to harass, abuse, bully or engage in other con-
duct which harms, threatens, or is reasonably perceived as threatening
the health or safety of another person. Prohibited activities include,
but are not limited to, unauthorized monitoring of another's email
communications directly or through spyware, sending threatening
emails, disrupting electronic communications with spam or by sending a
computer virus, sending false messages to third parties using anoth-
er's email identity, nonconsensual recording of sexual activity, and
nonconsensual distribution of a recording of sexual activity.

(6) Property violation. Damage to, misappropriation of, unauthor-
ized use or possession of, vandalism, or other nonaccidental damaging
or destruction of college property or the property of another person.
Property for purposes of this subsection includes computer passwords,
access codes, identification cards, personal financial account num-
bers, other confidential personal information, intellectual property,
and college trademarks.

(7) Failure to comply with directive. Failure to comply with the
directive of a college officer or employee who is acting in the legit-
imate performance of their duties, including failure to properly iden-
tify oneself to such a person when requested to do so.

(8) Weapons. Possession, holding, wearing, transporting, storage
or presence of any firearm, dagger, sword, knife or other cutting or
stabbing instrument, club, explosive device, or any other weapon appa-
rently capable of producing bodily harm is prohibited on the college
campus, subject to the following exceptions:

(a) Commissioned law enforcement personnel or legally authorized
military personnel while in performance of their duties;

(b) A student with a valid concealed weapons permit may store a
pistol in their vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view; or

(c) The president may grant permission to bring a weapon on cam-
pus upon a determination that the weapon is reasonably related to a
legitimate pedagogical purpose. Such permission shall be in writing
and shall be subject to such terms or conditions incorporated in the
written permission.

(d) This policy does not apply to the possession and/or use of
disabling chemical sprays when possessed and/or used for self-defense.

F9) Hazing. ((Ha%iﬁgfiﬂe%ﬁdesT—bﬁ%—is—ﬂQ%—%imi%ed—%eT—aﬂy—iﬂi%ia-

(a) Hazing is any act committed as part of:

(1) A person's recruitment, initiation, pledging, admission into,
or affiliation with a student group; or

(1i) Any pastime or amusement engaged in with respect to such a
student group;

(1ii) That causes, or is likely to cause, bodily danger or physi-
cal harm, or serious psychological or emotional harm, to any student.

(b) Examples of hazing include, but are not limited to:
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(i) Causing, directing, coercing, or forcing a person to consume
any food, liquid, alcohol, drug, or other substance which subjects the
person to risk of such harm;

(ii) Humiliation by ritual act;

(iii) Striking another person with an object or body part;

(iv) Causing someone to experience excessive fatigque, or physical
and/or psychological shock; or

(v) Causing someone to engage in degrading or humiliating games
or activities that create a risk of serious psychological, emotional,
and/or physical harm.

(c) Hazing does not include customary athletic events or other
similar contests or competitions.

(d) Consent is not a valid defense against hazing.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being ob-
servably under the influence of any alcoholic beverage, except as per-
mitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale of marijua-
na or the psychoactive compounds found in marijuana intended for human
consumption, regardless of form, or being observably under the influ-
ence of marijuana or the psychoactive compounds found in marijuana.
While state law permits the recreational use of marijuana, federal law
prohibits such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being observa-
bly under the influence of any legend drug, including anabolic ste-
roids, androgens, or human growth hormones as defined in chapter 69.41
RCW, or any other controlled substance under chapter 69.50 RCW, except
as prescribed for a student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes and related products. The use
of tobacco, electronic cigarettes, and related products in any build-
ing owned, leased or operated by the college or in any location where
such use is prohibited, including ( (twenty—five)) 25 feet from entran-
ces, exits, windows that open, and ventilation intakes of any building
owned, leased or operated by the college. This includes all college
sidewalks, parking lots, landscaped areas, sports fields and college
buildings. Use of tobacco is also prohibited at events on college
premises, or in college-owned, rented or leased vehicles. "Related
products" include, but are not limited to, cigarettes, pipes, bidi,
clove cigarettes, waterpipes, hookahs, chewing tobacco, vaporizers,
and snuff.

(11) Lewd conduct. Conduct which is lewd or obscene that is not
otherwise protected under the law.

(12) Discriminatory conduct. Conduct which harms or adversely af-
fects any member of the college community because of their race; col-
or; national origin; sensory, mental or physical disability; use of a
service animal; gender, including pregnancy; marital status; age; re-
ligion; creed; sexual orientation; gender identity; veteran's status;
or any other legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct" includes
sexual harassment, sexual intimidation, and sexual violence. Sexual
harassment prohibited by Title IX is defined in the supplemental pro-
cedures in this code. See WAC 132M-126-115 through 132M-126-155.

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual or gender-based conduct, including unwelcome sexual advan-
ces, requests for sexual favors, quid pro quo harassment, and other
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verbal, nonverbal, or physical conduct of a sexual or a gendered na-
ture that is sufficiently severe, persistent, or pervasive as to:

(1) Deny or limit the ability of a student to participate in or
benefit from the college's educational program;

(ii) Alter the terms or conditions of employment for a college
employee (s); and/or

(iii) Create an intimidating, hostile, or offensive environment
for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation" incorpo-
rates the definition of "sexual harassment" and means threatening or
emotionally distressing conduct based on sex including, but not limi-
ted to, nonconsensual recording of sexual activity or the distribution
of such recording.

(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. Nonconsensual sexual intercourse, noncon-
sensual sexual contact, domestic violence, dating violence, and stalk-
ing are all types of sexual violence.

(i) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact. Any actual or attempted sexual
touching however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(iii) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren, and adopted children under
the ages of ((etghteen)) 18.

(iv) Statutory rape. Consensual intercourse between a person who
is ((etghteer)) 18 years of age or older, and a person who is under
the age of ((sizxteern)) 16.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(vi) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(ITII) The frequency of interactions between the persons involved
in the relationship.
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(vii) Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(d) For purposes of this code, "consent" means knowing, volunta-
ry, and clear permission by word or action, to engage in mutually
agreed upon sexual activity. Each party has the responsibility to make
certain that the other has consented before engaging in the activity.
For consent to be wvalid, there must be at the time of the act of sexu-
al intercourse or sexual contact actual word or conduct indicating
freely given agreement to have sexual intercourse or sexual contact.

A person cannot consent if they are unable to understand what is
happening or are disoriented, helpless, asleep, or unconscious for any
reason, including due to alcohol or other drugs. An individual who en-
gages in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a person be-
cause of such person's protected status and that is sufficiently seri-
ous as to deny or limit, and that does deny or limit, the ability of a
student to participate in or benefit from the college's educational
program, that changes the terms or conditions of employment for a col-
lege employee, or that creates an intimidating, hostile, or offensive
environment for other campus community members. Protected status in-
cludes a person's race; color; national origin; sensory, mental or
physical disability; use of a service animal; gender, including preg-
nancy; marital status; age; religion; creed; sexual orientation; gen-
der identity; veteran's status; or any other legally protected classi-
fication. See "sexual misconduct" for the definition of "sexual har-
assment." Harassing conduct may include, but is not limited to, physi-
cal conduct, verbal, written, social media and electronic communica-
tions.

(15) Retaliation. Harming, threatening, intimidating, coercing,
or taking adverse action of any kind against a person because such
person reported an alleged violation of this code or college policy,
provided information about an alleged violation, or participated as a
witness or in any other capacity in a college investigation or disci-
plinary proceedings.

(16) Misuse of electronic resources. Theft or other misuse of
computer time or other electronic information resources of the col-
lege. Such misuse includes, but is not limited to:

(a) Unauthorized use of such resources or opening of a file, mes-
sage, or other item;

(b) Unauthorized duplication, transfer, or distribution of a com-
puter program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's password
or other identification;

(d) Use of such time or resources to interfere with someone
else's work;

(e) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;
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(g) Use of such time or resources in violation of applicable
copyright or other law;

(h) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization.

(17) Unauthorized access. Unauthorized possession, duplication,
or other use of a key, keycard, or other restricted means of access to
college property, or unauthorized entry onto or into college property.

(18) Safety violations. Nonaccidental conduct that interferes
with or otherwise compromises any college policy, equipment, or proce-
dure relating to the safety and security of the campus community, in-
cluding tampering with fire safety equipment and triggering false
alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of any feder-
al, state, or local law, rule, or regulation or other college rules or
policies, including college traffic and parking rules.

(20) Ethical violation. The breach of any generally recognized
and published code of ethics or standards of professional practice
that governs the conduct of a particular profession for which the stu-
dent i1s taking a course or is pursuing as an educational goal or ma-
jor.

In addition to initiating discipline proceedings for violation of
the student conduct code, the college may refer any violations of fed-
eral, state, or local laws to civil and criminal authorities for dis-
position. The college reserves the right to pursue student disciplina-
ry proceedings regardless of whether the underlying conduct is subject
to civil or criminal prosecution.

[Statutory Authority: RCW 28B.50.140. WSR 21-01-145, § 132M-126-030,
filed 12/17/20, effective 1/17/21.]

NEW SECTION

WAC 132M-126-036 Hazing prohibited—Sanctions. (1) Hazing by a
student or a student group is prohibited pursuant to WAC
132M-126-030(9) .

(2) No student may conspire to engage in hazing or participate in
hazing of another. State law provides that hazing is a criminal of-
fense, punishable as a misdemeanor.

(3) Washington state law provides that:

(a) Any student group that knowingly permits hazing is strictly
liable for harm caused to persons or property resulting from hazing.
If the organization, association, or student living group is a corpo-
ration, whether for-profit or nonprofit, the individual directors of
the corporation may be held individually liable for damages.

(b) Any person who participates in the hazing of another shall
forfeit any entitlement to state-funded grants, scholarships, or
awards for a period of time determined by the college.

(c) Student groups that knowingly permit hazing to be conducted
by its members or by others subject to its direction or control, shall
be deprived of any official recognition or approval granted by the
college.

(d) Student groups found responsible for violating the code of
student conduct, college anti-hazing policies, or state or federal
laws relating to hazing or offenses related to alcohol, drugs, sexual
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assault, or physical assault will be disclosed in a public report is-
sued by the college setting forth the name of the student group, the
date the investigation began, the date the investigation ended, a
finding of responsibility, a description of the incident(s) giving
rise to the finding, and the details of the sanction(s) imposed.

[]
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WSR 22-19-075
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 20, 2022, 8:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-13-146.

Title of Rule and Other Identifying Information: 2023 Industrial
insurance premium rates. Chapter 296-17 WAC, General reporting rules,
audit and recordkeeping, rates and rating system for Washington work-
ers' compensation insurance; and chapter 296-17B WAC, Retrospective
rating for workers' compensation insurance.

Hearing Location(s): On October 26, 2022, at 10:00 a.m., join
Zoom meeting at https://lni-wa-gov.zoom.us/j/4283482697, Meeting ID
428 348 2697; join by phone 1-253-215-8782 US (Tacoma), Meeting ID 428
348 2697; and on October 27, 2022, at 10:00 a.m., Jjoin Zoom meeting at
https://lni-wa-gov.zoom.us/j/4283482697, Meeting ID 428 348 2697; join
by phone 1-253-215-8782 US (Tacoma), Meeting ID 428 348 2697. The
hearings will begin at 10:00 a.m. and will continue until all oral
comments are received.

Date of Intended Adoption: November 30, 2022.

Submit Written Comments to: Jo Anne Attwood, Department of Labor
and Industries (L&I), Insurance Services, Employer Services, P.O. Box
44148, Olympia, WA 98504-4148, email JoAnne.AttwoodW@Lni.wa.gov, fax
360-902-4988, by October 28, 2022, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact Jo Anne Att-
wood, phone 360-902-4777, fax 360-902-4988, TTY 360-902-5797, email
JoAnne.Attwood@Lni.wa.gov, by October 24, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed rule amends the tables of
classification base premium rates, experience rating plan parameters,
and experience modification factor calculation limitations for the
workers' compensation insurance program for calendar year 2023. Clas-
sification base rates were updated to align with expected losses. The
department proposes a 4.8 percent overall average premium rate change.

Amending WAC 296-17-855 Experience modification, 296-17-875 Table
I, 296-17-880 Table II, 296-17-885 Table III, 296-17-890 Table IV,
296-17-895 Industrial insurance accident fund base rates, stay at work
and medical aid base rates by class of industry, 296-17-89502 Indus-
trial insurance accident fund, stay at work, medical aid and supple-
mental pension rates by class of industry for nonhourly rated classi-
fications, 296-17-89507 Horse racing rates, 296-17-89508 Farm intern-
ship program industrial insurance, accident fund, stay at work fund,
medical aid fund, and supplemental pension by class, 296-17-920 As-
sessment for supplemental pension fund, 296-17B-540 Determining loss
incurred for each claim, and 296-17B-900 Retrospective rating plans
standard premium size ranges.

Reasons Supporting Proposal: Washington law provides that rates
should be adjusted annually to reflect the hazards of each industry
and in accordance with recognized workers' compensation insurance
principles.

Washington employers continue to deal with uncertainties associ-
ated with the pandemic and the global economy. In light of that, L&I
is proposing an overall average rate increase of 4.8 percent to ensure
adequate premiums to cover expected costs of 2023 claims. This in-
crease is below the indicated break-even rate and consistent with our
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rate-making principle of keeping rates steady and predictable. This
rate increase is required to partially account for two consecutive
years of higher-than-normal increases in the state's average wage. The
department is able to minimize the increase for this upcoming year due
to the ongoing efforts to gradually increase the workers' compensation
contingency reserve (surplus).

Statutory Authority for Adoption: RCW 51.16.035 (base rates),
51.32.073 (supplemental pension), 51.18.010 (retrospective rating),
and 51.04.020(1) (general authority).

Statute Being Implemented: RCW 51.16.035, 51.32.073, and
51.18.010.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Jo Anne Att-
wood, Tumwater, Washington, 360-902-4777; Implementation: Brenda Heil-
man, Tumwater, Washington, 360-902-6369; and Enforcement: Mike Ratko,
Tumwater, Washington, 360-902-4997.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. A
cost-benefit analysis is not required per RCW 34.05.328 (5) (b) (vi), as
the proposed rules are adjusting rates pursuant to legislative stand-
ards.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute; and rules set or
adjust fees under the authority of RCW 19.02.075 or that set
or adjust fees or rates pursuant to legislative standards,
including fees set or adjusted under the authority of RCW
19.80.045.

Scope of exemption for rule proposal:

Is fully exempt.

September 20, 2022
Joel Sacks
Director

OTS-4077.1

AMENDATORY SECTION (Amending WSR 21-24-066, filed 11/30/21, effective
1/1/22)

WAC 296-17-855 Experience modification. The basis of the expe-
rience modification shall be a comparison of the actual losses charged
to an employer during the experience period with the expected losses
for an average employer reporting the same exposures in each classifi-
cation. The comparison shall contain actuarial refinements designed to
weigh the extent to which the actual experience is credible, due con-
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Ex-

cept for those employers who qualify for an adjusted experience modi-

fication as specified in WAC 296-17-860 or 296-17-865,

the experience

modification factor shall be calculated from the formula:

EXPERIENCE
MODIFICATION =
FACTOR

Where

Credible Actual
Primary Loss

Credible Actual
Excess Loss

+

(Credible Actual Primary Loss
+ Credible Actual Excess Loss)/
Expected Loss

Actual Primary Loss x Primary
Credibility

Expected Primary Loss x (100% -
Primary Credibility)

Actual Excess Loss x Excess
Credibility

Expected Excess Loss x (100% -
Excess Credibility)

The meaning and function of each term in the formula is specified

below.
For each claim,
tion of the claim costs,

(($217288))

the formula:

the actual primary loss is the first dollar por-
which has been shown in actuarial studies,
have the greater credibility in predicting future experience.
amounts are summed over all claims.
$22,670 the actual primary loss shall be determined from

to
These
For each claim in excess of

((53:219)) 56.670

Primary Loss

For each claim, less than

(Total Loss + ((3+939))
34,000)

(($217286))

x Total Loss

$22,670 the full value of

the claim shall be considered a primary loss.

For each claim,
of the claim costs,

the excess actual loss is the remaining portion
which have been shown in actuarial studies to have
less credibility in predicting future experience.

The excess actual

loss for each claim shall be determined by subtracting the primary

loss from the total loss.

permanent disability,

These amounts are summed over all claims.
For any claim without disability benefits
total permanent disability or death)
tually paid or estimated to be paid,

(time loss, partial
either ac-

the total actual losses for cal-

culating the primary loss and excess loss shall first be reduced by

(($3+456))

the lesser of

$3,570 or the total cost of the claim. Here

are some examples for these claims:

Type of
Total Loss Claim
300  Medical Only
4,000  Medical Only
4,000 Timeloss
30,000  Medical Only
30,000 Timeloss
130,000  PPD
500,000 TPD Pension
2,000,000 TPD Pension

Certified on 9/29/2022 [

Total Loss
(after Primary Excess
deduction) Loss Loss
0 0 0
((559)) ((559) 0
430 430
4,000 4,000 0
(26:550))  (@4H57)  ((F393)
26,430 24,786 1.644
30,000  ((Z5776) (4224)
26,564 3.436
130,000  ((427H8)) ((8%282))
44,921 85,079
((341:650))  ((48;662)) ((292;9898))
382.810 52,047 330,763
((341:650))  ((48:662)) ((295983))
382.810 52,047 330,763
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Note: The deduction, (($3;450)) $3.570, is twice the average case
incurred cost of these types of claims occurring during the three-
year period used for experience rating. On average this results in
reducing the average actual loss about seventy percent for these
types of claims adjusted. This is done to help make the transition
between the two different experience rating methods better by
helping make the change in experience factor reasonable for small
changes to the actual losses.

For each employer, the primary credibility and the excess credi-
bility determines the percentage weight given to the corresponding ac-—
tual primary losses and the actual excess losses, included in the cal-
culation of the experience modification, based on the volume of expec-
ted losses. Primary credibility and excess credibility values are set
forth in Table II.

An employer's expected losses shall be determined by summing the
expected loss for each of the three years of the experience period,
which are calculated by multiplying the reported exposure in each
classification during the year by the corresponding classification ex-
pected loss rate and rounding the result to the nearest cent. Classi-
fication expected loss rates by year are set forth in Table IIT.

Expected losses in each classification shall be multiplied by the
classification "Primary-Ratio" to obtain "expected primary losses"
which shall be rounded to the nearest cent. Expected excess losses
shall then be calculated by subtracting expected primary losses from
expected total losses rounded to the nearest cent. Primary-Ratios are
also set forth in Table III.

[Statutory Authority: RCW 51.16.035, 51.32.073, 51.18.010, and
51.04.020(1). WSR 21-24-066, § 296-17-855, filed 11/30/21, effective
1/1/22; WSR 20-24-094, § 296-17-855, filed 11/30/20, effective 1/1/21;
WSR 19-24-029, § 296-17-855, filed 11/25/19, effective 1/1/20; WSR
18-24-073, § 296-17-855, filed 11/30/18, effective 1/1/19; WSR
17-24-041, § 296-17-855, filed 11/30/17, effective 1/1/18; WSR
16-24-014, § 296-17-855, filed 11/29/16, effective 1/1/17; WSR
15-24-103, § 296-17-855, filed 12/1/15, effective 1/1/16; WSR
14-24-084, § 296-17-855, filed 12/1/14, effective 1/1/15; WSR
13-24-073, § 296-17-855, filed 11/30/13, effective 1/1/14. Statutory
Authority: RCW 51.16.035, 51.32.073, 51.08.010, and 51.04.020(1). WSR
12-24-048, § 296-17-855, filed 11/30/12, effective 1/1/13; WSR
11-24-026, § 296-17-855, filed 12/1/11, effective 1/1/12. Statutory
Authority: RCW 51.16.035, 51.32.073, 51.18.010, and 51.04.020(1). WSR
11-04-069, § 296-17-855, filed 1/28/11, effective 2/28/11; WSR
09-24-086, § 296-17-855, filed 11/30/09, effective 1/1/10; WSR
08-24-074, § 296-17-855, filed 12/1/08, effective 1/1/09; WSR
07-24-046, § 296-17-855, filed 12/1/07, effective 1/1/08; WSR
06-24-054, § 296-17-855, filed 12/1/06, effective 1/1/07. Statutory
Authority: RCW 51.04.020, 51.16.035, and 51.32.073. WSR 05-23-162, §
296-17-855, filed 11/22/05, effective 1/1/06; WSR 04-24-025, §
296-17-855, filed 11/23/04, effective 1/1/05. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, and 51.18.010. WSR 03-24-066, S
296-17-855, filed 12/1/03, effective 1/1/04. Statutory Authority: RCW
51.16.035, 51.32.073, 51.18.010, and 51.04.020(1). WSR 02-24-029, §
296-17-855, filed 11/27/02, effective 1/1/03. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, 51.18.010. WSR 01-23-061, §
296-17-855, filed 11/20/01, effective 1/1/02; WSR 00-23-101, S§
296-17-855, filed 11/21/00, effective 1/1/01. Statutory Authority: RCW
51.16.035, 51.04.020. WSR 00-14-052, § 296-17-855, filed 7/1/00, ef-
fective 7/1/00. Statutory Authority: RCW 51.04.020, 51.16.035 and
51.32.073. WSR 99-24-055, § 296-17-855, filed 11/29/99, effective
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12/31/99; WSR 98-24-094, § 296-17-855, filed 12/1/98, effective
1/1/99; WSR 97-24-062, § 296-17-855, filed 12/1/97, effective 1/1/98;
WSR 96-24-063, § 296-17-855, filed 11/29/96, effective 1/1/97. Statu-
tory Authority: RCW 51.04.020. WSR 95-23-080, § 296-17-855, filed
11/20/95, effective 1/1/96; WSR 94-24-007, § 296-17-855, filed
11/28/94, effective 1/1/95; WSR 93-24-114, § 296-17-855, filed
12/1/93, effective 1/1/94. Statutory Authority: RCW 51.04.020(1) and
51.16.035. WSR 93-12-093, § 296-17-855, filed 5/31/93, effective
7/1/93; WSR 92-24-063, § 296-17-855, filed 11/30/92, effective 1/1/93;
WSR 91-24-053, § 296-17-855, filed 11/27/91, effective 1/1/92; WSR
90-24-042, § 296-17-855, filed 11/30/90, effective 1/1/91; WSR
89-24-051 (Order 89-22), § 296-17-855, filed 12/1/89, effective
1/1/90. Statutory Authority: RCW 51.16.035 and 51.04.020. WSR
88-24-012 (Order 88-30), § 296-17-855, filed 12/1/88, effective
1/1/89. Statutory Authority: RCW 51.16.035. WSR 87-24-060 (Order
87-26), § 296-17-855, filed 12/1/87, effective 1/1/88. Statutory Au-
thority: RCW 51.04.020(1) and 51.16.035. WSR 86-24-042 (Order 86-41),
§ 296-17-855, filed 11/26/86. Statutory Authority: RCW 51.16.035. WSR
85-24-032 (Order 85-33), § 296-17-855, filed 11/27/85, effective
1/1/86; WSR 84-24-016 (Order 84-23), § 296-17-855, filed 11/28/84, ef-
fective 1/1/85; WSR 83-24-017 (Order 83-36), S 296-17-855, filed
11/30/83, effective 1/1/84; WSR 82-24-047 (Order 82-38), § 296-17-855,
filed 11/29/82, effective 1/1/83; WSR 81-24-042 (Order 81-30), §
296-17-855, filed 11/30/81, effective 1/1/82; WSR 80-17-016 (Order
80-23), § 296-17-855, filed 11/13/80, effective 1/1/81. Statutory Au-
thority: RCW 51.04.030 and 51.16.035. WSR 79-12-086 (Order 79-18), §
296-17-855, filed 11/30/79, effective 1/1/80; Order 77-27, S
296-17-855, filed 11/30/77, effective 1/1/78; Order 74-40, S
296-17-855, filed 11/27/74, effective 1/1/75; Order 73-22, S
296-17-855, filed 11/9/73, effective 1/1/74.]

AMENDATORY SECTION (Amending WSR 21-24-066, filed 11/30/21, effective
1/1/22)

WAC 296-17-875 Table I.

Primary Losses for Selected Claim Values
Effective January 1, ((2022)) 2023

TOTAL LOSS AFTER

DEDUCTION PRIMARY LOSS
5,000 5,000
10,000 10,000
15,000 15,000
(25280 21280
28,297 25,000
4271 36,000
61370 35,000
96,684 46,000
175642 45,000
265:617 47500
34650 = 48;662))
22,670 22,670
26,839 25,000
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TOTAL LOSS AFTER
DEDUCTION

38.245
54.915

[Statutory Authority:
and 51.04.

51.18.010
11/30/21,
11/30/20,
11/25/19,
11/30/18,
11/30/17,
11/29/1¢,
12/1/15,

effective
tive 1/1/1
and 51.04.
tive 1/1/1
1/1/12.
51.04.020 ¢
2/28/11;
1/1/10;

WSR 07-24-
06-24-054,

effective
effective
effective
effective
effective
effective

1/1/15;
4.
020 (1) .
3;

1).

046,

§ 296-17-
Authority: RCW 51.04.020,

81,584

13

0

—
—
N

176

11

L

382.810

sk

020 (1) .
1/1/22;
1/1/21;
1/1/20;
1/1/19;
1/1/18;
1/1/17;

effective 1/1/16;
WSR 13-24-073,
Statutory Authority: RCW 51.16.035,
WSR 12-24-048,
WSR 11-24-026,
Statutory Authority: RCW 51.16.035,
WSR 11-04-069,
WSR 09-24-086,
WSR 08-24-074,
§ 296-17-875,

875,

%%

Statutory

WSR
WSR
WSR
WSR
WSR
WSR
WSR
WSR 1

S 29

S 2

§ 296-17-875,
§ 296-17-875,
filed 12/1/07,
filed 12/1/06,

51.16.035,

PRIMARY LOSS

Maximum claim value

Authority:

21-24-066,
20-24-094,
19-24-029,
18-24-073,
17-24-041,
16-24-014,
15-24-103,
4-24-084,

§ 296-17-875,

§ 296-17-875,

6-17-875,

96-17-875,
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RCW 51.16.035,

W W W W W W

296-17-875,
296-17-875,
296-17-875,
296-17-875,
296-17-875,
296-17-875,
296-17-875,

§ 296-17-875,
filed 11/30/13,
51.32.073,
filed 11/30/12,
filed 12/1/11,
51.32.073,
filed 1/28/11,
filed 11/30/09,
filed 12/1/08,

51.18.010,
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51.32.073,
filed
filed
filed
filed
filed
filed
filed

filed 12/1/14,

effec-
51.08.010,
effec-
effective
and
effective

effective

effective 1/1/09;
effective 1/1/08;
effective 1/1/07.
and 51.32.073.

WSR
Statutory

WSR 05-23-162, §

296-17-875, filed 11/22/05, effective 1/1/06; WSR 04-24-025, §
296-17-875, filed 11/23/04, effective 1/1/05. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, and 51.18.010. WSR 03-24-066, §
296-17-875, filed 12/1/03, effective 1/1/04. Statutory Authority: RCW
51.16.035, 51.32.073, 51.18.010, and 51.04.020(1). WSR 02-24-029, §
296-17-875, filed 11/27/02, effective 1/1/03. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, 51.18.010. WSR 01-23-061, §
296-17-875, filed 11/20/01, effective 1/1/02; WSR 00-23-101, §
296-17-875, filed 11/21/00, effective 1/1/01. Statutory Authority: RCW
51.04.020, 51.16.035 and 51.32.073. WSR 99-24-055, § 296-17-875, filed
11/29/99, effective 12/31/99; WSR 98-24-094, § 296-17-875, filed
12/1/98, effective 1/1/99; WSR 97-24-062, § 296-17-875, filed 12/1/97,

effective 1/1/98; WSR 96-24-063, § 296-17-875, filed 11/29/96, effec-

tive 1/1/97.

296-17-875
296-17-875
296-17-875
51.04.020 ¢
11/30/92,
11/27/91,
11/30/90,
filed 12/1
and 51.04.
12/1/88,
87-24-060

, filed 11/20/95,
, filed 11/28/94,
, filed 12/1/93,

1)
effective
effective
effective
/89,
020.

and 51.

16.035.
1/1/93;
1/1/92;
1/1/91;
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Statutory Authority: RCW 51.04.020.
effective 1/1/96;
effective 1/1/95;

effective 1/1/94.

WSR
WSR
WSR
WSR

effective 1/1/90.
WSR 88-24-012
effective 1/1/89.

(Order 87-26), § 296-17-875,

92-24-063,
91-24-053,
90-24-042,
89-24-051

[ 276 ]

S
S
S

WSR 95-23-080, §

WSR 94-24-007, §
WSR 93-24-114, §
Statutory Authority: RCW

296-17-875,
296-17-875,
296-17-875,

(Order 89-22),
Statutory Authority: RCW 51.16.035

(Order 88-30),
Statutory Authority: RCW 51.16.035.
filed 12/1/87,

§ 296-17-875,

filed
filed
filed
S 296-17-875,

filed
WSR

effective
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1/1/88. Statutory Authority: RCW 51.04.020(1) and 51.16.035. WSR
86-24-042 (Order 86-41), § 296-17-875, filed 11/26/86. Statutory Au-
thority: RCW 51.16.035. WSR 86-12-041 (Order 86-18), § 296-17-875,
filed 5/30/86, effective 7/1/86; WSR 85-24-032 (Order 85-33), S
296-17-875, filed 11/27/85, effective 1/1/86; WSR 84-24-016 (Order
84-23), S 296-17-875, filed 11/28/84, effective 1/1/85; WSR 83-24-017
(Order 83-36), § 296-17-875, filed 11/30/83, effective 1/1/84; WSR
82-24-047 (Order 82-38), § 296-17-875, filed 11/29/82, effective
1/1/83; WSR 81-24-042 (Order 81-30), § 296-17-875, filed 11/30/81, ef-
fective 1/1/82; WSR 80-17-016 (Order 80-23), S 296-17-875, filed
11/13/80, effective 1/1/81. Statutory Authority: RCW 51.04.030 and
51.16.035. WSR 79-12-086 (Order 79-18), § 296-17-875, filed 11/30/79,
effective 1/1/80. Statutory Authority: RCW 51.04.020(1) and 51.16.035.
WSR 78-12-043 (Order 78-23), § 296-17-875, filed 11/27/78, effective
1/1/79; Order 77-27, § 296-17-875, filed 11/30/77, effective 1/1/78;
Order 76-36, § 296-17-875, filed 11/30/76; Order 75-38, § 296-17-875,
filed 11/24/75, effective 1/1/76; Order 74-40, § 296-17-875, filed
11/27/74, effective 1/1/75; Order 73-22, § 296-17-875, filed 11/9/73,
effective 1/1/74.]

AMENDATORY SECTION (Amending WSR 21-24-066, filed 11/30/21, effective
1/1/22)

WAC 296-17-880 Table IT.

PRIMARY AND EXCESS CREDIBILITY VALUES

Effective January 1, ((20622)) 2023

Maximum Claim Value = (($344656)) $382,810
Average Death Value = (($34347-658)) $382,810
Primary Excess
Expected Losses Credibility  Credibility

® - 5,884 2% 7%
5885 - 6282 3% 7%
6283 - 65683 +4% 7%
6684 - 7088 15% 7%
7e89 - 7500 16% 7%
56+ - 79t6 +7% 7%
7947 - 8338 18% 7%
8339 - 8765 19% 7%
8766 - 9196 20% 7%
9497 - 9.636 219% 7%
95637 - 10,080 22% 7%
+0;08+ - 10,533 23% 7%
10,534 - 10,989 249%, 7%
10,999 - H455 25% 7%
H456 - +H5929 26% 7%
1930 - 12,408 27%, 7%
12409 - 12;898 28% 7%
125899 - 13;394 29% 7%
13395 - 13.899 30% 7%
13,900 - 4447 31% 7%
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Primary Excess
Expected Losses Credibility  Credibility
4418 - 14;940 32% 7%
494+ - 15478 33% 7%
15479 - 16,027 34% 7%
16028 - 16;587 35% 7%
16588 - 17166 36% 7%
17516t - 15747 37% 7%
17748 - 18354 38% 7%
18355 - 189+ 39% 7%
18972 - 19,669 40% 7%
19,610 - 20,265 4% 7%
20266 - 20944 42% 7%
20,945 - 215646 43% 7%
25647 - 22373 44% 7%
22374 - 2313+ 45% 7%
231432 - 23,923 46% 7%
23924 - 24751 47% 7%
24952 - 25:626 48% 7%
25627 - 26;554 49% 7%
26555 - 27541 50% 7%
279542 - 28610 5+% 7%
286 - 20,780 52% 7%
2978 - 31,083 53% 7%
31084 - 3247 54% 7%
3248 - 32,586 54% 8%
32587 - 34421 55% 8%
34422 - 52;096 56% 8%
525097 - 571418 57% 8%
575419 - 825015 57% 9%
825016 - 84473 57% +0%
84474 - 106,762 58% 10%
106763 - 16,850 58% H%
H685+ - 131664 59% H%
135665 - 149,230 59% 2%
149231 - 156715 60% 2%
156716 - 181609 60% 3%
185610 - 184926 61% 3%
185927 - 207,293 61% 14%
207,294 - 213.986 61% +5%
213987 - 232818 62% +5%
232819 - 246364 62% 16%
246365 - 258;504 63% +6%
258565 - 278743 63% +7%
278744 - 284353 64% +7%
284354 - 316,363 64% +8%
316364 - 3HH9 64% 19%
345120 - 336542 65% 19%
336543 - 343;498 65% 20%
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343:499 - 36288+
362882 - 375878
375879 - 389,390
38939+ - 408257
408258 - 416,070
H606H+ - 440,63+
440,632 - 442,921
442,922 - 469,943
469944 - 473046
4730 - 497140
497444 - 505394+
505392 - 524544
524545 - 537769
537770 - 552,066
552,067 - 576447
570448 - 579796
579797 - 602,526
602527 - 607768
605709 - 634964
634965 - 635;805
635806 - 664,085
664086 - 667282
667283 - 692,553
692554 - 699,66+
699:662 - 124266
24267 - 732,039
732040 - 756,855
750;056 - F64447
F644E8 - 779,092
779093 - 7967796
196797 - 308325
808326 - 829472
829473 - 837756
3FI57 - 6455+
86552 - 867384
867385 - 893,934
893932 - 897,212
97243 - 926,369
926310 - 927244
927242 - 957477
957478 - 058,685
058,686 - 9895
98796 - 994063
991064 - HO18S67

Ho18568 - 1023443

+£023;444 - 1049427

+049;428 - 1055822
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Primary Excess
Credibility  Credibility
66% 20%
66% 2%
67% 2%
67% 22%
68% 22%
68% 23%
69% 23%
69% 24%
69% 25%
70% 25%
70% 26%
H% 26%
Ho% 27%
2% 27%
2% 28%
3% 28%
3% 29%
4% 29%
F4% 30%
5% 30%
5% 31+%
5% 32%
76% 32%
76% 33%
7% 33%
% 34%
% 34%
8% 35%
79% 35%
79% 36%
80% 36%
80% 37%
81+% 37%
81% 38%
82% 38%
82% 39%
83% 39%
83% 40%
84% 40%
84% 41%
84% 42%
85% 42%
85% 43%
86% 43%
86% 44%
87% 44%
7% 45%
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Expected Losses
HO55823 - 108656+
+086;502 - 1:088;260
08820+ - HHH796
FHE9Y - BR26577
H120:578 - 11H43:298
+H43:299 - 152957
H52958 - 1175623
75624 - 185333
H85334 - 12669760
120694 - 12154
BHHs - 1239442
£239:H43 - 1256692
£256;693 - 12H542
£2H5543 - 1282469
1285470 - 136414 H
1304172 - 1344847
1344848 - 1337630
133763+ - 1347226
13475227 - 1376423
1370424 - 1379:664
£379;605 - 1463453
463454 - H4AH983
4984 - 1437022
£437623 - 14445360
HE444:36+ - 1476832
£470:833 - 1504888
1564889 - 153949+
£539:492 - 1573742
E573743 - 1608546
1668547 - 1:643;665
+£643;606 - 1678923
1678924 - 1745560
EH456F - 1756342
5750343 - 1786449
£E786:450 - 1322829
1822830 - 1859478
1859479 - 1:896;464
1896;405 - 1933;610
93360 - HE9HL098
£97H5099 - 200887
2008872 - 2046932
2;046:933 - 2085286
2085287 - 2323932
2423:933 - 2162886
6288 - 2262427
220128 - 22445682
2245683 - 2285545
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Primary Excess
Credibility  Credibility
88% 45%
88% 46%
89% 46%
89% 47%
90% 47%
90% 48%
91% 48%
H% 49%
92% 49%
92% 50%
93% 50%
93% 5%
94% 51%
94% 52%
95% 52%
95% 53%
96% 53%
96% 54%
97% 54%
7% 55%
98% 55%
98% 56%
99% 56%
99% 57%
100% 57%
106% 58%
106% 59%
100% 60%
106% 6%
106% 62%
100% 63%
106% 64%
106% 65%
100% 66%
106% 6%
106% 68%
100% 69%
106% 70%
106% H%
100% 2%
106% 3%
106% 4%
100% 5%
106% 76%
106% F%
100% 78%
106% 79%
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Primary Excess
Expected Losses Credibility  Credibility
2281546 - 2321722 100% 80%
23215723 - 2362248 100% 1%
25362219 - 2;403;029 100% 82%
2:403;030 - 2444168 100% 3%
2444169 - 2485631 100% 84%
25485632 - 25527430 100% 85%
2527431 and-higher 100% 86%))
0 - 5913 12% %
5914 - 6313 13% %
6314 - 6.716 14% %
6717 - 7.123 15% %
7024 - 7.538 16% %
7.539 - 7.956 17% %
17957 - 8.380 18% %
8381 - 8.809 19% %
8.810 - 9.242 20% %
9.243 - 9.684 21% %
9.685 - 10,130 22% %
10,131 - 10,586 23% 7%
10,587 - 11,044 24% %
11,045 - 11,512 25% %
11,513 - 11.989 26% 7%
11,990 - 12.470 27% %
12471 - 12,962 28% %
12963 - 13.461 29% 7%
13462 - 13.969 30% %
13970 - 14,489 31% %
14490 - 15,015 32% %
15,016 - 15.555 33% %
15,556 - 16,107 34% %
16,108 - 16.670 35% 7%
16,671 - 17,246 36% %
17,247 - 17.836 37% %
17.837 - 18,446 38% 7%
18.447 - 19.066 39% %
19.067 - 19.707 40% %
19,708 - 20,366 41% %
20,367 - 21,049 42% %
21,050 - 21.754 43% %
21,755 - 22.485 44% %
22,486 - 23,247 45% %
23,248 - 24.043 46% %
24044 - 24.875 47% %
24876 - 25.754 48% %
25,755 - 26.687 49% %
26,688 - 27.679 50% 7%
27,680 - 28,753 51% %
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28.754 29.929 52%

29.930 31,238 53%

31,239 31.373 54%

31,374 32,749 54%

32,750 34,593 55%

34,594 52,356 56%

52,357 57.705 57%

57,706 82.425 57%

82,426 84.895 57%

84.896 107,296 58%
107,297 117,434 58%
117.435 132,322 59%
132,323 149.976 5%
149.977 157.499 60%
157.500 182,517 60%
182,518 182,836 61%
182,837 208,329 61%
208.330 215.056 61%
215,057 233.982 62%
233,983 247,596 62%
247.597 259.797 63%
259,798 280,137 63%
280,138 285,775 64%
285.776 311,915 64%
311,916 312,675 64%
312,676 338,225 65%
338.226 345.215 65%
345.216 364.695 66%
364.696 371,757 66%
377,758 391.337 67%
391,338 410,298 67%
410,299 418,150 68%
418.151 442.834 68%
442,835 445,136 69%
445,137 472,293 69%
472,294 475,375 69%
475,376 499,626 70%
499.627 507.918 70%
507.919 527,137 71%
527,138 540,458 71%
540.459 554.826 72%
554.827 572.998 72%
572.999 582,695 73%
582,696 605.539 73%
605.540 610.747 74%
610,748 638.079 74%
638.080 638.984 75%
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Excess

Credibility  Credibility

7%

7%

7%

8%

8%

8%

8%

9%
10%
10%
11%
11%
12%
12%
13%
13%
14%
15%
15%
16%
16%
17%
17%
18%
19%
19%
20%
20%
21%
21%
22%
22%
23%
23%
24%
25%
25%
26%
26%
27%
27%
28%
28%
29%
29%
30%
30%
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Primary Excess
Expected Losses Credibility  Credibility
638,985 - 667.405 75% 31%
667.406 - 670.618 75% 32%
670.619 - 696,016 76% 32%
696,017 - 703,159 76% 33%
703.160 - 724.812 17% 33%
724.813 - 735,699 17% 34%
735,700 - 753,805 78% 34%
753.806 - 768.239 78% 35%
768.240 - 782,987 79% 35%
782,988 - 800,780 79% 36%
800,781 - 812,367 80% 36%
812,368 - 833.318 80% 37%
833319 - 841,945 81% 37%
841,946 - 865.859 81% 38%
865.860 - 871,721 82% 38%
871,722 - 898.401 82% 39%
898,402 - 901.698 83% 39%
901.699 - 930,941 83% 40%
930,942 - 931.877 84% 40%
931.878 - 962.264 84% 41%
962,265 - 963.478 84% 42%
963.479 - 992,855 85% 42%
992.856 - 996.018 85% 43%
996.019 -  1.023.660 86% 43%
1,023,661 -  1,028.560 86% 44%
1,028,561 -  1.054.674 87% 44%
1,054,675 - 1,061.101 87% 45%
1,061,102 -  1,085.904 88% 45%
1,085.905 -  1,093.641 88% 46%
1,093,642 - 1,117.349 89% 46%
1.117.350 - 1,126.180 89% 47%
1,126,181 - 1.149.014 90% 47%
1,149.015 - 1,158,722 90% 48%
1,158,723 -  1,180.898 91% 48%
1.180.899 -  1.191.260 91% 49%
1.191.261 - 1.213.005 92% 49%
1,213,006 - 1,223,803 92% 50%
1,223.804 -  1.245.338 93% 50%
1.245339 - 1256342 93% 51%
1,256,343 -  1.277.900 94% 51%
1.277.901 -  1,288.881 94% 52%
1,288,882 - 1,310,692 95% 52%
1,310,693 - 1,321.421 95% 53%
1,321.422 - 1,343,715 96% 53%
1,343,716 - 1.353.962 96% 54%
1,353,963 - 1,376.974 97% 54%
1,376.975 -  1.,386.502 97% 55%
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Expected Losses Credibility  Credibility
1,386,503 -  1,410.470 98% 55%
1,410.471 - 1,419,043 98% 56%
1,419,044 -  1.444.207 99% 56%
1,444,208 - 1,451,582 99% 57%
1,451,583 - 1,478,186 100% 57%
1.478.187 - 1,512,412 100% 58%
1,512,413 - 1,546.887 100% 59%
1,546,888 - 1,581,611 100% 60%
1,581,612 - 1,616,589 100% 61%
1,616,590 - 1,651,823 100% 62%
1,651,824 - 1,687,318 100% 63%
1,687,319 - 1,723.073 100% 64%
1,723,074 - 1,759.094 100% 65%
1,759,095 - 1,795,381 100% 66%
1,795.382 - 1,831,943 100% 67%
1,831,944 - 1,868,775 100% 68%
1,868,776 -  1.,905.886 100% 69%
1,905,887 - 1943278 100% 70%
1,943,279 - 1,980,953 100% 71%
1,980,954 - 2,018915 100% 72%
2,018916 - 2,057,167 100% 73%
2,057,168 - 2,095,712 100% 74%
2,095,713 - 2,134,552 100% 75%
2,134,553 - 2.173.694 100% 76%
2,173,695 - 2,213,138 100% 17%
2,213,139 - 2,252.890 100% 78%
2,252,891 - 2.292.953 100% 79%
2,292,954 - 2,333.331 100% 80%
2,333,332 - 2,374,029 100% 81%
2,374.030 - 2.415.044 100% 82%
2,415,045 - 2,456,389 100% 83%
2,456,390 -  2.,498.059 100% 84%
2,498,060 - 2,540,067 100% 85%
2,540,068 and higher 100% 86%
[Statutory Authority: Statutory Authority: RCW 51.16.035,
51.18.010 and 51.04.020(1). WSR 21-24-066, § 296-17-880,
11/30/21, effective 1/1/22; WSR 20-24-094, § 296-17-880,
11/30/20, effective 1/1/21; WSR 19-24-029, § 296-17-880,
11/25/19, effective 1/1/20; WSR 18-24-073, § 296-17-880,
11/30/18, effective 1/1/19; WSR 17-24-041, § 296-17-880,
11/30/17, effective 1/1/18; WSR 16-24-014, § 296-17-880,
11/29/16, effective 1/1/17; WSR 15-24-103, § 296-17-880,
12/1/15, effective 1/1/16; WSR 14-24-084, § 296-17-880,

effective 1/1/15;
tive 1/1/14.
and 51.04.020(1).
tive 1/1/13; WSR 11-24-026,

WSR 13-24-073,

WSR 12-24-048,
§ 296-17-880,
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1/1/12. Statutory Authority: RCW 51.16.035, 51.32.073, 51.18.010, and
51.04.020(1). WSR 11-04-069, § 296-17-880, filed 1/28/11, effective
2/28/11; WSR 09-24-086, § 296-17-880, filed 11/30/09, effective
1/1/10; WSR 08-24-074, § 296-17-880, filed 12/1/08, effective 1/1/09;
WSR 07-24-046, § 296-17-880, filed 12/1/07, effective 1/1/08; WSR
06-24-054, § 296-17-880, filed 12/1/06, effective 1/1/07. Statutory
Authority: RCW 51.04.020, 51.16.035, and 51.32.073. WSR 05-23-162, §
296-17-880, filed 11/22/05, effective 1/1/06; WSR 04-24-025, §
296-17-880, filed 11/23/04, effective 1/1/05. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, and 51.18.010. WSR 03-24-066, §
296-17-880, filed 12/1/03, effective 1/1/04. Statutory Authority: RCW
51.16.035, 51.32.073, 51.18.010, and 51.04.020(1). WSR 02-24-029, §
296-17-880, filed 11/27/02, effective 1/1/03. Statutory Authority: RCW
51.04.020, 51.16.035, 51.32.073, 51.18.010. WSR 01-23-061, S
296-17-880, filed 11/20/01, effective 1/1/02; WSR 00-23-101, §
296-17-880, filed 11/21/00, effective 1/1/01. Statutory Authority: RCW
51.04.020, 51.16.035 and 51.32.073. WSR 99-24-055, § 296-17-880, filed
11/29/99, effective 12/31/99; WSR 98-24-094, § 296-17-880, filed
12/1/98, effective 1/1/99; WSR 97-24-062, § 296-17-880, filed 12/1/97,
effective 1/1/98; WSR 96-24-063, § 296-17-880, filed 11/29/96, effec-
tive 1/1/97. Statutory Authority: RCW 51.04.020. WSR 95-23-080, §
296-17-880, filed 11/20/95, effective 1/1/96; WSR 94-24-007, §
296-17-880, filed 11/28/94, effective 1/1/95; WSR 93-24-114, §
296-17-880, filed 12/1/93, effective 1/1/94. Statutory Authority: RCW
51.04.020(1) and 51.16.035. WSR 92-24-063, § 296-17-880, filed
11/30/92, effective 1/1/93; WSR 91-24-053, § 296-17-880, filed
11/27/91, effective 1/1/92; WSR 90-24-042, § 296-17-880, filed
11/30/90, effective 1/1/91; WSR 89-24-051 (Order 89-22), § 296-17-880,
filed 12/1/89, effective 1/1/90. Statutory Authority: RCW 51.16.035
and 51.04.020. WSR 88-24-012 (Order 88-30), § 296-17-880, filed
12/1/88, effective 1/1/89. Statutory Authority: RCW 51.16.035. WSR
87-24-060 (Order 87-26), § 296-17-880, filed 12/1/87, effective
1/1/88. Statutory Authority: RCW 51.04.020(1) and 51.16.035. WSR
86-24-042 (Order 86-41), § 296-17-880, filed 11/26/86. Statutory Au-
thority: RCW 51.16.035. WSR 85-24-032 (Order 85-33), § 296-17-880,
filed 11/27/85, effective 1/1/86; WSR 84-24-016 (Order 84-23), §
296-17-880, filed 11/28/84, effective 1/1/85; WSR 83-24-017 (Order
83-36), § 296-17-880, filed 11/30/83, effective 1/1/84; WSR 82-24-047
(Order 82-38), § 296-17-880, filed 11/29/82, effective 1/1/83; WSR
81-24-042 (Order 81-30), § 296-17-880, filed 11/30/81, effective
1/1/82; WSR 80-17-016 (Order 80-23), § 296-17-880, filed 11/13/80, ef-
fective 1/1/81. Statutory Authority: RCW 51.04.030 and 51.16.035. WSR
79-12-086 (Order 79-18), § 296-17-880, filed 11/30/79, effective
1/1/80. Statutory Authority: RCW 51.04.020(1) and 51.16.035. WSR
78-12-043 (Order 78-23), § 296-17-880, filed 11/27/78, effective
1/1/79; Order 77-27, § 296-17-880, filed 11/30/77, effective 1/1/78;
Order 76-36, § 296-17-880, filed 11/30/76; Order 75-38, § 296-17-880,
filed 11/24/75, effective 1/1/76; Order 74-40, § 296-17-880, filed
11/27/74, effective 1/1/75; Order 73-22, § 296-17-880, filed 11/9/73,
effective 1/1/74.]

AMENDATORY SECTION (Amending WSR 21-24-066, filed 11/30/21, effective
1/1/22)

WAC 296-17-885 Table III.
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Expected Loss Rates and Primary Ratios
by Risk Classification and Fiscal Year
Expected Loss Rates in Dollars Per Worker Hour
Effective January 1, ((20622)) 2023

((Elas Primary
s 2048 2019 2020 Ratio
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((Clas Primary
s 2018 2049 2026 Ratio
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((Clas Primary
s 2018 2049 2026 Ratio
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((Clas Primary
s 2018 2049 2026 Ratio
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((Clas Primary
s 2018 2049 2026 Ratio
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((Clas Primary
s 2018 2049 2026 Ratio
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Primary
2048 2049 2020 Ratie
20062 17638 13840  6:476))
Primary
2019 2020 2021 Ratio
0.6962 0.6462 0.5405 0.401
0.8755 0.8212 0.7009 0.412
0.6069 0.5634 0.4706 0.415
0.7505 0.7045 0.5883 0.484
1.8780 1.7702 1.5198 0.448
0.6123 0.5693 0.4754 0.429
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Primary
Class 2019 2020 2021 Ratio
108 0.6069 0.5634 0.4706 0415
112 0.5147 0.4809 0.4064 0.423
201 1.4181 1.3098 1.0974 0.355
202 1.2796 1.1855 0.9853 0.409
210 0.6587 0.6119 0.5157 0.395
212 0.6190 0.5779 0.4832 0.432
214 1.1322 1.0460 0.8618 0.418
217 0.7426 0.6926 0.5794 0.438
219 0.5157 0.4801 0.3979 0.457
301 0.7180 0.6742 0.5690 0471
302 1.3363 1.2407 1.0374 0.396
303 1.2046 1.1223 0.9387 0.416
306 0.5270 0.4903 0.4085 0.439
307 0.5605 0.5238 0.4354 0.477
308 0.4481 0.4225 0.3581 0.509
403 1.1279 1.0514 0.8683 0.467
502 0.6063 0.5635 0.4598 0.473
504 1.2843 1.1981 1.0141 0.401
507 2.0470 1.9210 1.6578 0.394
508 1.0124 0.9339 0.7744 0.367
509 0.5847 0.5383 0.4487 0.352
510 1.6072 1.5043 1.2807 0412
S11 0.9023 0.8410 0.6957 0.473
512 0.8150 0.7622 0.6441 0.445
513 0.5963 0.5562 0.4646 0.447
514 0.8380 0.7849 0.6629 0.464
516 1.0530 0.9826 0.8214 0.442
517 1.1401 1.0619 0.9013 0.376
518 0.8006 0.7429 0.6198 0417
519 1.0676 0.9937 0.8295 0.424
521 0.4823 0.4515 0.3817 0.449
601 0.3471 0.3225 0.2666 0.453
602 0.4750 0.4372 0.3564 0.408
603 0.5569 0.5157 0.4275 0.402
604 0.7619 0.7138 0.6020 0.454
606 0.4161 0.3896 0.3173 0.543
607 0.5658 0.5279 0.4312 0.500
608 0.2973 0.2757 0.2252 0.460
701 1.0495 0.9693 0.8120 0.355
803 0.4643 0.4333 0.3541 0.516
901 0.8006 0.7429 0.6198 0417
1002 0.5730 0.5332 0.4451 0.430
1003 0.4591 0.4288 0.3546 0.479
1004 0.3153 0.2925 0.2381 0.455
1005 6.1984 5.7597 4.7437 0.415
1006 0.1786 0.1671 0.1361 0.534
1007 0.2432 0.2274 0.1890 0.472
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Primary
Class 2019 2020 2021 Ratio
1101 0.8724 0.8146 0.6665 0.501
1102 1.1854 1.0979 0.9098 0.400
1103 0.7932 0.7396 0.6016 0.490
1104 0.4655 0.4373 0.3666 0.492
1105 0.6010 0.5603 0.4578 0.496
1106 0.2993 0.2820 0.2348 0.546
1108 0.3695 0.3480 0.2926 0.501
1109 1.4619 1.3625 1.1344 0.433
1301 0.4917 0.4579 0.3777 0.466
1303 0.2939 0.2739 0.2222 0.523
1304 0.0141 0.0132 0.0109 0.497
1305 0.3659 0.3407 0.2789 0.470
1401 0.2517 0.2382 0.2034 0.497
1404 0.5941 0.5587 0.4652 0.515
1405 0.5736 0.5375 0.4421 0.528
1407 0.5046 0.4719 0.3870 0.515
1501 0.6423 0.5979 0.4880 0.486
1507 0.3411 0.3201 0.2663 0.516
1701 0.6024 0.5621 0.4707 0.422
1702 0.8383 0.7701 0.6447 0.315
1703 0.6391 0.5919 0.4883 0.407
1704 0.6024 0.5621 0.4707 0.422
1801 0.3559 0.3304 0.2752 0.406
1802 0.5695 0.5286 0.4404 0.406
2002 0.5572 0.5212 0.4368 0.465
2004 0.4613 0.4336 0.3579 0.558
2007 0.5300 0.4975 0.4236 0.439
2008 0.2541 0.2394 0.2002 0.507
2009 0.2997 0.2826 0.2397 0.507
2101 0.4832 0.4551 0.3863 0.492
2102 0.5361 0.5040 0.4251 0.480
2103 1.2790 1.1957 0.9545 0.574
2104 0.3193 0.3040 0.2617 0.555
2105 0.5497 0.5138 0.4179 0.531
2106 0.4499 0.4227 0.3536 0.511
2201 0.2807 0.2653 0.2258 0.511
2202 0.5566 0.5207 0.4309 0.503
2203 0.4128 0.3890 0.3255 0.540
2204 0.2807 0.2653 0.2258 0.511
2401 0.3513 0.3278 0.2732 0.453
2903 0.5090 0.4802 0.4072 0.502
2904 0.5117 0.4778 0.4075 0.401
2905 0.4265 0.4016 0.3367 0.524
2906 0.4269 0.4024 0.3458 0.463
2907 0.3635 0.3428 0.2858 0.552
2908 0.6991 0.6589 0.5536 0.524
2909 0.3309 0.3133 0.2695 0.461
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3101 0.5761 0.5388 0.4493 0.484
3102 0.2057 0.1919 0.1596 0.469
3103 0.2688 0.2517 0.2131 0.426
3104 0.5826 0.5481 0.4593 0.529
3105 0.6675 0.6300 0.5405 0.475
3303 0.3048 0.2861 0.2377 0.517
3304 0.5735 0.5399 0.4580 0.495
3309 0.3212 0.3010 0.2497 0.504
3402 0.3407 0.3199 0.2687 0.498
3403 0.1016 0.0950 0.0793 0.484
3404 0.4011 0.3759 0.3131 0.504
3405 0.2136 0.2001 0.1670 0.497
3406 0.2233 0.2098 0.1734 0.537
3407 0.5848 0.5448 0.4531 0.440
3408 0.2229 0.2084 0.1678 0.544
3409 0.1446 0.1362 0.1128 0.546
3410 0.1446 0.1362 0.1128 0.546
3411 0.3818 0.3558 0.2942 0.473
3412 0.5146 0.4770 0.3953 0411
3414 0.6431 0.5999 0.4925 0.493
3415 0.9964 0.9324 0.7641 0.520
3501 0.3471 0.3276 0.2810 0.475
3503 0.2743 0.2577 0.2135 0.527
3506 0.6054 0.5633 0.4703 0.428
3509 0.3912 0.3670 0.2991 0.550
3510 0.2989 0.2819 0.2410 0.493
3511 0.6438 0.6052 0.5113 0.476
3512 0.3016 0.2845 0.2390 0.537
3513 0.3410 0.3206 0.2700 0.488
3602 0.0802 0.0753 0.0632 0.507
3603 0.3738 0.3512 0.2955 0.480
3604 0.6175 0.5796 0.4890 0.470
3605 0.3407 0.3199 0.2687 0.498
3701 0.2057 0.1919 0.1596 0.469
3702 0.3015 0.2835 0.2360 0.528
3708 0.5060 0.4742 0.4012 0.454
3802 0.1663 0.1565 0.1325 0.497
3808 0.3153 0.2956 0.2481 0.484
3901 0.1266 0.1197 0.1000 0.579
3902 0.4038 0.3806 0.3179 0.549
3903 0.5269 0.4967 0.4150 0.549
3905 0.1119 0.1061 0.0901 0.558
3906 0.3971 0.3749 0.3180 0.521
3909 0.2227 0.2102 0.1755 0.565
4101 0.1825 0.1716 0.1435 0.531
4103 0.4414 0.4154 0.3521 0.485
4107 0.1529 0.1429 0.1185 0.486
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4108 0.1379 0.1295 0.1081 0.534
4109 0.1693 0.1599 0.1362 0.499
4201 0.6293 0.5809 0.4695 0.438
4301 0.7010 0.6625 0.5645 0.515
4302 0.5853 0.5482 0.4587 0.478
4304 0.7809 0.7399 0.6387 0.489
4305 0.8480 0.7900 0.6430 0.489
4401 0.3048 0.2861 0.2377 0.517
4402 0.5118 0.4781 0.3929 0.508
4404 0.3762 0.3529 0.2985 0.467
4501 0.1419 0.1335 0.1093 0.571
4502 0.0492 0.0461 0.0385 0.480
4504 0.0998 0.0942 0.0786 0.580
4802 0.3634 0.3422 0.2906 0.493
4803 0.3750 0.3551 