
WSR 23-20-090
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed October 2, 2023, 11:45 a.m.]

Title of Rule and Other Identifying Information: WAC 458-20-146 
National and state banks, mutual savings banks, savings and loan asso-
ciations and other financial institutions.

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of revenue intends to 
update and amend WAC 458-20-146 to recognize 2019 legislation (SHB 
2167), which created an additional tax on specified financial institu-
tions. The rule is also being updated to reinstate a deduction under 
SB 5166 (2023), effective July 1, 2023, and incorporate general up-
dates, including the following: Formatting updates, addition of cross-
references to other relevant rules, removal of statement regarding or-
ders taken as agent for suppliers (which may be in conflict with RCW 
82.08.0531, enacted in 2019), removal of statement regarding use tax 
reporting instructions for accrual periods (replaced by cross-refer-
ence to WAC 458-20-199).

Reasons Supporting Proposal: The Washington legislature enacted a 
statutory change to RCW 82.04.29004 in 2019 that necessitated an 
amendment to the rule to explain an additional tax on specified finan-
cial institutions. The rule is also being updated to reinstate a de-
duction under SB 5166 (2023), increase clarity, and to provide refer-
ences.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060.
Statute Being Implemented: RCW 82.04.29004.
Rule is not necessitated by federal law, federal or state court 

decision.
Name of Proponent: Department of revenue, governmental.
Name of Agency Personnel Responsible for Drafting: Melinda Man-

dell, 6400 Linderson Way S.W., Tumwater, WA 360-534-1584; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited 
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-

ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
dell, Department of Revenue, P.O. Box 47453, phone 360-534-1584, fax 
360-534-1606, email MelindaM@dor.wa.gov, AND RECEIVED BY December 4, 
2023.
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October 2, 2023
Atif Aziz

Rules Coordinator

OTS-4988.1

AMENDATORY SECTION (Amending WSR 10-06-069, filed 2/25/10, effective 
3/28/10)

WAC 458-20-146  National and state banks, mutual savings banks, 
savings and loan associations and other financial institutions.

((Business and Occupation Tax
The gross income of national banks, states banks, mutual savings 

banks, savings and loan associations, and certain other financial in-
stitutions is subject to the business and occupation tax according to 
the following general principles.

Services and other activities. Generally, the gross income from 
engaging in financial businesses is subject to the business and occu-
pation tax under the classification service and other activities. Fol-
lowing are examples of the types of income taxable under this classi-
fication: Interest earned (including interest on loans made to nonres-
idents unless the financial institution has a business location in the 
state of the borrower's residence which rendered the banking service), 
commissions earned, dividends earned, fees and carrying charges, 
charges for bookkeeping or data processing, safety deposit box rent-
als. See WAC 458-20-14601 Financial institutions—Income apportion-
ment.

The term "gross income" is defined in the law as follows:
"Gross income of the business" means the value proceeding or ac-

cruing by reason of the transaction of the business engaged in and in-
cludes gross proceeds of sales, compensation for the rendition of 
services, gains realized from trading in stocks, bonds, or other evi-
dences of indebtedness, interest, discount, rents, royalties, fees, 
commissions, dividends, and other emoluments however designated, all 
without any deduction on account of the cost of tangible property 
sold, the cost of materials used, labor costs, interest, discount, de-
livery costs, taxes, or any other expense whatsoever paid or accrued 
and without any deduction on account of losses.

The law allows certain deductions from gross income to arrive at 
the taxable amount (the amount upon which the business and occupation 
tax is computed). Deductible gross income should be included in the 
gross amount reported on the excise tax return and should then be 
shown as a deduction and explained on the deduction schedules. The de-
ductions generally applicable to financial businesses include the fol-
lowing:

(1) Dividends received by a parent from its subsidiary corpora-
tions (RCW 82.04.4281).

(2) Interest received on investments or loans primarily secured 
by first mortgages or trust deeds on nontransient residential proper-
ties. (See WAC 458-20-166 for definition of "transient.") (RCW 
82.04.4292.)
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(3) Interest received on obligations of the state of Washington, 
its political subdivisions, and municipal corporations organized pur-
suant to the laws thereof. (RCW 82.04.4291.) A deduction may also be 
taken for interest received on direct obligations of the federal gov-
ernment, but not for interest attributable to loans or other financial 
obligations on which the federal government is merely a guarantor or 
insurer.

(4) Gross proceeds from sales or rentals of real estate (RCW 
82.04.390). These amounts may be entirely excluded from the gross in-
come reported and need not be shown on the return as a deduction.

Retailing. Sales of tangible personal property and certain serv-
ices are defined as "retail sales" and are subject to the business and 
occupation tax under the classification retailing. Such sales are also 
subject to the retail sales tax which the seller must collect and re-
mit to the department of revenue (department). Transactions taxable as 
sales at retail are not subject to tax under service and other activi-
ties.

Following are examples of transactions subject to the retailing 
classification of the business and occupation tax and to the retail 
sales tax: Sales of meals or confections, sales of repossessed mer-
chandise, sales of promotional material, leases of tangible personal 
property, sales of check registers, coin banks, personalized checks 
(note: When the financial institution is not the seller of these items 
but simply takes orders as agent for the supplier, the supplier is re-
sponsible for reporting as the retail seller. The financial institu-
tion has liability for reporting the retail sales tax on sales made as 
an agent only if the supplier is an out-of-state firm not registered 
with the department), escrow fees, casual sales (occasional sales of 
depreciated assets such as used furniture and office equipment—sub-
ject to retail sales tax but deductible from the business and occupa-
tion tax; see WAC 458-20-106 Casual or isolated sales—Business reor-
ganizations).

Sales for resale. When a financial institution buys tangible per-
sonal property for resale to its customers without intervening use, 
the sales tax is not applicable. In this case the financial institu-
tion should give the vendor a resale certificate for purchases made 
before January 1, 2010, or a reseller permit for purchases made on or 
after January 1, 2010, to document the wholesale nature of any sale as 
provided in WAC 458-20-102A (Resale certificates) and WAC 458-20-102 
(Reseller permits). Even though resale certificates are no longer used 
after December 31, 2009, they must be kept on file by the seller for 
five years from the date of last use or December 31, 2014.

Use Tax
The use tax complements the retail sales tax by imposing a tax of 

like amount on the use of tangible personal property purchased or ac-
quired without payment of the retail sales tax. Thus, when office 
equipment or supplies are purchased or leased from an unregistered 
out-of-state vendor who does not collect the Washington state retail 
sales tax, the use tax must be paid directly to the department. Space 
for the reporting of this tax will be found on the excise tax return. 
(For more information, see WAC 458-20-178 Use tax.)

When tax liability arises. Tax should be reported during the re-
porting period in which the financial institution receives, becomes 
legally entitled to receive, or in accord with the system of account-
ing regularly employed enters the consideration as a charge against 
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the client, purchaser or borrower. Financial institutions may prepare 
excise tax returns to the department reporting income in periods which 
correspond to accounting methods employed by each institution for its 
normal accounting purposes in reporting to its supervisory authori-
ty.))

(1) Introduction. This rule explains how Washington's business 
and occupation (B&O) tax, retail sales tax, and use tax applies to 
banks, savings and loan associations, and other financial institu-
tions. Readers may want to refer to other rules for additional infor-
mation, including the following:

(a) WAC 458-20-19404 Financial institutions—Income apportionment 
- For periods beginning January 1, 2016.

(b) WAC 458-20-19404A Financial institutions—Income apportion-
ment - For the period June 1, 2010, through December 31, 2015.

(c) WAC 458-20-19402 Single factor receipts apportionment—Gener-
ally.

(d) WAC 458-20-19401 Minimum nexus thresholds for apportionable 
activities and selling activities.

(e) WAC 458-20-106 Casual or isolated sales—Business reorganiza-
tions.

(f) WAC 458-20-102 Reseller permits.
(g) WAC 458-20-178 Use tax and the use of tangible personal prop-

erty.
(h) WAC 458-20-199 Accounting methods.
(2) Definitions. The following definitions apply to this rule:
(a) "Affiliated," for purposes of (e) of this subsection and sub-

section (3)(c) of this rule, means a person that directly or indirect-
ly, through one or more intermediaries, controls, is controlled by, or 
is under common control with another person.

(b) "Consolidated financial institution group" means all finan-
cial institutions that are affiliated with each other, as that term is 
defined in RCW 82.04.29004.

(c) "Consolidated financial statement" means a consolidated fi-
nancial institution group's consolidated reports of condition and in-
come filed with the Federal Financial Institutions Examination Coun-
cil, or successor agency.

(d) "Control" means the possession, directly or indirectly, of 
more than 50 percent of the power to direct or cause the direction of 
the management and policies of a person, whether through the ownership 
of voting shares, by contract, or otherwise.

(e) "Financial institution" has, for purposes of subsection 
(3)(c) of this rule, the same meaning as "financial institution" in 
RCW 82.04.29004:

(i) Any business entity chartered under Titles 30A, 30B, 31, 32, 
and 33 RCW, or registered under the Federal Bank Holding Company Act 
of 1956, as amended, or registered as a savings and loan holding com-
pany under the Federal National Housing Act, as amended;

(ii) A national bank organized and existing as a national bank 
association pursuant to the provisions of the National Bank Act, 12 
U.S.C. Sec. 21 et seq.;

(iii) A savings association or federal savings bank as defined in 
the Federal Deposit Insurance Act, 12 U.S.C. Sec. 1813 (b)(1);

(iv) Any bank or thrift institution incorporated or organized un-
der the laws of any state;

(v) Any corporation organized under the provisions of 12 U.S.C. 
Sec. 611 through 631;
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(vi) Any agency or branch of a foreign depository as defined in 
12 U.S.C. Sec. 3101 that is not exempt under RCW 82.04.315;

(vii) A production credit association organized under the Federal 
Farm Credit Act of 1933, all of whose stock held by the Federal Pro-
duction Credit Corporation has been retired;

(viii) Any business entity that receives gross income taxable un-
der RCW 82.04.290, the voting interests in which are more than 50 per-
cent owned, directly or indirectly, by any person or business entity 
described in (e)(i) through (vii) of this subsection other than a com-
pany taxable under chapter 48.14 RCW;

(ix)(A) A business entity that receives more than 50 percent of 
its total gross income for federal income tax purposes from finance 
leases. For purposes of this subsection, a "finance lease" means a 
lease that meets two requirements:

(I) It is the type of lease permitted to be made by national 
banks (see 12 U.S.C. Sec. 24 (7) and (10), Comptroller of the Currency 
regulations, Part 23, leasing (added by 56 C.F.R. Sec. 28314, June 20, 
1991, effective July 22, 1991), and Regulation Y of the Federal Re-
serve System 12 C.F.R. Part 225.25, as amended; and

(II) It is the economic equivalent of an extension of credit, 
i.e., the lease is treated by the lessor as a loan for federal income 
tax purposes. In no event does a lease qualify as an extension of 
credit where the lessor takes depreciation on such property for feder-
al income tax purposes.

(B) For the definition in (e)(ix) of this subsection to apply, 
the average of the gross income in the current tax year and immediate-
ly preceding two tax years must satisfy the more than 50 percent re-
quirement.

(x) Any other person, other than an insurance general agent taxa-
ble under RCW 82.04.280 (1)(e), an insurance business exempt from the 
business and occupation tax under RCW 82.04.320, a real estate broker 
taxable under RCW 82.04.255, a securities dealer or international in-
vestment management company taxable under RCW 82.04.290(2), that re-
ceives more than 50 percent of its gross receipts from activities that 
a person described in (e)(ii) through (vii) and (ix) of this subsec-
tion is authorized to transact.

(f) "Gross income" has the same meaning as "gross income of the 
business" in RCW 82.04.080 and generally includes gross proceeds of 
sales, compensation for services, gains realized from trading in 
stocks, bonds, or other evidences of indebtedness, interest, discount, 
rents, royalties, fees, commissions, dividends, and other emoluments 
however designated, all without any deduction for expenses or losses.

(g) "Specified financial institution" means a financial institu-
tion that is a member of a consolidated financial institution group 
that reported on its consolidated financial statement for the previous 
calendar year annual net income of at least $1,000,000,000, not in-
cluding net income attributable to noncontrolling interests, as the 
terms "net income" and "noncontrolling interest" are used in the con-
solidated financial statement. See RCW 82.04.29004.

(3) B&O tax - Service and other activities.
(a) Gross income. Generally, all gross income earned or received 

by a financial institution is subject to B&O tax under the service and 
other activities classification. By way of example, the following 
types of income are taxable under the service and other activities 
classification when earned or received by a financial institution: In-
terest; commissions; dividends; fees and carrying charges; charges for 
bookkeeping or data processing; safety deposit box rentals.
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(b) Deductions and exemptions. The law allows certain deductions 
and exemptions from gross income to arrive at the taxable amount (the 
amount upon which the B&O tax is computed). Deductions that may apply 
to financial institutions include the following:

(i) Dividends received by a parent from its subsidiary corpora-
tions. See RCW 82.04.4281.

(ii) Interest received on investments or loans primarily secured 
by first mortgages or trust deeds on nontransient residential proper-
ties. See RCW 82.04.4292.

(iii) Interest received on obligations of the state of Washing-
ton, its political subdivisions, and municipal corporations organized 
pursuant to the laws thereof. See RCW 82.04.4293. A deduction may also 
be taken for interest received on direct obligations of the federal 
government, but not for interest attributable to loans or other finan-
cial obligations on which the federal government is merely a guarantor 
or insurer.

(iv) Gross proceeds from sales or rentals of real estate.
(v) Amounts received by a cooperative finance organization where 

the amounts are derived from loans to rural electric cooperatives or 
other nonprofit or governmental providers of utility services organ-
ized under the laws of this state. For this purpose, "cooperative fi-
nance organization" means a nonprofit organization with the primary 
purpose of providing, securing, or otherwise arranging financing for 
rural electric cooperatives; and "rural electric cooperative" means a 
nonprofit, customer-owned organization that provides utility services 
to rural areas. This deduction takes effect July 1, 2023, and expires 
January 1, 2034. See RCW 82.04.4276.

(c) Additional tax. Beginning January 1, 2020, in addition to 
other taxes imposed under chapter 82.04 RCW, an additional tax is im-
posed on specified financial institutions. The additional tax is equal 
to the gross income of the business taxable under the service and oth-
er B&O tax classification, multiplied by a rate of 1.2 percent. See 
RCW 82.04.29004.

(i) The department may require a person believed to be a speci-
fied financial institution to disclose whether it is a member of a 
consolidated financial institution group and, if so, to identify all 
other members of its consolidated financial institution group.

(ii) The legislature has mandated that a person failing to comply 
with the department's authority to require disclosure as described in 
(c)(i) of this subsection is deemed to have intended to evade tax pay-
able to the state and is subject to the penalty in RCW 82.32.090(7) on 
any tax due under RCW 82.04.29004. For additional information, see RCW 
82.04.29004(4).

(4) B&O tax - Retailing activities.
(a) In general. Sales of tangible personal property and certain 

services are defined as "retail sales" and are subject to B&O tax un-
der the retailing classification. Such sales are also subject to the 
retail sales tax, which the seller must collect and remit to the de-
partment. Transactions taxable as sales at retail are not subject to 
B&O tax under the service and other activities classification.

(b) Examples. Following are examples of transactions subject to 
the retailing classification of the B&O tax and to the retail sales 
tax:

(i) Sales of meals or confections;
(ii) Sales of repossessed merchandise;
(iii) Sales of promotional material;
(iv) Leases of tangible personal property;
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(v) Sales of check registers;
(vi) Sales of coin banks;
(vii) Sales of personalized checks;
(viii) Escrow fees; and
(ix) Casual sales (occasional sales of depreciated assets such as 

used furniture and office equipment, subject to retail sales tax but 
deductible from the business and occupation tax, see WAC 458-20-106).

(c) Sales for resale. When a financial institution buys tangible 
personal property for resale to its customers without intervening use, 
the sales tax is not applicable. In this case the financial institu-
tion should give the vendor a reseller permit to document the whole-
sale nature of any sale as provided in WAC 458-20-102 (Reseller per-
mits).

(5) Use tax. The use tax complements the retail sales tax by im-
posing a tax of like amount on the use of tangible personal property 
purchased or acquired without payment of the retail sales tax. Thus, 
when office equipment or supplies are purchased or leased from an un-
registered out-of-state vendor who does not collect the Washington 
state retail sales tax, the use tax must be paid directly to the de-
partment. Space for the reporting of this tax will be found on the ex-
cise tax return. For more information, see WAC 458-20-178.
[Statutory Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04, 
82.08, 82.12 and 82.32 RCW. WSR 10-06-069, § 458-20-146, filed 
2/25/10, effective 3/28/10. Statutory Authority: RCW 82.32.300. WSR 
83-07-032 (Order ET 83-15), § 458-20-146, filed 3/15/83; Order ET 
70-3, § 458-20-146 (Rule 146), filed 5/29/70, effective 7/1/70.]
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WSR 23-20-092
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed October 2, 2023, 12:14 p.m.]

Title of Rule and Other Identifying Information: WAC 458-20-269 
Waiver of public disclosure of certain new tax preferences.

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of revenue intends to 
update and amend WAC 458-20-269 to remove a reference to repealed 
statute RCW 82.04.43394 and to recognize 2023 legislation (SB 5166) 
and new RCW 82.04.4276, which reinstates a deduction for certain 
amounts received by cooperative finance organizations.

Reasons Supporting Proposal: The rule is being updated to rein-
state a deduction under SB 5166 and increase clarity.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060.
Statute Being Implemented: RCW 82.04.4276.
Rule is not necessitated by federal law, federal or state court 

decision.
Name of Proponent: Department of revenue, governmental.
Name of Agency Personnel Responsible for Drafting: Melinda Man-

dell, 6400 Linderson Way S.W., Tumwater, WA 360-534-1584; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited 
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-

ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
dell, Department of Revenue, P.O. Box 47453, phone 360-534-1584, fax 
360-534-1606, email MelindaM@dor.wa.gov, AND RECEIVED BY December 4, 
2023.

October 2, 2023
Atif Aziz

Rules Coordinator

OTS-4996.1
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AMENDATORY SECTION (Amending WSR 17-09-068, filed 4/18/17, effective 
5/19/17)

WAC 458-20-269  Waiver of public disclosure of certain new tax 
preferences.  (1) Introduction. RCW 82.32.808(7) explains that the 
amount claimed by a taxpayer for any new tax preference is subject to 
public disclosure, with certain limitations. Under certain circumstan-
ces, the department may waive this public disclosure requirement for 
those new tax preferences specifically provided in chapter 13, Laws of 
2013 2nd sp. sess. 

(2) Definitions.
(a) "New tax preference" means a "tax preference" as defined in 

(b) of this subsection that initially takes effect after August 1, 
2013, or a tax preference in effect as of August 1, 2013, that is ex-
panded or extended after August 1, 2013, even if the expanding or ex-
tending amendment includes any other change to the tax preference.

(b) "Tax preference" means, with respect to any state tax admin-
istered by the department (except for the Washington estate and trans-
fer tax in chapter 83.100 RCW and chapter 458-57 WAC), an exemption, 
exclusion, or deduction from the base of a state tax; a credit against 
a state tax; a deferral of a state tax; or a preferential state tax 
rate.

(3) When will the department disclose new tax preference amounts?
(a) New tax preference amounts claimed by a taxpayer that do not 

require a survey under RCW 82.32.585 are subject to public disclosure, 
upon request, ((twenty-four)) 24 months after the taxpayer first 
claimed the new tax preference reportable under RCW 82.32.808(6). Tax-
payers reporting a tax preference requiring a survey should refer to 
RCW 82.32.585 and WAC 458-20-268 Annual surveys for certain tax pref-
erences, for those requirements.

(b) Any new tax preference, other than a tax preference requiring 
a survey under RCW 82.32.585, claimed by a taxpayer in a calendar year 
for which the amount of the tax reduced or saved is less than ((ten 
thousand dollars)) $10,000 is not subject to public disclosure.

(4) When may the department waive public disclosure of new tax 
preference amounts?

(a) Good cause waiver. RCW 82.32.808 (7)(b) provides that the de-
partment may waive public disclosure of new tax preference amounts for 
good cause. A waiver is available only for the following new tax pref-
erences:

(i) Paymaster services business and occupation (B&O) tax deduc-
tion (RCW 82.04.43393);

(ii) Clay targets retail sales (RCW 82.08.205) and use (RCW 
82.12.205) tax exemptions;

(iii) Food flavoring products retail sales (RCW 82.08.210) and 
use (RCW 82.12.210) tax exemptions;

(iv) Cooperative finance organizations B&O tax deduction (((RCW 
82.04.43394))) in RCW 82.04.4276;

(v) Investment data for investment firms retail sales (RCW 
82.08.207) and use (RCW 82.12.207) tax exemptions;

(vi) Large private airplane retail sales (RCW 82.08.215) and use 
(RCW 82.12.215) tax exemptions;

(vii) Blood banks B&O tax exemption (RCW 82.04.324); and
(viii) Mint growers retail sales (RCW 82.08.220) and use (RCW 

82.12.220) tax exemptions.
(b) What is good cause? Good cause is demonstrated by a reasona-

ble showing of economic harm to a taxpayer if public disclosure of the 
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new tax preference amount were to occur. To make a reasonable showing 
of economic harm, the taxpayer must provide facts that demonstrate 
that economic harm is likely to occur, and not merely speculative or 
theoretical. Economic harm may include, but is not limited to, a quan-
tifiable financial loss such as decreased income, lost profits, and 
diminished business value. It may also include a reduction in a busi-
ness's goodwill or an unfair competitive advantage to the taxpayer's 
competitors if the tax preference information is released.

(5) What is the process for applying for the waiver?
(a) Taxpayers do not need to request a waiver for a new tax pref-

erence for any calendar year for which the amount of tax reduced or 
saved for that new tax preference is less than ((ten thousand dol-
lars)) $10,000. Such amounts are not subject to public disclosure as 
described in subsection (3)(b) of this rule.

(b) Taxpayers eligible to claim a waiver of disclosure under sub-
section (4) of this rule may apply to the department at any time, but 
should note that any reported new tax preference amount is no longer 
confidential ((twenty-four)) 24 months after the tax preference is 
first claimed as described in subsection (3)(a) of this rule.

(c) To apply for the waiver, the taxpayer must provide the de-
partment with a completed waiver request form and include a detailed 
explanation describing how disclosure of the new tax preference infor-
mation will cause economic harm. The required waiver request form can 
be found on the department's website at dor.wa.gov.

(d) Taxpayers who have their waiver requests approved prior to 
the date of disclosure, as described in subsection (3)(a) of this 
rule, will not have their new tax preference amount subject to public 
disclosure.

(e) An approval by the department to waive public disclosure of 
new tax preference information will remain in effect indefinitely un-
less the department has reason to believe that good cause no longer 
exists. If this occurs, the department will contact the taxpayer for 
additional information prior to any public disclosure of new tax pref-
erence information.

(6) Denial of good cause waiver request.
(a) Taxpayers who have their waiver requests denied may submit 

additional documentation to the department to support their eligibili-
ty for the waiver within ((thirty)) 30 days of the postmark date of 
the department's determination. Upon receiving the additional informa-
tion from the taxpayer, the department will conduct a second review 
and notify the taxpayer whether good cause exists. If additional docu-
mentation is not submitted, then the initial determination is consid-
ered the final determination.

(b) A final determination by the department to deny a waiver re-
quest is considered a final agency action for purposes of review under 
RCW 34.05.570(4) and may be appealed to superior court as provided in 
RCW 34.05.514.
[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 17-09-068, § 
458-20-269, filed 4/18/17, effective 5/19/17.]
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WSR 23-20-100
EXPEDITED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed October 3, 2023, 8:53 a.m.]

Title of Rule and Other Identifying Information: WAC 296-127-050 
Filing of statements of intent to pay prevailing wages and affidavits 
of wages paid for contracts under two thousand five hundred dollars.

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of labor and industries 
(L&I) is proposing to update the threshold amount in WAC 296-127-050 
from the outdated $2,500 threshold used by awarding agencies of the 
alternate filing procedures (combined intent and affidavit form) on 
public works projects, to be consistent with recent changes to RCW 
39.12.040 Statement of intent to pay prevailing wages. In order to 
avoid future rule making if the amounts are changed in statue in the 
future, L&I is proposing to remove the dollar amounts in rule and 
cross reference directly to the statute (RCW 39.12.040).

Reasons Supporting Proposal: The 2023 Washington state legisla-
ture passed 2SSB 5268, which modifies the statute related to small 
works roster and limited public works requirements. This bill amended 
RCW 39.12.040 Statement of intent to pay prevailing wages, changing 
the threshold amount for awarding agencies wanting to utilize the al-
ternate filing procedures (combined intent and affidavit form) on pub-
lic works projects up to $5,000 from the current $2,500.

Statutory Authority for Adoption: Chapter 39.12 RCW.
Statute Being Implemented: RCW 49.12.040 as amended by 2SSB 5268 

(chapter 395, Laws of 2023).
Rule is not necessitated by federal law, federal or state court 

decision.
Name of Proponent: L&I, governmental.
Name of Agency Personnel Responsible for Drafting: Reasa L. Pear-

son, Tumwater, Washington, 360-999-7226; Implementation and Enforce-
ment: Jody Robbins, Tumwater, Washington, 360-902-5330.

This notice meets the following criteria to use the expedited 
adoption process for these rules:

Content is explicitly and specifically dictated by statute.
Explanation of the Reason the Agency Believes the Expedited Rule-

Making Process is Appropriate: The proposed amendments change the 
threshold on the use of the alternate filing procedures (combined in-
tent and affidavit form) on public works projects without material 
change as required under RCW 39.12.040.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-

ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Reasa L. 
Pearson, L&I, Fraud Prevention and Labor Standards, Prevailing Wage, 
P.O. Box 44540, Olympia, WA 98504-4540, phone 360-999-7226, email 
PrevailingWageRules@Lni.wa.gov, AND RECEIVED BY December 4, 2023.

October 3, 2023
Joel Sacks
Director
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OTS-4963.1

AMENDATORY SECTION (Amending WSR 92-01-104, filed 12/18/91, effective 
1/31/92)

WAC 296-127-050  Filing of statements of intent to pay prevailing 
wages and affidavits of wages paid ((for contracts under two thousand 
five hundred dollars)) per RCW 39.12.040(2).  A contract awarding 
agency may, as part of a public works contract, enter into an agree-
ment with a contractor to approve statements of intent to pay prevail-
ing wages and affidavits of wages paid on behalf of the department 
((for contracts wherein the total amount does not exceed two thousand 
five hundred dollars)) as provided in RCW 39.12.040(2), pursuant to 
the following terms:

(1) The agreement must be incorporated into the bid specifica-
tions and contract document;

(2) Statement of intent forms and affidavit of wages paid forms, 
provided by the department, must be filed with the contract awarding 
agency by the contractor prior to the disbursement of public funds;

(3) Contract awarding agencies must retain copies of all state-
ments of intent to pay prevailing wages received pursuant to this sec-
tion for a period of not less than three years;

(4) Contract awarding agencies must send to the department copies 
of all affidavits of wages paid received pursuant to this section 
within ((thirty)) 30 days of receipt from the contractor;

(5) The contract awarding agency shall accept full responsibility 
and liability for payment of any valid wage claims directly to the 
claimant;

(6) The contract awarding agency may proceed against any contrac-
tor found to have violated the provisions of the statute, and may de-
bar such contractor from consideration for future contracts for up to 
one year and will provide the department with the names and contractor 
registration or other employer identification numbers of any such de-
barred contractors within ((thirty)) 30 days of the debarment; and

(7) Contract awarding agencies and contractors shall not enter 
into contracts or agreements to perform public work that subdivide or 
otherwise disaggregate any public works project of more than ((two 
thousand five hundred dollars)) the dollar amount outlined in RCW 
39.12.040 (2)(e), to enable such public works project to be awarded 
pursuant to this section.
[Statutory Authority: Chapters 39.04 and 39.12 RCW and RCW 43.22.270. 
WSR 92-01-104, § 296-127-050, filed 12/18/91, effective 1/31/92.]
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