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AMENDATORY SECTION effective

5/29/21)

(Amending WSR 21-10-038, filed 4/28/21,

WAC 495E-110-030 Prohibited student conduct. The college may

impose disciplinary sanctions against a student or student group, who
commits ((fer—attempts—to——ceommitr—o¥)), attempts to commit, aids,
abets, incites, encourages or assists another person to commit, an
act(s) of misconduct, which include, but are not limited to, the fol-
lowing:
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(1) Academic dishonesty. Any act of academic dishonesty includ-
ing, but not limited to, cheating, plagiarism, and fabrication.

(a) Cheating includes any attempt to give or obtain unauthorized
assistance relating to the completion of an academic assignment.

(b) Plagiarism includes taking and using as one's own, without
proper attribution, the ideas, writings, or work of another person in
completing an academic assignment. Prohibited conduct may also include
the unauthorized submission for credit of academic work that has been
submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment and also includes providing
false or deceptive information to an instructor concerning the comple-
tion of an assignment.

(d) Academic consequences for academic dishonesty or abetting in
academic dishonesty may be imposed at the discretion of a faculty mem-
ber up to and including a failing grade for the course. Students
should refer to each faculty course syllabus. Further academic conse-
quences may follow consistent with the provisions in any program hand-
book. Incidents of academic dishonesty may also be referred to the
student conduct officer for disciplinary action consistent with this
chapter in addition to the academic consequences identified above.

(2) Other dishonesty. Any other acts of dishonesty. Such acts in-
clude, but are not limited to:

(a) Forgery, alteration, submission of falsified documents, or
misuse of any college document, record, or instrument of identifica-
tion;

(b) Tampering with an election conducted by or for college stu-
dents; or

(c) Furnishing false information or failing to furnish correct
information, in response to the request or requirement of a college
officer or employee.

(3) Obstruction or disruptive conduct. Conduct, not otherwise
protected by law, that interferes with, impedes, or otherwise unrea-
sonably hinders:

(a) Instruction, research, administration, disciplinary proceed-
ing, or other college activities, including the obstruction of the
free flow of pedestrian or vehicular movement on college property or
at a college activity; or

(b) Any activity that is authorized to occur on college property,
whether or not actually conducted or sponsored by the college.

(4) Assault, intimidation, harassment. Unwanted touching, physi-
cal abuse, verbal abuse, threat(s), intimidation, harassment, bully-
ing, or other conduct which harms, threatens, or is reasonably per-
ceived as threatening the health or safety of another person or anoth-
er person's property. For purposes of this section, "bullying" is de-
fined as repeated or aggressive unwanted behavior, not otherwise pro-
tected by law that intentionally humiliates, harms, or intimidates the
victim.

(5) Cyber misconduct. Cyberstalking, cyberbullying or online har-
assment. Use of electronic communications including, but not limited
to, electronic mail, instant messaging, electronic bulletin boards,
and social media sites, to harass, abuse, bully, or engage in other
conduct which harms, threatens, or is reasonably perceived as threat-
ening the health or safety of another person. Prohibited activities
include, but are not limited to, unauthorized monitoring of another's
email communications directly or through spyware, sending threatening
emails, disrupting electronic communications with spam or by sending a
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computer virus, sending false messages to third parties using anoth-
er's email identity, nonconsensual recording of sexual activity, and
nonconsensual distribution of a recording of sexual activity.

(6) Property violation. Damage to, misappropriation of, unauthor-
ized use or possession of, vandalism, or other nonaccidental damaging
or destruction of college property or the property of another person.
Property for purposes of this subsection includes computer passwords,
access codes, identification cards, personal financial account num-
bers, other confidential personal information, intellectual property,
and college trademarks.

(7) Failure to comply with directive. Failure to comply with the
directive of a college officer or employee who is acting in the legit-
imate performance of their duties, including failure to properly iden-
tify oneself to such a person when requested to do so.

(8) Weapons. Possession, holding, wearing, transporting, storage
or presence of any firearm, dagger, sword, knife or other cutting or
stabbing instrument, club, explosive device, or any other weapon appa-
rently capable of producing bodily harm is prohibited on the college
campus, subject to the following exceptions:

(a) Commissioned law enforcement personnel or legally authorized
military personnel while in performance of their duties;

(b) A student with a valid concealed weapons permit may store a
pistol in their vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view; or

(c) The president may grant permission to bring a weapon on cam-
pus upon a determination that the weapon is reasonably related to a
legitimate pedagogical purpose. Such permission shall be in writing
and shall be subject to such terms or conditions incorporated in the
written permission.

(d) This policy does not apply to the possession and/or use of
disabling chemical sprays when possessed and/or used for self-defense.

F9) Hazing. ((Ha%%ﬁgfiﬂe%ﬁdesT—bﬁ%—is—ﬂQ%—%imi%ed—%eT—aﬂy—iﬂi%ia-

(a) Hazing is any act committed as part of:

(1) A person's recruitment, initiation, pledging, admission into,
or affiliation with a student group; or

(1i) Any pastime or amusement engaged in with respect to such a
student group;

(1ii) That causes, or is likely to cause, bodily danger or physi-
cal harm, or serious psychological or emotional harm, to any student.

(b) Examples of hazing include, but are not limited to:

(1) Causing, directing, coercing, or forcing a person to consume
any food, liguid, alcohol, drug, or other substance which subjects the
person to risk of such harm;

(1i) Humiliation by ritual act;

(1ii) Striking another person with an object or body part;

(iv) Causing someone to experience excessive fatigue, or physical
and/or psychological shock; or

(v) Causing someone to engadge in degrading or humiliating games
or activities that create a risk of serious psychological, emotional,
and/or physical harm.

(c) "Hazing" does not include customary athletic events or other
similar contests or competitions.
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(d) Consent is not a valid defense against hazing.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, or sale, or being ob-
servably under the influence of any alcoholic beverage, except as per-
mitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale of marijua-
na or the psychoactive compounds found in marijuana intended for human
consumption, regardless of form, or being observably under the influ-
ence of marijuana or the psychoactive compounds found in marijuana.
While state law permits the recreational use of marijuana, federal law
prohibits such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being observa-
bly under the influence of any legend drug including, anabolic ste-
roids, androgens, or human growth hormones as defined in chapter 69.41
RCW, or any other controlled substance under chapter 69.50 RCW, except
as prescribed for a student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes, and related products. The use
of tobacco, electronic cigarettes, and related products in any build-
ing owned, leased, or operated by the college or in any location where
such use is prohibited, including ( (twenty—five)) 25 feet from entran-
ces, exits, windows that open, and ventilation intakes of any building
owned, leased, or operated by the college. The use of tobacco, elec-
tronic cigarettes, and related products on the college campus is re-
stricted to designated smoking areas. "Related products" include, but
are not limited to, cigarettes, pipes, bidi, clove cigarettes, water-
pipes, hookahs, chewing tobacco, vaporizers, and snuff. There are des-
ignated smoking areas on campus.

(11) Lewd conduct. Conduct which is lewd or obscene that is not
otherwise protected under the law.

(12) Discriminatory conduct. Discriminatory conduct which harms
or adversely affects any member of the college community because of
their race; color; national origin; sensory, mental or physical disa-
bility; use of a service animal; gender, including pregnancy; marital
status; age; religion; creed; sexual orientation; gender identity;
veteran's status; or any other legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct" includes
sexual harassment, sexual intimidation, and sexual violence. Sexual
harassment prohibited by Title IX is defined in the supplemental pro-
cedures to this code. (Supplemental Title IX student conduct proce-
dures.)

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual or gender-based conduct, including, unwelcome sexual ad-
vances, requests for sexual favors, quid pro quo harassment, and other
verbal, nonverbal, or physical conduct of a sexual or a gendered na-
ture that is sufficiently severe, persistent, or pervasive as to:

(1) Deny or limit the ability of a student to participate in or
benefit from the college's educational program;

(ii) Alter the terms or conditions of employment for a college
employee (s); and/or

(iii) Creates an intimidating, hostile, or offensive environment
for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation" incorpo-
rates the definition of "sexual harassment" and means threatening or
emotionally distressing conduct based on sex including, but not limi-
ted to, nonconsensual recording of sexual activity or the distribution
of such recording.
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(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. Nonconsensual sexual intercourse, noncon-
sensual sexual contact, domestic violence, dating violence, and stalk-
ing are all types of sexual violence.

(1) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(iii) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren, and adopted children under
the age of ((eitghteern)) 18.

(iv) Statutory rape. Consensual intercourse between a person who
is ((etghteer)) 18 years of age or older, and a person who is under
the age of ((sizxteen)) 16.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(vi) Dating violence, physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(ITII) The frequency of interaction between the persons involved
in the relationship.

(vii) Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(d) For purposes of this chapter, "consent" means knowing, volun-
tary, and clear permission by word or action, to engage in mutually
agreed upon sexual activity. Each party has the responsibility to make
certain that the other has consented before engaging in the activity.
For consent to be wvalid, there must be at the time of the act of sexu-
al intercourse or sexual contact actual words or conduct indicating
freely given agreement to have sexual intercourse or sexual contact.

A person cannot consent if he or she is unable to understand what
is happening or is disoriented, helpless, asleep or unconscious for
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any reason, including due to alcohol or other drugs. An individual who
engages 1n sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a person be-
cause of such person's protected status and that is sufficiently seri-
ous as to deny or limit, and that does deny or limit, the ability of a
student to participate in or benefit from the college's educational
program, that changes the terms or conditions of employment for a col-
lege employee, or that creates an intimidating, hostile, or offensive
environment for other campus community members. Protected status in-
cludes a person's race; color; national origin; sensory, mental or
physical disability; use of a service animal; gender, including preg-
nancy; marital status; age; religion; creed; sexual orientation; gen-
der identity; veteran's status; or any other legally protected classi-
fication. See "Sexual misconduct" for the definition of "sexual har-
assment." Harassing conduct may include, but is not limited to, physi-
cal conduct, verbal, written, social media and electronic communica-
tions.

(15) Retaliation. Harming, threatening, intimidating, coercing,
or taking adverse action of any kind against a person because such
person reported an alleged violation of this code or college policy,
provided information about an alleged violation, or participated as a
witness or in any other capacity in a college investigation or disci-
plinary proceeding.

(16) Misuse of electronic resources. Theft or other misuse of
computer time or other electronic information resources of the col-
lege. Such misuse includes, but is not limited to:

(a) Unauthorized use of such resources or opening of a file, mes-
sage, or other item;

(b) Unauthorized duplication, transfer, or distribution of a com-
puter program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's password
or other identification;

(d) Use of such time or resources to interfere with someone
else's work;

(e) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;

(g) Use of such time or resources in violation of applicable
copyright or other law;

(h) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization; or

(1) Failure to comply with the college's electronic use policy.

(17) Unauthorized access. Unauthorized possession, duplication,
or other use of a key, keycard, or other restricted means of access to
college property, or unauthorized entry onto or into college property.

(18) Safety violations. Nonaccidental conduct that interferes
with or otherwise compromises any college policy, equipment, or proce-
dure relating to the safety and security of the campus community, in-
cluding tampering with fire safety equipment and triggering false
alarms or other emergency response systems.
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(19) Violation of other laws or policies. Violation of any feder-
al, state, or local law, rule, or regulation or other college rules or
policies, including college traffic and parking rules.

(20) Ethical violation. The breach of any generally recognized
and published code of ethics or standards of professional practice
that governs the conduct of a particular profession for which the stu-
dent i1s taking a course or is pursuing as an educational goal or ma-
jor.

In addition to initiating discipline proceedings for violation of
the student conduct code, the college may refer any violations of fed-
eral, state, or local laws to civil and criminal authorities for dis-
position. The college reserves the right to pursue student disciplina-
ry proceedings regardless of whether the underlying conduct is subject
to civil or criminal prosecution.

NEW SECTION

WAC 495E-110-045 Hazing prohibited, sanctions. (1) Hazing by a
student or a student group is prohibited pursuant to WAC
495E-110-030(9) .

(2) No student may conspire to engage in hazing or participate in
hazing of another. State law provides that hazing is a criminal of-
fense, punishable as a misdemeanor.

(3) Washington state law provides that:

(a) Any student group that knowingly permits hazing is strictly
liable for harm caused to persons or property resulting from hazing.
If the organization, association, or student living group is a corpo-
ration whether for profit or nonprofit, the individual directors of
the corporation may be held individually liable for damages.

(b) Any person who participates in the hazing of another shall
forfeit any entitlement to state-funded grants, scholarships, or
awards for a period of time determined by the college.

(c) Student groups that knowingly permits hazing to be conducted
by its members or by others subject to its direction or control shall
be deprived of any official recognition or approval granted by the
college.

(d) Student groups found responsible for violating the code of
student conduct, college anti-hazing policies, or state or federal
laws relating to hazing or offenses related to alcohol, drugs, sexual
assault, or physical assault will be disclosed in a public report is-
sued by the college setting forth the name of the student group, the
date the investigation began, the date the investigation ended, a
finding of responsibility, a description of the incident(s) giving
rise to the finding, and the details of the sanction(s) imposed.

AMENDATORY SECTION (Amending WSR 21-10-038, filed 4/28/21, effective
5/29/21)

WAC 495E-110-050 Statement of jurisdiction. (1) The student
conduct code shall apply to ((stuwdent)) conduct by students and stu-
dent groups that occurs:

(a) On college premises;

(b) At or in connection with college-sponsored activities; or
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(c) To off-campus conduct that in the judgment of the college ad-
versely affects the college community or the pursuit of its objec-
tives.

(2) Jurisdiction extends to, but is not limited to, locations in
which students or student groups are engaged in official college ac-
tivities including, but not limited to, foreign or domestic travel,
activities funded by the associated students, athletic events, train-
ing internships, cooperative and distance education, online education,
practicums, supervised work experiences or any other college-sanc-
tioned social or club activities and college-sanctioned housing.

(3) Students are responsible for their conduct from ( (Ehe—time—of
apptiecation—for admission)) notification of admission to the college
through the actual receipt of a certificate or degree, even though
conduct may occur before classes begin or after classes end, as well
as during the academic year and during periods between terms of actual
enrollment.

(4) These standards shall apply to a student's conduct even if
the student withdraws from college while a disciplinary matter is
pending.

(5) The ((eedttege)) student conduct officer has sole discretion,
on a case-by-case basis, to determine whether the student conduct code
will be applied to conduct by students or student groups that occurs
off campus.

AMENDATORY SECTION (Amending WSR 21-10-038, filed 4/28/21, effective
5/29/21)

WAC 495E-110-060 Definitions. The following definitions shall
apply for purpose of this student conduct code:

(1) "Business day" means a weekday, excluding weekends and col-
lege holidays.
(2) "College premises" shall include all campuses of the college,

wherever located, and includes all land, buildings, facilities, wvehi-
cles, equipment, and other property owned, used, or controlled by the

college.
(3) A "complainant" is an alleged victim of sexual misconduct.
(4) "Conduct review officer" is the vice president of student

services or other college administrator designated by the president to
be responsible for receiving and for reviewing or referring appeals of
student disciplinary actions in accordance with the procedures of this
code.

(5) "Disciplinary action" is the process by which the student
conduct officer imposes discipline against a student for a violation
of the student conduct code.

(6) "Disciplinary appeal" is the process by which an aggrieved
student can appeal the discipline imposed by the student conduct offi-
cer. Disciplinary appeals from a suspension in excess of ((tern)) 10

instructional days or an expulsion are heard by the student conduct
appeals board. Appeals of all other appealable disciplinary action
shall be reviewed through brief adjudicative proceedings.

(7) "Filing" is the process by which a document is officially de-
livered to a college official responsible for facilitating a discipli-
nary review. Unless otherwise provided, filing shall be accomplished
by:
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(a) Hand delivery of the document to the specified college offi-
cial or college official's assistant; or

(b) By sending the document by email and first class mail to the
specified college official's office and college email address.

Papers required to be filed shall be deemed filed upon actual re-
ceipt during office hours at the office of the specified college offi-
cial.

(8) "Respondent" is the student against whom disciplinary action
is initiated.
(9) "Service" is the process by which a document is officially

delivered to a party. Unless otherwise provided, service upon a party
shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) Sending the document by email and by certified mail or first
class mail to the party's last known address.

Service is deemed complete upon hand delivery of the document or
upon the date the document is emailed and deposited in the mail.

(10) "Sexual misconduct”™ has the meaning ascribed to this term in
WAC 495E-110-030(13) .
(11) "Student" includes all persons taking courses at or through

the college, whether on a full-time or part-time basis, and whether
such courses are credit courses, noncredit courses, online courses, or
otherwise. Persons who withdraw after allegedly violating the code,
who are not officially enrolled for a particular term but who have a
continuing relationship with the college, or who have been notified of
their acceptance for admission are considered "students" for purposes
of this chapter.

(12) "Student conduct officer" is a college administrator desig-
nated by the president or vice president of student services to be re-
sponsible for implementing and enforcing the student conduct code.

(13) "Student group" for purposes of this code, is a student or-
ganization, athletic team, or living group including, but not limited
to, student clubs and organizations, members of a class or student co-
hort, student performance groups, and student living groups within
student housing.

(14) "The president" is the president of the college. The presi-
dent is authorized to:

(a) Delegate any of their responsibilities as set forth in this
chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set forth
in this chapter as may be reasonably necessary.
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WSR 23-22-011
PERMANENT RULES

BELLINGHAM TECHNICAL COLLEGE
[Filed October 19, 2023, 10:43 a.m., effective November 19, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: General revisions to update language and locations. Re-
peal sections that are no longer relevant.

Citation of Rules Affected by this Order: Repealing chapters
495B-131, 495B-310 and 495B-132 WAC; and amending chapters 495B-104,
495B-108, 495B-122, 495B-130, 495B-133, 495B-134, and 495B-280 WAC.

Statutory Authority for Adoption: Chapters 28B.10, 34.05 RCW; RCW
28B.50.140(13); 20 U.S.C. § 1092 (f).

Other Authority: Chapter 28B.10 RCW.

Adopted under notice filed as WSR 23-17-107 on August 17, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 15, Repealed 7.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 19, 2023.

Ronda Laughlin
Executive Assistant to the President

OTS-4774.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-104-010 Time and place of board meetings. The board of
trustees shall hold one regular meeting on the third Thursday of each
month at 9:00 a.m. and such special meetings as may be requested by
the ((ekhateman)) chair of the board or by a majority of the members of
the board and announced in accordance with law. All board meeting
dates may be found in the Washington State Register and at the college
website (btc.edu).

All regular and special meetings of the board of trustees shall
be held at Bellingham Technical College, ((BuitdingG)) College Serv-
ices, Room 215, 3028 Lindbergh Avenue, Bellingham, WA 98225, unless
scheduled elsewhere, and are open to the general public, except for
lawful executive sessions.

No official business may be conducted by the board of trustees
except during a regular or special meeting.
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AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-104-020 Request for items to be placed on board agenda.
Anyone, other than a board member or a representative of the presi-
dent's office wishing an item placed on the agenda of a board meeting,
must have a written request in the office of the president ((re—3ater
than—twelve—o'lelock rneoon—five business—days—Pbefore)) at least two
weeks in advance of the next scheduled meeting of the board. The pres-
ident will relate the request to the ((ehairmarn)) chair of the board
as soon as feasible. The ((ehaitrmarn)) chair will determine whether the
item is to be placed on the agenda. The ((ehairmar)) chair or a desig-
nee will notify the individual initiating the request as to whether or
not the item will be placed on the agenda.

OTsS-4877.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-108-020 Appointment of presiding officers. The presi-
dent or president's designee shall designate a presiding officer for
an adjudicative proceeding. The presiding officer shall be an adminis-
trative law judge, a member in good standing of the Washington State
Bar Association, a panel of individuals, the president or ((kis—er
ker)) their designee, or any combination of the above. Where more than
one individual is designated to be the presiding officer, the presi-
dent or president's designee shall designate one person to make deci-
sions concerning discovery, closure, means of recording adjudicative
proceedings, and similar matters.

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-108-040 Application for adjudicative proceeding. An
application for adjudicative proceeding ( (shatt—be—in—writing)) must
specify the issue to be decided in the proceeding and be signed by the
applicant or the applicant's representative. Application forms are
available at the following address: 3028 Lindbergh Avenue, Bellingham,
WA 98225.

Written application for an adjudicative proceeding ( (sheutd))
must be submitted to the above address within ((&wenty)) 21 days of
the agency action giving rise to the application, unless provided for
otherwise by statute or rule.
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AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-108-050 Brief adjudicative procedures. This rule 1is
adopted in accordance with RCW 34.05.482 through 34.05.494, the provi-
sions of which are adopted by reference. Brief adjudicative procedures
shall be used in all matters related to:

(1) ((Residenpey—determinationss
2

y O ollenmeas + contoant o £ Airoatd o s A
[ [ P N @ N Ll\j =) | wy oo T TT TS A AT T T I OTT - A\ A Ep W
B—Student—econducetPproceedingss
4 —Parking—roltatieonss
S —Outstandingdebts——owed by students—oremployeess
TR T oo £ 1 aexalna T 347 £ oo N o n 1 = 117 o oA o o
\U[ 1T OO0 A J.J.\jJ.L/J.J.J.L__Y [ S N b/(_AJ. L_J.\_/J.b/LAL_J.ULl LT NP U \j u_)b/ULLQUJ. A
evrents+)) Appeals from residency classifications made pursuant to RCW

28B.15.013;

(2) Challenges to the contents of educational records pursuant to
34 C.F.R. § 99.21;

(3) Appeals from actions from student conduct or disciplinary
proceedings;

(4) Appeals from actions due to parking and traffic infractions;

(5) Appeals from actions due to outstanding debts of college em-
ployees or students;

(6) Appeals from actions regarding loss of eligibility to partic-—
ipate in college-sponsored events;

(7) Appeals from actions regarding mandatory tuition and fee
waivers;

(8) Appeals pursuant to any other formal rule adopted by Belling-
ham Technical College which specifically provides for a brief adjudi-
cative procedure.

Brief adijudicative proceedings are informal hearings and shall be
conducted in a manner which will bring about a prompt fair resolution
of the matter. Adjudicative proceedings shall be open to the public,
except as may be provided otherwise by law. A brief written statement
of the reasons for the decision must be entered within 10 business
days after the proceeding.

OTS-4878.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-122-010 Policy. If any person, including any faculty,
staff, student, or former student, is indebted to the institution for
an outstanding overdue debt, the college need not provide any further
services of any kind to such individual ((+)) including, but not limi-
ted to, transmitting files, records, ((transeripts)) or other services
which have been requested by such person. Official transcripts and
registration privileges may not be withheld, regardless of debt, ex-—
cept as outlined in RCW 28B.10.293 (3) through (5).

Certified on 11/9/2023 [ 12 ] WSR Issue 23-22 - Permanent
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AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-122-020 Notification. (1) Upon receiving a request for
services where there is an outstanding debt due to the college from
the requesting person, the college shall notify the person by first-
class mail that the services will not be provided since there is an
outstanding debt due. The person shall be told that until the debt is
satisfied, requested services will not be provided.

(2) The letter of notification shall also state that the person

has a right to a brlef adjudicative proceeding ( (kefore—a—person—des—

w\—-\-l- rs'l 'Ir\ + a1 Ao+ 4': + = 117 o T PN A3 ey oot eV
\j 1T C _Y CITT b/ u_)J.\_A ITC CTT AN U . \j . LI b/J.U\_/ \_AJ.Ll\j TTTCS T Py -
ot oad toa o twentvrdavs—of +h Ao+ Pl B I NN L R = PP S L £ -
\1\_A [ A8 VVJ.L_LJ.J.LL T J.J.L__Y \_A(_A._Y\_) CTT \W S &y wn A llluJ.J_J.Ll\j ITOoOC I T 1T CTTOCITUIT A . -

fusatl—teo—provide—serviees)) pursuant to chapter 495B-108 WAC

The following section of the Washington Administrative Code 1is
repealed:

WAC 495B-122-030 Procedure for brief adjudicative
proceeding.

0OTs-4775.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-130-010 Location of schedules. Detailed information
and specific amounts to be charged for each category of students
((wiEE)) can be found on the college website (btc.edu), with informa-
tion on how to access current tuition rates in the college catalog,
and in the following locations on the Bellingham Technical College
campus:

(1) The office of admissions;
(2) The registration and records office;
(3) The business office;
(4) Student services office;
(5) Financial aid office.
0TS-4776.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-133-020 Organization—Operation—Information. (1) Or-
ganization. Bellingham Technical College is established in Title 28B

Certified on 11/9/2023 [ 13 ] WSR Issue 23-22 - Permanent
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RCW as a public institution of higher education. The college is gov-
erned by a five-member board of trustees, appointed by the governor.
The board employs a president, who acts as the chief executive officer
of the college. The president establishes the structure of the admin-
istration.

(2) Operation. The administrative office is located at the fol-
lowing address:

Bellingham Technical College
3028 Lindbergh Avenue
Bellingham, WA 98225

The office hours are 8:00 a.m. to 5:00 p.m., Monday through Fri-
day, except legal holidays. Educational operations are also located at
the following addresses:

Fisheries Ttee
18668)) 1600 C Street
Bellingham, WA 98225

(3) Information. Additional and detailed information concerning
the educational offerings of the college may be obtained on the col-
lege website (btc.edu) or from the catalog, copies of which are avail-
able at the following address:

Bellingham Technical College
3028 Lindbergh Avenue
Bellingham, WA 98225

OTsS-4777.1

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-134-010 Rules coordinator. The rules coordinator for
Bellingham Technical College as designated by the president is the
( (rdministrative)) executive assistant to the president.

OTS-4879.3

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-280-015 Definitions. For the purposes of this policy,
the following definitions of terms apply:

(1) "Student" means any individual who is or has been in attend-
ance at Bellingham Technical College and for whom the college main-
tains education records.
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(2) "Education records" are defined as those records, files and
documents (in handwriting, print, tapes, film, microfiche or other me-
dium) maintained by Bellingham Technical College which contain infor-
mation directly related to the individual student. Education records
include only the following:

(a) Records pertaining to admission, advisement, registration,
grading, and progress toward a degree or certificate that are main-
tained by the registrar.

(b) Testing information used for advisement purposes by the coun-
seling center.

(c) Information concerning payment of fees as maintained by the
registrar.

(d) Financial aid information as collected by the financial aid
office.

(e) Information regarding students participating in student gov-
ernment that is maintained by the student programs office.

" "
(3) Directory information”™ means the student's name, ((addresss
tetephonenumber;—date—andptace—ofPbirthy)) major field of study,
(( B T T SV [ S [ S M S BT £L£2 A3 77 ~ A e
J.J.\jJ.L/J.J.J.L__Y [ S N [y ysw s b/(_AJ. L_J.\_/J.b/(_AL_J.ULL LT UJ.J.J.&/J.(_AJ.J._Y - VU\jLLJ.La A8 (_A.\_/L_J.VJ.
ttres;—organtzatieonsy) ) dates of attendance, ((khemrer—sreoell;—degreess
P L R =l R R P I [P e | P I N ot gt amon gz oo o Ao
\—y [ S U i S S Y @) B U u_), [y ysw s AW 1T OS - Ay LV \_A, [y ysw s CITT P4 Ay w - Ay TTC b/J. S AW AW Fe) AT T
tronalageneyor IastErEugtionattended by —+the student)) degree or cer-

tificate earned, term degree or certificate awarded, or honors. Direc-
tory information may be disclosed at the discretion of the college and
without the consent of the student unless ((he—er—she—-edeets)) they
elect to prevent disclosure as provided for in WAC 495B-280-070.

(4) "Written consent" means a written authorization for disclo-
sure of student education records which is:

(a) Signed by the student, or the legal custodian of the student
if the student is a minor;

(b) Dated;

(c) Which specifies the records to be disclosed; and
(d) Which specifies to whom disclosure is authorized.
(5) "Personally identifiable" means data or information which in-
cludes: The name of the student, the student's parent(s), legal custo-
dian, or other family members; a personal identifier such as the stu-
dent's Social Security number or student number; or a list of personal
characteristics which would make the student's identity easily tracea-
ble.

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-280-030 Procedure to inspect education records. (1)
Students may inspect and review their education records upon request
to the appropriate college official as designated in WAC 495B-280-110.

(2) Students must submit to the appropriate college official a
written request which identifies as precisely as possible the record
or records ((khe—eor—she—wishes)) they wish to inspect.

(3) The appropriate college official will make the needed ar-
rangements for access as promptly as possible and notify the student
of the time and place where the records may be inspected. Access must
be given in ((ferty—fiwve)) 45 days or less from the receipt of the re-
quest.
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AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-280-050 Limits on rights to review and inspect and ob-
tain copies of education records. (1) When a record contains informa-
tion about more than one student, the student may inspect and review
only the records which relate to ((kim—er—her)) Lhem.

(2) Bellingham Technical College reserves the right to refuse to
permit a student to inspect the following records:

(a) The financial statement of the student's parents or legal
custodian;

(b) Letters and statements of recommendation for which the stu-
dent has waived ((Bis—er—Hhexr)) their right of access, or which were
placed in file before January 1, 1975;

(c) Records connected with an application to attend Bellingham
Technical College if that application was denied; and

(d) Those records which are excluded from the Federal Rights and
Privacy Act definition of education records.

(3) Bellingham Technical College reserves the right to deny tran-
scripts or copies of records not required to be made available by the
Federal Educational Rights and Privacy Act in any of the following
situations:

(a) The student has an unpaid financial obligation to the col-

lege;
(b) There is an unresolved disciplinary action against the stu-
dent.

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-280-080 Requests for corrections, hearings, adding
statements to education records. Students have the right to request
to have records corrected that they believe are inaccurate, mislead-
ing, or in violation of their privacy rights. Following are the proce-
dures for the correction of records:

(1) A student must submit a written request to amend ( (kis—er
ker)) their education record to the appropriate college official re-
sponsible for the custody of the record as designated in WAC
495B-280-110. The request must identify the part of the record
( (hefshe—wants)) they want changed and specify why the record is be-
lieved to be inaccurate, misleading or in violation of ((hRis—exr—her))
their privacy or other rights.

(2) A student whose request for amendment of ((his—er—her)) Ltheir
education record has been denied may request a hearing by submitting a
written request to the ((deawn)) vice president of student services
within ((fer)) 10 days following the denial. The written request must
be signed by the student and shall indicate the reasons why the re-
cords should be amended. The ((dear)) vice president of student serv-
ices or designee shall notify the student of the hearing within
((EhErty)) 30 days after receipt of a properly filed request. In no
case will the notification be less than ((fer)) 10 days in advance of
the date, time and place of the hearing.

(3) The hearing shall be a brief adjudicative proceeding as pro-
vided in RCW 34.05.482 and 34.05.485 through 34.05.494 and shall be
conducted by the student services or other appropriate committee (the

Certified on 11/9/2023 [ 16 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-011

chair of the committee shall be an official of the college who does
not have a direct interest in the outcome of the hearing). At the
hearing, the student shall be afforded a full and fair opportunity to
present evidence relevant to the issues raised in the original request
to amend the student's education records. The student may be assisted
by one or more individuals, including an attorney.

(4) The student services or other appropriate committee will pre-
pare a written decision, within ((¥kirty)) 30 days after the conclu-
sion of the hearing, based solely on the evidence presented at the
hearing. The rules of evidence need not be applied at the hearing. The
decision will include a summary of the evidence presented and the rea-
sons for the decision. A copy of the decision shall be made available
to the student.

(5) If the student services or other appropriate committee de-
cides the information is inaccurate, misleading, or in violation of
the student's right of privacy, the custodian of the record will amend
the record and notify the student, in writing, that the record has
been amended.

(6) If the student services or other appropriate committee de-
cides that the challenged information is not inaccurate, misleading,
or in violation of the student's right of privacy, the committee will
notify the student in writing that the student has a right to place in
the record a rebuttal statement commenting on the challenged informa-
tion and/or a statement setting forth reasons for disagreeing with the
decision.

(7) The student's rebuttal statement will be maintained as part
of the student's education records as long as the contested portion is
maintained. If the contested portion of the education record is dis-
closed, the statement will also be disclosed.

AMENDATORY SECTION (Amending WSR 93-05-018, filed 2/10/93, effective
3/13/93)

WAC 495B-280-100 Waiver. A student may waive any of ((kis—er
ker)) their rights under this chapter by submitting a written, signed,
and dated waiver to the office of the registrar. Such a waiver shall
be specific as to the records and persons or institutions covered. A
waiver continues in effect according to its terms unless revoked in
writing which is signed and dated.

OTS-4784.1

REPEALER

The following chapter of the Washington Administrative Code 1is
repealed:

WAC 495B-131-010 Scholarships.
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OTS-4783.1

REPEALER

The following chapter of the Washington Administrative Code 1is
repealed:

WAC 495B-132-010 Financial aid.

0OTs-4880.1

REPEALER

The following chapter of the Washington Administrative Code is
repealed:

WAC 495B-310-010 Preamble.

WAC 495B-310-020 Informal procedure.
WAC 495B-310-030 Formal procedure.
WAC 495B-310-040 Other remedies.
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WSR 23-22-019
PERMANENT RULES

BELLEVUE COLLEGE
[Filed October 20, 2023, 8:02 a.m., effective November 20, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Bellevue College proposes updates to the current library
media center (LMC) policy 3550 and related WAC regarding fines.
Changes are proposed to comply with SSHB [2SHB] 2513 (this bill pro-
hibits colleges from withholding a student's official transcript for
debt collection), remove and/or update outdated information, and clar-
ify rules.

Citation of Rules Affected by this Order: Amending chapter
132H-136 WAC.

Statutory Authority for Adoption: RCW 28B.50.140(13); chapter
34.05 RCW.

Adopted under notice filed as WSR 23-10-005 on April 20, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 4, Repealed 1.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 20, 2023.

Loreen M. Keller
Associate Director Policies and Special Projects

OTS-4451.3

Chapter 132H-136 WAC
LIBRARY MEDIA CENTER ( (€CODBE))

AMENDATORY SECTION (Amending WSR 05-17-013, filed 8/4/05, effective
9/4/05)

WAC 132H-136-010 Title. WAC 132H-136-010 through
((F32H—3+36—640)) 132H-136-030 will be known as the library media cen-
ter policy of Community College District VIII.
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equipment. A fine schedule is posted at the circulation desk area and
the ILMC website. Charges are levied for lost or damaged materials and
equipment. Replacement charges for different types of jitems vary.

Students, employees, and other library users may appeal the impo-
sition of a libraryv charge, fine, or penalty by filing a written no-
tice of appeal with the director of LMC or their designee within 21
days of receiving notice of the charge, fine, or penalty. An individu-
al who fails to file a timely notice of appeal will be deemed to have
waived their right to appeal.

The appeal will be heard as a brief adjudicative proceeding, pur-—-
suant to chapter 132H-108 WAC. Before issuing a decision, the director
of ILMC or their designee will conduct an informal hearing and provide
both the person challenging the charge, fine, or penalty and a repre-
sentative from the ILMC (collectively, "the parties") an opportunity to
present their views on the matter. The director of IMC or their desig-
nee will serve the parties with their initial decision within 10 busi-
ness days of the informal hearing. The initial decision will briefly
set forth the reasons for the decision and information about how to
seek administrative review of the initial decision. If no request for
review is filed within 21 days of service of the initial decision, the
initial decision will be deemed the final decision.

An initial decision is subject to review by the dean or their
designee, provided the impacted student, employvee, or other library
user files a written request for review with the dean's office within
21 days of receiving the initial decision. During the review, the dean
shall give each party an opportunity to file written responses ex-
plaining their view of the matter and shall make any inguiries neces-
sary to determine whether the findings or sanctions should be modi-
fied. The decision on review will briefly set forth the reasons for
the decision and will typically be served to the parties within 21
days of receiving all responsive documentation from the parties. The
decision on review will contain a notice that judicial review may be
available.

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 132H-136-020 Loans.
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WSR 23-22-022
PERMANENT RULES

DEPARTMENT OF LICENSING
[Filed October 20, 2023, 10:33 a.m., effective November 20,

WSR 23-22-022

2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Clarifying standard specialty plate design guidelines by
requiring new plate designs to show the Jjurisdiction at the top of the
plate.

Citation of Rules Affected by this Order: Amending WAC
308-96A-560 Special license plates—Criteria for creation or continued
issuance.

Statutory Authority for Adoption: RCW 46.01.110 Rule-making au-
thority and 46.18.200 Department approved plate types.

Adopted under notice filed as WSR 23-18-093 on September 6, 2023.

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed O.

Number of Sections Adopted at

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Fnacted State Statutes: New O,

the Request of a Nongovernmental

Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 1, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 1, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 20, 2023.

Ellis Starrett
Rules and Policy Manager

OTsS-4894.1

AMENDATORY SECTION
1/20/11)

(Amending WSR 11-01-118, filed 12/20/10, effective

WAC 308-96A-560 Special license plates—Criteria for creation or
continued issuance. (1) What is a special license plate series? For
the purpose of this rule a special license plate series is one license
plate design with a range of numbers and letter combinations to be de-
termined by the department.

(2) What is required for an organization to apply to create a new

plate through the department? The organization must submit a completed
signature sheet and supporting documentation as
Signature sheets must

application packet,

required by law. reflect that they are collected

WSR Issue 23-22 -
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(3) at are the design criteria for a special license plate ser-
ies®?

(a) The jurisdiction must be located at the top of the license
plate;

(b) The plate dimensions, bolt hole placement, and other features
must comply with the Department's Specialty Plate Design Guide;

(c) Plate color usage must be readable by state tolling facili-
ties or law enforcement plate readers, consistent with the depart-
ment's published guidance; and

(d) Other criteria as established by the department.

(4) What criteria are used to discontinue issuing special license
plates? A special license plate series may be canceled if:

(a) The department determines that fewer than ((five—hundred))
500 special license plates are purchased annually and fewer than ((ere
theousand—five hundred)) 1,500 special license plates are purchased in
any continuous three-year period. (Except those license plates issued
under RCW 46.16.301, 46.16.305, and 46.16.324); or

(b) If the sponsoring organization does not submit an annual fi-
nancial statement required by RCW 46.16.765 and certified by an ac-
countant; or

(c) The legislature concurs with a recommendation from the de-
partment to discontinue a plate series created after January 1, 2003;
or

(d) The state legislature changes the law allowing that plate
series.

((#4)) (5) What information must be contained in the annual fi-
nancial report? The annual financial report must include all expendi-
tures related to programs, fund-raising, marketing, and administrative
expenses related to their special license plate(s). The report must
include:

(a) The stated purpose of the organization receiving the special
plate revenue;

(b) A message from the chair or director of the organization;

(c) Program highlights with a detailed list of how the funds were
expended for those programs;

(d) List of special events the organization held to market their
special plate for the current reporting year;

(e) A summary of financial information:

(1) Previous revenue received during current reporting year;

(ii) Total revenue received during current reporting year;

(iii) Summary of administrative expenses.

If an organization is disbursing funds through a grant program or
to another nonprofit organization supporting Washington citizens, a
list including the program and the organizations must be submitted
which includes their name and amount received.

((#5F)) (6) What steps are taken by the department if the annual
financial report is not submitted as required or the special plate
revenue is expended for purposes other than allowed by law? The de-
partment will follow the guidelines as established in the organiza-
tion's contractual agreement with the department:

(a) Send a written notice of the violations to the organization;

(b) The organization is given ((hixrty)) 30 days to correct the
violation;
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(c) If the violation is not corrected, the department may immedi-
ately terminate the contract.

((#6))) (7) Can an organization have more than one special plate
series? No. Organizations cannot have more than one special license
plate series except those issued before January 1, 2006. Those organi-
zations that already have multiple special plate series may not have
more.

An updated design of the current special license plates does not
constitute more than one special plate series. The newest design su-
persedes the prior design. The assigned number and letter combination
cannot be changed when a new plate design is created.

(8) Are tribal license plates established pursuant to RCW
46.16A.230 subject to the requirements of this section? No. Tribal 1i-
cense plates enacted through the compacting process described in RCW
46.16A.230 are exempt from the special license plate requirements es-
tablished in this section.
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WSR 23-22-033
PERMANENT RULES

DEPARTMENT OF LICENSING
[Filed October 23, 2023, 12:56 p.m., effective November 23, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Moving this rule to chapter 308-56A WAC to better align
the section's subject with the subject of the rule chapter.

Citation of Rules Affected by this Order: New WAC 308-56A-170 Re-
tail sales and use tax exemption criteria for clean alternative fuel
vehicles; and repealing WAC 308-04-030 Retail sales and use tax exemp-
tion criteria for clean alternative fuel vehicles.

Statutory Authority for Adoption: RCW 46.01.110 Rule-making au-
thority, 82.08.809 Exemptions—Vehicles using clean alternative fuels
and electric vehicles, exceptions—Quarterly transfers, and 82.12.809
Exemptions—Vehicles using clean alternative fuels and electric vehi-
cles, exceptions—Quarterly transfers.

Adopted under notice filed as WSR 23-18-094 on September 6, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 1,
Amended 0, Repealed 1; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 23, 2023.

Ellis Starrett
Rules and Policy Manager

0TS-4909.1

NEW SECTION

WAC 308-56A-170 Retail sales and use tax exemption criteria for
clean alternative fuel vehicles. For the purposes of RCW 82.08.809
and 82.12.8009:

(1) The lowest manufacturer's retail price for a base model vehi-
cle is the one provided by a vendor selected by the department;

(2) The department publishes and periodically updates a list of
all vehicle models qualifying for the sales and use tax exemptions un-
der those sections; and

(3) The list of qualifying vehicle models is available on the de-
partment's website.

As used in this section, "base model" means the least expensive
and least optioned model of a qualifying vehicle identified in RCW
82.08.809 (1) (a) and 82.12.809 (1) (a).
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OTS-4908.1

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 308-04-030 Retail sales and use tax exemption
criteria for clean alternative fuel
vehicles.
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WSR 23-22-036
PERMANENT RULES
BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

AND LAND SURVEYORS
[Filed October 23, 2023, 3:07 p.m., effective November 23, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 196-09-015 Complaint processing approach, was amen-
ded to clarify the complaint process staff and the board member use
when reviewing complaint documentation. Language was added regarding
complainant requests to reopen closed complaints and/or investiga-
tions.

Citation of Rules Affected by this Order: Amending WAC
196-09-015.

Statutory Authority for Adoption: RCW 18.43.035.

Adopted under notice filed as WSR 23-14-089 on June 30, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 19, 2023.

Ken Fuller
Director

OTS-4680.1

AMENDATORY SECTION (Amending WSR 21-22-092, filed 11/2/21, effective
12/3/21)

WAC 196-09-015 Complaint processing approach. The board pro-
cesses complaints as follows:

(1) Anyone may submit a complaint against a licensed or unli-
censed person alleging unprofessional conduct, unlicensed practice, or
any other wviolations of chapter 18.43, 18.235, or 18.210 RCW. Com-
plaints must be sworn to in writing and should include documentation
of the alleged conduct.

(2) Upon receipt of the complaint, board staff will send an ac-
knowledgment of the complaint to the complainant. If the subject of
the complaint ("respondent") is a licensee, the board will notify the
licensee respondent that a complaint was filed against them and in-
clude a copy of the complaint documents.

(3) Board staff will conduct an initial review of the complaint
to determine whether the complaint raises a potential violation that
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would fall within the jurisdiction ( (ard—purview—of apotentialboard
aetien—

ta—F+f Pboardstaff determines—+there—areno—vieotatieons)) of the
board's requlatory powers. If the complaint does not raise a potential
violation of law within the board's jurisdiction, the complaint is ad-
ministratively closed after recommendation to the board, and the par-
ties are notified of the closure.

( (Hor—FfPboard—staffdetermines)) (4) If there is a potential vi-
olation, a ((fermat—investigation)) case is opened, a case file is
created, and an investigator and case manager are assigned. The re-
spondent is notified, and a response to the allegations in the com-
plaint is requested.

((4y)) (5) The investigator will conduct a formal investigation
which may include requests for documentation and interviews of the
complainant, respondent, and other associated parties. All records
gathered during the investigation will be placed in the case file.

(6) When the investigation is complete, the case manager will re-
view and evaluate ( (att—deeumentationor comments—receitved—{theinves—
Hgatien—fiters7)) the case file with the investigator, and may ask ad-
ditional questions of any party, or call for further investigation.
When the case manager completes their review ((ef—the—deoecumentation)),
they will draft a written report, which will ((reswtt—Fn—-either)) in-

clude facts, possible violations and recommendation on the disposition
of the case which may be case closure, case closure with remedial
counseling, ((expedited—resetution;)) or issuance of ((statement—of))
charges.

((#5¥)) (1) The board may resolve a complaint or investigation at
any time during this process.

(8) If a complainant requests reopening of a closed complaint or
investigation, the board may only do so upon receipt of additional
evidence or information in support of the original complaint that is
relevant to the allegations. Submission of additional documentation
does not guarantee the complaint or investigation will be reopened.
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WSR 23-22-037
PERMANENT RULES
BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

AND LAND SURVEYORS
2023, 3:16 p.m., effective November 23,

[Filed October 23, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Changes to chapter 196-12 WAC, Registered professional
engineers, are needed to implement changes to RCW 18.43.110 in 2023
and to clarify recently amended language regarding processes and re-
quirements for licensure as a professional engineer in Washington.
This rule change will impact all applicants applying for licensure as
a professional engineer or structural engineer in Washington, but they
will have no additional costs to implement and comply. The amendments
include language necessary to implement a fundamental exam waiver for
out-of-state applicants that are currently licensed in another juris-
diction, clarify education as experience, and repeal duplicate lan-
guage.

Citation of Rules Affected by this Order:
196-12-045; and amending WAC 196-12-010,
196-12-021.

Statutory Authority for Adoption:

Repealing WAC

196-12-014, 196-12-020, and

RCW 18.43.035.

Adopted under notice filed as
Number of Sections Adopted in

WSR 23-14-091 on June 30, 2023.
Order to Comply with Federal Stat-

ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 2, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 4, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 4, Repealed 1.

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0,
0;

Repealed 0;

Date Adopted: October 19,

OTS-4650.1

AMENDATORY SECTION
9/23/22)

Pilot Rule Making: New O,
or Other Alternative Rule Making: New O,
2023.

(Amending WSR 22-17-121,

Amended 0, Repealed
Amended 4, Repealed 1.

Ken Fuller
Director

filed 8/23/22, effective

WAC 196-12-010 Licensure requirements for all applicants—Ini-

tial licensure and licensed in another jurisdiction.
censed as a professional engineer in the state of Washington,

To become 1i-
whether

you are applying for an initial license or you possess a license in

another jurisdiction,
and examinations described below,
the state of Washington:
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(1) Experience: Have eight years of experience in engineering
work of a character satisfactory to the board:

(a) The eight years may be a combination of education and practi-
cal work experience.

(b) The eight years of experience must be broad based and pro-
gressive to include gaining knowledge and comprehension of engineering
subjects and applying engineering principles.

(2) Examination requirements: An applicant must have received
passing scores on two stages of examination(s). One must test the fun-
damentals of engineering and the other must test the principles and
practice of engineering. Exam results must be independently verified
by a NCEES member board, or a board approved foreign jurisdiction.

(a) (1) Fundamentals of engineering examination must meet the fol-
lowing requirements:

(11) The examination must be either:

(A) The National Council of Examiners for Engineering and Survey-
ing (NCEES) fundamentals-of-engineering (FE) examination; or

(B) An equivalent examination as determined by the board which
tests the applicant's knowledge of appropriate fundamentals of engi-
neering subjects including mathematics and the basic sciences as de-
fined in RCW 18.43.040 (1) (b) (i) and was administered by a board ap-
proved foreign Jjurisdiction.

(b) Fundamentals of engineering examination waiver shall be gran-
ted to an applicant licensed in another jurisdiction provided that:

(i) The professional engineering license is currently active and
is in good standing.

(ii) The license is in a branch of engineering currently recog-
nized by the board.

(iii) The applicant has been actively licensed in a board recog-
nized licensing Jjurisdiction for a minimum of 10 years since receiving
their initial professional engineering license.

(c) Principles and practice of engineering examination: The prin-
ciples and practice of engineering (PE) examination must be the exami-
nation administered by NCEES.

(3) Additional licensure requirements: An applicant must meet the
following additional requirements for licensure:

(a) Receilve a passing score on the Washington engineer law review

exam;
(b) Fully complete the application form to the satisfaction of
the board; and
(c) Pay all applicable fees.

AMENDATORY SECTION (Amending WSR 22-17-121, filed 8/23/22, effective
9/23/22)

WAC 196-12-014 PE licensure application form. The board has a
single application form for PE licensure in the state of Washington.
This application form must be used by all applicants including those
applying for the PE exam and licensure concurrently, those who have
already taken the PE examination in another jurisdiction but have not
obtained their initial license, and those who are already licensed in
another Jjurisdiction and are seeking a license in Washington state.

(1) Current PE examination and licensure applications: Applicants
who have not taken the PE examination will apply for both the PE ex-
amination and licensure on the application form. In order to be ap-
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proved by the board to take the PE examination, the applicant must
complete all sections of the form, except the date and location of
taking the PE exam and must otherwise meet all of the qualifications
for licensure. Upon passing the PE examination, the applicant is also
qualified for licensure.

Applications for PE examination and licensure must be received at
the board's address with the applicable fee by the date posted on the
board's website.

(2) All other applicants for PE licensure in Washington state.
All other applicants applying for licensure in the state of Washing-
ton, including those who are licensed in another jurisdiction or have
passed the Principles & Practices of engineering examination but have
not obtained their initial license, must complete all sections of the
application form provided by the board.

((#=r)) (3) All applicants must provide information on the appli-
cation form that demonstrates they meet all requirements for licen-
sure. This includes work experience requirements, education require-
ments, and examination requirements as detailed in WAC 196-12-010,
196-12-020, and 196-12-021; and RCW 18.43.040.

((r)) (4) All applicants must provide the following documents

to verify ((£hese)) the work experience, education, and examination
requirements:

(a) A completed NCEES record transmitted to the Washington board;
or

(b) Provide all the following documents:

(1) Education experience records - Official transcripts or the
equivalent, showing all grades and degrees.

(ii) Work experience records - Completed form titled "Professio-

nal Engineering Experience Verification" which includes not only work
experience information and details but also verifications of work ex-
perience by supervisors or other verifiers, per RCW 18.43.050.

(iii) Verification of licensing in any other Jjurisdiction(s), if
any.

(iv) Verification of passing the FE examination or its equivalent
(if any) or verification of FE waiver and verification of passing the
PE examination.

AMENDATORY SECTION (Amending WSR 22-17-121, filed 8/23/22, effective
9/23/22)

WAC 196-12-020 Work experience records. The following criteria
will be used in evaluating an applicant's experience record:

(1) Work experience will be approved based on a demonstration of
competency and progressive responsibility in the analysis, synthesis
and evaluation of engineering concepts and data, under the direct su-
pervision of a person authorized by chapter 18.43 RCW or other appli-
cable statute to practice engineering. Under the general guidance and
direct supervision of an authorized professional, the applicant must
be in a position of making independent judgments and decisions in the
following experience areas:

(a) Formulating conclusions and recommendations;

(b) Identifying design and/or project objectives;

(c) Identifying possible alternative methods and concepts;
(d) Defining performance specifications and functional require-
ments;
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Solving engineering problems;
Interacting with allied professionals;
Effectively communicating recommendations and conclusions;

(h) Demonstrating an understanding and concern for energy/envi-
ronmental considerations, socioeconomic impact, and sustainability of
resources.

(2) Engineering teaching may be considered satisfactory experi-
ence up to a maximum of two years at the discretion of the board.

(3) Applied research is considered satisfactory experience when
it meets the following conditions:

(a) The research must be conducted under the guidance or supervi-
sion of a professional engineer. For the purposes of this subsection,
guidance or supervision means being cognizant of all applicable as-
pects of the work and a reviewer of all applicable reporting documen-
tation.

(b) The principal result(s) of the research are in a published
report or a recognized engineering journal article in which the appli-
cant is the primary author or the work is adequately documented and
available to the board upon request.

(4) For military engineering experience to be considered accepta-
ble, it should be similar to engineering experience that would be
gained in a nonmilitary environment as defined in subsection (1) of
this section, and such experience must be verified.

(5) Experience credit for an undergraduate degree cannot be
earned concurrently with work experience credit. No more than one year
of experience will be granted for one calendar year.

(6) Work experience gained while enrolled in a postgraduate engi-
neering program may be considered satisfactory experience at the dis-
cretion of the board. No more than one year of experience will be
granted for one calendar year.

(7)) All work experience gained must be under the direct supervi-
sion of a professional engineer authorized to practice under chapter
18.43 RCW or an individual authorized by another statute to practice
engineering.

(e
(f
(9

~ ~— ~—

AMENDATORY SECTION (Amending WSR 22-17-121, filed 8/23/22, effective
9/23/22)

WAC 196-12-021 Education as experience ((reeexrds)). Education
may be counted towards the eight years of experience requirement
specified in WAC 196-12-010. Official transcripts must be sent to the
board's office for review and approval.

(1) A baccalaureate degree in engineering in a program accredited
by the accreditation board for engineering and technology (ABET) is
equivalent to four years of required experience. Satisfactory comple-
tion of each year of such an approved program is equivalent to one
year of experience.

(2) A degree in engineering from a non-ABET accredited engineer-
ing program may be given four years at the discretion of the board.
The board will determine if the degree is satisfactory in awarding
years of experience.

(3) No more than one year may be granted for postgraduate engi-
neering courses.

(4) A baccalaureate degree in a nonengineering program will be
given a maximum of two years of experience.
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(5) An associate degree in engineering from an approved program
may be equivalent for up to two years of experience.

(6) Sporadic engineering related education may be considered as
experience by the board at its discretion. For example, one or two en-
gineering classes taken at a time, often at different schools; and/or
classes taken through industry or the military may count as experi-
ence. In evaluating this type of education, the board will compare the
courses taken to college coursework in a baccalaureate of engineering
degree program.

(a) A number of foreign degree programs are included in mutual
recognition agreements entered into by ABET with other accrediting au-
thorities. Applicants with a degree from one of these programs will be
evaluated by the board.

(b) Applicants having engineering degrees from programs in coun-
tries that are not ABET accredited will be required to have their
transcripts evaluated by a transcript evaluation service approved by
the board. This evaluation will be performed at the applicant's ex-
pense, and the applicant will be responsible for submitting all neces-
sary information to the evaluation service. The board will use the
evaluation to determine if the foreign degree is satisfactory to the
board to award years of experience.

(c) An applicant with an undergraduate degree from a foreign pro-
gram that is not ABET accredited, ((eanr—waive—the—reguirement—for—=
degr vattatiern)) 1s not required to have their undergraduate degree
evaluated if they have a graduate degree in engineering from a school
that has an ABET accredited undergraduate engineering degree program
in the same discipline as the graduate degree. Years of experience
will be determined at the discretion of the board.

For maximum experience credit the applicant must have their non-
ABET accredited undergraduate degree from a foreign program evaluated
by a transcript evaluation service approved by the board.

(7) Any other education may be taken into account and evaluated

on its merits by the board.
((IQ\ APVIENES) Xp
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REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 196-12-045 Registration of applicants licensed in
other jurisdictions.
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WSR 23-22-038
PERMANENT RULES
BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

AND LAND SURVEYORS
[Filed October 23, 2023, 3:23 p.m., effective November 23, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 196-33 WAC was amended to include language re-
garding the everyday usage of the stamp/seal by on-site designers (WAC
196-33-500) and to make the language regarding direct supervision (WAC
196-33-300) mirror the direct supervision language for professional
engineers and land surveyors. Amendments will make it easier for the
licensees to understand their responsibilities. Other housekeeping
amendments were made.

Citation of Rules Affected by this Order: Amending WAC
196-33-100, 196-33-200, 196-33-300, and 196-33-500.

Statutory Authority for Adoption: RCW 18.43.035, 18.210.050.

Other Authority: RCW 18.210.060.

Adopted under notice filed as WSR 23-14-088 on June 30, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 4, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 4, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 4, Repealed 0.

Date Adopted: October 19, 2023.

Ken Fuller
Director
OTS-4681.2

AMENDATORY SECTION (Amending WSR 01-11-102, filed 5/21/01, effective
6/21/01)

WAC 196-33-100 Purpose and definitions. (1) The purpose of
chapter 196-33 WAC is to provide further guidance to licensees with
respect to the accepted professional conduct and standard of practice,
as indicated in chapter 18.210 RCW, and generally expected of those
practicing professional on-site wastewater treatment system designing.
These standards shall apply to all persons authorized to practice on-
site wastewater treatment system design services, whether licensed
professional designers under chapter 18.210 RCW, or licensed profes-
sional engineers under chapter 18.43 RCW. The board recognizes the
need to establish standards with which to measure the performance of
practitioners. The board further recognizes, as a minimum standard,
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those standards for the design of on-site wastewater treatment systems
required by chapter ((246—272)) 246-272A WAC, promulgated by the state
board of health in accordance with their authority granted in RCW
43.20.050. It is the intent of the board to introduce guidance and di-
rection through these rules, together with recommended standards and
guidance documents.

(2) The word "licensee" in these rules of professional practice
shall mean any person holding a license issued in accordance with
chapter 18.210 RCW, or chapter 18.43 RCW, issued by this board.

(3) All licensees are charged with having knowledge of and prac-
ticing in accordance with the provisions of these rules of professio-
nal practice.

(4) Should there be any conflict in the guidance provided in this
chapter and the intent of the language of chapter 18.210 RCW, the in-
tent of the language in chapter 18.210 RCW prevails.

(5) Terms used in this chapter shall have the same definition as
provided in chapter 18.210 RCW.

AMENDATORY SECTION (Amending WSR 07-10-127, filed 5/2/07, effective
6/2/07)

WAC 196-33-200 ((Fundamentalls])) Fundamental canons and guide-
lines for professional practice and conduct. The specialized and com-
plex knowledge required for on-site wastewater treatment system design
makes it imperative that licensees exercise a standard of care that
holds paramount the protection of the health, safety, environment,
property, and welfare of the public.

(1) Licensees are expected to apply the skill, diligence and
judgment required by the professional standard of care, to achieve the
goals and objectives agreed with the client or employer, and are ex-—
pected to promptly inform the client or employer of progress and
changes in conditions that may affect the appropriateness or achieva-
bility of some or all of the goals and objectives of the client or em-
ployer. Licensees are obliged to:

(a) Be honest and fair in their dealings, and to conform to the
relevant laws and codes of the jurisdiction in which they practice.

(b) Be able to demonstrate that their final products and work
plans adequately consider the primary importance of protecting the
safety, health, property, and welfare of the general public.

(c) Approve or seal only documents prepared by them or under
their direct supervision.

(d) Inform their clients or employers of the possible consequen-
ces, when an overruling or disregarding of the licensee's professional
judgment may threaten the safety or health of the public. If in the
judgment of the licensee an imminently dangerous situation persists,
they shall promptly inform appropriate authorities.

(e) Inform the board in writing, citing specific facts to which
the licensee has direct knowledge, if they have knowledge or reason to
believe that another person or firm may be in violation of any of the
provisions of chapter 18.210 RCW or these rules of professional con-
duct, and cooperate with the board in furnishing such further informa-
tion or assistance as may be required.

(2) Licensees shall be competent in the technology, and knowl-
edgeable of the codes, regulations, and guidelines applicable to the
services they perform.
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(3) Licensees shall be qualified by education and/or experience
in the technical area of on-site wastewater treatment system design
applicable to services performed and the technologies utilized.

(4) Licensees may accept primary contractual responsibility re-
quiring education and/or experience outside their own area of compe-
tence, provided their services are restricted to those phases of the
project in which they are qualified.

(5) Licensees shall not affix their signatures or seals to any
plan or document dealing with subject matter in which they lack compe-
tence by virtue of education and/or experience.

(6) Licensees shall act in professional matters for each employer
or client as faithful agents or trustees.

(7) Licensees shall be objective and truthful in professional
documents, reports, statements, or testimony. They shall include all
relevant and pertinent information in such reports, statements or tes-
timony. They shall not knowingly falsify, misrepresent or conceal a
material fact in offering or providing services to a client or employ-
er.

(8) Licensees shall avoid all known or potential conflicts of in-
terest with their employers or clients and shall promptly inform their
employers or clients of any business association, interest, or circum-
stances, which could influence their judgment, or the quality of their
services.

(9) Licensees shall only accept compensation from one party for
services on a project, unless the circumstances are fully disclosed to
and agreed to, by all interested parties.

(10) Licensees shall not solicit or, accept gratuities, directly
or indirectly, from contractors, their agents, or other parties deal-
ing with their clients or employers in connection with work for which
they are responsible.

(11) Licensees shall advise their employers or clients when, as a
result of their studies, they believe a project will not achieve the
goals established with the client.

(12) Licensees shall not use confidential information coming to
them in the course of their assignments as a means of making personal
profit if such action is adverse to the interests of their clients,
employers or the public.

(13) Licensees employed full-time shall not accept professional
employment outside of their regular work or interest without the
knowledge and consent of their employers.

(14) Licensees shall offer their professional services in a
truthful, objective, and professional manner that results in public
trust in the integrity of the on-site design profession.

(15) Licensees shall not request, propose or accept professional
commissions on a contingent basis under circumstances in which their
professional judgments may be compromised.

(16) Licensees shall not offer or accept money, goods or other
favors as inducement to receive favorable consideration for a profes-
sional assignment or as an inducement to approve, authorize or influ-
ence the granting of a professional assignment. This shall not pre-
clude the securing of salaried positions through employment agencies.

(17) Licensees shall negotiate contracts for professional serv-
ices fairly and on the basis of demonstrated competence and qualifica-
tions for the type of professional service required.

(18) Licensees shall not falsify or permit misrepresentation of
their academic or professional qualifications or experience.
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(19) Licensees shall not advertise professional services in a way
that is false or misleading as to the qualification, experience, or
capability of the licensee.

(20) Public statements by licensees regarding the practice of on-
site wastewater treatment systems design shall be objective and truth-
ful.

(21) Licensees should endeavor to extend the public knowledge of
on-site wastewater treatment system design and shall not participate
in the dissemination of untrue, unfair, or exaggerated statements re-
garding the profession.

(22) Professional reports, statements, or testimony made to the
public or public entities shall include all relevant and pertinent in-
formation to support conclusions or opinions expressed.

(23) Licensees when serving as an expert witness shall express an
on-site design opinion only when it is founded upon adequate knowledge
of the facts, upon a background of technical competence, and upon hon-
est conviction.

(24) Licensees shall issue no statements, criticisms, or argu-
ments regarding on-site design matters, which are inspired or paid for
by interested parties, unless they indicate on whose behalf the state-
ments, are made.

(25) Licensees shall continue their professional development
throughout their careers, and shall provide opportunities for the pro-
fessional development of those individuals under their supervision.

(26) Licensees shall respond to any legal request for information
by the board and/or appear before the board in the time frame estab-
lished by the board or their staff designee.

(27) In addition to the requirements of RCW 18.210.020 and this
chapter, the following acts are contrary to the standard of practice
for individuals authorized to practice under this chapter and consti-
tute unprofessional conduct in the practice of on-site wastewater
treatment system designing:

(a) Duplicating, copying, removing or attempting to remove mate-
rials from the custody and control of the board that are exempt from
inspection or copying under chapter 42.17 RCW when such duplication,
copying or removal was not expressly authorized by the board.

(b) Failure to notify a client or employer that a project could
not be completed or was not completed.

(c) Failure to respond to client inquiries under conditions which
endanger the health, safety, or welfare of the public or the client or
the client's property.

(d) Failure to respond to inquiries from other on-site practi-
tioners or governmental agencies regarding differences in your respec-
tive work products, under conditions which endanger the public health,
safety, or welfare or the health, safety, or welfare of the client or
the client's property.

(e) Any act, statement or behavior that harasses, intimidates or
retaliates against anyone who has provided information, assistance or
testimony in connection with any board ingquiry, investigation, hearing
or other proceeding.

(f) Disorderly, discriminatory or abusive behavior or statements
which are significantly disruptive to the normal activities of a place
of business or public view, where such behavior would give anyone wit-
nessing the act a reasonable belief to be concerned for their safety
or well-being.
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AMENDATORY SECTION (Amending WSR 01-11-102, filed 5/21/01, effective
6/21/01)

WAC 196-33-300 Providing direct supervision. Direct supervision
( (5—a—combinatieon—of aectivities by —whiech)) by a licensee ((main—
+ains)) is described as follows:

(1) Maintaining control over those decisions that are the basis
for the findings, conclusions, ((amatysis)) analyses, rationale, de-
tails, and judgments that are embodied in the development and prepara-
tion of on-site plans, specifications, reports, and related activi-

oo o ENEAWS I = SN noaranno =N NnorfFfarrma o~ werle oot ] g sy +1
TS oo CcIitoS P SOTrsS—wito—a =T PO T Tt WOk COoOTTcroTrCO—OYy CIT
14 c0ana Py vraoc~t IR Rt & e B T n
T CTTITS DTttt T—SoaptT v STOTT

(2) Requires providing personal direction, oversight, inspection,
observation, and supervision of the work being certified.

((f“‘ P R~ T na WAt n + 14 o R I T 2N o neranrna ik TN
UITIMTITAa T T T T T T I OUTTOS Py VW IT CTT [ S >y TS [y ysw s CITT OO b/ 1O ITTO Wi T (& g =
performing—the—work)) (3) These actions may include, but are not limi-
ted to((—use—of—anyeof+thefollowing—ways)): Direct face-to-face com-

munications; written communications; U.S. mail; electronic mail; fac-
similes; telecommunications, or communication through other current

; .
technology ( (—Proevided;—Ehat—+the licenseeretains, marntarns——and—as—
Netrlha ey 2 1 0 o oot o n ah 11 =~ S o e A+ raol o xz + 13 0o
TN L_LJ.J.LL\j LT CITT 15 =) - C LT OUITT [S>J5 W N & Ry =y Py CUTThOS T Cr A8 vy - P S — \4 CTT [ S Y IT
5 - sonaib - - or S an

ng) ) .

(4) Contractual or employment relations must be in place between

the licensee and unlicensed preparer to gqualify as direct supervision.

(5) Mentoring is not direct supervision. Reviewing documents as
defined by WAC 196-33-500, after preparation without involvement in
the design and development process as described above cannot be accep-
ted as direct supervision.

AMENDATORY SECTION (Amending WSR 01-11-102, filed 5/21/01, effective
6/21/01)

WAC 196-33-500 Seal and stamp usage. The use of the seal/stamp
shall be in accordance with chapters 18.43 and 18.210 RCW, or as oth-
erwise described herein:

(1) Final documents are those documents that are prepared and
distributed for use for construction, final agency approvals, use by
clients, and record drawings or as-builts for filing with public offi-
cials where such record drawings or as-builts are required to be pre-
pared by the licensee. Any final document must contain the seal/stamp,
( (Feens xptratieon—date—and)) signature, and date of signature of
the licensee who prepared or directly supervised the work. For the
purpose of this section, "document" is defined as plans, designs,
specifications ((amd)), reports, and as-built documents prepared by
the licensee.

(2) Preliminary documents are those documents not considered fi-
nal as defined herein((+)) but are released or distributed by the 1li-
censee. Preliminary documents must be clearly identified as "PRELIMINA-
RY" or contain such wording so it may be differentiated from a final
document. Preliminary documents ((shadtd)) must be stamped ( (aad—-dat—
ed)), but need not be signed or dated by the licensee.
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(3) Plan sets: Every page of a plan set must contain the seal/
stamp and signature of the licensee(s) who prepared or who had direct
supervision over the preparation of the work, and date of signature.

(a) Plans/designs containing work prepared by or under the direct
supervision of more than one licensee shall be sealed/stamped, signed,
and dated by each licensee and shall clearly note the extent of each
licensee's responsibility.

(b) ((As—pfevided—£ef—iﬁ—sHbsee%ieﬁs—+%+—aﬂd—+2+—e£—%h$s—see%$eﬁ7
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+e¥)) Plan/design sheets contalnlng and/or depicting background
and/or supporting information that is duplicated from other plans need
only be sealed/stamped by the licensee(s) who prepared or was in di-
rect supervision of the design ((er—that—ptanr—sheect—Wheneverpossi—
btes+) ). The origin of the background information ((shewdd)) shall be
noted on the plan sheet.
( (b)) i_L All de81gn rev151ons to final plan/de51gn sheets

72 + 'Df“‘\'nT ‘IQ ’)‘Iﬂ "I'"In o~ 1o
b/J.UVJ.u_)J.\JLlu_) O O Z T U TT TCeVvV IO

) ) clearly identify on each sheet(( )) the r
and shall contain the name and seal of the licensee, and signature of
licensee with the date the ((xrewisier)) sheet was ((madge)) sealed.

(4) Specifications: Specifications that are prepared by or under
the direct supervision of a licensee shall contain the seal/stamp
((eme) ), signature of the licensee, and date of the signature. If the
specifications prepared by a licensee are a portion of a bound speci-
fication document that contains specifications other than that of an
on-site design nature, the licensee need only seal/stamp that portion
or portions of the documents for which the licensee is responsible.
Nothing herein should be construed to require that each page of ((&))
an on-site design specification be sealed/stamped by the licensee.

(5) Document review: When a licensee is required to review work
prepared by another licensed on-site designer, the reviewing licensee
shall fully review those documents ((amd)). If required, the licensee
shall prepare a report that discusses the findings of the review with
any supporting calculations and sketches. The reviewing licensee would
then seal/stamp ((amd)), sign, and date the report. The report would
make reference to and/or be attached to the subject document (s) re-
viewed.

(6) Nothing in this section requires the stamping of plans/
designs by employees of local health districts acting in ( (Ehets))
that capacity as on-site inspectors/reviewers, whether or not licensed
under chapter 18.210 RCW.
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WSR 23-22-041
PERMANENT RULES

DEPARTMENT OF ECOLOGY
[Order 22-16—Filed October 24, 2023, 8:04 a.m., effective November 24, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department of ecology (ecology) 1is adopting amend-
ments to chapter 173-360A WAC, Underground storage tank (UST) regula-
tions. The regulations govern the installation, operation, mainte-
nance, and closure of UST systems containing petroleum or other regu-
lated substances. The regulations also govern the detection of, re-
sponses to, and financial responsibility for release from those sys-
tems. This rule making is limited to the financial responsibility re-
quirements for UST releases in Part 10 of chapter 173-360A WAC.

Ecology is adopting amendments to chapter 173-360A WAC, UST regu-
lations, to allow use of a state fund or other state assurance program
to demonstrate financial responsibility for cleaning up UST releases
and compensating third parties for bodily injury and property damage
caused by the releases.

Citation of Rules Affected by this Order: Amending chapter
173-360A WAC, Part 10, Underground storage tanks.

Statutory Authority for Adoption: Chapter 70A.355 RCW, Under-
ground storage tanks; chapter 170, Laws of 2023.

Adopted under notice filed as WSR 23-14-086 on June 30, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 1,
Amended 7, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 7, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 24, 2023.

Laura Watson
Director

0TS-4520.2

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1005 Definition of terms. For the purposes of this
part, the following definitions apply unless the context clearly indi-
cates otherwise.

(1) "Accidental release" means any sudden or nonsudden release of
regulated substances arising from operating an underground storage
tank that results in a need for remedial action and/or compensation
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for bodily injury or property damage neither expected nor intended by
the tank owner or operator.

(2) "Bodily injury" has the meaning given to this term by appli-
cable state law; however, this term does not include those liabilities
which, consistent with standard insurance industry practices, are ex-
cluded from coverage in liability insurance policies for bodily in-
jury.

(3) "Chief financial officer,”" in the case of local government
owners and operators, means the individual with the overall authority
and responsibility for the collection, disbursement, and use of funds
by the local government.

(4) "Controlling interest" means direct ownership of at least
( (£+£ty)) 50 percent of the voting stock of another entity.
(5) "Financial reporting year" means the latest consecutive

( (Ewedtwve)) 1l2-month period for which any of the following reports used
to support a financial test is prepared: (a) A 10-K report submitted
to the U.S. Securities and Exchange Commission; (b) an annual report
of tangible net worth submitted to Dun and Bradstreet; or (c) annual
reports submitted to the Energy Information Administration or the Ru-

ral Utilities Service. "Financial reporting year" may thus comprise a
fiscal or a calendar year period.
(6) "Legal defense cost" means any expense that an owner or oper-

ator or provider of financial assurance incurs in defending against
claims or actions brought:

(a) By the U.S. Environmental Protection Agency or a state to re-
quire remedial action or to recover the costs of remedial action;

(b) By or on behalf of a third party for bodily injury or proper-—
ty damage caused by an accidental release; or

(c) By any person to enforce the terms of a financial assurance
mechanism.

(7) "Local government" has the meaning given to this term by ap-
plicable state law and includes Indian tribes. The term is generally
intended to include:

(a) Counties, municipalities, townships, separately chartered and
operated special districts (including local government public transit
systems and redevelopment authorities), and independent school dis-
tricts authorized as governmental bodies by state charter or constitu-
tion; and

(b) Special districts and independent school districts establish-
ed by counties, municipalities, townships, and other general purpose
governments to provide essential services.

(8) "Occurrence" means an accident, including continuous or re-
peated exposure to conditions, which results in a release from an un-
derground storage tank. This definition is intended to assist in the
understanding of this part and is not intended either to limit the
meaning of "occurrence" in a way that conflicts with standard insur-
ance usage or to prevent the use of other standard insurance terms in
place of "occurrence."

(9) "Owner or operator," means, for the purposes of this part,
when the owner or operator are separate parties, the party that is re-
sponsible for obtaining or has obtained financial assurances.

(10) "Petroleum marketing facilities" means all facilities at
which petroleum is produced or refined and all facilities from which
petroleum is sold or transferred to other petroleum marketers or to
the public.

(11) "Property damage" has the meaning given to this term by ap-
plicable state law. This term does not include those liabilities
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which, consistent with standard insurance industry practices, are ex-
cluded from coverage in liability insurance policies for property dam-
age. However, such exclusions for property damage do not include reme-
dial action associated with releases from underground storage tanks
which are covered by the policy.

(12) "Provider of financial assurance" means an entity that pro-
vides financial assurance to an owner or operator of an underground
storage tank through one of the mechanisms listed in WAC 173-360A-1060
through 173-360A-1073, including a guarantor, insurer, risk retention
group, surety, ((e¥)) issuer of a letter of credit, or a state.

(13) "Substantial business relationship" means the extent of a
business relationship necessary under applicable state law to make a
guarantee contract issued incident to that relationship valid and en-
forceable. A guarantee contract is issued "incident to that relation-
ship"™ if it arises from and depends on existing economic transactions
between the guarantor and the owner or operator.

(14) "Substantial governmental relationship" means the extent of
a governmental relationship necessary under applicable state law to
make an added guarantee contract issued incident to that relationship
valid and enforceable. A guarantee contract is issued "incident to
that relationship" if it arises from a clear commonality of interest
in the event of an underground storage tank release such as cotermi-
nous boundaries, overlapping constituencies, common groundwater aqui-
fer, or other relationship other than monetary compensation that pro-
vides a motivation for the guarantor to provide a guarantee.

(15) "Tangible net worth" means the tangible assets that remain
after deducting liabilities; such assets do not include intangibles
such as goodwill and rights to patents or royalties. For purposes of
this definition, "assets" means all existing and all probable future
economic benefits obtained or controlled by a particular entity as a
result of past transactions.

(16) "Termination" under WAC 173-360A-1082 and 173-360A-1083
means only those changes that could result in a gap in coverage as
where the insured has not obtained substitute coverage or has obtained
substitute coverage with a different retroactive date than the retro-
active date of the original policy.

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1020 Allowable mechanisms and combinations of mech-
anisms. (1) For all owners or operators. Subject to the limitation of
subsection (3) of this section, an owner or operator, including a lo-
cal government owner or operator, may use any one or combination of
the mechanisms listed in WAC 173-360A-1060 through ((FH3—366A—31066))
173-360A-1067 to demonstrate financial responsibility under this part
for one or more underground storage tanks.

(2) For only local governments owners or operators. Subject to
the limitation of subsection (3) of this section, a local government
owner or operator may also use any one or combination of the mecha-
nisms listed in WAC 173-360A-1070 through 173-360A-1073 to demonstrate
financial responsibility under this part for one or more underground
storage tanks.

(3) Limitation on combining self-insurance and guarantee. An own-
er or operator may use self-insurance in combination with a guarantee
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only 1f, for the purpose of meeting the requirements of the financial
test under this rule, the financial statements of the owner or opera-
tor are not consolidated with the financial statements of the guaran-
tor.

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1030 Termination of mechanisms by providers. (1)
Authority. Except as otherwise provided, a provider of financial as-
surance may cancel or fail to renew an assurance mechanism by sending
a notice of termination by certified mail to the owner or operator.

(2) Date of termination.

(a) Guarantee, surety bond, or letter of credit. Termination of a
local government guarantee, a guarantee, a surety bond, or a letter of
credit may not occur until ((eme—hundred—twenty)) 120 days after the
date on which the owner or operator receives the notice of termina-
tion, as evidenced by the return receipt.

(b) Insurance ((ex))_, risk retention group coverage, or state-
funded assurance. Termination of insurance or risk retention group
coverage, except for nonpayment or misrepresentation by the insured,
or state-funded assurance may not occur until ((sixty)) 60 days after
the date on which the owner or operator receives the notice of termi-
nation, as evidenced by the return receipt. Termination for nonpayment
of premium or misrepresentation by the insured may not occur until a
minimum of ((¥er)) 10 days after the date on which the owner or opera-
tor receives the notice of termination, as evidenced by the return re-
ceipt.

(3) Obtaining alternate coverage.

(a) If provider incapacitated. If a provider of financial assur-
ance cancels or fails to renew for reasons of incapacity of the pro-
vider, then the owner or operator must obtain alternate coverage as
specified in WAC 173-360A-1035.

(b) If provider not incapacitated. If a provider of financial as-
surance cancels or fails to renew for reasons other than incapacity of
the provider, then the owner or operator must obtain alternate cover-
age as specified in this section within ((sixty)) 60 days after re-
ceipt of the notice of termination. If the owner or operator fails to
obtain alternate coverage within ((sixty)) 60 days after receipt of
the notice of termination, then by that date the owner or operator
must notify the department of the failure and submit:

(1) The name and address of the provider of financial assurance;

(11) The effective date of termination; and

(iii) The evidence of the financial assurance mechanism subject
to the termination maintained in accordance with WAC 173-360A-1040(2).

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1035 Responsibilities upon bankruptcy or other in-
capacity of owner or operator or provider of financial assurance. (1)
Notifying department upon bankruptcy of owners or operators. Within
((£er)) 10 days after commencement of a voluntary or involuntary pro-
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ceeding under Title 11 (Bankruptcy), U.S. Code, naming an owner or op-
erator as debtor, the owner or operator must notify the department by
certified mail of such commencement and submit the evidence of finan-
cial responsibility specified in WAC 173-360A-1040(2).

(2) Notifying owners or operators upon bankruptcy of guarantor.
Within ((fer)) 10 days after commencement of a voluntary or involunta-
ry proceeding under Title 11 (Bankruptcy), U.S. Code, naming a guaran-
tor providing financial assurance as debtor, such guarantor must noti-
fy the owner or operator by certified mail of such commencement as re-
quired under the terms of the guarantee specified in WAC
173-360A-1061.

(3) Notifying department upon bankruptcy of local government own-
er or operator. Within ((¥er)) 10 days after commencement of a volun-
tary or involuntary proceeding under Title 11 (Bankruptcy), U.S. Code,
naming a local government owner or operator as debtor, the local gov-
ernment owner or operator must notify the department by certified mail
of such commencement and submit the evidence of financial responsibil-
ity specified in WAC 173-360A-1040(2) .

(4) Notifying owners or operators upon bankruptcy of guarantor
providing local government assurance. Within ((¥er)) 10 days after
commencement of a voluntary or involuntary proceeding under Title 11
(Bankruptcy), U.S. Code, naming a guarantor providing a local govern-
ment financial assurance as debtor, such guarantor must notify the lo-
cal government owner or operator by certified mail of such commence-
ment as required under the terms of the guarantee specified in WAC
173-360A-1072.

(5) Obtaining alternate financial assurance upon bankruptcy or
incapacity of provider. An owner or operator who obtains financial as-
surance by a mechanism other than the financial test of self-insurance
will be deemed to be without the required financial assurance in the
event of a bankruptcy or incapacity of its provider of financial as-
surance, or a suspension or revocation of the authority of the provid-
er of financial assurance to issue a guarantee, insurance policy, risk
retention group coverage policy, surety bond, or letter of credit. The
owner or operator must obtain alternate financial assurance as speci-
fied in this part within ((hirty)) 30 days after receiving notice of
such an event. If the owner or operator fails to obtain alternate cov-
erage within ((kirty)) 30 days after such notification, then by that
date the owner or operator must notify the department of the failure
and submit the evidence of financial responsibility specified in WAC
173-360A-1040(2) .

(6) Obtaining alternate financial assurance upon incapacity of
state fund or other state assurance. Within 30 days after receipt of
notification that a state fund or other state assurance has become in-
capable of pavying for assured remedial action or third-party compensa-
tion costs, the owner or operator must obtain alternate financial as-
surance.

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1040 Recordkeeping by owners and operators. (1)
Requirement to maintain evidence. Owners or operators must maintain
evidence of all financial assurance mechanisms used to demonstrate fi-
nancial responsibility under this part for an underground storage tank
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until released from the requirements of this part under WAC
173-360A-1010. Owners or operators must make records readily available
upon request by the department.

(2) Types of evidence required. An owner or operator must main-
tain the following types of evidence of financial responsibility:

(a) Certification of financial responsibility. An owner or opera-
tor using an assurance mechanism specified in WAC 173-360A-1060
through 173-360A-1073 must maintain an updated copy of a certification
of financial responsibility worded as set forth in WAC 173-360A-109¢,
except that instructions in brackets are to be replaced with the rele-
vant information and the brackets deleted. The owner or operator must
update this certification whenever the financial assurance mecha-
nism(s) used to demonstrate financial responsibility change(s).

(b) Assurance mechanism instrument. An owner or operator using an
assurance mechanism specified in WAC 173-360A-1060 through
173-360A-1065 or 173-360A-1070 through 173-360A-1073 must maintain a
copy of the instrument worded as specified.

(c) An owner or operator using a financial test or guarantee must
maintain a copy of the chief financial officer's letter based on year-
end financial statements for the most recent completed financial re-
porting year. Such evidence must be on file no later than ((emre—hun—
dred—twenty)) 120 days after the close of the financial reporting
year.

(d) An owner or operator using an insurance policy or risk reten-
tion group coverage must maintain a copy of the signed insurance poli-
cy or risk retention group coverage policy, with the endorsement or
certificate of insurance and any amendments to the agreements.

(e) An owner or operator using a guarantee, surety bond, or let-
ter of credit must maintain a copy of the signed standby trust fund
agreement and copies of any amendments to the agreement.

(f) An owner or operator covered by a state fund or other state
assurance must maintain on file a copy of any evidence of coverage
supplied by or required by the state under WAC 173-360A-1067.

(g) A local government owner or operator using the local govern-
ment bond rating test under WAC 173-360A-1070 must maintain a copy of
its bond rating published within the last ((fwetwe)) 12 months by
Moody's or Standard & Poor's.

((#g¥)) (h) A local government owner or operator using the local
government financial test under WAC 173-360A-1071 or the local govern-
ment guarantee under WAC 173-360A-1072 supported by the local govern-
ment financial test must maintain a copy of the chief financial offic-
er's letter based on year-end financial statements for the most recent
completed financial reporting year. Such evidence must be on file no
later than ((emre—hundred—twenty)) 120 days after the close of the fi-
nancial reporting year.

((#r)) (1) A local government owner or operator using the local
government guarantee under WAC 173-360A-1072 supported by the local
government bond rating test under WAC 173-360A-1070 must maintain a
copy of the guarantor's bond rating published within the last
( (ewedtwe)) 12 months by Moody's or Standard & Poor's.

(()) (4d) A local government owner or operator using the local
government guarantee under WAC 173-360A-1072 (4) (a) must maintain a
copy of the signed standby trust fund agreement and copies of any
amendments to the agreement.

(()) (k) An owner or operator using a local government fund
under WAC 173-360A-1073 must maintain the following documents:
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(1) A copy of the state constitutional provision or local govern-—
ment statute, charter, ordinance, or order dedicating the fund; and

(ii) Year-end financial statements for the most recent completed
financial reporting year showing the amount in the fund. If the fund
is established under WAC 173-360A-1073 (3) (c) using incremental fund-
ing backed by bonding authority, then the financial statements must
show the previous year's balance, the amount of funding during the
year, and the closing balance in the fund.

((H<r)) (1) An owner or operator using a local government fund
established under WAC 173-360A-1073 (3) (c) using incremental funding
backed by bonding authority must also maintain documentation of the
required bonding authority, including either:

(1) The results of a voter referendum under WAC 173-360A-1073
(3) (¢) (1); or

(ii) Attestation by the state attorney general as specified under
WAC 173-360A-1073 (3) (c) (ii) .

NEW SECTION

WAC 173-360A-1067 Mechanism—State fund or other state assur-
ance. (1) Applicability of mechanism. An owner or operator may satis-
fy the requirements of WAC 173-360A-1015 by obtaining coverage from a
state fund or other state assurance program.

(2) Evidence of coverage. The state must provide to each owner or
operator for which it is assuming financial responsibility a letter or
certificate describing the nature of the state's assumption of respon-
sibility. The letter or certificate from the state must include, or
have attached to it, the following information: The facility's name
and address and the amount of funds for remedial action and/or for
compensating third parties that is assured by the state. The owner or
operator must maintain this letter or certificate on file as proof of
financial responsibility in accordance with WAC 173-360A-1040 (2) (f).

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1082 Appendix C—Endorsement.

Name: [name of each covered location]
Address: [address of each covered location]
Policy Number:

Period of Coverage: [current policy period]

Policy Retroactive Date:

Name of [Insurer or Risk Retention Group]:
Address of [Insurer or Risk Retention Group]:
Name of Insured:

Address of Insured:

Endorsement:

1. This endorsement certifies that the policy to which the en-
dorsement is attached provides liability insurance covering the fol-
lowing underground storage tanks:
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[List the number of tanks at each facility and the name (s) and
address (es) of the facility(ies) where the tanks are located. If more
than one instrument is used to assure different tanks at any one fa-
cility, for each tank covered by this instrument, list the tank iden-
tification number provided in the notification submitted pursuant to
WAC 173-360A-0200, and the name and address of the facility.]

for [insert: "taking remedial action" and/or "compensating third
parties for bodily injury and property damage caused by" either "sud-
den accidental releases" or "nonsudden accidental releases" or "acci-
dental release"; in accordance with and subject to the limits of lia-
bility, exclusions, conditions, and other terms of the policy; if cov-
erage is different for different tanks or locations, indicate the type
of coverage applicable to each tank or location] arising from operat-
ing the underground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of the
"each occurrence" and "annual aggregate" limits of the Insurer's or
Group's liability; if the amount of coverage is different for differ-
ent types of coverage or for different underground storage tanks or
locations, indicate the amount of coverage for each type of coverage
and/or for each underground storage tank or location], exclusive of
legal defense costs, which are subject to a separate limit under the
policy. This coverage is provided under [policy number]. The effective
date of said policy is [date].

2. The insurance afforded with respect to such occurrences is
subject to all of the terms and conditions of the policy; provided,
however, that any provisions inconsistent with subsections (a) through
(e) of this Paragraph 2 are hereby amended to conform with subsections
(a) through (e):

a. Bankruptcy or insolvency of the insured does not relieve the

["Insurer" or "Group"] of its obligations under the policy to which
this endorsement is attached.
b. The ["Insurer" or "Group"] is liable for the payment of

amounts within any deductible applicable to the policy to the provider
of remedial action or a damaged third-party, with a right of reim-
bursement by the insured for any such payment made by the ["Insurer"
or "Group"]. This provision does not apply with respect to that amount
of any deductible for which coverage is demonstrated under another
mechanism or combination of mechanisms as specified in WAC
173-360A-1060 through 173-360A-1065, 173-360A-1067, and 173-360A-1070
through 173-360A-1073.

c. Whenever requested by the Washington State Department of Ecol-
ogy, the ["Insurer" or "Group"] agrees to furnish to the Department a
signed duplicate original of the policy and all endorsements.

d. Cancellation or any other termination of the insurance by the
["Insurer" or "Group"], except for nonpayment of premium or misrepre-
sentation by the insured, will be effective only upon written notice
and only after the expiration of 60 days after a copy of such written
notice is received by the insured. Cancellation for nonpayment of pre-
mium or misrepresentation by the insured will be effective only upon
written notice and only after expiration of a minimum of 10 days after
a copy of such written notice is received by the insured.

[Insert for claims-made policies:

e. The insurance covers claims otherwise covered by the policy
that are reported to the ["Insurer" or "Group"] within six months of
the effective date of cancellation or nonrenewal of the policy except
where the new or renewed policy has the same retroactive date or a
retroactive date earlier than that of the prior policy, and which
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arise out of any covered occurrence that commenced after the policy
retroactive date, if applicable, and prior to such policy renewal or
termination date. Claims reported during such extended reporting peri-
od are subject to the terms, conditions, limits, including limits of
liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is identical
to the wording in WAC 173-360A-1082 and that the ["Insurer" or
"Group"] is ["licensed to transact the business of insurance or eligi-
ble to provide insurance as an excess or surplus lines insurer in one
or more states"].

[Signature of Authorized Representative of Insurer or Risk Reten-
tion Group]

[Name of person signing]

[Title of person signing], Authorized Representative of [name of
Insurer or Risk Retention Group]

[Address of Representative]

Endorsement Holder:

Business Licensing Service
P.O. Box 9034
Olympia, WA 98507-9034

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 18-15-083, filed 7/18/18, effective
10/1/18)

WAC 173-360A-1083 Appendix D—Certificate of insurance.
Name: [name of each covered location]
Address: [address of each covered location]
Policy Number:

Endorsement (if applicable):

Period of Coverage: [current policy period]
Policy Retroactive Date:

Name of [Insurer or Risk Retention Group]:
Address of [Insurer or Risk Retention Group]:
Name of Insured:

Address of Insured:

Certification:

1. [Name of Insurer or Risk Retention Group], [the "Insurer" or
"Group"], as identified above, hereby certifies that it has issued 1li-
ability insurance covering the following underground storage tank(s):

[List the number of tanks at each facility and the name (s) and
address (es) of the facility(ies) where the tanks are located. If more
than one instrument is used to assure different tanks at any one fa-
cility, for each tank covered by this instrument, list the tank iden-
tification number provided in the notification submitted pursuant to
WAC 173-360A-0200, and the name and address of the facility.]

for [insert: "Taking remedial action" and/or "compensating third
parties for bodily injury and property damage caused by" either "sud-
den accidental releases" or "nonsudden accidental releases" or "acci-
dental releases"; in accordance with and subject to the limits of lia-
bility, exclusions, conditions, and other terms of the policy; if cov-
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erage is different for different tanks or locations, indicate the type
of coverage applicable to each tank or location] arising from operat-
ing the underground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of the
"each occurrence" and "annual aggregate" limits of the Insurer's or
Group's liability; if the amount of coverage is different for differ-
ent types of coverage or for different underground storage tanks or
locations, indicate the amount of coverage for each type of coverage
and/or for each underground storage tank or location], exclusive of
legal defense costs, which are subject to a separate limit under the

policy. This coverage is provided under [policy number]. The effective
date of said policy is [date].
2. The ["Insurer" or "Group"] further certifies the following

with respect to the insurance described in Paragraph 1:
a. Bankruptcy or insolvency of the insured does not relieve the

["Insurer" or "Group"] of its obligations under the policy to which
this certificate applies.
b. The ["Insurer" or "Group"] is liable for the payment of

amounts within any deductible applicable to the policy to the provider
of remedial action or a damaged third-party, with a right of reim-
bursement by the insured for any such payment made by the ["Insurer"
or "Group"]. This provision does not apply with respect to that amount
of any deductible for which coverage is demonstrated under another
mechanism or combination of mechanisms as specified in WAC
173-360A-1060 through 173-360A-1065, 173-360A-1067, and 173-360A-1070
through 173-360A-1073.

c. Whenever requested by the Washington State Department of Ecol-
ogy, the ["Insurer" or "Group"] agrees to furnish the Department a
signed duplicate original of the policy and all endorsements.

d. Cancellation or any other termination of the insurance by the
["Insurer" or "Group"], except for nonpayment of premium or misrepre-
sentation by the insured, will be effective only upon written notice
and only after the expiration of 60 days after a copy of such written
notice is received by the insured. Cancellation for nonpayment of pre-
mium or misrepresentation by the insured will be effective only upon
written notice and only after expiration of a minimum of 10 days after
a copy of such notice is received by the insured.

[Insert for claims-made policies:

e. The insurance covers claims otherwise covered by the policy
that are reported to the ["Insurer" or "Group"] within six months of
the effective date of the cancellation or nonrenewal of the policy ex-
cept where the new or renewed policy has the same retroactive date or
a retroactive date earlier than that of the prior policy, and which
arise out of any covered occurrence that commenced after the policy
retroactive date, if applicable, and prior to such policy renewal or
termination date. Claims reported during such extended reporting peri-
od are subject to the terms, conditions, limits, including limits of
liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is identical
to the wording in WAC 173-360A-1083 and that the ["Insurer" or
"Group"] is ["licensed to transact the business of insurance, or eli-
gible to provide insurance as an excess or surplus lines insurer, in
one or more states"].

[Signature of Authorized Representative of Insurer]
[Type name]
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[Title], Authorized Representative of [name of Insurer or Risk
Retention Group]

[Address of Representative]

Certificate Holder:

Business Licensing Service
P.O. Box 9034
Olympia, WA 98507-9034

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

Certified on 11/9/2023 [ 50 ] WSR Issue 23-22 - Permanent



Washington State Register,

Issue 23-22 WSR 23-22-042

WSR 23-22-042
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[Filed October 24, 2023,

Effective Date of Rule:

Purpose: To permanently amend

cy rule making under WSR 23-15-057,

1:05 p.m., effective November 24,

2023]

Thirty-one days after filing.

WAC 480-93-240,
effective July 14,

amended by emergen-
2023, and the

matching provision in WAC 480-75-240 to allow the commission to con-
tinue to fund the pipeline safety program through accurate calculation

of pipeline safety program fees.
Citation of Rules Affected by
480-75-240.

Statutory Authority for Adoption:

81.04.160, and 80.24.020.
Adopted under notice filed as
Number of Sections Adopted in

ute: New 0, Amended 0, Repealed 0;

Amended 0, Repealed 0; or Recently

Amended 0, Repealed 0.

Number of Sections Adopted at

Entity: New 0, Amended 0, Repealed
Number of Sections Adopted on

Amended 2, Repealed 0.

Number of Sections Adopted in

Reform Agency Procedures: New 0,

Amended 2,

this Order: WAC 480-93-240 and

RCwW 80.01.040, 81.01.010,

WSR 23-17-163 on August 23, 2023.
Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.
the Agency's own Initiative: New O,

Order to Clarify, Streamline,
Repealed O.

or

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0, Repealed 0;

Pilot Rule Making: New O,

Amended 0, Repealed
Amended 2, Repealed O.

Kathy Hunter

Acting Executive Director and Secretary

0; or Other Alternative Rule Making: New O,
Date Adopted: October 24, 2023.
OTS-4859.1

AMENDATORY SECTION
6/30/08)

WAC 480-75-240 Annual pipeline safety fee methodology.

(Amending WSR 08-12-045,

filed 5/30/08, effective

(1) This

rule sets forth the commission's regulatory fee methodology for haz-

ardous liquid pipelines as that term is defined in RCW 81.88.010,
as that term is defined in RCW 81.88.010.

gas pipelines,
of this section,

and
For purposes

these pipelines are called "company" or "companies"

and the "commission's pipeline safety program”" means the pipeline
safety program that includes each program.

(2)

lished in the methodology set forth in subsection

(3)

FEach company will pay an annual pipeline safety fee as estab-

(3) of this section.

The fee will be set by general order of the commission en-

tered before September 1 of each year and will be collected in four
equal installments payable on the first day of each quarter as listed

below:

l1st gquarter fee installment due September 1;
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2nd quarter fee installment due December 1;

3rd quarter fee installment due March 1;

4th quarter fee installment due June 1.

(a) The total of pipeline safety fees will be calculated to re-
cover no more than the costs of the legislatively authorized workload
represented by current appropriations for the commission's pipeline
safety program, less the amount received in total base grants through
the Federal Department of Transportation ( (ared—Fess—anyameount—re—
ceived—fromperatties—ecolteceted—under REW 931 22-050)) . Federal
grants, other than the federal base grant, received by the commission
for additional activities not included or anticipated in the legisla-
tively directed workload will not be credited against pipeline company
safety fees, nor will the work supported by grants be considered a
cost for purposes of calculating fees. To the extent that the actual
base grant proceeds are different than the amount credited, the dif-
ference will be applied in the following year.

(b) Total pipeline safety fees as determined in (a) of this sub-
section will be calculated in two parts:

(1) The commission's annual overhead charge to the pipeline safe-
ty program will be allocated among companies according to each compa-
ny's share of the total of all pipeline miles within Washington as re-
ported by companies in their annual reports to the commission.

(ii) After deducting the commission's annual overhead charge, the
remainder of the total pipeline safety fees will be allocated among
companies in proportion to each company's share of the commission
pipeline safety program staff hours that are directly attributable to
particular companies. The commission will determine each company's
share by dividing the total hours directly attributable to each compa-
ny during the two preceding calendar years (as reflected in the pro-
gram's timekeeping system) by the total of directly attributable hours
for all companies over the same period.

(iii) For fee-setting purposes, any program hours related to a
commission investigation of an incident found to be attributed to
third-party damage that results in penalties collected under RCW
19.122.055 will not be directly attributed to the owner of the damaged
pipeline.

(c) The commission general order setting fees pursuant to this
rule will detail the specific calculation of each company's pipeline
safety fee including the allocations set forth in (b) of this subsec-
tion.

(4) By August 1 of each year the commission will mail an invoice
to each company.

(5) All funds received by the commission for the pipeline safety
program will be deposited to the pipeline safety account. For each gas
pipeline company subject to RCW 81.24.010, its portion of the compa-
ny's total regulatory fee applicable to pipeline safety will be trans-
ferred from the public service revolving fund to the pipeline safety
account.

(6) Any company wishing to contest the amount of the fee imposed
under this section must pay the fee when due and, within six months
after the due date of the fee, file a written petition with the com-
mission requesting a refund. The petition shall state the name of the
petitioner; the date and the amount paid, including a copy of any re-
ceipt, if available; the amount of the fee that is contested; all rea-
sons why the commission should not impose the fee in that amount; and
a calculation and explanation of the fee amount the petitioner con-

Certified on 11/9/2023 [ 52 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-042

tends 1s appropriate, if any. The commission may grant the petition
administratively or may set the petition for adjudication.

OTS-4768.1

AMENDATORY SECTION (Amending WSR 08-12-046, filed 5/30/08, effective
6/30/08)

WAC 480-93-240 Annual pipeline safety fee methodology. (1) This
rule sets forth the commission's fee methodology for the annual regu-
latory fee paid by a gas pipeline company as that term is defined in
RCW 81.88.010. For the purposes of this section, a gas pipeline compa-
ny is called "company" or "companies" and the "commission's pipeline
safety program" means the pipeline safety program that includes each
company.

(2) Each company will pay an annual pipeline safety fee as estab-
lished in the methodology set forth in subsection (3) of this section.

(3) The fee will be set by general order of the commission en-
tered before September 1 of each year and will be collected in four
equal installments payable on the first day of each quarter as listed
below:

1st quarter fee installment due September 1;

2nd quarter fee installment due December 1;

3rd quarter fee installment due March 1;

4th quarter fee installment due June 1.

(a) The total of pipeline safety fees will be calculated to re-
cover no more than the costs of the legislatively authorized workload
represented by current appropriations for the commission's pipeline
safety program, less the amount received in total base grants through
the Federal Department of Transportation ( (ared—2Fess—anyameount—re—
ceived—frompenalttd cottected—under REW—IF0-3I22-056)) . Federal
grants, other than the federal base grant, received by the commission
for additional activities not included or anticipated in the legisla-
tively directed workload will not be credited against company pipeline
safety fees, nor will the work supported by grants be considered a
cost for purposes of calculating such fees. To the extent that the ac-
tual base grant proceeds are different than the amount credited, the
difference will be applied in the following year.

(b) Total pipeline safety fees as determined in (a) of this sub-
section will be calculated in two parts:

(1) The commission's annual overhead charge to the pipeline safe-
ty program will be allocated among companies according to each gas
pipeline company's share of the total of all pipeline miles within
Washington as reported by companies in their annual reports to the
commission.

(ii) After deducting the commission's annual overhead charge, the
remainder of the total pipeline safety fee commission's annual pipe-
line safety program allotment will be allocated among companies in
proportion to each company's share of the program staff hours that are
directly attributable to particular companies. The commission will de-
termine each company's share by dividing the total hours directly at-
tributable to the company during the two preceding calendar years (as

o
[}
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reflected in the program's timekeeping system) by the total of direct-
ly attributable hours for all companies over the same period.

(iii) For fee setting purposes, any program hours related to a
commission investigation of an incident attributed to third-party dam-
age that results in penalties collected under RCW 19.122.055 will not
be directly attributed to the owner of the damaged gas pipeline.

(c) The commission general order setting fees pursuant to this
rule will detail the specific calculation of each company's pipeline
safety fee including the allocations set forth in (b) of this subsec-
tion.

(4) By August 1 of each year the commission staff will mail an
invoice to each company

(5) All funds received by the commission for the pipeline safety
program will be deposited to the pipeline safety account. For each gas
pipeline company subject to RCW 80.24.010, their portion of the compa-
ny's total regulatory fee applicable to pipeline safety will be trans-
ferred from the public service revolving fund to the pipeline safety
account.

(6) Any company wishing to contest the amount of the fee imposed
under this section must pay the fee when due and, within 6 months af-
ter the due date of the fee, file a petition in writing with the com-
mission requesting a refund. The petition must state the name of the
petitioner; the date and the amount paid, including a copy of any re-
ceipt, if available; the amount of the fee that is contested; all rea-
sons why the commission may not impose the fee in that amount; and a
calculation and explanation of the fee amount the petitioner contends
is appropriate, if any. The commission may grant the petition adminis-
tratively or may set the petition for adjudication or for brief adju-
dication.
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WSR 23-22-047
PERMANENT RULES

BOARD OF ACCOUNTANCY
[Filed October 25, 2023, 8:16 a.m., effective November 25, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rule making is needed to establish licensee name use pa-
rameters.

Citation of Rules Affected by this Order: Amending WAC 4-30-056.

Statutory Authority for Adoption: RCW 18.04.055.

Adopted under notice filed as WSR 23-16-121 on August 1, 2023.

Changes Other than Editing from Proposed to Adopted Version: Dur-
ing the rules hearing, the board made a minor change to add the sen-
tence "Subsection (5) also includes licensees in an inactive status"
at the end of subsection (6).

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 25, 2023.

Michael J. Paquette, CPA

Executive Director

OTS-4802.2

AMENDATORY SECTION (Amending WSR 23-04-088, filed 1/31/23, effective
3/3/23)

WAC 4-30-056 Form of organization and name. (1) A licensee may
practice public accounting only in a form of organization permitted by
law or regulation.

(2) A firm name that does not consist of the name(s) of one or
more present or former owners must be approved in advance by the board
as not being deceptive or misleading.

(3) Misleading or deceptive firm names are prohibited. The fol-
lowing are examples of misleading firm names. The board does not in-
tend this listing to be all inclusive. The firm name:

(a) Implies it is a legal entity when it is not such an entity
(as by the use of the designations "P.C.," "P.S.," "Inc. P.S.," or
"L.L.C.");

(b) Implies the existence of a partnership when one does not ex-
ist;

(c) Includes the name of a person who is neither a present nor a
past owner of the firm;
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(d) Implies educational or professional attainments, specialty
designations, or licensing recognition not supported in fact; or

(e) Includes the terms "& Company", "& Associate", or "Group,"
but the firm does not include, in addition to the named partner,
shareholder, owner, or member, at least one other unnamed partner,
shareholder, owner, member, or staff employee.

(4) Licensed firms and unlicensed firms.

(a) No licensed firm may operate under an alias, a firm name, ti-
tle, or "DBA" that differs from the firm name that is registered with
the board.

(b) A firm not required to be licensed may not operate under an
alias, a firm name, title, or "DBA" that differs from the firm name
that is registered with the secretary of state and/or the department
of revenue.

(5) A licensee may not operate under an alias or title that dif-
fers from the name that is registered with the board.

(6) For the purposes of this rule, "licensees" includes licen-
sees, CPA firms, nonlicensee firm owners, employees of such persons,
out-of-state individuals with practice privileges under RCW
18.04.350(2), and out-of-state firms permitted to offer or render cer-
tain professional services in this state under the conditions prescri-
bed in RCW 18.04.195. Subsection (5) of this section also includes 1i-
censees in an inactive status.
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WSR 23-22-048
PERMANENT RULES
BOARD OF ACCOUNTANCY

[Filed October 25, 2023,

Effective Date of Rule:
Purpose:
(testing window)

(2) eliminate outdated subsections

plementation of continuous testing.

Citation of Rules Affected by

Statutory Authority for Adoption:

Adopted under notice filed as

Changes Other than Editing from Proposed to Adopted Version:
the board made a minor change to add "within a

ing the rules hearing,

36-month rolling period" to subsection

Number of Sections Adopted in

8:18 a.m., effective November 25,

2023]

Thirty-one days after filing.
Rule making is needed to:
in which all sections of the certified public ac-
countant examination must be passed from 18 months to 36 months;

(1) Extend the time period
and
which no longer apply after the im-

this Order: Amending WAC 4-30-062.
RCW 18.04.055.
WSR 23-18-032 on August 29, 2023.

Dur-

(5) (d) .
Order to Comply with Federal Stat-

ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.
Date Adopted: October 25, 2023.
Michael J. Paquette, CPA

Executive Director

0OTS-4803.3
AMENDATORY SECTION (Amending WSR 21-23-003, filed 11/3/21, effective
12/4/21)

WAC 4-30-062 Applying to take the CPA examination. (1) Applica-

tion process and due dates: Your application to take the CPA examina-
tion must be submitted to the board's examination administrator. Ap-
plicants must submit all required information, documents, and fees to
complete their application within 60 days of the date their applica-
tion is submitted to the board's examination administrator. Your ap-
plication is not considered complete until all ((ef)) the following
are provided:

e Complete application information and requested documents;

e Fee(s).

(2) Fee refund and forfeiture: Upon submission of your applica-
tion to the examination administrator, no portion of the board's ad-
ministrative fee is refundable. Upon the examination administrator's
authorization to test, no portion of the total exam fee (both adminis-
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trative fee and section fee(s)) is refundable. If you fail to meet the
board's scheduling or admission requirements, you forfeit all ((ef))
the exam fee(s) and you must reapply to take the section(s) of the ex-
am.

(3) Notice of admittance to the examination or denial of your ap-
plication: You must contact the approved test provider to schedule the
time and location for your examination. The notice of eligibility to
take the examination is called a Notice to Schedule (NTS) ((+)). The
NTS will be valid for one taking of the examination section(s) within
the six months following the date of the NTS.

Notice of a denial of your application((+)) or notice of your el-
igibility to take the examination will be sent to you by the examina-
tion administrator.

(4) Examination content ((and—grading)): The CPA examination
shall test the knowledge and skills required for performance as an en-
try-level certified public accountant. The examination shall include
the subject areas of accounting and auditing and related knowledge and

skills as the board may require. ( (Fhe—boordmayacecept—the—advisery
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(5) Examination process:
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o+ For examinations taken after December 31, 2003:)) The board

uses all parts of the uniform CPA examination and the advisory grading
services of the American Institute of Certified Public Accountants.

(()) (b) To satisfy the examination requirement for a license
you must have achieved a score of 75 on all sections of the examina-
tion within a rolling ((+8)) 36-month period.

((+r)) (c) You may take the required sections ( (imdividuatdy
ard)) 1n any order. ((Eredit—for—any scetion{sr—taken—andpassed—after
Necacamb Ay 21 2NN tza 17 =N x~z 1 2 A for 1 Q T o Frrm + 1 PN R IN A+
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+H+3>))) (d) You must pass all sections of the examination within

a ((rediting—38—moenth)) 36-month rolling period, which begins on the

date that the first section(s) is passed. A section is considered
passed on the date that your grade is released.

( (Hv—¥ou—may not—retake—a—failed sectionts)—in—the same—exami—

& & t & &
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grade for any previous attempt of that same section has been released.

((#+F)) (f) In the event you do not pass all sections of the ex-
amination within the rolling ((+8)) 36-month period, credit for any
section(s) passed prior to the ((+8)) 36-month period will expire and
you must retake any expired section.
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WSR 23-22-050
PERMANENT RULES
HEALTH CARE AUTHORITY

[Filed October 25, 2023,

Effective Date of Rule:
Purpose:

8:46 a.m., effective November 25,

2023]

Thirty-one days after filing.
The agency 1s amending medical assistance definitions to

add a person's resources to the reasonable compatibility processes for

eligibility renewals.
Citation of Rules Affected by
182-500-0010, 182-500-0095,

Statutory Authority for Adoption:

Adopted under notice filed as

this Order: Amending WAC

and 182-500-0100.

RCW 41.05.021, 41.05.160.
WSR 23-19-052 on September 14,

2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 3, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 3, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 3, Repealed O.

Date Adopted: October 25, 2023.

Wendy Barcus
Rules Coordinator

0OTS-4895.1
AMENDATORY SECTION (Amending WSR 22-21-086, filed 10/14/22, effective
11/14/22)

WAC 182-500-0010 Medical assistance definitions—A. "Adminis-

trative renewal" means the agency uses electronically available income
and resources data sources to verify and recertify a person's Washing-
ton apple health benefits for a subsequent certification period. A
case 1s administratively renewed when the person's self-attested in-
come ((4s)) and resources are reasonably compatible (as defined in WAC
182-500-0095) with the information available to the agency from the
electronic data sources and the person meets citizenship, immigration,
Social Security number, and age requirements.

"After-pregnancy coverage (APC)" means full-scope Washington ap-
ple health (medicaid) health care coverage for people up to 12 months
after the month their pregnancy ends under WAC 182-505-0115.

"Agency" or "medicaid agency" means the Washington state health
care authority (HCA).

"Agency's designee" means any entity expressly designated by the
agency to act on its behalf.
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"Allowable costs" are the documented costs as reported after any
cost adjustment, cost disallowances, reclassifications, or reclassifi-
cations to nonallowable costs which are necessary, ordinary and rela-
ted to the outpatient care of medical care clients or not expressly
declared nonallowable by applicable statutes or regulations. Costs are
ordinary if they are of the nature and magnitude which prudent and
cost-conscious management would pay.

"Alternative benefits plan" means the range of health care serv-
ices included within the scope of service categories described in WAC
182-501-0060 available to persons eligible to receive health care cov-
erage under the Washington apple health modified adjusted gross income
(MAGI) -based adult coverage described in WAC 182-505-0250.

"Ancillary services" means additional services ordered by the
provider to support the core treatment provided to the patient. These
services may include, but are not limited to, laboratory services, ra-
diology services, drugs, physical therapy, occupational therapy, and
speech therapy.

"Apple health for kids" is the umbrella term for health care cov-
erage for certain groups of children that is funded by the state and
federal governments under Title XIX medicaid programs, Title XXI
Children's Health Insurance Program, or solely through state funds
(including the program formerly known as the children's health pro-
gram) . Funding for any given child depends on the program for which
the child is determined to be eligible. Apple health for kids programs
are included in the array of health care programs available through
Washington apple health (WAH).

"Attested income" or "attested resources" means a self-declared
statement of a person's income or resources made under penalty of per-
jury to be true. (See also " ((setf—attesteddncome)) self-attesta-
tion.")

"Authorization" means the agency's or the agency's designee's de-
termination that criteria are met, as one of the preconditions to the
agency's or the agency's designee's decision to provide payment for a
specific service or device. (See also "expedited prior authorization"
and "prior authorization.")

"Authorized representative" is defined under WAC 182-503-0130.

AMENDATORY SECTION (Amending WSR 16-06-053, filed 2/24/16, effective
4/1/16)

WAC 182-500-0095 Medical assistance definitions—R. '"Reasonably
compatible" means the amount of a person's self-attested income or re-
sources (as defined in WAC 182-500-0100) and the amount of a person's
income or resources verified via electronic data sources are either
both above or both below the applicable income or resources standard
for Washington apple health (WAH). When self-attested income or re-
sources 1s less than the standard for WAH, but income or resources
from available data sources is more than the WAH standard, or when the
self-attested income or resources cannot be verified via electronic
data sources, the self-attested income ((4+s)) or resources are consid-
ered not reasonably compatible.

"Retroactive period" means approval of medical coverage for any
or all of the retroactive period. A client may be eligible only in the
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retroactive period or may have both current eligibility and a separate
retroactive period of eligibility approved.

AMENDATORY SECTION (Amending WSR 14-01-021, filed 12/9/13, effective
1/9/14)

WAC 182-500-0100 Medical assistance definitions—S. "Self-at-
testation" means a person's written, verbal, or electronic declaration
of ((khis—exr—hexr)) the person's income ((anrdter)), resources, oOr cir-
cumstances made under penalty of perjury, confirming a statement to be
true. (See also "attested income((=))" or "attested resources.")

"Spenddown" is a term used in the medically needy (MN) program
and means the process by which a person uses incurred medical expenses
to offset income and/or resources to meet the financial standards es-
tablished by the agency. See WAC 182-519-0110.

"Spouse" means a person who is legally married to another person.
Washington state recognizes other states' determinations of legal and
common-law marriages between two persons.

(1) "Community spouse" means a person who:

(a) Does not reside in a medical institution; and

(b) Is legally married to a client who resides in a medical in-
stitution or receives services from a home and community-based waiver
program. A person is considered married if not divorced, even when
physically or legally separated from ((kis—exr—hexr)) the person's
spouse.

(2) "Eligible spouse" means an aged, blind or disabled husband or
wife of an SSI-eligible person, who lives with the SSI-eligible per-
son, and is also eligible for SSIT.

(3) "Essential spouse" means a husband or wife whose needs were
taken into account in determining old age assistance (OAA), aid to the
blind (AB), or disability assistance (DA) for a client in December
1973, who continues to live in the home and remains married to the
client.

(4) "Ineligible spouse" means the husband or wife of an SSI-eli-
gible person, who lives with the SSI-eligible person, and who has not
applied or is not eligible to receive SSIT.

(5) "Institutionalized spouse" means a legally married person who
has attained institutional status as described in chapter 182-513 WAC,
and receives services in a medical institution or from a home or com-
munity-based waiver program described in chapter 182-515 WAC. A person
is considered married if not divorced, even when physically or legally
separated from ((kis—er—her)) the person's spouse.

(6) "Nonapplying spouse" means an SSI-related person's husband or
wife, who has not applied for medical assistance.

"SSI-related" means an aged, blind or disabled person not receiv-
ing an SSI cash grant.

"State supplemental payment (SSP)" is a state-funded cash benefit
for certain individuals who are either recipients of the Title XVI
supplemental security income (SSI) program or who are clients of the
division of developmental disabilities. The SSP allotment for Washing-
ton state is a fixed amount of ( (Ewernty—eightmiltlion ninehundred
thousand—dettars)) $28,900,000 and must be shared between all individ-
uals who fall into one of the groups listed below. The amount of the

Certified on 11/9/2023 [ 61 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-050

SSP may vary each year depending on the number of individuals who
qualify. The following groups are eligible for an SSP:

(1) Mandatory SSP group—SSP made to a mandatory income level
client (MIL) who was grandfathered into the SSI program. To be eligi-
ble in this group, an individual must have been receiving cash assis-
tance in December 1973 under the department of social and health serv-
ices former old age assistance program or aid to the blind and disa-
bility assistance. Individuals in this group receive an SSP to bring
their income to the level they received prior to the implementation of
the SSI program in 1973.

(2) Optional SSP group—SSP made to any of the following:

(a) An individual who receives SSI and has an ineligible spouse.
(b) An individual who receives SSI based on meeting the age cri-
teria of ((sixty—fiswe)) 65 or older.

(c) An individual who receives SSI based on blindness.

(d) An individual who has been determined eligible for SSP by the
division of developmental disabilities.

(e) An individual who is eligible for SSI as a foster child as
described in WAC 388-474-0012.

"Supplemental security income (SSI) program (Title XVI)" is the
federal grant program for aged, blind, and disabled persons, estab-
lished by section 301 of the Social Security amendments of 1972, and
subsequent amendments, and administered by the Social Security Admin-
istration (SSA).
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WSR 23-22-066
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed October 25, 2023, 11:22 a.m., effective November 25, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Health equity continuing education (CE) for optomet-
rists. The board of optometry (board) adopted WAC 246-851-225, a new
section requiring two hours of health equity CE every four years for
licensed optometrists. Health equity CE programs must meet the stand-
ards created in the department of health (department) model rules in
WAC 246-12-800 through 246-12-830. The adopted rule does not add to
the total CE hours required to renew the license.

The adopted rule implements the requirements of ESSB 5229 (chap-
ter 276, Laws of 2021). Codified in RCW 43.70.613, the statute direc-
ted the rule-making authority for each health profession licensed un-
der Title 18 RCW and subject to CE to adopt rules requiring a minimum
of two hours of health equity CE every four years. The statute also
directed the department to create the model rules establishing minimum
standards for health equity CE programs, which were filed on November
23, 2022, under WSR 22-23-167.

Citation of Rules Affected by this Order: New WAC 246-851-225.

Statutory Authority for Adoption: RCW 18.54.070, 43.70.040,
43.70.613, and 18.130.040.

Adopted under notice filed as WSR 23-16-120 on August 1, 2023.

A final cost-benefit analysis is available by contacting Kristina
Bell, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4841, fax
360-236-2901, TTY 711, email kristina.bell@doh.wa.gov, website
www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 0, Repealed O.

Date Adopted: September 8, 2023.

Keren Yang, Optometrist, Vice Chair
Board of Optometry

OTS-4448.1

NEW SECTION

WAC 246-851-225 Optometrist health equity continuing education
training requirements. (1) Optometrists must complete a minimum of
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two hours in health equity continuing education training every four
years by complying with WAC 246-12-800 through 246-12-830.

(2) This training must be completed by the end of the second full
continuing education reporting period after January 1, 2024, or the
second full continuing education reporting period after initial licen-
sure, whichever is later.

(3) The hours spent completing health equity continuing education
under this section count toward meeting applicable continuing educa-
tion requirements for optometrist license renewal.

(4) The board may randomly audit up to 25 percent of licensed op-
tometrists every two years for compliance after the license is renewed
as allowed by WAC 246-12-190.
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WSR 23-22-067
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed October 25, 2023, 11:30 a.m., effective November 25, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Substance use monitoring program language updates for
optometrists. The board of optometry (board) amended WAC 246-851-440
through 246-851-470 to align with technical changes made by SSB 5496
(chapter 43, Laws of 2022). Changes align the rules with currently ac-
cepted language for substance use disorders and related monitoring
programs, and include technical clarifications as needed without
changing the rule's effect.

Citation of Rules Affected by this Order: Amending WAC
246-851-440, 246-851-450, 246-851-460, and 246-851-470.

Statutory Authority for Adoption: RCW 18.54.070, 18.130.050,
18.130.175, and 18.130.186.

Other Authority: RCW 18.54.070, 18.130.050, 18.130.175, and
18.130.186.

Adopted under notice filed as WSR 23-16-072 on July 27, 2023.

A final cost-benefit analysis is available by contacting Kristina
Bell, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4841, fax
360-236-2901, TTY 711, email Kristina.bell@doh.wa.gov, website
www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 4, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 4, Repealed O.

Date Adopted: September 8, 2023.

Keren Yang, Optometrist, Vice Chair

Board of Optometry

OTS-4449.1

AMENDATORY SECTION (Amending WSR 92-06-030, filed 2/26/92, effective
3/28/92)

WAC 246-851-440 Philosophy governing voluntary substance
((2@buse)) use disorder monitoring programs. The board recognizes the
need to establish a means of proactively providing early recognition
and treatment options for optometrists whose competency may be im-
paired due to ((Ehe—abuse—-ofdruogs—oer—alechoelt)) substance use disor-
der. The board intends that such optometrists be treated, and their
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treatment monitored so that they can return to or continue to practice
their profession in a way which safeguards the public. To accomplish
this the board shall approve voluntary substance ((akwse)) use disor-
der monitoring programs and shall refer optometrists impaired by sub-
stance ((akbwse)) use disorder to approved programs as an alternative
to instituting disciplinary proceedings as defined in RCW 18.130.160.

AMENDATORY SECTION (Amending WSR 92-06-030, filed 2/26/92, effective
3/28/92)

WAC 246-851-450 ((Terms—used—in WAC246-851-440—threough
246-851-470-)) Definitions. The definitions in this section apply in

WAC 246-851-440 through 246-851-470 unless the context clearly re-
gquires otherwise.

(1) "Aftercare" means that period of time after intensive treat-
ment that provides the optometrist and the optometrist's family with
group or individual counseling sessions, discussions with other fami-
lies, ongoing contact and participation in self-help groups and ongo-
ing continued support of treatment program staff.

(2) "Approved substance ((abuwse)) use disorder monitoring pro-
gram" or "approved monitoring program" ((is)) means a program the
board has determined meets the requirements of the law and the crite-
ria established by the board in WAC 246-851-460 which enters into a
contract with optometrists who have substance ((akwse)) use disorder
problems regarding the required components of the optometrist's recov-
ery activity and oversees the optometrist's compliance with these re-
gquirements. Substance ((abwse)) use disorder monitoring programs do
not provide evaluation or treatment to participating optometrists.

((r)) (3) "Approved treatment facility" means a facility recog-
nized as such according to RCW 18.130.175(1).

(4) "Contract" ((4+s)) means a comprehensive, structured agreement
between the recovering optometrist and the approved monitoring program
stipulating the optometrist's consent to comply with the monitoring
program and its required components of the optometrist's recovery ac-
tivity.

+4¥)) (5) "Health care professional" means an individual who is

licensed, certified, or registered in Washington to engage in the de-
livery of health care to patients.

(6) "Impaired" or "impairment" means the inability to practice
optometry with reasonable skill and safety to patients by reason of a
health condition.

(7) "Random drug screens" means laboratory tests to detect the
presence related to a substance use disorder in body fluids which are
performed at irregqular intervals not known in advance by the person
being tested.

(8) "Substance ((abuwse)) use disorder" means the impairment, as
determined by the board, of an optometrist's professional services by
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any addiction to, a dependency on, or the use of alcohol, legend
drugs, or controlled substances.

+6¥)) (9) "Support group" ((+s)) means a group of health care
professionals meeting regularly to support the recovery of its mem-
bers. The group provides a confidential setting with a trained and ex-
perienced health care professional facilitator in which optometrists
may safely discuss drug diversion, licensure issues, return to work
and other professional issues related to recovery.

((HF)) [(10) "Twelve step groups" ((a¥e)) means groups such as
alcoholics anonymous, narcotics anonymous and related organizations
based on a philosophy of anonymity, belief in a power outside of one-
self, a peer group association, and self-help.

N
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AMENDATORY SECTION (Amending WSR 92-06-030, filed 2/26/92, effective
3/28/92)

WAC 246-851-460 Approval of ((substanece—abuse)) monitoring pro-
grams. The board shall approve the monitoring program((4s})) which
shall participate in the board's substance ((abuse)) use disorder mon-
itoring program. A monitoring program approved by the board may be
contracted with an entity outside the department but within the state,
out-of-state, or a separate structure within the department.

(1) The approved monitoring program shall not provide evaluation
or treatment to the participating optometrists.

(2) The approved monitoring program staff shall have the qualifi-
cations and knowledge of both substance ((abwse)) use disorder and the
practice of optometry as defined in this chapter to be able to evalu-
ate:

(a) Clinical laboratories;

(b) Laboratory results;

(c) Providers of substance ((abuse)) use disorder treatment, both
individuals and facilities;
(d)
(e)
(

Support groups;
The optometry work environment; and

f) The ability of the optometrist to practice with reasonable
skill and safety.

(3) The approved monitoring program shall enter into a contract
with the optometrist and the board to oversee the optometrist's com-
pliance with the requirements of the program.

(4) The approved monitoring program may make exceptions to indi-
vidual components of the contract on an individual basis.

(5) The approved monitoring program staff shall determine, on an
individual basis, whether an optometrist will be prohibited from en-
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gaging in the practice of optometry for a period of time and what re-
strictions, if any, are placed on the optometrist's practice.

(6) The approved monitoring program shall maintain records on
participants.

(7) The approved monitoring program shall be responsible for pro-
viding feedback to the optometrist as to whether treatment progress is
acceptable.

(8) The approved monitoring program shall report to the board any
optometrist who fails to comply with the requirement of the monitoring
program.

(9) The approved monitoring program shall receive from the board
guidelines on treatment, monitoring, and limitations on the practice
of optometry for those participating in the program.

AMENDATORY SECTION (Amending WSR 92-06-030, filed 2/26/92, effective
3/28/92)

WAC 246-851-470 Participation in approved ( (substanece—abuse))
monitoring program. (1) In lieu of disciplinary action, the optomet-
rist may accept board referral into the approved ( (substance—<abuse))
monitoring program or voluntary substance use disorder monitoring pro-

ram.

(a) The optometrist shall undergo a complete physical and psycho-
social evaluation before entering the approved monitoring program.
This evaluation will be performed by health care ((preofesstonali{s)))
prof6881onals with expertlse in chemical dependency. ((Fhre—persenits)

nort + iz laaat s a1 P, P i + 123 £+ PR
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(b) The optometrist shall enter into a contract with the board
and the approved ( (substanee—abuse)) monitoring program to comply with
the requirements of the program which shall include, but not be limi-
ted to:

(1) The optometrist shall undergo intensive substance ((akuwse))
use disorder treatment in an approved treatment facility.

(ii) The optometrist shall agree to remain free of all mind-al-
tering substances including alcohol except for medications prescribed
by an authorized prescriber as defined in RCW 69.41.030 and 69.50.101.

(iii) The optometrist shall complete the prescribed aftercare
program of the intensive treatment facility, which may include indi-
vidual ((amdter)) or group psychotherapy.

(iv) The optometrist shall cause the treatment counselor ((45)))
to provide reports to the approved monitoring program at specified in-
tervals. Reports shall include treatment, prognosis, and goals.

(v) The optometrist shall submit to random drug screening as
specified by the approved monitoring program.

(vi) The optometrist shall attend support groups facilitated by a
health care professional ((ardtfer—twetswe)) or 12 step group meetings
as specified by the contract.

(vii) The optometrist shall comply with specified employment con-
ditions and restrictions as defined by the contract.

(viii) The optometrist shall sign a waiver allowing the approved
monitoring program to release information to the board if the optomet-
rist does not comply with the requirements of this contract.

Certified on 11/9/2023 [ 68 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-067

(c) The optometrist is responsible for paying the costs of the
physical and psychosocial evaluation, substance ((abuse)) use disorder
treatment, and random drug screens.

(d) The optometrist may be subject to disciplinary action under
RCW 18.130.160 if the optometrist does not consent to be referred to
the approved monitoring program, does not comply with specified em-
ployment restrictions, or does not successfully complete the program.

(2) An optometrist who is not being investigated by the board or
subject to current disciplinary action or currently being monitored by
the board for substance ((akuwse)) use disorder may voluntarily partic-
ipate in the approved substance ((abwse)) use disorder monitoring pro-
gram without being referred by the board. Such voluntary participants
shall not be subject to disciplinary action under RCW 18.130.160 for
their substance ((abuse)) use disorder, and shall not have their par-
ticipation made known to the board if they meet the requirements of
the approved monitoring program:

(a) The optometrist shall undergo a complete physical and psycho-
logical evaluation before entering the approved monitoring program.
This evaluation shall be performed by health care ((prefesstonali{s)))
prof6881onals with expertlse in chemical dependency. ( (Fhre—persenits)
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(b) The optometrist shall enter into a contract with the approved
substance ((akbuwse)) use disorder monitoring program to comply with the
requirements of the program which shall include, but not be limited
to:

(1) The optometrist shall undergo intensive substance ((akuse))
use disorder treatment in an approved treatment facility.

(ii) The optometrist shall agree to remain free of all mind-al-
tering substances including alcohol except for medications prescribed
by an authorized prescriber, as defined in RCW 69.41.030 and
69.50.101.

(iii) The optometrist shall complete the prescribed aftercare
program of the intensive treatment facility, which may include indi-
vidual ((amdter)) or group psychotherapy.

(iv) The optometrist shall cause the treatment counselor ((45)))
to provide reports to the approved monitoring program at specified in-
tervals. Reports shall include treatment, prognosis, and goals.

(v) The optometrist shall submit to random drug screening as
specified by the approved monitoring program.

(vi) The optometrist shall attend support groups facilitated by a
health care professional ((ardfer—twetswe)) or 12 step group meetings
as specified by the contract.

(vii) The optometrist shall comply with employment conditions and
restrictions as defined by the contract.

(viii) The optometrist shall sign a waiver allowing the approved
monitoring program to release information to the board if the optomet-
rist does not comply with the requirements of this contract.

(c) The optometrist is responsible for paying the costs of the

physical and psychosocial evaluation, substance ((abuse)) use disorder
treatment, and random drug screens.
(3) ((Fhe—treatment—and pretreatmentrecords—of1icense—hotders

Certified on 11/9/2023 [ 69 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-067

£ +ha o o~ o n RoecoanrAda 1a bz +1 board 12mn A~ 12 o o~ ~d o n ah=11 =N
A = CIT1IS [=] o CITUTT L \ AW SR W W) I AWy LI_Y CIT L VAWL® I upw § T - CIT1IS [=] o C I UTT [ 3 § & = =y Py
to—discovery by stbpochra—exeept—Py—+th 2} heltder<)) Treatment and

5O

+ 12~ o
_Y T J Y [
fidential as provided by law in chap-

ters 42.56 and 42.17A RCW.
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WSR 23-22-068
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
2023, 11:34 a.m., effective November 25,

[Filed October 25, 2023]
Effective Date of Rule: Thirty-one days after filing.
Purpose: Optometrist continuing education (CE) requirements.

board of optometry (board) adopted changes to WAC 246-851-090 and

246-851-125 through 246-851-230 related to CE requirements for 1li-

censed optometrists. Adopted amendments include online CE, new defini-

tions, limits on types and categories of CE hours, reference to other
required trainings, CE documentation requirements, clarifying self-
study requirements, and certain allowances during a declared state of
emergency.

Citation of Rules Affected by this Order: Amending WAC
246-851-090, 246-851-125, 246-851-140, 246-851-150, 246-851-155,
246-851-170, and 246-851-230.

The

Statutory Authority for Adoption: RCW 18.54.070(2), 18.130.050,
18.130.175, and 18.130.186.
Other Authority: RCW 18.54.070(2), 18.130.050, 18.130.175, and

18.130.186.

Adopted under notice filed as WSR 23-16-109 on July 31, 2023.

A final cost-benefit analysis 1s available by contacting Kristina
Bell, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4841, fax
360-236-2901, TTY 711, email Kristina.bell@doh.wa.gov, website
www.doh.wa.gov.

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed 0.

Number of Sections Adopted at
Entity: New 0, Amended 0, Repealed

Number of Sections Adopted on
Amended 7, Repealed 0.

Number of Sections Adopted in
Reform Agency Procedures: New 0,

Amended O,

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.
the Agency's own Initiative: New O,

Order to Clarify, Streamline,
Repealed O.

or

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0, Repealed 0;

Pilot Rule Making: New O,

Amended 0, Repealed

0; or Other Alternative Rule Making: New 0, Amended 7, Repealed O.
Date Adopted: September 8, 2023.
Keren Yang, Vice Chair
Board of Optometry
OTS-4445.5
AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)
WAC 246-851-090 Continuing education requirement. (1) The defi-
nitions in this subsection apply throughout this section:
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(a) "Asynchronous" means the course instructor and learner are
not together at the same time, have no real-time communications, and
the content is learner-paced.

(b) "Synchronous in-person" means the instructor is in the same
room and face-to-face with the learner, even if other formats are used
as audiovisual aids for teaching the course.

(c) "Synchronous virtual" means the course instructor is not
physically present but is meeting with learners in real time and can
provide immediate feedback.

(2) A licensed optometrist must complete and document ( (£f&y))
50 total hours of continuing education every two years ( (aad—ecompty

)) in compliance with WAC 246-12-170
through 246-12-235. Of the 50 total credit hours:

(a) A minimum of 10 credit hours must be completed through syn-
chronous in-person learning;

(b) A maximum of 25 credit hours may be completed through asyn-
chronous learning;

(c) The remaining credit hours may be completed through any com-
bination of synchronous virtual learning and asynchronous learning;
and

(d) In the event of a declaration of emergency for the state of
Washington or federal declaration of emergency affecting the state of
Washington, all credit hours may be completed through synchronous vir-
tual or asynchronous learning for the duration of the declared emer-

enc

(3) Documentation of continuing education credit hours is a cer-
tificate of completion, letter, or other document which must:

(a) Verify or confirm attendance or completion of continuing edu-
cation hours, with the exception of hours earned under WAC 246-851-170
category 5;

(b) Be provided by the organization providing the education ac-
tivity; and
(c) Contain at least the following information:

(1) Date of attendance or completion;

(1i) Hours earned; and

(1ii) Course title or subject.

((#2¥)) (4) A licensed optometrist ((must)) may alternatively

meet the continuing education requirements ( (by+
246—85%—%25—%hf@ﬂgh—246—85%—23@%—6f
(1) DAl 4+ 0 g m + 2y LS Tt raoamandt o £ +1 2 b~ o w))
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of this section by prov1d1ng proof that ( (re—er—she=-
= ~ Mmoot g~ DA~~~ ) ) ~ 7\

++3+))) the licensee:

(a) Holds a current certification by the American Board of Optom-
etry or other certification program deemed substantially equivalent to
American Board of Medical Specialties' programs; or

((HH+3>r)) (b) Is practicing solely outside of Washington state
and meets the continuing education requirements of the state or terri-
tory in which ((hRe—er—she)) the licensee practices.

(5) Nothing in this section exempts a licensed optometrist from
the education and training requirements for:

(a) Suicide prevention in WAC 246-851-245; or

(b) Health equity in WAC 246-851-225.
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AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-125 Category 1—Credit for education from optometry-
specific organizations. (1) A minimum of ((ewenty—fiwe)) 25 credit
hours in category 1 ((eredit—hewrs)) must be earned in any two-year
reporting period.
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+3))) Credits may be obtained for ((ir—persen—tive—attended)) ed-

ucation offered by the following optometry-specific course and program
sources:

(a) The American Optometric Association (AOA) and its state af-
filiates;

(b) Educational institutions accredited by the Association of
Schools and Colleges of Optometry (ASCO);

(c) The Association of Regulatory Boards of ((optemetry)) Optome-
try's (ARBO) ((ane—+ts——stateageneymembers)) Council on Optometric
Practitioner Education (COPE)—Accredited education;

(d) ARBO member boards;

(e) Nationally recognized academic and scholarly optometric or-
ganizations including, but not limited to, the American Academy of Op-
tometry, the Optometric Extension Program, and the College of Optomet-
rists in Vision Development; and

((#e¥)) (f) Ophthalmic referral centers, secondary and tertiary
ophthalmic specialty providers.

AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-140 Category 2—Credit for education from nonopto-

metric organizations. (1) A maximum ( (ef—twenty)) 20 credit hours in
category 2 ((eredit—hewrs)) may be earned in any two-year reporting
period.

(2) Credits may be obtained for ((im—persen—tive—attended)) edu-

cation offered by the following nonoptometry-specific course and pro-
gram sources:

(a) ((coategory—t—and tegory—2)) Continuing medical education
courses in category 1 and category 2 as approved by the ((medieat
gttty assurance—commission)) American Medical Association or their
affiliates;

(b) First aid, ((&PR)) cardiopulmonary resuscitation, and other
emergency-related courses; and

(c) Industry-sponsored scientific courses that enhance the knowl-
edge of ocular conditions and diseases, and their treatments.

o

=
T
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AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-150 Category 3—Credit for teaching. (1) A maximum
of ((erm)) 10 credit hours in category 3 ((eredit—hewrs)) may be
earned in any two-year reporting period.

(2) Credits may be obtained for formal and informal optometric
instruction.

(a) Three credit hours will be granted for each course hour
taught.

(b) Credit will be granted for only the first time a course is
taught.

(c) Qualifying courses must be presented to ((eptemetrists))
practitioners or allied health professionals.

AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-155 Category 4—Credit for publishing and exhibit-
ing. (1) A maximum of ((fer)) 10 credit hours in category 4 ((eredit
hewrs)) may be earned in any two-year reporting period.

(2) Five credits may be obtained for each paper, exhibit, publi-
cation, or for each chapter of a book that is authored and published.

(a) A paper must be published in a recognized optometric, scien-
tific, or medical journal.

(b) A qualifying paper or exhibit must be presented to ( (eptomet—
¥ists)) practitioners or allied health professionals.

(c) Credit may be claimed only once for the scientific materials
published or exhibited.

(d) Credit will be assigned as of the date materials were presen-
ted or published.

AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-170 Category 5—Credit for ((se%f—d&reeted—study))

self studv ( ( (1) L7_\L ma _I_ll.lull.l Uf tVV\_/J.J.t_Y fl‘-r\./ Cat\./ J—‘ \./ huu
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tiete+r)) (1) A maximum of 10 credit hours may be earned through self-
study without an instructor physically present.

(2) A licensed optometrist shall receive two credit hours for
each self-study completed. Each self-study must include:

(a) A copy of the article, and its publication source and date;

and

(b) A two-page typewritten and dated synopsis of what has been
learned by the licensed optometrist.

(3) Self-study material must be from professional optometrist or
medical literature, and includes reading a book, study clubs, research
materials or other publications that contribute to the professional
knowledge and development of the licensed optometrist, or enhance
services provided to patients.

AMENDATORY SECTION (Amending WSR 15-24-119, filed 12/1/15, effective
1/1/16)

WAC 246-851-230 Credits for practice management courses. A max-
imum of ((¥erw)) 10 credit hours may be granted in any two-year report-
ing period for practice management courses or programs.
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WSR 23-22-076
PERMANENT RULES

EMPLOYMENT SECURITY DEPARTMENT
[Filed October 26, 2023, 3:04 p.m., effective November 26, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule making will incorporate changes made by HB
1684 (2023), which amended RCW 50.12.070 and allows, but does not re-
quire, federally recognized tribes to report to the employment securi-
ty department (ESD) standard occupational classifications (SOC codes)
and job titles for its employees in its wage reports.

Citation of Rules Affected by this Order: Amending WAC
192-310-010 and 192-310-050.

Statutory Authority for Adoption: RCW 50.12.010 and 50.12.040
provide general rule-making authority to ESD. RCW 50.12.070, as amen-
ded by HB 1684 (2023), provides authority for ESD to adopt rules im-
plementing HB 1684.

Adopted under notice filed as WSR 23-17-057 on August 11, 2023.

A final cost-benefit analysis is available by contacting Stepha-
nie Frazee, P.O. Box 9046, Olympia, WA 98507-9046, phone 425-465-0313,
fax 844-652-7096, TTY relay 711, email rules@esd.wa.gov, website
https://esd.wa.gov/newsroom/rulemaking/standard-occupational-code-
reporting-federally-recognized-tribes.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 2, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 26, 2023.

Joy E. Adams, Acting Director

Employment Security Policy and Integrity Division

OTS-4764.1

AMENDATORY SECTION (Amending WSR 22-21-094, filed 10/17/22, effective
11/17/22)

WAC 192-310-010 What reports are required from an employer? (1)
Business license application. Every person or unit with one or more
individuals performing services for it in the state of Washington must
file a business license application with the department of revenue.

(2) Employer registration:

(a) Every employer shall register with the department and obtain
an employment security account number. Registration shall include the
names, Social Security numbers, mailing addresses, telephone numbers,
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and the effective dates in that role of natural persons who are spou-
ses or domestic partners of owners and owners, partners, members, or
corporate officers of an employer. Registration of corporations shall
include the percentage of stock ownership for each corporate officer,
delineated as zero percent, less than ((ferw)) 10 percent, or ((tern))
10 percent or more, and the family relationship of corporate officers
to other corporate officers who own ((¥er)) 10 percent or more. Every
employer shall report changes in owners, partners, members, corporate
officers, and percentage of ownership of the outstanding stock of the
corporation by corporate officers. The report of changes is due each
calendar quarter at the same time that the quarterly tax and wage re-
port is due.

(b) A nonprofit corporation that is an employer shall register
with the department, but is not required to provide names, Social Se-
curity numbers, mailing addresses, or telephone numbers for corporate
officers who receive no compensation from the nonprofit corporation
with respect to their services for the nonprofit corporation.

(c) An employer who omits required information when registering
with the department, or fails to provide the department with the re-
qgquired information within ((£hirty)) 30 days of registration, must pay
a penalty of ((twenty—fivedeotdars)) $25 for each violation unless the
penalty is waived by the department.

(d) For purposes of this subsection:

(1) "Owner" means the owner of an employer operated as a sole
proprietorship;
(ii) "Partner" means a general partner of an employer organized

as a partnership, other than limited partners of a limited partnership
who are not also general partners of the partnership;

(iii) "Member" means a member of an employer organized as a limi-
ted liability company, other than members who, pursuant to applicable
law or the terms of the limited liability company's operating agree-
ment or other governing documents, have no right to participate in the
management of the limited liability company; and

(iv) "Corporate officer" means an officer described in the bylaws
or appointed or elected by the board of directors in accordance with
the bylaws or articles or certificates of incorporation of an employer
organized as a for-profit or nonprofit corporation.

(3) Quarterly tax and wage reports:

(a) Tax report. Each calendar quarter, every employer must file a
tax report with the commissioner. The report must list the total wages
paid to every employee during that quarter.

(b) Report of employees' wages. Each calendar quarter, every em-
ployer must file a report of employees' wages with the commissioner.
This report must list each employee by full name, Social Security num-
ber, standard occupational classification code or job title, and total
hours worked and wages paid during that quarter.

(1) Social Security numbers are required for persons working in
the United States;

(ii) If an individual has a Social Security card, the individual
must present the card to the employer at the time of hire or shortly
after that. This does not apply to agricultural workers who, under
federal rules, may show their Social Security card on the first day
they are paid;

(iii) If the individual does not have a Social Security card, In-
ternal Revenue Service rules allow an employer to hire the individual
with the clear understanding that the individual will apply for a So-
cial Security number within seven calendar days of starting work for
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the employer. The individual must give the employer a document showing
the individual has applied for a Social Security card. When the card
is received, the individual must give the employer a copy of the card
itself. An employer should keep copies of the document (s) for their
records;

(iv) If the employee does not show his or her Social Security
card or application for a card within seven days and the employer con-
tinues to employ the worker, the employer does not meet the reporting
requirements of this section. The department will not allow waiver of
the incomplete report penalty (see WAC 192-310-030);

(v) For the purposes of this section, if an employee does not
have a Social Security number but does have an individual taxpayer
identification number (ITIN), the ITIN qualifies as a Social Security
number. If the employee later obtains a Social Security number, the
employer should use the Social Security number when filing the report
of employees' wages; ((amd))

(vi) An Indian tribe, as defined in 26 U.S.C. § 3306, may, but is
not required to, report the standard occupational classifications co-
des or job titles of workers; and

(vii) The United States Bureau of Labor Statistics Standard Occu-
pational Classification system is used by federal agencies to classify
workers into standard occupational categories for the purpose of col-
lecting, calculating or disseminating data. These standard occupation-
al categories are identified by a six-digit numerical code.

(c) Format. Employers must file the quarterly tax and wage re-
ports in one of the following formats:

(1) Electronically, using programs or services authorized by the
department; or

(ii) Paper forms supplied by the department (or an approved ver-
sion of those forms). Agency forms include "drop-out ink" that cannot
be copied. Therefore, photocopies are considered incorrectly formatted
reports and forms.

(d) Due dates. The quarterly tax and wage reports are due by the
last day of the month following the end of the calendar quarter being
reported. Calendar quarters end on March 31st, June 30th, September
30th and December 31st of each year. So, reports are due by April
30th, July 31st, October 31st, and January 31st, in that order. If
these dates fall on a Saturday, Sunday, or a legal holiday, the re-
ports will be due on the next business day. Reports submitted by mail
will be considered filed on the postmarked date. The commissioner must
approve exceptions to the time and method of filing in advance.

(e) Termination of business. Each employer who stops doing busi-
ness or whose account is closed by the department must immediately
file:

(1) A tax report for the current calendar quarter which covers
tax payments due on the date the account is closed; and

(ii) A report of employees' wages for the current calendar quar-
ter which includes all wages paid as of the date the account is
closed.

AMENDATORY SECTION (Amending WSR 22-21-094, filed 10/17/22, effective
11/17/22)

WAC 192-310-050 What records must every employer keep? (RCW
50.12.070.) The commissioner requires every employer to keep true and
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accurate business, financial, and employment records which are deemed
necessary for the effective administration of chapter 50.12 RCW.

(1) Employment records. Every employer shall with respect to each
worker, make, keep, and preserve original records containing all of
the following information for four calendar years following the calen-
dar year in which employment occurred:

(a) The name of each worker;

(b) The Social Security number of each worker;

(c) The beginning date of employment for each worker and, if ap-
plicable, the separation date of employment of each worker;

(d) The basis upon which wages and/or remuneration are paid to
each worker;

(e) The standard occupational classification code or job title
associated with the worker's job duties. An Indian tribe, as defined
in 26 U.S.C. § 3306, may elect to report the standard occupational
classifications or job titles of workers. If an Indian tribe elects to
report standard occupational classifications or job titles, it retains
the option to opt out of reporting at any time for any reason it deems
necessary;

(f) The location where such services were performed;

(g) A summary time record for each worker showing the calendar
day or days of the week work was performed and the actual number of
hours worked each day;

(h) The workers' total gross pay period earnings;

(1) The specific sums withheld from the earnings of each worker,
and the purpose of each sum withheld to equate to net pay; and

(j) The cause for any discharge where a worker was separated from
the job due to discharge; or the cause of any quit where a worker quit
the job if the cause for the quit is known.

(2) Business, financial records, and record retention. Every em-
ployer shall make, keep, and preserve business and financial records
containing the following information for four calendar years following
the calendar year in which employment occurred:

(a) Payroll and accounting records, including payroll ledgers,
all check registers and canceled checks covering both payroll and gen-
eral disbursements, general and subsidiary ledgers, disbursement and
petty cash records, and profit and loss statements or financial state-
ments;

(b) Quarterly and annual tax reports, including W-2, W-3, 1099,
1096, and FUTA (940) forms;

(c) Quarterly reports to the employment security department and
the department of labor and industries;

(d) For independent contractors and subcontractors, business 1i-
cense numbers and registration numbers and copies of contract agree-
ments and invoices; and

(e) For years prior to 2009 for corporations that did not volun-
tarily elect to cover corporate officers for unemployment insurance,
copies of written notifications to corporate officers that they were
ineligible for unemployment insurance benefits.

(3) Employers who pay their workers by check are required to keep
and preserve all check registers and bank statements. Employers who
pay their workers by cash are required to keep and preserve records of
these cash transactions which provide a detailed record of wages paid
to each worker.

(4) Penalties for failure to keep and preserve records shall be
determined under RCW 50.12.070(3) .
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(5) For assistance with determining the appropriate standard oc-
cupational codes for their workers' job titles, employers can refer to
the department's website or contact the employer call center.
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WSR 23-22-077
PERMANENT RULES
PUGET SOUND

CLEAN AIR AGENCY
[Filed October 26, 2023, 4:13 p.m., effective December 1, 2023]

Effective Date of Rule: December 1, 2023.

Purpose: The proposed amendments to Puget Sound Clean Air Agency
(PSCAA) Regulation I, Section 7.09 would remove the requirement that
reports submitted electronically also be submitted in paper form for
record purposes. The proposal would provide clarity that a report sub-
mitted to PSCAA as an attachment to an email message would fulfill the
requirements of that section.

Citation of Rules Affected by this Order: Amending Regulation I,
Section 7.009.

Statutory Authority for Adoption: Chapter 70A.15 RCW.

Adopted under notice filed as WSR 23-17-037 on August 9, 2023.

Changes Other than Editing from Proposed to Adopted Version: The
CR-102 form filed with the code reviser in August 2023 included pro-
posed revisions to both Sections 5.05 and 7.09 of PSCAA Regulation I.
At the PSCAA board meeting on September 28, 2023, the board instructed
PSCAA staff to leave the options for registered sources the same;
therefore, PSCAA is proceeding only with the changes to Section 7.09
and leaving Section 5.05 unchanged. The text of the changes to Section
7.09 remains the same as published with the code reviser.

Date Adopted: October 26, 2023.

Christine S. Cooley
Executive Director

REGULATION I ARTICLE 7
AMENDATORY SECTION
SECTION 7.09 GENERAL REPORTING REQUIREMENTS FOR OPERATING PERMITS

(2) Emission Reporting. An emission report shall be required from
each owner or operator of an operating permit source, listing those
air contaminants emitted during the previous calendar year that equal
or exceed the following (tons/year):

carbon monoxide (CO) emissions. . . . . . .« .+ .« < o+ o o< ... 25
facility combined total of all toxic air contaminant (TAC) emis-
SIONS. v v v v e e e e e e e e e e e e e e e e e s e e e e e .
any single toxic air contaminant (TAC) emissions (excluding lead,
but including lead compounds). . . . . « « ¢ v 4 e e e e e e e e e . 2
nitrogen oxide (NOx) emissions. . . . . . « « « « « « « « « . 25
particulate matter (PM10) emissions. . . . . . . . . . . . . . 25
particulate matter (PM2.5) emissions. . . . . . . .+ . . . . . 25
sulfur oxide (SOx) emissions. . . . . . . . .« < .« < < . . oo 25
volatile organic compounds (VOC) emissions. . . . . . . . . . 25
lead. . . . . . . . 0.5

Annual emission rates shall be reported to the nearest whole tons
per year for only those air contaminants that equal or exceed the
thresholds above, except lead which must be reported to the nearest
tenth of a ton. The owner or operator of a source requiring a Title V
operating permit under this Article shall maintain records of informa-
tion necessary to document any reported emissions or to demonstrate
that the emissions were less than the above amounts.

(b) Operation and Maintenance Plan. Owners or operators of air
contaminant sources subject to Article 7 of this regulation shall de-
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velop and implement an operation and maintenance plan to assure con-
tinuous compliance with Regulations I, II, and III. A copy of the plan
shall be filed with the Control Officer upon request. The plan shall
reflect good industrial practice and shall include, but not be limited
to, the following:

(1) Periodic inspection of all equipment and control equipment;

(2) Monitoring and recording of equipment and control equipment
performance;

(3) Prompt repair of any defective equipment or control equip-
ment;

(4) Procedures for start up, shut down, and normal operation;

(5) The control measures to be employed to assure compliance with
Section 9.15 of this regulation; and

(6) A record of all actions required by the plan.

The plan shall be reviewed by the source owner or operator at
least annually and updated to reflect any changes in good industrial
practice.

(c) Compliance Reports. ((After—June36+—2009—ewners)) Owners or
operators of air contaminant sources subject to Article 7 of this reg-
ulation shall submit complete copies of all required compliance re-
ports to this Agency in electronic format as an attachment to an e-
mail message. The date the ((deeument)) report is received by the
Agency e-mail system shall be considered the submitted date of the re-
port. An email message to the Agency with a link to a file-sharing or
folder-sharing site requiring a document download by the Agency will
not meet the requirement in this section. ((6rigimrat—written doecuments
shatl—atso—be—submitted—for reecord—purpeses—)) Nothing in this section
waives or modifies any requirements established under other applicable
regulations.

Certified on 11/9/2023 [ 82 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-080

WSR 23-22-080
PERMANENT RULES
PARKS AND RECREATION

COMMISSION
[Filed October 27, 2023, 10:06 a.m., effective November 27, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: General updates to chapter 352-40 WAC, Public records.

Citation of Rules Affected by this Order: Amending WAC 352-40-030
When and where can I access state parks' public records? and
352-40-060 Who do I contact to request state parks' public records?

Statutory Authority for Adoption: Chapter 79A.05 RCW, Parks and
recreation commission.

Adopted under notice filed as WSR 19-15-137 [23-16-009] on July
23, 2019 [July 19, 2023].

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 2, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 27, 2023.

Valeria Veasley
Management Analyst

OTS-4034.3

AMENDATORY SECTION (Amending WSR 19-15-137, filed 7/23/19, effective
8/23/19)

WAC 352-40-030 When and where can I access state parks' public
records? Most public records of the commission and the agency are lo-
cated at the state parks' headquarters office in Tumwater. Appropriate
parks staff will determine where physical records can be inspected.
Requests for such inspections can be made by contacting the agency's
public records officer.

Mailing address:
P.0O. Box 42650
Olympia, WA 98504-2650

Physical address:

1111 Israel Road S.W.

Tumwater, WA 98501

Email: public.disclosure@parks.wa.gov
Phone: 360-902-8514
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The communications office 1s available to assist with media in-
quiries and general public information requests.
( (Phore+—360—902—-8562))

Email: ( (washinagten-—stateparkslparks—wa-gov)) medialparks.wa.gov

AMENDATORY SECTION (Amending WSR 19-15-137, filed 7/23/19, effective
8/23/19)

WAC 352-40-060 Who do I contact to request state parks' public
records? The agency public records officer, located at headquarters,
is responsible for:

(1) Receiving and reviewing requests for public records.

(2) Coordinating agency records management to ensure protection
of, and prompt access to, public records.

(3) Implementing and ensuring compliance by the commissioners and
staff with the public records disclosure requirements of chapter 42.56
RCW.

Mailing address:
P.0O. Box 42650
Olympia, WA 98504-2650

Physical address:

1111 Israel Road S.W.

Tumwater, WA 98501

Email: public.disclosure@parks.wa.gov
Phone: 360-902-8514

(4) Contact information and general information regarding public
records requests, a current fee schedule, and access to our public re-

cords form is available on our website (( (www—parks—wa-as))

www.parks.wa.gov) .
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WSR 23-22-095
PERMANENT RULES

DEPARTMENT OF HEALTH
2023, 2:25 p.m., effective November 30,

[Filed October 30, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Radiation machine facility fees, WAC 246-254-053. The
department of health (department) is adopting an increase in fees to
cover the costs of operating the radiation machine facility program.
The department is also adopting changes to machine categories within
the fee schedule to allow the department to better track and manage X-
ray machines across Washington. This will allow the department to be
more efficient in regulatory and inspection processes.

Citation of Rules Affected by this Order: Amending WAC
246-254-053.

Statutory Authority for Adoption: RCW 70A.388.050 and 43.70.250.

Adopted under notice filed as WSR 23-17-128 on August 21, 2023.

Number of Sections Adopted in

Order to Comply with Federal Stat-

ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 1, Repealed O.

Date Adopted: October 30, 2023.

Todd Mountin, PMP
Deputy Chief of Policy
for Umair A. Shah, MD, MPH

Secretary
OTS-4744.1
AMENDATORY SECTION (Amending WSR 19-05-074, filed 2/19/19, effective
3/22/19)
WAC 246-254-053 Radiation machine facility fees. (1) A regis-

trant shall comply with chapter 246-224 WAC when registering radiation
machine facilities. A registrant shall pay the following applicable
radiation machine facility registration fees and radiation machine
tube fees for each radiation machine facility and tube annually as
identified in Table A and B of this section.

Table A
(Radiation Machine Facility Registration F
—
Froeof Radiation Machine Eacili R%M?W$F&
@) | Dentalpodiatrieveterinary-tses $+Ho7
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Radiation Machine Facility

Registration Fee

Table B

(Radiation Machine Tube F

)

T ZE(B|TE T 2
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Radiation Machine Tube Fees

Category Machine Type

Dental

Intraoral

Handheld

Panoramic/Cephalometric

Cone Beam CT

Educational

Radiographic/Other
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Radiation Machine Tube Fees

Category Machine Type Fee
Veterinary Radiographic $77
Portable $77
Dental 77
Cone Beam CT $77
Fluoroscopic 112
Computed Tomography $191
Podiatry Radiographic $86
Cone Beam CT 86
Educational $86
Handheld 86
Fluoroscopic $231
Medical Fixed 246
Radiographic "/ i1 $246
Portable 246
Cone Beam CT $246
Educational $246
Fluoroscopic C-arm 231
Micro Amperage (Mini)
C-arm $231
O-arm $231
Specialty Rooms 231
Under Table $231
Educational 231
Therapy Accelerator (Linear) $334
Nonaccelerator $334
Superficial Radiation
Therapy (Dermatology) $334
Educational 334
Other $334
Computed Diagnostic 783
Tomography Simulation $490
Attenuation Correction
(PET/SPECT) $490
Portable 783
Mobile $783
Educational $783
Mammography | Standard (including
tomography) $0
Stereotactic $55
Mammography
Bone Standard $84
Densitometer Body Composition
Scanner $84
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Radiation Machine Tube Fees

Category Machine Type Fee
Industrial Cabinet X-Ray $133
Blood Irradiator 133
Specimen Analyzer $133
Medical Examiner $133
Vault (less than 1MeV) 167

Vault (greater than 1MeV) $331
Open Beam Radiography $133

Particle Accelerator $331
Security Body Scanner $133
Baggage Scanner 133
Bomb Squad $133
Back Scatter 133
Analytical Cabinet XRF $133
Handheld XRF 133
X-Ray Diffraction $133
Electron Electron Microscopes $0

Microscopes

(2) Radiation shielding plan review fees. Radiation machine fa-
cilities regulated under the shielding plan requirements of WAC
246-225-030, 246-226-030, or 246-227-150 are subject to a ((Ehree—hun—
dred—forty—Ffourdetiar)) $778 radiation shielding review fee for each
X-ray room plan submitted:

(a) A registrant may request an expedited plan review for ((eme
theousand—dettars)) $2,339 for each X-ray room plan. An expedited plan
means the department will complete the plan review within two business
days of receiving all required information from the registrant.

(b) If a radiation machine facility regulated under WAC
246-225-030, 246-226-030, or 246-227-150 operates without submittal
and departmental review of radiation shielding calculations and a
floor plan it will be subject to a shleldlng design follow-up fee of
( (six—hundred—fifty—sixdeotdars)) $1,561 in addition to the $778 radi-
ation shielding review fee.

(3) Inspection fees.

(a) The cost of routine, periodic inspections, including the ini-
tial inspection, are covered under fees as described in subsection (1)
of this section.

(b) Radiation machine facilities requiring follow-up inspections
due to uncorrected noncompliance events must pay an 1nspectlon follow-
up fee of ((ere—hundred—eighteendettars)) 51,281 for each reinspec-
tion required.

(4) The annual radiation machine facility registration fees and
radiation machine tube fees are not transferable to another geographi-
cal location or registrant.
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WSR 23-22-097
PERMANENT RULES

DEPARTMENT OF HEALTH
[Filed October 30, 2023, 2:36 p.m., effective January 1, 2024]

Effective Date of Rule: January 1, 2024.

Purpose: Health equity continuing education (CE) rules for the
athletic trainer profession. The department of health (department) is
adopting an amendment to WAC 246-916-060 to implement ESSB 5229 (chap-
ter 276, Laws of 2021), codified as RCW 43.70.613. The department is
adopting the health equity model rules, WAC 246-12-800 through
246-12-830, for the athletic trainer profession to comply with the
statute.

RCW 43.70.613 (3) (b) directs the rule-making authority for each
health profession licensed under Title 18 RCW that is subject to CE to
adopt rules requiring a licensee to complete health equity CE training
at least once every four years. The statute also directs the depart-
ment to create model rules establishing the minimum standards for
health equity CE programs. The department filed model rules for health
equity CE minimum standards on November 23, 2022, under WSR 22-23-167.
Any rules developed for the athletic trainer must meet or exceed the
minimum standards in the model rules in WAC 246-12-800 through
246-12-830.

The adopted rule amendments add one hour of health equity educa-
tion to be completed as part of the current CE requirements every two
years. This meets the two hours of health equity education to be com-
pleted every four years as required in the model rules. The health
equity CE requirement can be counted under existing CE requirements
for the profession. No additional topics are being added to the model
rules requirements.

Citation of Rules Affected by this Order: Amending WAC
246-916-060.

Statutory Authority for Adoption: RCW 18.130.040, 18.250.020,
43.70.040, and 43.70.613.

Adopted under notice filed as WSR 23-17-150 on August 22, 2023.

A final cost-benefit analysis is available by contacting Allyson
McIver, P.O. Box 47877, Olympia, WA 98504-7877, phone 360-236-2878,
fax 360-236-2901, TTY 711, email allyson.mciver@doh.wa.gov, website
doh.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 1, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 1, Repealed O.

Date Adopted: October 30, 2023.

Todd Mountin, PMP

Deputy Chief of Policy

for Umair A. Shah, MD, MPH
Secretary
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AMENDATORY SECTION (Amending WSR 16-11-053, filed 5/13/16, effective
6/13/16)

WAC 246-916-060 Continuing education. The goal of continuing
education is to promote continued competence, development of current
knowledge and skills, and enhancement of professional skills and judg-
ment. Continuing education activities must focus on increasing knowl-
edge, skills, and abilities related to the practice of athletic train-
ing.

(1) A licensed athletic trainer shall complete a minimum of

((££ty)) 50 hours of continuing education every two years. At least
((£er)) 10 of those hours must include evidence-based practice as out-
lined in subsection ((43})) (4) of this section. The remaining hours
may be in categories listed in subsection ((443)) (5) of this section.

(2) A licensed athletic trainer must complete one hour of health
equity continuing education every two years. The goal of health equity
continuing education is to equip health care workers with the skills
to recognize and address health inequities in their daily work.

The minimum standards include instruction on skills to address
the structural factors, such as bias, racism, and poverty, that mani-
fest as health inequities. These skills include individual level and
system-level intervention, and self-reflection to assess how the 1i-
censee's social position can influence their relationship with pa-
tients and their communities. These skills enable a health care pro-
fessional to care effectively for patients from diverse cultures,
groups, and communities, varving in race, ethnicity, gender identity,
sexuality, religion, age, ability, socioeconomic status, and other
categories of identity.

(a) This training must be completed by the end of the first full
continuing education reporting period after January 1, 2024, or during
the first full continuing education reporting period after initial 1i-
censure, whichever is later.

(b) Training must include content as listed in WAC 246-12-830 and
RCW 43.70.613.

(c) The hours spent completing the training in health equity un-
der this section will count toward meeting applicable continuing edu-
cation requirements for athletic trainer license renewal.

(3) A licensed athletic trainer may alternatively meet the re-
quirement of ((£+ft¥)) 50 hours of continuing education if they hold a
current certification from the board of certification for the athletic
trainer (BOC). The required documentation is proof of certification
during the two-year period.

((3r)) (4) At least ((term)) 10 hours of evidence-based practice
must be obtained during the two-year reporting period through any of
the following activities:

(a) Complete BOC approved workshops, seminars, conferences, webi-
nars, or home study courses. The required documentation for this ac-
tivity is a certificate of completion.

(b) Graduate from a Commission on Accreditation of Athletic
Training Education (CAATE) accredited post-professional athletic
training graduate program. A maximum of ((fer)) 10 hours may be ap-
plied in the two-year period. The required documentation for this ac-
tivity is an official transcript indicating graduation within the two-
year period.
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(c) Graduate from a PhD, EdD, DSc program if dissertation has a
narrow focus of athletic training. A maximum of ((fer)) 10 hours may
be applied in the two-year period. The required documentation for this
activity is an official transcript indicating graduation within the
reporting period and a copy of the dissertation.

(d) Present a BOC approved evidence-based practice program. A
maximum of ((¥er)) 10 hours per evidence-based practice topic may be
applied in the two-year period. The required documentation for this
activity is a letter of acknowledgment that includes the date, title,
and intended audience from the conference coordinator.

(e) Complete a CAATE accredited athletic trainer residency or
fellowship. A maximum of ( (Ewenty)) 20 hours per year may be applied
in the two-year period. The required documentation for this activity
is a letter from the residency or fellowship director.

(f) Any other evidence-based practice activity as approved by the
secretary.

((#4¥)) (5) Remaining hours may be obtained through any of the
following activities:

(a) BOC approved workshops, seminars, conferences, webinars, or
home study courses. The required documentation for this activity is a
certificate of completion.

(b) Professional activities.

(1) Speaker at a conference or seminar for health care providers.
A maximum of ((¥er)) 10 hours may be applied per topic in the two-year
period. The required documentation for this activity is a letter of
acknowledgment that includes the date, title, and intended audience
from the conference coordinator.

(ii) Panelist at a conference or seminar for health care provid-
ers. A maximum of five hours may be applied per topic in the two-year
period. The required documentation for this activity is a letter of
acknowledgment that includes the date, title, and intended audience
from the conference coordinator.

(iii) Primary author of an article in a nonrefereed journal. A
maximum of five hours may be applied per article in the two-year peri-
od. The required documentation for this activity is a copy of the ar-
ticle.

(iv) Author of an article in a refereed journal. A maximum of
( (£5f£teen)) 15 hours may be applied per article in the two-year period
for primary authors. A maximum of ((¥er)) 10 hours may be applied per
article in the two-year period for secondary authors. The required
documentation for this activity is a copy of the article.

(v) Author of an abstract in a refereed journal. A maximum of
((£er)) 10 hours may be applied per abstract in the two-year period
for primary authors. A maximum of five hours may be applied per ab-
stract in the two-year period for secondary authors. The required doc-
umentation for this activity is a copy of the abstract.

(vi) Author of a published textbook. A maximum of ((fertsy)) 40
hours may be applied per book in the two-year reporting period for
primary authors. A maximum of ( (£werntsy)) 20 hours may be applied per
book in the two-year reporting period for secondary authors. The re-
quired documentation for this activity is a copy of the title page
with the publication date.

(vii) Contributing author of a published textbook. A maximum of
((£er)) 10 hours may be applied per book in the two-year period. The
required documentation for this activity is a copy of the title page
with the publication date and list of contributors.
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(viii) Author of a peer-reviewed or refereed poster presentation.
A maximum of ((ferw)) 10 hours may be applied per presentation in the
two-year period for primary authors. A maximum of five hours may be
applied per presentation in the two-year period for secondary authors.
The required documentation for this activity is a letter of acknowl-
edgment that includes the date and title of the presentation from the
conference coordinator.

(ix) Primary author of published multimedia material, including
CD, audio, or video. A maximum of ((fer)) 10 hours may be applied per
publication in the two-year period. The required documentation for
this activity is a copy of the publication.

(x) Participating member of clinical research study team. A maxi-
mum of ((few)) 10 hours may be applied in the two-year period. The re-
quired documentation for this activity is a letter from the principal
investigator or a copy of the institutional review board approval with
investigators listed.

(x1i) Primary author of a home study course. A maximum of ( (fern))
10 hours may be applied per course in the two-year reporting period.
The required documentation for this activity is a letter of approval.

(xii) Reviewer of a refereed publication. A maximum of five hours
may be applied per review, with a limit of ((&wenty)) 20 hours applied
per two-year period. The required documentation for this activity is a
disposition letter.

(xiii) Exam item writer for BOC exam or other health care profes-
sional exams. A maximum of five hours may be applied per year of ac-
tive item writing. The required documentation for this activity is a
letter of acknowledgment from the exam company.

(c) Post certification college or university course work. A maxi-
mum of ((£er)) 10 continuing education hours per credit hour may be
applied during the two-year period. The required documentation for
this activity is an official transcript from an accredited college or
university.

(d) Activities by non-BOC approved providers.

(1) Workshops, seminars, conferences, webinars that are directly
related to athletic training. The required documentation for this ac-
tivity is verification of attendance.

(ii) Videos, DVDs, audiotapes, multimedia, webinars, home study
courses. Each activity must have an examination. The required documen-
tation for this activity is documentation verifying completion.

((#5)F)) (6) A licensed athletic trainer shall comply with the re-

quirements of ((chapter246—32WAC;—Part—+)) WAC 246-12-170 through
246-12-240.
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WSR 23-22-102
PERMANENT RULES

DEPARTMENT OF ECOLOGY
[Order 21-09—Filed October 31, 2023, 7:46 a.m., effective December 1, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The Washington state department of ecology (ecology)
adopted new chapter 173-925 WAC, Post-consumer recycled content in
plastic containers. The new rule implements the requirements in chap-
ter 70A.245 RCW, Recycling, waste, and litter reduction, to establish
a post-consumer recycled content (PCRC) program for covered products.
Producers of covered products must meet the PCRC requirements as well
as annually register, pay agency fees, and report.

The law requires ecology to:

. Prepare an annual workload analysis identifying the agency cost
to implement, administer, and enforce the law, and offer the
analysis for public comment.

. Adopt rules that establish a PCRC program for producers of cov-
ered products and require them to annually register, pay agency
fees, and report.

The adopted rule:

. Defines terms and clarifies intent of the law.
. Establishes equitable producer fees required to fund ecology's
administration and oversight of the PCRC program.
. Specifies the information producers are required to provide at
registration and in annual reports.
. Establishes the process ecology will follow for:
o Conducting audits and investigations of producers' annual
reports.
e} Measuring the amount and methods for assessing PCRC.
e} Reviewing and adjusting PCRC rates.
o Excluding certain plastic containers or elements of contain-
ers from PCRC requirements.
o) Determining technical feasibility of meeting PCRC rates.
o) Establishing corrective action requirements for producers
out of compliance.
o) Determining conditions that merit a penalty reduction.
o) Determining process for ecology to conduct audits.

Citation of Rules Affected by this Order: New chapter 173-925
WAC, Post-consumer recycled content in plastic containers.

Statutory Authority for Adoption: Chapter 70A.245 RCW, Recycling,
waste, and litter reduction.

Adopted under notice filed as WSR 23-10-062 on May 2, 2023.

Changes Other than Editing from Proposed to Adopted Version: WAC
173-925-030 Definitions.

Change (1) :

. Changed text in definition of "Beverage" in consideration of pub-
lic comments suggesting greater clarity.

. Change: WAC 173-925-030 (1) (b) (i) "Beverage" does not include:

(1) Liquid in a concentrated form that must be reconstituted with
water or another liguid to be consumed, or is added to another
beverage for flavoring or sweetening.

Change (2):
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. Changed text to be consistent with revised "producer" definition
(see Change 4), and to remove the implication that the brand own-
er is the sole producer.

. Change: WAC 173-925-030(3) "Brand" means a name, symbol, word,
logo, or mark that identifies a product and attributes the prod-
uct to the brand owner as the producer.

Change (3):

. Changed "entity" to "person" to be consistent with revised "pro-
ducer" definition (see Change 4).

. Change was made in WAC 173-925-030 (6) (a), (6) (b), and (14).
Change (4):

. Changed "producer" definition to mirror the definition of "pro-

ducer" in RCW 70A.245.010 (19) (a). Change was made in response to
numerous comments expressing concern with the proposed defini-
tion.

(22) (a) "Producer" means the following person responsible for
compliance with minimum postconsumer recycled content regquirements un-
der this chapter for a covered product sold, offered for sale, or dis-
tributed in or into this state:

(1) If the covered product is sold under the manufacturer's own
brand or lacks identification of a brand, the producer is the person
who manufactures the covered product;

(1i) If the covered product is manufactured by a person other
than the brand owner, the producer is the person who is the licensee
of a brand or trademark under which a covered product is sold, offered
for sale, or distributed in or into this state, whether or not the
trademark is registered in this state, unless the manufacturer or
brand owner of the covered product has agreed to accept responsibility
under this chapter; or

(1ii) Tf there is no person described in (a) (i) and (ii) of this
subsection over whom the state can constitutionally exercise jurisdic-—
tion, the producer is the person who imports or distributes the cov-
ered product in or into the state.

(22) "Producer" means the entity responsible for compliance with
all requirements of this chapter for covered products sold, offered
for sale, or distributed in or into Washington state.

(a) The producer of a covered product is the entity that affixes
its brand, or specifies that its brand be affixed, to the covered
product container or retail packaging, except as follows:

(1) If an entity is a "brand licensor," meaning it has licensed
its brand to be used on a covered product that is to be sold by the
licensee, then the licensee is the producer.

(1i) If the covered product lacks identification of a brand, the
entity that specified the material composition of the covered product
packaging is the producer.

(1ii) Tf there is no identifiable person described above, the en-
tity who imports or distributes the covered product in or into the
state, including through online sales, is the producer.

WAC 173-925-040 Annual registration and address reporting re-

quirements.
Change (5):
. Changed language about resin data requirements in response to

comments suggesting greater clarity.
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. Change: WAC 173-925-040 (2) (b) Plastic resin data for each cov-
ered product category in WAC 173-925-060(1) sold or offered for
sale in or into Washington state in the prior calendar vyear, in-
cluding total pounds of virgin resin (by resin type) and total
pounds of PCRC (by resin type) in each covered product category.
Plastic resin data for each covered product category in WAC
173-925-060(1) sold or offered for sale in or into Washington
state in the prior calendar vyear, including total pounds of plas-
tic resin within each covered product category.

. Change was made in WAC 173-925-040 (1) (d) to reflect the revised
definition of "entity" to "person."

WAC 173-925-060 PCRC product requirements.

Change (6) :

. Changed language in WAC 173-925-060 (2) (b) in response to com-
ments suggesting greater clarity.

. Change: WAC 173-925-060 (2) (b) Plastic sold or marketed for use

as fuel feedstock may not be included in as contributing to re-
guired PCRC reports to the department.

WAC 173-925-070 Exclusions or adjustments to PCRC requirements.
Change (7):

. Changed language in WAC 173-925-070 (1) (b) to clarify the time-
line in which ecology will respond to requests for temporary ex-—
clusions from PCRC minimum requirements.

. WAC 173-925-070 (1) (b) In order for the department to respond to
all requests within 120 days, producers must annually submit
their temporary exclusion request from PCRC minimum percentage
requirements for the coming calendar year to the department by
September 1st of the prior calendar year.

. In order for the department to consider and grant temporary ex-
clusions from PCRC minimum percentage requirements producers must
annually submit their temporary exclusion request for the coming
calendar year to the department by September 1lst in order to have
a decision from the department by December 31st.

Change (8):

. Changed WAC 173-925-070 (2) (b) to remove April 1lst deadline for
producers to submit requests for temporary adjustments to the an-
nual PCRC minimum percentages. This is to ensure that requests
can be submitted at any time and may be initiated by either pro-
ducers or by ecology.

. Change: WAC 173-925-070 (2) (b), by April 1lst producers or PCRC
product industry representatives may annually submit requests for
consideration by the department to temporarily adjust the annual
PCRC minimum percentages for the following year. These requests
must provide the following information:

Change (9) :

. Changed WAC 173-925-070 (2) (b) (iv) to remove "transportation bar-
riers" from the list of factors producers may provide as support-
ing documentation to justify a request to adjust the annual PCRC
minimum requirement. This change was made in response to a com-
ment that this factor was not in the RCW language and should not
be included, unless under the "and/or other relevant factors"
clause.
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. Change: WAC 173-925-070 (2) (b) (iv) Supporting documentation in-
cluding changes in market conditions, recycling collection rates,
product quality or shelf life issues, production line issues, ca-
pacity of recycling and processing infrastructure, domestic and
global PCRC resin bale availability, transportation barriers,
public health emergencies, work stoppages, catastrophic events,
and/or other relevant factors;

Change (10):

. Changed WAC 173-925-070 (2) (e) 1in response to comments requesting
greater clarity.

. Change: WAC 173-925-070 (2)(e) For all PCRC product categories,

any annual adjustments made by the department may not increase
PCRC requirements beyond the minimum reguirement for the current
reporting year. For all PCRC product categories, annual adjust-
ments may not exceed the minimum requirement for the current re-
porting year.

A final cost-benefit analysis is available by contacting Shannon
Jones, Department of Ecology, Solid Waste Management Program, P.O. Box
47600, Olympia, WA 98504-7600, phone 360-742-9874, Washington relay
service or TTY call 711 or 877-833-6341, email recycledcon-
tent@ecy.wa.gov, website https://apps.ecology.wa.gov/publications/
SummaryPages/2307054 .html.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 10, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 31, 2023.

Laura J. Watson
Director

OTS-4533.3

Chapter 173-925 WAC
POST-CONSUMER RECYCLED CONTENT IN PLASTIC CONTAINERS

PART A
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GENERAL REQUIREMENTS

NEW SECTION

WAC 173-925-010 Purpose. (1) Washington state law mandates min-
imum post-consumer recycled content (PCRC) requirements for plastic
beverage containers, trash bags, and household cleaning and personal
care product containers. This requirement supports new and existing
end markets for PCRC material and helps ensure that plastic packaging
and other packaging materials are reduced, reused, and recycled.

(2) This chapter implements post-consumer recycled content
(PCRC RCW 70A.245.010 through 70A.245.050 and 70A.245.090 (1), (2),

)
and (4).

NEW SECTION

WAC 173-925-020 Applicability. This chapter applies to produc-
ers that offer for sale, sell, or distribute in or into Washington
state:

Beverages in plastic containers;

Plastic trash bags;

Household cleaning products in plastic containers; or
Personal care products in plastic containers.

S
—_—— — —

NEW SECTION

WAC 173-925-030 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires oth-
erwise.

(1) (2) "Beverage" means liquid products intended for human or an-
imal consumption sold in a quantity more than or equal to two fluid
ounces and less than or equal to one gallon. This includes, but is not
limited to, any of the following:

(1) Water and flavored water;

(ii) Beer or other malt beverages;

(iii) Distilled spirits;

(iv) Artificial or nondairy milks and creamers;

(v) Juices, including those derived from concentrate;

(vi) Mineral water, soda water, and similar carbonated soft
drinks;

(vii) Dairy milk; or

(viii) Wine;

(b) "Beverage" does not include:

(i) Ligquid in a concentrated form that must be reconstituted with
water or another liquid to be consumed, or is added to another bever-
age for flavoring or sweetening;

(i1) Syrup;

(iii) Powder concentrates or instant drink powders;

(iv) Infant formula;

(v) Medical food; or
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(vi) Fortified oral nutritional supplements used for persons who
require supplemental or sole source nutritional needs due to special
dietary needs directly related to cancer, chronic kidney disease, dia-
betes, or other medical conditions.

(2) "Beverage manufacturing industry" means an association that
represents beverage producers.

(3) "Biomedical waste" means, and is limited to, the following
types of waste:

(a) "Animal waste" is waste animal carcasses, body parts, and
bedding of animals that are known to be infected with, or that have
been inoculated with, human pathogenic microorganisms infectious to
humans.

(b) "Biosafety level 4 disease waste" is waste contaminated with
blood, excretions, exudates, or secretions from humans or animals who
are isolated to protect others from highly communicable infectious
diseases that are identified as pathogenic organisms assigned to bio-
safety level 4 by the centers for disease control, national institute
of health, biosafety in microbiological and biomedical laboratories,
current edition.

(c) "Cultures and stocks" are wastes infectious to humans and in-
cludes specimen cultures, cultures and stocks of etiologic agents,
wastes from production of biologicals and serums, discarded live and
attenuated vaccines, and laboratory waste that has come into contact
with cultures and stocks of etiologic agents or blood specimens. Such
waste includes, but is not limited to, culture dishes, blood specimen
tubes, and devices used to transfer, inoculate, and mix cultures.

(d) "Human blood and blood products" is discarded waste human
blood and blood components, and materials containing free-flowing
blood and blood products.

(e) "Pathological waste" is waste human source biopsy materials,
tissues, and anatomical parts that emanate from surgery, obstetrical
procedures, and autopsy. "Pathological waste" does not include teeth,

human corpses, remains, and anatomical parts that are intended for fi-
nal disposition.

(f) "Sharps waste" is all hypodermic needles, syringes with nee-
dles attached, IV tubing with needles attached, scalpel blades, and
lancets that have been removed from the original sterile package.

(4) "Brand" means a name, symbol, word, logo, or mark that iden-
tifies a product and attributes the product to the brand owner.

(5) (a) "Covered products" means all beverages, trash bags, per-
sonal care products, and household cleaning products sold in plastic
containers that are subject to, or will become subject to (according
to the timeline in WAC 173-925-040 (4) (a)), the requirements of this
chapter, including registration, reporting, fee payment, and PCRC min-
imum percentages.

(b) "Covered products" does not include:

(1) Rigid plastic containers or bottles that are used for the
containment, protection, delivery, presentation, or distribution of:

(A) Prescription or nonprescription drugs as defined in RCW
18.64.011(14) and regulated by the United States Food and Drug Admin-
istration;

(B) Dietary supplements as defined in this section;

(C) Medical devices or medical products required to be sterile,
as regulated by the United States Food and Drug Administration under
21 C.F.R., Parts 200, 300 and 800;

(D) Aerosols in plastic containers that are subject to 49 C.F.R.
Sec. 178.33b;
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(ii) Plastic trash bags used for biomedical waste as defined in
this section;

(iii) Products in containers sufficiently durable for multiple
rotations of their original or similar purpose, and are intended to
function in a system of reuse; or

(iv) Liners, caps, corks, closures, labels, and other items added
externally or internally, but otherwise separate from the structure of
the bottle or container.

(6) "Dairy milk" means a beverage made exclusively or principally
from milk obtained from one or more milk-producing animals. Dairy milk
includes, but is not limited to:

(a) Whole milk, low-fat milk, skim milk, cream, half-and-half,
condensed milk; or

(b) Cultured or acidified milk, kefir, or eggnog.

(7) (2) "De minimis producer" means a person that annually sells,
offers for sale, distributes, or imports in or into the country for
sale in or into Washington state:

(1) Less than one ton in aggregate of a single category of cov-
ered product each calendar year; or

(ii) A single category of a covered product that in aggregate
generates less than $1,000,000 each calendar year in gross revenue
from sales of covered products into Washington state.

(b) These thresholds are to be calculated at the level of the
"person" as defined in subsection (15) of this section.

(c) Meeting the qualifications of de minimis producer in one sin-
gle category of covered products does not preclude a producer from
meeting requirements for other covered product categories for which
they are above the de minimis threshold.

(8) "Department" means the Washington state department of ecolo-
gy-.

(9) "Dietary supplement" as defined by RCW 82.08.0293 means any
product, other than tobacco, intended to supplement the diet that:

(a) Contains one or more of the following dietary ingredients:

i) A vitamin;

ii) A mineral;

iii) An herb or other botanical;
iv) An amino acid;

(v) A dietary substance for use by humans to supplement the diet
by increasing the total dietary intake; or

(vi) A concentrate, metabolite, constituent, extract, or combina-
tion of any ingredient described in this subsection;

(b) Is intended for ingestion in tablet, capsule, powder, soft-
gel, gel-cap, or liquid form, or if not intended for ingestion in such
form, is not represented as conventional food and is not represented
for use as a sole item of a meal or of the diet; and

(c) Is required to be labeled as a dietary supplement, identifia-
ble by the "supplement facts" box found on the label as required pur-
suant to 21 C.F.R. Sec. 101.36, as amended or renumbered as of January
1, 2003.

(d) "Dietary supplements" does not include a product labeled with
both a "supplement facts" box and a "nutrition facts" box.

(10) (a) "Household cleaning products" means products labeled,
marketed, or otherwise indicating that the purpose of the product is
to clean, freshen, or remove unwanted substances, such as dirt,
stains, and other impurities from possessions, objects, surfaces, in-
terior or exterior structures, textiles, and environments associated
with a household. These items include:

(
(
(
(
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(i) Liquid soaps, laundry socaps, detergents, softeners, surface
polishes, and stain removers;

(ii) Textile cleaners, carpet and pet cleaners, and treatments;
or

(iii) Other products used to clean or freshen areas associated
with a household.

(b) "Household" when used in the term "household cleaning prod-
ucts" denotes products marketed at least in part for residential or
individual consumer use, but does not include products marketed solely
for use in institutions such as hospitals and schools, or in commer-
cial or industrial settings.

(11) "Household cleaning and personal care product manufacturing
industry" means an association that represents companies that manufac-
ture household cleaning and personal care products.

(12) "Infant formula" means a food which purports to be or is
represented for special dietary use solely as a food for infants by
reason of its simulation of human milk or its suitability as a com-
plete or partial substitute for human milk.

(13) "Medical food" means a food which is formulated to be con-
sumed or administered enterally under the supervision of a physician
and which is intended for the specific dietary management of a disease
or condition for which distinctive nutritional requirements, based on
recognized scientific principles, are established by medical evalua-
tion.

(14) "Oral nutritional supplement" means a manufactured liquid,
powder capable of being reconstituted, or solid product that contains
a combination of carbohydrates, proteins, fats, fiber, vitamins, and
minerals intended to supplement a portion of a patient's nutrition in-
take.

(15) "Person" means an individual and any form of business enter-
prise, including all legal entities that are affiliated by common own-
ership of 50 percent or greater, including parents, subsidiaries, and
commonly owned affiliate companies.

(16) "Personal care product" means a product intended or marketed
for use to be rubbed, poured, sprinkled, or sprayed on, introduced in-
to, or otherwise applied to the human body for cleansing, beautifying,
promoting attractiveness, or altering the appearance, including:

(a) Shampoo, conditioner, styling sprays and gels, and other hair
care products;

(b) Lotion, moisturizer, facial toner, and other skin care prod-
ucts;

(c) Liquid soap and other body care products; or

(d) Other products used to maintain, improve, alter, or enhance
personal care or appearance.

(17) (a) "Plastic beverage container" means a factory-sealed bot-
tle or other rigid container that is:

(1) Capable of maintaining its shape when empty;

(ii) Comprised of one or multiple plastic resins; and

(iii) Designed to contain a beverage in a quantity more than or
equal to two fluid ounces and less than or equal to one gallon.

(b) Plastic beverage container does not include bladders or
pouches that contain a beverage.

(18) "Plastic household cleaning container and plastic personal
care product container" means a rigid bottle, jug, tube, or other con-
tainer capable of maintaining its shape when empty and with a neck or
mouth narrower than the base of the container, and:
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(a) A minimum capacity of eight fluid ounces or its equivalent
volume;

(b) A maximum capacity of five fluid gallons or its equivalent
volume;

(c) Comprised of one or multiple plastic resins; and

(d) Containing a household cleaning or personal care product.

(19) (a) "Plastic trash bag" means a bag that is made of plastic,
is at least 0.70 mils thick, and is designed and manufactured for use
as a container to hold, store, or transport materials for disposal or
recycling. "Plastic trash bag" includes, but is not limited to, a gar-
bage bag, recycling bag, lawn or leaf bag, can liner bag, kitchen bag,
or compactor bag.

(b) "Plastic trash bag" does not include compostable bags meeting
the requirements of chapter 70A.455 RCW and plastic carryout bags
meeting the requirements of chapter 70A.530 RCW.

(20) "Plastic trash bag manufacturing industry" means an associa-
tion that represents companies that manufacture plastic trash bags.

(21) (a) "Post-consumer recycled content (PCRC)" means the plastic
resin incorporated into plastic packaging or bags for a PCRC product,
that is derived specifically from recyclable material generated by
households or by commercial or institutional facilities in their role
as end users of plastic products and packaging which is no longer used
for its intended purpose.

(b) "PCRC" includes returns of material from the distribution
chain.

(c) "PCRC" does not include plastic that is separated from the
waste stream during manufacturing, such as scrap or other materials
that are generated and reused during the same process.

(22) "PCRC products" means items in the following categories
which are actively required to meet and report PCRC minimum require-
ments in the product packaging for a given year according to the time-
line in WAC 173-925-040 (4) (a):

(a) Beverages in plastic beverage containers;

(b) Plastic trash bags; or

(c) Household cleaning products and personal care products in
plastic containers.

(23) (a) "Producer" means the following person responsible for
compliance with minimum postconsumer recycled content requirements un-
der this chapter for a covered product sold, offered for sale, or dis-
tributed in or into this state:

(1) If the covered product is sold under the manufacturer's own
brand or lacks identification of a brand, the producer is the person
who manufactures the covered product;

(ii) If the covered product is manufactured by a person other
than the brand owner, the producer is the person who is the licensee
of a brand or trademark under which a covered product is sold, offered
for sale, or distributed in or into this state, whether or not the
trademark is registered in this state, unless the manufacturer or
brand owner of the covered product has agreed to accept responsibility
under this chapter; or

(iii) If there is no person described in (a) (i) and (ii) of this
subsection over whom the state can constitutionally exercise Jjurisdic-
tion, the producer is the person who imports or distributes the cov-
ered product in or into the state.

(b) Producer does not include:

(1) Government agencies, municipalities, or other political sub-
divisions of the state;
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(ii) Registered 501 (c) (3) charitable organizations and 501 (c) (4)
social welfare organizations; or

(iii) De minimis producers as defined in subsection (10) of this
section.

(24) "Resin" means polymer compounds used to make plastic packag-
ing such as bottles or films.

(25) (a) "Third-party representative" means a person acting as
agent for a producer for the purpose of registering the producer, sub-
mitting reports, and paying the fees required of the producer by this
chapter.

(b) Third-party representatives do not assume full responsibility
for compliance as a producer.

(26) "Ton" means the United States customary short ton, equal to
2,000 pounds.

(27) "Workload analysis (WLA)" means a document posted for public
comment each year by January 31st, summarizing the department's esti-
mated costs for the forthcoming fiscal year, July 1lst to June 30th of
the following year, to implement, administer, and enforce the post-
consumer recycled content requirements per RCW 70A.245.020(3).

PART B
PRODUCER REGISTRATION AND FEES

NEW SECTION

WAC 173-925-040 Annual registration and reporting requirements.
(1) (a) Producers of covered products distributed, imported, sold, or
offered for sale in or into Washington state must annually register
using the department's registration and reporting system.

(b) Third-party representatives may submit data on behalf of a
producer or group of producers, including information required in sub-
section (2) of this section for each producer, but the producer as de-
fined in WAC 173-925-030(23) is the party responsible for compliance
and subject to potential enforcement actions outlined in WAC
173-925-080 through 173-925-100.

(c) De minimis producers are not required to meet annual regis-
tration, reporting, PCRC, or fee requirements of covered products, but
must annually indicate their de minimis status in the department's on-
line registration and reporting system to notify the department that
they meet the de minimis threshold.

(d) If a producer's supplier or distributor entities have agreed
to report on behalf of a producer for a subset of the products that
would otherwise be attributable to the producer, the category is only
considered de minimis if it still meets minimum resin weight or reve-
nue threshold after being added to other product category data provi-
ded by the person as defined in WAC 173-925-030(15).

(2) Producers must annually submit the following registration in-
formation to the department:

(a) General information, including:
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(1) Producer name, mailing address, website, and tax identifica-
tion number;

(ii) Contact person name, email, and telephone number; and

(11i) List of all brand and sub-brand names under which the cov-
ered products are sold, and, if applicable, any unique tax identifica-
tion numbers not provided in (a) (i) of this subsection.

(b) Plastic resin data for each covered product category in WAC
173-925-060(1) sold or offered for sale in or into Washington state in
the prior calendar year, including total pounds of virgin resin (by
resin type) and total pounds of PCRC (by resin type) in each covered
product category.

(c) Identification and resin weight of PCRC products temporarily
excluded from PCRC minimum requirements based on criteria in WAC
173-925-070(1) .

(d) Attestation that all reported data accounts for all covered
products sold in or into Washington and confirms that the percentage
of PCRC calculated for PCRC products sold in Washington is accurately
allocated in accordance with subsection (3) of this section.

(3) (a) Producers or representatives reporting on behalf of pro-
ducers may use national or regional covered product resin data for re-
porting in subsection (2) of this section. The data must be allocated
to Washington on a per capita or other accurate basis for calculation,
and the producer or reporting representative must demonstrate that the
percentage of PCRC for the product category sold into Washington is
the same as the PCRC percentage calculated for the nation or region.

(b) Producers submitting information based on regional or nation-
al data in place of Washington state data must account for all prod-
ucts in its calculations and must provide the following to the depart-
ment:

(1) Justification for using national or regional data instead of
state level data; and

(ii) Documentation of the methodology and source data used to
prorate the regional or national data.

(4) (a) Producers must annually report PCRC percentages for PCRC
products in addition to the covered product registration requirements
in subsection (2) of this section, beginning on the following dates:

(1) April 1, 2024, for plastic trash bags and plastic beverage
containers other than plastic dairy milk containers and 187 milliliter
plastic wine containers; and

(ii) April 1, 2026, for plastic household cleaner and personal
care product containers; and

(iii) April 1, 2029, for plastic dairy milk containers and 187
milliliter plastic wine containers.

(b) PCRC annual reports must include:

(1) The amount in pounds of virgin plastic and the amount in
pounds of PCRC by resin type used within a single PCRC product catego-
ry sold, offered for sale, or distributed in or into Washington state;
and

(ii) The total PCRC resin as a percentage of the total weight of
plastic reported for a single covered product category.

(5) For PCRC annual reports, producers must certify that the PCRC
percentages for PCRC products sold, offered for sale, or distributed
in or into Washington state comply with the requirements of this chap-
ter. The PCRC certification may include one or both of the following:

(a) Independent third-party certification: Submit to the depart-
ment the certification from a qualified International Organization for
Standardization (ISO) accredited, or other qualified accrediting body
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subject to department review, with the results of the PCRC analysis
for each category of PCRC products; or

(b) Self-certification: Submit to the department attestation that
the information reported by the responsible official is true and accu-
rate to the best knowledge of the producer.

(6) (a) If a producer or third-party representative believes the
information provided to the department as required by this chapter is
confidential business information (CBI), in whole or in part, they may
request that the department treat the information as CBI as provided
in RCW 43.21A.160.

(b) The director of the department shall consider requests to
treat registration and reporting information as CBI.

(c) A decision by the director of the department to grant protec-
tion of CBI will be based upon information provided by the producer
sufficient to demonstrate that the release of the information to the
public or a competitor may affect adversely the competitive position
of the producer.

(d) A decision by the director of the department to grant protec-
tion of CBI shall remain effective until a producer is otherwise noti-
fied or until additional information is requested by the department.

(7) (a) Registration and reporting as required by the PCRC product
category timeline established in subsection (3) (a) of this section is
considered delinquent if not completed by April 1st of each calendar
year.

(b) Failure to meet the registration and reporting timeline re-
quirements i1s cause for a notice of noncompliance per WAC 173-925-080
through 173-925-100.

NEW SECTION

WAC 173-925-050 Producer annual fee calculation and payment.

(1) All producers of covered products sold or offered for sale in or
into Washington state are required to pay an annual fee calculated by
the department based on the department's published workload analysis
(WLA) and fee distribution calculations described in this section.

(2) By January 31lst of each year, the department will publish for
public comment the annual WLA for the next fiscal year (July 1st
through June 30th). The WLA provides the department's estimated annual
cost in the following two workload categories:

(a) Ecology program administration costs include the department's
costs to support producer registration, manage and maintain the regis-
tration and reporting system and department website, prepare the annu-
al workload analysis and fee calculation, conduct rule and guideline
updates, and implement any requirements that would apply to all pro-
ducers of covered products, regardless of their PCRC requirements.

(b) Ecology PCRC oversight costs include the department's costs
to provide compliance monitoring and technical assistance for produc-
ers submitting PCRC product reports required to meet minimum PCRC re-
qgquirements for the prior calendar year.

(3) (a) Producer fees are calculated based on the producer's re-
ported total pounds of covered product plastic resin data submitted
during annual registration or reporting by April 1lst, as shown in the
calculation formulas below.

(1) Ecology program administration costs are allocated to each
producer based on the producer's share of the total pounds of all cov-
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ered product resin (virgin and PCRC) sold in or offered for sale in or
into Washington during the prior calendar year as illustrated in equa-
tion 1(a) below.

Equation 1(a), Program Administration Fee

Program Administration Fee = Ecology Program Administration Cost x
[ (Individual Producer Resins for Covered Products)/
(Washington Resin Totals for Covered Products) ]

Program Administration Fee = Fee for all producers registered for
covered product categories, excluding de minimis producers.
Ecology Program Administration Cost = Estimated annual workload

cost for the department to administer the program as a whole, such as
producer registration, management and maintenance of the registration
and reporting database and department website, preparation of the an-
nual workload analysis and fee calculation, rule and guideline up-
dates, and any requirements that would apply to all producers of cov-
ered products.

Individual Producer Resins for Covered Products = One registered
producer's total pounds of all plastic resins (PCRC and virgin) used
in all covered products sold or offered for sale in Washington state
during the previous calendar year.

Washington Resin Totals for Covered Products = Total pounds of
all plastic resins (PCRC and virgin) used in all covered products sold
or offered for sale in or into Washington state for the prior calendar
year.

(ii) Ecology PCRC product oversight costs are allocated based on
each producer's share of the total pounds of all plastic resins (PCR
and virgin) used in the PCRC product categories sold in or offered for
sale in or into Washington state in the prior calendar year as illus-
trated in equation 1(b) below.

Equation 1(b), PCRC Oversight Fee

PCRC Oversight Fee = Ecology PCRC Oversight Cost x
[ (Individual Producer Resins for PCRC Products)/
(Washington Resin Totals for PCRC Products) ]

PCRC Oversight Fee = Fee for producers submitting PCRC reports
for PCRC products.

Ecology PCRC Oversight Cost = Estimated annual workload cost for
the department to provide compliance monitoring and technical assis-
tance to producers submitting PCRC reports for PCRC products.

Individual Producer Resins for PCRC Products = One registered and
reporting producer's total pounds of all plastic resins (PCRC and vir-
gin) used in all PCRC products sold or offered for sale in or into
Washington state during the previous calendar year.

Washington Resin Totals for PCRC Products = Total pounds of all
plastic resins (PCRC and virgin) used in all PCRC products sold or of-
fered for sale in or into Washington state for the prior calendar
year.

(iii) Each producer will be invoiced a Total Producer Fee, based
on the sum of the producer's individual Program Administration Fee and
PCRC Oversight Fee, as shown in equation 1 (c).

Equation 1(c) Total Producer Fee

Total Producer Fee = Program Administration Fee (Equation 1(a)) + PCRC
Oversight Fee (Equation 1 (b))
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Total Producer Fee = Fee for each producer submitting registra-
tion and reporting data for covered products. For producers of covered
product categories not yet required to submit PCRC reports, the PCRC
oversight fee amount is zero, and only the program administration fee
amount applies.

(b) De minimis producers are not required to pay annual fees, and
resin data submitted by de minimis producers in their annual de mini-
mis notification is not included in the calculations described above.

(4) (a) The department may adjust annual billing for the following
reasons:

(1) Difference between actual revenue and costs for the most re-
cent prior closed fiscal year;

(ii) Registration and reporting data submitted by producers after
the April 1lst deadline; or

(iii) Revised resin weight data.

(b) Any adjustment to billing as described in (a) (i) of this sub-
section will be distributed among all producers using their propor-
tions of the total fee amounts from the appropriate billing cycle.

(c) For adjustments made under the conditions of (a) (ii) of this
subsection, producers who register or report after April 1lst will be
billed for the adjusted annual fee in the next billing cycle. The in-
voice for the next billing cycle will include the fee for that year,
plus the adjusted fee for the previous year, for which registration or
reporting was submitted late. The fees for producers who had regis-
tered by April 1st will be adjusted in the following billing cycle
with a credit for their proportionate share, based on individual plas-
tic resin weights, of applied changes resulting from the late regis-
tration(s) of other producers.

(d) For adjustments made in response to (a) (iii) of this subsec-
tion, fees will not be adjusted for revised resin weight data submit-
ted after April 1st until the following annual billing cycle.

(1) Producers will be responsible for paying the fees calculated
using the data submitted for that year.

(ii) Producers will be responsible for ensuring that their data
is accurate.

(iii) Resin weight data should be reported in pounds and appro-
priately prorated when derived from national or regional totals.

(e) In the event that a significant error is discovered, the de-
partment will notify producers of the estimated impact for the forth-
coming billing cycle.

(5) (a) Producer annual fees are due 30 days after the department
sends a billing statement.

(b) Annual fees shall be deemed delinquent if they are not re-
ceived by the first invoice billing due date.

(c) If a producer's annual fee payment is delinquent, the produc-
er will be notified by certified letter and have 30 days to pay the
invoice before the department takes further action.

(d) Accounts that remain delingquent will be submitted to a col-
lection agency. The collection agency will charge the producer a serv-
ice fee, in addition to the delingquent amount due.

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.
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PART C
POST-CONSUMER RECYCLED CONTENT (PCRC) PRODUCTS

NEW SECTION

WAC 173-925-060 PCRC product requirements. (1) Producers must
annually meet no less than the minimum PCRC percentages, on average,
for the total weight of PCRC product plastic containers sold, offered
for sale, or distributed in or into Washington state in their respec-
tive PCRC product categories beginning on the dates below:

(a) Beverages, (except those listed in (d) of this subsection):
i) January 1, 2023: 15 percent;

ii) January 1, 2026: 25 percent; and

iii) January 1, 2031: 50 percent.

) Plastic trash bags:

) January 1, 2023: 10 percent;

i) January 1, 2025: 15 percent; and

ii) January 1, 2027: 20 percent.

) Household cleaning and personal care products:
) January 1, 2025: 15 percent;

i) January 1, 2028: 25 percent; and

ii) January 1, 2031: 50 percent.

) Dairy milk and wine in 187 milliliter plastic beverage con-

(i) January 1, 2028: 15 percent;

(ii) January 1, 2031: 25 percent; and

(iii) January 1, 2036: 50 percent.

(2) (a) For the purposes of reporting PCRC, producers may calcu-
late resin weight and PCRC percentage from the following sources:

(1) PCRC derived from mechanical recycling using post-consumer
materials;

(ii) PCRC from nonmechanical processing of post-consumer materi-
als calculated using an existing and recognized international or mul-
tinational third-party certification system which incorporates chain
of custody, and certified mass balance attribution as identified in
ISO 22095:2020; or

(iii) Other sources or methods that the producer demonstrates to
the department to have a comparable degree of accuracy.

(b) Plastic sold or marketed for use as fuel feedstock may not be
included as contributing to required PCRC reports to the department.

NEW SECTION

WAC 173-925-070 Exclusions or adjustments to PCRC requirements.
(1) (a) The department must grant a temporary exclusion from the mini-
mum PCRC requirements for the following year when a producer demon-
strates it is technically infeasible to meet minimum PCRC requirements
for a type of covered product while also complying with federal health
and safety standards applicable to the product or its packaging. Those
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federal standards include 21 C.F.R., chapter I, subchapter G, 7 U.S.C.
Sec. 136, 15 U.S.C. Sec. 1471-1477, 49 C.F.R. Sec. 178.33b, 49 C.F.R.
Sec. 173, 40 C.F.R. Sec. 152.10, 15 U.S.C. Sec. 1261-1278, 49 U.S.C.
5101 et seqg., 49 C.F.R. Sec. 178.509, 49 C.F.R. Sec. 179.522, 49
C.F.R. Sec. 178.600-609, or other federal laws.

(b) In order for the department to respond to all requests within
120 days, producers must annually submit their temporary exclusion re-
quest from PCRC minimum percentage requirements for the coming calen-
dar year to the department by September 1st of the prior calendar
year.

(1) Identifies the applicable health and safety standards that
make the achievement of minimum PCRC requirements infeasible for a
type of PCRC product; and

(ii) Documents and convincingly supports, with validated testing
data or the sworn declaration of a qualified engineer, as appropriate,
the producer's claim that it is technically infeasible to meet the
minimum PCRC requirements during the following year while still meet-
ing applicable federal health and safety standards.

(c) The producer's annual request must also include:

(1) Producer name, mailing address, and contact information;

(ii) Products and brand names for which the exclusion is reques-
ted;

(iii) Total resin weight of PCRC products estimated to be sold,
offered for sale, or distributed in or into Washington for which the
producer requests temporary exclusion from PCRC requirements.

(d) Federal regulations cited must be specific to the material
composition of the packaging or trash bag material.

(e) The weight of any PCRC products that are granted the tempora-
ry exclusion according to this subsection must still be included in
the producer's reported total pounds of resin.

(2) (a) By January lst of each year, the department may review and
determine temporary adjustments to the annual PCRC minimum percentage
required for a type of container, PCRC product, or PCRC product cate-
gory for the following calendar year.

(b) Producers or PCRC product industry representatives may annu-
ally submit requests for consideration by the department to temporari-
ly adjust the annual PCRC minimum percentages for the following year.
These requests must provide the following information:

(1) Producer name, mailing address, and contact information;

(ii) Year(s) for which the temporary adjustment is requested;

(iii) A thorough explanation by qualified experts supporting the
producer's or PCRC product manufacturing industry's claim that a tem-
porary adjustment to the minimum PCRC percentage for a type of con-
tainer, PCRC product, or PCRC product category is needed;

(iv) Supporting documentation including changes in market condi-
tions, recycling collection rates, product quality or shelf life is-
sues, production line issues, capacity of recycling and processing in-
frastructure, domestic and global PCRC resin bale availability, public
health emergencies, work stoppages, catastrophic events, and/or other
relevant factors;

(v) Progress made by the producers of PCRC products in achieving
the requirements of this chapter;

(vi) Estimated time period that the identified factors impacting
PCRC minimum feasibility are expected to extend; and

(vii) Any additional information the producer or the department
deems necessary and relevant to support the basis for the request.
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(c) For household cleaning product and personal care product con-
tainers, temporary adjustments may not be lower than 10 percent.

(d) For plastic trash bags the PCRC minimum percentage require-
ment may not be adjusted below the minimum regquirements.

(e) For all PCRC product categories, any annual adjustments made
by the department may not increase PCRC requirements beyond the mini-
mum requirement for the current reporting year.

(3) Producers granted a temporary exclusion or adjustment to the
PCRC requirements must continue to register, report, and pay fees ac-
cording to the requirements of covered products in WAC 173-925-040 and
173-925-050.

(4) A producer or the manufacturing industry for a PCRC product
may appeal a decision by the department pursuant to this subsection to
the pollution control hearings board within 30 days of the depart-
ment's determination, pursuant to chapter 43.21B RCW.

PART D
ENFORCEMENT
NEW SECTION
WAC 173-925-080 Penalties and audits by the department. (1) Any

producer that does not meet the registration, reporting, or PCRC mini-
mum requirements of this chapter is subject to penalties as specified
in WAC 173-925-090 and 173-925-100.

(2) The department may conduct audits and investigations for the
purpose of ensuring producer compliance.

(a) In the event of an audit, producers must provide documents to
the department within 30 days of the request.

(b) Audit materials the department requests from producers may
include documents and records that:

(1) Verify reported PCRC percentage data;

(ii) Confirm reported pounds of plastic resin by product type
sold, offered for sale, or distributed in or into Washington state;

(iii) Demonstrate producer de minimis status;

(iv) Verify the national or regional data used to determine re-
ported plastic resin; and

(v) Additional information requested by the department pertinent
to verifying compliance with this chapter.

NEW SECTION

WAC 173-925-090 Noncompliance warnings and penalties. (1) If
the department determines that a producer is out of compliance with
the registration or reporting requirements of this chapter, the de-
partment will notify the producer in writing.
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(a) The first written notice of noncompliance to the producer
serves as a notice of the violation. That notice will be mailed to the
producer by certified mail. The notice will outline the actions re-
quired by the producer to come into compliance within 30 days of cer-
tified mail receipt of the notice.

(b) Failure of the producer to comply within 30 days of receiving
the first notice will result in the department sending a second notice
by certified mail.

(c) The department must send two notices prior to assessing a
penalty for noncompliance. The department may assess the producer a
penalty up to $1,000 for each day of noncompliance beginning with the
first day of noncompliance recorded in the first notice.

(d) Failure to comply with the penalty notice may result in addi-
tional action by the department.

(2) (a) Producer PCRC penalty notifications will be mailed to the
producer by certified mail.

(b) Penalties may be appealed to the pollution control hearings
board within 30 days from the certified mail stamped receipt date to
pay the PCRC penalty receipt, pursuant to chapter 43.21B RCW.

NEW SECTION

WAC 173-925-100 Minimum PCRC penalties. (1) If the department
determines that a producer is out of compliance with the minimum PCRC
requirements of this chapter, the department will notify the producer
in writing.

(a) The department will use the producer's reported PCRC data to
determine compliance status and may use information obtained through
an audit.

(b) Each PCRC product category's minimum PCRC percentage rates as
outlined in WAC 173-925-060(1) apply to the penalty amounts assessed.

(c) The following producer-reported data by covered product cate-
gory will be used to calculate penalties for noncompliance in accord-
ance with equations in (d) of this subsection:

(1) Total pounds of all plastic resin;

(ii) Total pounds of PCRC plastic resin by type.

(d) Penalties will use the following formulas by PCRC product
category:

(1) Equation A - Determine actual PCR rate achieved:

Total pounds of PCRC plastic resin/total pounds of all plastic resin =
Actual PCRC rate achieved

(ii) Equation B - Determine PCRC penalty:

[ (Total pounds of all plastic resin x minimum PCRC rate) - (Total
pounds of all plastic resin x actual PCRC rate achieved)] x 20 cents =
PCRC penalty

(e) The department will calculate producer PCRC penalties by June
of each year based on the PCRC minimum dates outlined in WAC
173-925-060(1) .

(f) Producer PCRC penalty notifications will be mailed to the
producer by certified mail.

(g) Penalties may be appealed to the pollution control hearings
board within 30 days from the certified mail stamped receipt date to
pay the PCRC penalty receipt, pursuant to chapter 43.21B RCW.
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(2) (a) Producers may request penalty reductions or alternatives
to PCRC minimum penalties to be considered by the department based on
the information provided in the producer request that describes the
following factors:

(1) Documentation of anomalous market conditions, including dis-
ruption in, or lack of supply of recycled plastics;

(ii) Date the product was manufactured, showing that the produc-
tion preceded the PCRC minimum requirements for that PCRC product cat-
egory;

(iii) Unforeseen circumstances such as a public health emergency,
natural disaster, or state of emergency; or

(iv) Other relevant and documented factors that a producer deems
has prevented them from meeting the regquirements.

(b) Producers may submit a request to the department to implement
a corrective action plan in lieu of or in addition to assessing a pen-
alty under this section. The corrective action plan details how the
producer will come into compliance with the requirements of this chap-
ter.

(c) Producers may submit a request to the department for a penal-
ty payment plan or extension of the penalty payment deadline.

(3) Penalties may be appealed to the pollution control hearings
board, pursuant to chapter 43.21B RCW.

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.
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WSR 23-22-103
PERMANENT RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed October 31, 2023, 8:27 a.m., effective January 1, 2024]

Effective Date of Rule: January 1, 2024.

Purpose: This rule making adopts amendments to WAC 296-21-270
Mental health services, by adding master's level therapists (MLTs) to
the list of providers for mental health services. The rule making will
help address the shortage of mental health providers available to pro-
vide appropriate services on accepted mental health conditions. MLTs
are qualified licensed independent clinical social workers, licensed
marriage and family therapists, and licensed mental health counselors.

The department of labor and industries (L&I) initiated a pilot in
January 2020 to help determine how MLTs could best be incorporated in-
to the workers' compensation setting. The pilot showed an increased
access to behavioral and mental health services, both in rural and ur-
ban areas. L&I anticipates adding MLTs will continue expanding options
in care for injured workers.

Citation of Rules Affected by this Order: Amending WAC
296-21-270.

Statutory Authority for Adoption: RCW 34.05.313, 51.04.020, and
51.04.030.

Adopted under notice filed as WSR 23-16-154 on August 2, 2023.

A final cost-benefit analysis is available by contacting Suzy
Campbell, L&I, Insurance Services, Legal Services, P.0O. Box 44270,
Olympia, WA 98504-4270, phone 360-902-5003, fax 360-902-5029, TTY
360-902-4252, email suzanne.campbell@Lni.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 1, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 31, 2023.

Joel Sacks
Director

OTS-4609.1
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AMENDATORY SECTION (Amending WSR 15-19-139, filed 9/22/15, effective
10/23/15)

WAC 296-21-270 Mental health services. (1) The following rule
supplements information contained in the fee schedules regarding cov-
erage and reimbursement for mental health services.

(2) Treatment of mental conditions to workers is to be goal di-
rected, time limited, intensive, targeted on specific symptoms and
functional status and limited to conditions caused or aggravated by
the industrial condition. Specific functional goals of treatment must
be identified and treatment must have an emphasis on functional, meas-
urable improvement towards the specific goals.

(3) Mental health services to workers are limited to those provi-
ded by psychiatrists, doctoral level psychologists ((amd)), psychiat-
ric advanced registered nurse practitioners, licensed independent
clinical social workers, licensed marriage and family therapists, 1i-
censed mental health counselors, and according to department policy.
Psychiatrists and psychiatric advanced registered nurse practitioners
may prescribe medications while providing concurrent care. For purpo-
ses of this rule, the term "mental health services" refers to treat-
ment by psychologists, psychiatric advanced registered nurse practi-
tioners, ((amd)) psychiatrists, licensed independent clinical social
workers, licensed marriage and family therapists, and licensed mental
health counselors.

(4) Initial evaluation, and subsequent treatment must be author-
ized by department staff or the self-insurer, as outlined by depart-
ment policy. The report of initial evaluation, including test results,
and treatment plan is to be sent to the worker's attending provider,
as well as to the department or self-insurer. A copy of the ((sixty))
60-day narrative reports are to be sent to the department or self-in-
surer and to the attending provider.

(5) (a) All providers are bound by the medical aid rules in chap-
ter 296-20 WAC. Reporting requirements are defined in chapter 296-20
WAC. In addition, the following are required: Testing results with
scores, scales, and profiles; report of raw data sufficient to allow
reassessment by a panel or independent medical examiner. Explanation
of the numerical scales is required.

(b) Providers must use the edition of the Diagnostic and Statis-
tical Manual of Mental Disorders of the American Psychiatric Associa-
tion designated by the department in the initial evaluation, follow-up
evaluations and ((sixty)) 60-day narrative reports.

(c) A report to the department or self-insurer will contain, at
least, the following elements:

(1) Subjective complaints;

(ii) Objective observations;

(iii) Identification and measurement of target symptoms and func-
tional status;

(iv) Assessment of the worker's condition and goals accomplished
in relation to the target symptoms and functional status; and

(v) Plan of care.

(6) The codes, reimbursement levels, and other policies for men-
tal health services are listed in the fee schedules.

(7) When providing mental health services, providers must track
and document the worker's functional status using validated instru-
ments such as the World Health Organization Disability Assessment
Schedule (WHODAS) or other substantially equivalent validated instru-
ments recommended by the department. A copy of the completed function-
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al assessment instrument must be sent to the attending provider and
the department or self-insurer, as required by department policy or
treatment guideline.
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WSR 23-22-110
PERMANENT RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 2023-10—Filed October 31, 2023, 11:27 a.m., effective December 1, 2023, and January 1, 2024]

Effective Date of Rule: Thirty-one days after filing; except WAC
220-340-420, which goes into effect January 1, 2024.

Purpose: The adoption of the proposed rules will enhance fishery
monitoring and clarify existing rules. Overall, these rule amendments
will accomplish conservation objectives, advance achieving orderly
fisheries, and improve the enforceability of current rules.

Electronic Monitoring (WAC 220-340-420 and 220-340-460) :

Installation and Use of Electronic Monitoring (WAC 220-340-420):

Proposed rule changes would require the installation and use of
an electronic monitoring (EM) system on vessels participating in Wash-
ington's nontribal coastal commercial Dungeness crab fishery. EM is a
tool that enables more accurate and timely fishing information, there-
by improving the Washington department of fish and wildlife's (WDFW's)
ability to ensure fishing is not occurring within closed areas, con-
firm that participants are not fishing prior to the opening of the
season, confirm adherence to license-based or seasonal pot limits, and
gather additional information that may aid in identifying instances of
gear tampering.

Coastal Commercial Crab Logbook—Not Required with Operational EM
(WAC 220-340-460) :

Proposed rule changes would eliminate the requirement for an op-
erator in the coastal Dungeness crab fishery to maintain a paper log-
book when an EM system is installed and fully operational on the ves-
sel. A paper logbook would only be required when an EM system has
failed. The effect of this change is to reduce the reporting burden by
vessel operators.

Gear Marking (WAC 220-330-020, 220-340-430, 220-340-510,
220-340-520, and 220-360-220) :

These regulatory changes enhance compliance with the Marine Mam-
mal Protection Act (MMPA) and the Endangered Species Act (ESA). Large
whales and marine turtles are among those species most affected by
fishing gear entanglements, and these animals are federally protected.
To address entanglement cases with marine mammals where the entangling
gear 1s visible but cannot be used to confidently confirm the associ-
ated fishery, the National Marine Fisheries Service has indicated that
lines and buoys marked in a way that is unique to each fishery would
aid in achieving compliance with the MMPA and ESA. Marking supports
positive attribution of gear to the fishery. Attribution can be im-
proved by prohibiting a fishery from using marks/line colors required
in another fishery; other coastal states have implemented or intend to
implement a similar rule. These proposed changes clarify requirements
for unique line marks or buoy colors for Washington fisheries that use
line and buoys as part of the gear configuration. These proposed
changes also support reducing the amount of fishing line in the water
thereby reducing entanglement risk.

Line Marking in Coastal Dungeness Crab Fishery (WAC 220-340-430):

Proposed rule changes would specify line markings must be suffi-
cient to identify it as being exclusive to the coastal Dungeness crab
fishery and that the two 12-inch red marks, an existing line marking
requirement for coastal Dungeness crab fishery participants, be con-
tinuous. These proposed changes standardize line markings in the
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coastal Dungeness crab fishery and clarify that the line itself is to
be marked for the full extent of the 12-inch span. These changes ad-
vance the intended purpose of line marking to increase gear visibility
in marine mammal entanglements and thus fishery attribution.

Prohibit Line Marks or Colors Required in Another Fishery (WAC
220-330-020, 220-340-430, 220-340-510, 220-340-520, and 220-360-220) :

Proposed rule changes would prohibit the use of line marks or
color combinations in Washington fixed gear fisheries that are re-
quired for other state or federal fisheries. The effect of the pro-
posed rule changes is to disallow fishers that currently do not and
are not required to mark fishing line from marking line in a manner
that is consistent with another fishery and to further support fish-
ery-specific attribution of line in marine mammal entanglements.

Crab and Shrimp Buoys (WAC 220-330-020):

Proposed changes would allow buoys to be submerged by director
issued permit in personal use (i.e., recreational) fisheries.

Limit Line in Shellfish and Hagfish Fisheries to Amount Needed
(WAC 220-330-020, 220-340-430, 220-340-510, and 220-340-520) :

Proposed rule changes would allow no more than the amount of line
required to compensate for tides, currents, and weather in commercial
and recreational fisheries for Dungeness crab and shrimp and commer-
cial hagfish. The change is necessary to standardize and implement
best practices consistent with reducing gear entanglements with marine
mammals.

Standardize Crab and Shrimp Pot Buoy Colors (WAC 220-330-020,
220-340-430, and 220-340-520) :

Proposed rule changes would standardize and clarify buoy colors
for recreational and commercial crab and shrimp pot gear. Proposed
rule changes standardize that buoys in the Puget Sound and coastal
commercial crab fisheries may not be both red and white unless at
least 30 percent of the buoy is marked in additional color(s). Pro-
posed rule changes clarify that for commercial shrimp fisheries in Pu-
get Sound, buoy color, already required to be orange, must be solid
orange and for Puget Sound recreational shrimp pots, already required
to be yellow, must be solid yellow. These proposed changes are consis-
tent with the intent to support attribution of marine mammal entangled
gear to a specific fishery.

Additional Rule-Making Changes (WAC 220-320-015, 220-320-120,
220-320-140, 220-340-430, 220-340-455, 220-340-520, and 220-340-530):

Define a New Management Category for Nonspot Shrimp Species (WAC
220-320-015) :

Proposed rule changes would define a new management "non-spot
shrimp" or pandalid complex to include shrimp species other than spot
shrimp. The purpose for the change is to eliminate the need to list
each nonspot shrimp species individually thereby improving rule clari-
ty.

Require Annual Registration of Commercial Crab Buoy Color Schemes
(WAC 220-340-430) :

Proposed rule changes would align Puget Sound and coastal commer-
cial Dungeness crab fishery requirements and specify that crab fishery
participants must complete buoy registration annually using the WDFW
online registration form. Existing rules require the creation and reg-
istration of a unique buoy color scheme for each commercial license
but do not specify a frequency.

Buoy Tags in Commercial Dungeness Crab Fisheries (WAC
220-340-430) :
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Proposed rule changes would cap the number of buoy tags issued in
the Puget Sound commercial crab fishery, limit the number of potential
pots deployed to the current maximum pot limit of 100 per license,
with no pot replacement. The proposed rule changes also streamline the
reporting of derelict gear and issuance of replacement tags for com-
mercial users, reduce waste, and reduce the possibility of issuing of
a buoy tag for the wrong fishery.

Puget Sound Commercial Pot Shrimp (WAC 220-340-520):

Proposed rule changes would clarify that the pot limit for com-
mercial shrimp pot fisheries in Puget Sound are based on the fishery
and gear type and are not per license limit, would limit fishing
depth, and align rule with revised electronic fish ticket rules.

Puget Sound Commercial Crab and Shrimp Fishery Boundary Designa-
tions (WAC 220-320-120, 220-320-140, 220-340-455, and 220-340-530) :

Proposed rule changes would update Puget Sound commercial crab
and shrimp fishery boundary designations. The purpose of the changes
is to correct outdated boundary designations and add specially desig-
nated fishing areas.

Shellfish Harvest Logs (WAC 220-340-030):

Proposed rule changes would correct and update logbook reporting
requirements for Puget Sound and coastal commercial shellfish fisher-
ies where logs are required by defining some rule elements separately,
either by fishery or region (i.e., Puget Sound or coast), and by de-
leting unnecessary requirements. The changes are needed to clarify
rule language and align rule language with the implementation of man-
datory electronic fish tickets and electronic monitoring.

Fish Receiving, Transportation Ticket, and Quick Reporting Revi-
sions (WAC 220-352-060, 220-352-230, 220-352-340, and 220-340-420) :

Proposed rule changes would describe when and where electronic
fish tickets must be submitted to the department, including provisions
for when access to cellular broadband is not immediately available
when the fish ticket is completed. Proposed changes would clarify ap-
plicability of transportation ticket requirements by including "shell-
fish" in the rule, improve transportation ticket information by re-
quiring the WDEW-issued vessel identification number and date of har-
vest, and clarify transportation ticket requirements for crab removed
from the vessel prior to landing in Puget Sound. Proposed rule changes
clarify stored crab reporting and time frame and sale reporting for
stored crab.

Citation of Rules Affected by this Order: New WAC 220-320-015
Definitions—Shellfish species complexes; and amending WAC 220-330-020
Crab, shrimp, crawfish—Gear and gear-related unlawful acts,
220-340-420 Commercial crab fishery—Unlawful acts, 220-340-430 Com-
mercial crab fishery—Gear requirements, 220-340-460 Commercial crab
fishery—Coastal Dungeness crab logbook requirements, 220-340-510 Com-
mercial ocean spot shrimp pot fishery—Coastal waters, 220-340-520
Commercial shrimp pot fishery—Puget Sound, 220-320-120 Puget Sound
Crustacean (crab and shrimp) Special Management Areas, 220-320-140
Commercial shrimp geographical management units—Puget Sound,
220-340-030 Shellfish harvest logs, 220-340-455 Commercial crab fish-
ery—Seasons and areas—Puget Sound, 220-340-530 Commercial shrimp
trawl fishery—Puget Sound, 220-352-060 Completion, submission, dis-
tribution, and retention of copies of nontreaty fish receiving tick-
ets, 220-352-230 Commercial fish and shellfish transportation ticket,
220-352-340 Puget Sound crab—Additional reporting requirements, and
220-360-220 Hagfish pot trial fishery—Season and gear.
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Statutory Authority for Adoption: RCW 77.04.012, 77.04.013,
77.04.055, 77.12.045, and 77.12.047.

Adopted under notice filed as WSR 23-16-050 on July 26, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 15, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 27, 2023.

B. Baker
Commission Chair

OTS-4648.1

NEW SECTION

WAC 220-320-015 Definitions—Shellfish species complexes. "Non-
spot shrimp" are defined as a species complex composed of the follow-
ing species of pandalid shrimp classified in WAC 220-320-010: Dock
shrimp (Pandalus danae), coonstripe shrimp (Pandalus hypsinotus), hum-
py shrimp (Pandalus goniurus), Ocean pink shrimp (Pandalus jordani),
pink shrimp (Pandalus eous), and side stripe shrimp (Pandalus (Panda-
lopsis) dispar).

OTS-4646.1

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-320-120 Puget Sound Crustacean (crab and shrimp) Special
Management Areas. The following areas shall be defined as Puget Sound
Crustacean (crab and shrimp) Special Management Areas (CSMA) :

(1) Discovery Bay:

(a) Crustacean Special Management Area: All waters of Marine
Fish-Shellfish Management and Catch Reporting Area 25E - Discovery Bay
south of a line from Diamond Point (48.0945°, -122.9152°) to Cape
George (48.1034°, -122.8847°).

(b) Shrimp District: All waters of Catch Area 25E and those wa-
ters of Catch Area 25A south of a line from McCurdy Point (48.1358°,
-122.8374°) on the Quimper Peninsula to the northern tip of Protection
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Island (48.1327°, -122.9285°), then to Rocky Point (48.0964°,
-122.9754°) on the Miller Peninsula.
(2) Dungeness Bay CSMA: All waters of Dungeness Bay west of the

((—323-3636>)) -123.1103° (123°06.6'") longitude line originating from
the New Dungeness Light (48.1818°, -123.1103°) ( (extendingsouthward
to—the euwl—de—sae at—+th acof 3 Crabs Read -oa the mainland
(48-1500° 123 .1212°%})) |

(3) Everett Flats CSMA: That portion of Catch Area 26A-E (see WAC
220-320-110) east of a line from western edge of Howarth Park
(47.9619°, -122.2441°) true north to the southern tip of Gedney (Hat)
Island (48.0048°, -122.3060°) and that portion of 24B east of a line
from the northern tip of Gedney (Hat) Island (48.0215°, -122.3274°) to
Camano Head (48.0570°, -122.3580°) and south of a line drawn from Ca-
mano Head to Hermosa Point (48.0620°, -122.2935°) on the Tulalip res-
ervation.

(4) Port Angeles Harbor CSMA: That portion of Marine Fish-Shell-
fish Catch Area 23D west of a line from the Ediz Hook Light (48.1400°,
-123.4025°) to the site of the ITT Rayonier Dock (48.1169°,
-123.4083°).

(5) Port Townsend Bay CSMA: Those waters of Marine Fish-Shellfish
Management and Catch Reporting Area 25D within a line projected from
the Point Hudson Marina entrance to the northern tip of Indian Island
(48.0853°, -122.7303°), thence to Kala Point (48.0575°, -122.7674°)
and thence following the shoreline to the point of origin.

(6) Sequim Bay CSMA: All waters of Sequim Bay south of Travis
Spit and a line west from the western tip of Travis Spit (Klapot
Point) to the dock at the Pacific Northwest National Laboratory
(48.0793°, -123.0452°).

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-320-140 Commercial shrimp geographical management units
—Puget Sound. Puget Sound commercial shrimp harvest management uti-
lizes a hierarchy of geographical management units consisting of re-
gion, subregion, Marine Fish-Shellfish Management and Catch Reporting
Area (catch area), and subarea. This section defines these units.

(1) The following areas are defined as Puget Sound Shrimp Manage-
ment Regions and subregions:

(a) Region 1 - Trawl fishery: All waters of Catch Areas 20A, 20B,
21A, 21B, 22B, and 22A;

Region 1 - Pot fishery: All waters of Catch Areas 2027, 20B, 21A,
21B, 22B, and Catch Area 22A, except the southwesterly portion of
Catch Area 22A south of a line true west from Lime Kiln Point Light
(48.5159°, -123.1525°) on San Juan Island to the International Boun-
dary, then south of the shoreline of San Juan Island from Lime Kiln
Point Light to Cattle Point (48.4501°, -122.9636°), then south of a
line from Cattle Point to Davis Point (48.4559°, -122.9355°) on Lopez
Island, and south of the shoreline of Lopez Island from Davis Point to
Point Colville (48.4217°, -122.8131°; see (d) of this subsection—Re-
gion 3).

(1) Subregion 1A: All waters of Catch Area 20B west of a line
from Point Doughty (48.7117°, -122.9492°) on Orcas Island to the bell
buoy (48.7649°, -123.0145°) at the International Boundary and all wa-
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ters of Catch Area 22A west of a line projected true north and south
from the western tip of Crane Island (48.5975°, -123.0078°), west of a
line projected from the number 4 marker (48.5223°, -122.9173°) at the
entrance to Fisherman Bay to the southern tip of Shaw Island
(48.5466°, -122.9487°), and north of a line true west from Lime Kiln
Point Light (48.5159°, -123.1525°) on San Juan Island to the Interna-
tional Boundary.

(ii) Subregion 1B: All waters of Catch Area 20B east of a line
from Point Doughty (48.7117°, -122.9492°) on Orcas Island to the bell
buoy at the International Boundary (48.7649°, -123.0145°), and waters
of Catch Area 22A east of a line projected true north and south from
the western tip of Crane Island (48.5975°, -123.0078°), east of a line
projected from the number 4 marker (48.5223°, -122.9173°) at the en-
trance to Fisherman Bay to the southern tip of Shaw Island (48.5466°,
-122.9487°), and east of a line projected true south from Point Col-
ville (48.4217°, -122.8131°), and all waters of Catch Area 21A north
and west of a line from the southern tip of Sinclair Island (48.6097°,
-122.6572°) to Carter Point (48.6404°, -122.6088°) at the southern tip
of Lummi Island.

(iii) Subregion 1C: All waters of Catch Areas 20A, 21B, 22B, and
those waters of Catch Area 21A not included in Subregion 1B.

(b) Region 2-East (2E): All waters of Catch Areas 24A, 24B, 24C,
24D, and Subarea 26A-E (east; subareas defined in subsections (2) and
(3) of this section).

(c) Region 2-West (2W): Waters of Catch Areas 25B, 25C, 25D, and
Subarea 26A-W (west).

(d) Region 3 - Trawl fishery: All waters of Catch Areas 23A, 23B,
23C, 23D, 25A, 25E, and 29.

Region 3 - Pot fishery: All waters of Catch Areas 23A, 23B, 23C,
23D, 25A, 25E, 29, and the southwesterly portion of Catch Area 22A
south of a line true west from Lime Kiln Point Light (48.5159°,
-123.1525°) on San Juan Island to the International Boundary, then
south of the shoreline of San Juan Island from Lime Kiln Point Light
to Cattle Point (48.4501°, -122.9636°), then south of a line from Cat-
tle Point to Davis Point (48.4559°, -122.9355°) on Lopez Island, and
south of the shoreline of Lopez Island from Davis Point to Point Col-
ville (48.4217°, -122.8131°).

(e) Region 4: All waters of Catch Area 26C and 26B, which is
divided into Subareas 26B-1 and 26B-2 (subareas defined in subsection
(2) of this section).

(f) Region 5: All waters of Catch Areas 27A, 27B, and 27C.

(g) Region 6: All waters of Catch Areas 26D, 28A, 28B, 28C, and
28D.

(2) The following areas are defined as Puget Sound Commercial
Shrimp Subareas, shrimp pot harvest: For purposes of Puget Sound
shrimp pot harvest allocation, fishing season, and catch reporting,
catch areas (WAC 220-301-040) are modified as follows:

(a) That portion of Catch Area 22A south of a line true west from
Lime Kiln Point Light (48.5159°, -123.1525°) on San Juan Island to the
International Boundary, then south of the shores of San Juan Island
from Lime Kiln Point Light to Cattle Point (48.4501°, -122.9636°),
then south of a line from Cattle Point to Davis Point on Lopez Island
(48.4559°, -122.9355°), and south of the shoreline of Lopez Island
from Davis Point to Point Colville (48.4217°, -122.8131°) shall be
considered to be part of Catch Area 23A.

(b) Catch Area 23A is divided into four subareas:
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(1) Subarea 23A-E (east): All waters of Catch Area 23A east of
-122.9500° (122°57'W) longitude and north of 48.3750° (48°22.5'N) lat-
itude.

(11) Subarea 23A-W (west): All waters of Catch Area 23A west of
-122.9500° (122°57'W) longitude and north of 48.3750° (48°22.5'N) lat-
itude.

(11i) Subarea 23A-C (central): All waters of Catch Area 23 south
of 48.3750° (48°22.5'N) latitude and east of a line projected 335°
true from the New Dungeness Lighthouse (48.1818°, -123.1103°).

(iv) Subarea 23A-S (south): All waters of Catch Area 23A west of
a line projected 335° true from the New Dungeness Lighthouse
(48.1818°, -123.1103°%).

(c) Catch Area 26A is divided into two subareas:

(1) Subarea 26A-E (east): All waters of Catch Area 26A north and
east of a line projected 110° true from the southern tip of Possession
Point (47.9061°, -122.3846°) on Whidbey Island to the shipwreck loca-
ted 0.8 nautical miles north of Picnic Point (47.8931°, -122.3286°) on
the opposite shore.

(11) Subarea 26A-W (west): All waters of Catch Area 26A south and
west of a line projected 110° true from the southern tip of Possession
Point (47.9061°, -122.3846°) on Whidbey Island to the shipwreck loca-
ted 0.8 nautical miles north of Picnic Point (47.8931°, -122.3286°) on
the opposite shore.

(d) Catch Area 26B 1is divided into two subareas:

(1) Subarea 26B-1: All waters of Catch Area 26B westerly of a
line projected from West Point (47.6619°, -122.4348°) to Alki Point
(47.5763°, -122.4199°).

(ii) Subarea 26B-2: All waters easterly of a line projected from
West Point (47.6619°, -122.4348°) to Alki Point (47.5763°,
-122.4199°).

(3) The following areas are defined as Puget Sound Shrimp Subar-
eas, shrimp trawl harvest: For the purpose of Puget Sound shrimp trawl
harvest allocation and catch reporting, catch areas (WAC 220-301-040)
are modified as follows:

(a) Trawl Subarea 23A East: That portion of Catch Area 23A, east
of a line projected true north from the New Dungeness Lighthouse
(48.1818°, -123.1103°) to the International Boundary.

(b) Trawl Subarea 23A West: That portion of Catch Area 23A, west
of a line projected true north from the New Dungeness Lighthouse
(48.1818°, -123.1103°) to the International Boundary.

(4) The following areas are defined as shrimp beam trawl harvest
areas of special designation:

(a) South ILopez Sound is defined as those waters of Lopez Sound
within Subregion 1B that are south of a line projected true east-west
from the northern tip of Trump Island (48.5064°, -122.8369°).

(b) Rosario Box is defined as that portion of Catch Area 22A
within Subregion 1B that are east of a line proijected along -122.7833°
longitude (east of Blakely Island) and west of a line projected along
-122.7167° longitude (west of Cypress Island) in Rosario Strait.

(c) Lummi-Sinclair Triangle is defined as those waters of Catch
Area 21A north and west of a line from the southern tip of Sinclair
Island (48.6097°, -122.6572°) to Carter Point (48.6404°, -122.6088°)
on Lummi Island.

(5) In shrimp Subregions 1A, 1B, and 1C, all catch must be repor-
ted by catch area and subregion combined (for example 22A-1A).
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AMENDATORY SECTION (Amending WSR 20-04-058, filed 1/30/20, effective
7/1/20)

WAC 220-330-020 Crab, shrimp, crawfish—Gear and gear-related
unlawful acts. General gear requirements:

(1) It is unlawful to take, fish for, or possess crab, shrimp,
and crawfish except by hand or with hand dip nets, ring nets, shell-
fish pots, or any hand-operated, nonmechanized instrument. It is un-
lawful to harvest shellfish in any manner that penetrates the shell.

(2) It is unlawful to set, fish, or pull more than 2 units of
gear per person per day, unless otherwise provided in this subsection.
A unit of gear is defined as a hand dip net, shellfish pot, ring net
or any other instrument used to capture crab, shrimp, or crawfish. A
violation of this subsection is punishable under RCW 77.15.160,
77.15.380, or 77.15.370, depending on the circumstances of the viola-
tion.

(a) In Marine Area 4 east of the Bonilla-Tatoosh line and Marine
Areas 5, 6, 7, 8-1, 8-2, 9, 10, 11, 12, and 13 (Puget Sound), it is
unlawful to set, fish, or pull more than 2 units of crab gear and 2
additional units of shrimp gear per person per day.

(b) In Marine Areas 4, 5, o, 7, 8-1, 8-2, 9, 10, 11, 12, and 13,
it is unlawful for the operator of any boat from which shrimp pots are
set, fished, or pulled to have on board or to fish more than 4 shrimp
pots.

(c) In the Columbia River, it is unlawful to set, fish, or pull
more than 3 units of crab gear per person.

(d) In fresh water, it is permissible to use up to 5 units of
gear per person to fish for crawfish.

(3) It is unlawful to violate the following provisions regarding
unattended shellfish gear:

(a) (1) Unattended shellfish gear must be marked with a buoy that
permanently, visibly, and legibly lists the first and last name and
permanent mailing address of the owner.

(ii) Only one person's name and address may appear on a marker
buoy.

(b) All buoys must consist of durable material. It is unlawful to
use bleach, antifreeze or detergent bottles, paint cans, or any other
container as a buoy.

(c) Buoys must remain visible on the surface at all times, except
during extreme tidal conditions, or unless otherwise authorized under
a permit issued by the director.

(d) Fishers shall use only the amount of line reasonably necessa-
ry to compensate for tides, currents, and weather.

(e) The line attaching a buoy to shellfish gear must be weighted
sufficiently to prevent the line from floating on the water's surface.

((#eF)) (f) Tt is unlawful to use gear that has one or more line
marks or to use multicolor line consistent with requirements for any
other state or federally managed commercial fishery operating in the
U.S. West Coast Exclusive Economic Zone, or in the state waters of
Washington, Oregon, or California.

(g) Violation of this subsection is an infraction, punishable un-
der RCW 77.15.160.

Certified on 11/9/2023 [ 122 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-110

(4) It is unlawful to have more than one unit of unattended gear
attached to a buoy line and buoy, or to fail to have a separate buoy
for each unit of gear. A violation of this subsection is a misdemean-
or, punishable under RCW 77.15.382 Unlawful use of shellfish gear for
personal-use purposes—Penalty.

(5) It is unlawful for any person to operate a shellfish pot not
attached to a buoy bearing that person's name, except that a second
person may assist the pot owner in operation of the gear. A violation
of this subsection is a misdemeanor, punishable under RCW 77.15.180
Unlawful interference with fishing or hunting gear—Penalty.

(6) It is unlawful to fish for or possess shellfish taken for
personal use with shellfish pot gear unless the gear allows for es-
capement using at least one of the following methods:

(a) Attachment of pot 1lid hooks or tiedown straps with a single
strand or loop of untreated, 100 percent cotton twine, hemp, jute, or
sisal no larger than thread size 120 so that the pot 1lid will open
freely if the twine or fiber is broken.

(b) An opening in the pot mesh no less than 3 inches by 5 inches
which is laced or sewn closed with untreated, 100 percent cotton
twine, hemp, jute, or sisal no larger than thread size 120. The open-
ing must be located within the top half of the pot and be unimpeded by
the entry tunnels, bait boxes, or any other structures or materials.

(c) Attachment of pot 1lid or one pot side serving as a pot 1lid
with no more than 3 single loops of untreated 100 percent cotton,
hemp, jute, or sisal no larger than thread size 120 so that the pot
1lid or side will open freely if the twine or fiber is broken.

(d) Use of gear in violation of this subsection is an infraction,
punishable under RCW 77.15.160.

(7) It is unlawful to set shellfish pots in a manner that they
are not covered by water at all times. Use of gear in violation of
this subsection is an infraction, punishable under RCW 77.15.160.

(8) Gear setting and retrieval:

(a) It is unlawful to fish, or place or retrieve gear outside of
open days and hours.

(b) It is unlawful to fail to remove gear prior to the closure of
a fishery.

(c) It is unlawful to fail to remove gear from the water within
one hour after sunset if fishing is not allowed on the next calendar
day.

(d) In waters that are open continuously, shellfish gear may be
left in the water overnight, but may not be set or pulled from a ves-
sel from one hour after official sunset to one hour before official
sunrise in Marine Area 4 east of the Bonilla-Tatoosh line and Marine
Areas 5, 6, 7, 8-1, 8-2, 9, 10, 11, 12, and 13.

(9) Crab pot gear requirements:

(a) All buoys attached to crab gear must be half red or half flu-
orescent red in color and half white in color. Flags and staff, if at-
tached, may be any color. Violation of this subsection is an infrac-
tion, punishable under RCW 77.15.160.

(b) It is unlawful to fish for crab using shellfish pot gear
greater than 13 cubic feet in volume.

(c) It is unlawful to fish for or possess crab taken with shell-
fish pot gear that are equipped with tunnel triggers or other devices
which prevent free exit of crabs under the legal limit unless the gear
is equipped with 2 or more escape rings located in the upper half of
the pot and escape rings are 4 1/4 inches inside diameter or larger,
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except in the Columbia River where escape ring minimum size is 4 in-
ches inside diameter.

(d) It is unlawful to use mesh size smaller than 1 1/2 inches for
crab pots.

(e) Unless otherwise designated, a violation of this subsection
is a violation of RCW 77.15.382. Possession of crab while using gear
in violation of the provisions of this section is a rebuttable pre-
sumption that the crab were taken with such gear.

(10) Shrimp pot gear requirements:

(a) All buoys attached to shrimp gear must be solid yellow or
solid fluorescent yellow in color. Flags and staff, if attached, may
be any color. Violation of this subsection is an infraction, punisha-
ble under RCW 77.15.160.

(b) It is unlawful to take, fish for, or possess shrimp taken
with shellfish pot gear unless the gear meets the following require-
ments:

(i) A shrimp pot may not exceed 10 feet in perimeter and 1 1/2
feet in height.

(ii) The entire top, bottom, and sides of the shrimp pot must be
constructed of mesh material. Use of liners is prohibited.

(iii) Shrimp pot minimum mesh size:

(A) Year-round, Marine Areas 1, 2, 3, and 4 west of the Bonilla-
Tatoosh line and shoreward of 20 fathoms, the minimum mesh size for
shrimp pots is 1/2 inch. Seaward of 20 fathoms, the minimum mesh size
for shrimp pots is 1 inch.

(B) May 1 through October 15, Marine Area 4 east of the Bonilla-
Tatoosh line, and Marine Areas 5, o, 7, 8-1, 8-2, 9, 10, 11, 12, and
13, the minimum mesh size for shrimp pots is 1 inch, with the follow-
ing exception: June 1 through October 15, in any Marine Area or por-
tion thereof that is closed for spot shrimp but open for coonstripe
and pink shrimp, the minimum mesh size for shrimp pots is 1/2 inch.

(C) Half-inch mesh is defined as mesh that a 3/8 inch square peg
will pass through each mesh opening; flexible (web) mesh pots must
have mesh size openings that are a minimum of 1 1/8 inch stretch meas-
ure.

(D) One inch mesh is defined as a mesh that a 7/8 inch square peg
will pass through each mesh opening; flexible (web) mesh pots must
have mesh size openings that are a minimum of 1 3/4 inch stretch meas-
ure.

(iv) Entrance tunnels to shrimp pots may be constructed of any
size mesh material. All entrance tunnels must open into the pot from
the side. The sum of the maximum widths of all entrance tunnel open-
ings must not exceed half of the perimeter of the bottom of the pot.

(v) Unless otherwise designated, a violation of this subsection
is a violation of RCW 77.15.382. Possession of shrimp while using gear
in violation of the provisions of this section is a rebuttable pre-
sumption that the shrimp were taken with such gear.

(c) In the field, it is unlawful for each person harvesting
shrimp to fail to use a separate container to hold their catch and the
container must be in the harvester's presence or identified with the
harvester's name. Violation of this subsection is an infraction, pun-
ishable under RCW 77.15.160.

(d) It is unlawful to dig for or possess ghost or mud shrimp tak-
en by any method except hand operated, nonmechanized suction devices
or dug by hand.
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AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-030 Shellfish harvest logs. (1) Logbook require-
ment: It is unlawful for any vessel operator engaged in the commercial
harvest of crawfish, sea cucumber, sea urchin, scallop, shrimp, or
squid to fail to obtain and accurately and completely maintain the ap-
propriate harvest log available from the Washington department of fish
and wildlife. It is unlawful for any license holder engaged in commer-
cial sand shrimp fishing or operator of mechanical clam digging device
to fail to obtain and accurately and completely maintain the appropri-
ate harvest log available from the Washington department of fish and
wildlife.

(2) Logbook maintenance: It is unlawful for any harvest vessel
operator or license holder engaged in harvest as described in subsec-
tion (1) of this section, to fail to maintain the required harvest
log: Aboard the vessel; at the harvest site; when crawfish, sea cucum-
bers, sea urchins, shrimp, squid, scallops, clams, or sand shrimp are
aboard during transit of a harvest vessel, or are in possession of the
license holder.

(3) Logbook submission and retention: It is unlawful for the ves-
sel operator or license holder, engaged in harvest as described in
subsection (1) of this section, to fail to submit harvest logs for in-
spection upon request by department of fish and wildlife officers or
authorized employees.

(4) It is unlawful for any vessel operator or license holder, en-
gaged in harvest as described in subsection (1) of this section, to
fail to comply with the following methods of logbook submittal and
time frames related to harvest logbook submittal:

(a) Completed harvest logs for crawfish, coastal ocean pink
shrimp, sea cucumber, sea urchin, scallop, Puget Sound shrimp pot and
trawl, and squid must be received by the department within 10 days
following any calendar month in which fishing occurred ( (—reeaired

compteted—harvest—togs—mustbereeeived by —thedepartment) ); however,
vessel operators or license holders may submit logs directly to au-
thorized department employees.

(b) Vessel operators or license holders responsible for submit-
ting logs to the department, as described in subsection (1) of this
section, must maintain a copy of all submitted logs for a period of
three years following the harvest activity. Copies of harvest logs,
which are required to be maintained, must be available for inspection
upon request by department of fish and wildlife officers and author-
ized employees.

(c) Original harvest logs must be maintained and submitted in as-
cending consecutive order of the log serial number.

(5) It is unlawful for any vessel operator or license holder, en-
gaged in harvest as described in subsection (1) of this section, to
fail to send completed harvest logs to the appropriate following mail-
ing address, except as provided for in subsection (4) (a) of this sec-
tion.

For Puget Sound Shrimp Pot and Trawl Harvest Logbooks:
ATTN: PUGET SOUND SHRIMP HARVEST MANAGER
Washington Department of Fish and Wildlife
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375 Hudson St.
Port Townsend, WA 98368.

For Coastal Shrimp Harvest Logbooks:

ATTN: COASTAL SHRIMP HARVEST MANAGER
Washington Department of Fish and Wildlife
48 Devonshire Rd.

Montesano, WA 98563.

For Crawfish Harvest Logbooks:

ATTN: FISH PROGRAM - CRAWFISH HARVEST MANAGER
Washington Department of Fish and Wildlife
P.0O. Box 43150

Olympia, WA 98504-3150.

For Sea Urchin and Sea Cucumber Harvest Logbooks:

ATTN: FISH PROGRAM - SEA URCHIN/SEA CUCUMBER HARVEST MANAGER
Washington Department of Fish and Wildlife

P.0O. Box 43150

Olympia, WA 98504-3150.

For Clam (harvest with mechanical digging devices) Harvest Log-
books:

ATTN: FISH PROGRAM - GEODUCK HARVEST MANAGER

Washington Department of Fish and Wildlife

P.0O. Box 43150

Olympia, WA 98504-3150.

For Scallop Harvest Logbooks:

ATTN: FISH PROGRAM - SCALLOP HARVEST MANAGER
Washington Department of Fish and Wildlife
P.0O. Box 43150

Olympia, WA 98504-3150.

For Squid (Coastal waters) Harvest Logbooks:

ATTN: FISH PROGRAM - COASTAL SQUID HARVEST MANAGER
Washington Department of Fish and Wildlife

P.0O. Box 43150

Olympia, WA 98504-3150.

For Squid (Puget Sound waters) Harvest Logbooks:
ATTN: PUGET SOUND SQUID HARVEST MANAGER
Washington Department of Fish and Wildlife

375 Hudson St.

Port Townsend, WA 98368.

For Coastal Sand Shrimp Harvest Logbooks:

ATTN: COASTAL SAND SHRIMP HARVEST MANAGER

Washington Department of Fish and Wildlife
P.0O. Box 190

Ocean Park, WA 98640-0190.

For Puget Sound Sand Shrimp Harvest Logbooks:
ATTN: PUGET SOUND SAND SHRIMP HARVEST MANAGER
Washington Department of Fish and Wildlife
375 Hudson St.

Port Townsend, WA 98368.

(6) It is unlawful for any harvest vessel operator or license
holder engaged in harvest as described in subsection (1) of this sec-
tion to fail to permanently and legibly record in ink the following
information within the following time frames:
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(a) ( (Shrimp—(ether than Puget Seund shrimpor sand shrimp) or
erawiish—withshellfish pot—gears)) Crawfish:

(1) Before leaving the catch area where harvest occurred, record
the vessel Washington department of fish and wildlife boat registra-
tion number, number of pots pulled, date pulled, soak time, and gear
location; and

(ii) Immediately after delivery of shellfish to an original re-
ceiver, record the weight of all shellfish.

(b) ((Shrimp—with beamtrawl or shrimp—trawl gears)) Puget Sound
shrimp trawl gear:

(1) Before commencing a new tow or prior to leaving the site
where the catch was taken, record the vessel ((+dentity)) name, cur-
rent date of fishing activity, location fished, trawl width, ((Marine
Fish—Sheldfish Maragement—and—Cateh ReportingArea—Fished;)) depth
fished, latitude and longitude to the nearest hundredth of a minute at
the beginning of each tow, tow speed, duration of tow, and estimated
weight of shrimp of each species caught for each tow.

(ii) Immediately after delivery of shrimp to an original receiv-
er ((+)) or ((before—Jteavingthe tast—ecateh site—-of+theday)) the sub-
mission of a fish receiving ticket, if the operator holds a wholesale
fish dealer's license and is the original receiver, record the fish
receiving ticket ((seriad)) number.

(c) Coastal shrimp trawl gear:

(i) Before commencing a new tow, record the vessel name, current
date of fishing activity, depth fished, latitude and longitude to the
nearest hundredth of a minute at the beginning of each tow, duration
of tow, estimated weight of shrimp of each species not retained for
each tow, and estimated weight of shrimp of each species caught for
each tow.

(ii) Tmmediately after delivery of shrimp to an original receiver
or the submission of a fish receiving ticket, if the operator holds a
wholesale fish dealer's license and is the original receiver, record
the fish receiving ticket number.

(d) Sea urchins and sea cucumbers:

(1) Before leaving the harvest site, record the vessel identity,
date, Marine Fish-Shellfish Catch Reporting Area fished, location
fished, depth fished, latitude and longitude to the nearest tenth of a
minute or to the nearest second, and the approximate weight in pounds
of sea urchins or sea cucumbers harvested.

(ii) Upon landing or delivery to an original receiver, the exact
species and weight of sea urchins, as recorded on the shellfish re-
ceiving ticket, must be recorded.

(iii) Upon landing or delivery to an original receiver, the exact
weight of sea cucumbers, as recorded on the shellfish receiving tick-
et, and whether or not prelanded processing occurred ("whole-live" or
"split-drained"), must be recorded.

((#)) (e) Clams, with mechanical digging devices:

(1) Before the end of each day's fishing and departure from the
harvest grounds, record the vessel identity if a harvest vessel is
used in harvest operation, exact location by latitude and longitude to
the nearest thousandths of a minute (recorded in WGS 84 datum), and
date of harvest.

(ii) Weight by each clam species in pounds upon landing or deliv-
ery to an original receiver.

(iii) Weight in pounds of each clam species caught and returned
to the harvest grounds.

((+e})) (f) Scallops:

Certified on 11/9/2023 [ 127 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-110

(1) Before leaving the location where the catch was taken, record
the vessel identity, date, location, and duration of harvest and esti-
mated weight in pounds and species of scallops caught for each tow or
dive hour.

(ii) Upon landing or delivery to an original receiver, the exact
weight in pounds, as recorded on the shellfish receiving ticket, and
species of harvested scallops.

(()) (g) Squid, except when taken incidental to any other law-
ful fishery:

(1) Coastal:

(A) Before leaving the Marine Fish-Shellfish Management and Catch
Reporting Area where taken, the vessel's Washington department of fish
and wildlife boat registration number, gear type, catch area, starting
and ending time of fishing, and numbers of other species caught and
returned.

(B) Weight in pounds of squid upon landing or delivery to an
original receiver.

(ii) Puget Sound:

(A) Before leaving the Marine Fish-Shellfish Management and Catch
Reporting Area where taken, the vessel's Washington department of fish
and wildlife boat registration number, gear type, catch area, location
(nearest landmark, bay, or GPS coordinates), starting and ending time
of fishing, total vessel wattage or lumens of attracting lights, and
numbers of other species caught and returned.

(B) Weight in pounds of squid upon landing or delivery to an
original receiver.

((4ey)) (h) Sand shrimp (Puget Sound and coastal), except when
taken incidental to other lawful fishery:

(1) Prior to leaving the harvest site, the location or identifi-
cation number of the harvest tract, date of harvest, number of
trenches pumped, average length and width of trenches (yards), total
number of sand shrimp retained (dozens).

(ii) At the time of delivery to an original receiver, total num-
ber of sand shrimp sold (dozens), and the name of the sand shrimp buy-
er.

(( i i 7
a—Puget—Seunds)) (i) Puget Sound shrimp pot:

(1) Prior to leaving the harvest site, the name of vessel opera-
tor, license number, the vessel's Washington department of fish and
wildlife boat registration number, buoy brand, date, phone number, pot
mesh size, pull date, groundline length, number of pots pulled, depth
fished, soak time, gear location (including latitude and longitude to
the nearest hundredth of a minute), Shrimp Management Unit fished (re-
gion, subregion, catch area, subarea), species targeted, sorted catch
estimates, and weight (s) in pounds of catch ( (—eard—sheltfish reeceiving
tieket—mumber)). A separate weight for each species caught and re-
tained must be recorded. Any time that gear is deployed the location

must be recorded. For pots deployed on a ((greuvwmd—3dime—beth)) ground-

line, the start ((ame—end)) location((s)) for each string must be pro-
vided.

(ii) Immediately after delivery of shrimp to an original receiv-
er ( (—er—Pbefore—Feavingthe Jast—eateh siteof the day if+theoperator
K 1 da ~ ok 1 a Faabh A~ B P 14~ o PN B R 2N B SN B b P 2 o 17 r n
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dersement—and—is—the—eoriginal—reeceiver)), record the fish receiving
tick ((seriat)) number.

7) Violation of this section as it relates to failing to report
required information or failing to submit log books is punishable un-
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der RCW 77.15.280 reporting of fish or wildlife harvest. Violation of
this section as it relates to knowingly providing false or misleading
information is punishable under RCW 77.15.270, providing false infor-
mation.

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-455 Commercial crab fishery—Seasons and areas—Puget
Sound. The open times and areas for commercial crab fishing in Puget
Sound are as follows:

(1) It is unlawful to fish for, take, or possess crab for commer-
cial purposes except during open commercial crab harvest seasons and
from open commercial crab management units as set by emergency rule.
Commercial crab fishing will be open from one hour before sunrise to
one hour after sunset during open seasons, except as provided below.

(2) The following areas are closed to commercial crab fisheries
regulated by the department:

(a) Crab Management Regions 4, 5, and 6 (WAC 220-320-110).

(b) Those waters of Marine Fish-Shellfish Management and Catch
Reporting Area 20A in Lummi Bay east of a line projected from Sandy
Point Light No. 2 (48.7868°, -122.7124°) to Gooseberry Point
(48.7324°, -122.6728°).

(c) Those waters of Marine Fish-Shellfish Management and Catch
Reporting Area 21A in Bellingham Bay west of a line projected from the
exposed boulder off the southeast portion of Point Francis (48.6973°,

-122.6073°) to the old pilings at Stevie's Point ((40-2—miles——pnorth
oot £ + 1 ottt sl s + 1 Teoaha b A~ g T 2 m + o + 1] o ~
VvV o O . CIT t/U_LJ.J.L_, AEEY 1 CIT 1T J.L_Lvll TTT T t/_Lt/ i S A TTT ey CTIT o LT
. o o o o
THinres—48-7682 1225282} )) (48.7765°, -122.5523").

(d) Those waters of Marine Fish-Shellfish Management and Catch
Reporting Area 24A east of a line projected true north from the most
westerly tip of Skagit Island (48.4131°, -122.5814°) and extending
south to the most westerly tip of Hope Island (48.3959°, -122.5788°),
thence southeast to Seal Rocks (48.3737°, -122.5634°), thence south-
east to the green can buoy (Buoy No. 5; 48.3630°, -122.5510°) at the
mouth of Swinomish Channel, thence easterly to the western tip of Goat
Island (48.3630°, -122.5386°).

(e) Those waters of Marine Fish-Shellfish Management and Catch
Reporting Area 24B inside a line projected from Priest Point
(48.0322°, -122.2274°) to the five-meter tower (48.0156°, -122.2707°)
between Gedney (Hat) Island and Priest Point, thence northwesterly on
a line between the five-meter tower and Barnum Point (48.1935°,
-122.4625°) to the intersection (48.1353°, -122.3999°) with a line
projected true west from Kayak Point (48.1351°, -122.3678°), thence
east to shore.

(f) Those waters of the Dungeness Bay Crustacean Special Manage-
ment Area (WAC 220-320-120).

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-530 Commercial shrimp trawl fishery—Puget Sound.
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License

(1) It is unlawful to take, fish for, land, or deliver shrimp
taken for commercial purposes with trawl gear from Puget Sound waters
without a valid Puget Sound shrimp trawl license and a shrimp trawl
permit, issued annually by the director, and without complying with
all provisions of a Puget Sound shrimp trawl fishery permit.

A Puget Sound shrimp trawl license will only be issued to an in-
dividual who is a natural person, and this person shall be the primary
operator. Holders of Puget Sound shrimp trawl licenses may designate a
single alternate operator per license.

Trawl gear and area restrictions

(2) It is unlawful to fish for shrimp for commercial purposes in
Puget Sound using trawl gear except during seasons opened by emergency
rule and authorized by a permit issued by the director.

It is unlawful to operate shrimp beam trawl gear in Puget Sound
from one hour after official sunset to one hour before official sun-
rise.

(3) It is unlawful to retain spot shrimp with trawl gear.

(4) Gear restrictions - Beam trawl gear is the only lawful trawl
gear type permitted for Puget Sound. ( (Bse—ef—eotter—trawlt—gear—or—oth

EVSE

11111

r—Erawl—gear—types—is—uantawiud+) )

(a) Maximum beam width in Marine Fish-Shellfish Management and
Catch Reporting Areas 20A, 20B, 21A, and 22A is 25 feet.

(b) Maximum beam width in Marine Fish-Shellfish Management and
Catch Reporting Areas 23A (trawl Catch Area 23A; WAC 220-320-140),
23B, 23C, 25A, and 29 is 060 feet.

— KR, .

o P NN N N N E R
tosed—year—round-

+))) Depth restrictions - It is unlawful to fish for shrimp with
beam trawl gear in waters shallower than the following:

(a) 100 feet in Puget Sound.

(b) 120 feet in Catch Area 20A.

(6) Closed areas — It is unlawful to fish for shrimp with beam
trawl gear year-round in the following areas:

(a) Catch Area 21A except those waters of the Lummi-Sinclair Tri-
angle, as defined in WAC 220-320-140(4).

(b) Catch Areas 21B, 22B, and those waters of Catch Area 20A
north and east of a line from Point Roberts Light (48.9716°,
-123.0838°) to Sandy Point Light, at the Lummi Reservation (48.7868°,
-122.7124°) .

(c) Subregion 1A, as defined in WAC 220-320-140 (1) (a) (i).

(d) Discovery Bay Shrimp District, as defined in WAC 220-320-120
(1) (b) .

(e) Sequim Bay CSMA, as defined in WAC 220-320-120(6) .

(f) Catch Area 23D.

(7) Area restrictions — The following areas are closed from the
season opening through the dates described in the following para-
graphs.

(a) Catch Area 20A outside of those waters north and east of a
line from Point Roberts Light (48.9716°, -123.0838°) to Sandy Point
Light at the Lummi Reservation (48.7868°, -122.7124°) are closed
through July 31st.
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AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-420 Commercial crab fishery—Unlawful acts. (1)
Crab size and sex restrictions. It is unlawful for any person acting
for commercial purposes to take, possess, deliver, or otherwise con-
trol:

(a) Any female Dungeness crab; or

(b) Any male Dungeness crab measuring less than 6-1/4 inches,
caliper measurement, at the widest part of the shell immediately in
front of the points (tips).

(2) Violation of subsection (1) of this section is a gross misde-
meanor or class C felony depending on the value of fish or shellfish
taken, possessed, or delivered, punishable under RCW 77.15.550 (1) (c).

(3) Incidental catch may not be retained. It is unlawful to re-
tain salmon, food fish, or any shellfish other than octopus that is
taken incidental to any commercial crab fishing.

(4) Net fishing boats must not have crab on board. It is unlawful
for any person to possess any crab on board a vessel geared or equip-
ped with commercial net fishing gear while fishing with the net gear
for commercial purposes or while commercial quantities of food fish or
shellfish are on board. Violation of this subsection is a gross misde-
meanor or class C felony punishable under RCW 77.15.550(1), depending
on the quantity of crab taken or possessed.

(5) Area must be open to commercial crabbing. It is unlawful for
any person to set, maintain, or operate any baited or unbaited shell-
fish pots for taking crab for commercial purposes in any area or time
that is not open for commercial crabbing by rule of the department,
except when acting lawfully under the authority of a valid gear recov-
ery permit as provided in WAC 220-340-450.

(6) Violation of subsection (5) of this section is a gross misde-
meanor or class C felony punishable under RCW 77.15.550, or a gross
misdemeanor punishable under RCW 77.15.522 depending on the circum-
stances of the violation.

(7) When it is unlawful to buy or land crab from the ocean with-
out a crab vessel inspection. It is unlawful for any fisher or whole-
sale fish buyer to land or purchase Dungeness crab taken from Grays
Harbor, Willapa Bay, the Columbia River, or Washington coastal or ad-
jacent waters of the Pacific Ocean from any vessel that has not been
issued a Washington crab vessel inspection certificate during the
first 30 days following the opening of a coastal crab season.

(a) Authorized department personnel will perform inspections for
Washington crab vessel inspection certificates no earlier than 12
hours prior to the opening of the coastal crab season and during the
following 30-day period.
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(b) A Washington crab vessel inspection certificate may be issued
to vessels made available for inspection at a Washington coastal port
that:

(1) Are properly licensed commercial crab fishing; and
(ii) Contain no Dungeness crab on board the vessel.
(8) Violation of subsection (7) of this section is a gross misde-

meanor, punishable under RCW 77.15.550 (1) (a) Violation of commercial
fishing area or time—Penalty.

(9) Barging of crab pots by undesignated vessels. It is unlawful
for a vessel not designated on a Dungeness crab coastal or Puget Sound
fishery license to deploy crab pot gear except under the following
conditions:

(a) Coastal

(i) The vessel deploys pot gear only during the 73-hour period
immediately preceding the season opening date and during the 48-hour
period immediately following the season opening date;

(ii) The undesignated vessel carries no more than 250 crab pots
at any one time; and

(iii) The primary or alternate operator of the crab pot gear
named on the license associated with the gear is on board the undesig-
nated vessel while the gear is being deployed.

(b) Puget Sound

(i) The vessel deploys pot gear only during the 48-hour period
immediately following the initial season opening date and time;

(1ii) The primary or alternate operator designated on the license
associated with the barged gear is on board the nondesignated vessel
("barge" vessel) while the gear is being deployed; and

(iii) The Puget Sound commercial crab license holder who owns the
gear intended for barging has provided notice to the department via
email at crab.report@dfw.wa.gov at least 24 hours in advance of the
fishery opening date. Notice must include the following information:

(A) Name and license number (s) of the owner of the gear being
barged;

(B) Name of the designated primary operator, if different from
the licensed owner;

(C) Name of the alternate operator, if used to deploy pots from a
nondesignated vessel;

(D) Buoy brand number and number of pots to be deployed from a
nondesignated vessel;

(E) Name and identification numbers (WN and/or Coast Guard) of
the nondesignated vessel;

(F) Puget Sound Crab Management Region or set location.

(10) Violation of subsection (9) of this section is a gross mis-
demeanor or class C felony punishable under RCW 77.15.500 Commercial
fishing without a license—Penalty, depending on the circumstances of
the violation.

(11) Storing crab prior to delivery to an original receiver, Pu-
get Sound. It is unlawful for a Puget Sound commercial crab license
holder to store crab off-vessel prior to delivery to an original re-
ceiver, except under the following conditions:

(a) It is unlawful to store crab, off-vessel or on-vessel, for
more than 10 days ((prier—%e)) without making a delivery to an origi-
nal receiver.

(b) All crab that have been removed from a vessel and are not im-
mediately delivered to an original receiver must be stored in contain-
ers labeled with the following:
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(1) Fisher name;

(1i) WDFW-issued vessel ID number;

(1ii) Puget Sound commercial crab license number;

(iv) Date of harvest;

( (HF—Anr——estimateof pounds—of—erab—econtaineds

-Hi+ir—Fi+ther—+the)) (v) The guantity of pounds of crab retained by
Crab Management Region or by Marine Fish-Shellfish (MFSF) Catch Re-

porting Area ((er—theEtrobMaragement Region—Fromwhich—+the—ecateh—ori—

(())) (vi) Containers used for storing crab removed from a
vessel and not delivered to an original receiver by 5:00 p.m. of the
day following the day of harvest must additionally be labeled with the
commercial fish and shellfish transportation ticket number(s).

(c) Storage of crab is subject to the reporting requirements de-
scribed in WAC 220-352-340.

(12) Electronic monitoring system (EM system) is defined as a
vessel monitoring system that automatically determines a vessel's po-
sition, records individual pot retrieval via a hydraulic pressure
reading, and transmits this information to an EM system service pro-
vider. The service provider receives the transmission and provides au-
tomated data access to the Pacific States Marine Fisheries Commission
(PSMFC) in a format consistent with PSMFC specifications where it is
available to WDFW for management and enforcement.

(a) The department has published a compliance guide for the EM
system which provides additional information and instructions to fol-
low in complying with this requlation and is incorporated by reference
herein. The guide can be obtained by contacting the EM program manag-
er: 48 Devonshire Road, Montesano, WA 98563; phone: 360-249-4628;
email: coastal.crab.EM@dfw.wa.gov or wdfw.wa.gov/fishing/commercial/
crab/coastal.

(b) It is unlawful for the operator of a vessel designated to a
coastal Dungeness crab license that is used to commercial fish for
coastal Dungeness crab as defined by WAC 220-340-400 to fail to:

(1) Obtain an EM system that is capable of recording and trans-
mitting vessel location and hydraulic pressure readings and have it
installed on board the vessel designated to the coastal Dungeness crab
license. The operating requirements for the EM system are as follows:

(A) The EM system must accurately record the vessel's position at
least once every minute.

(B) The EM system must transmit the vessel location data to the
service provider at least once every hour.

(C) A hydraulic pressure sensor must be installed on the main
high pressure supply line between the hydraulic pump and the crab
block of a vessel that controls it such that recorded pressure read-
ings show pressure increases during pot hauling activity.

(D) The hydraulic pressure sensor must accurately record a pres-
sure reading at least once every 10 seconds.

(E) The EM system must transmit hydraulic pressure sensor read-
ings at least once every hour.

(F) If the EM system can determine when a vessel is moored, the
EM system may automatically decrease the position and hydraulic pres-—
sure recording rate to at least once every hour.

(G) The EM system must be able to store vessel position and hy-
draulic pressure data in the event of service coverage interruption.
Once service is restored, the system must transmit stored data to the
service provider.
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(H) The EM system must include a feedback mechanism to indicate
to the vessel operator that the system is operational.

(1i) Arrange for an EM system service provider to receive and re-
lay transmissions to Pacific States Marine Fisheries Commission
(PSMFC) in a format consistent with PSMFC specifications.

(A) The following data fields must be provided to the PSMFC when-
ever a new system is installed, or new data transmissions begin: Ves-
sel coast guard number, WDFW vessel registration number, state of reg-
istration, serial number or unigque identifier linked to the EM system,
EM service provider name, name of the make and model of the EM system,
date the system was installed or started transmitting data, date the
system was removed or stopped transmitting data.

(B) The following data fields must be recorded by the EM system
and relaved to the PSMFC every hour: Serial number or unique identifi-
er linked to the EM system, date, time, latitude, longitude, pressure
reading from sensor, speed, vessel name.

(1ii) Activate the EM system and submit an EM system activation
report to WDFW before the vessel is used to fish in the coastal com-
mercial Dungeness fishery. Commercial crab fishing is defined in WAC
220-340-400. An activation report must be submitted to WDFW under the
following circumstances:

(A) Annually before gear is deployved at the start of each coastal
commercial Dungeness crab season.

(B) When an EM system is reactivated following a reinstallation.

(C) When there is a change in service provider.

(D) When any changes are made to the information required in the
EM activation report.

(iv) Operate and maintain the EM system in good working order
continuously, 24 hours a day when a vessel is fishing for coastal com-
mercial crab, as defined in WAC 220-340-400, in the Washington coastal
commercial Dungeness crab fishery unless the vessel is operating under
an exemption provided under (b) (v) (A), (B), (C), or (b) (vi) (A) or (B)
of this subsection.

(v) Request and secure an EM exemption permit when there is an
interruption in the EM system function and comply with the require-
ments of this subsection and the terms of the EM exemption permit.
Vessels required to operate and maintain an EM system under (b) of
this subsection may be temporarily exempt from this requirement if a
valid WDFW EM exemption permit is received from WDFW. An exemption is
only authorized for the period specified on the permit. The exemption
permits are as follows:

(A) EM system failure exemption permit. Vessels required to oper-—
ate and maintain an EM system under (b) of this subsection may be tem-
porarily exempt from EM system requirements in situations due to an EM
system failure, or hydraulic pressure sensor failure by obtaining an
EM system failure exemption permit. In the event a system failure ex-—
emption permit is granted by WDFW, the operator of the vessel must
submit a harvest logbook per WAC 220-340-460 and use electronic navi-
gational equipment (including, but not limited to, chart plotters,
hand-held global positioning systems, etc.) to record a track line of
the vessel's movements while commercial crab fishing, and track line
information must be made available to WDFW officers or authorized em-
plovees immediately upon request and retained for 30 days. Reguests
for multiple exemption permits for a single vessel within a season
will be reviewed and approved at the discretion of WDEFW.

(B) Haul out exemption permit. Vessels required to operate and
maintain an EM system under (b) of this subsection may be temporarily
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exempted from EM requirements when it is anticipated that a vessel's
EM system will be inoperable due to removing the vessel from the water
for less than 14 days and coastal commercial Dungeness crab gear will
remain lawfully deploved by obtaining a "Haul Out Exemption Permit"
from WDFW.

(C) Emergency exemption permit: Vessels required to operate and
maintain an EM system under (b) of this subsection may be exempt from
EM requirements in emergency situations rendering the vessel's EM sys-
tem inoperable for less than 14 days including, but not limited to,
fire, flooding, or extensive physical damage to critical areas of the
vessel by obtaining an emergency exemption permit from WDEW.

(D) To request an exemption permit described in (b) (v) of this
subsection, a vessel owner must contact WDFW. For an exemption permit
to be valid, a request must be received by WDFW as soon as it is appa-
rent that there is a system failure or emergency or at least 2 hours
before a haul out exemption is needed.

(vi) Submit a long-term departure exemption report. A vessel that
is required to operate and maintain an EM system under (b) of this
subsection may be exempt from this requirement if a long-term depar-
ture exemption report is submitted to WDFW in compliance with all the
conditions described in (b) (vi) (A), (B), or (C) of this subsection.
The basis for a long-term departure exemption report are as follows:

(A) Suspension of fishing operations. Vessels required to operate
and maintain an EM system under (b) of this subsection may be exempted
from EM system reqguirements when the vessel has concluded fishing for
coastal commercial Dungeness crab for the current season or has sus-—-
pended fishing operations such that all commercial gear is removed
from waters open to the coastal Dungeness crab fishery.

(B) Emergency. Vessels required to operate and maintain an EM
system under (b) of this subsection may be exempted from EM system re-
guirements in emergency situations rendering the vessel's EM system
inoperable for more than 14 days including, but not limited to, fire,
flooding, or extensive physical damage to critical areas of the ves-
sel, and the vessel will not resume fishing for coastal commercial
Dungeness crab for the remainder of the current season.

(C) Long—-term departure reports must be received by WDFW no later
than 24 hours after a vessel has concluded fishing for the season.

(vii) Contact WDFW immediately if transmission of position and
pressure sensor readings have been interrupted and no more than 24
hours after being notified by WDFW that position and pressure sensor
readings are not being received, by notifving the EM prodgram manadger,
phone: 360-249-4628, or email coastal.crab.EMQ@dfw.wa.gov.

(viii) Make the EM system available for inspection by WDEFW en-—
forcement personnel, USCG personnel, or any authorized employee upon
request.

(ix) Ensure that the EM system or signal is not interfered with,
tampered with, disabled, or destroyed and is operated and maintained
according to the EM system provider instructions.

(x) Pay all charges levied by the service provider as necessary
to ensure continuous operation of the EM system.

(13) Violation of subsection (12) of this section is a gross mis-—
demeanor punishable under RCW 77.15.520 Commercial fishing—Unlawful
gear or methods—Penalty.
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AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-430 Commercial crab fishery—Gear requirements. (1)
Buoy tag and pot tag required.

(a) It is unlawful to place in the water, pull from the water,
possess on the water, or transport on the water any crab buoy or crab
pot without an attached buoy tag and pot tag that meet the require-
ments of this section, except as provided by (b) and (c) of this sub-
section. A violation of this subsection is punishable under RCW
77.15.520 Commercial fishing—Unlawful gear or methods—Penalty.

(b) Persons operating under a valid coastal gear recovery permit
as provided in WAC 220-340-440 may possess crab pots or buoys missing
tags or bearing the tags of another license holder, provided the per-
mittee adheres to provisions of the permit. Failure to adhere to the
provisions of the permit is a gross misdemeanor, punishable under RCW
77.15.750 Unlawful use of a department permit—Penalty.

(c) Persons operating under a valid coastal gear transport permit
as provided in WAC 220-340-440 may possess crab pots or buoys bearing
the tags issued by another state, provided the permittee adheres to
provisions of the permit. Failure to adhere to the provisions of the
permit is a gross misdemeanor, punishable under RCW 77.15.750 Unlawful
use of a department permit—Penalty.

(2) Commercial crab fishery pot tag requirements: Each shellfish
pot used in the commercial crab fishery must have a durable, nonbiode-
gradable tag securely attached to the pot that is permanently and
legibly marked with the license owner's name or license number and
telephone number. If the tag information is illegible, or the tag is
lost for any reason, the pot is not in compliance with state law. A
violation of this subsection is punishable under RCW 77.15.520 Commer-—
cial fishing—Unlawful gear or methods—Penalty.

(3) Commercial crab fishery buoy tag requirements.

(a) The department issues crab pot buoy tags to the owner of each
commercial crab fishery license upon payment of an annual buoy tag fee
per crab pot buoy tag. Prior to setting gear, each Puget Sound crab
license holder must purchase 100 tags, and each coastal crab fisher
must purchase 300 or 500 tags, depending on the crab pot limit as-
signed to the license.

(b) In coastal waters, except if authorized by permit issued by
the director, each crab pot must have the department-issued buoy tag
securely attached to the first buoy on the crab pot buoy line (the
buoy closest to the crab pot), and the buoy tag must be attached to
the end of the first buoy, at the end away from the crab pot buoy
line.

(c) In Puget Sound, except if authorized by permit issued by the
director, all crab buoys must have the department-issued buoy tag at-
tached to the outermost end of the buoy line.

(d) If there is more than one buoy attached to a pot, only one
buoy tag is required.

(e) All remaining, undeployed buoy tags per license per region
must be onboard the designated vessel and available for immediate in-
spection by the department, except under the following conditions: The
holder or alternate operator of a Puget Sound crab license has de-
clared, as permitted under (f) of this subsection, that deployed tags
have been lost and are unrecoverable, under penalty of perjury, and
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has been granted permission by the department to use undeployed buoy
tags as a replacement.

(f) Replacement crab buoy tags.

i) Puget Sound:
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are required to request permission to use undeployved buoy tags in the
event deployed buoy tags are lost and are unrecoverable. Requests to
use undeployed buoy tags must state the number of buoy tags lost, the
location and date where the licensee last observed lost gear or tags,
and the presumed cause of the loss. Reguests must be made using a de-
partment provided electronic form.

(ii) Coastal: The department only issues replacement buoy tags
for the coastal crab fishery in the case of extraordinary loss or on a
case-by-case basis. Replacement buoy tags will not be issued in excess
of the license holder's permanent pot limit.

(4) A violation of subsection (3) of this section is a gross mis-
demeanor, punishable under RCW 77.15.520 Commercial fishing—Unlawful
gear or methods—Penalty.

(5) Commercial crab fishery buoy requirements.

(a) All buoys attached to commercial crab gear must consist of a
durable material and remain floating on the water's surface when 5
pounds of weight is attached, unless otherwise authorized by permit
issued by the director.

(b) It is unlawful to use bleach, antifreeze or detergent bot-
tles, paint cans, or any other container as a buoy. The line attaching
a buoy to shellfish gear must be weighted sufficiently to prevent the
excess line from floating on the water's surface.

(c) No buoys attached to Puget Sound or coastal commercial crab
gear ((ia—Puget—Seurd)) may be both red and white in color unless a
minimum of 30 percent of the surface of each buoy is also prominently
marked with an additional color or colors other than red or white. Red
and white colors are reserved for personal use crab gear as described
in WAC 220-330-020.

(d) It is unlawful for any coastal or Puget Sound commercial
Dungeness crab fishery license holder to fish for crab unless the 1i-
cense holder has registered the buoy brand and buoy color(s) to be
used with the license. The license holder, or alternate operator, must
register the buoy brand and buoy color(s) to be used with the license
each crab season using the WDFW online registration form. In the event
that a license is transferred to another vessel or owner in the same
season, the license holder must reregister the buoy brand and buoy
color(s) to be used with the license for the remainder of that crab
season. A license holder may register only one unique buoy brand and
one unigque buoy color scheme with the department per license. Persons
holding more than one state license must register buoy color(s) for
each license that are distinctly different. The buoy color(s) will be
shown in a color photograph.

(1) All buoys fished under a single license must be marked in a
uniform manner with one buoy brand number registered by the license
holder with the department and be of identical color or color combina-
tions, unless otherwise authorized by permit issued from the director.
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(ii) It is unlawful for a coastal Dungeness crab fishery license
holder to fish for crab using any other buoy brand or color(s) than
those registered with and assigned to the license by the department.

(6) ((cCoastal)) Commercial crab fishery line requirements.

(a) All crab pots used in ((Ehe—eeastat)) any Dungeness crab
fishery shall be set up to use only the amount of line reasonably nec-
essary to compensate for tides, currents, and weather.

(b) (1) It is unlawful for a coastal Dungeness crab fishery 1li-
cense holder to use line that connects the main buoy to the crab pot
that is not marked sufficiently to identify it as gear used exclusive-
ly in the Washington coastal Dungeness crab fishery.

(ii) For each shellfish pot used in the Washington coastal com-
mercial Dungeness crab fishery and rigged with line, that line must be
marked with no less than 12 continuous inches of red in at least two
places. At a minimum, 12 continuous inches of line must be marked in
red, no more than one fathom from the main buoy and no more than one
fathom from the pot.

(7) Violation of subsection (5) of this section is a gross misde-
meanor, punishable under RCW 77.15.520 Commercial fishing—Unlawful
gear or methods—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-340-460 Commercial crab fishery—Coastal Dungeness crab
logbook requirements. (1) It is unlawful for any vessel operator en-
gaged in fishing for Dungeness crab in the coastal commercial fishery
without a fully operational electronic monitoring system to fail to
have in possession, and to complete a department-issued paper or a de-
partment-approved electronic logbook for all fishing activity occur-
ring in Grays Harbor, Willapa Bay, the Columbia River, or the Pacific
Ocean waters for all crab deliveries to a Washington port. Fully op-
erational means the electronic monitoring system is collecting, stor-
ing, and transmitting data per WAC 220-340-420(12). For the purposes
of this section, "delivery" is defined as provided in RCW 77.65.210.

(2) It is unlawful for any vessel operator engaged in fishing
without a fully operational electronic monitoring system to fail to
comply with the following method and time frame related to harvest
logbook submittal and record keeping:

(a) The department must receive a copy of the completed logbook
sheets or electronic fields within ((¥en)) 10 days following any
( (eatendar—monthin—whiech fishingoeceurred)) landing made by a vessel
while fishing for Dungeness crab in the coastal commercial fishery
without a fully operational electronic monitoring system. Completed
Dungeness crab harvest ((+egs)) logbooks must be ((semt)) submitted to
the ((felteowing—addresss)) Washington department of fish and wil-
dlife (( i : a+—Puagere ab—Manager—48Poevonshire Rd-
Mentesanre—WA—98563)) using a WDFW logbook drop box or the following
electronic mail address: coastal.crab.EM@dfw.wa.gov.

(b) Vessel operators engaged in fishing for Dungeness crab in the
coastal commercial fishery and without a fully operational electronic
monitoring system must complete a logbook entry for each day fished
prior to offloading. Vessel operators responsible for submitting
((+eogs)) harvest logbooks to the department must maintain a copy of

’
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all submitted ((+egs)) harvest logbooks for no less than three years
after the fishing activity ended.

(c) Vessel operators can obtain paper logbooks by contacting the
department's coastal Dungeness crab manager at 360-249-4628 or at
coastal.crab.EM@dfw.wa.gov.

(3) A violation of this section is an infraction, punishable un-
der RCW 77.15.160.

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-340-510 Commercial ocean spot shrimp pot fishery—Coast-
al waters. It is unlawful to fish for, possess, or deliver ocean spot
shrimp (Pandalus platyceros) taken for commercial purposes from state
waters west of the Bonilla-Tatoosh line, or from offshore waters, ex-
cept as provided for in this section:

License and area

(1) It is unlawful to fish for, possess, or deliver spot shrimp
taken for commercial purposes from state waters west of the Bonilla-
Tatoosh line, or from offshore waters, unless the fisher has a valid
Washington-coastal spot shrimp pot fishery license. A violation of
this subsection is punishable under RCW 77.15.500, Commercial fishing
without a license—Penalty.

(2) It is unlawful to fish for or possess spot shrimp or to set
spot shrimp gear in waters of the Pacific Ocean adjacent to the state
of Oregon without the licenses or permits required to commercially
fish for spot shrimp within the state waters of Oregon. A violation of
this subsection is punishable under RCW 77.15.550, Violation of com-
mercial fishing area or time—Penalty.

Season

(3) It is unlawful to fish for, take, or possess spot shrimp on
board a commercial fishing vessel, except from March 15 through Sep-
tember 15 of each year. A violation of this subsection is punishable
under RCW 77.15.550, Violation of commercial fishing area or time—
Penalty.

(4) The total allowable catch of spot shrimp taken from waters
west of the Bonilla-Tatoosh line and from offshore waters during a
calendar year is 200,000 pounds round weight. Of this 200,000 pounds
round weight, no more than 100,000 pounds can be taken south of 47 de-
grees 04.00' N. latitude, and no more than 100,000 pounds can be taken
north of 47 degrees 04.00' N. latitude.

Gear

(5) It is unlawful to fish with spot shrimp pot gear for commer-
cial purposes if the pots exceed a maximum 153-inch bottom perimeter
and a maximum 24-inch height. It is unlawful to possess spot shrimp
taken with spot shrimp pot gear that exceeds a maximum 153-inch bottom
perimeter and a maximum 24-inch height.

(a) Shrimp pot gear must be constructed with net webbing or rigid
mesh. At least 50 percent of the net webbing or mesh covering the
sides of the pot must easily allow passage of a seven-eighths inch di-
ameter dowel.
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(b) Pot gear is required to have an escape mechanism as provided
for in WAC 220-340-060.

(c) Set line end marker buoys must be floating and visible on the
surface of the water, equipped with a pole, flag, radar reflector, and
operating light, and marked with the clear identification of the 1i-
cense holder and the vessel designated on the coastal spot shrimp pot
license.

(d) Fishers shall use only the amount of line reasonably necessa-
rv to compensate for tides, currents, and weather.

(6) It is unlawful to fish for spot shrimp for commercial purpo-
ses with more than a maximum of 500 pots. It is unlawful to possess
spot shrimp taken for commercial purposes with more than a maximum of
500 pots.

(7) It is unlawful to use gear that has one or more line marks or
to use multicolor line consistent with reqguirements for any other
state or federally managed commercial fishery operating in the U.S.
West Coast Exclusive Economic Zone, or in the state waters of Washing-
ton, Oregon, or California.

(8) A violation of subsection (5) or (6) of this section is pun-
ishable under RCW 77.15.520, Commercial fishing—Unlawful gear or
methods—Penalty.

Incidental catch

((E8F)) (9) It is unlawful for persons fishing in any coastal
spot shrimp fishery to deliver spot shrimp while having on board the
fishing vessel any bottomfish taken in the coastal bottomfish fishery
under WAC 220-355-100.

((#5%¥)) (10) It is unlawful to retain any species of finfish or
shellfish taken with spot shrimp pot gear, except octopus, squid, or
up to 50 pounds round weight of other shrimp species taken incidental-
ly with spot shrimp pot gear.

((+63)) (11) A violation of subsection ((3)F)) (9) or ((423))
(10) of this section is punishable under RCW 77.15.550, Violation of
commercial fishing area or time—Penalty.

Harvest logs

((3++Hr)) (12) It is unlawful for any spot shrimp pot fishery 1li-
cense holder or vessel operator engaged in fishing for spot shrimp in
the coastal commercial spot shrimp fishery to fail to complete a de-
partment-issued harvest log for all fishing activity in state or off-
shore waters.

((=£2r)) (13) It is unlawful for any vessel operator engaged in
fishing for spot shrimp for commercial purposes to fail to comply with
the following method and time frame related to harvest log submittal
and recordkeeping:

(a) Completed harvest logs must be submitted so that the depart-
ment receives them within ((¥er)) 10 days following any calendar month
in which fishing occurred. Washington-coastal spot shrimp pot license
holders can submit the completed harvest logs to a WDEFW employee upon
request, or mail the completed harvest logs to Washington Department
of Fish and Wildlife, Attention: Coastal Spot Shrimp Manager, 48 Dev-
onshire Rd., Montesano, WA 98563.

(b) Washington-coastal spot shrimp pot license holders or vessel
operators engaged in fishing for spot shrimp in the coastal commercial
fishery must complete a harvest log entry for each day fished, prior
to offloading the spot shrimp. Washington-coastal spot shrimp pot 1i-

Certified on 11/9/2023 [ 141 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-110

cense holders must maintain a copy of all submitted harvest log en-
tries for no less than three years after the fishing activity ended.

(c) Washington-coastal spot shrimp pot license holders or vessel
operators can obtain a harvest logbook by contacting the department's
coastal spot shrimp manager at 360-249-4628.

((3=y)) (14) A violation of subsection ((Hr)) (12) or ((+2r))
(13) of this section is a misdemeanor, punishable under RCW 77.15.280,
Reporting of fish or wildlife harvest—Rules violation—Penalty.

Permit

((+4)) (15) Tt is unlawful to fish for, retain, land, or deliv-
er spot shrimp taken with pot gear for commercial purposes without a
valid coastal spot shrimp pot fishery permit.

((5y)) (16) It is unlawful to take, retain, land, or deliver
any spot shrimp taken with pot gear without complying with all provi-
sions of a coastal spot shrimp pot fishery permit.

((6)>)) (17) A violation of subsection ((+3+43)) (15) or ((+5)))
(16) of this section is punishable under RCW 77.15.750, Unlawful use
of a department permit—Penalty.

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-340-520 Commercial shrimp pot fishery—Puget Sound.

License

(1) It is unlawful to take, fish for, land, or deliver shrimp
taken for commercial purposes with pot gear from Puget Sound waters
without a valid Puget Sound shrimp pot license.

A Puget Sound shrimp pot license will only be issued to an indi-
vidual who is a natural person, and this person shall be the primary
operator. Holders of Puget Sound shrimp pot licenses may designate a
single alternate operator per license.

Pot Gear and area

(2) It is unlawful to fish for shrimp for commercial purposes in
Puget Sound using shellfish pot gear except during seasons opened by
emergency rule.

(3) ((Cear—restriections—dnall areas; mosimum 100—pots—per—Fish
e¥)) In all areas fishers are limited to a maximum of 100 spot shrimp
pots, as defined in subsection (5) (d) of this section, and a maximum
of 100 nonspot shrimp pots, as defined in subsection (5) (e) of this
section, except for dual licensees as provided for in RCW 77.70.410.

(4) Buoy requirements, in all areas:

(a) Buoys must be solid orange in color and consist of durable
material that will remain floating on the surface with five pounds at-
tached; bleach or antifreeze bottles or other containers may not be
used as floats.

(b) Buoys must be marked with the clear identification of the 1i-
cense holder and the vessel designated on the Puget Sound shrimp pot
license.

(c) When two or more shrimp pots are attached to a common ground
line, the number and type of pots (spot shrimp or nonspot shrimp pot)
so attached must be clearly labeled on the required buoy.
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(d) Fishers shall use only the amount of line reasonably necessa-
ry to compensate for tides, currents, and weather. The line attaching
the pot to the buoy must be weighted sufficiently to prevent the line
from floating on the surface.

(e) Tt is unlawful to use gear that has one or more line marks or
to use multicolor line consistent with requirements for any other
state or federally managed commercial fishery operating in the U.S.
West Coast Exclusive Economic Zone, or in the state waters of Washing-
ton, Oregon, or California.

(5) Pot requirements, in all areas:

(a) A shrimp pot may not exceed a maximum of 153-inch bottom pe-
rimeter and a maximum of 24-inch height.

(b) The entire top, bottom, and sides of the shrimp pot must be
constructed of mesh material. Use of liners is prohibited.

(c) Entrance tunnels to shrimp pots may be constructed of any
size mesh material. All entrance tunnels must open into the pot from
the side. The sum of the maximum widths of all entrance tunnel open-
ings must not exceed half of the perimeter of the bottom of the pot.

(d) Spot shrimp may only be harvested using pots with a minimum
mesh size of one inch. Mesh size of one inch is defined as a mesh
opening that a 7/8-inch square peg will pass through, excluding the
entrance tunnels, except for flexible (web) mesh pots, where the mesh
must be a minimum of 1 3/4 inch stretch measure. Stretch measure is
defined as the distance between the inside of one knot to the outside
of the opposite vertical knot of one mesh, when the mesh is stretched
vertically.

(e) Nonspot shrimp may only be harvested using pots with a mini-
mum mesh size 1/2 inch. Mesh of 1/2 inch is defined as a mesh that a
3/8 inch square peg will pass through, excluding the entrance tunnels,
except for flexible (web) mesh pots, where the mesh must be at a mini-
mum 1 1/8 inch stretch measure. Stretch measure is defined as the dis-
tance between the inside of one knot to the outside of the opposite
vertical knot of one mesh, when the mesh is stretched vertically.

(6) Harvest restrictions, all areas:

(a) It is unlawful to set or pull shrimp pot gear from one hour
after official sunset to one hour before official sunrise.

(b) ((%%—is—ﬂﬁ%awéH%—#e—§ep%ey—spe%—shfimp—pe%s—gﬁd—ﬁeﬁspe%I

h—reeceivingticket Pbefore subseguentharvestmayoceur-

+e))) Each fisher or alternate operator is required to report
their intended catch area of harvest, target species (spot or non-
spot), and an estimate of total pounds that are being targeted prior
to the deployment of any shrimp gear by email or text message to
shrimp.report@dfw.wa.gov, or by using the Puget Sound commercial
shrimp reporting website.

((#e)) (c) It is unlawful to harvest nonspot and spot shrimp in
the same day.
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+£))) (d) Nonspot shrimp pot harvest restrictions:

(1) Harvest of nonspot shrimp is not permitted deeper than 175
feet in Shrimp Management ((Area)) Region 2E.

(11) Harvest of nonspot shrimp is not permitted deeper than 175
feet in Shrimp Management Subregion 1A.

(1ii) Harvest of nonspot shrimp is not permitted deeper than 175
feet in Catch Area 23A including the corresponding shrimp subareas

(23A-E, 23A-W, 23A-S, 23A-C).
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(iv) Harvest of nonspot shrimp is not permitted deeper than 150
feet in Shrimp Management Region 2W.

S 3 v
o\ | NP 1 aa) o\

2 S 3 = 3 % Saw
4 Aol iczary + P, S IR o P I L = - I Sy
(& A8 L1V J._Y ey (=8 WITO O [N e g [ S N i LI\.A_Y J., A . P S C Ll o IT [ S A8 T =) (_A.,
B T By PR & P, S IR o R N N £l ol O, W |
W I CTITI OO T C Ll o IT - |l (=8 WIT OO o LT [ S N i LI\.A_Y - X [ S N i - Wi T ) (=8 WIT OO
oo o P I PP T (PO [ [~ R, M His RO, I P
[N e g [ S N i LI\.A_Y - L . (=8 [ S Y ) i Sy A8 [ S N i =) P S — - J.ll(_A._Y uulllb/J. T [y ysw Y - CO1IT (&Y
o R, AN [P (U R P S P R N [ R o I R R
[ S N i - \—y J_VJ.Ll\j C 1O T |y QLAL_J.QJ._Y CITT - kiLAJ_J. 11T TT TS A CITT 15 [SRUEww) Ay

AMENDATORY SECTION (Amending WSR 21-24-031, filed 11/22/21, effective
1/1/22)

WAC 220-352-060 Completion, submission, distribution, and reten-
tion of copies of nontreaty fish receiving tickets. (1) Original re-
ceivers must complete state of Washington nontreaty fish receiving
tickets by recording the delivery amount using the appropriate weight
or quantity measure for all fish or shellfish at the conclusion of the
offload and prior to the fish or shellfish being processed or trans-
ported away from the delivery site.

(2) Fish receiving tickets paper forms must be made out in quad-
ruplicate (four copies) at the time of delivery of fish or shellfish.
Original receivers must use fish receiving tickets in numerical se-
quence, starting with the lowest numbered ticket issued. Original re-
ceivers reporting using paper forms must:

(a) Mail the state copy (green) of the fish receiving ticket to
the department of fish and wildlife (department), except for original
receivers who submit a fish receiving ticket in portable document for-
mat (PDF) to satisfy quick reporting requirements for salmon and stur-
geon under WAC 220-352-315, 220-352-320, 220-352-325 and 220-352-330.
The department must receive the state copy no later than the sixth
working day after the day the original receiver completes the fish
ticket.

(b) Retain the dealer copies (white and yellow) of the fish re-
ceiving ticket for his or her records.

(c) The deliverer must retain the fisher copy (gold) for his or
her records.
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(3) Original receivers who are required to submit fish receiving
tickets using an electronic form under WAC 220-352-035(2) must:

(a) (1) ((Sukmit—the+ticket—within 24 houvrs—of compltetion—of—+the
ry—f—reguired—to—report—electronicattyunder WAL
220—-352-035+(2}))) For deliveries completed on a mobile device, original
receivers are required to fill out an electronic fish ticket form at
the delivery location and submit it immediately following the comple-
tion of the delivery of fish or shellfish before leaving the delivery
location.

In the event of a cellular or broadband outage or lack of service
at the delivery site, the original receiver must submit the ticket im-
mediately upon regaining access to a cellular or broadband connection
following the completion of the delivery.

(1i) For deliveries of fish and shellfish made to original re-
ceivers using a nonmobile device or desktop electronic fish ticket
form, the original receiver must submit the ticket within 24 hours af-
ter the delivery is completed except:

((+))) For deliveries ( (made—Pby—vesselts—fishingand—detivering
wader—=)) of coastal Dungeness crab ((3+eense)), the original receiver
must submit the ticket by the close of the next business day after the
delivery is ((eeompteted)) complete.

(b) Submit the ticket in compliance with the timely reporting
conditions set forth in the electronic fish receiving ticket reporting
agreement if reporting voluntarily under WAC 220-352-035(3).

(4) Original receivers who submit fish receiving tickets using an
electronic form must print and retain a copy of the completed elec-
tronic fish receiving ticket for three years unless:

(a) The fish receiving ticket is signed electronically under WAC
220-352-140 (4) (c) and an electronic copy of the signed and completed
fish receiving ticket is available to the department including WDEW
officers upon request for a minimum of three years; or

(b) An alternative fish ticket retention requirement is specified
in the electronic fish receiving ticket agreement governing the volun-
tary reporting of the delivery.

Aol g
A8 L1V

AMENDATORY SECTION (Amending WSR 18-11-052, filed 5/10/18, effective
6/10/18)

WAC 220-352-230 Commercial fish and shellfish transportation
ticket. (1) If fish or shellfish are transported from a vessel or
catch site (if the fishery does not require a vessel) prior to com-
pleting a fish receiving ticket, the fisher must complete a commercial
fish and shellfish transportation ticket as required by this section.
The transportation ticket must accompany the fish or shellfish until
the fish receiving ticket is completed. The purpose of this rule is to
ensure catch accountability when fish or shellfish are transported by
the fisher or his or her designee before a fish receiving ticket is
required to be completed. Fish receiving ticket requirements under
this chapter are still in effect.

(2) The fisher must complete the department provided transporta-
tion ticket with the following information:

(a) The name of the fisher who caught the fish or shellfish.

(b) The fisher's ((vesset—registration)) WDEFW-issued vessel ID
number.

(c) The signature of the fisher or additional operator.
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The name of the transporter.
The catch area where the fish or shellfish were caught.
The species of fish or shellfish being transported.

(g) The individual number or approximate pounds of fish or shell-
fish being transported, as required under WAC 220-352-040.

(h) The date(s) the fish or shellfish were harvested.

(3) In cases where the fisher does not deliver the fish or shell-
fish to an original receiver within twenty-four hours after offload-
ing, the fisher must send a copy of the completed transportation tick-
et to the department. The completed ticket must arrive within the
sixth working day. Once the fisher delivers the fish or shellfish to
the original receiver, a copy of the transportation ticket must be at-
tached or the ticket number must be written on the fish receiving
ticket.

(4) In cases where an agent of the fisher delivers fish or shell-
fish with a transportation ticket to the original receiver, the origi-
nal receiver must mail the transportation ticket, together with the
state copy of the fish receiving ticket as required in WAC
220-352-060, 220-352-090, and 220-352-130. If the commercial fisher
delivers and signs the fish receiving ticket, only the fish receiving
ticket must be mailed in, and the transportation ticket is not re-
quired to be submitted with it.

Transportation tickets completed for deliveries reported using
electronic fish receiving ticket forms should be attached to the prin-
ted and signed copy of the form, as required by WAC 220-352-140(5).

(5) Any person transporting commercially taken fish or shellfish
or commercial quantities of fish or shellfish must provide a transpor-
tation ticket for inspection upon demand by a fish and wildlife offi-
cer.

~ ~— ~—

(d
(e
(f

(6) The provisions of this section do not apply to:

(a) Fish and shellfish purchased at retail, provided the purchas-
er has, in his or her possession, a sales receipt documenting the pur-
chase;

(b) Fish or shellfish for which a fish receiving ticket has been
completed and a copy of the fish receiving ticket is in the possession
of the person transporting;

(c) Fish or shellfish being transported by the department;

(d) Hatchery carcass sales;

(e) Private sector cultured aquatic products in transport;

(f) Fish or shellfish being transported on a completed Oregon
transportation ticket, provided that the fish were caught in the con-
current waters of the Columbia River and were landed on Washington's
shore; and

(g) Fish or shellfish being transported in the catching wvessel,
provided that the vessel is not being transported or towed over land.

AMENDATORY SECTION (Amending WSR 22-08-048, filed 3/31/22, effective
5/1/22)

WAC 220-352-340 Puget Sound crab—Additional reporting require-
ments. (1) License registration: Puget Sound commercial crab license
holders, or their designated alternate operators, must register which
Crab Management Region to which gear will be deployed for each license
they hold prior to the fishery opening date.
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(a) Registrations must be updated when gear moves between areas.

(b) The department must be notified if gear is not going to be
deployed for a period of 72 hours or longer.

(c) Registrations must be made by registering via the WDFW Puget
Sound commercial crabbing web page or via email or text to
crab.report@dfw.wa.gov.

(d) Reports must include the following information:

(1) Vessel operator name;

(ii) Vessel name and WDFW-issued vessel ((registratier)) ID num-

ber;

(11ii) Permit number (s) to be fished;

(iv) Crab Management Region to be fished;
(v) Gear deployment date.

(2) Quick reports: Any person originally receiving or purchasing
Dungeness crab taken from Puget Sound by nontreaty fishers must report
to the department the previous day's purchases by 10:00 a.m. the fol-
lowing day.

(a) Reports must be sent by email or text message to
crab.report@dfw.wa.gov, or by using the Puget Sound commercial crab
reporting website.

(b) For crab originally received or purchased by a licensed fish
buyer, reports must include, for each fish receiving ticket completed
by a licensed fish buyer:

(1) The name and department-issued license number of the whole-
sale fish buyer or limited fish seller;

(ii) The phone number or email address of the wholesale fish buy-
er or limited fish seller;

(iii) The date of landing of crab; and

(iv) The quantity of pounds of crab delivered, by Crab Management
Region (WAC 220-320-110) or by Marine Fish-Shellfish Management and
Catch Reporting Area (WAC 220-301-040).

(c) Receivers who complete and submit an electronic fish receiv-
ing ticket form, which is also received by the department, per the
provisions of WAC 220-352-035 are exempted from the regquirements of
this subsection.

(3) Shellfish transportation tickets: If crab are transported
from a vessel prior to completing a fish receiving ticket and not de-
livered to an original receiver by 5:00 p.m. on the day following the
day of harvest, the fisher must complete and submit a commercial fish
and shellfish transportation ticket per the provisions of WAC
220-352-230 and submit a transported crab gquick report to the depart-
ment.

(a) "Transported" is intended to include crab stored off, but in
close proximity to, a vessel with Puget Sound commercial crab license
beyond 5:00 p.m. on the day following the day of harvest and prior to
delivery to an original receiver.

(b) ((Separate)) "Stored" is intended to include crab removed
from, and stored in close proximity to, a vessel with a Puget Sound
commercial crab license prior to delivery to an original receiver up
until 5:00 p.m. the day following the day of harvest.

(c) Each day's harvest that is not delivered to a licensed fish
buyer by 5:00 p.m. on the day following the day of harvest must be re-
corded separately on a commercial fish and shellfish transportation

. ; .
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(4) Stored or transported crab quick reports: Stored or transpor-
ted crab quick reports must be submitted by the fisher and received by
the department by 10:00 a.m. the day following the day crab are off-
loaded from the vessel ((fer—storage)). Reports must be made ((en—
+ine)) using the department-provided electronic forms on the Puget
Sound commercial crab reporting website, or by email or text to
crab.report@dfw.wa.gov. Reports must include:

(a) ((Fhe—rame—of—+thefisher who——ecavght—+the—-erab)) Fisher name;

(b) ((Fhe)) WDEFW-issued vessel ID number;

(c) Puget Sound commercial crab license number;

(d) Date of harvest ((ef—the—-erab));

—
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g r—Cateh Reporting Area—oferabharvested;

“+)r)) (e) The quantity of pounds of crab retained by Crab Manage-
ment Region or by Marine Fish-Shellfish ((Marmragement)) Catch Reporting
Area; ((arnd

=) ) i_L Shellfish transportatlon tlcket number( ).

(5) (( : :
the—day—fellew&ag—the—day—ef—hafvest—%tfaaspefted—efab+—)) Sale of
stored or transported crab quick report: Commercial harvesters of crab
in Puget Sound must report ( (Ehe—<delivery—to—anoriginal—reeceiver—of
aH—Eranspeorted—erab)) Lo the department the delivery of stored or
transported crab to an original receiver. Reports are due by 10:00
a.m. the day following the delivery ((teo—an—-eoriginat—reeeiver)). Re-
ports must be made using the department-provided electronic forms on
the Puget Sound commercial crab reporting website, or by email or text
to crab.report@dfw.wa.gov. Reports must contain:

(a) Fisher name;

) WDFW-issued vessel ID number;

) Puget Sound commercial crab license number;
)

)

(
( Date of sale;
( Dealer name;

(f) Commercial shellfish transportation ticket number (s) associ-
ated with the delivered crab; and

(g) Fish receiving ticket number (s) corresponding to landing date
of delivery.

‘mooaoTw

OTS-4647.1

AMENDATORY SECTION (Amending WSR 17-05-112, filed 2/15/17, effective
3/18/17)

WAC 220-360-220 Hagfish pot trial fishery—Season and gear. It
is unlawful to fish for hagfish for commercial purposes except as pro-
vided in this section:

(1) Season - Open year-round to hagfish pot gear only.

(2) Area - Open only in Pacific Ocean waters greater than 50
fathoms in depth.

Certified on 11/9/2023 [ 148 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-110

(3) Gear restrictions:

(a) Maximum of 100 hagfish pots per permit. Pots may be fished
individually or on a common ground line.

(b) Hagfish pot gear requirements:

(1) Maximum entrance tunnel size of eleven square inches. En-
trance tunnels may be of any shape.

(ii) Each pot is required to have at least one escape exit of at
least nine and one-half square inches in opening and which must be
constructed of 120 thread size or smaller untreated cotton twine.

(c) Buoy requirements: Hag fish pot gear must be buoyed. Marker
buoys must be floating and visible on the surface of the water, equip-
ped with a pole, flag, radar reflector and operating light, and marked
with the clear identification of the permittee. If ground lines are
used, ground line end marker buoys must display the number of pots on
the ground line.

It is unlawful to use gear that has one or more line marks or to
use multicolor line consistent with regquirements for any other state
or federally managed commercial fishery operating in the U.S. West
Coast Exclusive FEconomic Zone, or in the state waters of Washington,
Oregon, or California.
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WSR 23-22-111
PERMANENT RULES
DEPARTMENT OF

RETIREMENT SYSTEMS
[Filed October 31, 2023, 12:02 p.m., effective November 2, 2023]

Effective Date of Rule: November 2, 2023 (two business days after
filing).

Other Findings Required by Other Provisions of Law as Precondi-
tion to Adoption or Effectiveness of Rule: This rule implements a part
of the federal SECURE Act 2.0 that is already in effect, so the de-
partment of retirement systems is using an expedited effectiveness
date of two business days after filing as permitted under RCW
34.05.380 (3) (a).

Purpose: To implement the requirement from the federal SECURE Act
2.0 that allows former public safety officers to deduct $3,000 in med-
ical premiums directly from their taxes instead of needing to deduct
premiums from their pension.

Citation of Rules Affected by this Order: Amending WAC
415-02-100.

Statutory Authority for Adoption: SECURE Act 2.0, part of the
Consolidated Appropriations Act of 2023 (P.L. 117-328); and RCW
41.50.050.

Adopted under notice filed as WSR 23-19-101 on September 20,
2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 1, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New 1,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 31, 2023.

Mike Ricchio
Assistant Director
Administrative Services Division

OTS-4869.1

AMENDATORY SECTION (Amending WSR 07-22-026, filed 10/26/07, effective
11/26/07)

WAC 415-02-100 Can I have my insurance premiums deducted from
my retirement allowance? (1) The department will ((enty)) accept re-
quests by retirees to deduct insurance premiums from retirement allow-

ances 1f ((ere—ef—*thefeollowing—conditieons—3smet:
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+a))) the retiree's insurance provider has at least ((&wenty—
fiwe)) 25 such retirees enrolled in a deduction program and has an es-

tablished agreement with the department ( (+—e=
(1) T ot eV - 13 a1 Nkl ~ o~ g a1 " ~a A SN
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seetiony)) The department may suspend deductions if the provider has
fewer than ((ewenty—five)) 25 participants and remains under ( (£wenty—
five)) 25 participants for ((aimety)) more than 90 days.

(3) This rule applies to all retirement systems administered by
the department.

Certified on 11/9/2023 [ 151 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-112

WSR 23-22-112
PERMANENT RULES

DEPARTMENT OF CORRECTIONS
[Filed October 31, 2023, 1:36 p.m., effective December 1, 2023]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Make administrative changes as necessary to ensure WAC
complies with department policy. The purpose for making changes to
this section of the WAC is to remove work release from the applicabil-
ity. This change allows for the update to chapter 137-56 WAC, which
will separate partial and total confinement, include all partial con-
finement programs, and identify progressive discipline within partial
confinement.

Citation of Rules Affected by this Order: Amending WAC
137-25-010, 137-25-020 and 137-25-030; and WAC 137-28-140, 137-28-160,
137-28-180, 137-28-190, 137-28-200, 137-28-210, 137-28-220,
137-28-230, 137-28-240, 137-28-250, 137-28-270, 137-28-285,
137-28-290, 137-28-295, 137-28-300, 137-28-305, 137-28-310,
137-28-350, 137-28-360, 137-28-370, 137-28-380, 137-28-390, and
137-28-410.

Statutory Authority for Adoption: RCW 79.01.090.

Adopted under notice filed as WSR 23-17-100 on August 16, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 26, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 26, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: October 31, 2023.

Cheryl Strange
Secretary
OTS-4729.1

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-25-010 Application of chapter. The definitions and se-
rious violations described herein apply to ((effemde¥rs)) incarcerated
individuals committed to both total and partial confinement facili-
ties.

Certified on 11/9/2023 [ 152 ] WSR Issue 23-22 - Permanent



Washington State Register, Issue 23-22 WSR 23-22-112

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-25-020 Definitions. For the purposes of this chapter,
the following terms have the following meanings:

(1) Aggravated assault - An assault resulting in a documented
physical injury requiring treatment in a medical facility/treatment
center by medical staff including, but not limited to, bandaging, su-
turing, surgery, etc. An examination conducted by medical staff to de-
termine whether an injury has been sustained shall not be considered
treatment.

(2) Assault - A physical attack upon the body of another person.
The attack may be made with any instrument including, but not limited
to, weapons, body parts, food products, or bodily secretions.

(3) Attempting - Putting forth an effort to commit any violation.

(4) Bodily harm - Physical pain or injury, illness, or impairment
of physical condition.
(5) Conspiring - Entering into an agreement with another per-

son(s) to commit a violation.

(6) Facility - A correctional facility as defined in RCW
72.09.015.

(7) Infraction - A term designating the procedures and documents
related to ((effender)) incarcerated individual misconduct and the fa-
cility disciplinary process.

(8) ((&ffender)) Incarcerated individual - An inmate as defined
in RCW 72.09.015.

(9) Possessing - When an item(s) is found on an ((effender)) in-
carcerated individual or in an ((effender's)) incarcerated individu-
al's assigned area of responsibility.

(10) Sex act - Includes, but is not limited to, any of the fol-
lowing acts: Genital-genital, oral-genital, anal-genital, or oral-anal
contact/penetration; genital or anal contact/penetration with an inan-
imate object; masturbation; sadistic/masochistic abuse; bondage; bes-
tiality; and/or bodily excretory behavior which appears to be sexual
in nature.

(11) Sexual assault against a staff member - An incident in which
one or more of the following actions is taken or threatened against a
staff member without ((Bisthrexr)) their consent or when ((ketshe—3s))
they are unable to consent or refuse:

(a) Contact between genitalia (i.e., penis, vagina) or between
genitalia and the anus involving penetration, however slight. This
does not include kicking, grabbing, or punching genitals when the in-
tent is to harm or debilitate rather than to sexually exploit.

(b) Contact between the mouth and the penis, wvagina, or anus.

(c) Penetration of the anal or genital opening of the staff mem-
ber by hand, finger, or other object.

(12) Sexual contact against a staff member - Contact against a
staff member without ((Bisthrex)) their consent or when the staff mem-
ber is unable to consent or refuse which includes intentional touch-
ing, either directly or through the clothing, of the genitalia, anus,
groin, breast, inner thigh, or buttock of the staff member. This does
not include kicking, grabbing, or punching when the intent is to harm
or debilitate rather than to sexually exploit.

(13) Sexual harassment against a staff member, visitor, or com-
munity member - Any word, action, gesture, or other behavior taken
against a staff member, visitor, or community member that is sexual in
nature and that would be offensive to a reasonable person.
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(14) Staff member - A department of corrections employee, con-
tract staff, or volunteer.
(15) Violation - The act of failing to comply with a rule enumer-

ated in this chapter.

AMENDATORY SECTION (Amending WSR 19-24-045, filed 11/26/19, effective
12/13/19)

WAC 137-25-030 Serious violations. (1) Any of the following
types of behavior may constitute a serious violation. Attempting or
conspiring to commit one of the following violations, or aiding and
abetting another to commit one of the following violations, shall be
considered the same as committing the violation, with the exception of
attempting an aggravated assault. Attempting to commit an aggravated
assault will be charged as violation:

(a) #633 When against another ((effende¥)) incarcerated individu-

al;

(b) #704 When against a staff member; or
(c) #711 When against a visitor or community member.

Category A

501 - Committing homicide

502 - Committing aggravated assault against another
((offender)) incarcerated individual

507 - Committing an act that would constitute a felony
and that is not otherwise included in these rules

511 - Committing aggravated assault against a visitor or
community member

521 - Taking or holding any person hostage

550 - Escaping

601 - Possessing, manufacturing, or introducing an
explosive device or any ammunition, or any component
thereof

602 - Possessing, manufacturing, or introducing any
firearm, weapon, sharpened instrument, knife, or poison,
or any component thereof

603 - Possessing, introducing or transferring any
unauthorized drug or drug paraphernalia

604 - Committing aggravated assault against a staff
member

611 - Committing sexual assault against a staff member

613 - Committing an act of sexual contact against a staff
member

635 - Committing sexual assault against another
offender, as defined in department policy (i.e.,
aggravated sexual assault or ((effender-on-offender))
incarcerated individual on incarcerated individual sexual
assault)

637 - Committing sexual abuse against another
((effender)) incarcerated individual, as defined in
department policy

650 - Rioting((;-as-definedHnREW-9:94.010))

651 - Inciting others to riot((;-as-definedinRCW
9:94-010))
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830 - Escaping from work/training release with voluntary
return within 24 hours

831 - While in work/training release, failing to return
from an authorized sign out

882 - While in prison, introducing, possessing, or using a
cell phone, electronic/wireless communication device, or
related equipment without authorization

Category B - Level 1

504 - Engaging in a sex act with another person(s)

((within-the-faeility)) that is not otherwise included in

these rules, except in an approved extended family visit
553 - Setting a fire

560 - Possessing items or materials likely to be used in
an escape without authorization

633 - Assaulting another ((effender)) incarcerated
individual

704 - Assaulting a staff member

711 - Assaulting a visitor or community member
744 - Making a bomb threat

884 - Urinating, defecating, or placing feces or urine in
any location other than a toilet or authorized receptacle

886 - Adulterating any food or drink

892 - Giving, selling, or trading any prescribed
medication, or possessing another ((effender's))
incarcerated individual's prescribed medication

Category B - Level 2

505 - Fighting with another ((efferder)) incarcerated
individual

556 - Refusing to submit to or cooperate in a search
when ordered to do so by a staff member

607 - Refusing to submit to a urinalysis and/or failing to
provide a urine sample within the allotted time frame
when ordered to do so by a staff member

608 - Refusing or failing to submit to a breath alcohol
test or other standard sobriety test when ordered to do so
by a staff member

609 - Refusing or failing to submit to testing required by
policy, statute, or court order, not otherwise included in
these rules, when ordered to do so by a staff member

652 - Engaging in or inciting a group demonstration

655 - Making any drug, alcohol, or intoxicating
substance, or possessing ingredients, equipment, items,
formulas, or instructions that are used in making any
drug, alcohol, or intoxicating substance

682 - Engaging in or inciting an organized work
stoppage

707 - Introducing or transferring alcohol or any
intoxicating substance not otherwise included in these
rules

716 - Using an over the counter medication without
authorization or failing to take prescribed medication as
required when administered under supervision

736 - Possessing, manufacturing, or introducing an
unauthorized key or electronic security access device
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750 - Committing indecent exposure

752 - ((Pessessing)) Admitting use, or receiving a
positive test for use of, an unauthorized drug, alcohol, or

other intoxicating substance

778 - Providing a urine specimen that has been diluted,
substituted, or altered in any way

Category B - Level 3

503 - Extorting or blackmailing, or demanding or
receiving anything of value in return for protection
against others or under threat of informing

506 - Threatening another with bodily harm or with any
offense against any person or property

509 - Refusing a direct order by any staff member to
proceed to or disperse from a particular area

525 - Violating conditions of a furlough

549 - Providing false or misleading information during
any stage of an investigation of sexual misconduct, as
defined in department policy

558 - Interfering with staff members, medical personnel,
firefighters, or law enforcement personnel in the
performance of their duties

600 - Tampering with, damaging, blocking, or interfering
with any locking, monitoring, or security device

605 - Impersonating ((anystaffmember-otheroffender;
er-visiter)) or assuming the identity of any other person

653 - Causing an inaccurate count or interfering with
count by means of unauthorized absence, hiding,
concealing oneself, or other form of deception or
distraction

654 - Counterfeiting or forging, or altering, falsifying, or
reproducing any document, article of identification,
money, or security or other official paper without
authorization

660 - Possessing money, stamps, or other negotiable
instruments without authorization, the total value of
which is five dollars or more

709 - Out-of-bounds: Being in another ((effendet's))
incarcerated individual's cell or being in ((ar)) a
restricted or out of bounds area ((in)) of the facility with
one or more ((effenders)) incarcerated individuals
without authorization

738 - Possessing clothing or assigned equipment of a
staff member

739 - Possessing, transferring, or soliciting any person's
identification information, including current staff
members or their immediate family members, when not
voluntarily given. Identification information includes
Social Security numbers, home addresses, telephone
numbers, driver's license numbers, medical, personnel,
financial, or real estate information, bank or credit card
numbers, or other like information not authorized by the
superintendent

745 - Refusing a transfer to another facility

746 - Engaging in or inciting an organized hunger strike

762 - Noncompliance with the DOSA program. Note:
This violation must be initiated by authorized staff and
heard by a community corrections hearing officer in
accordance with chapter 137-24 WAC
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777 - Causing injury to another person by resisting
orders, assisted movement, or physical efforts to restrain

813 - Being in the community without authorization, or
being in an unauthorized location in the community

814 - While in work/training release, violating an
imposed special condition

879 - Operating or being in a motor vehicle without
permission or in an unauthorized manner or location

889 - Using facility phones, information technology
resources/systems, or related equipment without
authorization

Category C - Level 1

508 - Spitting or throwing objects, materials, or
substances in the direction of another person(s)

557 - Refusing to participate in an available work,
training, education, or other mandatory programming
assignment

563 - Making a false fire alarm or tampering with,
damaging, blocking, or interfering with fire alarms, fire
extinguishers, fire hoses, fire exits, or other firefighting
equipment or devices

610 - While in prison, receiving or possessing prescribed
medication without authorization

620 - Receiving or possessing contraband during
participation in off-grounds or outer perimeter activity or
work detail

659 - Committing sexual harassment against another
((effender)) incarcerated individual, as defined in
department policy

661 - Committing sexual harassment against a staff
member, visitor, or community member

663 - Using physical force, intimidation, or coercion
against any person

702 - Possessing, manufacturing, or introducing an
unauthorized tool

708 - Organizing or participating in an unauthorized
group activity or meeting

717 - Causing a threat of injury to another person by
resisting orders, assisted movement, or physical efforts to
restrain

720 - Flooding a cell or other area of the facility
724 - Refusing a cell or housing assignment

734 - Participating or engaging in the activities of any
unauthorized club, organization, gang, or security threat
group; or wearing or possessing the symbols of an
unauthorized club, organization, gang, or security threat
group

810 - Failing to seek/maintain employment or training or
maintain oneself financially, or being terminated from a
work, training, education, or other programming
assignment for negative or substandard performance

893 - Damaging, altering, or destroying any item that
results in the concealment of contraband or demonstrates
the ability to conceal contraband
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896 - Harassing, using abusive language, or engaging in
other offensive behavior directed to or in the presence of
another person(s) or group(s) based upon race, creed,
color, age, sex, national origin, religion, sexual
orientation, marital status or status as a state registered
domestic partner, disability, veteran's status, or genetic
information

899 - Failing to obtain prior written authorization from
the sentencing court, contrary to RCW 9.94A.645, prior
to commencing or engaging in any civil action against
any victim or family of the victim of any serious violent
crime the offender committed

Category C - Level 2

552 - Causing an innocent person to be penalized or
proceeded against by providing false information

554 - Damaging, altering, or destroying any item that is
not the ((effender's)) incarcerated individual's personal
property, the value of which is ten dollars or more

710 - Acquiring an unauthorized tattoo/piercing/scar,
tattooing/piercing/scarring another, or possessing tattoo/
piercing/scarring paraphernalia

718 - Using the mail, telephone, or electronic
communications in violation of any law, court order, or
previous written warning, direction, and/or documented
disciplinary action

726 - Telephoning, sending written or electronic
communication, or otherwise initiating communication
with a minor without the approval of that minor's parent
or guardian

Category C - Level 3

606 - Possessing, introducing, or transferring any
tobacco, tobacco products, matches, or tobacco
paraphernalia

657 - Being found guilty of four or more general
violations arising out of separate incidents within a 90-
day period

658 - Failing to comply with any administrative or
posthearing sanction imposed for committing any
violation

812 - Failing to report/turn in all earnings

Category D

517 - Committing an act that would constitute a
misdemeanor and that is not otherwise included in these
rules

551 - Providing false information to the hearing officer
or in a disciplinary appeal

555 - Stealing property, possessing stolen property, or
possessing another offender's property

559 - Gambling or possessing gambling paraphernalia

656 - Giving, receiving, or offering any person a bribe or
anything of value for an unauthorized favor or service

662 - Soliciting goods or services for which the provider
would expect payment, when the ((effender))
incarcerated individual knows or should know that
((hefshe)) they lack((s)) sufficient funds to cover the cost
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706 - Giving false information when proposing a release
plan

714 - Giving, selling, purchasing, borrowing, lending,
trading, or accepting money or anything of value except
through approved channels, the value of which is ten
dollars or more

725 - Telephoning or sending written or electronic
communication to any ((effender)) incarcerated
individual in a correctional facility, or partial
confinement directly or indirectly, without prior written
approval of the superintendent/community corrections
supervisor/designee

728 - Possessing any sexually explicit material(s), as
defined in (WAE137-48-020)) DOC Policy 450.100

740 - Committing fraud or embezzlement, or obtaining
goods, services, money, or anything of value under false
pretense

741 - Stealing food, the value of which is ((five)) ten
dollars or more

742 - Establishing a pattern of creating false emergencies
by feigning illness or injury

755 - Misusing or wasting issued supplies, goods,
services, or property, the replacement value of which is
ten dollars or more

811 - Entering into an unauthorized contract

861 - Performing or taking part in an unauthorized
marriage

890 - Failing to follow a medical directive and/or
documented medical recommendations, resulting in

njury

(2) If contraband or another violation is discovered in an ((ef-
fender's)) incarcerated individual's assigned area of responsibility,
such as within the confines or contents of a cell, the contraband or
other violation shall be constructively attributed (i.e., cell tagged)
to all ((effenders)) incarcerated individuals assigned responsibility
for that area.

OTS-4730.1

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-140 Purpose. The rules in this chapter provide a
standardized system to determine whether misconduct by an ((effender))
incarcerated individual has occurred, and to provide a system that
clearly links an ((effender's)) incarcerated individual's behavior and
participation in available work, training, education, or other pro-
gramming as determined through classification with the receipt or de-
nial of earned release time and other privileges as outlined in de-
partment policy.

The rules in this chapter shall not apply to proceedings of the
indeterminate sentence review board.
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The following rules set forth procedural guidelines. They do not
create any procedural or substantive rights in any person, including
any liberty interests in time credits, levels of custody, classifica-
tion status, or other privileges. In accordance with Washington stat-
utes, such matters are governed solely by the discretion of the de-
partment of corrections.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-160 Definitions. For the purposes of this chapter,
the following terms have the following meanings:

(1) Attempting - Putting forth an effort to commit any violation.

(2) Business days - Monday through Friday, excluding holidays and
days the facility is experiencing altered/modified/emergency opera-
tional status.

(3) Conspiring - Entering into an agreement with another per-
son(s) to commit a violation.

(4) Facility - A correctional facility as defined in RCW
72.09.015.

(5) Hearing officer - A trained staff member designated by the
superintendent to conduct disciplinary hearings processes, as well as
review appeals of general violations.

(6) Infraction - A term designating the procedures and documents
related to ((effender)) incarcerated individual misconduct and the fa-
cility disciplinary process as a result of a rule violation.

(7) Infraction review officer - A trained staff member who as-
sesses and evaluates the accuracy of the infraction packet, to include
verification of the incident, appropriateness of the violation(s)
charged, thoroughness of the information, and verification that sup-
porting documents are included and that all evidence is collected and
handled correctly (when applicable) before submittal to the hearing
office.

(8) Lesser included offense - A less serious violation than the
one charged, but one which the ((effender)) incarcerated individual
necessarily committed in carrying out the charged violation.

(9) ((&ffender)) Incarcerated individual - An inmate as defined
in RCW 72.09.015.

(10) Possessing - When an item(s) is found on an ((effender)) in-

carcerated individual or in an ((effender's)) incarcerated individu-
al's assigned area of responsibility.

(11) Promptly - To act as soon as reasonably possible, consistent
with facility goals of safety, security, and rehabilitation.

(12) Staff member - A department of corrections employee, con-
tract staff, or volunteer.

(13) Violation - The act of failing to comply with a rule enumer-

ated in this chapter or chapter 137-25 WAC.
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AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-180 Notification. (1) All ((effenders)) incarcerated
individuals confined in a facility shall have access to policies and
rules regarding:

(a) Their rights and responsibilities in disciplinary matters;

(b) Acts prohibited in the facility; and

(c) Disciplinary action that may be taken in the event of miscon-

duct.

(2) All ((effenders)) incarcerated individuals shall have access
to a copy of the local disciplinary policies of the facility to which
they are assigned.

(3) ((&ffenders)) Incarcerated individuals unable to read or un-
derstand English shall be provided access to a written or recorded
translation of these rules in their accustomed language.

(4) ((offermders)) Incarcerated individuals should be provided ac-
cess to changes to disciplinary policies or rules in advance of their
effective date.

(a) Complete and up-to-date copies of these rules and all facili-
ty disciplinary policies shall be available for ((effermder)) incarcer-
ated individual access at each facility.

(b) ((offenders)) Incarcerated individuals are responsible for
informing themselves of changes to the rules and policies.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-190 Referral to law enforcement. (1) The superin-
tendent should report any felony under state or federal law committed
in a facility to law enforcement. Any time an ((effermder)) incarcer-
ated individual commits a serious violation after losing all potential
earned release time credits, the superintendent should report the
( (effender)) incarcerated individual to local law enforcement for pos-
sible felony prosecution under RCW 9.94.070.

(2) The superintendent may report any misdemeanor under state or
federal law committed in a facility to law enforcement.

(3) Nothing in this section shall prevent an ((effender's)) in-
carcerated individual's assignment to administrative segregation.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-200 Out-of-state ((eoffenders)) incarcerated individu-
als. (1) ((offenders)) Incarcerated individuals committed to the de-
partment of corrections who have been transferred to a prison in an-
other state shall be subject to the disciplinary rules and procedures
applicable to that prison. That prison may, in its discretion, use any
presumptive sanction guidelines currently in effect in Washington
state facilities.

(2) ((offenders)) Incarcerated individuals committed to the de-
partment of corrections from other states shall be subject to the dis-
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ciplinary rules and procedures currently in effect in the Washington
state facility to which they are assigned.

(3) Each state shall forward all serious infraction reports and
appeals to the originating state within seven days of the final ac-
tion, and may include a recommendation that the ((effermder)) incarcer-
ated individual return to the originating state.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-210 Hearing officers. (1) Each hearing shall be con-
ducted by a hearing officer designated by the superintendent.

(2) Hearing officers may not preside over a hearing when they are
related to the ((effender)) incarcerated individual, witness, victim,
or infracting officer, or have direct personal involvement in the in-
fraction under consideration. For purposes of this section, direct
personal involvement means knowledge or interest acquired through wit-
nessing, investigating, or directly participating in the incident un-
der consideration. This rule shall not preclude hearing officer par-
ticipation where the hearing officer has acquired knowledge of the in-
cident as part of regular facility responsibilities.

(3) Hearing officers may disqualify themselves or may be dis-
qualified by the superintendent if biased for or against any ((effend-
e¥)) incarcerated individual so that they cannot render a fair and im-
partial decision in the hearing.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-220 General violations. (1) Any of the following
types of behavior may constitute a general violation. Attempting or
conspiring to commit one of the following violations, or aiding and
abetting another to commit one of the following violations, shall be
considered the same as committing the violation.

Unauthorized possession/theft

051 - Possessing money, stamps, or other negotiable
instruments without authorization, the total
value of which is less than five dollars

053 - Possessing anything not authorized for
retention or receipt by an ((effender))
incarcerated individual and/or not issued to an
((effender)) incarcerated individual through
approved channels

255 - Misusing or wasting issued supplies, goods,
services, or property, the replacement value of
which is less than ten dollars

310 - Pretending or failing to take prescribed
medication by concealing or retaining the
medication

354 - Stealing food, the value of which is less than
((frve)) ten dollars

356 - Possessing an unauthorized amount of

clothing, bedding, or issued supplies
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Lending/trading

351 - Giving, selling, purchasing, borrowing,
lending, trading, or accepting money or
anything of value except through approved
channels, the value of which is less than ten
dollars

Altering/destroying property

055 - Damaging, altering, or destroying any item
that is not the ((efferdet's)) incarcerated
individual's personal property, the value of
which is less than ten dollars

Disruptive behavior/lying

202 - Harassing, using abusive language, or
engaging in other offensive behavior directed
to or in the presence of another person(s) or

group(s)
203 - Lying to a staff member
353 - Engaging in disruptive behavior
355 - Roughhousing, or engaging in horseplay or

any other unauthorized physical contact with

another ((effender(s))) incarcerated
individual(s)

357 - Demonstrating, practicing, or using martial
arts or other self-defense tactics

Failure to follow rules and orders

103 - Failing to follow any oral/written orders,
rules, or policies not otherwise included in
these rules

105 - Failing to perform a work, training, education,

or other programming assignment as directed

210 - Out of bounds: Being in an area where the
presence of the ((effender)) incarcerated
individual is unauthorized

214 - Interfering or failing to comply with count
procedures
251 - Smoking or possessing tobacco or related

products/paraphernalia where prohibited

301 - Failing to maintain one's clothing, personal
hygiene, or quarters in accordance with
facility rules or policies

Unauthorized communication/visitor contact

303 - Using the mail, telephone, or electronic
communications without authorization

304 - Conducting/participating in unwanted written,
telephone, or electronic communications with
any person

305 - Corresponding with or engaging in conduct

with a visitor in violation of published or
posted rules or policies

Inappropriate use of equipment

212 - Using any equipment or machinery when not
specifically authorized or contrary to
instructions or safety standards

Unexcused absence/feigning illness

104 - Being absent from work or any assignment,
scheduled meeting, appointment, or call out
without authorization
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352 - Pretending to be ill or injured contrary to
medical/mental health screening results

Inappropriate sexual behavior

244 - Displaying sexual affection with another
((effender)) incarcerated individual(s)
309 - Engaging in an unauthorized display of

affection with a visitor

(2) If contraband or another violation is discovered in an ((ef—
fender's)) incarcerated individual's assigned area of responsibility,
such as within the confines or contents of a cell, the contraband or
other violation shall be constructively attributed (i.e., cell tagged)
to all ((effenders)) incarcerated individuals assigned responsibility
for that area.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-230 General infraction procedure. (1) In the event
of a general violation, a staff member may make an on-site adjustment.
An on-site adjustment may consist of counseling, warning, or repri-
manding the ((effender)) incarcerated individual and/or directing the
((effender)) incarcerated individual to remove ( (himself/herseltf))
themselves from the situation immediately. An action addressed through
an on-site adjustment cannot be considered a general violation for the
purposes of determining whether a #657 serious violation has occurred.

(2) In the event of a general violation where a staff member does
not make an on-site adjustment, the staff member will prepare and sub-
mit an infraction report per department policy. The staff member will
attach copies of any supporting documents.

(3) The general infraction report shall be promptly submitted for
review to the supervisor designated by the superintendent. Upon re-
view, 1f the supervisor determines the action meets the criteria of a
serious violation, ((ke/fshe)) they may return the report to the re-
porting staff member to upgrade the general violation to a serious vi-
olation. If the violation is upgraded, the reporting staff member will
forward the serious infraction report to the infraction review offi-
cer.

(4) If the action was appropriately charged as a general viola-
tion, the supervisor will decide whether the ((effender)) incarcerated
individual is guilty or not guilty within five business days of re-
ceiving the report, unless an extension is approved in writing by the
hearing officer. The supervisor will conduct an informal hearing at
which ((ke/tshe)) they may allow witnesses and documentary evidence
with the ((effermder)) incarcerated individual present.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-240 General violations—Sanctions. (1) If the super-
visor finds the ((effemdex)) incarcerated individual not guilty of a
general violation, disciplinary sanctions shall not be imposed on the
( (effendexr)) incarcerated individual for that violation. Records per-
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taining to the violation shall not be placed in the ((effender's)) in-
carcerated individual's file, but may be retained for statistical,
litigation, and recordkeeping purposes.

(2) If the supervisor finds the ((efferdexr)) incarcerated indi-
vidual guilty of any general violation, the supervisor may impose one
or more of the following sanctions:

(a) Reprimand or warning;

(b) Issuance of a written order to cease the problematic behav-
ior. The order will include a warning that if the identified behavior
is repeated within a specified period (not to exceed ( (enre—hundred
eighty)) 180 days), the ((effemder)) incarcerated individual will be
charged with a serious violation ((+&))_(#658 under WAC 137-25-030);

(c) Loss of a privilege or privileges as specified by the super-
visor for a period not to exceed ((fer)) 10 consecutive days on the
first offense, ((&wenty)) 20 consecutive days on the second offense,
and ((£hixty)) 30 consecutive days on the third offense within a six-
month period;

(d) Evening cell/room confinement, except for attendance at work
or school assignments, religious services, or meals, or law library if
approved for emergency/priority access per department policy, not to
exceed ((tern)) 10 consecutive evenings;

(e) Weekend and/or holiday cell/room confinement, except for at-
tendance at work or school assignments, religious services, or meals,
or law library if approved for emergency/priority access per depart-
ment policy, for a period of one or more weekends, not to exceed four
consecutive weekends per incident. For purposes of this rule, a "week-
end" shall begin at the end of the ((effender's)) incarcerated indi-
vidual's programming or work day Friday and terminate at the beginning
of the ((effermder's)) incarcerated individual's programming or work
day Monday;

(f) Confinement to cell/room except for attendance at work or
school assignments, religious services, or meals, or law library if
approved for emergency/priority access per department policy, for a
period not to exceed ((fer)) 10 consecutive days;

(g) Up to ((ene—hundred—twenty)) 120 hours of extra work duty.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-250 General infraction appeals. (1) If the supervi-
sor finds the ((effender)) incarcerated individual guilty of a general
violation, only the ((effemrder)) incarcerated individual may appeal
the decision and/or sanction(s) to a hearing officer.

(a) The appeal must be in writing and must include the reason (s)
why the ((effender)) incarcerated individual believes the action taken
was 1incorrect and specify the desired relief.

(b) The appeal must be delivered to the hearing officer within
((&we)) five business days of receiving the notice.

(c) Failure to follow appeal procedures shall be deemed a waiver
of the appeal, however the hearing officer may consider appeals filed
beyond the ((we)) five business day period.

(2) The hearing officer will review and act on the appeal request
within ((fer)) 10 business days of receipt unless an extension is ap-
proved in writing by the superintendent. The hearing officer may af-
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firm the decision and sanction(s), affirm the decision and reduce the
sanction(s), or dismiss/modify downward the decision and sanction(s).
(3) Once a decision is made on the appeal, the ((effender)) in-
carcerated individual shall be notified in writing within three busi-
ness days, unless an extension 1is approved in writing by the superin-
tendent.
(4) Sanctions will not be stayed upon appeal.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-270 Serious infraction procedure. (1) When a staff
member witnesses a serious violation or determines that a serious vio-
lation has occurred, ((kefshe)) they shall prepare and submit an in-
fraction report per department policy. The staff member will attach to
the report copies of any supporting documents, including a summary of
any confidential information, which shall not identify the confiden-
tial source(s).

(2) The infraction review officer will review the serious infrac-
tion report and any supporting documents and/or evidence. If the re-
port is incomplete or the charge(s) is inappropriate, the infraction
review officer will return the report to the reporting staff member to
be revised, rewritten, or reinvestigated. Otherwise, the infraction
review officer will forward the report to the hearing clerk or desig-
nee to schedule a hearing.

The infraction review officer may recommend referral to a mental
health professional as defined in department policy for consultation
if there is a question whether:

(a) Mental illness contributed to the behavior that led to the
violation; or

(b) The ((effender's)) incarcerated individual's mental health
status may need to be monitored.

(3) A negotiated hearing process will be used for any violation
specifically identified in department policy. The serious infraction
report will be forwarded to the designated hearing officer per depart-
ment policy.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-285 ((0offender)) Incarcerated individual rights. (1)
An ((effender)) incarcerated individual charged with a violation(s)
has the right to:

(a) A fair and impartial hearing;

(b) Written notice of the alleged violation(s) and a summary of
the supporting evidence at least ((Ewemty—four)) 24 hours before the
hearing;

(1) The notice shall include a statement of the rights listed in
this section.

(ii) The ((effenmder)) incarcerated individual may waive the
( (Ewernty—Ffour)) 24 hour notice.

(c) Be present at the hearing or waive presence at the hearing;
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(d) Request a department advisor and/or an interpreter to assist
the ((effender)) incarcerated individual in preparing for and partici-
pating in the hearing;

(e) Testify or remain silent;

(f) Call witnesses and present documentary evidence, though the
hearing officer may exclude witnesses/evidence deemed irrelevant, du-
plicative, or unnecessary;

(g) Propose questions for the hearing officer to ask witnesses,
although the hearing officer may exclude questions deemed irrelevant,
duplicative, or unnecessary;

(h) Appeal the hearing officer's finding(s) and/or sanction (s)
imposed to the superintendent within ((fi+fteer)) 15 business days of
the hearing officer's decision.

(2) ((offenders)) Incarcerated individuals do not have the right

to:

Cross—-examine witnesses;

Have the reporting staff member present at the hearing;
Receive a polygraph or other supplemental tests;
Examine physical evidence;

Receive confidential information.

® 0000w

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-290 Preparations for hearing. (1) When possible,
hearings will be held in the facility where the violation(s) occurred.
If the ((effender)) incarcerated individual is transferred to another
facility before a hearing is conducted, the sending facility will pro-
vide the infraction report, along with any supporting documents, to
the receiving facility.

(2) In preparation for the hearing, the hearing clerk or designee
shall, at least ((Ewenty—Ffour)) 24 hours before the hearing:

(a) Provide copies of the infraction report and nonconfidential
supporting documents, including a summary of the supporting evidence,
to the ((effender)) incarcerated individual;

(b) Advise the ((effender)) incarcerated individual in writing of
the date, time, and location of the hearing and of the rights, re-
strictions, and responsibilities listed in this chapter;

(c) Obtain written acknowledgment of the ((effemder's)) incarcer-
ated individual's receipt of the infraction report and any supporting
documents;

(d) Determine whether the ((effender)) incarcerated individual
wishes to contest the allegation;

(e) Determine whether the ((effender)) incarcerated individual
needs a department advisor and/or an interpreter. If assigned, the de-
partment advisor and/or interpreter will remain in place throughout
the hearing process, unless the ((effender)) incarcerated individual
declines assistance.

(3) If an ((effenderdsplaceddnprehearingeconfimement)) 1incar-
cerated individual is in segregation, the hearing will be held within
three business days of service of the infraction report and any sup-
porting documents, unless the ((effende¥r)) incarcerated individual has
waived ( (Ewernty—feur)) 24 hour notice for the hearing or the hearing
is continued in writing by the hearing officer. A staff member may be
assigned to assist in obtaining witness statements.
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If a hearing is continued, a determination shall be made in writ-
ing whether the ((effermdex)) incarcerated individual should remain in
segregation.

(4) For ((effenders—meot—pitaced)) incarcerated individuals not in
segregation, the hearing will be held within five business days of
service of the infraction report and any supporting documents.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-295 Department advisors. (1) A department advisor
may be appointed per department policy to help the ((effermder)) incar-
cerated individual prepare for and participate in the hearing. Before
a department advisor is assigned, the following factors will be con-
sidered:

) The ((effernder's)) incarcerated individual's literacy;
) The complexity of the issue(s);
(c) The ((effender's)) incarcerated individual's overall ability
k for ((kimselfthersetf)) themselves and adequately present
( (atsthexr)) their case;

(d) The individual's mental status, as determined by a mental
health professional or other employee with mental health training or
experience;

(e) The ((effermder's)) incarcerated individual's ability to com-
municate in English; and/or

((#e¥)) [(f) Any disability that might impair the ((effender's))
individual's ability to adequately defend ( (kimsedrf/lhersetf)) them-
selves.

(2) The department advisor will be a staff member who is not in-
volved in the observation or investigation of the infraction.

(3) The department advisor shall attend the hearing, in whole or
in part, based on the ((effermder's)) incarcerated individual's needs.
((Hetshe)) They may attend in person or by telephone. ((Hetshe)) They
shall not present the ((effermder's)) incarcerated individual's case,
question witnesses, or make any other oral presentation, unless re-
quested by the hearing officer.

(4) When a hearing is continued for the purpose of appointing a
department advisor, an advisor shall be appointed immediately.

(5) Conversations between department advisors and ((effenders))
incarcerated individuals are neither confidential nor privileged.

AMENDATORY SECTION (Amending WSR 20-08-037, filed 3/24/20, effective
4/24/20)

WAC 137-28-300 Conduct of hearing. (1) The hearing officer
shall ensure that the ((effermder's)) incarcerated individual's rights
are protected throughout the hearing process. The hearing officer
shall ensure that the ((effermder)) incarcerated individual is capable
of understanding the charge(s) against ( (Bimther)) them and the nature
of the proceedings, and ((is)) they are able to adequately participate
in the hearing. If there is reason to doubt the ((effender's)) incar-
cerated individual's understanding or ability, the hearing officer may
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order a continuance of the hearing in order to obtain additional in-
formation.

(2) The ((effender)) incarcerated individual shall be present at
all stages of the hearing, except during deliberations, examination of
any physical evidence and/or confidential information, and any inquiry
the hearing officer may make concerning the evidence/information pre-
sented, including the source(s) of confidential information.

(a) If new evidence/information is introduced outside the hear-
ing, the ((effernder)) incarcerated individual will have an opportunity
to rebut the evidence/information during the hearing.

(b) Unless excused, an ((effender's)) incarcerated individual's
failure to attend a scheduled hearing will be considered ((kisther)) a
waiver of ((£ke)) their right to be present at the hearing.

(3) An audio recording will be made of all category A, B, and C
hearings. A written record will also be made of all hearings.

(a) The record shall include:

(1) The name and DOC number of the ((effender)) incarcerated in-
dividual;

(ii) The date, location, and time of the hearing;

(iii) The name of the hearing officer;

(iv) The alleged violation(s);

(v) The ((effender's)) incarcerated individual's plea(s) to the
alleged violation(s);

(vi) The names of witnesses;

(vii) A summary of the statements of the ((effendexr)) incarcer-
ated individual and any witnesses, and information from any additional
sources, including confidential sources;

(viii) A summary of any new evidence/information introduced out-
side the hearing;

(ix) A description of any physical evidence;

(x) The reasons for denying any witnesses;

(x1) Any witness statements requested by the ((effende¥r)) incar-
cerated individual or hearing officer that were not provided or were
unavailable, if applicable;

(xii) Any witness questions proposed by the ((effender)) incar-
cerated individual that the hearing officer did not ask and the rea-
son(s) the guestions were excluded (i.e., irrelevant, duplicative, or
unnecessary) ;

(xiii) The hearing officer's decision, the sanction(s) imposed,
and reasons.

(b) If the ((effender)) incarcerated individual is found guilty,
the hearing officer will ensure all related reports, recordings, and
attachments become part of the ((effender's)) incarcerated individu-
al's file.

(4) The hearing officer will ensure physical evidence is handled
per department policy.

(5) If an ((effender's)) incarcerated individual's behavior dis-
rupts the hearing, ((ketshe)) they may be removed and the hearing will
continue on the record in the ((effender's)) incarcerated individual's
absence.

(6) If the hearing officer determines that a witness's presence
is necessary, the witness may participate by telephone or in person,
at the hearing officer's discretion. If the hearing officer determines
that participation would be unduly hazardous to facility safety or
correctional goals, the witness will provide a written statement.

(7) The hearing officer has the authority to question all wit-
nesses. The ((effender)) 1incarcerated individual may submit proposed
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questions to be asked of witnesses, but the hearing officer may ex-
clude questions that are irrelevant, duplicative, or unnecessary to
the adequate presentation of the ((effender's)) incarcerated individu-
al's case.

(8) Information from a confidential source will be introduced by
the testimony of the staff member who received the information.

(a) The hearing officer shall, out of the presence of the ((ef-
fender)) incarcerated individual and off the record, review the confi-
dential information and make an independent determination regarding
the reliability of the source, the credibility of the information, and
the necessity of not revealing the source. In determining whether the
source 1is reliable and the information is credible, the hearing offi-
cer should consider all relevant circumstances including, but not
limited to:

(1) Evidence from other staff members that the confidential
source has previously given reliable information;

(ii) Evidence that the confidential source had no apparent motive
to fabricate information;

(11ii) Evidence that the confidential source received no benefit
from providing the information;

(iv) Whether the confidential source is giving first-hand infor-
mation;

(v) Whether the confidential information is internally consistent
and 1s consistent with other known facts; and

(vi) The existence of corroborating evidence.

(b) The hearing officer shall also determine whether safety con-
cerns justify nondisclosure of the source of confidential information.

(c) The reliability and credibility determination and the need
for confidentiality must be made on the record.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-305 Continuances. (1) At any time during the disci-
plinary process, the hearing officer may continue the hearing:

(a) To determine the individual's mental status or competency;

(b) To appoint a department advisor;

((#r)) (c) To obtain an interpreter;

((#=r)) (d) To obtain a witness(es) or witness statement (s);

((#)) (e) To correct errors;

(f) To obtain ((a—replacement)) an alternate hearing officer;

((#er)) (g) To obtain crime lab reports or other documentation;

(h) If the witness(es) 1is temporarily unavailable;

((5)) (i) To determine restitution costs;

(J) If the ((efferder)) incarcerated individual is unavailable
(e.g., on escape, court-ordered custody, in transit to a nondepartment
facility, etc.);

((#gr)) (k) At the reasonable request of the ((effende¥r)) incar-
cerated individual;

((Hr)) (1) If the facility is experiencing altered/modified/
emergency operational status((+

H—Feo—determine—restitutionecosts) ) .

(2) Continuances shall be for no longer than necessary, and shall
not exceed ((twerty)) 20 business days, unless approved by the super-
intendent.
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(3) Hearings for ((effenders)) incarcerated individuals on escape
status, in court-ordered custody, in transit to a facility in another
jurisdiction, or otherwise unavailable may be continued for not more
than ((ewenty)) 20 business days after their return to department cus-
tody.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-310 Decision of hearing officer. (1) In reaching a
decision, the hearing officer will consider ((enty)) the totality of
the circumstances, the elements of the charged violation(s), all per-
tinent and exculpatory evidence presented at the hearing.

(2) The hearing officer is authorized to find an ( (&amate)) in-
carcerated individual guilty of a lesser ( (imetuded—offense)) WAC vio-
lation without issuing a new infraction report or conducting a new
hearing.

(3) Where the evidence suggests an ((imamate)) incarcerated indi-
vidual is guilty of an offense not charged and which is not a lesser
( (aetuded)) offense to a charged offense, the hearing officer may
recommend that new charges be filed to address such offenses. The
( (+amete) ) incarcerated individual may waive the right to a separate
hearing and allow the hearing officer to conduct the hearing on the
new charge.

(4) The ((effender)) incarcerated individual shall be informed of
the hearing officer's decision in writing within three business days
of the hearing, unless extended by the superintendent.

(5) The ((effender)) incarcerated individual shall be informed of
( (Bisther)) their right to appeal the hearing officer's decision to
the superintendent.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-350 Sanctions—Authority to impose. (1) If the hear-
ing officer finds the ((effender)) incarcerated individual not guilty
of a violation, disciplinary sanctions shall not be imposed on the
((effender)) incarcerated individual for that violation. Records per-
taining to the violation shall not be placed in the ((effender's)) in-
carcerated individual's file, but may be retained for statistical,
litigation, and recordkeeping purposes.

(2) If the hearing officer finds the ((effernde¥r)) incarcerated
individual guilty of a serious violation, the hearing officer may im-
pose one or more of the sanctions listed in this section.

If the hearing officer determines that more than one violation
occurred as a result of the same incident, ((ketshe)) they shall not
impose sanctions for the separate violations, but shall consider them
together and impose penalties based on the most serious violation in
the group.

(3) Allowable sanctions for serious violations are as follows.
The hearing officer may consider factors such as prior documented be-
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havior, infraction history, mental status, and overall facility and
program adjustment when determining an appropriate sanction(s):

(a) Any of the sanctions available for general violations;

(b) Any of the sanctions available under department policy;

(c) Loss of a privilege or privileges as outlined in department
policy for a period not to exceed: Thirty consecutive days on the
first offense, ((aimety)) 90 consecutive days on the second offense,
and ( (epe—hundred——eighty)) 180 consecutive days on the third offense
within a one-year period;

(d) Confinement to cell/room except for meals (or with meals in
cell), attendance at work or school assignments, or religious serv-
ices, or law library if approved for emergency/priority access per de-
partment policy, for a period not to exceed ((fkhirty)) 30 consecutive
days;

(e) Recommendation to the facility risk management team for re-
view of custody classification;
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“+h))) Restitution per WAC 137-28-410;

(()) (g9) Recommendation to the superintendent that ((ketshe))
they deny good conduct time credit.

The recommendation will be consistent with guidelines established
by the department secretary. Any sanctions in excess of the guidelines
require assistant secretary approval;

(()) (h) Suspension or termination of visitation, for certain
violations as outlined in department policy, for a period not to ex-
ceed: Thirty consecutive days for the first offense, ((airety)) 90
consecutive days for the second offense, and ((enre—hundred—eighty))
180 consecutive days for the third offense within a one-year period.
In cases of multiple or very serious violations, recommendations may
be made to the superintendent for extended or permanent loss of the
privilege of visitation with a specified individual (s);

((H<r)) (i) Restriction, interruption, or termination of corre-
spondence, telephone, and/or electronic communication for a period not
to exceed: Thirty consecutive days for the first offense, ((rimety))
90 consecutive days for the second offense, and ((emre—hundred—eighty))
180 consecutive days for the third offense in a one-year period. Ter-
mination of correspondence, telephone, and/or electronic communication
may be permanent:

(1) At the recipient's request;

(ii) At the request of the parent or guardian of the recipient,
if the recipient is a minor or an incapacitated person;

(iii) If correspondence perpetuates criminal activity; or

(iv) If the contact violates a court order.

((#2r)) (3) Urinalysis or breath alcohol testing for a period not
to exceed ((aimety)) 90 days for drug or alcohol related violations.
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(4) The hearing officer may review any decision ((ketshe)) they
previously made and may modify downward any sanction previously im-
posed.

(5) In all cases, regardless of whether an appeal is requested,
the superintendent may review and reduce a sanction imposed. Once the
superintendent has made a decision on the appeal, no modifications
will be made by the hearing officer.

(6) Nothing in this section limits the superintendent's discre-
tion to grant, deny, suspend, or revoke any privilege.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-360 Sanctions and mental status. In determining an
appropriate sanction, the hearing officer should consider the ((ef-
fender'ls)) incarcerated individual's mental health and ( (kisther))
their intellectual, emotional, and maturity levels and what effect a
particular sanction might have on the ((effender)) incarcerated indi-
vidual in light of such factors. The hearing officer may request the
assistance of other department staff members, including mental health
staff members, in determining appropriate and/or alternate sanctions.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-370 Sanctions—Limitations. (1) No ((effender)) in-
carcerated individual shall be infracted for violation of ((effernder))
incarcerated individual conduct rules unless ((he/fshe—has)) they have
been provided reasonable advance notice of the prohibited behavior,
unless the rule was adopted on an emergency basis.

(2) Disciplinary sanctions shall not include:

(a) Lowering the quantity or nutritional value of food;

(b) Corporal punishment or physical restraint;

(c) Confinement to an environment with unhealthful temperatures;
(d) Denial of adequate medical treatment.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-380 Serious infraction appeals. (1) If the hearing
officer finds the ((effender)) incarcerated individual guilty of a se-
rious violation, only the ((effender)) incarcerated individual may ap-
peal the decision and/or sanction(s) to the superintendent.

(a) An appeal request cannot be filed when the ((effender)) in-
carcerated individual has pled guilty to the violation.

(b) The appeal request must be in writing and must include the
reason (s) why the ((effende¥)) incarcerated individual believes the
action taken was incorrect and specify the desired relief.

(c) The appeal request must be filed within ((fifteern)) 15 busi-
ness days of receiving the notice.
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(d) Failure to follow appeal procedures shall be deemed a waiver
of the appeal, however the superintendent may consider appeals filed
beyond the ((fifteen)) 15 business day period.

(2) The superintendent will review the hearing record and act on
the appeal request within ((fer)) 10 business days of receipt. The su-
perintendent may affirm the decision and sanction(s), affirm the deci-
sion and reduce the sanction(s), or dismiss/modify downward the deci-
sion and sanction(s). The superintendent may also reverse the decision
and remand the matter for a new hearing, in which case the sanction (s)
imposed at the new hearing may not be more severe than the sanction(s)
originally imposed.

(3) The ((effeneer)) incarcerated individual shall be promptly
notified in writing of the superintendent's decision.

(4) Sanctions will not be stayed upon appeal.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-390 Hearing officer reports to the indeterminate sen-
tence review board. (1) When the hearing officer determines that an
( (effender)) incarcerated individual subject to the jurisdiction of
the indeterminate sentence review board is guilty of a serious viola-
tion, the hearing officer may recommend to the superintendent that
( (hetshe)) they not certify good conduct time credit for the ((effend—
e¥)) incarcerated individual pursuant to RCW 9.95.070.

The hearing officer's recommendation will be consistent with
guidelines established by the department secretary. Any sanctions for
loss of good conduct credits in excess of the guidelines require as-
sistant secretary approval.

(2) Recommendation to the indeterminate sentence review board for
a disciplinary hearing or reconsideration of minimum term should occur
only with violations providing for actual time loss of ((Ewedtwe)) 12
months or more and consistent with guidelines established by the de-
partment secretary.

(3) Whenever the hearing officer finds an ((effende¥)) incarcer-
ated individual under the jurisdiction of the indeterminate sentence
review board guilty of a serious violation and recommends either loss
of good conduct time credits or an increase in the ((effender's)) in-
carcerated individual's minimum term, the records office must inform
the indeterminate sentence review board of the hearing officer's deci-
sion and recommendation within ((¥erw)) 10 days, or within ((fesn)) 10
days of the superintendent's decision if an appeal is granted. This
report shall include a copy of the summary of the hearing prepared by
the hearing officer. If the ((effermder)) incarcerated individual is
within ((ferty—Fiwve)) 45 days of an apparent release date, the inde-
terminate sentence review board shall be notified promptly with writ-
ten notification to follow.

(4) In all other cases where an ((effende¥)) incarcerated indi-
vidual under the jurisdiction of the indeterminate sentence review
board is found guilty of a serious violation, the records office must
inform the indeterminate sentence review board of the hearing offic-
er's decision within ((¥hirty)) 30 days, or within ((Ekirty)) 30 days
of the superintendent's decision if an appeal is granted. This report
shall include a copy of the summary of the hearing prepared by the
hearing officer. If the ((effermder)) incarcerated individual is within
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( (Ferty—fiwe)) 45 days of an apparent release date, the indeterminate
sentence review board shall be notified promptly with written notifi-
cation to follow.

AMENDATORY SECTION (Amending WSR 15-20-011, filed 9/24/15, effective
1/8/16)

WAC 137-28-410 Restitution. (1) If the hearing officer imposes
restitution as a sanction, the amount of restitution owed shall be de-
termined at the infraction hearing. However, the hearing officer may
continue the hearing in order to secure additional evidence regarding
restitution. If continued, the ((efferder)) incarcerated individual
shall be present at the continued/reconvened hearing.

(2) The amount of restitution will be the replacement value of
the item, the cost of repair, and/or the cost of any ( (uaneeessary))
expense caused by the ((effender's)) incarcerated individual's miscon-
duct.

(3) The ((effender)) incarcerated individual may appeal the
amount of restitution within the time limits of this chapter. If under
appeal, the amount of the restitution will be held in the ((effend-
er's)) incarcerated individual's account, but funds will not be with-
drawn/withheld until the superintendent has decided the appeal.

(4) Restitution funds may be collected in the following ways:

(a) The funds may be withdrawn from the ((efferder's)) incarcer-
ated individual's account to make restitution, provided the ((effend-
e¥r'ls)) incarcerated individual's account is not reduced to less than
( (Fea—detdars)) $10; or

(b) Twenty percent of all funds being placed in the ((effende-
e¥'s)) incarcerated individual's account may be taken until the resti-
tution is paid in full.

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 137-28-280 Temporary prehearing placement.
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WSR 23-22-115
PERMANENT RULES

BUILDING CODE COUNCIL
[Filed October 31, 2023, 2:30 p.m., effective March 15, 2024]

Effective Date of Rule: March 15, 2024.

Purpose: Chapter 51-50 WAC; amendments to the 2021 International
Building Code (IBC) to adopt R-4 occupancy group and modify code pro-
visions related to licensed care facilities. This adoption will re-
qguire coordination with chapter 51-54A WAC. The applicable sections in
chapter 51-54A WAC will be amended with expedited rule making for con-
sistency with chapter 51-50 WAC. In 1993, the R-4 occupancy designa-
tion was replaced with licensed care occupancies in the adopted Wash-
ington state uniform codes. In the 2006 international version of the
codes, Washington removed licensed care occupancies and distributed
those facilities to the appropriate I and R occupancies classifica-
tions, while continuing to strike the unneeded R-4 occupancy classifi-
cation. The International Code Council model codes have evolved to in-
clude an enhanced building science model for the R-4 designation that
includes mitigations for both active and passive fire and life safety
systems. There is no longer a reason for nonadoption of R-4 occupancy
group.

Citation of Rules Affected by this Order: Amending seven sections
in chapter 51-50 WAC.

Statutory Authority for Adoption: RCW 19.27.031, 19.27.074.

Other Authority: RCW 19.27.031, 19.27.074.

Adopted under notice filed as WSR 23-11-026 on May 10, 2023.

Changes Other than Editing from Proposed to Adopted Version:

WAC Section Change Rationale/Discussion
51-50-0706 Section 706.4, Proposed for deletion in the CR-102. This is an existing state amendment that
Table 706.4 Both must stay. Table 706.4 is proposed | is not related to R-4. With the CR-102
to be amended by adding the R-4 filing, the state building code council
occupancy group. proposed the section and the table to be

deleted, which was an oversight. Both
the table and the section must stay in the
2021 IBC. Table 706.4 will be amended
to add R-4 to match the model code
language.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 7, Repealed O.

Date Adopted: October 20, 2023.

Tony Doan
Council Chair
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AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[21-12-103], filed 6/14/22, 6/7/23, and 9/25/23 [6/2/21], effective
3/15/24 [7/3/211])

WAC 51-50-0200 Chapter 2—Definitions.
SECTION 202—DEFINITIONS.

apurt FaMILy HoME. A dwelling, licensed by the state of Washington depart-
ment of social and health services, in which a person or persons pro-
vide personal care, special care, room and board to more than one but
not more than six adults who are not related by blood or marriage to
the person or persons providing the services. An existing adult family
home may provide services to up to eight adults upon approval from the
department of social and health services in accordance with RCW
70.128.066.

ASSISTED LIVING FACILITY. A home or other institution, licensed by the state
of Washington, providing housing, basic services and assuming general
responsibility for the safety and well-being of residents under chap-
ters 18.20 RCW and 388-78A WAC. These facilities may provide care to
residents with symptoms consistent with dementia requiring additional
security measures.

AUTOMATIC LOAD MANAGEMENT SYSTEM (AlMS). A system designed to manage electrical
load across one or more EV Ready parking spaces.

BOTTLE FILLING STATION. A plumbing fixture connected to the potable water
distribution system and sanitary drainage system that is designed and
intended for filling personal use drinking water bottles or containers
not less than 10 inches (254 mm) in height. Such fixtures can be sepa-
rate from or integral to a drinking fountain and can incorporate a wa-
ter filter and a cooling system for chilling the drinking water.

curwp care. The care of children during any period of a 24-hour day.

CHILD CARE, FAMILY HoME. A child care facility, licensed by Washington state,
located in the dwelling of the person or persons under whose direct
care and supervision the child is placed, for the care of 12 or fewer
children, including children who reside at the home.

CLIMATE zONE. A geographical region that has been assigned climatic crite-
ria as specified in the Washington State Energy Code.

cruster. Clusters are multiple portable school classrooms separated by
less than the requirements of the building code for separate build-
ings.

compost. Biodegradable solid wastes that are separated for composting
such as food waste, food soiled paper, and yard waste.

cUsTODIAL cARE. Assistance with dayv-to-day living tasks; such as assistance
with cooking, taking medication, bathing, using toilet facilities, and
other tasks of daily living. Custodial care includes persons receiving
care who have the ability to respond to emergency situations and may
receive limited verbal or physical assistance. These care recipients
may evacuate at a slower rate and/or who have mental and psychiatric
complications.
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EFFICIENCY DWELLING UNIT. A dwelling unit where all permanent provisions for
living, sleeping, eating and cooking are contained in a single room.

ELECTRIC VEHICLE (EV) CAPABLE PARKING SPACE. A parking space provided with a con-
duit, electrical panel and load capacity to support future installa-
tion of EV charging equipment.

ELECTRIC VEHICLE (Ev) cHARGER. Off-board charging equipment used to charge elec-
tric vehicles.

ELECTRIC VEHICLE (EV) CHARGING STATION. EV Ready parking space with installed EV
charger.

ELECTRIC VEHICLE (EV) READY PARKING SPACE. A parking space provided with a recepta-
cle outlet allowing charging of electric vehicles.

ELECTRIC VEHICLE SUPPLY EQUIPMENT (EVSE) . The conductors, including the ungrounded,
grounded, and equipment grounding conductors, and the electric vehicle
connectors, attachment plugs, personnel protection system, and all
other fittings, devices, power outlets, or apparatus installed specif-
ically for the purpose of transferring energy between the premises
wiring and the electric vehicle.

HIGH-RISE BUILDING. A building with an occupied floor, located more than 75
feet (22,860 mm) above the lowest level of fire department vehicle ac-
cess. For the purposes of this definition, an occupied roof with an
occupant load of 50 or more is considered to be an occupied floor.

HOSPICE CARE CENTER. A building or portion thereof used on a 24-hour basis
for the provision of hospice services to terminally ill inpatients.

LIMITED VERBAL OR PHYSICAL ASSISTANCE. Persons who, because of age, physical limi-
tations, cognitive limitations, treatment or chemical dependency, and
may not independently recognize, respond, or evacuate without limited
verbal or physical assistance during an emergency sSituation. Verbal
assistance includes prompting, giving, and repeating instructions.
Physical assistance includes assistance with transfers to walking aids
or mobility devices and assistance with egress.

Lorr. A space on an intermediate level or levels between the floor and

ceiling of a Group R occupancy dwelling or sleeping unit, open on one

or more sides to the room in which the loft is located, and in accord-
ance with Section ((426-3+3)) 420.14.

NnieETcLuB. An A-2 Occupancy in which the aggregate area of concentrated
use of unfixed chairs and standing space that is specifically designa-
ted and primarily used for dancing or viewing performers exceeds 350
square feet, excluding adjacent lobby areas. "Nightclub" does not in-
clude theaters with fixed seating, banquet halls, or lodge halls.

PORTABLE SCHOOL CLASSsrRooM. A prefabricated structure consisting of one or more
rooms with direct exterior egress from the classroom(s). The structure
is transportable in one or more sections and is designed to be used as
an educational space with or without a permanent foundation. The
structure shall be capable of being demounted and relocated to other
locations as needs arise.

RECYCLED MATERIALS. Those solid wastes that are separated for recycling or
reuse, such as papers, metals, and glass.

RESIDENTIAL SLEEPING SUITES. A unit that provides multiple rooms or spaces for
up to five residents, includes provisions for sleeping and can include
provisions for living, eating, sanitation, and kitchen facilities.
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SMALL BUSINESS. Any business entity (including a sole proprietorship, cor-

poration, partnership or other legal entity) which is owned and oper-

ated independently from all other businesses, which has the purpose of
making a profit, and which has 50 or fewer employees.

sTaceD EvacuaTION. A method of emergency response, that engages building
components and trained staff to provide occupant safety during an
emergency. Emergency response involves moving or holding certain occu-
pants at temporary locations for a brief period of time before evacu-
ating the building. This response is used by ambulatory surgery ( (fa—
eidity)) facilities and assisted living facilities to protect the
health and safety of fragile occupants and residents.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[20-21-021], filed 6/14/22, 6/7/23, and 9/25/23 [10/9/20], effective
3/15/24 [11/9/20])

WAC 51-50-0308 Section 308—Institutional Group I.

308.2 Institutional Group I-1. Institutional Group I-1 occupancy shall
include buildings, structures or portions thereof for more than 16
persons, excluding staff, who reside on a 24-hour basis in a super-
vised environment and receive custodial care. Buildings of Group I-1
shall be classified as one of the occupancy conditions specified in
Section 308.2.1 or 308.2.2 and shall comply with Section 420. This
group shall include, but not be limited to, the following:

Alcohol and drug centers;

Assisted living facilities as licensed by Washington state under
chapter 388-78A WAC;

Congregate care facilities;

Group homes;

Halfway houses;

Residential board and care facilities;

( (Seetat—rehabititation faeititiess))

Residential treatment facilities as licensed by Washington state
under chapter 246-337 WAC;

Social rehabilitation facilities.

308.2.5 Adult family homes. Adult family homes licensed by Washington
state shall be classified as Group R-3 or shall comply with the Inter-
national Residential Code.

308.2.6 ((Licemsed-eare)) Assisted living facilities. Assisted living

facilities as licensed by Washington state under chapter 388-78A WAC
shall be classified as Group I-1, Condition 2.

((Resideﬁ%ia%—%fea%meﬁ%—éaei%i%ies—%i¢eﬁsed—by—Washiﬁg%eﬁ—s%a%e

308.3 Institutional Group I-2. Institutional Group I-2 occupancy shall
include buildings and structures used for medical care on a 24-hour
basis for more than five persons who are incapable of self-preserva-
tion. This group shall include, but not be limited to, the following:
Foster care facilities.
Detoxification facilities.
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Hospice care centers.
Hospitals.

Nursing homes.
Psychiatric hospitals.

308.5.5 Family home child care. Family home child care licensed by
Washington state for the care of 12 or fewer children shall be classi-
fied as Group R-3 or shall comply with the International Residential
Code.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[21-06-035], filed 6/14/22, 6/7/23, and 9/25/23 [2/23/21], effective
3/15/24 [3/26/211)

WAC 51-50-0310 Section 310—Residential Group R.

310.3 Residential Group R-2. Residential occupancies containing sleep-
ing units or more than two dwelling units where the occupants are pri-
marily permanent in nature, including:
Apartment houses
Congregate 1living facilities (nontransient) with more than 16 oc-
cupants
Boarding houses (nontransient)
Convents
Dormitories
Fraternities and sororities
Monasteries
Hotels (nontransient)
Live/work units
Motels (nontransient)
Vacation timeshare properties

310.4.3 Adult family homes, family home child care. Adult family homes
and family home child care facilities that are within a single-family
home are permitted to comply with the International Residential Code.

310.4.4 Foster family care homes. Foster family care homes licensed by
Washington state are permitted to comply with the International Resi-
dential Code, as an accessory use to a dwelling, for six or fewer
children including those of the resident family.

( (3X0-5—Residential Group R-4-—R—4—classificationis not—adopted—Any
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Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[20-01-090], filed 6/14/22, 6/7/23, and 9/25/23 [12/12/19], effective
3/15/24 [7/1/201)

WAC 51-50-0420 Section 420—Groups I-1, R-1, R-2, R-3, and R-4.

420.2 Separation walls. Walls separating dwelling units in the same
building, walls separating sleeping units in the same building and
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walls separating dwelling or sleeping units from other occupancies
contiguous to them in the same building shall be constructed as fire
partitions in accordance with Section 708. Buildings containing multi-
ple sleeping units with common use or central kitchens shall not be
classified as a single dwelling.

((EXCEPTIONS: ing-units i

420.12 Adult family homes. This section shall apply to all newly con-
structed adult family homes and all existing single-family homes being
converted to adult family homes. This section shall not apply to those
adult family homes licensed by the state of Washington department of
social and health services prior to July 1, 2001.

420.12.1 Sleeping room classification. Each sleeping room in an adult
family home shall be classified as one of the following:

1. Type S - Where the means of egress contains stairs, elevators
or platform lifts.

2. Type NS1 - Where one means of egress is at grade level or a
ramp constructed in accordance with Section 1012 is provided.
3. Type NS2 - Where two means of egress are at grade level or

ramps constructed in accordance with Section 1012 are provided.

420.12.2 Types of locking devices and door activation. All bedrooms
and bathroom doors shall be openable from the outside when locked.

Every closet door shall be readily openable from the inside.

Operable parts of door handles, pulls, latches, locks and other
devices installed in adult family homes shall be operable with one
hand and shall not require tight grasping, pinching, or twisting of
the wrist. Pocket doors shall have graspable hardware available when
in the closed or open position.

The force required to activate operable parts shall be 5.0 pounds
(22.2 N) maximum. Required exit door(s) shall have no additional lock-
ing devices. Required exit door hardware shall unlock inside and out-
side mechanisms when exiting the building allowing reentry into the
adult family home without the use of a key, tool or special knowledge.

420.12.3 Smoke and carbon monoxide alarm requirements. Alarms shall be
installed in such a manner so that the detection device warning is au-
dible from all areas of the dwelling upon activation of a single
alarm.

420.12.4 Escape windows and doors. Every sleeping room shall be provi-
ded with emergency escape and rescue windows as required by Section
((#638)) 1031. No alternatives to the sill height such as steps,
raised platforms or other devices placed by the openings will be ap-
proved as meeting this requirement.

420.12.5 Grab bar general requirements. Where facilities are designa-
ted for use by adult family home clients, grab bars for water closets,
bathtubs and shower stalls shall be installed according to ICC Al17.1.

420.12.6 Shower stalls. Where provided to meet the requirements for
bathing facilities, the minimum size of shower stalls for an adult
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family home shall be 30 inches deep by 48 inches (760 mm by 1220 mm)
long.

420.13 Licensed care cooking facilities. In Group I-1, Condition 2 as-
sisted living facilities licensed under chapter 388-78A WAC and resi-
dential treatment facilities licensed under chapter 246-337 WAC, rooms
or spaces that contain a cooking facility with domestic cooking appli-
ances shall be permitted to be open to the corridor where all of the
following criteria are met:

1. The number of care recipients housed in the smoke compartment
is not greater than 30.

2. The number of care recipients served by the cooking facility
is not greater than 30.

3. Only one cooking facility area is permitted in a smoke com-
partment.

4. The types of domestic cooking appliances permitted are limited
to ovens, cooktops, ranges, warmers and microwaves.

5. The corridor is a clearly identified space delineated by con-
struction or floor pattern, material or color.

6. The space containing the domestic cooking facility shall be
arranged so as not to obstruct access to the required exit.

7. A domestic cooking hood installed and constructed in accord-
ance with Section 505 of the International Mechanical Code is provided
over the cooktop or range.

8. The domestic cooking hood provided over the cooktop or range
shall be equipped with an automatic fire-extinguishing system of a
type recognized for protection of domestic cooking equipment. Preengi-
neered automatic extinguishing systems shall be tested in accordance
with UL 300A and listed and labeled for the intended application. The
system shall be installed in accordance with this code, its listing
and the manufacturer's instructions.

9. A manual actuation device for the hood suppression system
shall be installed in accordance with Sections 904.13.1 and 904.13.2.

10. An interlock device shall be provided such that upon activa-
tion of the hood suppression system, the power or fuel supply to the
cooktop or range will be turned off.

11. A shut-off for the fuel and electrical power supply to the
cooking equipment shall be provided in a location that is accessible
only to staff.

12. A timer shall be provided that automatically deactivates the
cooking appliances within a period of not more than 120 minutes.

13. A portable fire extinguisher shall be installed in accordance
with Section 906 of the International Fire Code.

420.14 Lofts. Where provided in Group R occupancies, lofts shall com-
ply with this code as modified by Sections 420.14.1 through 420.14.5.
Lofts constructed in compliance with this section shall be considered
a portion of the story below. Such lofts shall not contribute to ei-
ther the building area or number of stories as regulated by Section
503.1. The loft floor area shall be included in determining the fire
area.

EXCEPTION: Lofts need not comply with Section ((420-43)) 420.14 where they meet any of the following conditions:
1. The loft has a maximum depth of less than 3 feet (914 mm).

2. The loft has a floor area of less than 35 square feet (3.3 m?).
3. The /oft is not provided with a permanent means of egress.

420.14.1 Loft limitations. Lofts shall comply with the following con-
ditions:
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1. The loft floor area shall be less than 70 square feet (6.5
2
m<) .
2. The loft ceiling height shall not exceed 7 feet (2134 mm) for
more than one-half of the loft floor area.
The provisions of Sections 420.14.2 through 420.14.5 shall not

apply to lofts that do not comply with Items 1 and 2.

420.14.2 Loft ceiling height. The ceiling height below a Ioft shall
not be less than 7 feet (2134 mm). The ceiling height above the fin-
ished floor of the Ioft shall not be less than 3 feet (914 mm). Por-
tions of the Jloft with a sloped ceiling measuring less than 3 feet
(914 mm) from the finished floor to the finished ceiling shall not
contribute to the loft floor area.

420.14.3 Loft area. The aggregate area of all lofts and mezzanines
within a room shall comply with Section 505.2.1.

EXCEPTION: The area of a single /of shall not be greater than two-thirds of the area of the room in which it is located, provided that no other /ofts or
mezzanines are open to the room in which the /oft is located.

420.14.4 Permanent egress for lofts. Where a permanent means of egress
is provided for lofts, the means of egress shall comply with Chapter
10 as modified by Section 420.14.4.1.

420.14.4.1 Ceiling height at loft means of egress. A minimum ceiling
height of 3 feet shall be provided for the entire width of the means
of egress from the loft.

420.14.5 Smoke alarms. Single- or multiple-station smoke alarms shall
be installed in all lofts in accordance with Section 907.2.11.1 or
907.2.11.2.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[20-01-0901, filed 6/14/22, 6/7/23, and 9/25/23 [12/12/19], effective
3/15/24 [7/1/207])

WAC 51-50-0706 Section 706—Fire walls.

706.3 Materials. Fire walls that separate a building of Type I or II
construction from a building of any construction type shall be of any
approved noncombustible materials. Other fire walls shall be built of
materials consistent with the types permitted for the type of con-
struction of the building.

706.4 Fire-resistance rating. Fire walls shall have a fire-resistance
rating of not less than that required by Table 706.4.

Table 706.4
Fire Wall Fire-resistance Ratings

FIRE-RESISTANCE
GROUP RATING (hours)

A, B, E, H4, 1, R-1, R-2, 3a

U

F-1, H-3, H-5, M, S-1 3

H-1, H-2 4b

F-2,S-2, R-3,R-4 2
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a In Type II, III, IV, or V construction, walls shall be permitted to have a
2-hour fire-resistance rating.

b For Group H-1, H-2, or H-3 buildings, also see Sections 415.7 and
415.8.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION [NEW SECTION] (Amending WSR 22-13-094, 23-12-103,
and 23-20-023, filed 6/14/22, 6/7/23, and 9/25/23, effective 3/15/24)

WAC 51-50-10170 Section 1017—Exit access travel distance.

Table 1017.2
Exit Access Travel Distance?

Occupancy Without Sprinkler System (feet) With Sprinkler System (feet)
A,E,F-1, M, R, S-1 200¢ 250b
I-1 Not Permitted 250b
B 200 300¢
((B-Z-S-%Z)) F-2,8-2,U 300 400°
H-1 Not Permitted 75d
(H-2)) H-2 Not Permitted 1004
H-3 Not Permitted 1504
H-4 Not Permitted 1754
H-5 Not Permitted 200¢
(+&13)) 1-2,1-3 Not Permitted 200¢
1-4 150 200¢

For SI: 1 foot = 304.8 mm.
a See the following sections for modifications to exit access travel distance requirements:
« Section 402.8: For the distance limitation in malls.
* Section 407.4: For the distance limitation in Group I-2.
« Sections 408.6.1 and 408.8.1: For the distance limitations in Group I-3.
« Section 411.2: For the distance limitation in special amusement areas.
« Section 412.6: For the distance limitations in aircraft manufacturing facilities.
« Section 1006.2.2.2: For the distance limitation in refrigeration machinery rooms.
« Section 1006.2.2.3: For the distance limitation in refrigerated rooms and spaces.
« Section 1006.3.4: For buildings with one exit.
« Section 1017.2.2: For increased distance limitation in Groups F-1 and S-1.
« Section 1030.7: For increased limitation in assembly seating.
« Section 3103.4: For temporary structures.
« Section 3104.9: For pedestrian walkways.
« Section 3116: For fixed guideway and passenger rail stations.
b Buildings equipped throughout with an automatic sprinkler system in accordance with Section 903.3.1.1 or 903.3.1.2. See Section 903 for occupancies
where automatic sprinkler systems are permitted in accordance with Section 903.3.1.2.
Buildings equipped throughout with an automatic sprinkler system in accordance with Section 903.3.1.1.
Group H occupancies equipped throughout with an automatic sprinkler system in accordance with Section 903.2.5.1.
Group R-3 and R-4 buildings equipped throughout with an automatic sprinkler system in accordance with Section 903.3.1.3. See Section 903.2.8 for
occupancies where automatic sprinkler systems are permitted in accordance with Section 903.3.1.3.

o a o

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION (Amending WSR 22-13-094, 23-12-103, and 23-20-023
[20/21/021], filed 6/14/22, 6/7/23, and 9/25/23 [10/9/20], effective
3/15/24 [11/9/20])

WAC 51-50-1019 ((Seetien—1019 Exit acecess stairways—and
ramps—-)) Reserved.
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Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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WSR 23-22-119
PERMANENT RULES

BUILDING CODE COUNCIL
[Filed October 31, 2023, 4:04 p.m., effective March 15, 2024]

Effective Date of Rule: March 15, 2024.

Purpose: Chapter 51-54A WAC; Amendments to the 2021 International
Fire Code to adopt provisions of the 2024 International Fire Code into
the 2021 code. Specifically, Chapter 12 Energy Storage Systems and
Chapter 80 Referenced Standards. Due to rapidly evolving technologies
within the field of energy storage systems, these changes are necessa-
ry to address applications that are encountered in the field but not
addressed within Chapter 12 of the International Fire Code. Reference
to NFPA 855 is appropriate, as there are items in Chapter 12 that are
not fully covered in NFPA 855. By combining the use of both documents,
maximum safety can be obtained. In addition, the code user will bene-
fit from the annex note explanations in NFPA 855.

Citation of Rules Affected by this Order: Two new sections in
chapter 51-54A WAC; and amending three sections in chapter 51-54A WAC.
Statutory Authority for Adoption: RCW 19.27.031, 19.27.074.

Other Authority: RCW 19.27.031, 19.27.074.
Adopted under notice filed as WSR 23-15-046 on July 13, 2023.
Changes Other than Editing from Proposed to Adopted Version:

WAC Section Change Rationale/Discussion
51-54A-1207 | 1207.5.5/1207.11 | Move text from 1207.11.10 to 1207.5.5: This text was placed incorrectly in the
10 "3.5. NFPA 2010, standard for Fixed CR-102 filing and is moved to place
Aerosol Fire-Extinguishing Systems. it in the correct location.

EXCEPTIONS: 1. Fire suppression systems
for lead-acid and nickel-cadmium battery
systems at facilities under the exclusive
control of communications utilities that
operate at less than 50 VAC and 60 VDC
shall be provided where required by NFPA
76.

2. Lead-acid and nickel-cadmium systems
that are used for dc power for control of
substations and control or safe shutdown of
generating stations under the exclusive
control of the electric utility, and located
outdoors or in building spaces used

exclusively for such installations, shall not
be required to have a fire suppression

system installed.
3. Lead-acid battery systems in

uninterruptible power supplies listed and
labeled in accordance with UL 1778,
utilized for standby power applications,
which is limited to not more than 10 percent
of the floor area on the floor on which the

ESS is located shall not be required to have
a fire suppression system."

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 2,
Amended 3, Repealed 0.
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Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 2, Amended 3, Repealed O.

Date Adopted: September 15, 2023.

Tony Doan
Council Chair

OTS-4642.4

NEW SECTION

WAC 51-54A-1201 General.

1201.1 Scope. The provisions of this chapter shall apply to the in-
stallation, operation, maintenance, repair, retrofitting, testing,
commissioning and decommissioning of energy systems used for generat-
ing or storing energy including, but not limited to, energy storage
systems under the exclusive control of an electric utility or lawfully
designated agency. It shall not apply to equipment associated with the
generation, control, transformation, transmission, or distribution of
energy installations that is under the exclusive control of an elec-
tric utility or lawfully designated agency. Energy storage systems
regulated by WAC 51-54A-1207 shall comply with this chapter as appro-
priate and NFPA 855.

1201.3 Mixed system installation. Where mixed systems are approved,
the aggregate nameplate kWh energy of all energy storage systems in a
fire area shall not exceed the maximum quantity specified for any of
the energy systems in this chapter. Where required by the fire code
official, a hazard mitigation analysis shall be provided and approved
in accordance with Section 104.8.2 to evaluate any potential adverse
interaction between the various energy systems and technologies.

NEW SECTION

WAC 51-54A-1206 Stationary fuel cell power systems.

1206.1 General. Stationary fuel cell power systems in new and existing
occupancies shall comply with this section.

EXCEPTION: The temporary use of a fuel cell-powered electric vehicle to power a Group R-3 or R-4 building while parked shall comply with Section
1206.13.

1206.5 Residential use. Stationary fuel cell power systems shall not
be installed in Group R-3 and R-4 buildings, or dwelling units associ-
ated with Group R-2 buildings unless they are specifically listed for
residential use.

EXCEPTION: The temporary use of a fuel cell-powered electric vehicle to power a Group R-3 or R-4 building while parked shall comply with Section
1206.13.

1206.6.3 Gas detection systems. Stationary fuel cell power systems
shall be provided with a gas detection system. Detection shall be pro-
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vided in approved locations in the fuel cell power system enclosure,
the exhaust system, or the room that encloses the fuel cell power sys-—
tem. The system shall be designed to activate at a flammable gas con-
centration of not more than 25 percent of the lower flammable limit
(LFL) .

1206.6.3.1 System activation. The activation of the gas detection sys-
tem shall automatically:

1. Close valves between the gas supply and the fuel cell power
system.

2. Shut down the fuel cell power system.

3. Initiate local audible and visible alarms in approved loca-
tions.

AMENDATORY SECTION [NEW SECTION] (Amending WSR 22-13-093, 23-12-107,
and 23-20-027, filed 6/14/22, 6/7/23, and 9/25/23, effective 3/15/24)

WAC 51-54A-1207 Electrical energy storage systems.

1207.1 General. The provisions in this section are applicable to sta-
tionary and mobile electrical energy storage systems (ESS).

EXCEPTION: ESS in Group R-3 and R-4 occupancies not exceeding thresholds in Section 1207.11.4 shall comply with Section 1207.11 through
1207.11.9.

1207.1.1 Scope. ESS having capacities exceeding the values shown in
Table 1207.1.1 shall comply with this section.

TABLE 1207.1.1
Energy Storage System (ESS) Thresh-
old Quantities

Energy
Technology Capacity?®

Capacitor ESS 3 kWh
Flow batteries? 20 kWh
Lead-acid batteries, all types 70 kWhE
Lithium-ion batteries 20 kWh
Sodium nickel chloride batteries 70 kWh
Nickel-cadmium batteries (Ni-Cd), 70 kWh
Nickel Metal Hydride (Ni-MH), and
Nickel Zinc (Ni-Zn) batteries
Nonelectrochemical ESSY 70 kWh
Other battery technologies 10 kWh
Other electrochemical ESS technologies 3 kWh
Zinc manganese dioxide batteries (Zn- 70 kWh
MnQ2)

For SI: 1 kilowatt-hour = 3.6 megajoules.
a  Energy capacity is the total energy capable of being stored (nameplate rating), not the usable energy rating. For units rated in amp-hours, kWh shall equal
rated voltage times amp-hour rating divided by 1,000.
Shall include vanadium, zinc-bromine, polysulfide-bromide and other flowing electrolyte-type technologies.
Fifty gallons of lead-acid battery electrolyte shall be considered equivalent to 70 kWh.
Covers nonelectrochemical technologies such as flywheel and thermal ESS.

lelelo |

1207.1.1.1 Utilities and industrial applications. This section shall
not apply to capacitors and capacitor equipment for electric utilities
and industrial facilities used in applications such as flexible ac
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transmission (FACTS) devices, filter capacitor banks, power factor
correction, and standalone capacitor banks for voltage correction and
stabilization.

1207.1.1.2 Mobile ESS. Mobile ESS deployed at an electric utility sub-
station or generation facility for 90 days or less shall not add to
the threshold values in Table 1207.1.1 for the stationary ESS instal-
lation if both of the following conditions apply:

1. The mobile ESS complies with Section 1207.10.

2. The mobile ESS is only being used during periods in which the
facility's stationary ESS is being tested, repaired, retrofitted, or

replaced.

1207.1.3 Construction documents. The following information shall be
provided with the permit application:

1. TLocation and layout diagram of the room or area in which the
ESS is to be installed.

2. Details on the hourly fire-resistance ratings of assemblies
enclosing the ESS.

3. The guantities and types of ESS to be installed.

4. Manufacturer's specifications, ratings, and documentation of
the listings of each ESS and associated equipment.

5. Description of enerqgy (battery) management systems and their
operation.

6. Location and content of regquired signage.

7. Details on fire suppression, smoke or fire detection, thermal
management, ventilation, exhaust, and deflagration venting systems, if
provided.

8. Support arrangement associated with the installation, includ-
ing any required seismic restraint.

9. A commissioning plan complying with Section 1207.2.1.

10. A decommissioning plan complyving with Section 1207.2.3.

11. A fire safety and evacuation plan in accordance with Section

404.

1207.1.3.1 Utilities applicability. Plans and specifications associ-
ated with ESS owned and operated by electric utilities as a component
of the electric grid that are considered critical infrastructure docu-
ments in accordance with the provisions of the North American FElectric
Reliability Corporation and other applicable governmental laws and
reqgulations shall be made available to the fire code official for
viewing based on the requirements of the applicable governmental laws
and regqulations.

1207.1.4 Hazard mitigation analysis. Failure modes and effects analy-
sis (FMEA) or other approved hazard mitigation analysis shall be pro-
vided in accordance with Section 104.8.2 under any of the following
conditions:

1. Where ESS technologies not specifically identified in Table
1207.1.1 are provided.

2. More than one ESS technology is provided in a ((reem—er—n
etesed)) single fire area where there is a potential for adverse in-
teraction between technologies.

3. Where allowed as a basis for increasing maximum allowable
quantities. See Section 1207.5.2.

4. Where flammable gases can be produced under abnormal condi-
tions.
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5. Where required by the fire code official to address a poten-
tial hazard with an ESS installation that is not addressed by existing
reqguirements.

1207.1.4.1 Fault condition. The hazard mitigation analysis shall eval-
uate the consequences of the following failure modes. Only single
failure modes shall be considered.

1. A thermal runaway condition in a single electrochemical ESS
unit.

2. A mechanical fajilure of a nonelectrochemical ESS unit.

3. Failure of any batteryv (enerqgy) management system or fire pro-
tection system within the ESS equipment that is not covered by the
product listing failure mode effects analysis (FMEA).

4. Failure of any required protection system external to the ESS
including, but not limited to, ventilation (HVAC), exhaust ventila-
tion, smoke detection, fire detection, gas detection, or fire suppres-
sion system.

1207.1.4.2 Analysis approval. The fire code official is authorized to
approve the hazardous mitigation analysis provided that the consequen-
ces of the hazard mitigation analysis demonstrate:

1. Fires will be contained within unoccupied ESS rooms or areas
for the minimum duration of the fire-resistance-rated separations
identified in Section 1207.7.4.

2. Fires involving the ESS will allow occupants or the general
public to evacuate to a safe location.

1207.1.5 Large-scale fire test. Where required elsewhere in Section
1207, large-scale fire testing shall be conducted on a representative
ESS in accordance with UL 9540A. The testing shall be conducted or
witnessed and reported by an approved testing laboratory and show that
a fire involving one ESS will not propagate to an adijacent ESS, and
where installed within buildings, enclosed areas and walk—-in units
will be contained within the room, enclosed area or walk-in unit for
the duration of the test. The test report shall be provided to the
fire code official for review and approval in accordance with Section
104.8.2.

1207.1.6.1 Fire mitigation personnel. Where, in the opinion of the
fire code official, it is essential for public safety that trained
personnel be on-site to respond to possible ignition or re-ignition of
a damaged ESS, the system owner, agent, or lessee shall dispatch with-
in 15 minutes one or more fire mitigation personnel to the premise, as
required and approved, at their expense. These personnel shall remain
on duty continuously after the fire department leaves the premise un-
til the damaged enerqgy storage equipment is removed from the premises,
or earlier if the fire code official indicates the public safety haz-
ard has been abated.

1207.2.1 Commissioning. Commissioning of newly installed ESS and ex-—
isting ESS that have been retrofitted, replaced, or previously decom-
missioned and are returning to service shall be conducted prior to the
ESS being placed in service in accordance with a commissioning plan
that has been approved prior to initiating commissioning. The commis-
sioning plan shall include the following:

1. A narrative description of the activities that will be accom-
plished during each phase of commissioning, including the personnel
intended to accomplish each of the activities.
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2. A listing of the specific ESS and associated components, con-
trols, and safetv-related devices to be tested, a description of the
tests to be performed, and the functions to be tested.

3. Conditions under which all testing will be performed, which
are representative of the conditions during normal operation of the
system.

4. Documentation of the owner's project requirements and the ba-
sis of design necessary to understand the installation and operation
of the ESS.

5. Verification that required equipment and systems are installed
in accordance with the approved plans and specifications.

6. Integrated testing for all fire and safety systems.

7. Testing for any required thermal management, ventilation, or
exhaust systems associated with the ESS installation.

8. Preparation and delivery of operation and maintenance documen-
tation.

9. Training of facility operating and maintenance staff.

10. Tdentification and documentation of the requirements for
maintaining system performance to meet the original design intent dur-
ing the operation phase.

11. Tdentification and documentation of personnel who are guali-
fied to service, maintain and decommission the ESS, and respond to in-
cidents involving the ESS, including documentation that such service
has been contracted for.

12. A decommissioning plan for removing the ESS from service, and
from the facility in which it is located. The plan shall include de-
tails on providing a safe, orderly shutdown of energy storage and
safety systems with notification to the code officials prior to the
actual decommissioning of the system. The decommissioning plan shall
include contingencies for removing an intact operational ESS from
service, and for removing an ESS from service that has been damaged by
a fire or other event.

EXCEPTIONS: Commissioning shall not be required for lead-acid and nickel-cadmium battery systems at facilities under the exclusive control of
communications utilities that comply with NFPA 76 and operate at less than 50 VAC and 60 VDC. A decommissioning plan shall be

provided and maintained where required by the fire code official.
1. Lead-acid and nickel-cadmium battery systems less than 50 VAC, 60 VDC that are in telecommunications facilities for installations

of communications equipment under the exclusive control of communications utilities and located outdoors or in building spaces or
walk-in units used exclusively for such installations that are in compliance with NFPA 76 shall be permitted to have a commissioning

plan in compliance with recognized industry practices in lieu of complying with Section 1207.2.1.

2. Lead-acid and nickel-cadmium battery systems that are used for dc power for control of substations and control or safe shutdown of
generating stations under the exclusive control of the electric utilities, and located in building spaces or walk-in units used exclusively
for such installations shall be permitted to have a commissioning plan in compliance with applicable governmental laws and regulations
in lieu of developing a commissioning plan in accordance with Section 1207.2.1.

1207.3.1 Energy storage system listings. ESS shall be listed in ac-
cordance with UL 9540.

EXCEPTIONS: 1. Lead-acid and nickel-cadmium battery systems less than 50 VAC, 60 VDC in telecommunications facilities for installations of

communications equipment under the exclusive control of communications utilities located outdoors or in building spaces used
exclusively for such installations that are in compliance with NFPA 76.

2. Lead-acid and nickel-cadmium battery systems that are used for dc power for control of substations and control or safe shutdown of
generating stations under the exclusive control of the electric utility, and located outdoors or in building spaces used exclusively for such
installations.

3. Lead-acid battery systems in uninterruptible power supplies listed and labeled in accordance with UL 1778 and utilized for standby
power applications.

1207.3.7.1 Retrofitting lead acid and nickel cadmium. Changing out or
retrofitting of lead-acid and nickel-cadmium batteries in the follow-—
ing applications shall be considered repairs where there is no in-
crease in system size or energy capacity greater than 10 percent of
the original design.
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1. At facilities under the exclusive control of communications
utilities that comply with NFPA 76 and operate at less than 50 VAC and
60 VDC.

2. Battery systems used for dc power for control of substations
and control or safe shutdown of generating stations under the exclu-
sive control of the electric utility, and located outdoors or in
building spaces used exclusively for such installations.

3. Batteries in uninterruptible power supplies listed and labeled
in accordance with UL 1778 and used for standby applications only.

1207.5 Electrochemical ESS protection. The protection of electrochemi-
cal ESS shall be in accordance with Sections 1207.5.1 through 1207.5.8
where required by Sections 1207.7 through 1207.10.

TABLE 1207.5

Maximum Allowable Quantities of
Electrochemical ESS

Maximum Allowable

Technology Quantities?
Storage Batteries
Flow batteries? 600 kWh
Lead-acid, all types Unlimited
Lithium-ion 600 kWh
Sodium nickel chloride 600 kWh
Nickel-cadmium (Ni-Cd), Unlimited

Nickel metal hydride (NI-
MH) and nickel zinc (Ni-

Zn)

Zinc manganese dioxide Unlimited

(Zn-MnQ2)

Other battery technologies 200 kWh

Capacitors

All types | 20 kWh
Other Electrochemical ESS

All types | 20 kWh

For SI: 1 kilowatt hour = 3.6 megajoules.

a For electrochemical ESS units rated in amp-hours, kWh shall equal rated voltage times the amp-hour rating divided by 1.000.
E Shall include vanadium, zinc-bromine, polysulfide-bromide, and other flowing electrolyte-type technologies.

1207.5.1 Size and separation. Electrochemical ESS shall be segregated
into groups not exceeding 50 kWh (180 mega-joules). Each group shall
be separated a minimum of three feet (914 mm) from other groups and
from walls in the storage room or area. The storage arrangements shall
comply with Chapter 10.

EXCEPTIONS: 1. Lead-acid and nickel-cadmium battery systems in facilities under the exclusive control of communications utilities and operating at
less than 50 VAC and 60 VDC in accordance with NFPA 76.

2. Lead-acid and nickel-cadmium systems that are used for dc power for control of substations and control or safe shutdown of
generating stations under the exclusive control of the electric utility, and located outdoors or in building spaces used exclusively for such
installations.

3. Lead-acid battery systems in uninterruptible power supplies and labeled in accordance with UL 1778, utilized for standby power
applications, and limited to not more than 10 percent of the floor area on the floor on which the ESS is located.

4. The fire code official is authorized to approve larger capacities or smaller separation distances based on large-scale fire testing
complying with Section 1207.1.5.

1207.5.3 Elevation. Electrochemical ESS shall not be located in the
following areas:
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1. Where the floor is located more than 75 feet (22,860 mm) above
the lowest level of fire department vehicle access.
2. Where the floor is located below the lowest level of exit dis-

charge.

EXCEPTIONS: 1. Lead-acid and nickel-cadmium battery systems less than 50 VAC and 60 VDC installed in facilities under the exclusive control of
communications utilities in accordance with NFPA 76.

2. Lead-acid and nickel-cadmium systems that are used for dc power for control of substations and control or safe shutdown of
generating stations under the exclusive control of the electric utility, and located outdoors or in building spaces used exclusively for such
installations.

3. Lead-acid battery systems in uninterruptible power supplies and labeled in accordance with UL 1778, utilized for standby power
applications, and limited to not more than 10 percent of the floor area on the floor on which the ESS is located.

4. Where approved, installations shall be permitted in underground vaults complying with NFPA 70, Article 450, Part I11.

5. Where approved by the fire code official, installations shall be permitted on higher and lower floors.

1207.5.4 Fire detection. An approved automatic smoke detection system
or radiant energy-sensing fire detection system complying with Section
907.2 shall be installed in rooms, indoor areas, and walk-in units
containing electrochemical ESS. An approved radiant energy-sensing
fire detection system shall be installed to protect open parking ga-
rage and rooftop installations. Alarm signals from detection systems
shall be transmitted to a central station, proprietary or remote sta-
tion service in accordance with NFPA 72, or where approved to a con-
stantly attended location.

EXCEPTION: Normally unoccupied, remote stand-alone telecommunications structures with a gross floor area of less than 1500 ft2 (139 m?2) utilizing

lead-acid or nickel-cadmium batteries shall not be required to have a fire detection system installed.

1207.5.4.1 System status. Iead-acid and nickel-cadmium battery systems
that are used for dc power for control of substations and control or
safe shutdown of generating stations under the exclusive control of
the electric utility, and located outdoors or in building spaces used
exclusively for such installations shall be allowed to use the process
control system to monitor the smoke or radiant energy-sensing fire de-
tectors required in Section 1207.5.4.

1207.5.5 Fire suppression systems. Rooms and areas within buildings
and walk-in units containing electrochemical ESS shall be protected by
an automatic fire suppression system designed and installed in accord-
ance with one of the following:

1. Automatic sprinkler systems, designed and installed in accord-
ance with Section 903.3.1.1 for ESS units (groups) with a maximum
stored enerqgy capacity of 50 kWh, as described in Section 1207.5.1,

shall be designed with a minimum density of 0.3 gpm/ft? (1.14 L/min)

based over the area of the room or 2,500 sguare-foot (232 mz) design
area, whichever is smaller, unless a lower density is approved based
upon large-scale fire testing in accordance with Section 1207.1.5.

2. Automatic sprinkler system designed and installed in accord-
ance with Section 903.3.1.1 for ESS units (groups) exceeding 50 kWh
shall use a density based on large-scale fire testing complying with
Section 1207.1.5.

3. The following alternative automatic fire-extinguishing systems
designed and installed in accordance with Section 904, provided that
the installation is approved by the fire code official based on large-
scale fire testing complying with Section 1207.1.5:

3.1. NFPA 12, Standard on Carbon Dioxide Extinguishing Systems.

3.2. NFPA 15, Standard for Water Spray Fixed Systems for Fire
Protection.

3.3. NFPA 750, Standard on Water Mist Fire Protection Systems.

3.4. NFPA 2001, Standard on Clean Agent Fire-Extinguishing Sys-
tems.
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3.5. NFPA 2010, Standard for Fixed Aerosol Fire-Extinguishing
Systems.

EXCEPTIONS: 1. Fire suppression systems for lead-acid and nickel-cadmium battery systems at facilities under the exclusive control of
communications utilities that operate at less than 50 VAC and 60 VDC shall be provided where required by NFPA 76.

2. Lead-acid and nickel-cadmium systems that are used for dc power for control of substations and control or safe shutdown of
generating stations under the exclusive control of the electric utility, and located outdoors or in building spaces used exclusively for such
installations, shall not be required to have a fire suppression system installed.

3. Lead-acid battery systems in uninterruptible power supplies listed and labeled in accordance with UL 1778, utilized for standby
power applications, which is limited to not more than 10 percent of the floor area on the floor on which the ESS is located, shall not be
required to have a fire suppression system.

1207.6 Electrochemical ESS technology-specific protection. Electro-
chemical ESS installations shall comply with the reguirements of this
section in accordance with the applicable reguirements of Table
1207.6.

TABLE 1207.6
Electrochemical ESS Technology-Specific Requirements

Compliance Required? Battery Technolo
Nickel cadmium
(Ni-Cd), nickel Zinc
metal hydride (Ni- manganese Sodium Other ESS .
Lead MH) and nickel dioxide nickel and Battery Capacitor
Feature Section -acid zinc (Ni-Zn) (ZnMnO2) Lithium-ion | Flow chloride Technologiesb ESSP
Exhaust 1207.6.1 | Yes Yes Yes No Yes No Yes Yes
ventilation
Explosion | 170763 | vest Yes? Yes Yes No Yes Yes Yes
Safety caps 1207.6.4 Yes Yes Yes No No No Yes Yes
Spill control
and 1207.6.2 | Yes® Yes© Yesf No Yes No Yes Yes
neutralization
Thermal d d
runaway 1207.6.5 Yes! Yes! Yes® Yes® No Yes Yes® Yes

®

Not required for lead-acid and nickel-cadmium batteries at facilities under the exclusive control of communications utilities that comply with NFPA 76
and operate at less than 50 VAC and 60 VDC.

Protection shall be provided unless documentation acceptable to the fire code official is provided in accordance with Section 104.8.2 that provides
justification why the protection is not necessary based on the technology used.
licable to vented-type (i.e., flooded) nickel-cadmium and lead-acid batteries.
Not required for vented-type (i.e., flooded) batteries.

The thermal runaway protection is permitted to be part of a battery management system that has been evaluated with the battery as part of the evaluation
to UL 1973.

f Not required for batteries with jelled electrolyte.

1207.6.3 Explosion control. Where required by Table 1207.6 or else-
where in this code, explosion control complying with Section 911 shall
be provided for rooms, areas, ESS cabinets, or ESS walk-in units con-
taining electrochemical ESS technologies.

EXCEPTIONS: 1. Where approved, explosion control is permitted to be waived by the fire code official based on large-scale fire testing complying with
Section 1207.1.5 that demonstrates that flammable gases are not liberated from electrochemical ESS cells or modules.
2. Where approved, explosion control is permitted to be waived by the fire code official based on documentation provided in accordance
with Section 104.8 that demonstrates that the electrochemical ESS technology to be used does not have the potential to release
flammable gas concentrations in excess of 25 percent of the LFL anywhere in the room, area, walk-in unit or structure under thermal
runaway, or other fault conditions.

| o

loelalo

3. Where approved, ESS cabinets that have no debris, shrapnel, or enclosure pieces ejected during large scale fire testing complying
with Section 1207.1.5 shall be permitted in lieu of providing explosion control complying with Section 911.

4. Explosion control is not required for lead-acid and nickel-cadmium battery systems less than 50 VAC, 60 VDC in telecommunication
facilities under the exclusive control of communications utilities located in building spaces or walk-in units used exclusively for such
installations.

5. Explosion control is not required for lead-acid and nickel-cadmium systems used for dc power for control of substations and control
or safe shutdown of generating stations under the exclusive control of the electric utility located in building spaces or walk-in units used
exclusively for such installations.

6. Explosion control is not required for lead-acid battery systems in uninterruptible power supplies listed and labeled in accordance with
UL 1778, utilized for standby power applications, and housed in a single cabinet in a single fire area in buildings or walk-in units.

1207.10.1 Charging and storage. For the purpose of Section 1207.10,
charging and storage covers the operation where mobile ESS are charged
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and stored so they are ready for deployment to another site, and where
they are charged and stored after a deployment.

EXCEPTION: Mobile ESS used to temporarily provide power to lead-acid and nickel-cadmium systems that are used for dc power for control of
substations and control or safe shutdown of generating stations under the exclusive control of the electric utility, and located outdoors or

in building spaces used exclusively for such installations.

1207.10.2 Deployment. For the purpose of Section 1207.10, deployment
covers operations where mobile ESS are located at a site other than
the charging and storage site and are being used to provide power.

EXCEPTION: Mobile ESS used to temporarily provide power to lead-acid and nickel-cadmium systems that are used for dc power for control of
substations and control or safe shutdown of generating stations under the exclusive control of the electric utility, and located outdoors or

in building spaces used exclusively for such installations.

1207.11 ESS in Group R-3 and R-4 occupancies. ESS in Group R-3 and R-4
occupancies shall be in accordance with Sections 1207.11.1 through
1207.11.9.

EXCEPTIONS: 1. ESS listed and labeled in accordance with UL 9540 and marked "For use in residential dwelling units", where installed in accordance
with the manufacturer's instructions and NFPA 70.

2. ESS rated less than 1 kWh (3.6 megajoules).

1207.11.1 Equipment listings. ESS shall be listed and labeled in ac-
cordance with UL 9540.

EXCEPTIONS: Not adopted.

1207.11.2.1 Spacing. Individual ESS units shall be separated from each
other by at least three feet (914 mm) except where smaller separation
distances are documented to be adequate based on large-scale fire
testing complying with Section 1207.1.5.

1207.11.3 Location. ESS shall be installed only in the following loca-
tions:

1. Detached garages and detached accessory structures.

2. Attached garages separated from the dwelling unit living space
and sleeping units in accordance with Section 406.3.2 of the Interna-
tional Building Code.

3. Outdoors or on the exterior side of exterior walls located a
minimum of three feet (914 mm) from doors and windows directly enter-
ing the dwelling unit.

4. Enclosed utility closets, basements, storage or utility spaces
within dwelling units and sleeping units with finished or noncombusti-
ble walls and ceilings. Walls and ceilings of unfinished wood-framed
construction shall be provided with not less than 5/8 in. Type X gyp-
sum wallboard.

ESS shall not be installed in sleeping rooms, or closets or
spaces opening directly into sleeping rooms.

1207.11.4 Enerqgy ratings. Individual ESS units shall have a maximum
rating of 20 kWh. The aggregate rating of the ESS shall not exceed:

1. 40 kWh within utility closets, basements, and storage or util-
ity spaces.

2. 80 kWh in attached or detached garages and detached accessory
structures.

3. 80 kiwh on exterior walls.

4. 80 kWh outdoors on the ground.

ESS installations exceeding the permitted individual or aggregate
ratings shall be installed in accordance with Sections 1207.1 through
1207.9.

1207.11.6 Fire detection. ESS installed in Group R-3 and R-4 occupan-
cies shall comply with the following:
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1. Rooms and areas within dwelling units, sleeping units, base-
ments and attached garages in which ESS are installed shall be protec-
ted by smoke alarms in accordance with Section 907.2.11.

2. A listed heat alarm shall be installed in locations where
smoke alarms cannot be installed based on their listing.

1207.11.7 Protection from impact. ESS installed in a location subiject
to vehicle damage shall be protected by approved barriers. Appliances
in garages shall also be installed in accordance with Section 304.3 of
the International Mechanical Code.

1207.11.8 Ventilation. Indoor installations of ESS that include bat-
teries that produce hydrogen or other flammable gases during charging
shall be provided with exhaust ventilation in accordance with Section
304.5 of the International Mechanical Code.

1207.11.9 Toxic and highly toxic gas. Model code section not adopted.

1207.11.10 Electric vehicle use. The temporary use of an owner or oc-
cupant's electric-powered vehicle to power a dwelling unit or sleeping
unit while parked in an attached or detached garage or outdoors shall
comply with the vehicle manufacturer's instructions and NFPA 70.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

AMENDATORY SECTION (Amending WSR 22-13-093, 23-12-107, and 23-20-027
[19-02-086], filed 6/14/22, 6/7/23, and 9/25/23 [1/2/19], effective
3/15/24 [7/1/191])

WAC 51-54A-8000 Referenced standards.

NEFPA 13-19: Standard for the Installation of Sprinkler Systems (except
9.3.6.3(5)) . . . . . . . . . . . e e e e e e o < < < . . . 903.3.1.1,
903.3.2, 903.3.8.2, 903.3.8.5, 904.13, 905.3.4, 907.6.4, 914.3.2,
1019.3, 1103.4.8, 3201.1, 3204.2, 3205.5, Table 3206.2, 3206.4.1,
3206.10, 3207.2, 3207.2.1, 3208.2.2, 3208.2.2.1, 3208.4, 3210.1,
3401.1, 5104.1, 5104.1.1, 5106.5.7, 5704.3.3.9, Table 5704.3.6.3(7),
5704.3.7.5.1, 5704.3.8.4

NFPA ((33)) 33-18 Membrane Enclosures . . . . . . « <« « <« . . 2404.3.5
NFPA 96-21 Standard for Ventilation Control and Fire Protection of
Commercial Cooking Operations . . . . . . . . .« « « « « « . . 606.2,

606.3, 904.13
NEFPA 130-20 Standard for Fixed Guideway Transit and Passenger Rail

Systems . . . . L L L 0o s s e e e e e e e e e e e e e e 4901.1
NEFPA 855-23 Standard for the Installation of Stationary Energy Storage
Systems . . . . v e e e e e e e e e e e e e e e e e e e e e 1201.1
UL 142A-2018: Special Purpose Above ground Tanks for Specific Flamma-
ble or Combustible Liquids . . . . . . . . . . . . . < . . . . . 605.4
UL 2272-2016: Electrical Systems for Personal E-Mobility

Devices . . v e e e e e e e e e e e e e e e e e e e e e e e e 323.2
UL 2849-2020: Electrical Systems for eBikes . . . . . . . . . . 323.2

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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