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BOARD
[Filed November 6, 2024, 12:21 p.m., effective December 7, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to update Title 314
WAC to replace gender-specific language with gender-neutral language.
This rule making was initiated in response to a petition for rule mak-
ing previously accepted by the liquor and cannabis board requesting
these changes. The changes aim to promote a regulatory framework that
is inclusive, equitable, clear, and accessible. Additionally, written
numbers were replaced with the numerical value. These changes are
technical in nature and are not intended to alter the meaning or sub-
stance of the rules.

Citation of Rules Affected by this Order: Amending WAC
314-02-030, 314-02-038, 314-02-0415, 314-02-108, 314-03-020,
314-03-030, 314-03-035, 314-03-040, 314-09-005, 314-10-110,
314-11-020, 314-11-030, 314-11-040, 314-11-105, 314-12-040,
314-12-210, 314-12-215, 314-16-110, 314-16-150, 314-17-020,
314-17-040, 314-17-045, 314-17-065, 314-18-030, 314-18-040,
314-20-100, 314-21-025, 314-24-115, 314-24-190, 314-25-040,
314-28-100, 314-29-007, 314-29-040, 314-34-020, 314-35-060,
314-42-120, 314-44-005, 314-60-080, and 314-60-085.

Statutory Authority for Adoption: RCW 66.08.030.

Adopted under notice filed as WSR 24-19-026 on September 9, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 39, Repealed 0.

Date Adopted: November 6, 2024.

David Postman
Chair
OTS-5797.1

AMENDATORY SECTION (Amending WSR 11-01-133, filed 12/21/10, effective
1/21/11)

WAC 314-02-030 Can a spirits, beer, and wine restaurant exclude
persons under ((Ewenty-one)) 21 years of age from the premises? A
spirits, beer, and wine restaurant licensee may exclude minors from
the entire premises at all times as approved by the board.
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(1) To exclude minors from the entire licensed premises at all
times the applicant or licensee must:

(a) Indicate during the liquor license application process that
( (hefshe—doees)) they do not wish to have minors on the entire premises
at all times; or

(b) If already licensed as a spirits, beer, and wine restaurant
that allows minors, the applicant may request permission from the
board's licensing and regulation division to exclude minors at all
times or for a specific event. See WAC 314-02-130 for instructions on
requesting this approval.

(c) Spirits, beer, and wine restaurant licensees who exclude mi-
nors from the entire premises at all times or at certain times must
meet all other requirements of this license, including the food serv-
ice requirements outlined in WAC 314-02-035.

(d) During the times that a spirits, beer, and wine restaurant
licensee excludes minors from the entire premises, the licensee may
not employ minors. (See RCW 66.44.316 for more information on employ-
ing minors.)

(2) Restaurants that have less than ((f+fteern)) 15 percent of
their total customer service area dedicated to dining must exclude mi-
nors from the entire premises. The licensee:

(a) Must pay the largest annual license fee (less than ((f£&y))
50 percent dedicated dining);

(b) Must meet all other requirements of this license, including
the food service requirements outlined in WAC 314-02-035; and

(c) May not employ minors at any time. (See RCW 66.44.316 for in-
formation on employing certain persons ((eighteern)) 18 years and over
under specific conditions.)

(3) See WAC 314-11-060(1) regarding requirements for "minors pro-
hibited" signage.

AMENDATORY SECTION (Amending WSR 11-01-133, filed 12/21/10, effective
1/21/11)

WAC 314-02-038 Can a spirits, beer, and wine nightclub license
exclude persons under ((twenty-ene)) 21 years of age from the prem-
ises? A spirits, beer, and wine nightclub licensee may exclude minors
from the premises at all times.

(1) To exclude minors from the entire licensed premises at all
times, the applicant must:

(a) Indicate during the liquor license application process that
( (hefshe—doees)) they do not wish to have minors on the entire premises
at all times; or

(b) If already licensed as a spirits, beer, and wine nightclub
license that allows minors, the licensee may request permission from
the board's licensing and regulation division to exclude minors at all
times. See WAC 314-02-130 for instructions on requesting this appro-
val.

(2) Spirits, beer, and wine nightclub licensees who exclude mi-
nors from the premises may not employ minors. (See RCW 66.44.310 for
more information on employing minors.)
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AMENDATORY SECTION (Amending WSR 08-17-067, filed 8/19/08, effective
9/19/08)

WAC 314-02-0415 What are the requirements for instructing em-
ployees on spirits, beer, or wine? (1) Per RCW 66.24.590, a licensee
or its manager may furnish spirits, beer, or wine to the licensee's
employees who are ((Ewemty—erne)) 21 years of age or older, free of
charge, as a necessary part of instruction and training on spirits,
beer, and wine.

(2) The licensee must use spirits, beer, and wine ((he—er—she—-ob
£ains)) they obtain under the license for purposes of instruction.

(3) The instruction must be given at the hotel premises.

AMENDATORY SECTION (Amending WSR 14-15-075, filed 7/16/14, effective
8/16/14)

WAC 314-02-108 Responsible vendor program. (1) What is the pur-
pose of this chapter? The purpose of this section is to establish
standards and procedures for a responsible vendor program for spirits
retail and beer and wine retail licensees selling alcohol for off-
premises consumption.

(2) What is the responsible vendor program for spirits retail 1li-
censees? This program is free, voluntary, and self-monitoring. Spirits
retail licensees who hold a responsible vendor certificate and main-
tain all requirements are eligible for reduced sanctions on their
first single violation within any period of ((twedtwve)) 12 calendar
months.

(3) How does a spirits retail licensee become a responsible ven-
dor? Any spirits retail licensee who meets the program standards may
participate. To apply for a responsible vendor certificate, the licen-
see must have no public safety violations within the last two years
and must complete and submit a board-provided application form. Board
staff will review the application for completeness, and will:

(a) Certify the completed application clearly indicates the 1i-
censee has all program standards in place and send a certificate to
the licensee; or

(b) Return an incomplete application that does not clearly indi-
cate the licensee has all program standards in place. Staff will noti-
fy the licensee of the reason(s) the application is being returned.

(4) To qualify as a responsible vendor, a spirits retail licensee
must:

(a) Post their responsible vendor program certificate for public
viewing at the main entrance of the premises;

(b) Train each employee supervising or selling alcohol in respon-
sible liquor sales. Licensees may require employees to obtain a manda-
tory alcohol server training permit from a board certified provider or
train employees themselves using the training criteria specified in
subsection (5) of this section; and

(c) In an area visible to employees, post the house policies on
alcohol sales and checking identification. The licensee must have each
employee read and sign the house policies which must include at a min-
imum:

(1) A list of acceptable forms of identification which are accep-
ted at the premises;

(ii) Directions for checking identification for customers; and
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(iii) The consequences for selling spirits to a minor or appa-
rently intoxicated person.

(d) In an area visible to patrons, post signs to deter illegal
purchases of alcohol. Examples of information include, it is illegal
to purchase alcohol under ( (twemty—ene)) 21 years of age or while ap-
parently intoxicated. Other information may include acceptable forms
of identification at the premises;

(e) Have an on-going training plan for employees, to include an-
nual training at a minimum. Examples of training include computer
based training, video training, classroom instruction, and meetings.
The training may be done individually or in a group. At a minimum,
training must cover the topics listed in subsection (5) of this sec-
tion; and

(f) Retain employee training records and signed house policies
for three years and must be able to present employee training records
upon request.

(5) What are the program standards, program content, and other
requirements for the responsible vendor program? All training must in-
clude, at a minimum, the following:

(a) Guidelines for recognizing minors and apparently intoxicated
persons;

(b) Forms of identification for purchasing alcohol;

(c) How to check identification and how to recognize false or al-
tered identification;

(d) A requirement to check identification in accordance with
house policies;

(e) Recommended actions for refusing sales of alcohol to minors
or apparently intoxicated persons;

(f) A review of the consequences for selling to minors, and the
importance of not selling alcohol to minors or apparently intoxicated
persons;

(g) A review of house policies on alcohol sales. Each licensee
must ensure that ((kisther)) their employees receive training that
covers the licensee's own house policies; and

(h) The standards and requirements for the mandatory alcohol
server training stipulated in WAC 314-17-060 are deemed sufficient for
employee's initial training for the responsible vendor training.

(6) What are the sanctions when a licensee violates liquor laws
or regulations? For violations, as outlined in WAC 314-29-020 through
314-29-040, involving the sales of spirits, the prescribed penalty is
doubled. If a licensee has a certified responsible vendor program hav-
ing all program standards in place, the board will impose the standard
penalty detailed in WAC 314-29-020 through 314-29-040 for that viola-
tion. Any subsequent violation involving spirits within any period of
( (Ewedtwe)) 12 calendar months will be double the standard penalties.
Regardless of the type of alcohol sold; beer, wine, or spirits, WAC
314-29-020 through 314-29-040 are applicable.

OTS-5798.1
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AMENDATORY SECTION (Amending WSR 17-17-030, filed 8/9/17, effective
9/9/17)

WAC 314-03-020 Consumer orders, internet sales, and delivery for
grocery stores and beer and wine specialty shops. A grocery store or
beer and wine specialty shop licensee may accept orders for beer or
wine from, and deliver beer or wine to, customers.

(1) Resale. Liquor shall not be for resale.

(2) Stock location. Liquor must come directly from a licensed re-
tail location.

(3) How to place an order. Liquor may be ordered in person at a
licensed location, by mail, telephone or internet, or by other similar
methods.

(4) Sales and payment.

(a) Only a licensee or a licensee's direct employees may accept
and process orders and payments. A contractor may not do so on behalf
of a licensee, except for transmittal of payment through a third-party
service. The use of internet or mobile applications for retail custom-
ers to purchase alcohol in Washington state are allowed under the fol-
lowing conditions:

(1) The sale must be made by the licensee;

(ii) The licensee processes payment for the sale; and

(iii) The liquor licensee pays the owner of the mobile applica-
tion a service fee.

(b) All orders and payments shall be fully processed before lig-
uor transfers ownership or, in the case of delivery, leaves a licensed
premises.

(c) Payment method. Payment methods include, but are not limited
to: Cash, credit or debit card, check or money order, electronic funds
transfer, or an existing prepaid account. An existing prepaid account
may not have a negative balance.

(d) Internet. To sell liquor via the internet, a new license ap-
plicant must request internet-sales privileges in ( (kis—er—her)) their
application. An existing licensee must notify the board prior to be-
ginning internet sales. A corporate entity representing multiple
stores may notify the board in a single letter on behalf of affiliated
licensees, as long as the liquor license numbers of all licensee loca-
tions utilizing internet sales privileges are clearly identified.

(5) Delivery location. Delivery shall be made only to a residence
or business that has an address recognized by the United States postal
service; however, the board may grant an exception to this rule at its
discretion. A residence includes a hotel room, a motel room, or other
similar lodging that temporarily serves as a residence.

(6) Hours of delivery. Ligquor may be delivered each day of the
week between the hours of ((s*+x)) 6:00 a.m. and ((&we)) 2:00 a.m. De-
livery must be fully completed by ((twe)) 2:00 a.m.

(7) Age requirement.

(a) Per chapter 66.44 RCW, any person under ( (Ewemty—erne)) 21
years of age is prohibited from purchasing, delivering, or accepting
delivery of liquor.

(b) A delivery person must verify the age of the person accepting
delivery before handing over liquor.

(c) If no person ((twenkty—erne)) 21 years of age or older is
present to accept a liquor order at the time of delivery, the liquor
shall be returned to the licensee.

(8) Intoxication. Delivery of liquor is prohibited to any person
who shows signs of intoxication.
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(9) Containers and packaging.

(a) Individual units of liquor must be factory sealed in bottles,
cans or other like packaging. Delivery of growlers, jugs or other sim-
ilar, nonfactory-sealed containers is prohibited. Delivery of malt
liquor in kegs or other containers capable of holding four gallons or
more of liquid is allowed, provided that kegs or containers are facto-
ry sealed and that the keg sales requirements (see WAC 314-02-115) are
met prior to delivery. For the purposes of this subsection, "factory
sealed" means that a unit is in ((eme—hundred)) 100 percent resalable
condition, with all manufacturer's seals intact.

(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(1) The package contains liquor;

(ii) The recipient must be ((twenty—one)) 21 years of age or old-
er; and

(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.

(a) Records and files shall be retained at a licensed premises.
Each delivery sales record shall include the following:

(1) Name of the purchaser;

(ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery loca-
tion; and

(iv) Times and dates of purchase and delivery.

(b) A private carrier must obtain the signature of the person who
receives liquor upon delivery.

(c) A sales record does not have to include the name of the de-
livery person, but it is encouraged.

(11) Website requirements. When selling over the internet, all
website pages associated with the sale of liquor must display a licen-
see's registered trade name.

(12) Accountability. A licensee shall be accountable for all de-
liveries of liquor made on its behalf.

(13) Violations. The board may impose administrative enforcement
action upon a licensee, or suspend or revoke a licensee's delivery
privileges, or any combination thereof, should a licensee violate any
condition, requirement or restriction.

AMENDATORY SECTION (Amending WSR 17-17-030, filed 8/9/17, effective
9/9/17)

WAC 314-03-030 Consumer orders, internet sales, and delivery for
spirits retail licensees. A spirit retail licensee may accept orders
for spirits from, and deliver spirits to, customers.

(1) Resale. Spirits shall not be for resale.

(2) Stock location. Spirits must come directly from a licensed
retail location.

(3) How to place an order. Spirits may be ordered in person at a
licensed location, by mail, telephone, or internet, or by other simi-
lar methods.

(4) Sales and payment.

(a) Only a spirits retail licensee or a licensee's direct employ-
ees may accept and process orders and payments. A contractor may not
do so on behalf of a spirits retail licensee, except for transmittal
of payment through a third-party service. The use of internet or mo-
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bile applications for retail customers to purchase alcohol in Washing-
ton state are allowed under the following conditions:

(1) The sale must be made by the licensee;

(ii) The licensee processes the payment for the sale; and

(iii) The liquor licensee pays the owner of the mobile applica-
tion a service fee.

(b) All orders and payments shall be fully processed before spi-
rits transfers ownership or, in the case of delivery, leaves a 1li-
censed premises.

(c) Payment method. Payment methods include, but are not limited
to: Cash, credit or debit card, check or money order, electronic funds
transfer, or an existing prepaid account. An existing prepaid account
may not have a negative balance.

(d) Internet. To sell spirits wvia the internet, a new spirits re-
tail license applicant must request internet-sales privileges in ((kEs
e¥r—her)) their application. An existing spirits retail licensee must
notify the board prior to beginning internet sales. A corporate entity
representing multiple stores may notify the board in a single letter
on behalf of affiliated spirits retail licensees, as long as the lig-
uor license numbers of all licensee locations utilizing internet sales
privileges are clearly identified.

(5) Delivery location. Delivery shall be made only to a residence
or business that has an address recognized by the United States postal
service; however, the board may grant an exception to this rule at its
discretion. A residence includes a hotel room, a motel room, or other
similar lodging that temporarily serves as a residence.

(6) Hours of delivery. Spirits may be delivered each day of the
week between the hours of 6:00 a.m. and 2:00 a.m. Delivery must be
fully completed by 2:00 a.m.

(7) Age requirement.

(a) Under chapter 66.44 RCW, any person under ( (Ewenty—ene)) 21
years of age is prohibited from purchasing, delivering, or accepting
delivery of liquor.

(b) A delivery person must verify the age of the person accepting
delivery before handing over liquor.

(c) If no person ((twenty—erne)) 21 years of age or older is
present to accept a liquor order at the time of delivery, the liquor
shall be returned to the licensee.

(8) Intoxication. Delivery of liquor is prohibited to any person
who shows signs of intoxication.

(9) Containers and packaging.

(a) Individual units of spirits must be factory sealed in bot-
tles. For the purposes of this subsection, "factory sealed" means that
a unit is in ((eme—hundred)) 100 percent resalable condition, with all
manufacturer's seals intact.

(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(1) The package contains liquor;

(ii) The recipient must be ((twenty—oene)) 21 years of age or old-
er; and

(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.

(a) Records and files shall be retained at the licensed premises.
Each delivery sales record shall include the following:

(1) Name of the purchaser;

(ii) Name of the person who accepts delivery;

Certified on 11/25/2024 [ 7 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-002

(iii) Street addresses of the purchaser and the delivery loca-
tion; and

(iv) Time and date of purchase and delivery.

(b) A private carrier must obtain the signature of the person who
receives liquor upon delivery.

(c) A sales record does not have to include the name of the de-
livery person, but it is encouraged.

(11) Website requirements. When selling over the internet, all
website pages associated with the sale of liquor must display the spi-
rits retail licensee's registered trade name.

(12) Accountability. A spirits retail licensee shall be accounta-
ble for all deliveries of liquor made on its behalf.

(13) Violations. The board may impose administrative enforcement
action upon a licensee, or suspend or revoke a licensee's delivery
privileges, or any combination thereof, should a licensee violate any
condition, requirement, or restriction.

AMENDATORY SECTION (Amending WSR 24-04-042, filed 1/31/24, effective
3/2/24)

WAC 314-03-035 Consumer orders, internet sales, and delivery for
on-premises beer and/or wine liquor licensees. An on-premises beer
and/or wine licensee may accept orders for beer or wine from, and de-
liver beer or wine to, customers, if the licensee obtains a delivery
endorsement under RCW 66.24.710.

(1) Resale. Beer and wine shall not be for resale.

(2) Stock location. Beer and wine must come directly from a 1li-
censed on-premises retail location.

(3) How to place an order. Beer and wine may be ordered in person
at a licensed location, by mail, telephone, internet, or by other sim-
ilar methods.

(4) Sales and payment.

(a) Only a licensee or a licensee's direct employees may accept
and process orders and payments. A contractor may not do so on behalf
of a licensee, except for transmittal of payment through a third-party
service. The use of internet or mobile applications for retail custom-
ers to purchase alcohol in Washington state is allowed under the fol-
lowing conditions:

(1) The sale must be made by the licensee;

(i1) The licensee processes the payment; and

(iii) The liquor licensee pays the owner of the mobile applica-
tion a service fee.

(b) All orders and payments shall be fully processed before lig-
uor transfers ownership.

(c) Payment method. Payment methods include, but are not limited
to: Cash, credit or debit card, check or money order, electronic funds
transfer, or an existing prepaid account. An existing prepaid account
may not have a negative balance.

(d) Internet. To sell beer and wine via the internet, a new 1li-
cense applicant must request internet-sales privileges in ( (kis—e*r
ker)) their application. An existing licensee must notify the board
prior to beginning internet sales. A corporate entity representing
multiple stores may notify the board in a single letter on behalf of
affiliated licensees, as long as the liguor license numbers of all 1li-
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censee locations utilizing internet sales privileges are clearly iden-
tified.

(5) Delivery location. Delivery shall be made only to a residence
or business that has an address recognized by the United States Postal
Service; however, the board may grant an exception to this rule at its
discretion. A residence includes a hotel room, a motel room, or other
similar lodging that temporarily serves as a residence.

(6) Hours of delivery. Beer and wine may be delivered each day of
the week between the hours of 6:00 a.m. and 2:00 a.m. Delivery must be
fully completed by 2:00 a.m.

(7) Age requirement.

(a) Per chapter 66.44 RCW, any person under 21 years of age is
prohibited from purchasing, delivering, or accepting delivery of beer
and wine.

(b) A delivery person must verify the age of the person accepting
delivery before handing over beer and wine.

(c) If no person 21 years of age or older is present to accept a
beer and wine order at the time of delivery, the beer and wine shall
be returned to the licensee.

(8) Intoxication. Delivery of beer and wine is prohibited to any
person who shows signs of intoxication.

(9) Containers and packaging.

(a) Individual units of beer and wine must be factory sealed in
bottles, cans, or other like packaging. Delivery of growlers, jugs or
other similar, nonfactory sealed containers is prohibited. Delivery of
malt liquor in kegs or other containers capable of holding four gal-
lons or more of liquid is allowed, provided that kegs or containers
are factory sealed and that the keg sales requirements (see WAC
314-02-115) are met prior to delivery. For the purposes of this sub-
section, "factory sealed" means that a unit is in 100 percent resala-
ble condition, with all manufacturer's seals intact.

(b) The outermost surface of a beer and wine package must have
language stating that:

(1) The package contains liquor;

(ii) The recipient must be 21 years of age or older; and

(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.

(a) Records and files shall be retained at a licensed premises.
Each delivery sales record shall include the following:

(1) Name of the purchaser;

(ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery loca-
tion; and

(iv) Times and dates of purchase and delivery.

(b) An employee delivering beer or wine must obtain the signature
of the person who receives beer and wine upon delivery.

(c) A sales record does not have to include the name of the de-
livery person, but it is encouraged.

(11) Website requirements. When selling over the internet, all
website pages associated with the sale of beer and wine must display a
licensee's registered trade name.

(12) Accountability. A licensee shall be accountable for all de-
liveries of beer and wine made by employees.

(13) Violations. The board may impose administrative enforcement
action upon a licensee, or suspend or revoke a licensee's delivery
privileges, or any combination thereof, should a licensee violate any
condition, requirement or restriction.
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AMENDATORY SECTION (Amending WSR 17-17-030, filed 8/9/17, effective
9/9/17)

WAC 314-03-040 Consumer orders, internet sales, and delivery for
beer and/or wine gift delivery licenses. A beer and/or wine gift de-
livery licensee may accept orders for beer or wine from, and deliver
beer or wine to, customers.

(1) Resale. Liquor shall not be for resale.

(2) Stock location. Liquor must come directly from a licensed re-
tail location.

(3) How to place an order. Liquor may be ordered in person at a
licensed location, by mail, telephone or internet, or by other similar
methods.

(4) Sales and payment.

(a) Only a licensee or a licensee's direct employees may accept
and process orders and payments. A contractor may not do so on behalf
of a licensee, except for transmittal of payment through a third-party
service. The use of internet or mobile applications for retail custom-
ers to purchase alcohol in Washington state are allowed under the fol-
lowing conditions:

(1) The sale must be made by the licensee;

(ii) The licensee processes the payment; and

(iii) The liquor licensee pays the owner of the mobile applica-
tion a service fee.

(b) All orders and payments shall be fully processed before lig-
uor transfers ownership or, in the case of delivery, leaves a licensed
premises.

(c) Payment method. Payment methods include, but are not limited
to: Cash, credit or debit card, check or money order, electronic funds
transfer, or an existing prepaid account. An existing prepaid account
may not have a negative balance.

(d) Internet. To sell liquor via the internet, a new license ap-
plicant must request internet-sales privileges in ( (kis—er—her)) their
application. An existing licensee must notify the board prior to be-
ginning internet sales. A corporate entity representing multiple
stores may notify the board in a single letter on behalf of affiliated
licensees, as long as the liquor license numbers of all licensee loca-
tions utilizing internet sales privileges are clearly identified.

(5) Delivery location. Delivery shall be made only to a residence
or business that has an address recognized by the United States postal
service; however, the board may grant an exception to this rule at its
discretion. A residence includes a hotel room, a motel room, or other
similar lodging that temporarily serves as a residence.

(6) Hours of delivery. Liquor may be delivered each day of the
week between the hours of 6:00 a.m. and 2:00 a.m. Delivery must be
fully completed by 2:00 a.m.

(7) Age requirement.

(a) Per chapter 66.44 RCW, any person under ((Ewemty—erne)) 21
years of age is prohibited from purchasing, delivering, or accepting
delivery of liquor.

(b) A delivery person must verify the age of the person accepting
delivery before handing over liquor.

(c) If no person ((twenkty—ere)) 21 years of age or older is
present to accept a liquor order at the time of delivery, the liquor
shall be returned to the licensee.

(8) Intoxication. Delivery of liquor is prohibited to any person
who shows signs of intoxication.
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(9) Containers and packaging.

(a) Individual units of liquor must be factory sealed in bottles,
cans or other like packaging. Delivery of growlers, jugs or other sim-
ilar, nonfactory sealed containers is prohibited. For the purposes of
this subsection, "factory sealed" means that a unit is in ( (emre—hun—
dred)) 100 percent resalable condition, with all manufacturer's seals
intact.

(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(1) The package contains liquor;

(ii) The recipient must be ((twenty—one)) 21 years of age or old-
er; and

(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.

(a) Records and files shall be retained at the licensed premises.
Each delivery sales record shall include the following:

(1) Name of the purchaser;

(ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery loca-
tion; and

(iv) Time and date of purchase and delivery.

(b) A private carrier must obtain the signature of the person who
receives liquor upon delivery.

(c) A sales record does not have to include the name of the de-
livery person, but it is encouraged.

(11) Website requirements. When selling over the internet, all
website pages associated with the sale of liquor must display a licen-
see's registered trade name.

(12) Accountability. A licensee shall be accountable for all de-
liveries of liquor made on its behalf.

(13) Violations. The board may impose administrative enforcement
action upon a licensee, or suspend or revoke a licensee's delivery
privileges, or any combination thereof, should a licensee violate any
condition, requirement or restriction.

OTS-5799.1

AMENDATORY SECTION (Amending WSR 01-03-087, filed 1/17/01, effective
2/17/01)

WAC 314-09-005 What is the purpose of chapter 314-09 WAC? The
purpose of chapter 314-09 WAC is to outline:

(1) The process for persons, entities, and governmental Jjurisdic-
tions to object to the issuance or renewal of a liquor license or per-
mit; and

(2) An applicant or licensee's options when ((kisther)) their
liquor license or permit is denied or action is taken to not renew
( (Bisther)) their liquor license or permit.

OTS-5854.1
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AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-10-110 Penalties, suspension notices, posting or adver-
tising of—Other closing notices prohibited. (1) The liquor and can-
nabis board may suspend or revoke a retailer's or sampler's license
for violation of the board's administrative rules governing tobacco.
Further, the board may impose a monetary penalty in lieu of license
suspension for violation of said rules not covered by statute.

(2) Licensees are required to maintain compliance with all tobac-
co laws and regulations during any period of suspension. Whenever the
board shall suspend the license of any licensee, the board shall on
the date the suspension becomes effective cause to be posted in a con-
spicuous place on or about the licensed premises a notice in a form to
be prescribed by the board, stating that the license or licenses have
been suspended by order of board because of violation of the Washing-
ton state laws or the regulations.

(3) During the period of suspension:

(a) No person shall remove, alter, cover, or in any way disturb
the posted notice(s) of suspension;

(b) No person shall place, permit or allow to be placed in, at,
or upon the licensed premises, any notice or statement of reasons or
purpose indicating that the premises have been closed or that sale of
tobacco products has been discontinued for any reason other than as
stated in the notice of suspension; Provided Further, That the prohib-
ition of this subsection shall apply to any nearby or adjacent proper-
ty, such as a parking lot area that is owned by or under the control
of the licensee.

(c) Neither the licensee nor ((kisther—or—3ts)) their employees
shall advertise, either by newspaper, radio, television, handbill,
brochure, flyer or by any means whatever, that the licensed premises
are closed or discontinuing the sale of tobacco products for any rea-
son(s) other than those stated in the board's suspension notices.

(4) A tobacco licensee may operate the business during the period
of suspension provided there is no sale or distribution of tobacco
products.

OTs-5800.1

AMENDATORY SECTION (Amending WSR 04-15-162, filed 7/21/04, effective
8/21/04)

WAC 314-11-020 What are the guidelines regarding sales to per-
sons under ((Ewenty-one)) 21 years of age and where persons under
( (ewenty-one)) 21 are allowed on a licensed premises? (1) Per RCW
66.44.270, licensees or employees may not supply liquor to any person
under ( (£wenty—one)) 21 years of age, either for ((histher)) their own
use or for the use of any other person.

(2) Per RCW 66.44.310, licensees or employees may not allow per-
sons under ((Ewenty—ore)) 21 years of age to remain in any premises or
area of a premises classified as off-limits to persons under ( (£wernty—
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ene)) 21. (See RCW 66.44.310 (1) (b) regarding nonprofit, private club
licensees.)

(3) Per RCW 66.20.180, at the request of any law enforcement of-
ficer, a holder of a card of identification must present ( (kisther))
their card of identification if the person is on a portion of a prem-
ises that is restricted to persons over ((ewemty—one)) 21 years of
age, or if the person is purchasing liquor, attempting to purchase
liquor, consuming liquor, or in the possession of liquor. If the per-
son fails or refuses to present a card of identification it may be
considered a violation of Title 66 RCW and:

(a) The person may not remain on the licensed premises after be-
ing asked to leave by a law enforcement officer; and

(b) The person may be detained by a law enforcement officer for a
reasonable period of time and in such a reasonable manner as is neces-
sary to determine the person's true identity and date of birth.

AMENDATORY SECTION (Amending WSR 02-11-054, filed 5/9/02, effective
6/9/02)

WAC 314-11-030 What if a person's identification meets the legal
requirements but I still have doubts about ((his—er—her)) their age?
(1) Per RCW 66.20.190 and 66.20.210, if a patron presents proper iden-
tification as outlined in WAC 314-11-025 but the licensee or employee
still has doubts about the patron's age, the licensee or employee may
require the patron to sign a certification card. Certification cards
are provided by the board's enforcement and education division.

(2) The certification card must be completely filled out and
filed alphabetically by the licensee or employee by the close of busi-
ness on the day used. Certification cards are subject to examination
by any law enforcement officer.
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AMENDATORY SECTION (Amending WSR 24-04-042, filed 1/31/24, effective
3/2/24)

WAC 314-11-040 Permissible duties of an employee under 21 years
of age on a licensed premises. A person must be 21 years of age or
older to be employed in the sale, handling, or service of liquor, ex-
cept as provided in this chapter.

(1) Per RCW 66.44.340 and RCW 66.44.350, persons between 18 and
21 years of age may perform the following duties:
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Duties 18, 19, and 20 year old
employees may perform, as long as
there is a person 21 years of age or
older on duty supervising the sale of Duties 18, 19, and 20 years old
liquor employees may not perform

(a) In a grocery store or beer/wine | m Sell, stock, and handle beer and wine; | Supervise employees who sell, stock, or
specialty shop: and handle beer and/or wine.

m Deliver beer and/or wine to a
customer's car with the customer (for
the purposes of this rule, there is no
minimum age requirement for an
employee of a grocery store or a beer/
wine specialty shop to deliver beer
and/or wine to a customer's car with
the customer).

(b) In a spirits retail business: m As long as there are at least two Supervise employees who sell, stock, or
supervisors at least 21 years of age on | handle spirits.

duty, persons 18, 19, and 20 years old
may sell, stock, and handle spirits.

m Deliver spirits to a customer's car
with the customer (for purposes of
this rule, there is no minimum age
requirement for an employee of a
spirits retailer to deliver spirits to a
customer's car with the customer).

(c) In an establishment that sells m Take orders for, serve, and sell liquor | Functions of a bartender, including:
liquor for on-premises in areas classified as open to persons
consumption: under 21 years of age; and

m Enter areas designated as off-limits to | m Pouring spirits or mixing cocktails;
persons under 21 years of age to m Drawing beer or wine from a tap or
perform duties such as picking up spigot;
liquor for service in other parts of the ’ . L
establishment; cleaning up, setting up, | ® Opening or pouring beer or wine in an

and arranging tables; delivering area classified by the board as off

messages; serving food; and seating limits to any person under the age of

patrons; provided the employee does 21; and

not remain in the area any longer than | w Providing an employee spirits or beer

is necessary to perform the duties. by the pitcher or glass, or wine by the
carafe or glass for delivery to a
customer.

(d) In a spirits retail business: Supervise employees who sell, stock, or

handle spirits.

(2) Per RCW 66.44.316 and 66.44.318, the following persons that
are 18, 19, or 20 years of age may remain on licensed premises or por-
tions of premises that are restricted from persons under 21 years of
age, but only during the course of ((khis—er—he¥r)) their employment:

(a) Persons performing janitorial services during the hours when
there is no sale, service, or consumption of liquor on the premises;

(b) Employees of amusement device companies for the purpose of
installing, maintaining, repairing, or removing any amusement device;

(c) Security or law enforcement officers and firefighters during
the course of their official duties and if they are not the direct em-
ployees of the licensee; and

(d) Professional musicians, per WAC 314-11-045.
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AMENDATORY SECTION (Amending WSR 12-17-006, filed 8/1/12, effective
9/1/12)

WAC 314-11-105 What can the board do with lawfully seized lig-
uor? (1) Per RCW 66.08.030(20) and chapter 66.32 RCW, the board may
destroy lawfully seized liquor under the following conditions:

(a) The board must maintain a record of the type, brand, and
amount of liquor seized for at least one year.

(b) The lawfully seized liquor may be destroyed only after:

(1) The board's charges of a violation of Title 66 RCW or board
regulations have been sustained after an administrative proceeding
pursuant to chapter 314-29 WAC as now or hereafter amended, in which
the liquor to be destroyed has been the subject of, or evidence in,
the administrative proceeding; or

(ii) The board's charges of a violation of Title 66 RCW or board
regulations have been admitted or are not contested by the person from
whom the ligquor was seized and the liquor seized was the subject of
the charged violation; or

(iii) The liquor was seized pursuant to lawful arrest and liquor
was held as evidence in a criminal proceeding where a final disposi-
tion has been reached; or

(iv) When no administrative or judicial proceedings are held, all
parties who claim a right, title, or interest in the seized liquor
have been given notice and opportunity for a hearing to determine
((AEs—er—he¥r)) their right, title, or interest in the subject liquor.
Claims of right, title, or interest in seized liquor must be made to
the board, in writing, within ((hixrty)) 30 days of the date of seiz-
ure.

(2) If the liquor lawfully seized is in its original, sealed con-
tainer, the board may either:

(a) Sell the unopened beer, wine, or spirits to the distributor
selling the product at a negotiated price. The bill of sale must be
kept for three years; or

(b) Upon written request from a law enforcement agency, provide
the liquor to the law enforcement agency for bona fide training.

OTs-5801.1

AMENDATORY SECTION (Amending WSR 88-16-025, filed 7/27/88)

WAC 314-12-040 Prorating and refunding of fees—Discontinuance
of business. (1) Unless otherwise provided by law, there will be no
prorating of any license fee.

(2) Upon denial or withdrawal of an application for license,
adoption or change of trade name, or change of location, the fee ten-
dered therewith shall be returned: Provided, however, such return
shall not apply to the nonrefundable ((seventy—fivedettar)) $75 fee
submitted with an application for a new annual retail license.

(3) When a license is suspended or ((eaneetded)) canceled, or the
licensed business is discontinued, no refund of the license fee shall
be made.
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(4) Upon discontinuance of business for ((twemnty—ene)) 21 days or
more by a licensee, ((ke)) they shall forthwith deliver up ((kis))
their license to the board, or representative of the board. A licensee
who 1s not operating as a seasonal business and who has voluntarily
discontinued sale of liquor in excess of ((ferty—five)) 45 days will
not be eligible for renewal of license for a subsequent year unless
sale of ligquor under the license is resumed on a permanent basis prior
to the beginning of the next subsequent licensing period.

AMENDATORY SECTION (Amending WSR 10-19-065, filed 9/15/10, effective
10/16/10)

WAC 314-12-210 Chronic public inebriation and alcohol impact
areas—Purpose. (1) What is the purpose of the rules concerning
chronic public inebriation and alcohol impact areas?

(a) The enabling statutes for the board are contained in chapter
66.08 RCW. These statutes authorize the board to exercise the police
powers of the state for the protection of the welfare, health, peace,
and safety of the people of Washington.

(b) The board's mandate to protect the welfare, health, peace,
and safety of the people is to ensure that a liquor licensee conducts
((Ats—er—her)) their business in a lawful manner and that the presence
of a licensee's liquor sales does not unreasonably disturb the wel-
fare, health, peace or safety of the surrounding community.

(c) The purpose of the rules concerning chronic public inebria-
tion and alcohol impact areas i1s to establish a framework under which
the board, in partnership with local government and community organi-
zations, may act to mitigate negative impacts on a community's wel-
fare, health, peace or safety that result from the presence of chronic
public inebriation.

(d) For the purpose of these rules, chronic public inebriation
exists when the effects of the public consumption of liquor or public
intoxication occur in concentrations that endanger the welfare,
health, peace or safety of a neighborhood or community.

(2) What do the rules concerning chronic public inebriation and
alcohol impact areas seek to do? WAC 314-12-210 and 314-12-215 seek
to:

(a) Establish an expanded local review process for liquor license
applications, license assumptions, and renewals of active liquor 1li-
censes for businesses located within a recognized alcohol impact area;

(b) Establish standards under which the board may refuse to issue
a liquor license; may refuse to permit a license assumption or renewal
of a liquor license; may place conditions or restrictions upon the is-
suance, assumption or renewal of a license; or may place conditions or
restrictions on an existing license located within the geographical
boundaries of a recognized alcohol impact area; and

(c) Allow the board in specific circumstances to restrict the
off-premises sale of certain liquor products or liquor product con-
tainers inside a recognized alcohol impact area.

OTs-5855.1
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AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-12-215 Alcohol impact areas—Definition—Guidelines. (1)
What is an alcohol impact area?

(a) An alcohol impact area is a geographic area located within a
city, town or county, and that is adversely affected by chronic public
inebriation or illegal activity associated with liquor sales or con-
sumption.

(b) The board may place special conditions or restrictions upon
off-premises sales privileges, liquor products, applicants, license
assumptions or licensees that sell liquor for off-premises consumption
(see subsection (3) of this section).

(c) The board applies a unique investigative and review process
when evaluating liquor license applications, license assumptions or
renewals for businesses located in an alcohol impact area.

(2) How is an alcohol impact area formed? A local authority (that
is, a city, town or county) must first designate an alcohol impact
area by ordinance and make good faith efforts for at least six months
to mitigate the effects of chronic public inebriation with such ordi-
nance before petitioning the board to recognize an alcohol impact
area. The board must recognize an alcohol impact area before any
unique review process, condition or restriction described in this rule
may be applied. A local authority must meet certain conditions to ach-
ieve board recognition of an alcohol impact area.

(a) The geographic area of an alcohol impact area must not in-
clude the entire geographic area under the jurisdiction of a local au-
thority. However, when a local authority designates a street as a
boundary, the board encourages that the local authority include both
sides of the street for greater effectiveness.

(b) The local authority ordinance must explain the rationale of
the proposed boundaries, and describe the boundaries in such a way
that:

(i) The board can determine which liquor licensees are in the
proposed alcohol impact area; and

(ii) The boundaries are understandable to the public at large.

(c) A local authority must:

(i) Submit findings of fact that demonstrate a need for an alco-
hol impact area and how chronic public inebriation or illegal activity
associated with liquor sales or consumption within a proposed alcohol
impact area:

(A) Contributes to the deterioration of the general quality of
life within an alcohol impact area; or

(B) Threatens the welfare, health, peace or safety of an alcohol
impact area's visitors or occupants;

(ii) Submit findings of fact that demonstrate a pervasive pattern
of public intoxication or public consumption of liquor as documented
in: Crime statistics, police reports, emergency medical response data,
detoxification reports, sanitation reports, public health records,
community group petitions, public testimony or testimony by current or
former chronic public inebriates.

(d) Minimum requirements for an alcohol impact area petition
packet:

(1) Litter/trash survey and documented results. A litter/trash
survey must be conducted within the proposed alcohol impact area boun-
daries for at least a four week period. Litter/trash surveys must be
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completed a minimum of twice a week. Use a GIS data map, or similar
tool, to point out the "hot spots" of heavy alcohol consumption based
on the litter/trash survey. Provide a list of alcohol products found
in the litter/trash survey.

(ii) Photographic evidence of litter and drinking in public.

(11ii) Law enforcement testimonial (s). Law enforcement testimonial
must be from at least one law enforcement officer who frequently works
within the proposed alcohol impact area boundaries. A testimonial must
discuss the impact of high alcohol content or volume products within
the proposed alcohol impact area boundaries and how implementation of
an alcohol impact area would benefit the community.

(iv) Letters of support submitted by neighborhood councils, local
agencies, schools or universities, business associations, fire depart-
ments, local businesses, or private citizens in the community.

(v) Crime statistics and police reports. Crime statistics and po-
lice reports must show the statistics for alcohol-related criminal ac-
tivity within the proposed alcohol impact area boundaries, and must
show evidence linking specific products with chronic public inebria-
tion activity.

(e) After reviewing the alcohol impact area petition packet, the
board may request supplemental materials to prove the necessity of an
alcohol impact area. The supplemental materials may include:

(i) Additional testimonials submitted by citizens who would be
directly affected by the proposed alcohol impact area.

(ii) Emergency medical response data. This information must pro-
vide evidence that chronic inebriation within the proposed alcohol im-
pact area requires an abnormally high amount of medical emergency
care.

(iii) Sanitation reports. This information must provide evidence
that chronic inebriation within the proposed alcohol impact area boun-
daries creates an abnormally high amount of sanitation problems.

(iv) Detoxification reports. This information must provide evi-
dence that chronic inebriation within the proposed alcohol impact area
requires an abnormally high amount of detoxification services.

(f) Submit documentation that demonstrates a local authority's
past good faith efforts to control the problem through voluntary meas-—
ures (see subsection (4) of this section). The voluntary compliance
report must:

(1) Provide an executive summary of the results of the voluntary
compliance period;

(11) Provide evidence of the local authorities' efforts to con-
trol the problem through voluntary measures; and

(iii) Explain why the voluntary measures were not effective and
how mandatory restrictions will help address the problem.

(g) Request additional conditions or restrictions and explain how
the conditions or restrictions will reduce chronic public inebriation
or illegal activity associated with off-premises sales or ligquor con-
sumption (see subsection (3) of this section).

(3) What conditions or restrictions may the board recognize for
an alcohol impact area?

(a) Restrictions may include, but are not limited to:

(1) Limitations on business hours of operation for off-premises
liquor sales;

(ii) Restrictions on off-premises sale of certain liquor products
within an alcohol impact area; and

(iii) Restrictions on container sizes available for off-premises
sale.
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(b) The board has adopted a standardized list of products that
will be banned in alcohol impact areas. The list can be found on the
LCB website. The list contains products that are banned in the majori-
ty of current alcohol impact areas. Requests for additional product
restrictions (for example, prohibition of sale of certain liquor prod-
ucts or container sizes) must originate from a local authority's law
enforcement agency or public health authority, whereas restrictions
affecting business operations (for example, hours of operation) may
originate from a local authority's law enforcement agency, public au-
thority or governing body. Product restrictions must be reasonably
linked to problems associated with chronic public inebriation or ille-
gal activity. Reasonable links include, but are not limited to: Po-
lice, fire or emergency medical response statistics; photographic evi-
dence; law enforcement, citizen or medical-provider testimonial; tes-
timony by current or former chronic public inebriates; litter pickup;
or other statistically documented evidence.

(c) After the board has recognized an alcohol impact area the lo-
cal authority may request the board approve additional products to
their banned products list provided that the products are reasonably
linked to the problems associated with chronic public inebriation or
illegal activity. Reasonable links include, but are not limited to:
Police, fire or emergency medical response statistics; photographic
evidence; law enforcement, citizen or medical-provider testimonial;
testimony by current or former chronic public inebriates; litter pick-
up; or other statistically documented evidence.

(d) A local authority may propose the removal of a condition, re-
striction or product from its alcohol impact area's restricted product
list provided that a local authority demonstrates its reason (such as,
a product is no longer produced or bottled) to the board in writing.

(4) What types of voluntary efforts must a local authority at-
tempt before the board will recognize an alcohol impact area?

(a) A local authority must notify all off-premises sales licen-
sees in a proposed alcohol impact area that:

(1) Behavior associated with liquor sales and associated illegal
activity is impacting chronic public inebriation; and

(ii) Existing voluntary options are available to them to remedy
the problem.

(b) A local authority's efforts must include additional wvoluntary
actions. Examples include, but are not limited to:

(1) Collaborative actions with neighborhood citizens, community
groups or business organizations to promote business practices that
reduce chronic public inebriation;

(ii) Attempts to achieve voluntary agreements with off-premises
sales licensees to promote public welfare, health, peace or safety;

(iii) Requesting licensees to voluntarily discontinue selling
products that are considered contributing to the problem;

(iv) Distribution of educational materials to chronic public in-
ebriates or licensees;

(v) Detoxification services;

(vi) Business incentives to discourage the sale of problem prod-
ucts; or

(vii) Change in land use ordinances.

(c) A local authority must implement these voluntary agreements
for at least six months before a local authority may present documen-
tation to the board that voluntary efforts failed to adequately miti-
gate the effects of chronic public inebriation and need augmentation.
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(5) What will the board do once it recognizes an alcohol impact
area?

(a) The board will notify, in a timely manner, the appropriate
liquor distributors of the product restrictions.

(b) The board will notify, in a timely manner, all off-premises
sales licensees in a proposed or existing alcohol impact area whenever
the board recognizes, or recognizes changes to, an alcohol impact area
(see subsection (7) of this section).

(6) What is the review process for liquor license applications,
license assumptions, and renewals inside an alcohol impact area?

(a) When the board receives an application for a new liquor 1i-
cense or a license assumption that includes an off-premises sales
privilege, the board will establish an extended time period of 60 cal-
endar days for a local authority to comment upon the application.

(i) A local authority may, and is encouraged to, submit comment
before the end of a comment period. A local authority may request an
extension of a comment period when unusual circumstances, which must
be explained in the request, require additional time for comment.

(ii) A local authority will notify a licensee or applicant when a
local authority requests the board to extend a 60-day comment period.
(b) For renewals, the board will notify a local authority at
least 90 calendar days before a current license expires. The same re-

gquirements in (a) (i) and (ii) of this subsection apply to the 90-day
comment period for problem renewals. For the purposes of this section,
a problem renewal means a licensee, a licensed business or a licensed
location with a documented history of noncompliance or illegal activi-
ty.

(7) When and for how long will an alcohol impact area be in ef-
fect, and may an alcohol impact area be changed?

(a) An alcohol impact area takes effect on the day that the board
passes a resolution to recognize an alcohol impact area. However,
product prohibitions take effect no less than 30 calendar days after
the board passes such resolution in order to give retailers and dis-
tributors sufficient time to remove products from their inventories.

(b) An alcohol impact area remains in effect until:

(1) A local authority repeals the enabling ordinance that defines
an alcohol impact area;

(ii) A local authority requests that the board revoke its recog-
nition of an alcohol impact area;

(iii) The board repeals its recognition of an alcohol impact area
of its own initiative and following a public hearing; or

(iv) A local authority fails to comply with subsection (8) of
this section.

(c) A local authority may petition the board to modify an alcohol
impact area's geographic boundaries, repeal or modify an existing con-
dition or restriction, or create a new condition or restriction. The
board may agree to do so provided that a local authority shows good
cause and submits supporting documentation as contained in subsections
(2) and (3) of this section.

(d) Prohibition of a new product added to an existing prohibited
products list takes effect no sooner than 30 calendar days following
the board's recognition of a modified prohibited products list.

(8) Reporting requirements and five-year assessments.

(a) A year after the implementation of the alcohol impact area a
local authority shall submit a report to the board that clearly demon-
strates the intended effectiveness of an alcohol impact area's condi-
tions or restrictions. The report is due no later than 60 calendar
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days following the first anniversary of the implementation of the al-
cohol impact area. The report must include the same categories of in-
formation and statistics that were originally used to request the al-
cohol impact area.

(b) The board will conduct an assessment of an alcohol impact
area once every five years following the fifth, 10th, 15th, et cetera,
anniversary of the board's recognition of the alcohol impact area. The
five-year assessment process is as follows:

(1) Within 20 calendar days of receiving a local authority's
fifth, 10th, 15th, et cetera, report, the board shall notify affected
parties of the upcoming assessment, whereupon an affected party has 20
calendar days to comment upon, or petition the board to discontinue
its recognition of, an alcohol impact area (see (d) of this subsec-
tion). Affected parties may include, but are not limited to: Liquor
licensees, citizens or neighboring local authorities.

(ii) An affected party may submit a written request for one 20
calendar-day extension of the comment/petition period, which the board
may grant provided that an affected party provides sufficient reason
why ((ke—e¥r—she—3s)) they are unable to meet the initial 20-day dead-
line.

(iii) The board will complete an assessment within 60 calendar
days following the close of the final comment/petition period.

(c) An assessment shall include an analysis of:

(1) The same categories of information and statistics that were
originally used to request the alcohol impact area; and

(ii) Comments or petitions submitted by affected parties.

An assessment may also include modifications that a local author-
ity must make to an alcohol impact area as required by the board, or
the board's reasons for revoking recognition of an alcohol impact
area.

(d) To successfully petition the board to discontinue its recog-
nition of an alcohol impact area, an affected party must:

(1) Submit findings of fact that demonstrate how chronic public
inebriation or illegal activity associated with liquor sales or con-
sumption within a proposed alcohol impact area does not or no longer:

(A) Contributes to the deterioration of the general quality of
life within an alcohol impact area; or

(B) Threatens the welfare, health, peace or safety of an alcohol
impact area's visitors or occupants;

(ii) Submit findings of fact that demonstrate the absence of a
pervasive pattern of public intoxication or public consumption of 1lig-
uor as documented in crime statistics, police reports, emergency medi-
cal response data, detoxification reports, sanitation reports, public
health records or similar records; and

(11ii) Demonstrate how the absence of conditions or restrictions
will affect chronic public inebriation or illegal activity associated
with off-premises sales or liquor consumption (see subsection (3) of
this section).

(e) An affected party may submit a written request for one 20-day
extension of the comment period, which the board may grant provided
that an affected party provides sufficient reason why ((he—er—she—is))
they are unable to meet the 20-day deadline.

OTsS-5802.1
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AMENDATORY SECTION (Amending WSR 10-01-091, filed 12/16/09, effective
1/16/10)

WAC 314-16-110 Liquor purchases by spirits, beer, and wine 1li-
censees. (1) Any employee authorized by the board may sell spirituous
liquor at a discount of ((fifteer)) 15 percent from the retail price
fixed by the board, together with all taxes, to any spirits, beer and
wine restaurant, spirits, beer, and wine nightclub, spirits, beer, and
wine club or sports/entertainment facility licensee upon presentation
to such employee at the time of purchase of a special permit issued by
the board to such licensee or through such other means of insuring
identification of the authorized purchaser as are approved by the
board. Prior to license delivery, a new licensee may, with board au-
thorization, be sold discount ligquor and beer and wine purchased under
Title 66 RCW for the purpose of stocking the premises. The employee
shall at the time of selling any spirituous liquor to a spirits, beer
and wine restaurant, spirits, beer, and wine nightclub, spirits, beer,
and wine club or sports/entertainment facility licensee make a record
of the liquor so sold, together with the name of the spirits, beer and
wine restaurant, spirits, beer, and wine nightclub, spirits, beer, and
wine club or sports/entertainment facility licensee making the pur-
chase. No sale of beer, wine, or spirituous liquor shall take place
until the premises of the new licensee have been inspected by the
board and the spirits, beer and wine restaurant, spirits, beer, and
wine nightclub, spirits, beer, and wine club or sports/entertainment
facility license is delivered.

(2) Every spirits, beer and wine restaurant, spirits, beer, and
wine nightclub, spirits, beer, and wine club or sports/entertainment
facility licensee, upon purchasing any spirituous liquor from the
board, shall immediately cause such liquor to be delivered to ((kis—er
ker)) their licensed premises, and ((ke—e¥r—she)) Lthey shall not remove
or permit to be removed from said premises any bottle or other con-
tainer containing such liquor, except pursuant to chapter 314-70 WAC
or to return it to a state liquor store or agency, nor shall ((kRe—e¥
she)) they dispose or allow to be disposed the liquor contained there-
in in any manner except as authorized by ((his—er—her)) their license.
A delivery service business may pick up more than one ligquor order on
the same day so long as each of said orders are delivered in the nor-
mal course of business on the same day without detour or diversion,
except for those stops and deliveries as may be necessary to make de-
liveries to the other licensees whose order is also on the particular
delivery vehicle. The possession of any bottle or other container pur-
chased from the board at a discount by any person other than the 1i-
censee or said licensee's agents or employees who purchased the same,
or the possession thereof at any place which is not the licensed prem-
ises of the licensee who purchased such liquor, shall be prima facie
evidence that the licensee unlawfully permitted the removal thereof
from ((kis—er—he¥r)) their licensed premises. The licensee who perma-
nently discontinues business, other than as a result of a legal dis-
traint action, may remove open bottles of liquor from the premises for
personal use upon payment to the board of an amount to be determined
by the board in lieu of the discount and tax exemption in effect at
that time.

(3) No licensee shall keep in or on the licensed premises any
spirituous liquor which was not purchased from the board at a dis-
count. Spirituous liquor not purchased at a discount from the board
may be kept in or on the licensed premises under authority of a ban-
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quet permit issued pursuant to RCW 66.20.010(3) and chapter 314-18
WAC, but only during the specific date and time for which the banquet
permit was issued. Notwithstanding any other provision of Title 314
WAC, a spirits, beer and wine licensee may display antique, unusual,
or unique liquor bottles with or without ligquor on the licensed prem-
ises if such bottles are used as part of the decor, and any such bot-
tles containing ligquor are locked securely in display cases, and are
not for sale.

(4) No person, including anyone acting as the agent for another
other than a spirits, beer and wine licensee shall keep or possess any
bottle or other container containing spirituous liquor which was pur-
chased from the board at a discount except as provided in subsection
(2) of this section.

(5) All spirituous ligquor in and on the licensed premises shall
be made available at all times by every licensee for inspection by the
board, and such licensee shall permit any authorized inspector of the
board to make such tests or analyses, by spirit hydrometer or other-
wise, as the inspector deems proper. Such inspectors are authorized to
seize as evidence any bottles or other containers and the contents
thereof which they have determined have been reused, refilled, tam-
pered with, adulterated, diluted, fortified or substituted.

AMENDATORY SECTION (Amending WSR 98-18-097, filed 9/2/98, effective
10/3/98)

WAC 314-16-150 No sale of liquor to minors, intoxicated persons,
etc. (1) No retail licensee shall give or otherwise supply liquor to
any person under the age of ((&wemnty—onre)) 21 years, either for
( (Bisther)) their own use or for the use of ((kisther)) their parent
or of any other person; or to any person apparently under the influ-
ence of liquor; nor shall any licensee or employee thereof permit any
person under the said age or in said condition to consume ligquor on
( (Bisther)) their premises, or on any premises adjacent thereto and
under ((Bisthexr)) their control.

(2) No retail licensee shall permit any person apparently under
the influence of liquor to physically possess liquor on the licensed
premises.

OTS-5803.1

AMENDATORY SECTION (Amending WSR 10-12-124, filed 6/2/10, effective
7/3/10)

WAC 314-17-020 How long are class 12 and 13 permits good for?
(1) Class 12 and 13 permits are valid for five years. A class 12 or 13
permit expires on the first day of the month, five years following the
month a student passes the standardized exam. For example, if a stu-
dent passes the standardized exam on June 15, 2010, ((khis—er—her))
their class 12 or 13 permit will expire on July 1, 2015.
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(2) A permit holder must retake a class 12 or 13 training course
and pass the standardized exam to obtain a subsequent class 12 or 13
permit.

AMENDATORY SECTION (Amending WSR 10-12-124, filed 6/2/10, effective
7/3/10)

WAC 314-17-040 May an ((eighteen—totwenty)) 18 to 20 year-old

student who takes and passes a class 12 training course upgrade to a
class 12 permit upon turning ((tweaty-ene)) 21 without retaking the
training course? Yes.

(1) An ((etghteen—rineteenr—or—Etwenty)) 18, 19, or 20 year-old
person may take a class 12 training course and pass the corresponding
exam; however, ((khe—er——she)) they may be issued only a class 13 per-
mit. Upon turning ( (Ewemty—ene)) 21 years of age, such a person who
obtains a class 13 permit after taking and passing a class 12 training
course and exam may request that a provider or trainer upgrade ((his
e¥r—her)) their class 13 permit to a class 12 permit.

(2) The expiration date of an upgraded class 12 permit shall be
the same expiration date as the original class 13 permit.

AMENDATORY SECTION (Amending WSR 10-12-124, filed 6/2/10, effective
7/3/10)

WAC 314-17-045 How do I get a class 12 or 13 permit in Washing-
ton if I was trained in another state? (1) If a person completes an
alcohol server training course in another state and that training
course is also certified in the state of Washington, ((ke—er—she))
they may receive a class 12 or 13 permit in Washington by completing
the provider's board-certified Washington state supplement to the pro-
gram and passing the standardized exam.

(2) A trainer or provider shall issue a class 12 or 13 permit,
which will expire five years from the first day of the month following
the date an original training course was taken. For example, if you
complete a training course on June 15, 2010, your class 12 or 13 per-
mit will expire on July 1, 2015.

AMENDATORY SECTION (Amending WSR 10-12-124, filed 6/2/10, effective
7/3/10)

WAC 314-17-065 How does a provider receive certification for its
trainers? (1) To certify one of its trainers, a provider must com-
plete a form provided by and returned to the board.

(2) A provider will contract only with a trainer who:

(a) Has a minimum of two years of post-secondary education in, or
equivalent years of work experience in, one or more of the following
fields:

(1) Training;

(11) Education;
(11i) Law;
(iv) Law enforcement;
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(v) Substance abuse rehabilitation; or

(vi) Sale and service of alcoholic beverages;

(b) Holds a class 12 permit;

(c) Meets the criminal history requirements (see WAC 314-17-070);

and

(d) Meets the continuing education requirements (see WAC
314-17-050) .

(3) The board may consider any information pertaining to a train-
er's certification in any state, including any certification suspen-
sions or revocations in the past five years. The board, at its discre-
tion and in consideration of public safety, may also consider criminal
history (see WAC 314-17-070), administrative violations, patterns of
misconduct, and other applicable occurrences or circumstances when de-
ciding to approve, deny, suspend or revoke a trainer's certification.

(4) The board will respond to a request for trainer certification
within ((fkiety)) 30 calendar days of receipt of a request, and then
will either certify an applicant trainer or explain why an applicant
trainer fails to meet the qualifications.

(5) A trainer may not begin to teach a training course until a
trainer receives ((hifs—er—he¥r)) their certification from the board.

(6) A trainer must teach a provider's training program in its en-
tirety as approved, and may not change the method of presentation or
course content without approval from a provider and the board.

(7) It is the responsibility of a provider to keep the board in-
formed of its current trainers. In this effort, a provider must notify
the board within ((severty—twe)) 72 hours of the termination of a
trainer or within ((sewvemrty—twe)) 72 hours of when a provider is noti-
fied that a trainer has terminated ((his—er—her)) their employment.

OTS-5804.1

AMENDATORY SECTION (Amending WSR 98-18-097, filed 9/2/98, effective
10/3/98)

WAC 314-18-030 Applicants—Retail liquor licensees ineligible—
Exceptions. (1) Any person ((ewenty—one)) 21 years of age or older,
either for ((khimsetrftherself)) themselves or in a representative ca-
pacity on behalf of a society, organization, or business entity, may
apply for a banquet permit which authorizes the service and consump-
tion of liquor at a specific place upon a specific date.

(2) Retail liquor licensees are NOT eligible to apply for banquet
permits for events to be held at, in, or upon such licensee's prem-
ises: Provided, however, that the licensee's ineligibility will not
apply:

(a) When the application is by an established organization of
members or auxiliary within a licensed club;

(b) Where grand openings, or special openings following new con-
struction or substantial alterations, or when conventions are to be
held on the licensed premises;

(c) Where special occasions such as employee Christmas parties,
business anniversaries, etc., are held on the licensed premises;
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(d) For functions held at locations other than the licensed prem-
ises.

(3) Banquet permits may be issued to qualified applicants for
private functions on a chartered bus, chartered boat, chartered plane,
or a chartered passenger car on a train.

(4) A banquet permit is not required for:

(a) Spirit, beer and wine sampling conducted in accordance with
RCW 66.28.040 as implemented by chapter 314-64 WAC.

(b) Beer or wine provided by a brewery, winery, or distributor as
part of a course of instruction for liquor licensees and/or their em-
ployees pursuant to RCW 66.28.150.

(5) The board interprets and will apply the relevant portions of
the Liquor Act (RCW 66.20.010, 66.04.010(23), 66.04.010(26),
66.24.480, 66.24.481, and 66.44.100), reading them in pari materia, as
not requiring a banquet permit to be obtained by an individual for a
function when that individual is not acting with a business purpose or
on behalf of an organization or business entity, where each of the
following conditions are met:

(a) The function to be held by the individual is of a personal,
noncommercial type which would normally be held in the individual's
private home but for space considerations. Examples being a birthday
party, wedding reception, bar mitzvah, etc. In lieu of holding the
function in ((kRis—e¥r—her)) their home, the individual has arranged for
use of a facility which is to be closed off from the public during the
function and which is not on any licensed premises.

(b) The function is hosted by the individual personally. That is,
there is no charge in any manner whatsoever for attendance, whether by
admission charge, donation, dues, fees, or otherwise, and there is no
charge in any manner whatsoever for anything provided at the function
(i.e., mixer, setups, ice, food, hors d'oeuvres, etc.).

(c) That there is no business purpose for the function and that
no pecuniary gain is intended or realized by the individual from the
holding of the function.

(d) That those persons attending the function are the personal
invitees of the individual holding it.

AMENDATORY SECTION (Amending WSR 98-18-097, filed 9/2/98, effective
10/3/98)

WAC 314-18-040 Issuance fee—Restrictions. (1) Banquet permits
may be issued by the board's stores and agencies to qualified appli-
cants on forms provided by the board; the fee for each banquet permit
will be ((tep—+deliars)) $10.

(2) Except for outdoor areas, banquet permits will only be issued
for use at premises that are or can be arranged so that the general
public can be excluded therefrom.

(3) Where the application is for a banquet to be held either par-
tially or wholly out-of-doors, the following restrictions will apply:

(a) State parks: State parks are exempt from the law requiring a
license or permit to consume liquor in a public place (RCW 66.04.011).
Banquet permits shall not be issued for the service and consumption of
liquor in state parks.
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(b) City and county parks: Applicants will be issued banquet per-
mits only upon presentation of written approval from the appropriate
local authority for the banquet applied for.

(c) Commercial parks (privately owned and operated): Store and
agency managers may issue banquet permits for use in such commercial
parks even though the event is to be held partly or wholly out-of-
doors.

(d) All other outdoor areas: Issuance is conditioned upon appro-
val of the area liquor enforcement officer.

(4) Where the application is for a banquet permit for an event to
be held on a college or university campus or upon the premises of an
elementary or high school, public or private; permits will be issued
provided that approval, in writing, by an appropriate official of the
college, university, elementary, or high school is furnished with the
application.

(5) When the application is for a banquet permit for an event to
be held in or at a state armory used for military purposes, permits
will be issued provided that approval, in writing, by the adjutant
general or ((kisther)) their designee is furnished by the applicant to
the board and to the chief of police of the incorporated city or town
in which the armory is located or to the county sheriff if the armory
is located outside the boundaries of incorporated cities or towns.

(6) Banquet permits will not be issued for use at premises that
have a license issued by the board that is or will be suspended on the
date of the scheduled banquet.

(7) The event for which the banquet permit application is made
cannot be open to the public through general admission ticket sales.

(8) The event for which the banquet permit application is made
cannot be open to the public or advertised to the public.

(9) Approval of the area enforcement officer is required for ban-
quet permits intended for use in the cocktail lounge facilities or tap
rooms of hotels, restaurants, and clubs, unless the entire premises
under the control of the licensee is devoted to the banguet, and then
only 1f all licensee liquor 1is removed from view and securely isola-
ted.

(10) Where the application is for a banquet permit for an event
to be held on a vessel under the jurisdiction of the Washington state
ferry system; permits will be issued provided that approval, in writ-
ing, by an appropriate official of the Washington state ferry system
is furnished with the application.

OTS-5805.1

AMENDATORY SECTION (Amending WSR 18-02-006, filed 12/20/17, effective
1/20/18)

WAC 314-20-100 Beer suppliers and distributors. RCW 66.28.180
requires beer distributors and suppliers to maintain all current and
prior price lists at its liquor licensed location.

(1) Definitions - For the purposes of this chapter:

(a) A "price list" means a declaration of the prices at which any
and all brands of beer and any and all packages within a brand are to
be sold by the person maintaining the list. Distributors must maintain
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a price list showing all such prices for sales to retailers. Each man-
ufacturer functioning as a distributor must maintain a price list
showing all such prices for sales to retailers as well as showing such
prices for sales to distributors. The price list will contain the
wholesale prices at which any and all brands of beer sold by the sup-
plier or distributor shall be available to retailers within the state.

(b) A "beer supplier" means a microbrewery, domestic brewery,
certificate of approval holder, beer importer, beer distributor acting
as the first United States importer, or a distributor selling beer to
another distributor.

(c) A "beer distributor™ means a distributor selling to a retail-
er, a domestic brewery acting as a distributor, a microbrewery acting
as a distributor, or a certificate of approval holder with a direct
shipping to Washington retailer endorsement selling beer of its own
production to a retailer.

(d) Third-party delivery is prohibited.

(2) Products and price lists - If a beer supplier or distributor
lists selected items on which prices are temporarily reduced, these
prices must clearly reflect all items and the selling price. All prod-
ucts must be made available to all retail licensees to the extent it
is reasonably practical to do so and all retail licensees must be giv-
en reasonable notice of all prices and price changes.

(3) Distributor changes

(a) The following guidelines apply when a beer supplier makes a
distributor change outside of the regular distributor appointment
timelines. The supplier must notify the board in writing that ( (ketshe
wishes)) they wish to change ((kisthrer)) their current distributor and
appoint a new distributor to be effective immediately.

(b) A beer supplier must notify the board if any of the contracts
or agreements listed in this rule are revised or terminated by either
party.

(4) Price lists for new distributors - When the board issues a
new beer distributor license, the licensee must have a price list
available.

(5) Accommodation sales - The provisions of this rule do not ap-
ply when a beer distributor makes an accommodation sale to another
beer distributor and this sale is made at a selling price that does
not exceed the laid-in cost of the beer being sold. Accommodation
sales may only be made when the distributor purchasing the beer is an
appointed distributor of the supplier, when the distributor is an au-
thorized purchaser of the brand and product being sold, and when the
supplying distributor is appointed by the supplier.

OTS-5856.1

AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-21-025 What are the guidelines for controlled purchase
programs? A retail liquor licensee may conduct an in-house controlled
purchase program under the following conditions:

(1) The licensee must keep a statement on file signed by the 1i-
censee and each employee indicating that the employee has received
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training regarding the sale of liquor to persons under 21 years of
age. Restaurant, tavern, or sports/entertainment facility licensees
must keep on file either such a statement for each employee or a copy
of the employee's mandatory alcohol server training permit. These re-
cords must be maintained on the licensed premises, available for in-
spection by the board, unless otherwise approved in writing by the
liquor and cannabis board's enforcement and education division.

(2) During an in-house controlled purchase program, the person
supervising the program must possess:

(a) The licensee's controlled purchase program procedures,

(b) The board's written approval of the in-house controlled pur-
chase program, and

(c) Valid identification (see WAC 314-11-025 for a list of ac-
ceptable identification).

(3) The persons participating in the in-house controlled purchase
program must be at least 18 years of age.

(4) The persons participating in the in-house controlled purchase
program may not use fraudulent identification and should not be decep-
tively mature in appearance.

(5) The licensee must ensure that two photos are taken of the
persons participating in the in-house controlled purchase program on
the day of the program. One photo must be full face and one photo must
show the employee from head to toe. These photos must be maintained on
the licensed premises, available for inspection by the board.

(6) If persons participating in the in-house controlled purchase
program are paid for their time, the compensation of such persons may
not be based on the number of successful purchases made during the
course of the in-house controlled purchase program.

(7) The licensee must have written procedures that ensure any
liquor purchased by an 18, 19, or 20 year old person during an in-
house controlled purchase program is adequately secured by the licen-
see or an employee who is at least 21 years of age immediately follow-
ing an occurrence of any purchase.

(8) Per RCW 66.44.290, the licensee must provide ( (bBisther))
their employees a written description of the employer's in-house con-
trolled purchase program, which must include a notice of action an em-
ployer may take as a consequence of an employee's failure to comply
with the employer's policies regarding the sale of alcohol during an
in-house controlled purchase program.

(9) Per RCW 66.44.290, a licensee may not terminate an employee
solely for a first-time failure to comply with the licensee's policies
regarding the sale of alcohol during an in-house controlled purchase
program.

(10) If a licensee's controlled purchase program fails to meet
any of the requirements of RCW 66.44.290, WAC 314-21-015, or
314-21-025, the board may revoke its approval to conduct in-house con-
trolled purchase programs. The licensee may reapply for approval to
conduct in-house controlled purchase programs not less than one year
following the board's revocation of approval.

OTS-5857.1
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AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-24-115 Wine importers—Requirements. (1) Principal of-
fice: Each wine importer shall keep the board informed at all times of
the location of the principal office required by the Washington State
Ligquor Act and shall, not less than 30 days prior thereto notify the
board in writing of any change in the location of such office.

(2) Warehouses: Wine importers maintaining warehouses at which
wine imported by such importer is stored shall have the location ap-
proved by the board.

(3) Certain duties: No wine importer shall import or transport or
cause to be transported into the state of Washington any brand of wine
manufactured within the United States but outside the state of Wash-
ington, unless such importer shall have first filed with the board a
notice of ((h#s)) their intention so to do, and shall have ascertained
from the board that the winery manufacturing such wine has obtained
from the Washington state ligquor and cannabis board a certificate of
approval as provided in the Washington State Liquor Act (section 10,
chapter 21, Laws of 1969 ex. sess.).

OTs-5806.1

AMENDATORY SECTION (Amending WSR 23-20-039, filed 9/27/23, effective
10/28/23)

WAC 314-24-190 Wine suppliers and distributors. (1) Definitions
- For the purposes of this chapter:

(a) A "wine supplier" means a domestic winery, certificate of ap-
proval holder, wine importer, wine distributor acting as the first
United States importer, or a distributor selling wine to another dis-
tributor.

(b) A "wine distributor" means a distributor selling to a retail-
er or a holder of an annual special permit for short-term rental own-
ers under RCW 66.20.010, a domestic winery acting as a distributor, or
a certificate of approval holder with a direct shipping to Washington
retailer endorsement selling wine of its own production to a retailer.

(2) Products - All products must be made available to all retail
licensees to the extent it is reasonably practical to do so.

(3) Distributor changes:

(a) The following guidelines apply when a wine supplier makes a
distributor change. The supplier must notify the board in writing that
( (he/fshe—wishes)) they wish to change ((his/the¥)) their current dis-
tributor and appoint a new distributor.

(b) A wine supplier must notify the board if any of the contracts
or agreements listed in this rule are revised or terminated by either
party.

(4) Accommodation sales - The provisions of this rule do not ap-
ply when a wine distributor makes an accommodation sale to another
wine distributor and this sale is made at a selling price that does
not exceed the laid-in cost of the wine being sold. Accommodation
sales may only be made when the distributor purchasing the wine is an
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appointed distributor of the supplier, when the distributor is an au-
thorized purchaser of the brand and product being sold, and when the
supplying distributor is appointed by the supplier.

OTsS-5807.1

AMENDATORY SECTION (Amending WSR 98-18-097, filed 9/2/98, effective
10/3/98)

WAC 314-25-040 Delivery of beer and wine—Records. (1) Sales
made by a ships chandler of beer and wine to an approved recipient may
only be delivered to another ships chandler, a vessel for use in for-
eign commerce, a contracted Interstate Common Carrier, or employees
thereof.

(2) Beer and wine may only be delivered when the ships chandler
has on file a signed statement, in a format approved by the board,
which indicates the captain of the ship or manager of the authorized
purchasing business understands and agrees that:

(a) No beer or wine purchased will be consumed in Washington wa-
ters or territory or within three miles of the shores of the state of
Washington;

(b) No beer or wine purchased will be consumed while the ship is
docked in a Washington port; and

(c) Local law enforcement officers and board enforcement officers
have the right to board and inspect the vessel while in Washington wa-
ters.

(3) Every statement will be notarized and remain valid for
((ewetwe)) 12 calendar months after the date of signing and be signed
by the master of the ship or ((kisther)) their agent with the ships
stamp affixed and countersigned by the ships chandler or their employ-
ee.

(4) A ships chandler or their employee must deliver any beer and
wine directly to an authorized recipient purchasing the alcoholic bev-
erage and it must be immediately placed into a locked storage area.
The ships chandler must obtain the signature and printed name of the
master or agent of the ship, ships chandler licensee or contracted In-
terstate Common Carrier on the delivery document which will contain
the following information:

(a) Name of ship;

(b) Country of registry, if known;

(c) Type and amount of product delivered;

(d) Date of delivery;

(e) Name and address of ships chandler making the sale; and

(f) Signature and printed name of crew member receiving the lig-

uor.

(5) The ships chandler will maintain records of all sales to
ships, ships chandler licensees and Interstate Common Carrier approved
licensees doing business in foreign commerce to include all federally
mandated documents including order forms, bills of lading, affidavits,
delivery to auxiliary location, etc., for a period of two years. Such
records, or their computerized equivalent, will be available for in-
spection and copying by employees of the board upon request.
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(6) Board employees have the right to enter and inspect, without
warrant, any business, ship, aircraft, vessel, or transport vehicle
from which beer and wine is delivered to or from a licensed ships
chandler.

OTS-5808.1

AMENDATORY SECTION (Amending WSR 18-02-006, filed 12/20/17, effective
1/20/18)

WAC 314-28-100 Consumer orders, internet sales, and delivery for
distillery and craft distillery licensees. A distillery or craft dis-
tillery licensee may accept orders for spirits from, and deliver spi-
rits to, customers.

(1) Resale. Spirits shall not be for resale.

(2) Stock location. Spirits must come directly from a licensed
distillery or craft distillery possession.

(3) How to place an order. Spirits may be ordered in person at a
licensed location, by mail, telephone, or internet, or by other simi-
lar methods.

(4) Sales and payment.

(a) Only a spirits distillery or craft distillery licensee or a
licensee's direct employees may accept and process orders and pay-
ments. A contractor may not do so on behalf of a spirits distillery or
craft distillery licensee, except for transmittal of payment through a
third-party service.

The use of internet or mobile applications for retail customers
to purchase alcohol in Washington state are allowed under the follow-
ing conditions:

(1) The internet sale will be made by the distillery;

(ii) The payment for the sale will be processed by the distill-
ery; and

(iii) The distillery pays the owner of the internet or mobile ap-
plication a service fee.

(b) All orders and payments shall be fully processed before spi-
rits transfers ownership or, in the case of delivery, leaves a 1li-
censed distillery's possession.

(c) All orders and payments shall be fully processed before spi-
rits transfers ownership or, in the case of delivery, leaves a 1li-
censed distillery's or craft distillery's possession.

(d) Payment method. Payment methods include, but are not limited
to: Cash, credit or debit card, check or money order, electronic funds
transfer, or an existing prepaid account. An existing prepaid account
may not have a negative balance.

(e) Internet. To sell spirits via the internet, a new spirits
distillery or craft distillery license applicant must request internet
sales privileges in ((kis—er—Fhe¥r)) their application. An existing spi-
rits distillery or craft distillery licensee must notify the board
prior to beginning internet sales. A corporate entity representing
multiple stores may notify the board in a single letter on behalf of
affiliated spirits distillery or craft distillery licensees, as long
as the liquor license numbers of all licensee locations utilizing in-
ternet sales privileges are clearly identified.
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(5) Delivery location. Delivery shall be made only to a residence
or business that has an address recognized by the United States postal
service; however, the board may grant an exception to this rule at its
discretion. A residence includes a hotel room, a motel room, or other
similar lodging that temporarily serves as a residence.

(6) Hours of delivery. Spirits may be delivered each day of the
week between the hours of 6:00 a.m. and 2:00 a.m. Delivery must be
fully completed by 2:00 a.m.

(7) Age requirement.

(a) Under chapter 66.44 RCW, any person under ( (Ewenty—ene)) 21
years of age is prohibited from purchasing, delivering, or accepting
delivery of liquor.

(b) A delivery person must verify the age of the person accepting
delivery before handing over liquor.

(c) If no person ((twenkty—erne)) 21 years of age or older is
present to accept a liquor order at the time of delivery, the liquor
shall be returned.

(8) Intoxication. Delivery of liquor is prohibited to any person
who shows signs of intoxication.

(9) Containers and packaging.

(a) Individual units of spirits must be factory sealed in bot-
tles. For the purposes of this subsection, "factory sealed" means that
a unit is in ((eme—hundred)) 100 percent resalable condition, with all
manufacturer's seals intact.

(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(1) The package contains liquor;

(ii) The recipient must be ((twenty—one)) 21 years of age or old-
er; and

(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.

(a) Records and files shall be retained at the licensed premises.
Each delivery sales record shall include the following:

(1) Name of the purchaser;

(ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery loca-
tion; and

(iv) Time and date of purchase and delivery.

(b) A private carrier must obtain the signature of the person who
receives liquor upon delivery.

(c) A sales record does not have to include the name of the de-
livery person, but it is encouraged.

(11) Website requirements. When selling over the internet, all
website pages associated with the sale of liquor must display the spi-
rits distillery or craft distillery licensee's registered trade name.

(12) Accountability. A spirits distillery or craft distillery 1li-
censee shall be accountable for all deliveries of liquor made on its
behalf.

(13) Violations. The board may impose administrative enforcement
action upon a licensee, or suspend or revoke a licensee's delivery
privileges, or any combination thereof, should a licensee violate any
condition, requirement, or restriction.

OTS-5809.1
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AMENDATORY SECTION (Amending WSR 08-17-038, filed 8/14/08, effective
9/14/08)

WAC 314-29-007 How may a licensee challenge the summary suspen-
sion of ((his—oer—her)) their liquor license? (1) Upon summary suspen-
sion of a license or permit by the board pursuant to WAC 314-29-00¢,
an affected licensee or permit holder may petition the board for a
stay of suspension pursuant to RCW 34.05.467 and 34.05.550(1). A peti-
tion for a stay of suspension must be received by the board within
( (£5£teen)) 15 days of service of the summary suspension order. The
petition for stay shall state the basis on which the stay is sought.

(2) A hearing shall be held before an administrative law Jjudge
within ((fewrteen)) 14 days of receipt of a timely petition for stay.
The hearing shall be limited to consideration of whether a stay should
be granted, or whether the terms of the suspension may be modified to
allow the conduct of limited activities under current licenses or per-
mits.

(3) Any hearing conducted pursuant to subsection (2) of this sec-
tion shall be a brief adjudicative proceeding under RCW 34.05.485. The
agency record for the hearing shall consist of the documentary infor-
mation upon which the summary suspension was based. The licensee or
permit holder shall have the burden of demonstrating by clear and con-
vincing evidence that:

(a) The licensee or permit holder is likely to prevail upon the
merits at hearing;

(b) Without relief, the licensee or permit holder will suffer ir-
reparable injury. For purposes of this section, elimination of income
from licensed or permitted activities shall not be deemed irreparable
injury;

(c) The grant of relief will not substantially harm other parties
to the proceedings; and

(d) The threat to the public health, safety, or welfare is not
sufficiently serious to justify continuation of the suspension, or
that modification of the terms of the suspension will adequately pro-
tect the public interest.

(4) The initial order on stay shall be effective immediately upon
service unless another date is specified in the order.

AMENDATORY SECTION (Amending WSR 18-21-115, filed 10/17/18, effective
11/17/18)

WAC 314-29-040 Information about liquor license suspensions.
(1) On the date a liquor license suspension goes into effect, a liquor
and cannabis board enforcement officer will post a suspension notice
in a conspicuous place on or about the licensed premises. This notice
will state that the license has been suspended by order of the liquor
and cannabis board due to a violation of a board law or rule.

(2) During the period of liquor license suspension, the licensee
and employees:

(a) Are required to maintain compliance with all applicable lig-
uor laws and rules;

(b) May not remove, alter, or cover the posted suspension notice,
and may not permit another person to do so;

(c) May not place or permit the placement of any statement on the
licensed premises indicating that the premises have been closed for
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any reason other than as stated in the suspension notice (see WAC
314-01-005 for the definition of "licensed premises").

(d) May not advertise by any means that the licensed premises is
closed for any reason other than as stated in the liquor and cannabis
board's suspension notice.

(3) During the period of liquor license suspension:

(a) A retail liquor licensee may operate ((kisther)) their busi-
ness provided there is no sale, delivery, service, consumption, remov-
al, or receipt of liquor. No banquet permit or special occasion func-
tion may be held on the premises during a period of liquor license
suspension.

(b) A nonretail licensee may operate ((khistrer)) their business
provided there is no sale, delivery, service, consumption, removal, or
receipt of liquor.

(c) A manufacturer of alcohol may do whatever is necessary as a
part of the manufacturing process to keep current stock that is on
hand at the time of the suspension from spoiling or becoming unsalea-
ble during a suspension, provided it does not include bottling the
product. The manufacturer may not receive any agricultural products
used in the production of alcohol, crush fruit, or bottle alcohol dur-
ing the period of suspension.

OTS-5858.1

AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-34-020 Information about cigarette and/or tobacco prod-
ucts license suspensions. (1) On the date a cigarette and/or tobacco
products license suspension goes into effect, a liquor enforcement of-
ficer will post a suspension notice in a conspicuous place on or about
the licensed premises. This notice will state that the license has
been suspended by order of the ligquor and cannabis board due to a vio-
lation of a cigarette or tobacco products law or rule.

(2) During the period of cigarette and/or tobacco products 1i-
cense suspension, the licensee and employees:

(a) Are required to maintain compliance with all applicable ciga-
rette and tobacco products laws and rules;

(b) May not remove, alter, or cover the posted suspension notice,
and may not permit another person to do so;

(c) May not place or permit the placement of any statement on the
licensed premises indicating that the premises have been closed for
any reason other than as stated in the suspension notice;

(d) May not advertise by any means that the licensed premises is
closed for any reason other than as stated in the liquor and cannabis
board's suspension notice.

(3) During the period of cigarette and tobacco products license
suspension:

(a) A retail cigarette and/or tobacco products licensee may oper-
ate ((histher)) their business provided there is no sale, delivery,
removal, or receipt of cigarette and tobacco products.
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(b) A cigarette wholesaler and tobacco products distributor 1i-
censee may operate ((khisther)) their business provided there is no
sale, delivery, removal, or receipt of cigarette and tobacco products.

OTs-5810.1

AMENDATORY SECTION (Amending WSR 20-01-074, filed 12/11/19, effective
1/1/20)

WAC 314-35-060 Seizure of vapor products. (1) Any vapor prod-
ucts in the possession of a person acting as a distributor or retailer
of vapor products, and who is not licensed as required under this
chapter, chapter 70.345 RCW or both, or a person who is selling vapor
products in violation of RCW 82.24.550(6), may be seized without a
warrant by any agent of the board. Any vapor products seized under
this subsection are deemed forfeited.

(2) Any vapor products in the possession of a person who is not a
licensed distributor, delivery seller, retailer, or a manufacturer's
representative, and who transports vapor products for sale without
having provided notice to the board as required under WAC 314-35-053,
or without invoices or delivery tickets showing the true name and ad-
dress of the consignor or seller, the true name and address of the
consignee or purchaser, and the quantity and brands of vapor products
being transported may be seized and are subject to forfeiture.

(3) All conveyances, including aircraft, vehicles, or vessels
that are used, or intended for use to transport, or in any manner to
facilitate the transportation, for the purpose of sale or receipt of
vapor products under this section, may be seized and are subject to
forfeiture except:

(a) A conveyance used by any person as a common or contract car-
rier having in actual possession invoices or delivery tickets showing
the true name and address of the consignor or seller, the true name of
the consignee or purchaser, and the guantity and brands of the vapor
products transported, unless it appears that the owner or other person
in charge of the conveyance is a consenting party or privy to a viola-
tion of this chapter;

(b) A conveyance subject to forfeiture under this section by rea-
son of any act or omission of which the owner establishes to have been
committed or omitted without ( (kis—er—her)) their knowledge or con-
sent; or

(c) A conveyance encumbered by a bona fide security interest if
the secured party neither had knowledge of nor consented to the act or
omission.

(4) Property subject to forfeiture under subsections (2) and (3)
of this section may be seized by any agent of the board upon process
issued by any superior court or district court having jurisdiction
over the property.

(5) Seizure without process may be made if:

(a) The seizure 1is incident to an arrest or a search warrant; or

(b) The board has probable cause to believe that the property was
used or is intended to be used in violation of this chapter and exi-
gent circumstances exist making procurement of a search warrant im-
practicable.
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(6) This section may not be construed to require the seizure of
vapor products if the board's agent reasonably believes that the vapor
products are possessed for personal consumption by the person in pos-
session of the vapor products.

(7) Any vapor products seized by a law enforcement officer must
be turned over to the board as soon as practicable.

OTs-5811.1

AMENDATORY SECTION (Amending WSR 12-24-032, filed 11/28/12, effective
12/29/12)

WAC 314-42-120 Conduct of brief adjudicative proceedings. (1)
Brief adjudicative proceedings shall be conducted by a presiding offi-
cer for brief adjudicative proceedings designated by the board. The
presiding officer for brief adjudicative proceedings shall have agency
expertise in the subject matter but shall not have personally partici-
pated in the decision to issue the initiating document.

(2) The parties or their representatives may present written doc-
umentation. The presiding officer for brief adjudicative proceedings
shall designate the date by which written documents must be submitted
by the parties.

(3) The presiding officer for brief adjudicative proceedings may,
in ((Bfs—ex¥r—her)) their discretion, entertain oral argument from the
parties or their representatives.

(4) No witnesses may appear to testify.

(5) The presiding officer for brief adjudicative proceedings
shall not issue an oral order. Within ((fer)) 10 business days of the
final date for submission of materials or oral argument, if any, the
presiding officer for brief adjudicative proceedings shall enter an
initial order.

OTs-5812.1

AMENDATORY SECTION (Amending WSR 12-17-006, filed 8/1/12, effective
9/1/12)

WAC 314-44-005 Agent's license required—Eligible employers de-
fined—Certain classes limited—Bona fide entity defined—Prohibited
practices. (1) No person shall canvass for, solicit, receive or take
orders for the purchase or sale of any liquor, or act as the agent for
the purchase or sale of liquor, nor contact any licensees of the board
in goodwill activities, unless such person is holder of an agent's 1i-
cense as provided in RCW 66.24.310, and this regulation.

(2) An agent's license may be issued to the accredited represen-
tative of a person, firm, or corporation within the state of Washing-
ton holding any of the following licenses:

(a) A beer certificate of approval license;
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beer distributor's license;

brewer's license;

beer importer's license;

wine certificate of approval license;

wine distributor license;

domestic winery license;

wine importer's license;

spirits certificate of approval license;

spirits distributor license;

distiller or craft distiller license; or

spirits importer license.
n agent's license may be issued to the accredited represen-
tative of a distiller, manufacturer, importer, or distributor of spi-
rituous liquor, or foreign produced beer or wine. A person, firm, or
corporation so qualified, is herein defined to be an eligible employ-
er. Such employer shall apply to the board for such an agent's license
for ((&+s)) their accredited representatives on application forms pre-
scribed and furnished by the board. This subsection shall not apply to
drivers who deliver beer or wine or to domestic wineries or their em-
ployees. Employees of a domestic winery must have identification on
them that indicates they work for the winery. Identification may be in
the form of a winery's business card, employee badge, or similar iden-
tification.

(4) Any person acting as an independent contractor for a winery
must have an agent's license. An independent contractor is defined as
an independent business person who runs ((kis—er—her)) their own busi-
ness that provides services to another individual or business. The in-
dependent contractor is a separate business entity. The earnings of a
person who is working as an independent contractor are subject to
self-employment tax.

(5) Every firm which applies for an agent's license under the
provisions of this section shall furnish the board with satisfactory
proof that such firm is in fact a bona fide business entity.

(6) Only the licensed agent of a distiller, manufacturer, import-
er, or distributor of spirituous liquor may contact retail licensees
in goodwill activities when such contacts pertain to spirituous liquor
products.

(7) No distiller, manufacturer, importer, or distributor, or
agent thereof, shall allow, pay or rebate, directly or indirectly, any
cash or merchandise to any retail licensee to induce or promote the
sale of liquor, including the payment of tips to such licensees or
their employees and the purchasing of drinks "for the house." Such
persons, firms and licensees must operate in conformity with WAC
314-12-140, RCW 66.28.010, 66.28.040, and other applicable laws and
rules.

(8) Upon the termination of the employment of a licensed agent,
((Bhis)) their employer shall immediately notify the board and with
such notice return to the board the agent's license issued to such
person.
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AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-60-080 Requests for public records. An individual may
request a public record orally or in writing. The LCB encourages all
public records requests be submitted in writing. Public records re-
quests may be sent to the LCB via email at publicrecords@lcb.wa.gov.

(1) A form for public records requests prescribed by the LCB is
available at its main office and on its website at lcb.wa.gov. A writ-
ten request or public records request form must be submitted or pre-
sented to the public records officer or designee and may be sent to
the LCB via email at publicrecords@lcb.wa.gov. The request should in-
clude the following information:

(a) The name, organization, mailing address, telephone number,
and email address of the requestor;

(b) The date and time of day of the request;

(c) Identification of the public records sought, in a form or de-
scription adequate for the public records officer to identify and lo-
cate the records;

(d) If the matter requested is referenced within the current in-
dex maintained by the board, a reference to the requested record as
described; and

(e) The address where copies of the record are to be mailed or
emailed, or notification that the requestor wants to examine the re-
cord at the LCB.

(2) If the public records officer or designee accepts a request
other than in writing, ((Re—e¥r—she)) they will confirm receipt of the
information and the substance of the request in writing.

AMENDATORY SECTION (Amending WSR 24-16-064, filed 7/31/24, effective
8/31/24)

WAC 314-60-085 Processing public records requests. (1) Order of
processing public records requests. The public records officer or des-
ignee will process requests in the order allowing the most requests to
be processed in the most efficient manner.

(2) Acknowledging receipt of request. Within five business days
after receipt of the request, the public records officer or designee
will do one or more of the following:

(a) Provide the records or make the records available for inspec-
tion and copying depending on the nature of the request;

(b) If copies are requested and payment of a deposit for copies,
if any, is made or terms of payment agreed upon, send the copies to
the requestor;

(c) Provide a reasonable estimate of when records will be availa-
ble; or

(d) If the request is unclear or does not sufficiently identify
the requested records, request clarification from the requestor. Such
clarification may be requested and provided by telephone. The public
records officer or designee may revise the estimate of when records
will be available; or

(e) Deny the request.

(3) If no response is received. If the public records officer
does not respond in writing within five business days after the day of
receipt of the request for disclosure, the requestor should consider
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contacting the public records officer to ensure that the LCB received
the request.

(4) Protecting the rights of others. If the requested records
contain information that may affect rights of others and may be exempt
from disclosure, the public records officer or designee may, prior to
providing the records, give notice to such others whose rights may be
affected by the disclosure. Such notice should be given so as to make
it possible for those other persons to contact the requestor and ask
( (Aim—er—her)) them to revise the request, or, if necessary, seek an
order from a court to prevent or limit the disclosure. The notice to
the affected persons will include a copy of the request.

(5) Records exempt from disclosure. Some records are exempt from
disclosure, in whole or in part, under chapter 42.56 RCW or as other-
wise provided by law. If the LCB believes that a record is exempt from
disclosure and should be withheld, the public records officer or des-
ignee will state the specific exemption and provide a brief explana-
tion of why the record or a portion of the record is being withheld.
If only a portion of a record is exempt from disclosure, but the re-
mainder is not exempt, the public records officer or designee will re-
dact the exempt portions, provide the nonexempt portions, and indicate
to the requestor why portions of the record are being redacted.

(6) Inspection of records.

(a) Consistent with other demands, the LCB shall promptly provide
space to inspect public records. No member of the public may remove a
document from the viewing area or disassemble or alter any document.
If, after inspecting a record or records, the requestor wishes to re-
ceive a copy of a particular record or records, ((hRe—er—she)) they
should so indicate to the public records officer or designee. Copies
will be provided pursuant to subsection (7) of this section.

(b) The requestor must review the assembled records within 30
days of the LCB's notification to ((kim—er—her)) them that the records
are available for inspection. The agency will notify the requestor in
writing of this requirement and inform the requestor that ((he—er
she)) they should contact the agency to make arrangements to review
the records. If the requestor or a representative of the requestor
fails to review the records within the 30-day period or make other ar-
rangements, the LCB may close the request. If the requestor subse-
quently files the same or a substantially similar request, that subse-
quent request will be considered a new request and will be processed
in the order allowing the greatest number of requests to be processed
in the most efficient manner.

(7) Providing copies of records.

(a) Upon request, the public records officer or designee will
provide copies of requested records. Copies may be provided in either
hard copy or electronic format, as requested. The cost for copies is
set forth in WAC 314-60-090 and costs for copies of records must be
paid to the LCB prior to delivery of copies of records.

(b) Copies may be mailed or emailed to the requestor, or made
available for pickup at the LCB's offices, depending on the format of
the records and the request of the requestor. If the copies are avail-
able for pickup at the LCB's offices, the requestor must pay for and
pick up the copies within 30 days of the LCB's notification to ((kim
e¥r—her)) them that the copies are available for pickup. The LCB will
notify the requestor in writing of this requirement and inform the re-
questor that ((BRe—exr—she)) they should contact the LCB to make ar-
rangements to pay for and pick up the copies. If the requestor fails
to pay for or pick up the copies within the 30-day period, or fails to
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make other arrangements, the LCB may close the request. If the reques-
tor subsequently files the same or a substantially similar request,
that subsequent request will be considered a new request and will be
processed in the order allowing the greatest number of requests to be
processed in the most efficient manner.

(8) Electronic records. The process for requesting electronic
public records is the same as for requesting paper public records.
When a person requests records in an electronic format, the public re-
cords officer will provide the nonexempt records, or portions of such
records that are reasonably locatable, in an electronic format that is
used by the LCB and is generally commercially available, or in a for-
mat that is reasonably translatable from the format in which the LCB
keeps the record.

(9) Providing records in installments. When the request is for a
large number of records, the public records officer or designee will
provide access for inspection or copies of records in installments, if
( (re—er——she)) they reasonably determines that it would be practical to
provide the records in that way. Costs for each installment of copies
of records must be paid to the LCB prior to delivery of the install-
ment. If, within 30 days, the requestor fails to pay for one or more
of the installments, the public records officer or designee may stop
searching for the remaining records and close the request.

(10) Completion of inspection. When the inspection of the reques-
ted records is complete and all requested copies are provided, the
public records officer or designee will indicate that the LCB has com-
pleted the records request and made any located nonexempt records
available for inspection.

(11) Closing withdrawn or abandoned request. When the requestor
either withdraws the request or fails to fulfill his or her obliga-
tions to inspect the records or pay the deposit or final payment for
the requested copies, the public records officer or designee will
close the request and indicate the closure to the requestor.

(12) Later discovered documents. If, after the LCB has informed
the requestor that it has provided all available records and closed a
request, the LCB becomes aware of additional responsive records exist-
ing at the time of the request, it will promptly inform the requestor
of the additional records and provide them on an expedited basis.
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WSR 24-23-009
PERMANENT RULES

HEALTH CARE AUTHORITY
[Filed November 8, 2024, 8:11 a.m., effective December 9, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The health care authority (agency) reorganized rules re-
lated to enrollment and payment into proper sections, adding clarity,
and removing the reconsideration process. WAC 182-502-0005 was revised
to allow for back dating on the provider enrollment application and
the nonbilling provider language was moved into this section from WAC
182-502-0006. WAC 182-502-0006 was repealed and incorporated into the
other sections. WAC 182-502-0010 was updated to clarify requirements
for nonbilling providers and requirements for servicing providers. WAC
182-502-0012 was revised to reflect that if the agency denies a re-
quest for enrollment, there is no longer a reconsideration process,
but the provider can reapply. WAC 182-502-0030 added "failure to sub-
mit or failure to retain adequate documentation" to clarify that
failed documentation can be considered a significant risk factor that
can affect the provider's credibility or honesty. WAC 182-502-0040 was
revised to reflect that terminations for convenience are the agency's
final decision and there is no reconsideration process. WAC
182-502-0050 was revised to add a cross reference to chapter 182-502A
WAC for additional information for disputes regarding overpayment. WAC
182-502-0100 was revised to add language that providers must be enrol-
led with the agency to receive payment for health care services, and
other section additions include payment language that was removed from
the previously listed WAC and moved to WAC 182-502-0100.

Citation of Rules Affected by this Order: Repealing WAC
182-502-0006; and amending WAC 182-502-0005, 182-502-0010,
182-502-0012, 182-502-0030, 182-502-0040, 182-502-0050, and
182-502-0100.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Adopted under notice filed as WSR 24-17-079 on August 18, 2024.

Changes Other than Editing from Proposed to Adopted Version:

Proposed/
Adopted WAC Subsection Reason

WAC 182-502-0005(5)

Proposed (5) A nonbilling provider enrolled only for purposes of ordering, | Revised this section as a result of
prescribing, or referring health care services for a billing stakeholder comment. Provided
provider, is exempt from the rules in WAC 182-502-0160 and additional clarity around billing the
may bill a client for health care services when; client policy including notifying the
(a) The provider is not acting in their capacity as an ordering, client prior to the delivery of
prescribing, or referring of health care services for a billing services that they may be billed for
provider; the services provided.

(b) The provider is not enrolled with a managed care organization
(MCO) that has a contract with the agency under WAC
182-538-067; and

(c) The provider documents the client was informed the client
would be billed for the health care services being provided.
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Proposed/
Adopted WAC Subsection Reason
Adopted (5) An individual who is enrolled through a nonbilling provider

agreement is exempt from the rules in WAC 182-502-0160 and
may bill a client for health care services when:

(a) The provider is not enrolled with a managed care organization
(MCO) that has a contract with the agency under WAC
182-538-067;

(b) The provider is not acting in their capacity as an ordering,
prescribing, or referring provider of health care services for
clients; and

(¢) The provider documents that the client was informed prior to
the delivery of services that:

(i) The provider is enrolled only for purposes of ordering,
prescribing, or referring health care services for clients; and

(i1) The client may be billed for the health care services being
provided.

WAC 182-502-0100(2)

Proposed The agency pays claims only for health care services provided by | Restructured sentence for clarity.
or on behalf of a provider that is enrolled with the agency.
Adopted The agency pays for health care services only when the services

are provided by or on behalf of a provider that is enrolled with
the agency.

Number of Sections Adopted in

ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed 0.

Number of Sections Adopted at

Entity: New 0, Amended 0, Repealed
Number of Sections Adopted on
Amended 7, Repealed 1.

Number of Sections Adopted in
Reform Agency Procedures: New O,

Amended 7,

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.

the Agency's own Initiative: New O,
Order to Clarify, Streamline, or

Repealed 1.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 7, Repealed 1.

Date Adopted: November 8, 2024.

Wendy Barcus
Rules Coordinator

OTS-5352.5

AMENDATORY SECTION effective

11/12/23)

(Amending WSR 23-21-061, filed 10/12/23,

WAC 182-502-0005 Provider enrollment—Core provider agreement

(CPA) or nonbilling provider agreement. (1) The agency only ( (pays
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+4)y)) enrolls a health care professional, health care entity,

supplier, or contractor of service through approval of an application
for:

(a) A core provider agreement (CPA);

(b) A nonbilling provider agreement; or

(c) Adding a servicing provider under either a CPA or a nonbil-
ling provider agreement.

(2) The agency may enter into a single case agreement or other
forms of written agreements with a health care professional, health
care entity, supplier, or contractor of service.

(3) Servicing providers must comply with the requirements for
providers in the agreement under which they are enrolled and agency
rules.

(4) Only a licensed health care professional whose scope of prac-
tice includes ordering, prescribing, or referring under their licen-
sure may enroll as a nonbilling provider.

(5) An individual who is enrolled through a nonbilling provider
agreement is exempt from the rules in WAC 182-502-0160 and may bill a
client for health care services when:

(a) The provider is not enrolled with a managed care organization
(MCO) that has a contract with the agency under WAC 182-538-067;

(b) The provider is not acting in their capacity as an ordering,
prescribing, or referring provider of health care services for cli-

ents; and
(c) The provider documents that the client was informed prior to

the delivery of services that:

(1) The provider is enrolled only for purposes of ordering, pre-
scribing, or referring health care services for clients; and

(1i) The client may be billed for the health care services being

provided.
(6) For services provided out-of-state, refer to WAC
182-501-0180, 182-501-0182, ((amd)) 182-501-0184, and 182-502
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+6))) (7) Effective date of enrollment of a provider.

(a) Enrollment of a provider applicant is effective on the date
the agency approves the provider application for enrollment or a date
designated by the agency.

((#=r)) (b) A provider applicant may ((ask—fe¥r)) request an ex-
ception allowing an effective date earlier than the agency's approval
of the provider application by submitting a written request to the
agency ( (‘s—ehiefmedical—oefficer)).
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(c) The request for an exception must specify the requested ef-
fective date and include an explanation justifying the earlier effec-
tive date.

(d) The ((ekhiefmediecat—effiecer)) agency will not authorize an
effective date requested by the provider that is((+

+i))) earlier than the effective date of any required license or
certlflcatlon((r—ef

] \ M +h REE A szo0 oo v 4 + v szl o SN A 1 £ + 1

\J.J.[ LJUJ. CITITTAIT [ AR \_A(_A._Y\_) b/J.J.UJ. |l CTT (_A.\j J.l\_/_Y =) (_A.b/r/J.UV(_AJ. A\ CTT
provider—apptication)) .

(()r)) (e) The ((ekhiefmedicatl—officereordesignee)) agency may
approve an exception((s)) as requested by the provider as follows for:

(1) Emergency services;

(ii) Agency-approved out-of-state services;

(iii) Medicaid provider entities that are subject to survey and
certification by CMS or the state survey agency;

(iv) Retroactive client eligibility; or

(v) Other critical agency need ( (as—determined by —the—ageney's

N £ s ~o £ £ - e a
Trer—meaTrCar— O T e —oOF—=C u_)J_\jJ.l

((#e)r)) (f£f) For federally quallfled health centers (FQHCs), see
WAC 182-548-1200. For rural health clinics (RHCs), see WAC
182-549-1200.

((#e)) (g) Exceptions granted under this subsection ((+4&6})) do
not supersede or otherwise change the agency's timely billing require-
ments under WAC 182-502-0150.

P

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 182-502-0006 Enrollment for nonbilling individual
providers.

OTS-5654.1

AMENDATORY SECTION (Amending WSR 15-10-003, filed 4/22/15, effective
5/23/15)

WAC 182-502-0010 When the medicaid agency enrolls. (1) Nothing
in this chapter obligates the medicaid agency to enroll any eligible
health care professional, health care entity, supplier, or contractor
of service who requests enrollment.

(2) To enroll as a provider (as defined in WAC 182-500-0085) with
the agency, a health care professional, health care entity, supplier,
or contractor of service rendering services in the state of Washington
(persons or entities providing services out of Washington state see
WAC 182-502-0120 and 182-501-0175) must, on the date of application:

(a) Be currently licensed, certified, accredited, or registered
according to Washington state laws and rules, or, if exempt under fed-
eral law, accordlng to the laws and rules of any other state((—PRexr-

2 4 -P VYN 2N ot o o WAC ‘IQ’) f:ﬁ’? ﬁ‘l’?ﬁ))-
=] \vannyanv)

et oWl 1 N+ 1+ - o 1+ o
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(b) Be enrolled with medicare, when required in specific program
rules;

(c) Have current professional liability coverage, individually or
as a member of a group, to the extent the health care professional,
health care entity, supplier or contractor is not covered by the Fed-
eral Tort Claims Act, including related rules and regulations;

(d) Have a current federal drug enforcement agency (DEA) certifi-
cate, 1f applicable to the profession's scope of practice;

(e) Meet the conditions in this chapter and other chapters regu-
lating the specific type of health care practitioner;

(f) Sign, without modification, a core provider agreement (CPA)
) A 3 o~ Y 3 Mmoo m

(4HCR s
0—016)—er—a—econtract—with+the—agerney)) or nonbilling provider agree-
ment, and a debarment form. Servicing providers are not required to
sign as their enrollment is based upon being included under an organi-
zational CPA or nonbilling provider agreement;

(g) Agree to accept the payment from the agency as payment in
full ((+4))in accordance with 42 C.F.R. § 447.15 requiring acceptance
of state payment as payment in full ((amd)) (see also WAC 182-502-0160
billing a client);

(h) Fully disclose ownership, employees who manage, and other
control interests (e.g., member of a board of directors or office), as
requested by the agency. Indian health services clinics are exempt

O ~

from this requirement ( (—F—poymert—Ffor services3is—ftobemade—+to—=
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(1) Have screened employees and contractors with whom they do
business prior to hiring or contracting to assure that employees and
contractors are not excluded from receiving federal funds as required
by 42 U.S.C. 1320a-7 and 42 U.S.C. 1320c-5;

(J) Pass the agency's screening process, including license veri-
fications, database checks, site visits, and criminal background
checks, including fingerprint-based criminal background checks as re-
quired by 42 C.F.R. 455.434 if considered high-risk under 42 C.F.R.
455.450.

(i) The agency uses the same screening level risk categories that
apply under medicare.

(ii) For those provider types that are not recognized under medi-
care, the agency assesses the risk of fraud, waste, and abuse using
similar criteria to those used in medicare; and

(k) ((Agree—te)) Pay an application fee, if required by CMS under
42 C.F.R. 455.460.

(3) Servicing providers performing services for a client must be
enrolled under the billing providers' CPA or a nonbilling provider
agreement.

(4) Only a licensed health care professional whose scope of prac-
tice under their licensure includes ordering, prescribing, or refer-
ring may enroll as a nonbilling provider.

OTS-5655.1
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AMENDATORY SECTION (Amending WSR 19-21-067, filed 10/11/19, effective
11/11/19)

WAC 182-502-0012 When the medicaid agency does not enroll. (1)
The medicaid agency does not enroll a health care professional, health
care entity, supplier, or contractor of service for reasons which in-
clude, but are not limited to, the following:

(a) The agency determines that:

(1) There is a quality of care issue with significant risk fac-
tors that may endanger client health, or safety, or both (see WAC
182-502-0030(1) ((#=F))); or

(ii) There are risk factors that affect the credibility, honesty,
or veracity of the health care practitioner (see WAC 182-502-0030(1)
((r))) .

(b) The health care professional, health care entity, supplier or
contractor of service:

(1) Is excluded from participation in medicare, medicaid or any
other federally funded health care program;

(ii) Has a current formal or informal pending disciplinary ac-
tion, statement of charges, or the equivalent from any state or feder-
al professional disciplinary body at the time of initial application;

(iii) Has a suspended, terminated, revoked, or surrendered pro-
fessional license as defined under chapter 18.130 RCW;

(iv) Has a restricted, suspended, terminated, revoked, or surren-
dered professional license in any state;

(v) Is noncompliant with the department of health or other state
health care agency's stipulation of informal disposition, agreed or-
der, final order, or similar licensure restriction;

(vi) Is suspended or terminated by any agency within the state of
Washington that arranges for the provision of health care;

(vii) Fails a background check, including a fingerprint-based
criminal background check, performed by the agency. See WAC
182-502-0014 and 182-502-0016; or

(viii) Does not have sufficient liability insurance according to
WAC 182-502-0016 for the scope of practice, to the extent the health
care professional, health care entity, supplier or contractor of serv-
ice is not covered by the Federal Tort Claims Act, including related
rules and regulations.

(c) A site visit under 42 C.F.R. 455.432 reveals that the provid-
er has failed to comply with a state or federal requ1rement
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+5))) If the agency denies an enrollment application under this

section, the applicant may ( (reeguest—that—the ageneyreconsider—the
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((#6)r)) (3) Under 42 C.F.R. 455.470, the agency:

(a) Will impose a temporary moratorium on enrollment when direc-
ted by CMS; or

(b) May initiate and impose a temporary moratorium on enrollment
when approved by CMS.

AMENDATORY SECTION (Amending WSR 19-21-067, filed 10/11/19, effective
11/11/19)

WAC 182-502-0040 Termination of ((a)) provider ((agreement)) en-
rollment—For convenience. (1) Either the medicaid agency or the pro-
vider may terminate the provider's ( (partieipatioen)) enrollment with
the agency for convenience with ((£kixty)) 28 calendar days written

notice ((served—upen—the—-otherparty)) in a manner which provides
proof of receipt or proof of valid attempt to deliver the notice.
(2) Termination((s)) of enrollment for convenience ( (are—net—els
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ration—as—deseribed—in WAC182-502-0012)) 1is the agency's final deci-
sion

(3) If a provider is terminated for convenience, the agency pays
for authorized services provided up to the date of termination only.

AMENDATORY SECTION (Amending WSR 13-17-047, filed 8/13/13, effective
10/1/13)

WAC 182-502-0050 Provider dispute of an agency action. The
process described in this section applies only when agency rules allow
a provider to dispute an agency decision under this section.

(1) In order for the agency to review a decision previously made
by the agency, a provider must submit the request to review the deci-
sion:

(a) Within ( (twenty—eight)) 28 calendar days of the date on the
agency's decision notice;

(b) To the address listed in the decision notice; and

(c) In a manner that provides proof of receipt.

(2) A provider's dispute request must:

(a) Be in writing;

(b) Specify the agency decision that the provider is disputing;

(c) State the basis for disputing the agency's decision; and

(d) Include documentation to support the provider's position.

(3) The agency may request additional information or documenta-
tion. The provider must submit the additional information or documen-
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tation to the agency within ((twenty—eight)) 28 calendar days of the
date on the agency's request.

(4) The agency closes the dispute without issuing a decision and
with no right to further review under subsection (6) of this section
when the provider:

(a) Fails to comply with any requirement of subsections (2), (3),
and (4) of this section;

(b) Fails to cooperate with, or unduly delays, the dispute proc-
ess; or

(c) Withdraws the dispute request in writing.

(5) The agency will send the provider a written notice of dispute
closure or written dispute decision.

(6) The provider may request the director of the health care au-
thority or designee to review the written dispute decision according
to the process in WAC 182-502-0270.

(7) This section does not apply to disputes regarding overpay-
ment. For disputes regarding overpayment, see WAC 182-502-0230 and
chapter 182-502A WAC.

OTS-5656.1

AMENDATORY SECTION (Amending WSR 23-21-061, filed 10/12/23, effective
11/12/23)

WAC 182-502-0030 Termination of provider enrollment—For cause.
(1) The medicaid agency may immediately terminate a provider's enroll-
ment for any one or more of the following reasons, each of which con-
stitutes cause:

(a) Provider exhibits significant risk factors that endanger cli-
ent health or safety. These factors include, but are not limited to:

(i) Moral turpitude;

(ii) Sexual misconduct according to chapter 246-16 WAC or in pro-
fession specific rules of the department of health (DOH);

(iii) A statement of allegations or statement of charges by DOH
or equivalent from other state licensing boards;

(iv) Restrictions or limitations placed by any state licensing,
credentialing, or certification agency on the provider's current cre-
dentials or practice;

(v) Limitations, restrictions, or loss of hospital privileges or
participation in any health care plan or failure to disclose the rea-
sons to the agency;

(vi) Negligence, incompetence, inadequate or inappropriate treat-
ment, or lack of appropriate follow-up treatment;

(vii) Patient drug mismanagement, failure to identify substance
use disorder, or failure to refer the patient for substance use disor-
der treatment once identified;

(viii) Use of health care providers or health care staff who are
unlicensed to practice or who provide health care services that are
outside their recognized scope of practice or the standard of practice
in the state of Washington;

(ix) Failure of the health care provider to comply with the re-
quirements of WAC 182-502-0016;
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(x) Failure of the health care provider with a substance use dis-
order (s) to furnish documentation or other assurances as determined by
the agency to adequately safeguard the health and safety of Washington
apple health clients that the provider:

(A) Is complying with all conditions, limitations, or restric-
tions to the provider's practice both public and private; and

(B) Is receiving treatment adequate to ensure that the disorder
will not affect the quality of the provider's practice.

(x1) Infection control deficiencies;

(xii) Failure to maintain adequate professional malpractice cov-
erage;

(xiii) Medical malpractice claims or professional liability
claims that constitute a pattern of gquestionable or inadequate treat-
ment, or contain any gross or flagrant incident of malpractice; or

(xiv) Any other act that the agency determines is contrary to the
health and safety of its clients.

(b) Provider exhibits significant risk factors that affect the
provider's credibility or honesty. These factors include, but are not
limited to:

(i) Failure to meet the requirements in WAC 182-502-0010 and
182-502-0020;

(ii) Dishonesty or other unprofessional conduct;

(iii) Civil or criminal findings of fraudulent or abusive billing
practices through an investigation or other review (e.g., audit or re-
cord review);

(iv) Exclusion from participation in medicare, medicaid, or any
other federally funded health care program;

(v) Any conviction, no contest plea, or guilty plea relating to
fraud, theft, embezzlement, breach of fiduciary responsibility, or
other financial misconduct;

(vi) Any conviction, no contest plea, or guilty plea of a crimi-
nal offense;

(vii) Failure to comply with a DOH request for information or an
ongoing DOH investigation;

(viii) Noncompliance with a DOH or other state health care agen-
cy's stipulation to disposition, agreed order, final order, or other
similar licensure restriction;

(ix) Misrepresentation or failure to disclose information to the
agency during or after enrollment including on the application for a
core provider agreement (CPA), a nonbilling provider agreement, or
servicing providers enrolled under a core provider agreement;

(x) Failure to comply with an agency request for information;

(x1) Failure to submit adegquate documentation to the agency or
failure to retain adequate documentation as required by the agency;

(xii) Failure to cooperate with an agency investigation, audit,
or review;

((43>))) (xiii) Providing health care services that are outside
the provider's recognized scope of practice or the standard of prac-
tice in the state of Washington;

((34))) (xiv) Unnecessary medical, dental, or other health
care procedures;

((4%fv))) (xv) Discriminating in the furnishing of health care
services, supplies, or equipment as prohibited by 42 U.S.C. § 2000d;
and

((=7))) (xvi) Any other dishonest or discreditable act that the
agency determines is contrary to the interest of the agency or its
clients.
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(2) If a provider's enrollment is terminated for cause, the agen-
cy pays only for authorized services provided up to the date of termi-
nation of enrollment if other program requirements are met including,
but not limited to, the requirements in WAC 182-502-0016.

(3) When the agency terminates enrollment of a servicing provider
who is also a full or partial owner of an enrolled group practice, the
agency terminates the enrolled group practice and all enrolled servic-
ing providers who are not linked to another enrolled group practice
contracted with the agency. The remaining practitioners in the group
practice may reapply for participation with the agency subject to WAC
182-502-0010.

(4) Effective date. The effective date of the termination of a
provider's enrollment is the date stated in the notice. The filing of
an appeal as provided in subsection (5) of this section does not stay
the effective date of termination.

(5) Administrative hearing.

(a) The provider may appeal the agency decision to terminate the
provider's enrollment for cause by submitting a written request to the
address contained in the decision notice within 28 calendar days of
the date on the notice and in a manner that provides proof of receipt
by the agency. The agency does not allow good cause exception related
to this subsection.

(b) If the agency receives a timely appeal, the presiding officer
will schedule a prehearing conference in accordance with WAC
182-526-0195.

(c) The administrative hearing process is governed by the Admin-
istrative Procedure Act, chapter 34.05 RCW, and chapter 182-526 WAC.

(d) Burden of proof.

(1) The provider has the burden of proof.

(ii) The standard of proof in a provider termination hearing is
"clear and convincing evidence" meaning the evidence is highly and
substantially more likely to be true than untrue. This is a higher
standard of proof than proof by a preponderance of the evidence, but
it does not require proof beyond a reasonable doubt.

OTS-5657.3

AMENDATORY SECTION (Amending WSR 23-24-026, filed 11/29/23, effective
1/1/24)

WAC 182-502-0100 General conditions of payment. (1) The medic-
aid agency ( (reimburses—feormedieat)) pays for health care services
furnished to an eligible client when the claim satisfies agency rules
including all the following ( (appty)) :

(a) The service is within the scope of care of the client's Wash-
ington apple health program;

(b) The service is medically necessary;

(c) The service is properly authorized;

(d) The provider bills within the time frame set in WAC
182-502-0150;

(e) The provider bills according to agency rules and billing in-
structions; and

(f) The provider follows third-party payment procedures.

Certified on 11/25/2024 [ 51 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-009

(2) The agency pays for health care services only when the serv-
ices are provided by or on behalf of a provider that is enrolled with
the agency.

(3) In order for any services or supplies ordered, prescribed, or
referred by a provider to be paid:

(a) The provider must be enrolled with the agency under their na-
tional provider identifier (NPI); and

(b) The NPI for the referring, prescribing, or ordering provider
must be included on the claim form.

(4) If payment for services is to be made to a group practice,
partnership, or corporation, the group, partnership, or corporation
must enroll with the agency and provide its national provider identi-
fier (NPI) (if eligible for an NPI) to be used for submitting claims
as the billing provider.

(5) The agency is the payer of last resort, unless the other pay-
er is:

(a) An Indian health service;

(b) A crime victims program through the department of labor and
industries; or

(c) A school district for health services provided under the In-
dividuals with Disabilities Education Act.

((3r)) (6) The agency does not ((reimburse)) pay providers for
( (meedead)) health care services identified by the agency as client
financial obligations, and deducts from the payment the costs of those
services identified as client financial obligations. Client financial
obligations include, but are not limited to, the following:

(a) Copayments (copays) (unless the criteria in chapter 182-517
WAC or WAC 182-501-0200 are met);

(b) Deductibles (unless the criteria in chapter 182-517 WAC or
WAC 182-501-0200 are met); and

(c) Spenddown (see WAC 182-519-0110).

((4y)) (7)) The agency does not pay for any health care service,
drug, supply, or equipment prescribed or ordered by a health care pro-
fessional, health care entity, supplier, or contractor of service not
currently enrolled with the agency.

(8) The agency does not pay for services provided to clients dur-—
ing the application process for provider enrollment, regardless of
whether the agency later approves or denies the application, unless an
exception for earlier enrollment is approved by the agency in accord-
ance with WAC 182-502-0005.

(9) The agency does not pay for any health care service, drug,
supply, or equipment prescribed or ordered by a health care professio-
nal, health care entity, supplier, or contractor of services whose ap-
plication for enrollment has been denied or terminated.

(10) The provider must accept medicare assignment for claims in-
volving clients eligible for both medicare and Washington apple health
before the agency makes any payment.

((#5)F)) (11) The provider is responsible for verifying whether a
client has Washington apple health coverage for the dates of service.

((#6)r)) (12) The agency may reimburse a provider for services
provided to a person i1if it is later determined that the person was in-
eligible for the service when it was provided if:

(a) The agency considered the person eligible at the time of
service;

(b) The service was not otherwise paid for; and

(c) The provider submits a request for payment to the agency.
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((Hr)) (13) The agency does not pay on a fee-for-service basis
for a service for a client who is enrolled in a managed care plan when
the service is included in the plan's contract with the agency.

((#2>)) (14) Information about ( (medieal—eare)) health care serv-
ices for jail inmates is found in RCW 70.48.130.

((#%¥)) [(15) The agency pays for medically necessary services on
the basis of usual and customary charges or the maximum allowable fee
established by the agency, whichever is lower.
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WSR 24-23-011
PERMANENT RULES

HEALTH CARE AUTHORITY
[Filed November 8, 2024, 2:10 p.m., effective December 8, 2024, 2:10 p.m.]

Effective Date of Rule: Thirty one days after filing.

Purpose: The health care authority (agency) amended this rule to
add language about data sharing between the prescription drug afforda-
bility board and the health care cost transparency board to align with
language in RCW 70.390.050 (revised under ESHB 1508, section 2 (2) (a),
chapter 80, Laws of 2024). Additionally, the agency added a new sec-
tion regarding a time frame of 30 days for public comment prior to the
board setting an upper payment limit to align with RCW 42.30.250 (new
section created by SHB 1105, section 1(1), chapter 171, Laws of 2024).

Citation of Rules Affected by this Order: New WAC 182-52-0095;
and amending WAC 182-52-0050.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Other Authority: RCW 70.390.050, 42.30.250; ESHB 1508, section 2
(2) (a), chapter 80, Laws of 2024, SHB 1105, section 1(1), chapter 171,
Laws of 2024.

Adopted under notice filed as WSR 24-20-117 on October 1, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 1, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 1, Amended 1, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 1, Repealed O.

Date Adopted: November 8, 2024.

Wendy Barcus
Rules Coordinator

OTs-5831.1

AMENDATORY SECTION (Amending WSR 24-02-078, filed 1/2/24, effective
6/10/24)

WAC 182-52-0050 Prescription drug affordability board—Data and
confidentiality. (1) For the purpose of reviewing drug prices and
conducting affordability reviews, the board (as established in chapter
70.405 RCW) and the health care cost transparency board (established
in chapter 70.390 RCW) may share data with each other and access all
data collected under RCW 43.71C.020 through 43.71C.080 and any analy-
sis prepared by the authority.

(2) Advisory group members may not access or review any confiden-
tial information.
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(3) The information collected by the board pursuant to RCW
70.405.040 is not subject to public disclosure under chapter 42.56
RCW.

(4) The authority provides data only after the data recipient, as
defined by this chapter, has signed a nondisclosure agreement. The au-
thority may prohibit access to or use of the data by a data recipient
who violates the nondisclosure agreement.

(5) Data recipients must keep data confidential by:

(a) Accessing, using, and disclosing information only in accord-
ance with this section and consistent with applicable statutes, regu-
lations, and policies;

(b) Having a public policy purpose to access and use the confi-
dential information according to chapter 70.405 RCW;

(c) Protecting all confidential information against unauthorized
use, access, disclosure, or loss by employing reasonable security
measures in alignment with the agency information system security
plan, including physically securing any computers, documents, or other
media containing confidential information and viewing confidential in-
formation only on secure workstations in nonpublic areas;

(d) Destroying all confidential information according to document
retention requirements;

(e) Adhering to the confidentiality requirements in this section
after the data recipient is no longer an authorized data recipient un-
der chapter 70.405 RCW; and

(f) Acknowledging that the data recipient may be responsible for
liability arising from misuse of the data.

(6) Data recipients must not:

(a) Disclose any confidential information, as defined by WAC
182-52-0010, or otherwise publicly release the confidential informa-
tion;

(b) Use or disclose any confidential information for any commer-
cial or personal purpose, or any other purpose that is not authorized
in chapter 70.405 RCW;

(c) Attempt to identify people who are the subject of the confi-
dential information;

(d) Discuss confidential information in public spaces in a manner
in which unauthorized individuals could overhear;

(e) Discuss confidential information with unauthorized individu-
als, including spouses, domestic partners, family members, or friends;

(f) Have any conflicts of interests under the Ethics in Public
Service Act that would prevent the data recipient from accessing or
using confidential information; and

(g) Share information received according to this chapter with any
person who is not authorized to receive confidential information as
specified by this chapter.

OTS-5830.1

NEW SECTION

WAC 182-52-0095 Prescription drug affordability board—Upper
payment limits—Public comment. The board must allow 30 calendar days
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for the submission of public comment before setting an upper payment
limit. Prior to the 30-day comment period, the authority will notify
the public of both the beginning and ending dates that written comment

will be accepted.
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WSR 24-23-012
PERMANENT RULES
HEALTH CARE AUTHORITY

[Filed November 8, 2024,

Effective Date of Rule:
Purpose:

2:17 p.m., effective December 9,

2024]

Thirty-one days after filing.
The health care authority

(agency) amended this rule to

provide more general language due to frequent changes of percentages
and dollar amounts. Added psychiatric per diem rate information and

psychiatric unit-specific budget target adjuster.

do cost-based rates once per year;

ing period is between fiscal years.

Citation of Rules Affected by
182-550-3800.

Statutory Authority for Adoption:

Adopted under notice filed as

The agency will only
an average 1s applied if contract-
this Order: Amending WAC

RCW 41.05.021, 41.05.160.
WSR 24-20-072 on September 27,

2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 1, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0,
0;

Repealed 0;

Date Adopted: November 8,

OTS-5846.3

AMENDATORY SECTION
10/29/23)

WAC 182-550-3800 Rebasing.
(rebases)

Pilot Rule Making: New O,
or Other Alternative Rule Making: New O,
2024.

(Amending WSR 23-20-048,

Amended O,
Amended 1,

Repealed
Repealed O.

Wendy Barcus
Rules Coordinator

filed 9/28/23, effective

The medicaid agency redesigns
the medicaid inpatient payment system as needed. The base

inpatient conversion factor and per diem rates are only updated during

a detailed rebasing process, or as

directed by the state legislature.

Inpatient payment system factors such as the ratio of costs-to-charges

(RCC), weighted costs-to-charges
does all of the following:
(1) Gathers data.
considered to be the most complete
(a)
agement information system
(1)

reduced rates from the claim data;

(MMIS) .
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(WCC) ,
are rebased on an annual basis. As part of the rebasing,
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and administrative day rate
the agency

The agency uses the following data resources

and available at the time:

One year of paid claim data from the agency's medicaid man-

The agency excludes:

Claims related to state programs and paid at the Title XIX

and
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Critical access hospital claims paid per WAC 182-550-2598

(11)

and

The hospital's most current medicare cost report data from
the health care cost report information system

the Centers for Medicare and Medicaid Services

(b)

maintained by
If the hospi-

(HCRIS)
(CMS) .

the agency

tal's medicare cost report from HCRIS is not available,
uses the medicare cost report provided by the hospital.

FFS and managed care encounter data.
Estimates costs.
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The agency uses
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as part of its all-patient refined-diagnostic related group

(APR-DRG)

The agency calculates the

DRG conversion factor and per diem rates.

The agency periodically reviews and determines the
is calculated as the maximum amount that can be used,

most appropriate APR-DRG grouper version to use.
Calculates base payment factors.
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cess to services for medicaid recipients.
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++))) Determines provider specific adjustments. The following
adjustments are applied to the base factor or rate established in sub-
section (4) of this section:

(a) Wage index adjustments reflect labor costs in the cost-based
statistical area (CBSA) where a hospital is located.

(1) The agency determines the labor portion by multiplyving the
base factor or rate by the labor factor established by medicare; then

(1i) The amount in (a) (i) of this subsection is multiplied by the
most recent wage index information published by CMS at the time the
rates are set; then

(1ii) The agency adds the nonlabor portion of the base rate to
the amount in (a) (ii) of this subsection to produce a hospital-specif-
ic wage adjusted factor.

(b) Indirect medical education factors are applied to the hospi-
tal-specific base factor or rate. The agency uses the indirect medical
education factor established by medicare on the most currently availa-
ble medicare cost report that exists at the time the rates are set;
and

(c) Direct medical education amounts are applied to the hospital-
specific base factor or rate. The agency determines a percentage of
direct medical education costs to overall costs using the most cur-
rently available medicare cost report that exists at the time the
rates are set.

(6) To maintain budget neutrality, the agency makes global ad-
justments as needed.

(7) The final, hospital-specific rate is calculated using the
base rate established in subsection (4) of this section along with any
applicable adjustments in subsections (5) and (6) of this section.

(8) When rebasing psychiatric per diem rates, the agency uses
medicaid claims data and medicare cost report data from the calendar
vear base period ending two yvears prior to the effective date of re-
basing, using the methodology described for psychiatric per diem rates
effective January 1, 2024.

(a) When rebasing, the agency will determine new budget target
adjusters, not to exceed a factor of 100 percent.

(b) Hospital psychiatric units with at least 200 Washington med-
icaid bed days in the base period will receive a cost-based rate with
a psychiatric unit-specific budget target adjuster applied.

(c) Hospital psychiatric units with less than 200 Washington med-
icaid psychiatric bed days in the base period will receive a psychiat-
ric per diem rate equal to the statewide average per diem.

(d) The agency conducts annual reviews for updated cost informa-

tion to determine whether new ((ame)) or existing providers continue
to meet the 200 or more bed days criteria.

( (v —TFhe—agerey—will—appty the same——cosStperecentage—eriteria—for
a0 ol oo £ + 1 naszoalh g 4+ g N N~ Ao Mmoo o
[ S U R U U g - LI(_A.\_)J.LL\j A CTT LJ\_)_Y |\ N R iy & R U S S W) b/ - |\ =y TIT 1T [y

\U[ [ I e \_/L_Jl-YVT U’\J{J.‘.’ - I 2T i i

o —Effeectd Fotyv—F—2620+) ) 9) The agency sets psychiatric per

diem rates specific to long-term civil commitments separately from
other psychiatric per diem rates.

(a) In order to qualify for a provider-specific long-term civil
commitment psychiatric per diem, the provider must be contracted with
the agency to provide long-term civil commitment beds.

(b) The agency sets the provider-specific rate at the ((time—-of
eceontraeting)) beginning of the state fiscal year. If a provider con-
tracts with the agency during the state fiscal year, their initial
rate will be set at the greater of:
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(i) The in-state, state-wide average long-term psychiatric per
diem for their category of hospital; or

(ii) Their current provider-specific short-term psychiatric per
diem.

(c) The agency sets the rate for acute care hospitals under chap-
ter 70.41 RCW with distinct psychiatric units as follows:

(1) Hospitals that have a 12-month medicare cost report with at
least 200 psychiatric bed days on file with the agency receive a long-
term psychiatric per diem rate equivalent to the costs documented on
the medicare cost report.

(ii) Hospitals that do not have a 12-month cost report with at
least 200 bed days on file with the agency receive a long-term psychi-
atric per diem rate equivalent to the greater of:

(A) The average long-term psychiatric per diem of all acute care
hospitals providing long- term psychlatrlc services in-state ( (+—provie—

EVSEPEN n%Fqn ] v ez ha o4 r Ao o 1 r + 1 )) Or
o pttTT ;uxx\j CCTItt r/u_y\_/J.J.J_u.L_J_J_\_/ f’ ¥F—CaFrem—F¥at u, oL CIT

(B) Their current provider-specific short-term psychiatric per

diem.

('i'} The l ng-term psychlatrlc rate 1s applled to ( (erv—hospitat
1+ S At o a4 1 Nt o + + A + naszoalh g S+ oo £ o 1 + 5 £ r ~ Ly o =
CITITTACT \_/\_/ b/ =) b/(_,{ L_J. TT TS \_/UllullJ.L_L_ A8 |y (_A. b/u_)_y \_/J.J.J.(_A. 1 J.\_/ J.(_A.\_/J.J.J. L__Y [ S N (=8 b/ S S W AW §
of—90—+days—er—greater~)) agency-contracted hospitals for long-term

psychiatric services. The acute care hospital long-term psychiatric
per diem will be rebased annually at the beginning of the state fiscal
vear using most recently available medicare cost report data.

(iv) The agency sets the rate so as not to exceed the amount pro-
vided by the legislature.

(d) The agency sets the rates for free-standing psychiatric hos-
pitals under chapter 71.12 RCW as follows
(1) Hospitals

A s o PR P, IO SR il 1 ot o £+ 1 P N S SN 1+
A\ =y 11T - T \1\.AJ.V(_AJ. TTC |y L CTT - CTT \jJ. (& - - A\ CITT [S>J5 ¥ AN A Sy T TTT 1T L\ .
1 o ot PRI Stz leoneemtmorm oo d s for £ PN [ IR
CITT o C T T WL Vv J.(_A.\j J_Ull\j T TTT b/u_)_Yk/J.J.J.(_AL_J.J.k/ 1T [ S N [ S - u_)L_(_A.Ll\_AJ.Ll\j
VAR TR W & ANV I S, [P S, AN S AP — P P S e I S SN I P e B |
L L7 J.J.Uu_)b/J. CT 1O CIITTACT IV TT FA Y e L_J.Ll\j J_Ull\j T TTT b/ - A\ g =y TIT WL T VULL
EIREO + roacmadcr 1 [<HoW/Na) P S B P AN I NN s I S| 2091 11
LTTCC |l - Ay 1V CITT ~ = v o COX T 15011 A8 [ S N U\.AJ__Y J., PAr v aranmm u Wl recelve

-
a long-term psychiatric per diem rate as approved by the legislature.

(ii) In addition to ((£he—$948)) a long-term psychiatric per diem
rate, the hospital may annually submit supplemental cost data ((with
the—ecost—report)) to the agency for consideration by May 1st for the
upcoming state fiscal year. If approved, the agency will make appro-
priate adjustments to the medicaid inpatient long-term psychiatric per
diem payment rate of the hospital. Adjustment of costs may include any
of the following:

(A) Costs associated with professional services and fees not ac-
counted for in the hospital's medicare cost report or reimbursed sepa-
rately;

(B) Costs associated with the hospital providing the long-term
psychiatric patient access to involuntary treatment court services
that are not reimbursed separately;

(C) Other costs associated with caring for long-term psychiatric
patients that are not reimbursed separately.

(iii) The agency sets the rate so as to not exceed the amount
provided by the leglslature

(7 Noetarma e o TP N SR NP NPT B = B B~ R T W —E -V~ —i— Th Follearga e~y A

77 TS s pPpTrovatT—sSpettTT==C (_A.\_A_J T StEmeRtS— T T OTTrOwTIitg—ator
EEEWE L WaNE N CIP N N ENEEC N o + + 1 baoao E SN SN EYSEE VNN a2 alh s 2w aaal
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WSR 24-23-014
PERMANENT RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 23-14—Filed November 8, 2024, 3:10 p.m., effective December 9, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This proposed rule will help the Washington department
of fish and wildlife (WDFW) better manage its wildlife areas and the
public use that is occurring on them. It will give WDFW law enforce-
ment remedies to discourage the construction, creation, and mainte-
nance of roads, trails, and structures without WDFW approval, which
can otherwise pose a threat to natural or cultural resources and cre-
ate safety hazards for public users.

Citation of Rules Affected by this Order:

Statutory Authority for Adoption: RCW 77.04.012,
77.12.047, 77.12.210, and 77.15.230.

Adopted under notice filed as WSR 24-17-022 on August 29
2024.

Changes Other than Editing from Proposed to Adopted Version: (1)
WDFW has identified several written documents that will satisfy the
requirement of having express written permission to modify an existing
trail or road. These referenced documents must include express written
permission from WDEFW to make trail or road modifications;

(2) WDFW has changed the requirement to have a copy of the writ-
ten permission at the work site to having a copy of written permission
that must be made available upon request from WDFW staff.

New WAC 220-500-041.
77.04.055,

(91,

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed 0.

Number of Sections Adopted at

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental

Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: November 8, 2024.

Kelly Susewind
Director

NEW SECTION

WAC 220-500-041 Construction, creation and maintenance of roads,
trails, and structures. (1) A person must obtain the express written
permission of the department to construct, create, modify, repair, re-
locate, or maintain a new or existing road, trail, sign, structure, or
other facility or improvement. Such express written permission may be
included in a volunteer agreement, cooperative agreement, or memoran-
dum of understanding with the department. A copy of the written per-
mission must be provided upon request.
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(2) Violating this section is a misdemeanor pursuant to RCW
77.15.230.

(3) This section does not apply to erecting and using temporary
camp and blind structures pursuant to WAC 220-500-130.
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WSR 24-23-037
PERMANENT RULES

DEPARTMENT OF ECOLOGY
[Order 22-05—Filed November 14, 2024, 7:32 a.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The Washington state department of ecology (ecology) 1is
adopting amendments to chapter 173-201A WAC, Water quality standards
for surface waters of the state of Washington. We are adopting revi-
sions to natural conditions provisions in our surface water quality
standards to provide water quality protection for aquatic life organ-
isms and to establish possible methods for deriving those protective
values.

The state's water quality standards set limits on pollution in
our lakes, rivers, and marine water in order to protect beneficial
uses, such as swimming and fishing. The water quality standards are
implemented through discharge permits and other regulatory mechanisms
under the federal Clean Water Act (CWA). They are also used to identi-
fy polluted waters and set levels for water cleanup.

We adopted the following revisions in the rule making:

WAC 173-201A-020 Definitions, adding a definition for a perform-
ance-based approach method and a definition for local and regional
sources of human-caused pollution.

WAC 173-201A-200 (1) (c) (1) agquatic life temperature criteria, up-
dating the allowable insignificant changes to freshwater temperature
criteria when natural conditions are the applicable criteria.

WAC 173-201A-200 (1) (d) (1) aquatic life dissolved oxygen (D.O.)
criteria, updating the allowable insignificant changes to freshwater
D.0. criteria when natural conditions are the applicable criteria.

WAC 173-201A-210 (1) (c) (1) agquatic life temperature criteria, up-
dating the allowable insignificant changes to marine water temperature
when natural conditions are the applicable criteria.

WAC 173-201A-210 (1) (d) (1) agquatic 1life D.O., updating the allow-
able insignificant changes to marine water D.O. when natural condi-
tions are the applicable criteria.

WAC 173-201A-260(1) natural and irreversible human conditions,
updating the natural conditions criteria language and describing meth-
ods for determining natural conditions criteria values.

WAC 173-201A-430 Site-specific criteria, updating how analyses
must be conducted and document references.

WAC 173-201A-470 Performance-based approach, adding this new sec-
tion to describe and reference the methodology to determine natural
conditions criteria values.

We evaluated the latest scientific data, methods, modeling tools,
and approaches to update the natural conditions provisions necessary
for refining aquatic life protection in Washington's surface waters.
As part of this process, we considered the Environmental Protection
Agency's (EPA) recommended approaches for natural conditions in water
quality standards. This includes developing a performance-based ap-
proach for site-specific criteria, a methodology document titled "A
Performance-Based Approach for Developing Site-Specific Natural Condi-
tions Criteria for Aquatic Life in Washington" referenced in the rule
that sufficiently details a process that ensures predictable, repeata-
ble outcomes that could be used to develop criteria that would protect
the designated uses for a specific waterbody.

After rule adoption, we will submit the final rule language to
EPA for review and approval. After we submit the final rule to EPA,
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they have 60 days to approve or 90 days to disapprove the updated wa-
ter quality standards. EPA must also consult with the United States
Fish and Wildlife Service and National Marine Fisheries Service to de-
termine if the rule adequately protects endangered species. The rule
goes into effect for CWA purposes, such as for the water quality as-
sessment and water quality permits, after it has been approved by EPA.

We are not including a final performance-based approach document
with this rule adoption. We will continue to revise the performance-
based approach based on public comment. As of now, our approach is to
narrow the scope of this document to marine D.O. Our goal is to share
our progress early next year and go back out for public comment in
spring 2025. We will carefully consider comments received and publish
a final version of the publication alongside our response to comments
in summer 2025. After we finalize the performance-based approach docu-
ment next year, the office of the attorney general will certify that
the document is legally binding, then we will send the performance-
based approach document to EPA for review and approval.

Because the performance-based approach document is only refer-
enced, and not part of the water quality standards regulations at WAC
173-201A-470 and revisions to the document would not change the adop-
ted rule language, we are not required nor will be conducting a sepa-
rate formal rule making for this document. However, we feel it is im-
portant to provide another opportunity for public and tribal input on
a revised draft. Further, this document, which governs how ecology
will use the performance-based approach for site-specific criteria de-
velopment, must meet CWA requirements, which includes a public review
process and EPA review and approval before use in CWA actions.

Until we publish a final version of this document and receive EPA
approval following their review, we will not be able to use the per-
formance-based approach document for site-specific criteria under CWA,
such as for water clean up plans (alternate restoration plans and to-
tal maximum daily loads).

Citation of Rules Affected by this Order: Amending chapter
173-201A WAC.

Statutory Authority for Adoption: Water pollution control, chap-
ter 90.48 RCW, provides clear and direct authority to ecology to re-
vise the surface water quality standards (RCW 90.48.035).

Other Authority: State review and revision of water quality
standards, 40 C.F.R. § 131.20, requires states to periodically review
and update the water quality standards.

Adopted under notice filed as WSR 24-15-036 on July 11, 2024.

Changes Other than Editing from Proposed to Adopted Version:

Changes to WAC 173-201A-020 Definitions: Edits were made to the
definition of a performance-based approach (WAC 173-201A-020) for
clarity and to remove references to federal regulations which were not
applicable.

"Performance-based approach" means a water quality standard that
is a transparent process (i.e., methodology) which is sufficiently de-
tailed and has suitable safeguards that ensures predictable and re-
peatable outcomes, rather than a specific outcome. The outcomes from
the performance-based approach are site-specific eriteria—{i-e—
Heon—Timit—forapotiutant—econsistent—with—40 313

R332

Changes to WAC 173-201A-200 Freshwater designated uses and crite-
ria, and 173-201A-210 Marine water designated uses and criteria: We
clarified in the human-use allowance for D.O. in fresh (WAC
173-201A-200 (1) (d) (1)) and marine (WAC 173-201A-210 (1) (d) (i)) waters
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that D.O. refers to the D.O. concentration and the criteria in the ap-
plicable tables are numeric criteria. This was done to make clear that
the human-use allowances apply to numeric criteria and not saturation
state-based criteria.

(1) When a water body's D.O. concentration is lower than the nu-

meric criteria in Table 200 (1) (d) (or within 0.2 mg/L of the crite-
ria) and that condition is due to natural conditions, then ((human ac-
tions)) local and regional sources of human-caused pollution consid-

ered cumulatively may not cause the D.O. concentration of that water
body to decrease more than 10 percent or 0.2 mg/L below natural condi-
tions, whichever decrease is smaller.

Changes to WAC 173-201A-260 Natural conditions and other water
quality criteria and applications: We revised the general natural con-
ditions provision at WAC 173-201A-260 (1) (a) to make it clearer the
required processes when ecology pursues natural conditions criteria
development for a site.

(a) It is recognized that portions of many water bodies cannot
meet the assigned aquatic life criteria due to the natural conditions
of the water body. When a water body does not meet its assigned aquat-
ic life criteria due to natural climatic or landscape attributes, the
following will be used to determine site-specific numeric agquatic life
criteria representing conditions unique to a water body+—naturat—econ
dHtiens—censtitute—the water guality eriterias

(i) Aguatic life criteria based on natural conditions for temper-
ature or dissolved oxygen for fresh or marine waters, or pH for fresh
waters, will be derived by following either the site-specific criteria
approach pursuant to WAC 173-201A-430 or the performance-based ap-
proach pursuant to WAC 173-201A-470.

(ii) For all agquatic life parameters other than those listed in
WAC 173-201A-260 (1) (a) (i), agquatic life criteria based on natural
conditions will be derived by following the site-specific criteria ap-
proach pursuant to WAC 173-201A-430.
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Changes to WAC 173-201A-430 Site-specific criteria: We made minor
edits to WAC 173-201A-430 that remove language regarding the attaina-
ble conditions of a water body, as site-specific criteria protect ex-
isting and designated uses. We also removed the reference and associ-
ated citation to designated uses in 173-201A-430 (1) (a), as this proc-
ess 1is for development of criteria to protect uses, not designating
new uses.

(1) Where the attairnable—eceonditieon—eof existing and designated
uses for the water body would be fully protected using an alternative
criterion, site-specific criteria may be adopted.

(a) The site-specific criterion must be consistent with the fed-
eral regulations on desigrating—and protecting uses (currently 40
C.F.R. 3 33+-36—-nd 131.11); and

(3) The decision to approve the site-specific criterion must be
based on a demonstration that it will protect the existing and attain—
akb+te designated uses of the water body.

Changes to WAC 173-201A-470 Performance-based approach: In the
new section for the performance-based approach at WAC 173-201A-470, we
made changes to clarify for what purpose and water quality constitu-
ents, and under what circumstances the performance-based approach may
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be used. This includes simplifying language in WAC 173-201A-470 and
removing the "as revised" qualifier in WAC 173-201A-470(1), as any up-
dates to this document must go through a public process and EPA review
and approval before use for state and CWA actions.

WAC 173 201A- 470 Performance-based approach Whefe—%he—ﬂa%ﬂfa%

+Ey—eriteria;—a The performance -based approach may be used by the De-

partment to establish numeric criteria based on natural conditions
that are fully protective of existing and designated aquatic life
uses.

(1) Aquatic life water quality criteria must be derived using the
procedures referenced in ecology publication 24-10-017, "A Perform-
ance-Based Approach for Developlng Site-Specific Natural Conditions
Criteria for Aquatic Life in Washington," as—rewvised.

(2) Yse Application of the performance-based approach for estab-
lishing aquatic life water quality criteria is limited to the follow-
ing listed water quality constituents:

(a) Aquatic life temperature criteria in fresh water;

) Aquatic life dissolved oxygen criteria in fresh water;
) Aquatic life pH criteria in fresh water;

) Aquatic life temperature criteria in marine water;

)

)

Aquatic life dissolved oxygen criteria in marine water.

If the requlrements set forth in the develeopment—ofaguatiec
+5-F iHeriag—using—the performance-based approach cannot be meet,
then site-specific criteria can be established by following the alter-

natives listed at the—reecuirements——set—Fforthin these proecedures;—then
a%%efﬁa%ives—speei£%ed—iﬁ—%he—pa%ag%aph—ée%%ew&&q WAC 173-201A-260
(1) (a) (1) may—Pbe—used-

A final cost-benefit analysis is available by contacting Marla
Koberstein, Department of Ecology, Water Quality Program, P.O. Box
47696, Olympia, WA 98504-7696, phone 360-407-6600, for Washington re-
lay service or TTY call 711 or 877-833-6341, email swgs@ecy.wa.gov,
website https://apps.ecology.wa.gov/publications/summarypages/
2410053.html.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 1, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 1, Amended 2, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: November 14, 2024.

Laura Watson
Director

0OTS-5282.3
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AMENDATORY SECTION (Amending WSR 24-01-088, filed 12/18/23, effective
1/18/24)

WAC 173-201A-020 Definitions. The following definitions are in-
tended to facilitate the use of chapter 173-201A WAC:

"1-DMax" or "l-day maximum temperature" is the highest water tem-
perature reached on any given day. This measure can be obtained using
calibrated maximum/minimum thermometers or continuous monitoring
probes having sampling intervals of 30 minutes or less.

"7-DADMax" or "7-day average of the daily maximum temperatures"
is the arithmetic average of seven consecutive measures of daily maxi-
mum temperatures. The 7-DADMax for any individual day is calculated by
averaging that day's daily maximum temperature with the daily maximum
temperatures of the three days prior and the three days after that
date.

"Action value" means a total phosphorus (TP) wvalue established at
the upper limit of the trophic states in each ecoregion (see Table
230(1)) . Exceedance of an action value indicates that a problem is
suspected. A lake-specific study may be needed to confirm if a nu-
trient problem exists.

"Actions" refers broadly to any human projects or activities.

"Acute conditions" are changes in the physical, chemical, or bio-
logic environment which are expected or demonstrated to result in in-
jury or death to an organism as a result of short-term exposure to the
substance or detrimental environmental condition.

"AKART" is an acronym for "all known, available, and reasonable
methods of prevention, control, and treatment." AKART shall represent
the most current methodology that can be reasonably required for pre-
venting, controlling, or abating the pollutants associated with a dis-
charge. The concept of AKART applies to both point and nonpoint sour-
ces of pollution. The term "best management practices," typically ap-
plied to nonpoint source pollution controls is considered a subset of
the AKART requirement.

"Ambient water quality" refers to the conditions and properties
of a surface water of the state as determined by the results of water
samples, measurements, or observations.

"Background" means the biological, chemical, and physical condi-
tions of a water body, outside the area of influence of the discharge
under consideration. Background sampling locations in an enforcement
action would be up-gradient or outside the area of influence of the
discharge. If several discharges to any water body exist, and enforce-
ment action is being taken for possible violations to the standards,
background sampling would be undertaken immediately up-gradient from
each discharge.

"Best management practices (BMP)" means physical, structural,
and/or managerial practices approved by the department that, when used
singularly or in combination, prevent or reduce pollutant discharges.

"Biological assessment" is an evaluation of the biological condi-
tion of a water body using surveys of agquatic community structure and
function and other direct measurements of resident biota in surface
waters.

"Bog" means those wetlands that are acidic, peat forming, and
whose primary water source 1is precipitation, with little, if any, out-
flow.

"Carcinogen" means any substance or agent that produces or tends
to produce cancer in humans. For implementation of this chapter, the
term carcinogen will apply to substances on the United States Environ-
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mental Protection Agency lists of A (known human) and B (probable hu-
man) carcinogens, and any substance which causes a significant in-
creased incidence of benign or malignant tumors in a single, well con-
ducted animal biocassay, consistent with the weight of evidence ap-
proach specified in the United States Environmental Protection Agen-
cy's Guidelines for Carcinogenic Risk Assessment as set forth in 51 FR
33992 et seg. as presently published or as subsequently amended or re-
published.

"Chronic conditions" are changes in the physical, chemical, or
biologic environment which are expected or demonstrated to result in
injury or death to an organism as a result of repeated or constant ex-
posure over an extended period of time to a substance or detrimental
environmental condition.

"Combined sewer overflow (CSO) treatment plant" is a facility
that provides at-site treatment as provided for in chapter 173-245
WAC. A CSO treatment plant is a specific facility identified in a de-
partment-approved CSO reduction plan (long-term control plan) that is
designed, operated and controlled by a municipal utility to capture
and treat excess combined sanitary sewage and stormwater from a com-
bined sewer system.

"Compliance schedule" or "schedule of compliance" is a schedule
of remedial measures included in a permit or an order, including an
enforceable sequence of interim requirements (for example, actions,
operations, or milestone events) leading to compliance with an efflu-
ent limit, other prohibition, or standard.

"Created wetlands" means those wetlands intentionally created
from nonwetland sites to produce or replace natural wetland habitat.

"Critical condition" is when the physical, chemical, and biologi-
cal characteristics of the receiving water environment interact with
the effluent to produce the greatest potential adverse impact on
aquatic biota and existing or designated water uses. For steady-state
discharges to riverine systems the critical condition may be assumed
to be equal to the 7010 flow event unless determined otherwise by the
department.

"Damage to the ecosystem" means any demonstrated or predicted
stress to aquatic or terrestrial organisms or communities of organisms
which the department reasonably concludes may interfere in the health
or survival success or natural structure of such populations. This
stress may be due to, but is not limited to, alteration in habitat or
changes in water temperature, chemistry, or turbidity, and shall con-
sider the potential build up of discharge constituents or temporal in-
creases in habitat alteration which may create such stress in the long
term.

"Department" means the state of Washington department of ecology.

"Designated uses" are those uses specified in this chapter for
each water body or segment, regardless of whether or not the uses are
currently attained.

"Director" means the director of the state of Washington depart-
ment of ecology.

"Drainage ditch" means that portion of a designed and constructed
conveyance system that serves the purpose of transporting surplus wa-
ter; this may include natural water courses or channels incorporated
in the system design, but does not include the area adjacent to the
water course or channel.

"Ecoregions" are defined using EPAs Ecoregions of the Pacific
Northwest Document No. 600/3-86/033 July 1986 by Omernik and Gallant.
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"Enterococci" refers to a subgroup of fecal streptococci that in-
cludes S. faecalis, S. faecium, S. gallinarum, and S. avium. The en-
terococci are differentiated from other streptococci by their ability
to grow in 6.5% sodium chloride, at pH 9.6, and at 10°C and 45°C.

"E. coli" is a bacterium in the family Enterobacteriaceae named
Escherichia coli and is a common inhabitant of the intestinal tract of
warm-blooded animals, and its presence in water samples is an indica-
tion of fecal pollution and the possible presence of enteric patho-
gens.

"Existing uses" means those uses actually attained in fresh or
marine waters on or after November 28, 1975, whether or not they are
designated uses. Introduced species that are not native to Washington,
and put-and-take fisheries comprised of nonself-replicating introduced
native species, do not need to receive full support as an existing
use.

"Fecal coliform" means that portion of the coliform group which
is present in the intestinal tracts and feces of warm-blooded animals
as detected by the product of acid or gas from lactose in a suitable
culture medium within 24 hours at 44.5 plus or minus 0.2 degrees Cel-
sius.

"Geometric mean" means either the nth root of a product of n fac-
tors, or the antilogarithm of the arithmetic mean of the logarithms of
the individual sample values.

"Ground water exchange" means the discharge and recharge of
ground water to a surface water. Discharge is inflow from an aquifer,
seeps or springs that increases the available supply of surface water.
Recharge is outflow downgradient to an aquifer or downstream to sur-—
face water for base flow maintenance. Exchange may include ground wa-
ter discharge in one season followed by recharge later in the year.

"Hardness" means a measure of the calcium and magnesium salts
present in water. For purposes of this chapter, hardness is measured
in milligrams per liter and expressed as calcium carbonate (CaCOj3).

"Intake credit" is a procedure for establishing effluent limits
that takes into account the amount of a pollutant that is present in
waters of the state, at the time water is removed from the same body
of water by the discharger or other facility supplying the discharger
with intake water.

"Intragravel dissolved oxygen" means the concentration of dis-
solved oxygen in the spaces between sediment particles in a streambed.

"Irrigation ditch" means that portion of a designed and construc-
ted conveyance system that serves the purpose of transporting irriga-
tion water from its supply source to its place of use; this may in-
clude natural water courses or channels incorporated in the system de-
sign, but does not include the area adjacent to the water course or
channel.

"Lakes" shall be distinguished from riverine systems as being wa-
ter bodies, including reservoirs, with a mean detention time of great-
er than 15 days.

"Lake-specific study" means a study intended to quantify existing
nutrient concentrations, determine existing characteristic uses for
lake class waters, and potential lake uses. The study determines how
to protect these uses and if any uses are lost or impaired because of
nutrients, algae, or aquatic plants. An appropriate study must recom-
mend a criterion for total phosphorus (TP), total nitrogen (TN) in
ng/l, or other nutrient that impairs characteristic uses by causing
excessive algae blooms or aquatic plant growth.
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"Local and regional sources of human-caused pollution" means
sources of pollution caused by human actions, and the pollution origi-
nates from: (1) Within the boundaries of the state; or (2) Within the
boundaries of a U.S. jurisdiction abutting to the state that impacts
surface waters of the state.

"Mean detention time" means the time obtained by dividing a res-
ervoir's mean annual minimum total storage by the 30-day 10-year low-
flow from the reservoir.

"Migration" or "translocation" means any natural movement of an
organism or community of organisms from one locality to another local-
ity.

"Migration for naturally limited waters" is a subcategory of the
aquatic life use of salmonid rearing and migration that is limited by
the natural physical, chemical, or biological characteristics of the
water body.

"Mixing zone" means that portion of a water body adjacent to an
effluent outfall where mixing results in the dilution of the effluent
with the receiving water. Water quality criteria may be exceeded in a
mixing zone as conditioned and provided for in WAC 173-201A-400.

"Natural conditions" or "natural background levels" means surface
water quality that was present before any human-caused pollution. When
estimating natural conditions in the headwaters of a disturbed water-
shed it may be necessary to use the less disturbed conditions of a
neighboring or similar watershed as a reference condition. (See also
WAC 173-201A-260(1).)

"New or expanded actions" mean human actions that occur or are
regulated for the first time, or human actions expanded such that they
result in an increase in pollution, after July 1, 2003, for the pur-
pose of applying this chapter only.

"Nonpoint source" means pollution that enters any waters of the
state from any dispersed land-based or water-based activities includ-
ing, but not limited to, atmospheric deposition; surface water runoff
from agricultural lands, urban areas, or forest lands; subsurface or
underground sources; or discharges from boats or marine vessels not
otherwise regulated under the National Pollutant Discharge Elimination
System program.

"Outstanding resource waters" are high quality waters designated
by the state due to their exceptional water quality, ecological or
recreational significance, unique habitat, or cold water refuge. Out-
standing resource waters are given the highest level of protection un-
der the state antidegradation policy.

"Performance-based approach" means a water quality standard that
is a transparent process (i.e., methodology) which is sufficiently de-
tailed and has suitable safegquards that ensures predictable and re-
peatable outcomes, rather than a specific outcome. The outcomes from
the performance-based approach are site-specific criteria.

"Permit" means a document issued pursuant to chapter 90.48 RCW
specifying the waste treatment and control requirements and waste dis-
charge conditions.

"pH" means the negative logarithm of the hydrogen ion concentra-
tion.

"Pollution" means such contamination, or other alteration of the
physical, chemical, or biological properties, of any waters of the
state, including change in temperature, taste, color, turbidity, or
odor of the waters, or such discharge of any liquid, gaseous, solid,
radiocactive, or other substance into any waters of the state as will
or i1s likely to create a nuisance or render such waters harmful, det-
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rimental, or injurious to the public health, safety, or welfare, or to
domestic, commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds,
fish, or other aquatic life.

"Primary contact recreation" means activities where a person
would have direct contact with water to the point of complete submer-
gence including, but not limited to, skin diving, swimming, and water
skiing.

"Salmonid spawning, rearing, and migration for naturally limited
waters" is a subcategory of the aquatic life use of salmonid spawning,
rearing, and migration that is limited by the natural physical, chemi-
cal, or biological characteristics of the water body.

"Shoreline stabilization" means the anchoring of soil at the wa-
ter's edge, or in shallow water, by fibrous plant root complexes; this
may include long-term accretion of sediment or peat, along with shore-
line progradation in such areas.

"Spatial median" is the middle value of multiple ranked measure-
ments taken within the sampling area.

"Stormwater" means that portion of precipitation that does not
naturally percolate into the ground or evaporate, but flows via over-
land flow, interflow, pipes, and other features of a stormwater drain-
age system into a defined surface water body, or a constructed infil-
tration facility.

"Stormwater attenuation”" means the process by which peak flows
from precipitation are reduced and runoff velocities are slowed as a
result of passing through a surface water body.

"Surface waters of the state" includes lakes, rivers, ponds,
streams, inland waters, saltwaters, wetlands and all other surface wa-
ters and water courses within the jurisdiction of the state of Wash-
ington.

"Temperature" means water temperature expressed in degrees Cel-
sius (°C).

"Treatment wetlands" means those wetlands intentionally construc-
ted on nonwetland sites and managed for the primary purpose of waste-
water or stormwater treatment. Treatment wetlands are considered part
of a collection and treatment system, and generally are not subject to
the criteria of this chapter.

"Trophic state" means a classification of the productivity of a
lake ecosystem. Lake productivity depends on the amount of biological-
ly available nutrients in water and sediments and may be based on to-
tal phosphorus (TP). Secchi depth and chlorophyll-a measurements may
be used to improve the trophic state classification of a lake. Trophic
states used in this rule include, from least to most nutrient rich,
ultra-oligotrophic, oligotrophic, lower mesotrophic, upper mesotro-
phic, and eutrophic.

"Turbidity" means the clarity of water expressed as nephelometric
turbidity units (NTU) and measured with a calibrated turbidimeter.

"Upwelling" means the natural process along Washington's Pacific
Coast where the summer prevailing northerly winds produce a seaward
transport of surface water. Cold, deeper more saline waters rich in
nutrients and low in dissolved oxygen, rise to replace the surface wa-
ter. The cold oxygen deficient water enters Puget Sound and other
coastal estuaries at depth where it displaces the existing deep water
and eventually rises to replace the surface water. Such surface water
replacement results in an overall increase in salinity and nutrients
accompanied by a depression in dissolved oxygen. Localized upwelling
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of the deeper water of Puget Sound can occur year-round under influ-
ence of tidal currents, winds, and geomorphic features.

"USEPA" means the United States Environmental Protection Agency.

"Variance" is a time-limited designated use and criterion as de-
fined in 40 C.F.R. 131.3, and must be adopted by rule.

"Wetlands" means areas that are inundated or saturated by surface
water or ground water at a frequency and duration sufficient to sup-
port, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and similar areas.
Wetlands do not include those artificial wetlands intentionally cre-
ated from nonwetland sites including, but not limited to, irrigation
and drainage ditches, grass-lined swales, canals, detention facili-
ties, wastewater treatment facilities, farm ponds, and landscape amen-
ities, or those wetlands created after July 1, 1990, that were unin-
tentionally created as a result of the construction of a road, street,
or highway. Wetlands may include those artificial wetlands intention-
ally created from nonwetland areas to mitigate the conversion of wet-
lands. (Water bodies not included in the definition of wetlands as
well as those mentioned in the definition are still waters of the
state.)

"Wildlife habitat" means waters of the state used by, or that di-
rectly or indirectly provide food support to, fish, other aquatic
life, and wildlife for any life history stage or activity.

AMENDATORY SECTION (Amending WSR 22-07-095, filed 3/22/22, effective
4/22/22)

WAC 173-201A-200 Fresh water designated uses and criteria. The
following uses are designated for protection in fresh surface waters
of the state. Use designations for water bodies are listed in WAC
173-201A-600 and 173-201A-602.

(1) Aquatic life uses. Aquatic life uses are designated based on
the presence of, or the intent to provide protection for, the key uses
identified in (a) of this subsection. It is required that all indige-
nous fish and nonfish aquatic species be protected in waters of the
state in addition to the key species described below.

(a) The categories for aquatic life uses are:

(1) Char spawning and rearing. The key identifying characteris-
tics of this use are spawning or early juvenile rearing by native char
(bull trout and Dolly Varden), or use by other aquatic species simi-
larly dependent on such cold water. Other common characteristic aquat-
ic life uses for waters in this category include summer foraging and
migration of native char; and spawning, rearing, and migration by oth-
er salmonid species.

(ii) Core summer salmonid habitat. The key identifying character-
istics of this use are summer (June 15 - September 15) salmonid spawn-
ing or emergence, or adult holding; use as important summer rearing
habitat by one or more salmonids; or foraging by adult and subadult
native char. Other common characteristic aquatic life uses for waters
in this category include spawning outside of the summer season, rear-
ing, and migration by salmonids.

(iii) Salmonid spawning, rearing, and migration. The key identi-
fying characteristic of this use is salmon or trout spawning and emer-—
gence that only occurs outside of the summer season (September 16 -
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June 14). Other common characteristic aquatic life uses for waters in
this category include rearing and migration by salmonids.

(iv) Salmonid rearing and migration only. The key identifying
characteristic of this use is use only for rearing or migration by
salmonids (not used for spawning).

(v) Nonanadromous interior redband trout. For the protection of
waters where the only trout species is a nonanadromous form of self-
reproducing interior redband trout (0. mykiss), and other associated
aquatic life.

(vi) Indigenous warm water species. For the protection of waters
where the dominant species under natural conditions would be tempera-
ture tolerant indigenous nonsalmonid species. Examples include dace,
redside shiner, chiselmouth, sucker, and northern pikeminnow.

(b) General criteria. General criteria that apply to all aquatic
life fresh water uses are described in WAC 173-2012A-260 (2) (a) and
(b), and are for:

(1) Toxic, radiocactive, and deleterious materials; and

(11) Aesthetic wvalues.

(c) Aquatic life temperature criteria. Except where noted, water
temperature is measured by the 7-day average of the daily maximum tem-
peratures (7-DADMax). Table 200 (1) (c) lists the temperature criteria
for each of the aquatic life use categories.

Table 200 (1) (c)
Aquatic Life Temperature Criteria in Fresh

Water

Category Highest 7-DADMax
Char Spawning and Rearing* 12°C (53.6°F)
Core Summer Salmonid 16°C (60.8°F)
Habitat*
Salmonid Spawning, Rearing, 17.5°C (63.5°F)
and Migration*
Salmonid Rearing and 17.5°C (63.5°F)
Migration Only
Nonanadromous Interior 18°C (64.4°F)
Redband Trout
Indigenous Warm Water 20°C (68°F)
Species

*Note: Some streams have a more stringent temperature criterion that is
applied seasonally to further protect salmonid spawning and egg
incubation. See (c)(iv) of this subsection.

(1) When a water body's temperature is warmer than the criteria
in Table 200 (1) (c) (or within 0.3°C (0.54°F) of the criteria) and
that condition is due to natural conditions, then ((khumenr—aections))
local and regional sources of human-caused pollution considered cumu-
latively may not cause the 7-DADMax temperature of that water body to
increase more than 0.3°C (0.54°F) above natural conditions.

(ii) When the background condition of the water is cooler than
the criteria in Table 200 (1) (c), incremental temperature increases
resulting from individual point source activities must not exceed the
numeric criteria and must not, at any time, exceed 28/ (T+7) as meas-
ured at the edge of a mixing zone boundary (where "T" represents the
background temperature as measured at a point or points unaffected by
the discharge and representative of the highest ambient water tempera-
ture in the vicinity of the discharge).

(iii) Temperatures are not to exceed the criteria at a probabili-
ty frequency of more than once every 10 years on average.
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(iv) Spawning and incubation protection. The department has iden-
tified waterbodies, or portions thereof, which require special protec-
tion for spawning and incubation in ecology publication 06-10-038 (al-
so available on ecology's website at www.ecology.wa.gov). This publi-
cation indicates where and when the following criteria are to be ap-
plied to protect the reproduction of native char, salmon, and trout:

e Maximum 7-DADMax temperatures of 9°C (48.2°F) at the initiation
of spawning and at fry emergence for char; and

e Maximum 7-DADMax temperatures of 13°C (55.4°F) at the initia-
tion of spawning for salmon and at fry emergence for salmon and trout.

The two criteria above are protective of incubation as long as
human actions do not significantly disrupt the normal patterns of fall
cooling and spring warming that provide significantly colder tempera-
tures over the majority of the incubation period.

(v) For lakes, human actions considered cumulatively may not in-
crease the 7-DADMax temperature more than 0.3°C (0.54°F) above natural
conditions.

(vi) Temperature measurements should be taken to represent the
dominant aquatic habitat of the monitoring site. This typically means
samples should:

(A) Be taken from well mixed portions of rivers and streams; and

(B) Not be taken from shallow stagnant backwater areas, within
isolated thermal refuges, at the surface, or at the water's edge.

(vii) The department will incorporate the following guidelines on
preventing acute lethality and barriers to migration of salmonids into
determinations of compliance with the narrative requirements for use
protection established in this chapter (e.g., WAC 173-201A-310(1),
173-201A-400(4), and 173-201A-410 (1) (c)). The following site-level
considerations do not, however, override the temperature criteria es-
tablished for waters in subsection (1) (¢) of this section or WAC
173-201A-600 through 173-201A-602:

(A) Moderately acclimated (16-20°C, or 60.8-68°F) adult and juve-
nile salmonids will generally be protected from acute lethality by
discrete human actions maintaining the 7-DADMax temperature at or be-
low 22°C (71.6°F) and the l-day maximum (1-DMax) temperature at or be-
low 23°C (73.4°F).

(B) Lethality to developing fish embryos can be expected to occur
at a 1-DMax temperature greater than 17.5°C (63.5°F).

(C) To protect aquatic organisms, discharge plume temperatures
must be maintained such that fish could not be entrained (based on
plume time of travel) for more than two seconds at temperatures above
33°C (91.4°F) to avoid creating areas that will cause near instantane-
ous lethality.

(D) Barriers to adult salmonid migration are assumed to exist any
time the 1-DMax temperature is greater than 22°C (71.6°F) and the ad-
jacent downstream water temperatures are 3°C (5.4°F) or more cooler.

(viii) Nothing in this chapter shall be interpreted to prohibit
the establishment of effluent limitations for the control of the ther-
mal component of any discharge in accordance with 33 U.S.C. 1326 (com-—
monly known as section 316 of the Clean Water Act).

(d) Aquatic life dissolved oxygen (D.O.) criteria. The D.O. cri-
teria are measured in milligrams per liter (mg/L) or percent oxygen
saturation. Table 200 (1) (d) lists the D.O. criteria for each of the
aquatic life use categories. Compliance may be demonstrated through
either the water column or intragravel criteria in Table 200 (1) (d).

Table 200 (1) (d)

Certified on 11/25/2024 [ 76 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-037

Aquatic Life Dissolved Oxygen Criteria in
Fresh Water

Water Column

Category (1-Day Minimum)
Char Spawning and 10 mg/L or 90% saturation
Rearing*
Core Summer Salmonid 10 mg/L or 95% saturation
Habitat*
Salmonid Spawning, 10 mg/L or 90% saturation
Rearing, and Migration*
Salmonid Rearing and 6.5 mg/L
Migration Only
Nonanadromous Interior 10 mg/L or 90% saturation
Redband Trout*
Indigenous Warm Water 6.5 mg/L
Species

* Intragravel D.O. criteria for these aquatic life use categories may be used for compliance purposes. When intragravel D.O. is used for
compliance, the intragravel D.O. (1-day minimum) concentration must be 8.0 mg/L or greater, and the D.O. water column (1-day minimum)
concentration must be 9.0 mg/L or greater. Intragravel D.O. must be measured as a spatial median within the same habitat area.

(i) When a water body's D.O. concentration is lower than the nu-
meric criteria in Table 200 (1) (d) (or within 0.2 mg/L of the crite-
ria) and that condition is due to natural conditions, then ( (kumanr—ae—
£4+ens)) local and regional sources of human-caused pollution consid-
ered cumulatively may not cause the D.O. concentration of that water
body to decrease more than 10 percent or 0.2 mg/L below natural condi-
tions, whichever decrease is smaller.

(ii) For lakes, human actions considered cumulatively may not de-
crease the dissolved oxygen concentration more than 0.2 mg/L below
natural conditions.

(iii) Concentrations of D.O. are not to fall below the criteria
in the table at a probability frequency of more than once every 10
years on average.

(iv) D.O. measurements should be taken to represent the dominant
aquatic habitat of the monitoring site. This typically means samples
should:

(A) Be taken from well mixed portions of rivers and streams; and

(B) Not be taken from shallow stagnant backwater areas, within
isolated thermal refuges, at the surface, or at the water's edge.

(e) Aquatic life turbidity criteria. Turbidity is measured in
"nephelometric turbidity units" or "NTUs." Table 200 (1) (e) lists the
maximum turbidity criteria for each of the aquatic life use catego-
ries.

Table 200 (1) (e)
Aquatic Life Turbidity Criteria in Fresh
Water

Category NTUs

Char Spawning and Turbidity shall not exceed:
Rearing

* 5 NTU over background
when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.
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Category NTUs

Core Summer Salmonid Same as above.
Habitat

Salmonid Spawning, Same as above.
Rearing, and Migration

Salmonid Rearing and Turbidity shall not exceed:
Migration Only « 10 NTU over

background when the
background is 50 NTU or
less; or

* A 20 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.

Nonanadromous Interior Turbidity shall not exceed:

Redband Trout * 5 NTU over background
when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.

Indigenous Warm Water Turbidity shall not exceed:

Species « 10 NTU over
background when the
background is 50 NTU or
less; or

* A 20 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.

The turbidity criteria established under WAC 173-201A-200 (1) (e)
shall be modified, without specific written authorization from the de-
partment, to allow a temporary area of mixing during and immediately
after necessary in-water construction activities that result in the
disturbance of in-place sediments. This temporary area of mixing is
subject to the constraints of WAC 173-201A-400 (4) and (6) and can oc-
cur only after the activity has received all other necessary local and
state permits and approvals, and after the implementation of appropri-
ate best management practices to avoid or minimize disturbance of in-
place sediments and exceedances of the turbidity criteria. A temporary
area of mixing shall be as follows:

(1) For waters up to 10 cfs flow at the time of construction, the
point of compliance shall be 100 feet downstream from the activity
causing the turbidity exceedance.

(ii) For waters above 10 cfs up to 100 cfs flow at the time of
construction, the point of compliance shall be 200 feet downstream of
the activity causing the turbidity exceedance.

(iii) For waters above 100 cfs flow at the time of construction,
the point of compliance shall be 300 feet downstream of the activity
causing the turbidity exceedance.

(iv) For projects working within or along lakes, ponds, wetlands,
or other nonflowing waters, the point of compliance shall be at a ra-
dius of 150 feet from the activity causing the turbidity exceedance.

(f) Aquatic life total dissolved gas (TDG) criteria. TDG is meas-
ured in percent saturation. Table 200 (1) (f) lists the maximum TDG
criteria for each of the aquatic life use categories.

Certified on 11/25/2024 [ 78 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-037
Table 200 (1) (f)
Aquatic Life Total Dissolved Gas Criteria
in Fresh Water

Category Percent Saturation
Char Spawning and Total dissolved gas shall
Rearing not exceed 110 percent of

saturation at any point of
sample collection.

Core Summer Salmonid Same as above.

Habitat

Salmonid Spawning,
Rearing, and Migration

Same as above.

Salmonid Rearing and Same as above.

Migration Only

Nonanadromous Interior Same as above.

Redband Trout

Indigenous Warm Water
Species

Same as above.

(1) The water quality criteria established in this chapter for
TDG shall not apply when the stream flow exceeds the seven-day, 10-
year frequency flood.

(ii) The TDG criteria may be adjusted to aid fish passage over
hydroelectric dams that spill for anadromous juvenile fish as of the
2020 spill season. The elevated TDG levels are intended to allow in-
creased fish passage without causing more harm to fish populations
than caused by turbine fish passage. The following special fish pas-
sage exemptions for the Snake and Columbia rivers apply when spilling
water at dams is necessary to aid fish passage:

(A) TDG must not exceed:

* An average of 115 percent as measured in the forebays of the
next downstream dams and must not exceed an average of 120 percent as
measured in the tailraces of each dam (these averages are calculated
as an average of the 12 highest hourly readings in a calendar day,
relative to atmospheric pressure); and

* A maximum TDG saturation level of 125 percent calculated as an
average of the two highest hourly TDG measures in a calendar day dur-
ing spillage for fish passage.

(B) To further aid fish passage during the spring spill season
(generally from April through June), spill may be increased up to the
following levels as measured at the tailrace fixed site monitoring lo-
cation:

* A maximum TDG saturation level of 125 percent calculated as an
average of the 12 highest hourly TDG measures in a calendar day; and

* A maximum TDG saturation level of 126 percent calculated as an
average of any two consecutive hourly TDG measures.

These TDG criteria may be applied in place of (f) (ii) (A) of this
subsection during spring spill operations when applied in accordance
with the following conditions:

(I) In addition to complying with the requirements of this chap-
ter, the tailrace maximum TDG criteria at hydropower dams shall be ap-
plied in accordance with Endangered Species Act consultation documents
associated with spill operations on the Snake and Columbia rivers, in-
cluding operations for fish passage. The Endangered Species Act con-
sultation documents are those by which dams may legally operate during
the time that the adjusted criteria in (f) (ii) (B) of this subsection
are in use.
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(IT) Application of the tailrace maximum TDG criteria must be ac-
companied by a department approved biological monitoring plan designed
to measure impacts of fish exposed to increased TDG conditions
throughout the spring spill season. Beginning in the year 2021, plans
must include monitoring for nonsalmonid fish species and must continue
for a minimum of five years, and thereafter as determined by the de-
partment.

(III) TDG must be reduced to allowances specified in (f) (ii) (A)
of this subsection if the calculated incidence of gas bubble trauma in
salmonids (with a minimum sample size of 50 fish required weekly) or
nonsalmonids (with a minimum sample size of 50 fish required weekly)
exceeds:

* Gas bubble trauma in nonpaired fins of 15 percent; or

* Gas bubble trauma in nonpaired fins of five percent and gas
bubbles occlude more than 25 percent of the surface area of the fin.

If gas bubble trauma exceeds these biological thresholds, addi-
tional monitoring must demonstrate the incidence of gas bubble trauma
below biological thresholds before TDG can be adjusted to allowances
specified in this subsection. Gas bubble trauma monitoring data shall
be excluded from comparison to biological thresholds when higher than
normal river flow contributes to excess spill above the ability to
meet (f) (1i) (B) of this subsection. This monitoring data exclusion
shall apply for one full calendar day after reduced river flow allows
attainment of (f) (ii) (B) of this subsection.

(g) Aquatic life pH criteria. Measurement of pH is expressed as
the negative logarithm of the hydrogen ion concentration. Table 200
(1) (g) lists the pH levels for each of the aquatic life use catego-
ries.

Table 200 (1) (g)
Aquatic Life pH Criteria in Fresh Water

Use Category pH Units
Char Spawning and pH shall be within the
Rearing range of 6.5 to 8.5, with a

human-caused variation
within the above range of
less than 0.2 units.

Core Summer Salmonid Same as above.

Habitat

Salmonid Spawning, pH shall be within the
Rearing, and Migration range of 6.5 to 8.5 with a

human-caused variation
within the above range of
less than 0.5 units.

Salmonid Rearing and Same as above.
Migration Only

Nonanadromous Interior Same as above.
Redband Trout

Indigenous Warm Water Same as above.
Species

(h) Aquatic life fine sediment criteria. The following narrative
criteria apply to all existing and designated uses for fresh water:

(1) Water bodies shall not contain excess fine sediment (<2 mm)
from human-caused sources that impair designated uses.

(1ii) When reference values are used to demonstrate compliance
with the fine sediment criteria, measured conditions shall be compared
to those from reference sites or regional data that represent least
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disturbed site conditions of a comparable water body or ecoregion.
Reference locations should be comparable in hydrography, geology,
ecology, and habitat to that of the water body evaluated.

(2) Recreational uses. The recreational use is primary contact
recreation.

(a) General criteria. General criteria that apply to fresh water
recreational uses are described in WAC 173-201A-260 (2) (a) and (b),
and are for:

(1) Toxic, radiocactive, and deleterious materials; and

(11) Aesthetic wvalues.

(b) Water contact recreation bacteria criteria. Table 200 (2) (b)
lists the bacteria criteria to protect water contact recreation in
fresh waters. These criteria are based on Escherichia coli (E. coli)
and fecal coliform organism levels, and expressed as colony forming
units (CFU) or most probable number (MPN). The use of fecal coliform
organism levels to determine compliance will expire December 31, 2020.

Table 200 (2) (b)

Primary Contact Recreation Bacteria Crite-
ria in Fresh Water

Bacterial
Indicator Criteria

E. coli E. coli organism levels within an
averaging period must not exceed a
geometric mean value of 100 CFU or
MPN per 100 mL, with not more
than 10 percent of all samples (or
any single sample when less than 10
sample points exist) obtained within
the averaging period exceeding 320
CFU or MPN per 100 mL.

Fecal coliform Fecal coliform organism levels
(expires within an averaging period must not
12/31/2020) exceed a geometric mean value of
100 CFU or MPN per 100 mL, with
not more than 10 percent of all
samples (or any single sample when
less than 10 sample points exist)
obtained within an averaging period
exceeding 200 CFU or MPN per 100
mL.

(1) A minimum of three samples is required to calculate a geomet-
ric mean for comparison to the geometric mean criteria. Sample collec-
tion dates shall be well distributed throughout the averaging period
so as not to mask noncompliance periods.

(A) Effluent bacteria samples: When averaging effluent bacteria
sample values for comparison to the geometric mean criteria, or for
determining permit compliance, the averaging period shall be 30 days
or less.

(B) Ambient water quality samples: When averaging bacteria sample
values for comparison to the geometric mean criteria, it is preferable
to average by season. The averaging period of bacteria sample data
shall be 90 days or less.

(1i) When determining compliance with the bacteria criteria in or
around small sensitive areas, such as swimming beaches, it is recom-
mended that multiple samples are taken throughout the area during each
visit. Such multiple samples should be arithmetically averaged togeth-
er (to reduce concerns with low bias when the data is later used in
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calculating a geometric mean) to reduce sample variability and to cre-
ate a single representative data point.

(iii) As determined necessary by the department, more stringent
bacteria criteria may be established for rivers and streams that
cause, or significantly contribute to, the decertification or condi-
tional certification of commercial or recreational shellfish harvest
areas, even when the preassigned bacteria criteria for the river or
stream are being met.

(iv) Where information suggests that sample results are due pri-
marily to sources other than warm-blooded animals (e.g., wood waste),
alternative indicator criteria may be established on a site-specific
basis as described in WAC 173-201A-430.

(3) Water supply uses. The water supply uses are domestic, agri-
cultural, industrial, and stock watering.

General criteria. General criteria that apply to the water supply
uses are described in WAC 173-201A-260 (2) (a) and (b), and are for:

(a) Toxic, radiocactive, and deleterious materials; and

(b) Aesthetic wvalues.

(4) Miscellaneous uses. The miscellaneous fresh water uses are
wildlife habitat, harvesting, commerce and navigation, boating, and
aesthetics.

General criteria. General criteria that apply to miscellaneous
fresh water uses are described in WAC 173-201A-260 (2) (a) and (b), and
are for:

(a) Toxic, radiocactive, and deleterious materials; and

(b) Aesthetic wvalues.

AMENDATORY SECTION (Amending WSR 20-02-091, filed 12/30/19, effective
1/30/20)

WAC 173-201A-210 Marine water designated uses and criteria. The
following uses are designated for protection in marine surface waters
of the state of Washington. Use designations for specific water bodies
are listed in WAC 173-201A-612.

(1) Aquatic life uses. Aquatic life uses are designated using the
following general categories. It is required that all indigenous fish
and nonfish aquatic species be protected in waters of the state.

(a) The categories for aquatic life uses are:

(1) Extraordinary quality. Water quality of this use class shall
markedly and uniformly exceed the requirements for all uses including,
but not limited to, salmonid migration and rearing; other fish migra-
tion, rearing, and spawning; clam, oyster, and mussel rearing and
spawning; crustaceans and other shellfish (crabs, shrimp, crayfish,
scallops, etc.) rearing and spawning.

(ii) Excellent quality. Water quality of this use class shall
meet or exceed the requirements for all uses including, but not limi-
ted to, salmonid migration and rearing; other fish migration, rearing,
and spawning; clam, oyster, and mussel rearing and spawning; crusta-
ceans and other shellfish (crabs, shrimp, crayfish, scallops, etc.)
rearing and spawning.

(iii) Good quality. Water quality of this use class shall meet or
exceed the requirements for most uses including, but not limited to,
salmonid migration and rearing; other fish migration, rearing, and
spawning; clam, oyster, and mussel rearing and spawning; crustaceans
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and other shellfish (crabs, shrimp, crayfish, scallops, etc.) rearing
and spawning.

(iv) Fair quality. Water quality of this use class shall meet or
exceed the requirements for selected and essential uses including, but
not limited to, salmonid and other fish migration.

(b) General criteria. General criteria that apply to aquatic life
marine water uses are described in WAC 173-201A-260 (2) (a) and (b),
and are for:

(1) Toxic, radiocactive, and deleterious materials; and

(11) Aesthetic wvalues.

(c) Aquatic life temperature criteria. Except where noted, tem-
perature is measured as a l-day maximum temperature (1-DMax). Table
210 (1) (c) lists the temperature criteria for each of the aquatic life
use categories.

Table 210 (1) (c)
Aquatic Life Temperature Criteria in Marine

Water
Category Highest 1-DMax
Extraordinary quality 13°C (55.4°F)
Excellent quality 16°C (60.8°F)
Good quality 19°C (66.2°F)
Fair quality 22°C (71.6°F)

(1) When a water body's temperature is warmer than the criteria
in Table 210 (1) (¢) (or within 0.3°C (0.54°F) of the criteria) and
that condition is due to natural conditions, then ( (bhuman—aetions))
local and regional sources of human-caused pollution considered cumu-
latively may not cause the 7-DADMax temperature of that water body to
increase more than 0.3°C (0.54°F) above natural conditions.

(1i) When the natural condition of the water is cooler than the
criteria in Table 210 (1) (c), incremental temperature increases re-
sulting from individual point source activities must not exceed the
numeric criteria and must not, at any time, exceed 12/(T-2) as meas-
ured at the edge of a mixing zone boundary (where "T" represents the
background temperature as measured at a point or points unaffected by
the discharge and representative of the highest ambient water tempera-
ture in the vicinity of the discharge).

(iii) Temperatures are not to exceed the criteria at a probabili-
ty frequency of more than once every ((¥en)) 10 years on average.

(iv) Temperature measurements should be taken to represent the
dominant aquatic habitat of the monitoring site. This typically means
samples should not be taken from shallow stagnant backwater areas,
within isolated thermal refuges, at the surface, or at the water's
edge.

(v) The department will incorporate the following guidelines on
preventing acute lethality and barriers to migration of salmonids into
determinations of compliance with the narrative requirements for use
protection established in this chapter (e.g., WAC 173-201A-310(1),
173-201A-400(4), and 173-201A-410 (1) (c)). The following site-level
considerations do not, however, override the temperature criteria es-
tablished for waters in subsection (1) (¢c) of this subsection or WAC
173-201A-612:

(A) Moderately acclimated (16-20°C, or 60.8-68°F) adult and juve-
nile salmonids will generally be protected from acute lethality by
discrete human actions maintaining the 7-DADMax temperature at or be-
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low 22°C (71.6°F) and the 1-DMax temperature at or below 23°C
(73.4°F) .

(B) Lethality to developing fish embryos can be expected to occur
at a 1-DMax temperature greater than 17.5°C (63.5°F).

(C) To protect aquatic organisms, discharge plume temperatures
must be maintained such that fish could not be entrained (based on
plume time of travel) for more than two seconds at temperatures above
33°C (91.4°F) to avoid creating areas that will cause near instantane-
ous lethality.

(D) Barriers to adult salmonid migration are assumed to exist any
time the 1-DMax temperature is greater than 22°C (71.6°F) and the ad-
jacent downstream water temperatures are 3°C (5.4°F) or more cooler.

(vi) Nothing in this chapter shall be interpreted to prohibit the
establishment of effluent limitations for the control of the thermal
component of any discharge in accordance with 33 U.S.C. 1326 (commonly
known as section 316 of the Clean Water Act).

(d) Aquatic life dissolved oxygen (D.O.) criteria. Except where
noted, D.O. concentrations are measured as a l-day minimum in milli-
grams per liter. Table 210 (1) (d) lists the D.O. criteria for each of
the aquatic life use categories.

Table 210 (1) (d)
Aquatic Life Dissolved Oxygen Criteria in
Marine Water

Category Lowest 1-Day Minimum
Extraordinary quality 7.0 mg/L
Excellent quality 6.0 mg/L
Good quality 5.0 mg/L
Fair quality 4.0 mg/L

(i) When a water body's D.O. concentration is lower than the nu-
meric criteria in Table 210 (1) (d) (or within 0.2 mg/L of the crite-
ria) and that condition is due to natural conditions, then ( (human—ae—
£tens)) local and regional sources of human-caused pollution consid-
ered cumulatively may not cause the D.O. concentration of that water
body to decrease more than 10 percent or 0.2 mg/L below natural condi-
tions, whichever decrease is smaller.

(1i) Concentrations of D.O. are not to fall below the criteria in
the table at a probability frequency of more than once every ((fen))
10 years on average.

(iii) D.O. measurements should be taken to represent the dominant
aquatic habitat of the monitoring site. This typically means samples
should not be taken from shallow stagnant backwater areas, within iso-
lated thermal refuges, at the surface, or at the water's edge.

(e) Aquatic life turbidity criteria. Turbidity is measured in
"nephelometric turbidity units" or "NTUs." Table 210 (1) (e) lists the
one-day maximum turbidity allowed as a result of human actions for
each of the aquatic life use categories.

Table 210 (1) (e)
Aquatic Life Turbidity Criteria in Marine
Water
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Category

NTUs

Extraordinary quality

Turbidity must not exceed:
* 5 NTU over background
when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.

Excellent quality

Same as above.

Good quality

Turbidity must not exceed:
* 10 NTU over background
when the background is 50
NTU or less; or

* A 20 percent increase in
turbidity when the
background turbidity is
more than 50 NTU.

Fair quality

Same as above.

WSR 24-23-037

The turbidity criteria established under WAC 173-201A-210

without specific written authorization from
to allow a temporary area of mixing during and immedi-

ately after necessary in-water construction activities that result in

the disturbance of in-place sediments.

is subject to the constraints of WAC 173-201A-400 (4)
occur only after the activity has received all other necessary local

and state permits and approvals,

This temporary area of mixing
(6) and can

and after the implementation of ap-

propriate best management practices to avoid or minimize disturbance
of in-place sediments and exceedances of the turbidity criteria. For

estuaries or marine waters,
area of mixing shall be at a radius of

from the activity causing the turbidity exceedance.

(f)

the point of compliance for a temporary

( (ore—hundred—Ffifty)) 150 feet

Aquatic life pH criteria. Measurement of pH is expressed as

the negative logarithm of the hydrogen ion concentration. Table 210

(1) (f) lists the pH levels allowed as a result of human actions for
each of the aquatic life use categories.

Table 210 (1) (f)

(2)

Shellfish

Aquatic Life pH Criteria in Marine Water

Use Category

pH Units

Extraordinary quality

pH must be within the
range of 7.0 to 8.5 with a
human-caused variation
within the above range of
less than 0.2 units.

Excellent quality

pH must be within the
range of 7.0 to 8.5 with a
human-caused variation
within the above range of
less than 0.5 units.

Good quality

Same as above.

Fair quality

pH must be within the
range of 6.5 t0 9.0 with a
human-caused variation
within the above range of
less than 0.5 units.

harvesting.
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(a) General criteria. General criteria that apply to shellfish
harvesting uses for marine water are described in WAC 173-201A-260
(2) (a) and (b), and are for:

(1) Toxic, radiocactive, and deleterious materials; and

(11) Aesthetic wvalues.

(b) Shellfish harvesting bacteria criteria. Fecal coliform organ-
ism levels are used to protect shellfish harvesting. Criteria are ex-
pressed as colony forming units (CFU) or most probable number (MPN).
Fecal coliform must not exceed a geometric mean value of 14 CFU or MPN
per 100 mL, and not have more than 10 percent of all samples (or any
single sample when less than ((¥er)) 10 sample points exist) obtained
for calculating the geometric mean value exceeding 43 CFU or MPN per
100 mL.

(1) Shellfish growing areas approved for unconditional harvest by
the state department of health are fully supporting the shellfish har-
vest goals of this chapter, even when comparison with the criteria
contained in this chapter suggest otherwise.

(ii) When averaging bacteria sample data for comparison to the
geometric mean criteria, it is preferable to average by season and in-
clude five or more data collection events within each period. Averag-
ing of data collected beyond a ((hirty)) 30-day period, or beyond a
specific discharge event under investigation, is not permitted when
such averaging would skew the data set so as to mask noncompliance pe-
riods. The period of averaging should not exceed ((fwetswe)) 12 months,
and should have sample collection dates well distributed throughout
the reporting period.

(iii) When determining compliance with the bacteria criteria in
or around small sensitive areas, it is recommended that multiple sam-
ples are taken throughout the area during each visit. Such multiple
samples should be arithmetically averaged together (to reduce concerns
with low bias when the data is later used in calculating a geometric
mean) to reduce sample variability and to create a single representa-
tive data point.

(iv) As determined necessary by the department, more stringent
bacteria criteria may be established for waters that cause, or signif-
icantly contribute to, the decertification or conditional certifica-
tion of commercial or recreational shellfish harvest areas, even when
the preassigned bacteria criteria for the water are being met.

(v) Where information suggests that sample results are due pri-
marily to sources other than warm-blooded animals (e.g., wood waste),
alternative indicator criteria may be established on a site-specific
basis by the department.

(3) Recreational uses. The recreational use is primary contact
recreation.

(a) General criteria. General criteria that apply to water con-
tact uses for marine water are described in WAC 173-201A-260 (2) (a)
and (b), and are for:

(1) Toxic, radiocactive, and deleterious materials; and

(11) Aesthetic wvalues.

(b) Water contact recreation bacteria criteria. Table 210 (3) (b)
lists the bacteria criteria to protect water contact recreation in ma-
rine waters. These criteria are based on enterococci and fecal coli-
form organism levels, and expressed as colony forming units (CFU) or
most probable number (MPN). The use of fecal coliform levels to deter-
mine compliance will expire December 31, 2020.

Table 210 (3) (b)
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Primary Contact Recreation Bacteria Crite-
ria in Marine Water

Bacterial
Indicator Criteria

Enterococci Enterococci organism levels within
an averaging period must not exceed
a geometric mean value of 30 CFU
or MPN per 100 mL, with not more
than 10 percent of all samples (or
any single sample when less than
((ten)) 10 sample values exist)
obtained within the averaging period
exceeding 110 CFU or MPN per 100
mL.

Fecal coliform Fecal coliform organism levels
(expires within an averaging period must not
12/31/2020) exceed a geometric mean value of 14
CFU or MPN per 100 mL, with not
more than 10 percent of all samples
(or any single sample when less than
((ten)) 10 sample points exist)
obtained within an averaging period
exceeding 43 CFU or MPN per 100
mL.

(1) A minimum of three samples is required to calculate a geomet-
ric mean for comparison to the geometric mean criterion. Sample col-
lection dates shall be well distributed throughout the averaging peri-
od so as not to mask noncompliance periods.

(A) Effluent bacteria samples: When averaging effluent bacteria
sample values for comparison to the geometric mean criteria, or for
determining permit compliance, the averaging period shall be ( (Ehir—
£y)) 30 days or less.

(B) Ambient water quality samples: When averaging ambient bacte-
ria sample values for comparison to the geometric mean criteria, it is
preferable to average by season. The averaging period of bacteria sam-
ple data shall be ((aimety)) 90 days or less.

(ii) When determining compliance with the bacteria criteria in or
around small sensitive areas, such as swimming beaches, it is recom-
mended that multiple samples are taken throughout the area during each
visit. Such multiple samples should be arithmetically averaged togeth-
er (to reduce concerns with low bias when the data is later used in
calculating a geometric mean) to reduce sample variability and to cre-
ate a single representative data point.

(iii) As determined necessary by the department, more stringent
bacteria criteria may be established for waters that cause, or signif-
icantly contribute to, the decertification or conditional certifica-
tion of commercial or recreational shellfish harvest areas, even when
the preassigned bacteria criteria for the water are being met.

(iv) Where information suggests that sample results are due pri-
marily to sources other than warm-blooded animals (e.g., wood waste),
alternative indicator criteria may be established on a site-specific
basis as described in WAC 173-201A-430.

(4) Miscellaneous uses. The miscellaneous marine water uses are
wildlife habitat, harvesting, commerce and navigation, boating, and
aesthetics.

General criteria. General criteria that apply in miscellaneous
marine water uses are described in WAC 173-201A-260 (2) (a) and (b),
and are for:

(a) Toxic, radiocactive, and deleterious materials; and
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(b) Aesthetic wvalues.

AMENDATORY SECTION (Amending WSR 11-09-090, filed 4/20/11, effective
5/21/11)

WAC 173-201A-260 Natural conditions and other water quality cri-
teria and applications. (1) Natural and irreversible human condi-
tions.

(a) It is recognized that portions of many water bodies cannot
meet the assigned aguatic life criteria due to the natural conditions
of the water body. When a water body does not meet its assigned agquat-
ic life criteria due to natural climatic or landscape attributes, the
( (rertarat—conditions—econstitute+the water guality—eriteria)) following
will be used to determine site-specific numeric aquatic life criteria
representing conditions unique to a water body:

(i) Aquatic 1life criteria based on natural conditions for temper-
ature or dissolved oxygen for fresh or marine waters, or pH for fresh
waters, will be derived by following either the site-specific criteria
approach pursuant to WAC 173-201A-430 or the performance-based ap-
proach pursuant to WAC 173-201A-470.

(ii) For all aquatic life parameters other than those listed in
(a) (i) of this subsection, aquatic 1life criteria based on natural con-
ditions will be derived by following the site-specific criteria ap-
proach pursuant to WAC 173-201A-430.

(b) When a water body does not meet its assigned criteria due to
human structural changes that cannot be effectively remedied (as de-
termined consistent with the federal regulations at 40 C.F.R. 131.10),
then alternative estimates of the attainable water quality conditions,
plus any further allowances for human effects specified in this chap-
ter for when natural conditions exceed the criteria, may be used to
establish an alternative criteria for the water body (see WAC
173-201A-430 and 173-201A-440).

(2) Toxics and aesthetics criteria. The following narrative cri-
teria apply to all existing and designated uses for fresh and marine
water:

(a) Toxic, radiocactive, or deleterious material concentrations
must be below those which have the potential, either singularly or cu-
mulatively, to adversely affect characteristic water uses, cause acute
or chronic conditions to the most sensitive biota dependent upon those
waters, or adversely affect public health (see WAC 173-201A-240, toxic
substances, and 173-201A-250, radioactive substances).

(b) Aesthetic values must not be impaired by the presence of ma-
terials or their effects, excluding those of natural origin, which of-
fend the senses of sight, smell, touch, or taste (see WAC 173-201A-230
for guidance on establishing lake nutrient standards to protect aes-
thetics).

(3) Procedures for applying water quality criteria. In applying
the appropriate water quality criteria for a water body, the depart-
ment will use the following procedure:

(a) The department will establish water quality requirements for
water bodies, in addition to those specifically listed in this chap-
ter, on a case-specific basis where determined necessary to provide
full support for designated and existing uses.

(b) Upstream actions must be conducted in manners that meet down-
stream water body criteria. Except where and to the extent described
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otherwise in this chapter, the criteria associated with the most up-
stream uses designated for a water body are to be applied to headwa-
ters to protect nonfish aquatic species and the designated downstream
uses.

(c) Where multiple criteria for the same water quality parameter
are assigned to a water body to protect different uses, the most
stringent criterion for each parameter is to be applied.

(d) At the boundary between water bodies protected for different
uses, the more stringent criteria apply.

(e) In brackish waters of estuaries, where different criteria for
the same use occurs for fresh and marine waters, the decision to use
the fresh water or the marine water criteria must be selected and ap-
plied on the basis of vertically averaged daily maximum salinity, re-
ferred to below as "salinity."

(1) The fresh water criteria must be applied at any point where
( (Adpety—five)) 95 percent of the salinity values are less than or
equal to one part per thousand, except that the fresh water criteria
for bacteria applies when the salinity is less than ((¥en)) 10 parts
per thousand; and

(ii) The marine water criteria must apply at all other locations
where the salinity values are greater than one part per thousand, ex-
cept that the marine criteria for bacteria applies when the salinity
is ((¥ern)) 10 parts per thousand or greater.

(f) Numeric criteria established in this chapter are not intended
for application to human created waters managed primarily for the re-
moval or containment of pollution. This special provision also in-
cludes private farm ponds created from upland sites that did not in-
corporate natural water bodies.

(1) Waters covered under this provision must be managed so that:

(A) They do not create unreasonable risks to human health or uses
of the water; and

(B) Discharges from these systems meet down gradient surface and
ground water quality standards.

(ii) This provision does not apply to waterways designed and man-
aged primarily to convey or transport water from one location to an-
other, rather than to remove pollution en route.

(g) When applying the numeric criteria established in this chap-
ter, the department will give consideration to the precision and accu-
racy of the sampling and analytical methods used, as well as the ex-
isting conditions at the time.

(h) The analytical testing methods for these numeric criteria
must be in accordance with the "Guidelines Establishing Test Proce-
dures for the Analysis of Pollutants"™ (40 C.F.R. Part 136) or super-
seding methods published. The department may also approve other meth-
ods following consultation with adjacent states and with the approval
of the USEPA.

(1) The primary means for protecting water quality in wetlands 1is
through implementing the antidegradation procedures described in Part
IIT of this chapter.

(1) In addition to designated uses, wetlands may have existing
beneficial uses that are to be protected that include ground water ex-—
change, shoreline stabilization, and stormwater attenuation.

(ii) Water quality in wetlands is maintained and protected by
maintaining the hydrologic conditions, hydrophytic vegetation, and
substrate characteristics necessary to support existing and designated
uses.
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(iii) Wetlands must be delineated using the Washington State Wet-
lands Identification and Delineation Manual, in accordance with WAC
173-22-035.

AMENDATORY SECTION (Amending WSR 03-14-129, filed 7/1/03, effective
8/1/03)

WAC 173-201A-430 Site-specific criteria. (1) Where the ((at-—
tainable——econditieon—eof)) existing and designated uses for the water
body would be fully protected using an alternative criterion, site-
specific criteria may be adopted.

(a) The site-specific criterion must be consistent with the fed-
eral regulations on ( (desigrating—anda)) protecting uses (currently 40
C.F.R. ((£3+=3+H6—=and)) 131.11); and

(b) The decision to approve a site-specific criterion must be
subject to a public involvement and intergovernmental coordination
process.

(2) The site-specific analyses for the development of a new water
quality criterion must be conducted in a manner that is scientifically

justifiable and consistent with ( (the—assumptions—and—rationate—in
N i et s T . ) : i s . 2 }
teetion—of Aguatie—Organisms—and—theirUses;"—ERA-—1985)) 40 C.F.R.

131.11; and conducted in accordance with the procedures established in
the "Water Quality Standards Handbook," EPA ((+884)) 2023, as revised.
(3) The decision to approve the site-specific criterion must be
based on a demonstration that it will protect the existing and ((at-
fainabte)) designated uses of the water body.
(4) Site-specific criteria are not in effect until they have been
incorporated into this chapter and approved by the USEPA.

NEW SECTION

WAC 173-201A-470 Performance-based approach. The performance-
based approach may be used by the department to establish numeric cri-
teria based on natural conditions that are fully protective of exist-
ing and designated aquatic life uses.

(1) Aquatic life water quality criteria must be derived using the
procedures referenced in ecology publication 25-10-001, "A Perform-
ance-Based Approach for Developing Site-Specific Natural Conditions
Criteria for Aquatic Life in Washington".

(2) Application of the performance-based approach for establish-
ing aquatic life water quality criteria is limited to the following
listed water quality constituents:

(a) Aquatic life temperature criteria in fresh water;

) Aquatic life dissolved oxygen criteria in fresh water;
c) Aquatic life pH criteria in fresh water;

d) Agquatic life temperature criteria in marine water;

e) Agquatic life dissolved oxygen criteria in marine water.

(3) Aquatic life water quality criteria developed using this ap-
proach are applicable to the water body upon derivation.

(4) If the requirements set forth in the performance-based ap-
proach cannot be met, then site-specific criteria can be established
by following the alternatives listed at WAC 173-201A-260 (1) (a) (1) .
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WSR 24-23-042
PERMANENT RULES
DEPARTMENT OF HEALTH

(Washington Medical Commission)
[Filed November 14, 2024, 2:26 p.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Removing references to osteopathic physician assistants.
The Washington medical commission (commission) has adopted amendments
to WAC 246-918-895 and 246-919-945 to align rule language with cur-
rently accepted language.

In 2020, the legislature passed SHB 2378 concerning physician as-
sistants. This bill eliminated the profession of osteopathic physician
assistant and placed all physician assistants under the authority of
the commission.

As a result of this bill, chapter 246-854 WAC, which pertained to
osteopathic physician assistants, was repealed. In both WAC
246-918-895 and 246-919-945, the commission referenced a section to
the now-repealed chapter 246-854 WAC. Additionally, these sections
referenced both allopathic and osteopathic physician assistants. The
commission has adopted amendments that remove the references to chap-
ter 246-854 WAC and to allopathic and osteopathic physician assis-
tants.

Citation of Rules Affected by this Order: Amending WAC
246-918-895 and 246-919-945.

Statutory Authority for Adoption: RCW 18.71.017 and SHB 2378
(chapter 80, Laws of 2020).

Adopted under notice filed as WSR 24-15-054 on July 16, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 1, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 2, Repealed O.

Date Adopted: November 12, 2024.

Kyle S. Karinen
Executive Director
Washington Medical Commission

OTS-5454.4
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AMENDATORY SECTION (Amending WSR 20-08-069, filed 3/26/20, effective
4/26/20)

WAC 246-918-895 Pain management specialist—Chronic pain. A
pain management specialist shall meet one or more of the following
qualifications:

(1) If ((ep—attepathie)) a physician assistant ((er—esteopathie
physieian—assistant)) must have a delegation agreement with a physi-
cian pain management specialist and meet ((s)) the educational require-
ments and practice requirements listed below:

(a) A minimum of three years of clinical experience in a chronic
pain management care setting;

(b) ((€ '

an - ooamaoan

+e))) Successful completion of a minimum of at least ((eighteen))
18 continuing education hours in pain management during the past two
years; and

((#)) (c) At least ((£hirty)) 30 percent of the physician as-
sistant's current practice is the direct provision of pain management
care or in a multidisciplinary pain clinic.

(2) If an allopathic physician, in accordance with WAC
246-919-945.

(3) If an osteopathic physician, in accordance with WAC
246-853-750.

(4) If a dentist, in accordance with WAC 246-817-965.

(5) If a podiatric physician, in accordance with WAC 246-922-750.

(6) If an advanced registered nurse practitioner, in accordance
with WAC 246-840-493.

OTs-5453.1

AMENDATORY SECTION (Amending WSR 18-23-061, filed 11/16/18, effective
1/1/19)

WAC 246-919-945 Pain management specialist—Chronic pain. A
pain management specialist shall meet one or more of the following
qualifications:

(1) If an allopathic physician or osteopathic physician:

(a) Is board certified or board eligible by an American Board of
Medical Specialties-approved board (ABMS) or by the American Osteo-
pathic Association (AOA) in physical medicine and rehabilitation, neu-
rology, rheumatology, or anesthesiology;

(b) Has a subspecialty certificate in pain medicine by an ABMS-
approved board;

(c) Has a certification of added qualification in pain management
by the AOA;

(d) Is credentialed in pain management by an entity approved by
the commission for an allopathic physician or the Washington state
board of osteopathic medicine and surgery for an osteopathic physi-
cian;
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(e) Has a minimum of three years of clinical experience in a
chronic pain management care setting; and

(1) Has successful completion of a minimum of at least ( (eight—
een)) 18 continuing education hours in pain management during the past
two years for an allopathic physician or three years for an osteopath-
ic physician; and

(ii) Has at least ((hixrty)) 30 percent of the allopathic physi-
cian's or osteopathic physician's current practice is the direct pro-
vision of pain management care or is in a multidisciplinary pain clin-
ic.

(2) If ((ep—eatitepathie)) a physician assistant, in accordance
with WAC 246-918-895.

(3) ((FE—ear—ostecopathic physician—assistant—Fnaccordance—with
WAC—246—-854-330—~

+4y)) If a dentist, in accordance with WAC 246-817-965.

((#5)F)) (4) If a podiatric physician, in accordance with WAC
246-922-750.

((#6)¥)) (5) If an advanced registered nurse practitioner, in ac-
cordance with WAC 246-840-493.
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WSR 24-23-043
PERMANENT RULES
DEPARTMENT OF HEALTH

(Washington Medical Commission)
[Filed November 14, 2024, 2:47 p.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Implementation of the physician assistant collaborative
practice. The Washington medical commission (commission) has adopted
amendments to chapter 246-918 WAC to implement ESHB 2041 (chapter 62,
Laws of 2024), which aims to establish clear guidelines and require-
ments for the collaboration between physician assistants (PAs) and su-
pervising physicians. The commission has also adopted amendments that
clarify and update terms.

From March 2020 to October 2022, PAs were allowed to practice
without a delegation agreement under the governor's Proclamation
20-32. During this period, PAs delivered safe and efficient care, im-
proving access to essential services statewide. Given the ongoing need
for more health care providers, especially in underserved and rural
areas, the legislature passed ESHB 2041 to authorize PAs to engage in
a collaborative practice with physicians. This collaborative practice
seeks to enhance the scope of practice for PAs, streamline processes
for their practice agreements, and ensure better integration within
health care teams. This will promote team-based care and enhance
health care access for the state's residents.

The commission has adopted amendments to various sections of
chapter 246-918 WAC, related to PAs, to align with the goals of ESHB
2041.

Citation of Rules Affected by this Order: Amending WAC
246-918-005, 246-918-035, 246-918-055, 246-918-075, 246-918-080,
246-918-105, 246-918-125, 246-918-126, 246-918-130, 246-918-175,
246-918-260, 246-918-410, and 246-918-420.

Statutory Authority for Adoption: RCW 18.71A.020, 18.130.050; and
ESHB 2041 (chapter 62, Laws of 2024).

Other Authority: Chapter 18.71A RCW.

Adopted under notice filed as WSR 24-15-055 on July 16, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 13, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 13, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 13, Repealed 0.

Date Adopted: November 14, 2024.

Kyle S. Karinen
Executive Director
Washington Medical Commission
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OTS-5458.3

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-005 Definitions. The definitions in this section
and definitions in RCW 18.71A.010 apply throughout this chapter unless
the context clearly requires otherwise:

(1) "Collaboration agreement" means a written agreement that de-
scribes the manner in which the physician assistant is supervised by
or collaborates with at least one physician and that is signed by the
physician assistant and one or more physicians or the physician assis-
tant's employer.

(2) "Commission" means the Washington medical commission.

((#2r)) (3) "Commission approved program" means a physician as-
sistant program accredited by the committee on allied health education
and accreditation (CAHEA); the commission on accreditation of allied
health education programs (CAAHEP); the accreditation review committee
on education for the physician assistant (ARC-PA); or other substan-
tially equivalent organization(s) approved by the commission.

((3y)) (4) "Emplover" means the scope appropriate clinician,
such as a medical director, who is authorized to enter into the col-
laboration agreement with a physician assistant on behalf of the fa-
cility, group, clinic, or other organization that employs the physi-
cian assistant.

(5) "NCCPA" means National Commission on Certification of Physi-
cian Assistants.

( ( " 1 1 1 "

+5))) (6) "Participating physician" means a physician that super-
vises or collaborates with a physician assistant pursuant to a collab-
oration agreement.

(7) "Physician" means an individual licensed under chapter 18.57,
18.71, or 18.71B RCW.

((#6)r)) (8) "Physician assistant" means a person who is licensed
under chapter 18.71A RCW by the commission to practice medicine ((teo—=a

N .

d—extent—onlyunder—+the supervisieonof a physician—orostecopath
+e—physietar)) according to a collaboration agreement with one or more
participating physicians.

(a) "Certified physician assistant” means an individual who has
successfully completed an accredited and commission approved physician
assistant program and has passed the initial national boards examina-
tion administered by the National Commission on Certification of
Physician Assistants (NCCPA).

(b) "Noncertified physician assistant" means an individual who:

(1) Successfully completed an accredited and commission approved
physician assistant program, is eligible for the NCCPA examination,
and was licensed in Washington state prior to July 1, 1999;

(ii) Is qualified based on work experience and education and was
licensed prior to July 1, 1989;

(11ii) Graduated from an international medical school and was 1i-
censed prior to July 1, 1989; or

(iv) Holds an interim permit issued pursuant to RCW
18.71A.020 (1) .

(c) "Physician assistant-surgical assistant”™ means an individual
who was licensed under chapter 18.71A RCW as a physician assistant be-

14
P S ) i
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tween September 30, 1989, and December 31, 1989, to function in a
limited extent as authorized in WAC 246-918-250 and 246-918-260.

((HF)) (9) "Practice agreement" means a mutually agreed upon
plan, as detailed in WAC 246-918-055, between a supervising physician
and physician assistant, which describes the manner and extent to
which the physician assistant will practice and be supervised.

((48¥)) ((10) "Supervising physician" means any physician or os-
teopathic physician identified in a practice agreement as providing
primary clinical and administrative oversight for a physician assis-
tant.

( ( " 1 1 1A]

gl
’__l
o)
()]
q
r
q
m
tJ
o)

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-035 Prescriptions. ((+)) A physician assistant
may prescribe, order, administer, and dispense legend drugs and Sched-
ule II, III, IV, or V controlled substances consistent with the scope
of practice ((im—an—approvedpractice—agreement—fited—with thecommis—
sier)) provided:

((#=r)) (1) The physician assistant has an active DEA registra-

((r)) (2) All prescriptions comply with state and federal pre-
scription regulations.
((
;

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-055 Collaboration and practice agreements. (1) A
practice agreement must meet the requirements in RCW 18.71A.120.

(2) A physician assistant ( (may—havemore—thanronreSupervising
phszad ~a e 4 £ Bract 1o~ ~ moam 1o ntarad 44 PRI~ NI T LN £
b/J.J._Y o TCTITIIT J - - CIT L./J.(_A.\_/ [ (_A.\jJ. ITT ITC e ITC - A8 L TT T W ICTTT (=9 \jJ.U\_Ab/ A -
phszad v e e A 1 arnerra + 1 ract 1o~ ~ o moanrnt A coa o e
b/J.J._Y o T IITITS AT CIT J.(_A.Ll\j \_A(_A.\j A - CIT L./J.(_A.\_/ [ (_A.\jJ. ITT ITC A8 u_)J.\le(_AL_ [=] CIT

—Pursuant—teo—a practice—agreements;)) practicing under a prac-

tice agreement that was entered into before July 1, 2025, may continue
to practice under the practice agreement until the physician assistant
enters into a collaboration agreement, as defined in RCW 18.71A.010. A
physician assistant specified in this section shall enter into a col-
laboration agreement by either the renewal date of their license or
July 1, 2025, whichever is later.

(3) A physician assistant may administer anesthesia, except the
types of anesthesia described in subsection (4) of this section, with-
out the personal presence of a ((supervising)) participating physi-
cian.

(4) Administration of general anesthesia or intrathecal anesthe-
sia may be performed by a physician assistant with adequate education
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and training under direct supervision of a supervising anesthesiolo-
gist. Adequate education and training for administration of general or
intrathecal anesthesia is defined as:

(a) Completion of an accredited anesthesiologist assistant pro-
gram; oOr

(b) Performance of general or intrathecal anesthesia clinical du-
ties pursuant to a valid practice agreement prior to September 22,
2021.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-075 Background check—Temporary practice permit.

The commission may issue a temporary practice permit when the appli-
cant has met all other licensure requirements, except the national
criminal background check requirement. The applicant must not be sub-
ject to denial of a license or issuance of a conditional license under
this chapter.

(1) If there are no violations identified in the Washington crim-
inal background check and the applicant meets all other licensure con-
ditions, including receipt by the department of health of a completed
Federal Bureau of Investigation (FBI) fingerprint card, the commission
may issue a temporary practice permit allowing time to complete the
national criminal background check requirements.

A temporary practice permit that is issued by the commission is
valid for six months. A one-time extension of six months may be gran-
ted if the national background check report has not been received by
the commission.

(2) The temporary practice permit allows the applicant to work in
the state of Washington as a physician assistant during the time peri-
od specified on the permit. The temporary practice permit is a license
to practice medicine as a physician assistant provided that the tempo-
rary practice permit holder has a ((praetiee)) collaboration agreement
( (ep—fite—with the ecommissien)) with a participating physician.

(3) The commission issues a license after it receives the nation-
al background check report if the report is negative and the applicant
otherwise meets the requirements for a license.

(4) The temporary practice permit is no longer valid after the
license 1is issued or the application for a full license is denied.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-080 Physician assistant—Requirements for licensure.
(1) Except for a physician assistant licensed prior to July 1, 1999,
individuals applying to the commission for licensure as a physician
assistant must have graduated from an accredited commission approved
physician assistant program and successfully passed the NCCPA examina-
tion.

(2) An applicant for licensure as a physician assistant must sub-
mit to the commission:

(a) A completed application on forms provided by the commission;
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(b) Proof the applicant has completed an accredited commission
approved physician assistant program and successfully passed the NCCPA
examination;

(c) All applicable fees as specified in WAC 246-918-990; and

(d) Other information required by the commission.

(3) The commission will only consider complete applications with
all supporting documents for licensure.

(4) ((Aphysteran—assistantmay notbeginpractieing—without

£ T o P PP mearnt ot bl N S gy
fHing—apractice—agreement—with the commission-

+5))) A physician assistant licensed under chapter 18.57A RCW
prior to July 1, 2021, renewing their license on or after July 1,
2021, must do so with the commission. Individuals licensed under chap-
ter 18.57A RCW and renewing their license after July 1, 2021, will
follow the renewal schedule set forth in WAC 246-918-171. The commis-
sion shall issue a physician assistant license to the individuals de-
scribed in this subsection without requiring full application or reap-
plication, but may require additional information from the renewing
physician assistant.

+
C

1 o
- )

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-105 Practice limitations due to participating physi-
cian disciplinary action. (1) To the extent a supervising, but not a
collaborating, physician's prescribing privileges have been limited by
any state or federal authority, either involuntarily or by the physi-
cian's agreement to such limitation, the physician assistant will be
similarly limited in their prescribing privileges, unless otherwise
authorized in writing by the commission.

(2) The physician assistant shall notify their supervising physi-
cian whenever the physician assistant is the subject of an investiga-
tion or disciplinary action by the commission. The commission may no-
tify the supervising physician or other supervising physicians of such
matters as appropriate.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-125 Use of laser, light, radiofrequency, and plasma
devices as applied to the skin. (1) For the purposes of this rule,
laser, light, radiofrequency, and plasma devices (hereafter LLRP devi-
ces) are medical devices that:

(a) Use a laser, noncoherent light, intense pulsed light, radio-
frequency, or plasma to topically penetrate skin and alter human tis-
sue; and

(b) Are classified by the federal Food and Drug Administration as
prescription devices.

(2) Because an LLRP device penetrates and alters human tissue,
the use of an LLRP device is the practice of medicine under RCW
18.71.011. The use of an LLRP device can result in complications such
as visual impairment, blindness, inflammation, burns, scarring, hypo-
pigmentation and hyperpigmentation.
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(3) Use of medical devices using any form of energy to penetrate
or alter human tissue for a purpose other than the purpose set forth
in subsection (1) of this section constitutes surgery and is outside
the scope of this section.

PHYSICIAN ASSISTANT RESPONSIBILITIES

(4) A physician assistant must be appropriately trained in the
physics, safety and techniques of using LLRP devices prior to using
such a device, and must remain competent for as long as the device is
used.

(5) A physician assistant may use an LLRP device so long as it is
with the consent of ((the—supervising)) a participating physician ((

T
m
T
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missieny)) and it is in accordance with standard medical practice.

(6) Prior to authorizing treatment with an LLRP device, a physi-
cian assistant must take a history, perform an appropriate physical
examination, make an appropriate diagnosis, recommend appropriate
treatment, obtain the patient's informed consent (including informing
the patient that a nonphysician may operate the device), provide in-
structions for emergency and follow-up care, and prepare an appropri-
ate medical record.

PHYSICIAN ASSISTANT DELEGATION OF LLRP TREATMENT

(7) A physician assistant who meets the above requirements may
delegate an LLRP device procedure to a properly trained and licensed
professional, whose licensure and scope of practice allow the use of
an LLRP device provided all the following conditions are met:

(a) The treatment in no way involves surgery as that term is un-
derstood in the practice of medicine;

(b) Such delegated use falls within the supervised professional's
lawful scope of practice;

(c) The LLRP device is not used on the globe of the eye; and

(d) The supervised professional has appropriate training in, at a
minimum, application techniques of each LLRP device, cutaneous medi-
cine, indications and contraindications for such procedures, preproce-
dural and postprocedural care, potential complications and infectious
disease control involved with each treatment.

(e) The delegating physician assistant has written office proto-
col for the supervised professional to follow in using the LLRP de-
vice. A written office protocol must include at a minimum the follow-
ing:

(1) The identity of the individual physician assistant authorized
to use the device and responsible for the delegation of the procedure;

(ii) A statement of the activities, decision criteria, and plan
the supervised professional must follow when performing procedures
delegated pursuant to this rule;

(iii) Selection criteria to screen patients for the appropriate-
ness of treatments;

(iv) Identification of devices and settings to be used for pa-
tients who meet selection criteria;

(v) Methods by which the specified device is to be operated and
maintained;

(vi) A description of appropriate care and follow-up for common
complications, serious injury, or emergencies; and

(vii) A statement of the activities, decision criteria, and plan
the supervised professional shall follow when performing delegated
procedures, including the method for documenting decisions made and a
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plan for communication or feedback to the authorizing physician assis-
tant concerning specific decisions made. Documentation shall be recor-
ded after each procedure, and may be performed on the patient's record
or medical chart.

(f) The physician assistant is responsible for ensuring that the
supervised professional uses the LLRP device only in accordance with
the written office protocol, and does not exercise independent medical
judgment when using the device.

(g) The physician assistant shall be on the immediate premises
during any use of an LLRP device and be able to treat complications,
provide consultation, or resolve problems, if indicated.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-126 Nonsurgical medical cosmetic procedures. (1)
The purpose of this rule is to establish the duties and responsibili-
ties of a physician assistant who injects medication or substances for
cosmetic purposes or uses prescription devices for cosmetic purposes.
These procedures can result in complications such as visual impair-
ment, blindness, inflammation, burns, scarring, disfiguration, hypo-
pigmentation and hyperpigmentation. The performance of these proce-
dures is the practice of medicine under RCW 18.71.011.

(2) This section does not apply to:

(a) Surgery;

(b) The use of prescription lasers, noncoherent light, intense
pulsed light, radiofrequency, or plasma as applied to the skin; this
is covered in WAC 246-919-605 and 246-918-125;

(c) The practice of a profession by a licensed health care pro-
fessional under methods or means within the scope of practice permit-
ted by such license;

(d) The use of nonprescription devices; and

(e) Intravenous therapy.

(3) Definitions. These definitions apply throughout this section
unless the context clearly requires otherwise.

(a) "Nonsurgical medical cosmetic procedure" means a procedure or
treatment that involves the injection of a medication or substance for
cosmetic purposes, or the use of a prescription device for cosmetic
purposes. Laser, light, radiofrequency and plasma devices that are
used to topically penetrate the skin are devices used for cosmetic
purposes, but are excluded under subsection (2) (b) of this section,
and are covered by WAC 246-919-605 and 246-918-125.

(b) "Prescription device" means a device that the federal Food
and Drug Administration has designated as a prescription device, and
can be sold only to persons with prescriptive authority in the state
in which they reside.

PHYSICIAN ASSISTANT RESPONSIBILITIES

a physician assistant to perform a nonsurgical medical cosmetic proce-

dure, the physician assistant must ensure that ((the—supervising))
their participating physician is in full compliance with WAC

246-919-606.
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(5) A physician assistant may not perform a nonsurgical cosmetic
procedure unless their ((supervising)) participating physician is
fully and appropriately trained to perform that same procedure.

(6) Prior to performing a nonsurgical medical cosmetic procedure,
a physician assistant must have appropriate training in, at a minimum:

(a) Techniques for each procedure;

) Cutaneous medicine;

) Indications and contraindications for each procedure;
(d) Preprocedural and postprocedural care;

) Recognition and acute management of potential complications
that may result from the procedure; and

(f) Infectious disease control involved with each treatment.

(7) The physician assistant must keep a record of their training
in the office and available for review upon request by a patient or a
representative of the commission.

(8) Prior to performing a nonsurgical medical cosmetic procedure,
either the physician assistant or the delegating physician must:

(a) Take a history;

(b) Perform an appropriate physical examination;

(c) Make an appropriate diagnosis;

(d) Recommend appropriate treatment;

(e) Obtain the patient's informed consent including disclosing
the credentials of the person who will perform the procedure;

(f) Provide instructions for emergency and follow-up care; and

(g) Prepare an appropriate medical record.

(9) The physician assistant must ensure that there is a written
office protocol for performing the nonsurgical medical cosmetic proce-
dure. A written office protocol must include, at a minimum, the fol-
lowing:

(a) A statement of the activities, decision criteria, and plan
the physician assistant must follow when performing procedures under
this rule;

(b) Selection criteria to screen patients for the appropriateness
of treatment;

(c) A description of appropriate care and follow-up for common
complications, serious injury, or emergencies; and

(d) A statement of the activities, decision criteria, and plan
the physician assistant must follow if performing a procedure delega-
ted by a physician pursuant to WAC 246-919-606, including the method
for documenting decisions made and a plan for communication or feed-
back to the authorizing physician concerning specific decisions made.

(10) A physician assistant may not delegate the performance of a
nonsurgical medical cosmetic procedure to another individual.

(11) A physician assistant may perform a nonsurgical medical cos-
metic procedure that uses a medication or substance that the federal
Food and Drug Administration has not approved, or that the federal
Food and Drug Administration has not approved for the particular pur-
pose for which it is used, so long as the physician assistant's super-
vising physician is on-site during the entire procedure.

(12) A physician assistant must ensure that each treatment is
documented in the patient's medical record.

(13) A physician assistant may not sell or give a prescription
device to an individual who does not possess prescriptive authority in
the state in which the individual resides or practices.

(14) A physician assistant must ensure that all equipment used
for procedures covered by this section is inspected, calibrated, and
certified as safe according to the manufacturer's specifications.
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(15) A physician assistant must participate in a quality assur-
ance program required of the supervising or sponsoring physician under
WAC 246-919-606.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-130 Physician assistant identification. (1) A
physician assistant must clearly identify ( (kimsetf—or—hersetf)) them-
self as a physician assistant and must appropriately display on their
person identification as a physician assistant.

(2) A physician assistant must not present ( (kimsetf—eor—hersetf))
themself in any manner which would tend to mislead the public as to
their title.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-175 Retired active license. (1) To obtain a retired
active license a physician assistant must comply with chapter 246-12
WAC, excluding WAC 246-12-120 (2) (c) and (d).

(2) ((Aphysteion—oassistant—with o retiredaetive Ticense must

management—activities—eor servingunder—ehapter—F+0-1>REW-

+3))) A physician assistant with a retired active license may not
receive compensation for health care services.

((#4r)) (3) A physician assistant with a retired active license
may practice under the following conditions:

(a) In emergent circumstances calling for immediate action; or

(b) Intermittent circumstances on a part-time or full-time non-
permanent basis.

((#5)F)) (4) A retired active license expires every two years on
the license holder's birthday. Retired active credential renewal fees
are accepted no sooner than ((afmety)) 90 days prior to the expiration
date.

((#6r)) (5) A physician assistant with a retired active license
shall report ((eme—hundred)) 100 hours of continuing education at ev-
ery renewal.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-260 Physician assistant-surgical assistant (PASA)—
Use and supervision. The following section applies to the physician
assistant-surgical assistant (PASA) who is not eligible to take the
NCCPA certification exam.

(1) Responsibility of PASA. The PASA is responsible for perform-
ing only those tasks authorized by ((the—supervising)) their partici-
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pating physician(s) and within the scope of PASA practice described in
WAC 246-918-250. The PASA is responsible for ensuring their compliance
with the rules regulating PASA practice and failure to comply may con-—
stitute grounds for disciplinary action.

(2) Limitations, geographic. No PASA may be used in a place geo-
graphically separated from the institution in which the PASA and ((£ke
supervising)) their participating physician are authorized to prac-
tice.

(3) Responsibility of supervising physician(s). Each PASA shall
perform those tasks they are authorized to perform only under the su-
pervision and control of the supervising physician(s). Such supervi-
sion and control may not be construed to necessarily require the per-
sonal presence of ((the—supervising)) their participating physician at
the place where the services are rendered. It is the responsibility of
( (Ehe——supervising)) their participating physician(s) to ensure that:

(a) The operating surgeon in each case directly supervises and
reviews the work of the PASA. Such supervision and review shall in-
clude remaining in the surgical suite until the surgical procedure is
complete;

(b) The PASA shall wear identification as a "physician assistant-
surgical assistant" or "PASA." In all written documents and other com-
munication modalities pertaining to their professional activities as a
PASA, the PASA shall clearly denominate their profession as a "physi-
cian assistant-surgical assistant" or "PASA";

(c) The PASA is not presented in any manner which would tend to
mislead the public as to their title.

AMENDATORY SECTION (Amending WSR 21-22-043, filed 10/27/21, effective
11/27/21)

WAC 246-918-410 Sexual misconduct. (1) The following defini-
tions apply throughout this section unless the context clearly re-
gquires otherwise.

(a) "Patient" means a person who is receiving health care or
treatment, or has received health care or treatment without a termina-
tion of the physician assistant-patient relationship. The determina-
tion of when a person is a patient is made on a case-by-case basis
with consideration given to ((a—smumber—of)) several factors, including
the nature, extent and context of the professional relationship be-
tween the physician assistant and the person. The fact that a person
is not actively receiving treatment or professional services is not
the sole determining factor.

(b) "Physician assistant" means a person licensed to practice as
a physician assistant under chapter 18.71A RCW.
(c) "Key third party" means a person in a close personal rela-

tionship with the patient and includes, but is not limited to, spou-
ses, partners, parents, siblings, children, guardians and proxies.

(2) A physician assistant shall not engage in sexual misconduct
with a current patient or a key third party. A physician assistant en-
gages in sexual misconduct when ((khe—er—she—engages)) they engage in
the following behaviors with a patient or key third party:

(a) Sexual intercourse or genital to genital contact;

(b) Oral to genital contact;

(c) Genital to anal contact or oral to anal contact;

(d) Kissing in a romantic or sexual manner;
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(e) Touching breasts, genitals or any sexualized body part for
any purpose other than appropriate examination or treatment;

(f) Examination or touching of genitals without using gloves, ex-
cept for examinations of an infant or prepubescent child when clini-
cally appropriate;

(g) Not allowing a patient the privacy to dress or undress;

(h) Encouraging the patient to masturbate in the presence of the
physician assistant or masturbation by the physician assistant while
the patient is present;

(1) Offering to provide practice-related services, such as medi-
cations, in exchange for sexual favors;

(j) Soliciting a date;

(k) Engaging in a conversation regarding the sexual history,
preferences or fantasies of the physician assistant.

(3) A physician assistant shall not engage in any of the conduct
described in subsection (2) of this section with a former patient or
key third party if the physician assistant:

(a) Uses or exploits the trust, knowledge, influence, or emotions
derived from the professional relationship; or

(b) Uses or exploits privileged information or access to privi-
leged information to meet the physician assistant's personal or sexual
needs.

(4) Sexual misconduct also includes sexual contact with any per-
son involving force, intimidation, or lack of consent; or a conviction
of a sex offense as defined in RCW 9.94A.030.

(5) To determine whether a patient is a current patient or a for-
mer patient, the commission will analyze each case individually, and
will consider a number of factors including, but not limited to, the
following:

(a) Documentation of formal termination;

(b) Transfer of the patient's care to another health care provid-
er;

(c) The length of time that has passed;

(d) The length of time of the professional relationship;

(e) The extent to which the patient has confided personal or pri-
vate information to the physician assistant;

(f) The nature of the patient's health problem;

(g) The degree of emotional dependence and vulnerability.

(6) This section does not prohibit conduct that is required for
medically recognized diagnostic or treatment purposes if the conduct
meets the standard of care appropriate to the diagnostic or treatment
situation.

(7) It is not a defense that the patient, former patient, or key
third party initiated or consented to the conduct, or that the conduct
occurred outside the professional setting.

(8) A violation of any provision of this rule shall constitute
grounds for disciplinary action.

AMENDATORY SECTION (Amending WSR 06-03-028, filed 1/9/06, effective
2/9/06)

WAC 246-918-420 Abuse. (1) A physician assistant commits unpro-
fessional conduct i1if the physician assistant abuses a patient. A
physician assistant abuses a patient when ((ke—exr——she)) they:
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(a) Make((s)) statements regarding the patient's body, appear-
ance, sexual history, or sexual orientation that have no legitimate
medical or therapeutic purpose;

(b) Remove((s)) a patient's clothing or gown without consent;

(c) Fail((s)) to treat an unconscious or deceased patient's body
or property respectfully; or

(d) Engage((s)) in any conduct, whether verbal or physical, which
unreasonably demeans, humiliates, embarrasses, threatens, or harms a
patient.

(2) A violation of any provision of this rule shall constitute
grounds for disciplinary action.
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WSR 24-23-044
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed November 14, 2024, 3:17 p.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Changing the scope of practice for optometrists. The
board of optometry (board) is adopting new WAC 246-851-515 and amend-
ments to WAC 246-851-400, 246-851-410, and 246-851-570 through
246-851-600. The adopted rules are in response to the statutory
changes created by SSB 5389 (chapter 400, Laws of 2023), codified in
RCW 18.54.010. The bill expands optometrist scope of practice to in-
clude advanced procedures an optometrist may perform with an advanced
procedures license endorsement. The expanded scope is further defined
through a list of prohibited ophthalmic surgical procedures. The board
is required to adopt rules for education, training, and exams to qual-
ify for an advanced procedures license endorsement.

Citation of Rules Affected by this Order: New WAC 246-851-515;
and amending WAC 246-851-400, 246-851-410, 246-851-570, 246-851-580,
246-851-590, and 246-851-600.

Statutory Authority for Adoption: RCW 18.53.010 and 18.54.070.

Adopted under notice filed as WSR 24-18-029 on August 26, 2024.

A final cost-benefit analysis is available by contacting Amber
Freeberg, P.O. Box 47852, Olympia, WA 98504-7852, phone 564-669-8562,
TTY 711, email amber.freebergl@doh.wa.gov, website www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 6, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 6, Repealed O.

Date Adopted: November 14, 2024.

Melissa Dacumos, OD, Chair
Board of Optometry

OTS-5565.3

AMENDATORY SECTION (Amending WSR 91-22-061, filed 11/1/91, effective
12/2/91)

WAC 246-851-400 Certification required for use of pharmaceutical
agents. (1) Licensed optometrists using pharmaceutical agents in the
practice of optometry shall have a minimum of ((sixt¥y)) 60 hours of
didactic and clinical instruction in general and ocular pharmacology
as applied to optometry, and for therapeutic purposes an additional
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minimum ( (severty—five)) 75 hours of didactic and clinical instruc-
tion, and certification from an institution of higher learning, ac-
credited by those agencies recognized by the United States ((offiee))
Department of Education or the Council on ((RPest—SecondaryReeredita—
£4+er)) Higher FEducation to qualify for certification by the optometry
board to use drugs for diagnostic and therapeutic purposes.

(2) Optometrists must obtain the required instructions in both
diagnostic and therapeutic categories in order to be eligible to qual-
ify for certification to use drugs for therapeutic purposes.

(3) The instruction in ocular therapeutics must cover the follow-
ing subject area in order to qualify for certification training:

a) Ocular pharmacology.

i) Corneal barrier, blood-aqueous, /-retinal barrier.

ii) Routes of drug administration for ocular disease.

iii) Prescription writing and labeling.

iv) Ocular side-effects of systemic drugs.

b) Anti-infectives.
i
i
i

i) General principles of anti-infective drugs.
ii) Antibacterial drugs.

iii) Treatment of ocular bacterial infections.
iv) Antiviral drugs.

) Treatment of ocular viral infections.

i) Antifungal drugs.

ii) Treatment of ocular fungal infections.
iii) Antiparasitic drugs.

ix) Treatment of parasitic eye disease.

c) Anti-inflammatory drugs.

i) Nonsteroidal anti-inflammatory drugs (NSAIDS).
ii) General principles of mast-cell stabilizers.
iii) Antihistamines.

v) Ocular decongestants.

) Treatment of allergic disease.

i) Treatment of inflammatory disease.

ii) Cycloplegic drugs.

iii) Treatment of ocular trauma.

ix) Ocular lubricants.

x) Hypertonic agents.

xi) Antiglaucoma drugs.

Each subject area shall be covered in sufficient depth so that
the optometrist will be informed about the general principles in the
use of each drug category, drug side effects and contra indications,
and for each disease covered the subjective symptoms, objective signs,
diagnosis and recommended treatment and programs.

SEREESEEN b

AMENDATORY SECTION (Amending WSR 91-06-025, filed 2/26/91, effective
3/29/91)

WAC 246-851-410 Drug formulary. Pursuant to RCW 18.53.010(3)
the optometry board adopts the following drug formulary of topically
applied drugs administered for ((edagrestie—and)) diagnosis, treat-
ment, or mitigation purposes.

1) Drugs for diagnostic or therapeutic purposes.
a) Mydriatics.

b) Cycloplegics.

c) Miotics.

(
(
(
(
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Anesthetics.
Drugs for therapeutic purposes only.
Anti-infectives.
Antihistamines and decongestants.
Ocular lubricants.
Antiglaucoma and ocular hypotensives.
Anti-inflammatories.
Hyperosmotics.
) ( (6ther—topieatl—drugs—approved—TFfor oertarwse Py —the—FPAL))
Anti-parasitics.
(h) All other topical drugs and compounds used for the diagnosis,
treatment or mitigation of conditions of the eyve and adnexa approved
by the FDA (both on-label and off-1abel).

QHOOQTENDAO

NEW SECTION

WAC 246-851-515 License endorsement to perform advanced proce-
dures. A licensed optometrist may perform advanced procedures as pro-
vided by RCW 18.53.010 only after being issued a license endorsement
to perform advanced procedures by the secretary. The secretary shall
issue an endorsement to perform advanced procedures to a licensed op-
tometrist who provides evidence in a manner acceptable to the board,
to include the following:

(1) A completed application on forms provided by the secretary;

(2) Provide evidence of:

(a) A course that contains supervised hands-on experience, with
live patients, in the categories of procedures listed in RCW 18.53.010
(2) or is supplemented by residency, internship, or other supervised
program that offers hands-on experience with patients. The course
must:

(1) Be offered by an institution of higher education accredited
by those agencies recognized by the United States Department of Educa-
tion or the Council on Higher Education; and

(ii) Approved by the Washington state board of optometry.

(b) Successful completion of one of the following examinations
for advanced procedures:

(1) National examination for advanced procedures as defined by
the National Board of Examiners in Optometry; or

(ii) Examination provided by the course offered by an institution
that meets (a) (1) of this subsection;

(3) Enter into an agreement with a qualified physician licensed
under chapter 18.71 RCW or an osteopathic physician licensed under
chapter 18.57 RCW for rapid response if complications occur during an
advanced procedure:

(a) For the purpose of this section, a qualified physician means
a physician who is actively licensed under chapter 18.71 or 18.57 RCW
and who is trained in and capable of responding to complications which
may arise from the optometric advanced procedures defined in RCW
18.53.010(2);

(b) The optometrist shall maintain the completed and signed docu-
mentation and have it available upon request by the board if audited;

(4) A licensed optometrist shall report every advanced procedure
authorized under RCW 18.53.010(2) and include any complications or ad-
verse events during their annual reporting period. The reporting peri-
od ends December 31, 2028;
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(5) Optometrists are excluded from performing the procedures lis-
ted in RCW 18.53.010(3). The performance of these procedures would be
considered professional misconduct and would be subject to disciplina-
ry action by the board of optometry.

AMENDATORY SECTION (Amending WSR 10-21-067, filed 10/15/10, effective
11/15/10)

WAC 246-851-570 Certification required for use or prescription
of drugs administered orally for diagnostic or therapeutic purposes.
(1) To qualify for certification to use or prescribe drugs adminis-
tered orally for diagnostic or therapeutic purposes, a licensed optom-
etrist must provide documentation that he or she:

(a) Is certified to use or prescribe topical drugs for diagnostic
and therapeutic purposes under WAC 246-851-400 and has successfully
completed a minimum of ((sixteer)) 16 hours of didactic and eight
hours of supervised clinical instruction from an institution of higher
learning, accredited by those agencies recognized by the United States
( (6ff4ee)) Department of Education or the Council on ((Pestsecondary
Acereditatien)) Higher Fducation; or

(b) Holds a current active optometry license in another state
that has licensing standards substantially equivalent to those in
Washington state. The licensee's level of licensure must also be sub-
stantially equivalent to the licensing standards in Washington state.

(2) The didactic instruction must include a minimum of ( (sis—
£eer)) 16 hours in the following subject area:

(a) Basic principles of systemic drug therapy;

(b) Side effects, adverse reactions and drug interactions in sys-—
temic therapy;

(c) Review of oral pharmaceuticals:

(1 ) Prescription writing;

(ii) Legal regulations in oral prescription writing;

(iii) Systemic antibacterials in primary eye care;
(1v)
(v

Systemic antivirals in eye care;
) Systemic antifungal in eye care;
(vi) Systemic antihistamines and decongestants and their uses in
eye care;
(vii) Oral dry eye agents;
viii) ((Apti—emetie)) Antiemetic and their use in eye care;
x) Systemic diuretics and their management of elevated IOP;
x) Systemic epinephrine;
d) Review of systemic medication in ocular pain management:
1) Legal regulations with scheduled medication;
ii
i

i) Systemic nonsteroidal anti-inflammatory drugs (NSAIDS);
ii) Systemic noncontrolled analgesics;
v) Systemic controlled substances;
(e) Review of oral medications used for sedation and anti-anxiety
properties in eye care:
(i) Controlled anti-anxiety/sedative substances;
(ii) Legal ramifications of prescribing anti-anxiety drugs;
(f) Review of systemic medications used during pregnancy and in
pediatric eye care:
(1) Legal ramifications in prescribing to this population;
(ii) Dosage equivalent with pregnancy and pediatrics;
(iii) Medications to avoid with pregnancy and pediatrics;

(
(1
(
(
(
(
(
(1
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g) Applied systemic pharmacology:
i) Eyelid and adnexal tissue;
ii) Lacrimal system and peri-orbital sinuses;
iii) Conjunctival and corneal disorders;
iv) Iris and anterior chamber disorders;
v) Posterior segment disorders;
vi) Optic nerve disease;
(vii) Peripheral vascular disease and its relationship with ocu-
lar disease;
(viii) Atherosclerotic disease;
(ix) Other/course review.
(3) The supervised clinical instruction must include at least
eight hours in the following subject areas:
a) Vital signs;
Auscultation;
Ear, nose and throat;
Screening neurological exam.
Written examination to cover required curriculum.

(
(
(
(
(

> 0.0 0

AMENDATORY SECTION (Amending WSR 19-04-071, filed 2/1/19, effective
3/4/19)

WAC 246-851-580 Drug list. Pursuant to RCW 18.53.010((44)y)) (2)
and (7), the optometry board adopts the following drug formulary of
oral Schedule II hydrocodone combination products, Schedule III
through V controlled substances, ((amd)) legend drugs, and injectable
drugs for diagnostic ((awmé)), therapeutic, or mitigation purposes in
the practice of optometry. No licensed optometrist may use, prescribe,
dispense, purchase, possess, or administer these drugs except as au-
thorized and to the extent permitted by the board. This section in-
cludes the approved oral and injectable drug formulary. Optometrists
must consult WAC 246-851-590 for specific guidelines on these drugs or
drug categories.

(1) Approved nonscheduled oral drugs include:

(a) ((Apeibieotieagents—exeludingthoselisted—nWALC

e 46—-851 500 (06

+$¥)) Analgesics and adjuvant analgesics agents.

(b) Antibiotic agents excluding those listed in WAC
246-851-590 (1) .

(c) Antiemetic agents listed under WAC 246-851-590(3).
d) Antifungal agents listed under WAC 246-851-590(2).
e) Antihistamine agents.
f) Antiparasitic agents.
g) Antiviral agents.
h) Corticosteroid agents.
i) Decongestant agents.
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Diagnostic dye agents.
Diuretic agents listed under WAC 246-851-590(4).
Dry eye agents.

(m) Nonsteroidal anti-inflammatory agents excluding those listed
in WAC 246-851-590(5).

(2) Approved oral controlled substances limited to Schedule II
hydrocodone combination products and Schedules III, IV, and V.

(a) Schedule II hydrocodone combination products.

(3
(k
@

N Y N

(b) Schedule III controlled substances.

(c) Schedule IV controlled substances.

(d) Schedule IV anti-anxiety/sedative ((agerts)) substances.
(e) Schedule V controlled substances.

(3) Approved injectable substances( (=

Administratien—eoFf)) . Local injections with the exception of, wvit-
reous, subtenon, retrobulbar, intraorbital, or botulinum toxin.

(a) Local anesthetic agents, with or without epinephrine, with or
without buffer.

(b) Local antibiotic agents excluding those listed in WAC
246-851-590 (1) .

(c) Local antifungal agents listed under WAC 246-851-590(2).

(d) TLocal corticosteroid agents.

(e) Local and IV diagnostic dye agents.

(f) IM epinephrine ((by—3njeetion)) for the treatment of anaphy-

lactic shock.

AMENDATORY SECTION (Amending WSR 19-04-071, filed 2/1/19, effective
3/4/19)

WAC 246-851-590 Guidelines for the use of oral and injectable
Schedule II hydrocodone combination products and Schedule III through
V controlled substances and legend drugs. Nothing in these guidelines
should be construed to restrict the recommendation of over-the-counter
medications, vitamins, or supplements, nor restrict the ordering of
any radiologic or laboratory testing necessary to the diagnosis of any
eye related disease that is within the scope of practice of optometry.

(1) All ((e¥eaf)) forms and dosages of antibiotic agents will be
available for use excluding: Vancomycin.

(2) Antifungal agents used in eye care shall fall into the fol-
lowing categories:

(a) All ((e¥rad)) forms ((ame—desages)) of polyene antifungals.

(b) All ((e¥eaf)) forms and dosages of imidazole antifungals.

(c) All ((e¥eaf)) forms and dosages of triazole antifungals.

(3) ((Apti—emetie)) Antiemetic agents used in eye care shall be
the following medications:

(a) All oral forms and dosages of prochlorperazine.

(b) All oral forms and dosages of metoclopramide.

(c) All oral forms and dosages of promethazine.

(4) Diuretic agents used in eye care shall fall into the follow-
ing categories:

(a) All oral forms and dosages of carbonic anhydrase inhibitors.

(b) All oral forms and dosages of osmotic diuretics. ((osmetie
P E TRV S = ah 11 =N PRSI Alsxz 40+ + 1 oo £ ot S ~] =R o1 ~qq
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(5) All oral forms and dosages of nonsteroidal anti-inflammatory
agents will be available for use. Excluding: Ketorolac tromethamine.

(6) Benzodiazepines prescribed, as anti-anxiety agents, shall be
used for in-office, outpatient, and/or ambulatory procedures. This
family of medications will be utilized as one dosage unit per pre-
scription.

(7) Schedule II controlled substance will only include hydroco-
done combination products.

(8) Schedules III and IV controlled substances will have a maxi-
mum quantity count of ((hixrty)) 30 dosage units per prescription.

(9) Specific dosage for use and appropriate duration of treatment
of oral medications listed in WAC 246-851-580(1) will be consistent
with Food and Drug Administration on- and off-label indications.

(10) Notation of purpose shall be included on all prescriptions.

(11) An optometrist may not:

(a) (( 7 7 7
¥roidss+—er
b)) ) Prescribe, dispense, or administer a controlled substance

for more than seven days in treating a particular patient for a single
trauma, episode, or condition or for pain associated with or related
to the trauma, episode, or condition; or

( : g : . : SEEDN :

+1 1 =1 IRt NE S L S RN | oo + 1 ntEaoamat g o4 annmn a4+ wra + 1 + ENE I I nh
LS N @ R ) g =y u_)\_AJ.\j J._Y S i Ay g [=xe) CIT Ub/ CUTIT C1 1o C CUTToULTOo W ICTTT CIT T (_A.L_J.Ll\j Ur/].l
thadmetogists)) (b) If treatment exceeding the time limitation ((+s))
indicated, the patient must be referred to a physician licensed under

chapter 18.71 RCW.

(12) To prescribe oral corticosteroids for more than seven davs,
an optometrist must consult with a licensed physician.

(13) The prescription or administration of drugs as authorized in
this section is specifically limited to those drugs appropriate to
treatment of diseases or conditions of the human eye and the adnexa
that are within the scope of practice of optometry. The prescription
or administration of drugs for any other purpose is not authorized.

((+3))) (14) Nothing in this chapter may be construed to author-
ize the use, prescription, dispensing, purchase, possession, or admin-
istration of any Schedule I or II controlled substance with the excep-
tion of Schedule II hydrocodone combination products.

AMENDATORY SECTION (Amending WSR 10-21-067, filed 10/15/10, effective
11/15/10)

WAC 246-851-600 Certification required for administration of ep-
inephrine by injection for treatment of anaphylactic shock. (1) To
qualify for certification to administer epinephrine by injection for
anaphylactic shock, licensed optometrists must provide documentation
that he or she:

(a) Is certified to use or prescribe topical drugs for diagnostic
and therapeutic purposes under WAC 246-851-400 and has successfully
completed a minimum of four hours of didactic and supervised clinical
instruction from an institution of higher learning, accredited by
those agencies recognized by the United States ((6ffiee)) Department
of Education or the Council on ( (PestsecondaryReereditatien)) Higher
Education to qualify for certification by the optometry board to ad-
minister epinephrine by injection; or
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(b) Holds a current active license in another state that has 1i-
censing standards substantially equivalent to those in Washington
state. The licensee's level of licensure must also be substantially
equivalent to the licensing standards in Washington state.

(2) The didactic instruction must include the following subject

area:
(a) Review of urgencies, emergencies and emergency-use agents;
(b) Ocular urgencies:
(1) Thermal burns-direct and photosensitivity-based ultraviolet
burn;

i) Electrical injury;
ii) Cryo-injury and frostbite;
v) Insect stings and bites;
) Punctures, perforations, and lacerations;
) General urgencies and emergencies:
) Anaphylaxis;
i) Hypoglycemic crisis;
iii) Narcotic overdose.
(3) The supervised clinical instruction must include the follow-
ing subject areas:
(a) Instrumentation;
) Informed consent;
) Preparation (patient and equipment);
) All routes of injections.

] e e o dmin . - oineohrine |
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WSR 24-23-045
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)

[Filed November 14, 2024, 3:23 p.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Licensed optometrist continuing education (CE) and re-
ducing barriers to licensure. To implement and comply with section 8
of 2SHB 1724 (chapter 425, Laws of 2023), codified as RCW 18.130.077,
and to reduce barriers for entering into and remaining in the health
care workforce, the board of optometry (board) is adopting an amend-
ment to WAC 246-851-490 that removes the jurisprudence (JP) examina-
tion requirement from initial licensure.

The board is also adopting amendments to WAC 246-851-090 that
adds the JP exam as a requirement for a licensed optometrist's first
full CE reporting period, allowing it to count for a maximum of three
hours within the existing CE hour requirements. The board is also
adopting amendments to clarify the number of allowable CE hours in
specific course settings by limiting the number of CE credit hours
that may be obtained through asynchronous learning and adding a mini-
mum number of CE credit hours that must be obtained through synchro-
nous and in-person learning.

Citation of Rules Affected by this Order:
246-851-090 and 246-851-490.

Statutory Authority for Adoption: RCW 18.54.070 and 18.130.077.

Adopted under notice filed as WSR 24-18-030 on August 26, 2024.

A final cost-benefit analysis is available by contacting Amber
Freeberg, P.O. Box 47852, Olympia, WA 98504-7852, phone 564-669-8562,
TTY 711, email amber.freebergd@doh.wa.gov, website www.doh.wa.gov.

Amending WAC

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 2, Repealed 0.

Number of Sections Adopted at
Entity: New 0, Amended 0, Repealed

Number of Sections Adopted on

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New 0,

the Request of a Nongovernmental
0.
the Agency's own Initiative: New O,

Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline,
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed

or

0; or Other Alternative Rule Making: New 0, Amended 2, Repealed O.
Date Adopted: November 14, 2024.
Melissa Dacumos, OD, Chair
Board of Optometry
OTS-5564.2
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AMENDATORY SECTION (Amending WSR 23-22-068, filed 10/25/23, effective
11/25/23)

WAC 246-851-090 Continuing education requirement. (1) The defi-
nitions in this subsection apply throughout this section:
(a) "Asynchronous" means the course instructor and learner are

not together at the same time, have no real-time communications, and
the content is learner-paced.

(b) "Synchronous in-person” means the instructor is in the same
room and face-to-face with the learner, even i1f other formats are used
as audiovisual aids for teaching the course.

(c) "Synchronous virtual" means the course instructor is not
physically present but is meeting with learners in real time and can
provide immediate feedback.

(2) A licensed optometrist must complete and document 50 total
hours of continuing education every two years in compliance with WAC
246-12-170 through 246-12-235. Of the 50 total credit hours:

(a) A licensed optometrist shall complete and successfully pass
the board-approved jurisprudence examination during their first full
continuing education reporting period after initial licensure. Three
hours of continuing education will be granted toward the 50-hour re-
guirement.

() A minimum of 10 credit hours must be completed through syn-
chronous in-person learning;

((r)) (c) A maximum of 25 credit hours may be completed through
asynchronous learning;

((#e¥)) (d) The remaining credit hours may be completed through
any combination of synchronous virtual ((Fearringand—asyrchronotws))
or synchronous in-person learning; and

((#eF)) (e) In the event of a declaration of emergency for the
state of Washington or federal declaration of emergency affecting the
state of Washington, all credit hours may be completed through syn-
chronous virtual or asynchronous learning for the duration of the de-
clared emergency.

(3) Documentation of continuing education credit hours is a cer-
tificate of completion, letter, or other document which must:

(a) Verify or confirm attendance or completion of continuing edu-
cation hours, with the exception of hours earned under WAC 246-851-170
category 5;

(b) Be provided by the organization providing the education ac-
tivity; and

(c) Contain at least the following information:

(1) Date of attendance or completion;

(11) Hours earned; and

(iii) Course title or subject.

(4) A licensed optometrist may alternatively meet the continuing
education requirements of this section by providing proof that the 1i-
censee:

(a) Holds a current certification by the American Board of Optom-
etry or other certification program deemed substantially equivalent to
American Board of Medical Specialties' programs; or

(b) Is practicing solely outside of Washington state and meets
the continuing education requirements of the state or territory in
which the licensee practices.

(5) Nothing in this section exempts a licensed optometrist from
the education and training requirements for:

(a) Suicide prevention in WAC 246-851-245; ((e¥))
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(b) Health equity in WAC 246-851-225; or
(c) Jurisprudence examination in this section.

AMENDATORY SECTION (Amending WSR 06-22-104, filed 11/1/06, effective
12/2/06)

WAC 246-851-490 Examination and licensure. To qualify for 1li-
censure in this state a candidate must:

(1) Successfully complete Parts I, II, and III of the National
Board of Examiners in Optometry (NBEO) examinations; the Part III hav-
ing been administered and successfully completed after January 1,
1993.

(2) Applicants who completed the NBEO Part II examination prior
to January 1, 1993, must successfully complete the International Asso-
ciation of Examiners in Optometry (IAB) examination in treatment and
management of ocular disease.

(3) (( :

+4))) Be a graduate of a state accredited high school or equiva-
lent.

((5)r)) (4) Be a graduate of a school or college of optometry ac-
credited by the Council on Optometric Education of the American Optom-
etric Association and approved by the Washington state board of optom-
etry.

((#6r)) (5) Be of good moral character.

((Hr)) (6) Effective January 1, 2007, all applicants who receive
their initial (first) license in Washington state must meet all the
certification requirements of RCW 18.53.010 (2) (a), (b), (c), and (d).

((48¥)) (1) Effective January 1, 2009, all optometrists licensed
in Washington state must be certified under RCW 18.53.010 (2) (a) and
(b) .

((4%¥)) (8) Effective January 1, 2011, all optometrists licensed
in Washington state must be certified under RCW 18.53.010 (2) (a), (b),
(c), and (d).
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WSR 24-23-048
PERMANENT RULES
BOARD OF INDUSTRIAL

INSURANCE APPEALS
[Filed November 14, 2024, 4:22 p.m., effective December 15, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Purpose of the proposal and its anticipated effects, in-
cluding any changes in existing rules:

(1) Amending WAC 263-12-01501(1) to clarify that written communi-
cations can only be filed at the board of industrial insurance ap-
peals' (board) Olympia office. We no longer accept mail at the board
field offices. Also amending WAC 263-12-01501(6) to ensure written
communication filed at the board shall not include personal identifi-
ers as described in GR 31 (e) and, 1f present, shall be redacted.

(2) Amending WAC 263-12-115 to clarify the order of presentation
in worker appeals from claim rejection orders where the worker argues
that a presumption applies and there is a dispute about whether the
presumption applies.

(3) Amending WAC 263-12-117 to clarify that the court reporter
hired by the party taking the deposition is responsible for filing
perpetuation deposition transcripts.

(4) Amending WAC 263-12-11801 to change the chapter reference to
reflect the correct RCW.

(5) Amending WAC 263-12-145 to clarify that to toll the deadline
to file a petition for review, a request for translation of a proposed
decision and order must be received before the deadline to file a pe-
tition for review has expired.

(6) Amending WAC 263-12-170 to add that documents sealed by the
board will be maintained by the board and forwarded to the court, con-
sistent with the process outlined in GR 15 (c) (5). In such instances,
the board will place the sealed records in a separate packet and alert
the court that the sealed records require special handling.

Citation of Rules Affected by this Order: Amending WAC
263-12-01501 (1) and (6), 263-12-115 (2)(d), 263-12-117(4),
263-12-11801(2), 263-12-145, and 263-12-170.

Statutory Authority for Adoption: RCW 51.52.020.

Adopted under notice filed as WSR 23-19-036 [24-19-013] on Octo-
ber 4, 2023 [September 5, 2024].

Changes Other than Editing from Proposed to Adopted Version:
Change made to WAC 263-12-170. In the original proposal, we proposed
to require the parties to obtain a court order before we would release
sealed documents. After receiving a comment on 1it, we changed the lan-
guage from the proposal in the CR-102. The aim of this rule making is
to ensure that we don't casually submit sealed records to the court
when a party appeals a board decision to the court. The concern is
that sealed documents submitted to the court might be publicly availa-
ble without special handling by the court and we want to minimize the
risk of that occurring. Sealed documents require special handling by
both the board and the court unless otherwise directed by the court.
We carefully considered the written comment we received from the of-
fice of the attorney general. We changed the language to the follow-
ing: "Documents sealed by the board will be maintained by the board
and forwarded to the court consistent with the process outlined in GR
15 (c) (5). In such instances, the board will place the sealed records
in a separate packet and alert the court that the sealed records re-
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qguire special handling." We believe this change will achieve the aim
of the change and will be less costly to the parties.

The second change we made was to correct a clerical error/over-
sight in the proposed language in the CR-102 for the change to WAC
263-12-115 (order of presentation for presumption appeals). We correc-
ted the language to be clear that if the defense presents evidence to
rebut a statutory presumption, the claimant or beneficiary may then
present additional evidence, not just the claimant. That was an obvi-
ous oversight in the CR-102. We added "or beneficiary." This is for
the situation where a claimant is deceased and the beneficiary is the
appealing party.

Number of Sections Adopted in Order to Comply with Federal Stat-

ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental

Entity: New 0, Amended 0, Repealed
Number of Sections Adopted on
Amended 6, Repealed 0.

Number of Sections Adopted in
Reform Agency Procedures: New O,

Amended 6,

0.

the Agency's own Initiative: New O,

Order to Clarify, Streamline,
Repealed O.

or

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: November 8, 2024.

Brian O. Watkins
Chief Legal Officer

0TS-5832.2
AMENDATORY SECTION (Amending WSR 23-23-010, filed 11/1/23, effective
12/2/23)

WAC 263-12-01501 Communications and filing with the board. (1)
Where to file communications with the board. ( (Exeept—as—preovided
I1sewhere—dn—this seetion)) All written communications shall be filed
with the board at its headguarters in Olympla, Washlngton ( (WiER
PR I i N NI N o oo B = £ + 1 EIEAWA PR SR N PR BV R R P NN i P A+ —~ ENEPN
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(2) Methods of filing. Unless otherwise provided by statute or

these rules any written communication may be filed with the board by
using one of four methods: Personally, by mail, by telephone facsim-
ile, or by electronic filing. Failure of a party to comply with the
filing methods selected by the party for use under this section, or as
otherwise set forth in these rules or statute for filing written com-
munications may prevent consideration of a document.

(a) Filing personally. The filing of a written communication with
the board personally is accomplished by delivering the written commu-
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nication to an employee of the board at the board's headgquarters in
Olympia during customary office hours.

(b) Filing by mail. The filing of a written communication with
the board is accomplished by mail when the written communication is
deposited in the United States mail, properly addressed to the board's
headquarters in Olympia and with postage prepaid. Where a statute or
rule imposes a time limitation for filing the written communication,
the party filing the same should include a certification demonstrating
the date filing was perfected as provided under this subsection. Un-
less evidence is presented to the contrary, the date of the United
States postal service postmark shall be presumed to be the date the
written communication was mailed to the board.

(c) Filing by telephone facsimile.

(1) The filing of a written communication with the board by tele-
phone facsimile is accomplished when a legible copy of the written
communication is reproduced on the board's telephone facsimile equip-
ment during the board's customary office hours. All facsimile communi-
cations must be filed with the board via fax numbers listed on the
board's website.

(ii) The hours of staffing of the board's telephone facsimile
equipment are the board's customary office hours. Documents sent by
facsimile communication comments outside of the board's customary of-
fice hours will be deemed filed on the board's next business day.

(iii) Any written communication filed with the board by telephone
facsimile should be preceded by a cover page identifying the party
making the transmission, listing the address, telephone and telephone
facsimile number of such party, referencing the appeal to which the
written communication relates, and indicating the date of, and the to-
tal number of pages included in, such transmission. A separate trans-
mission must be used for each appeal. Transmissions containing more
than one docket number will be rejected and filing will not be accom-
plished, unless the multiple docket numbers have been previously con-
solidated by the board.

(iv) The party attempting to file a written communication by tel-
ephone facsimile bears the risk that the written communication will
not be received or legibly printed on the board's telephone facsimile
equipment due to error in the operation or failure of the egquipment
being utilized by either the party or the board.

(v) The board may require a party to file an original of any
document previously filed by telephone facsimile.

(d) Electronic filing. Electronic filing is accomplished by using
the electronic filing link on the board's website. Communication sent
by email will not constitute or accomplish filing. Communication filed
using the board's website outside of the board's customary office
hours will be deemed filed on the board's next business day. A sepa-
rate transmission must be used for each appeal. Transmissions contain-
ing more than one docket number will be rejected and filing will not
be accomplished, unless the multiple docket numbers have been previ-
ously consolidated by the board.

(3) Electronic filing of a notice of appeal. A notice of appeal
may be filed electronically when using the appropriate form for elec-
tronic filing of appeals as provided on the board's website. An elec-
tronic notice of appeal is filed when it is received by the board's
designated computer during the board's customary office hours pursuant
to WAC 263-12-015. Appeals received via the board's website outside of
the board's customary office hours will be deemed filed on the board's
next business day. The board will issue confirmation to the filing
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party that an electronic notice of appeal has been received. The board
may reject a notice of appeal that fails to comply with the board's
filing requirements. The board will notify the filing party of the re-
jection.

(4) Electronic filing of application for approval of claim reso-
lution settlement agreement. An application for approval of claim res-
olution settlement agreement must be filed electronically using the
form for electronic filing of applications for approval of claim reso-
lution settlement agreement as provided on the board's website. An
electronic application for approval of claim resolution settlement
agreement is filed when received by the board's designated computer
during the board's customary office hours pursuant to WAC 263-12-015.
Applications received by the board via the board's website outside of
the board's customary office hours will be deemed filed on the board's
next business day. The board will issue confirmation to the filing
party that an electronic application for approval of claim resolution
settlement agreement has been received. An electronic copy of the
signed agreement for claim resolution settlement agreement must be
submitted as an attachment to the application for approval. The board
will reject an application for approval of claim resolution settlement
agreement that fails to comply with the board's filing requirements.
The board will notify the filing party of the rejection.

(5) Sending written communication. All correspondence or written
communication filed with the board pertaining to a particular case,
before the entry of a proposed decision and order, should be sent to
the attention of the industrial appeals judge assigned to the case.
Interlocutory appeals should be sent to the attention of the chief in-
dustrial appeals judge. In all other instances, written communications
shall be directed to the chief legal officer of the board.

(6) Form and service requirements. Any written communications
with the board concerning an appeal should reference the docket number
assigned by the board to the appeal, if known. Written communication
shall not include personal identifiers including Social Security num-
bers (last four digits if necessary), financial account numbers (last
four digits if necessary), and driver's license numbers, and as de-
scribed in GR 31. If present, the filing party shall redact such per-
sonal identifiers (completely removed, not masked). The responsibility
for redacting personal identifiers rests solely with counsel and the
parties. Copies of any written communications filed with the board
shall be served on all other parties or their representatives of re-
cord, and the original shall demonstrate compliance with the require-
ment to serve all parties. Where service is accomplished electronical-
ly (for example, facsimile or email), the proof of service must in-
clude language certifying that an electronic agreement exists (for ex-
ample, "per electronic service agreement"). All written communications
with the board shall be on paper 8 1/2" x 11" in size.

AMENDATORY SECTION (Amending WSR 23-23-010, filed 11/1/23, effective
12/2/23)

WAC 263-12-115 Procedures at hearings. (1) Industrial appeals
judge. All hearings shall be conducted by an industrial appeals judge
who shall conduct the hearing in an orderly manner and rule on all
procedural matters, objections and motions.

(2) Order of presentation of evidence.
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(a) In any appeal under either the Industrial Insurance Act, the
Worker and Community Right to Know Act, or the Crime Victims Compensa-
tion Act, the appealing party shall initially introduce all evidence
in his or her case-in-chief except that in an appeal from an order of
the department that alleges fraud or willful misrepresentation the de-
partment or self-insured employer shall initially introduce all evi-
dence in its case-in-chief.

(b) In all appeals subject to the provisions of the Washington
Industrial Safety and Health Act, the department shall initially in-
troduce all evidence in its case-in-chief.

(c) After the party with the initial burden has presented his or
her case-in-chief, the other parties may then introduce the evidence
necessary to their cases-in-chief. In the event there is more than one
other party, they may either present their cases-in-chief successively
or may join in their presentation. Rebuttal evidence shall be received
in the same order. Witnesses may be called out of turn in contraven-
tion of this rule only by agreement of all parties.

(d) If a claimant or beneficiary appeals a determination reject-
ing an industrial insurance claim and asserts that a statutory pre-
sumption applies, and the assertion is disputed, the appealing party
will first present evidence in support of that assertion. The employer
or the department may then present evidence in opposition of the as-
sertion that a presumption applies. The judge shall then rule on
whether a presumption applies. If a presumption applies, the depart-
ment or employer may present evidence to rebut the statutory presump-
tion. The claimant or beneficiary may then present additional evi-
dence. Nothing in this subsection prohibits the industrial appeals
judge from consolidating or bifurcating trial to decide issues or ap-
peals, consistent with CR 42.

(3) Objections and motions to strike. Objections to the admission
or exclusion of evidence shall be in short form, stating the legal
grounds of objection relied upon. Extended argument or debate shall
not be permitted.

(4) Rulings. The industrial appeals judge on objection or on his
or her own motion shall exclude all irrelevant or unduly repetitious
evidence and statements that are inadmissible pursuant to WAC
263-12-095(5) . All rulings upon objections to the admissibility of
evidence shall be made in accordance with rules of evidence applicable
in the superior courts of this state.

(5) Interlocutory appeals to the board - Confidentiality of trade
secrets. A direct appeal to the board shall be allowed as a matter of
right from any ruling of an industrial appeals judge adverse to the
employer concerning the confidentiality of trade secrets in appeals
under the Washington Industrial Safety and Health Act.

(6) Interlocutory review by a chief industrial appeals judge.

(a) Except as provided in subsection (5) of this section inter-
locutory rulings of the industrial appeals judge are not subject to
direct review by the board. A party to an appeal or a witness who has
made a motion to gquash a subpoena to appear at board related proceed-
ings, may within five working days of receiving an adverse ruling from
an industrial appeals judge request a review by a chief industrial ap-
peals judge or his or her designee. Such request for review shall be
in writing and shall be accompanied by an affidavit in support of the
request and setting forth the grounds for the request, including the
reasons for the necessity of an immediate review during the course of
conference or hearing proceedings. Within 10 working days of receipt
of the written request, the chief industrial appeals judge, or desig-
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nee, may decline to review the ruling based upon the written request
and supporting affidavit; or, after such review as he or she deems ap-
propriate, may either affirm or reverse the ruling, or refer the mat-
ter to the industrial appeals judge for further consideration.

(b) Failure to request review of an interlocutory ruling shall
not constitute a waiver of the party's objection, nor shall an unfav-
orable response to the request preclude a party from subsequently re-
newing the objection whenever appropriate.

(c) No conference or hearing shall be interrupted for the purpose
of filing a request for review of the industrial appeals judge's rul-
ings; nor shall any scheduled proceedings be canceled pending a re-
sponse to the request.

(7) Recessed hearings. Where, for good cause, all parties to an
appeal are unable to present all their evidence at the time and place
originally set for hearing, the industrial appeals judge may recess
the hearing to the same or a different location so as to insure that
all parties have reasonable opportunity to present their respective
cases. No written "notice of hearing" shall be required as to any re-
cessed hearing.

(8) Failure to present evidence when due.

(a) If any party is due to present certain evidence at a hearing
or recessed hearing and, for any reason on its part, fails to appear
and present such evidence, the industrial appeals judge may conclude
the hearing and issue a proposed decision and order on the record, or
recess or set over the proceedings for further hearing for the receipt
of such evidence.

(b) In cases concerning Washington Industrial Safety and Health
Act citations, a failure to appear by the person and/or party who
filed the appeal is deemed to be an admission of the validity of any
citation, abatement period, or penalty issued or proposed, and consti-
tutes a waiver of all rights except the right to receive a copy of the
decision.

(c) In cases concerning willful misrepresentation, the industrial
appeals judge may proceed with the hearing, receive evidence, and is-
sue a proposed decision and order without requirement of further no-
tice to the appealing party who fails to appear.

(9) Offers of proof in colloquy. When an objection to a question
is sustained an offer of proof in gquestion and answer form shall be
permitted unless the question is clearly objectionable on any theory
of the case.

(10) Hearing format. Hearings generally occur by contemporaneous
transmission from different locations (for example, video or tele-
phone) . Participants may request to appear in person. If the parties
disagree on the format for the hearing, the industrial appeals judge
will determine the format for the hearing, and may consider the fol-
lowing nonexclusive factors:

* The need to weigh a witness's demeanor or credibility.

e Difficulty in handling documents and exhibits.

* The number of parties participating in the hearing.

* Whether any of the testimony will need to be interpreted.

e Ability of the witness to travel.

* Feasibility of taking a perpetuation deposition.

e Availability of quality telecommunications equipment and serv-
ice.

The industrial appeals judge presiding at the hearing will swear
in the witness testifying by telephone or video as if the witness ap-
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peared in person at the hearing. For rules relating to telephone or
video deposition testimony, see WAC 263-12-117.

AMENDATORY SECTION (Amending WSR 23-23-010, filed 11/1/23, effective
12/2/23)

WAC 263-12-117 Perpetuation depositions. (1) Evidence by depo-
sition. The industrial appeals judge may permit or require the perpet-
uation of testimony by deposition, subject to the applicable provi-
sions of WAC 263-12-115. Such ruling may only be given after the in-
dustrial appeals judge gives due consideration to:

(a) The complexity of the issues raised by the appeal;

(b) The desirability of having the witness's testimony presented
at a hearing;

(c) The costs incurred by the parties in complying with the rul-
ing; and

(d) The fairness to the parties in complying with the ruling.

(2) Deposition format: When testimony is taken by perpetuation
deposition, a party or witness, representative, or other participant
may participate, and testimony may be presented, in person or by con-
temporaneous transmission from a different location (telephone or vid-
eo) if all parties agree. If there is no agreement, the industrial ap-
peals judge may consider the following nonexclusive factors when de-
termining the format by which participation occurs:

* The need of a party to observe a witness's demeanor.

Difficulty in handling documents and exhibits.

The number of parties participating in the deposition.

Whether any of the testimony will need to be interpreted.
Ability of the witness to travel.

Availability of quality telecommunications equipment and serv-

ice.

If a perpetuation deposition is taken by telephone or video, the
court reporter transcribing the deposition is authorized to swear in
the deponent, regardless of the deponent's location within or outside
the state of Washington.

(3) The industrial appeals judge may require that depositions be
taken and published within prescribed time limits. The time limits may
be extended by the industrial appeals judge for good cause. Each party
shall bear its own costs except when the industrial appeals judge al-
locates costs to parties or their representatives. If a party takes a
deposition under this section, but elects not to file the deposition
as evidence in the appeal, the party shall provide written notice to
the assigned industrial appeals judge and all other parties prior to
the deposition filing deadline.

(4) The ((party)) court reporter filing a deposition must submit
the stenographically reported and transcribed deposition, certifica-
tion, and exhibits in an electronic format in accordance with proce-
dures established by the board. The following requirements apply to
the submission of depositions:

(a) Video depositions will not be considered as part of the re-
cord on appeal;

(b) The electronic deposition transcript must be submitted in
searchable pdf format that is accessible to persons with disabilities
(including, but not limited to, being compatible with screen readers
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such as JAWS, NVDA, Narrator for Windows, VoiceOver for Apple, and
TalkBack for Android);

(c) Exhibits to the deposition must be filed electronically as a
single attachment separate from the deposition transcript and certifi-
cation;

(d) Any media exhibit (audio or video) must meet the requirements
set forth in WAC 263-12-116; and

(e) If the deposition is not transcribed in a reproducible format
that is accessible to persons with disabilities, or not properly sub-
mitted, it may be excluded from the record.

(5) Procedure at deposition. Unless the parties stipulate or the
industrial appeals judge determines otherwise all depositions permit-
ted to be taken for the perpetuation of testimony shall be taken sub-
ject to the following conditions:

(a) That all motions and objections, whether to form or other-
wise, shall be raised at the time of the deposition and if not raised
at such time shall be deemed waived.

(b) That all exhibits shall be marked and identified at the time
of the deposition and, if offered into evidence, appended to the depo-
sition.

(c) That the deposition be published without necessity of further
conference or hearing at the time it is received by the industrial ap-
peals Jjudge.

(d) That all motions, including offers to admit exhibits and ob-
jections raised at the time of the deposition, shall be ruled upon by
the industrial appeals judge in the proposed decision and order.

(e) That the deposition may be appended to the record as part of
the transcript, and not as an exhibit, without the necessity of being
retyped into the record.

AMENDATORY SECTION (Amending WSR 14-24-105, filed 12/2/14, effective
1/2/15)

WAC 263-12-11801 Motions that are dispositive—Motion to dis-
miss; motion for summary Jjudgment; voluntary dismissal. (1) Motion to
dismiss.

(a) General. A party may move to dismiss another party's appeal
on the asserted basis that the notice of appeal fails to state a claim
on which the board may grant relief. The board will consider the
standards applicable to a motion made under CR 12 (b) (6) of the Wash-
ington superior court's civil rules. Examples of other grounds for a
motion to dismiss include, but are not limited to, a lack of Jjurisdic-
tion, failure to present evidence when due, and failure to present a
prima facie case.

(b) Time for filing motion to dismiss. A motion to dismiss for
lack of jurisdiction should be filed as early as possible to avoid un-
necessary litigation. In all cases other than appeals under the Wash-
ington Industrial Safety and Health Act, a motion to dismiss for fail-
ure to present evidence when due may be made if the appealing party
fails to appear at an evidentiary hearing held pursuant to due and
proper notice. A motion to dismiss for failure to present a prima fa-
cie case may be made at any time prior to closure of the record.

(c) Response. A party who opposes a written motion to dismiss may
file a response within ((fer)) 10 days after service of the motion, or
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at such other time as may be set by the industrial appeals judge. The
industrial appeals judge may allow oral argument.

(2) Motion for summary judgment.

(a) General. A party may move for summary Jjudgment of one or more
issues in the appeal if the pleadings filed in the proceeding, togeth-
er with any properly admissible evidentiary support (e.g., affidavits
or declarations conforming to the requirements of ((REWSBAF2085))
chapter 5.50 RCW, fact stipulations, matters of which official notice
may be taken), show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of
law. In considering a motion made under this subsection, the industri-
al appeals judge will consider the standards applicable to a motion
made under CR 56 of the Washington superior court's civil rules.

(b) Oral argument. All summary judgment motions will be decided
after oral argument, unless waived by the parties. The assigned indus-
trial appeals judge will determine the length of oral argument al-
lowed. Summary Jjudgment motions must be heard more than ((feuwrteen))
14 calendar days before the hearing on the merits unless leave is
granted by the industrial appeals judge. The time and date for hearing
shall be scheduled in advance by contacting the judicial assistant for
the assigned industrial appeals judge.

(c) Dates for filing. The deadlines to file and serve a motion
for summary Jjudgment and opposing and reply documents shall be as set
forth in CR 56 unless the industrial appeals judge establishes differ-
ent deadlines in the litigation order.

(3) Motion for voluntary dismissal - General. The party who filed
the appeal may move to have the appeal voluntarily dismissed in ac-
cordance with CR 41 (a) at any time.

AMENDATORY SECTION (Amending WSR 18-24-123, filed 12/5/18, effective
1/5/19)

WAC 263-12-145 Petition for review. (1) Time for filing. Within
( (Ewernty)) 20 days from the date of communication of the proposed de-
cision and order to the parties or their representatives of record,
any aggrieved party may file with the board a written petition for re-
view. When a petition for review is filed, the failure of any party
not aggrieved by the proposed decision and order to file a petition
for review shall not be deemed a waiver by such party of any objec-
tions or irregularities disclosed by the record.

(2) A petition for review must be filed separately. A petition
for review must be filed separately from any other pleading or commu-
nication with the board and must note "periTion ror REview" prominently on
the first page of the submission.

(3) Extensions of time.

(a) The board may extend the time for filing a petition for re-
view upon written request of a party filed within ((fwerntsy)) 20 days
from the date of communication of the proposed decision and order to
the parties or their representatives of record. Such extension of
time, i1if granted, will apply to all parties to the appeal. Further ex-
tensions of time beyond any initial extension may be allowed only if
an application for further extension is filed within ((&wenty)) 20
days from the date of communication of the proposed decision and order
to the parties or their representatives of record or the board, on its
own motion or at the request of a party, acts to further extend the
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time for filing a petition for review before the prior extended time
for filing a petition for review has expired.

(b) An unrepresented limited-English-proficient party may file a
request for translation of a proposed decision and order. A request
for translation of a proposed decision and order by an unrepresented
limited-English-proficient party that the board received within the
time frame for a petition for review will also be treated as a request
for extension of time. When the board receives and mails the transla-
ted proposed decision and order, the board will also extend the time
for filing a petition for review for all parties for an additional
((£hirty)) 30 days.

(4) Contents. A petition for review shall set forth in detail the
grounds for review. A party filing a petition for review waives all
objections or irregularities not specifically set forth therein. A
general objection to findings of fact on the ground that the weight of
evidence is to the contrary shall not be considered sufficient compli-
ance, unless the objection shall refer to the evidence relied upon in
support thereof. A general objection to all evidentiary rulings ad-
verse to the party shall be considered adequate compliance with this
rule. If legal issues are involved, the petition for review shall set
forth the legal theory relied upon and citation of authority and/or
argument in support thereof. The board shall, at the request of any
party, provide a copy of the transcript of testimony and other pro-
ceedings at the hearing. The requesting party shall sign an acknowl-
edgment that receipt of the transcript of proceedings shall constitute
compliance by the board with any statute requiring service on the par-
ty of a certified copy of the testimony.

(5) Action by board on petition for review.

(a) After receipt of a petition for review, the board shall enter
an order within ((&wenty)) 20 days either:

(1) Denying the petition for review, in which case the proposed
decision and order shall become the final order of the board((+)); or

(ii) Granting the petition for review, in which case the board
shall within ((ere—hundred—aand—eighty)) 180 days from the date the pe-
tition for review was filed issue a final decision and order based
upon its review of the record.

(b) After ((ewenty)) 20 days of receipt. If a petition for review
is not acted upon by the board, it shall be deemed to have been gran-
ted.

(c) Remands for further hearing.

After review of the record, the board may set aside the proposed
decision and order and remand the appeal to the hearing process, with
instructions to the industrial appeals judge to whom the appeal is as-
signed on remand, to dispose of the matter in any manner consistent
with chapter 263-12 WAC.

(6) Reply to petition for review. Any party may, within ((fesn))
10 days of receipt of the board's order granting review, submit a re-
ply to the petition for review, a written brief, or a statement of po-
sition regarding the matters to which objections were made, or the
board may, on its own motion, require the parties to submit written
briefs or statements of position or to appear and present oral argu-
ment regarding the matters to which objections were made, within such
time and on such terms as may be prescribed.
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AMENDATORY SECTION (Amending WSR 21-15-042, filed 7/14/21, effective
8/14/21)

WAC 263-12-170 Appeals to superior court—Certification of re-
cord. Upon receipt of a copy of notice of appeal to superior court
from a board order, served upon the board by the appealing party pur-
suant to RCW 51.52.110, 7.68.110, 51.48.131, 34.05.542 or 49.17.150,
the chief legal officer or his or her designee shall certify the re-
cord made before the board to the court pursuant to the provisions of
RCW 51.52.110, 7.68.110, 51.48.131, 34.05.566 or 49.17.150. Copies of
such record (except nonreproducible exhibits) shall be furnished to
all parties to the proceedings before the board. Documents sealed by
the board will be maintained by the board and forwarded to the court
consistent with the process outlined in GR 15(c¢) (5). In such instan-
ces, the board will place the sealed records in a separate packet and
alert the court that the sealed records require special handling.
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WSR 24-23-058
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed November 15, 2024, 2:57 p.m., effective January 1, 2025]

Effective Date of Rule: January 1, 2025.

Purpose: The developmental disabilities administration (DDA)
amended sections in chapter 388-828 WAC (the supports intensity scale
(SIS-A) portions of the DDA assessment) to align with updates the
American Association of Intellectual and Developmental Disabilities
(AATDD) has made to its SIS-A assessment tool, Second Edition. This
alignment with AAIDD's Second Edition does not impact the algorithm.

Citation of Rules Affected by this Order: Amending WAC
388-828-4060, 388-828-4200, 388-828-4240, 388-828-4260, 388-828-4280,
388-828-4320, 388-828-4380, 388-828-4400, 388-828-4440, 388-828-5460,
388-828-5800, 388-828-5900, 388-828-8060, 388-828-9255, 388-828-9260,
388-828-9560, 388-828-9580, 388-828-9660, 388-828-9670, and
388-828-9680.

Statutory Authority for Adoption: RCW 71A.12.030.

Other Authority: RCW 71A.16.050.

Adopted under notice filed as WSR 24-19-062 on September 16,
2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 20, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 20, Repealed 0.

Date Adopted: November 15, 2024.

Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the page-count limitations of WAC
1-21-040 for appearance in this issue of the Register. It will appear in the 24-24 issue of the Register.
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WSR 24-23-061
PERMANENT RULES

DEPARTMENT OF HEALTH
[Filed November 17, 2024, 11:14 a.m., effective April 1, 2025]

Effective Date of Rule: April 1, 2025.

Purpose: Genetic counselors; amending WAC 246-825-080 to remove
licensure barriers and update rules to align with recent legislation.

The department of health (department) is adopting amendments to
WAC 246-825-080 to waive education, training, experience, and examina-
tion requirements for applicants that qualify for licensure by en-
dorsement to implement RCW 18.130.077.

Under RCW 18.130.077, all disciplining authorities shall waive
education, training, experience, and exam requirements for applicants
who have been credentialed in another state or states with substan-
tially equivalent standards for at least two years immediately preced-
ing their application with no interruption in licensure for longer
than 90 days. The statute also allows disciplining authorities to
choose to waive education, training, experience, and exam requirements
for applicants who have achieved the national credential for their
profession.

To align with RCW 18.130.077, the adopted rules:

* Create a faster pathway to licensure for out-of-state genetic
counselors by waiving the requirement that applicants provide proof of
examination and education for applicants that have been credentialed
in another state with substantially equivalent standards and meet the
requirements in RCW 18.130.077 (1) and (3).

* Add a pathway to Washington licensure for applicants that hold
the national certification with the American Board of Genetic Counsel-
ing (ABGC) or the American Board of Medical Genetics (ABMG) and meet
the requirements in RCW 18.130.077(3).

* Provide clarifying language to create licensure requirements
that are clear and easy to understand.

The adopted rule will streamline and shorten the credentialing
process for genetic counselors, remove barriers to entering and re-
maining in the genetic counselor workforce, and align the section with
RCW 18.130.077.

Citation of Rules Affected by this Order: Amending WAC
246-825-080.

Statutory Authority for Adoption: RCW 18.290.020 and 2SHB 1724
(chapter 425, Laws of 2023), codified as RCW 18.130.077.

Adopted under notice filed as WSR 24-18-007 on August 22, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 1, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 1, Repealed O.

Date Adopted: November 17, 2024.

Kristin Peterson, JD
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Chief of Policy
for Umair A. Shah, MD, MPH
Secretary of Health

OTS-5472.4

AMENDATORY SECTION (Amending WSR 21-02-002, filed 12/23/20, effective
1/23/21)

WAC 246-825-080 Licensure by endorsement. ( (H—Pr—aeopticant
v 10N ~ o PN E A i D B =] 1 r I 1o PRV AT il IR T B D 2P~ B T R = DoNE N
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.

+e))) A genetic counselor license may be issued by endorsement if
the applicant meets the requirements in either subsection (1) or (2)
of this section. An endorsement applicant may also apply for a tempo-
rary practice permit as established under WAC 246-12-050.

(1) An applicant may obtain licensure by endorsement if the ap-
plicant is currently licensed in a state or jurisdiction with substan-
tially equivalent standards and has been licensed for at least the im-
mediately preceding two vears and meets all other reguirements of RCW
18.130.077. The applicant shall submit to the department:

(a) An application on forms provided by the department;

(b) Proof of licensure history that demonstrates compliance with
RCW 18.130.077; and

(c) The appropriate licensing fees required under WAC
246-825-990 (2) .

(2)

o
tHeepermit—as—established—under WAC246—12-050<)) An applicant may

obtain licensure by endorsement if the applicant holds the national
certification with the American Board of Genetic Counseling (ABGC) or
the American Board of Medical Genetics (ABMG) and meets all other re-
gquirements of RCW 18.130.077(3). The applicant shall submit to the de-
partment:

(a) An application on forms provided by the department;

(b) Proof of national certification;

(c) Proof of compliance with RCW 18.130.077(3); and

(d) The appropriate licensing fees required under WAC
246-825-990 (2) .
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(3) If an applicant does not meet the reguirements described in
subsection (1) or (2) of this section, the applicant shall apply for
initial licensure as established under WAC 246-825-060.
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WSR 24-23-062
PERMANENT RULES

DEPARTMENT OF HEALTH
[Filed November 17, 2024, 11:19 a.m., effective July 1, 2025]

Effective Date of Rule: July 1, 2025.

Purpose: Respiratory care practitioner licensure, endorsement,
and temporary permits; reducing barriers. The department of health
(department) is adopting rule amendments to implement section 8 of
2SHB 1724 (chapter 425, Laws of 2023), codified as RCW 18.130.077, to
reduce barriers to entering and remaining in the respiratory care
practitioner (RCP) workforce. Additionally, the department is adopting
amendments to the temporary permit section in response to 2SHB 1009
(chapter 165, Laws of 2023), codified as RCW 18.340.020, to reduce
barriers for military spouses entering and remaining in the RCP work-
force.

The department is adopting revisions to WAC 246-928-560 and add-
ing new WAC 246-928-575 for applicants with a current national certif-
ication to align licensure and endorsement requirements with RCW
18.130.077. The department is adopting these amendments and a new sec-
tion of rule to waive education, training, experience, and exam re-
quirements for applicants who have been credentialed in another state
or states with substantially equivalent standards for at least two
years immediately preceding their application with no interruption in
licensure for longer than 90 days, or for applicants who are certified
by the National Board for Respiratory Care.

The department is also adopting amendments to the temporary prac-
tice permit rule, WAC 246-928-570, to align with RCW 18.340.020, which
requires temporary permits to be issued for no less than 180 days for
military spouses. The adopted amendments extend the length of time a
temporary practice permit is issued for from 90 days to 180 days for
all applicants, not just military spouses.

The purpose of the adopted amendments includes removing barriers
to obtaining full licensure, entering and remaining in the RCP work-
force, and streamline and shorten the credentialing process.

After the public rules hearing on October 16, 2024, the depart-
ment made corrections to the rule language to align with RCW
18.130.075 temporary practice permits for health professions. The
changes made to the rule language are a result of identifying incon-
sistency in the proposed rule language with RCW 18.130.075 and were
made for consistency and clarity purposes. The changes are described
below.

Citation of Rules Affected by this Order: New WAC 246-928-575;
and amending WAC 246-928-560 and 246-928-570.

Statutory Authority for Adoption: RCW 18.89.050, 2SHB 1724 (chap-
ter 425, Laws of 2023), codified as RCW 18.130.077, and 2SHB 1009
(chapter 165, Laws of 2023), codified as RCW 18.340.020.

Adopted under notice filed as WSR 24-18-010 on August 22, 2024.

Changes Other than Editing from Proposed to Adopted Version: In
WAC 246-928-570 Temporary practice permits for applicants credentialed
out-of-state, the following language was removed from subsection
(1) (d): "verification of completion of the required education and ex-
amination as specified in WAC 246-928-520 and WAC 246-928-540." This
language was removed because it i1s inconsistent with RCW 18.130.075,
which does not require applicants for a temporary permit [to] provide
proof of their education and examination prior to being issued a tem-
porary permit.
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Also in WAC 246-928-570, the following language was removed from
subsection (4): "A temporary permit holder is subject to the same edu-
cation and examination requirements as required in WAC 246-928-520 and
246-928-540." This language was removed because of inconsistency with
RCW 18.130.075 as some applicants applying for a temporary permit un-
der endorsement rules may not be subject to those education and exam
requirements.

A final cost-benefit analysis is available by contacting Kathy

Weed, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4883, TTY
711, email kathy.weed@doh.wa.gov, website www.doh.wa.gov.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 2, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 2, Repealed O.

Date Adopted: November 17, 2024.

Kristin Peterson, JD

Chief of Policy

for Umair A. Shah, MD, MPH
Secretary of Health

OTS-5532.5

AMENDATORY SECTION filed 5/9/22, effective

7/1/22)

(Amending WSR 22-11-013,

WAC 246-928-560 Licensure for persons credentialed out-of-state.
An applicant who is currently or was previously credentialed in anoth-

er state ((er—uwrisdietiorn)) may qualify for licensure in Washington
state. :

((¥e—be—eeﬁs%defed—éef—%%eeﬁSﬁfeT
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(1) For those credentialed in another state or states with sub-
stantially equivalent standards to Washington for at least two years
immediately preceding their application, the applicant shall meet all
regquirements in RCW 18.130.077 and submit:

(a) A completed application on forms provided by the department;

(b) The required application fee; and

(c) Verification from another United States jurisdiction attest-
ing that the applicant has a current license in good standing.

(2) For applicants licensed less than two yvears in a state with
substantially equivalent standards at the time of application, 1i-
censed in a state that is not substantially equivalent to Washington,
or expired in another state: The applicant must comply with the re-
guirements for licensure as specified in chapter 18.89 RCW and WAC
246-928-420.

(3) An applicant who has completed at least a two-year program
recognized by the Canadian Society of Respiratory Therapists (CSRT) in
their current list, or any previous lists, and ((keawe)) has passed the
CSRT registry examination; or ((kave)) has been issued a registration
by the CSRT are considered to have met the educational and examination
requirements in this chapter. A Canadian applicant ((s—a¥e)) 1is re-
quired to submit verification directly from CSRT, as well as all of

the information listed ( (akeove—for—applticantsticensedin—another—Fu—
risdietion)) in WAC 246-928-420(1).

AMENDATORY SECTION (Amending WSR 22-11-013, filed 5/9/22, effective
7/1/22)

WAC 246-928-570 Temporary practice permits for applicants cre-
dentialed out-of-state. (1) An applicant who is currently ((er—was
previousty)) credentialed in another state or jurisdiction substan-
tially equivalent standards to Washington may qualify for a temporary
practice permit while pending licensure in Washington state. Appli-
cants must submit the following documentation to be considered for a
temporary practice permit:

(a) A completed application on forms provided by the department
with the request for a temporary practice permit indicated;

(b) An application fee and a temporary practice permit fee as
specified in WAC 246-928-990; and

(c) Written verification directly from all states or jurisdic-
tions in which the applicant is or was licensed, attesting that the
applicant has or had a license in good standing and is not subject to
charges or disciplinary action for unprofessional conduct or impair-
ment ( (—arnd

th—Ferifiea comptetion—of the—reqguir
amiratior—as—speeified 3 WAC246-028-520) ) .

(2) The department shall issue a one-time-only temporary practice
permit unless the department determines a basis for denial of the 1i-
cense or issuance of a conditional license.

(3) The temporary permit shall expire upon the issuance of a 1li-
cense by the department, initiation of an investigation by the depart-
ment, or within ((86)) 180 days, whichever occurs first. The permit
shall not be extended beyond the expiration date.

(4) Issuance of a temporary practice permit does not ensure that

the department will grant a full license. ((Femporarypermit—heolders

(O
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NEW SECTION

WAC 246-928-575 Applicants currently holding national certifica-
tion. An applicant who holds national certification as a registered
respiratory therapist from the National Board of Respiratory Care, or
its predecessor organization, may be granted Washington licensure upon
proof of current national certification in good standing that meets
all of the requirements in RCW 18.130.077(3). The applicant shall sub-
mit to the department:

(1) An application on forms provided by the department;

(2) Proof of national certification;

(3) Proof of compliance with RCW 18.130.077(3); and

(4) The appropriate licensing fees required under WAC
246-928-990.
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WSR 24-23-065
PERMANENT RULES
COLUMBIA BASIN COLLEGE

[Filed November 18, 2024,

Effective Date of Rule:
Purpose: On April 19, 2024,

9:40 a.m., effective December 19,

2024]

Thirty-one days after filing.
the United States Department of Edu-

cation released its final rule under Title IX. This rule requires in-
stitutions of higher education to adopt student disciplinary proce-

dures addressing sex discrimination,

Citation of Rules Affected by
1325-110-020 and 132S-110-030.

Statutory Authority for Adoption:

Adopted under notice filed as

2024.

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed 0.

Number of Sections Adopted at
Entity: New 0, Amended 0, Repealed

Number of Sections Adopted on
Amended 0, Repealed 0.

Number of Sections Adopted in
Reform Agency Procedures: New O,

Amended 2,

including sex-based harassment.
this Order: Amending WAC

RCW 28B.50.140.

WSR 24-20-040 on September 24,

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.

the Agency's own Initiative: New O,
Order to Clarify, Streamline,
Repealed O.

or

Number of Sections Adopted using Negotiated Rule Making: New O,

Amended 0,
0;

Repealed 0;

Date Adopted: November 18,

Pilot Rule Making: New O,
or Other Alternative Rule Making: New O,
2024.

Amended 0, Repealed
Amended 0, Repealed O.

Corey Osborn

Vice President of Human Resources and Legal Affairs

OTS-5644.1

AMENDATORY SECTION
12/11/20)

WAC 132S-110-020 Prohibited conduct under Title IX.

RCW 28B.50.140(13)
1972, 20 U.S.C. Sec.

and Title IX of
1681,

tions against a student who commits,
or assists another person to commit,
sex discrimination."

abets,
act (s)

incites, encourages,
of " ( (sexgat—horassment))

(Amending WSR 20-23-031,

filed 11/10/20, effective

Pursuant to
the Education Amendments Act of

the college may impose disciplinary sanc-

attempts to commit, or aids,

an

For purposes of this procedure, ( (&

the—following—conduets

"
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“3+—Sexuval assault—Sexuvatl assauttiretuodes—+theFfollowing con—

dguet+s)) "sex discrimination" which includes sex—-based harassment, oc-—
curs when a respondent causes more than de minimis harm to an individ-
ual by treating them differently from an otherwise similarly situated
individual based on:

(1) Sex stereotypes;

(2) Sex characteristics;

(3) Pregnancy or related conditions;

(4) Sexual orientation; and

(5) Gender identity.

For the purpose of this procedure, "sex-based harassment" is a
tyvpe of sex discrimination that occurs when a respondent engages in
the following discriminatory conduct on the basis of sex:

(6) Quid pro quo harassment. An emplovyee, agent, or other person
authorized by the college to provide an aid, benefit, or service under
the college's education program or activity explicitly or impliedly
conditioning the provision of such an aid, benefit, or service on a
person's participation in unwelcome sexual conduct.

(7) Hostile environment. Unwelcome sex-based conduct that, based
on the totality of the circumstances, is subjectively and objectively
offensive and is so severe or pervasive that it limits or denies a
person's ability to participate in or benefit from the recipient's ed-
ucation program or activity (i.e., creates a hostile environment).
Whether a hostile environment has been created is a fact-specific in-
gquiry that includes consideration of the following:

(a) The degree to which the conduct affected the complainant's
ability to access the recipient's education program or activity;

(b) The type, frequency, and duration of the conduct;

(c) The parties' ages, roles within the recipient's education
program or activity, previous interactions, and other factors about
each party that may be relevant to evaluating the effects of the con-
duct;

(d) The location of the conduct and the context in which the con-
duct occurred; and

(e) Other sex-based harassment in the recipient's education pro-
gram or activity.

(8) Sexual violence includes the following conduct:

(a) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(c) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister either wholly or half re-
lated. Descendant includes stepchildren and adopted children under the
age of ((eteghteen)) 18.

(d) Statutory rape. ( (Consensual sexgal interecourse between some—

2N Ik 1o 2 et n o 7Aoo £
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age—ef—sixteen+)) Nonforcible sexual intercourse with a person who is
under the statutory age of consent.

((#4)>)) (9) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sexual as-
sault, or stalking committed by a person with whom the victim shares a
child in common, by a person who is cohabitating with or has cohabita-
ted with the victim as a spouse, by a person similarly situated to a
spouse of the victim under the domestic or family violence laws of the
state of Washington, or by any other person against an adult or youth
victim who is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW 26.50.010.

((#5F)) (10) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sexual as-
sault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(b) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(1) The length of the relationship;

(ii) The type of relationship; and

(iii) The frequency of interaction between the persons involved
in the relationship.

((#6¥)) (11) Stalking. Engaging in a course of conduct directed
at a specific person that would cause a reasonable person to fear for
their safety or the safety of others, or suffer substantial emotional
distress.

AMENDATORY SECTION (Amending WSR 20-23-031, filed 11/10/20, effective
12/11/20)

WAC 132S-110-030 Title IX jurisdiction. (1) This procedure ap-
plies only if the alleged misconduct:
(a) ((ceeurred—an—+the United Statess

[~ M + o + A £ a0+ o n £ T+ 1 T o sz ] havr o am n i et 1+
\u/ T ) CTT A8 R S N R R N WS S W A § A L 1T C 1T 7YX =) T T 1TTCT TS O TIIT TTC (@ ye) 1T1TTCT
termis—defined in—+this proecedures)) Meets the definition of sex dis-

crimination, sex-based harassment, or retaliation as defined in this
disciplinary procedure, including causing more than de minimis harm to
the complainant;

(b) Occurred in the United States or interfered with the complai-
nant's ability to access or participate in the college's educational
programs or activities in the United States; and

(c) Occurred during a college educational program or activity, or
interferes with the complainant's ability to access or participate in
the college's educational programs or activities.

(2) For purposes of this procedure, an "educational program or
activity" is defined as all operations of the college, including loca-
tions, events, or circumstances over which the college exercised sub-
stantial control over both the respondent and the context in which the
alleged sexual harassment occurred. This definition includes any
building owned or controlled by a student organization that is offi-
cially recognized by the college.

(3) Proceedings under this procedure must be dismissed if the Ti-
tle IX coordinator or designee determines that one or all of the re-
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gquirements of subsection (1) (a) through (c) of this section have not
been met. Dismissal under this procedure does not prohibit the college
from addressing allegations or taking disciplinary action against con-
duct that violates provisions of the college's student conduct code,
chapter 132S5-100 WAC, federal or state law, or other college policies.

(4) If the Title IX coordinator or designee determines the facts
in the investigation report are not sufficient to support Title IX ju-
risdiction and/or does not constitute a Title IX violation, the Title
IX coordinator or designee will issue a notice of dismissal in whole
or part to both parties explaining why some or all of the Title IX
claims have been dismissed.
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WSR 24-23-066
PERMANENT RULES

COLUMBIA BASIN COLLEGE
[Filed November 18, 2024, 9:43 a.m., effective December 19, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To bring Columbia Basin College's student conduct code
(code) into compliance with a new final rule governing sex discrimina-
tion grievance procedure recently adopted by the United States Depart-
ment of Education and to update the code to ensure its prohibited con-
duct and procedures adequately protect the interests of the college
community and the constitutional and procedural rights of individual
students.

Citation of Rules Affected by this Order: Amending chapter
1325-100 WAC.

Statutory Authority for Adoption: RCW 28B.50.140.

Adopted under notice filed as WSR 24-20-037 on September 24,
2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 34, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: November 18, 2024.

Corey Osborn
Vice President of Human Resources and Legal Affairs

OTS-5661.3

AMENDATORY SECTION (Amending WSR 20-23-031, filed 11/10/20, effective
12/11/20)

WAC 132S-100-030 Definitions. Advisor - A person of the com-
plainant's or respondent's choosing who can accompany the complainant
or respondent to any conduct related meeting or proceeding. ((Fhis
noaranrn N~ N o ~~117 or mir-] z EPSIEE SO I~ NP BN T 2N T 2N I B~ — 2 oo ))
t/\_/J.QUJ.l CaOlTIrToT T =9 &/U_L_L\_/\_j\_/ \_/llltJ_LU_Y\_/\_/ g = WL CTTITITI T SO LTV O LTV T LTT CITI C OO T e

Assembly - Any overt activity engaged in by one or more persons,
the object of which is to gain publicity, advocate a view, petition
for a cause or disseminate information to any person, persons or group

of persons.

Board of trustees - The board of trustees of Community College
District No. 19, state of Washington.
Bullying - Physical or verbal abuse, repeated over time, and in-

volving a power imbalance between the aggressor and victim.
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Business day - A weekday, excluding weekends and college holi-
days.

College - Columbia Basin College, established within Community
College District No. 19, state of Washington.

College facilities - Any and all real property controlled or op-
erated by the college, including all buildings and appurtenances af-
fixed thereon or attached thereto.

College premises - All land, buildings, facilities, and other
property in the possession of or owned, used, or controlled by the
college, including adjacent streets and sidewalks.

Complainant - A person who reports that a violation of CBC policy
including this student code of conduct has occurred towards them-
selves, another person, a group of people, or college property. Com-
plainant shall mean the same as claimant or other such term(s) meeting
this definition as used in other college policies and procedures.

Complaint - A description of facts that allege a violation of
student code of conduct or other college policy.
Conduct review officer - Also referred to as the "CRO." A college

administrator designated by the president who is responsible for re-
viewing or referring appeals of student disciplinary actions as speci-
fied in this code.

Consent - Knowing, voluntary and clear permission by word or ac-
tion, to engage in mutually agreed upon activity, including sexual ac-
tivity. A person cannot consent to sexual activity if they are not of
legal age, unable to understand what is happening or is disoriented,
helpless, asleep, or unconscious for any reason, including due to al-
cohol or other drugs. Intoxication is not a defense against allega-
tions that an individual has engaged in nonconsensual sexual activity.

Cyberstalking, cyberbullying, and online harassment - The pro-
hibited behavior of stalking, bullying, and/or harassment through the
use of electronic communications including, but not limited to, elec-
tronic mail, instant messaging, electronic bulletin boards, and social
media sites, which harms, threatens, or is reasonably perceived as
threatening the health or safety of another person.

Dating violence - Violence by a person who has been in a romantic
or intimate relationship with the victim. Whether there was such rela-
tionship will be gauged by its length, type, and frequency of interac-
tion.

( (T . . c i

Disciplinary action -
I VJ.UJ.a L_lun

+ WAL 129 C 10N 440 for +1h ~z 3 1 + 2 £ Sz A P R NN RS | v v oyan
|y LAF®Y LT 10T e S v [ S N T - (_A.LL_Y A8 u_)J.\le(_AL_ A8 [ S W . L . - \j\_A
Tation—of—+the—eoltege~)) The process by which the student conduct of-

ficer imposes discipline against a student for a violation of the stu-
dent code of conduct. A written or verbal warning is not disciplinary
action.

Disciplinary appeal - The process by which an aggrieved party can
appeal the discipline imposed or recommended by the student conduct
officer. Disciplinary appeals from a suspension in excess of 10 in-
structional days or a dismissal from the college are heard by the stu-
dent conduct committee. Appeals of all other disciplinary action shall
be reviewed by the conduct review officer through brief adjudicative
proceedings.

Discrimination - Unfavorable treatment of a person based on that
person's membership or perceived membership in a protected class.

Domestic violence - Asserted violent misdemeanor and felony of-
fenses or conduct committed by a current or former spouse, current or
former cohabitant, a person similarly situated under domestic or fami-
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ly violence law, or anyone else protected under domestic or family vi-
olence law.

Filing - The process by which a document is officially delivered
to a college official responsible for facilitating a disciplinary re-
view. Unless otherwise provided, filing shall be accomplished by:

(a) Hand delivery of the document to the specified college offi-
cial or college official's assistant; or

(b) By sending the document by email and first class mail to the
specified college official's office and college email address.

Papers required to be filed shall be deemed filed upon actual re-
ceipt during office hours at the office of the specified college offi-
cial.

Force - Use of physical violence and/or threats, intimidation or
coercion to overcome resistance or gain access or produce consent.
Sexual activity that is forced is by definition nonconsensual. Howev-
er, nonconsensual sexual activity i1s not by definition forced.

Harassment - Language or conduct by any means that is unwelcome,
severe, persistent, or pervasive, and is of such a nature that it
could reasonably be expected to create an intimidating, hostile or of-
fensive environment, or has the purpose or effect of unreasonably
causing a reasonable person substantial emotional distress or under-
mines their ability to work, study, or participate in their reqular
life activities or participate in the activities of the college.

Hazing - Acts likely to cause physical or psychological harm or
social ostracism to any person within the college community, when re-
lated to admission, initiation, Jjoining, or any other group-affilia-
tion activity.

Hostile environment - Any situation in which there is harassing
conduct that could be based on protected class status and is suffi-
ciently severe or pervasive, and is so objectively offensive that it
has the effect of substantially limiting the person's ability to par-
ticipate in or benefit from the college's educational and/or social
programs.

Hostile environment sexual harassment - Occurs when sex- or gen-
der-based conduct is sufficiently severe and/or pervasive and so ob-
jectively offensive that it has the effect of substantially limiting
the ability of the person to participate in or benefit from the colle-
ge's educational and/or social programs.

Instructional day - Any regularly scheduled instructional day
designated in the academic year calendar, including summer quarter, as
a day when classes are held or during final examination week. Satur-
days and Sundays, and any full-day campus closures due to holidays or
other circumstances are not regularly scheduled instructional days.

Nonconsensual sexual contact - Any intentional sexual touching,
however slight, with any object, by a person upon another person that
is without consent and/or by force. Sexual touching includes any bodi-
ly contact with the breasts, groin, mouth, or other bodily orifice of
another individual, or any other bodily contact in a sexual manner.

Nonconsensual sexual intercourse - Any sexual intercourse (anal,
oral, or vaginal), however slight, with any object, by a person upon
another person, that is without consent and/or by force. Sexual inter-
course includes anal or vaginal penetration by a penis, tongue, fin-
ger, or object, or oral copulation by mouth to genital contact or gen-
ital to mouth contact.

Policy - The written regulations of the college as found in, but
not limited to, the student code of conduct and any other official
regulation written or in electronic form.
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Preponderance of the evidence - The standard of proof used with
all student disciplinary matters at CBC that are within the jurisdic-
tion of student code of conduct, which means that the amount of evi-
dence must be at ((fi+fty—ene)) 51 percent or "more likely than not"
before a student is found responsible for a violation.

Pregnancy or related conditions means:

(a) Pregnancy, childbirth, termination of pregnancy, or lacta-

tion;

(b) Medical conditions related to pregnancy, childbirth, termina-
tion of pregnancy, or lactation; or

(c) Recovery from pregnancy, childbirth, termination of pregnan-
cy, lactation, or related medical conditions.

President - ( (Fhe—ehicef—exceutiveofficer appointed Py —+the board
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of—their responsibilities)) The president of the college. The presi-
dent is authorized to:

(a) Delegate any of their responsibilities as set forth in this
chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set forth
in this chapter as may be reasonably necessary.

Program or programs and activities - All operations of the col-
lege.

Protected class - Persons who are protected under state or feder-
al civil rights laws, including laws that prohibit discrimination on
the basis of race, color, national origin, age, perceived or actual
physical or mental disability, pregnancy, or genetic information, sex,
sexual orientation, gender identity, marital status, creed, religion,
honorably discharged veteran or military status, or use of a trained
guide dog or service animal.

Quid pro gquo sexual harassment - Occurs when an individual in a
position of real or perceived authority, conditions the receipt of a
benefit upon granting of sexual favors.

Relevant - Related to the allegations of sex discrimination under
investigation. Questions are relevant when they seek evidence that may
aid in showing whether the alleged sex discrimination occurred, and
evidence is relevant when it may aid a decision maker in determining
whether the alleged sex discrimination occurred.

Remedies - Measures provided to a complainant or other person
whose equal access to the college's educational programs and activi-
ties has been limited or denied by sex discrimination. These measures
are intended to restore or preserve that person's access to education-
al programs and activities after a determination that sex discrimina-

tion has occurred.

r—other—ecollegepolticies—andproecedures~)) A student who is alleged
to have violated the student code of conduct.

Rules of the student conduct code - The rules contained herein as
now exist or which may be hereafter amended.

Service or notification - The process by which a document is of-

ficially delivered to a party. ((Serviece—eor notificationis—deemed
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hewrs+)) Unless otherwise provided, service upon a party shall be ac-

complished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by email and by certified mail or
first class mail to the party's last known address.

Service is deemed complete upon hand delivery of the document or
upon the date that the document is emailed and deposited in the mail,
whichever is first.

Sexual exploitation - Occurs when one person takes nonconsensual
or abusive sexual advantage of another for their own advantage or ben-
efit, or to benefit or advantage anyone other than the one being ex-
ploited, and that behavior does not otherwise constitute one of other
sexual misconduct offenses. Examples of sexual exploitation include,
but are not limited to: Invasion of sexual privacy, engaging in voy-
eurism, nonconsensual video or audio taping of sexual activity; sexu-
ally based stalking and/or bullying.

Stalking - Intentional and repeated harassment or following of
another person, which places that person in reasonable fear that the
perpetrator intends to injure, intimidate, or harass that person.
Stalking also includes instances where the perpetrator knows or rea-
sonably should know that the person is frightened, intimidated, or
harassed, even if the perpetrator lacks such intent.

Student - ((Anyperson—from—the timeof application;——admitted—*+o
JalnTal r PP = r = £ r AT oy o 2+ r £.-171 + 2 L NN Y + 2 E A NN N
1 12 L . - \jJ.u_) T - A8 [ S N A\ AW AW i Sarw ) =) L CTT - [ S U R . CLIIT L . b/(_AJ. T CLTIT I L\ . b/(_AJ.
L B RN I R 1 vz + r Ay~ o n- £ £ r 1 mero ~ lalnTal Sz a1 falk ]
L_J.\_/J.b/u L_J.Ll\j LT (_A.Ll_y O CITT - AU T T IO I T |\ S J.J.Ll\ju_) (& - 1 AuJ.\_A\_AJ.Ll\j o CC0

’
dents—enrotted—in—theHigh School—Aeademy~)) All persons taking cour-

ses at or through the college, whether on a full-time or part-time ba-
sis, and whether such courses are credit courses, noncredit courses,
online courses, or otherwise. Persons who withdraw after allegedly vi-
olating the code, who are not officially enrolled for a particular
term but who have a continuing relationship with the college, or who
have been notified of their acceptance for admission are considered a
"student" for purposes of this chapter.

Student appeals board - Also referred to as the "SAB" or "appeals
board." The SAB is a three member panel which uses the brief adjudica-
tive process to review appeals of disciplinary actions that do not in-
clude sanctions of expulsion, suspension for more than ((fer)) 10
days, withholding or revocation of a degree, or loss of recognition of
a student organization.

Student conduct board - Also referred to as the "SCB" is a four
person panel which presides over cases that could result in a sanction
of expulsion, suspension for more than ((¥en)) 10 days, revocation of
a degree, and/or loss of recognition of a student organization using
the full adjudicative process pursuant to the Administrative Procedure
Act, chapter 34.05 RCW.

Student conduct officer - Also referred to as "conduct officer"
and/or "SCO" is the person designated by the college president to be
responsible for the administration of the student code of conduct or,
in such person's absence, the acting SCO or other appointed designee.
The SCO is authorized to delegate any and all of their responsibili-
ties as may be reasonably necessary.

Student conduct meeting - The conduct meeting with the student
conduct officer using the brief adjudicative process to determine re-
sponsibility for violations of the student code of conduct, which do
not include sanctions of expulsion, suspension for more than ((ter))
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10 days, revocation of a degree, and/or loss of recognition of a stu-
dent organization pursuant to the Administrative Procedure Act, chap-
ter 34.05 RCW.

Student employee - An individual who is both a student and an em-
plovee of the college. When a complainant or respondent is a student
employvee, the college must make a fact-specific ingquiry to determine
whether the individual's primary relationship with the college is to
receive an education and whether any alleged violation to the student
code of conduct including, but not limited to, sex-based harassment,
occurred while the individual was performing employment-related work.

Student group - A student organization, athletic team, or living
group including, but not limited to, student clubs and organizations,
members of a class or student cohort, student performance groups, and
student living groups within student housing.

Student organization - Any number of persons who have complied
with the formal requirements for college recognition, such as clubs
and associations, and are recognized by the college as such.

Supportive measures - Means reasonably available, individualized
and appropriate, nonpunitive and nondisciplinary measures offered by
the college to the complainant or respondent without unreasonably bur-
dening either party, and without fee or charge for purposes of:

(a) Restoring or preserving a party's access to the college's ed-
ucational program or activity, including measures that are designed to
protect the safety of the parties or the college's educational envi-
ronment; or providing support during the college's investigation and
disciplinary procedures, or during any informal resolution process; or

(b) Supportive measures may include, but are not limited to:
Counseling; extensions of deadline and other course-related adjust-
ments; campus escort services; increased security and monitoring of
certain areas of campus; restriction on contact applied to one or more
parties; a leave of absence; change in class, work, housing, or extra-
curricular or any other activity, regardless of whether there is or is
not a comparable alternative; and training and education programs re-
lated to sex-based harassment.

Title IX coordinator - The administrator responsible for process-—
ing complaints of sex discrimination, including sex-based harassment,
overseeing investigations and informal resolution processes, and coor-
dinating supportive measures, in accordance with college policy.

NEW SECTION

WAC 132S-100-050 Statement of student rights. As members of the
academic community, students are encouraged to develop the capacity
for critical judgment and to engage in an independent search for
truth. Freedom to teach and freedom to learn are inseparable facets of
academic freedom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and in the
larger community. Students should exercise their freedom with respon-
sibility. The responsibility to secure and to respect general condi-
tions conducive to the freedom to learn is shared by all members of
the college community.

The following enumerated rights are guaranteed to each student
within the limitations of statutory law and college policy, which are
deemed necessary to achieve the educational goals of the college:

(1) Academic freedom.

Certified on 11/25/2024 [ 145 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-066

(a) Students are guaranteed the rights of free inquiry, expres-
sion, and assembly upon and within college facilities that are gener-
ally open and available to the public.

(b) Students are free to pursue appropriate educational objec-
tives from among the college's curricula, programs, and student af-
fairs, subject to the limitations of RCW 28B.50.090 (3) (b).

(c) Students shall be protected from academic evaluation that is
arbitrary, prejudiced, or capricious, but are responsible for meeting
the stands of academic performance established by each of their in-
structors.

(d) Students have the right to a learning environment that is
free from unlawful discrimination, inappropriate and disrespectful
conduct, and any and all harassment, including sex discrimination.

(2) Due process.

(a) The rights of students to be secure in their persons, quar-
ters, papers, and effects against unreasonable searches and seizures
is guaranteed.

(b) No disciplinary sanction may be imposed on any student with-
out notice to the accused of the nature of the charges.

(c) A student accused of violating the student code of conduct is
entitled, upon request, to procedural due process as set forth in this
chapter.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)

WAC 132S-100-100 ((Student—eode)) Authority. The CBC board of
trustees, acting pursuant to RCW 28B.50.140, ((de—by—written—-ordersy))
delegates to the president of the college, the authority to ((adept
sveh—rules—andperformaltother aets—retating—+e)) administer student

(=9
£

—
—

viotatieon—of +these—rtutes)) disciplinary action. The pr651dent is au-
thorized to delegate or reassign any and all duties and responsibili-
ties as set forth in this chapter as may be reasonably necessary. Ad-
ministration of the disciplinary procedures is the responsibility of
the vice president for student services or their designee. Except in
cases involving allegations of sex discrimination, including sex-based
harassment, the student conduct officer, or delegate, shall serve as
the principal investigator and administrator for alleged violations of
this code.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)

WAC 132S-100-107 Statement of jurisdiction ((ef—the—student—ceode
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The student code of conduct shall apply to conduct by stu-
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(1)

dents or student groups that occurs

.
A

On college premises
(b) At or in connection with college programs or activities

(a)

or

.
A

if in the judgment of the college,

Off college premises, the
conduct has an adverse impact on the college community,

its objectives,

(c)

the pursuit of

or the ability of a student or staff to participate in

the college's programs and activities.

Jurisdiction extends to locations in which students are en-

(2)
gaged in college programs or activities including,

college-sponsored housing,

ded by the students,

tions,

but not limited to,

activities fun-

student clubs or organiza-

foreign or domestic travel,
training internships,

student government,

cooperative and distance

athletic events,

supervised work experiences,

online education, practicums,

education,

or any other college-sponsored social or club activities.

Students are responsible for their conduct from the time they

(3)
gain admission to the college through the last day of enrollment or

award of any degree or certificate,

even though conduct may occur be-

as well as during the academ-—

fore classes begin or after classes end,

ic year and during periods between terms of enrollment.

These standards shall apply to a student's conduct even if

the student withdraws from college while a disciplinary matter is

(4)

endin

to

on a case-by-case basis,

The college has sole discretion,
determine whether the student code of conduct will be applied to con-—

duct by students or student groups that occurs off campus.

(5)

In addition to initiating disciplinary proceedings for viola-—

(6)
tion of the student code of conduct,

tion of federal,

the college may refer any viola-

or local laws to civil and criminal discipli-

state,

nary proceedings regardless of whether the underlving conduct is sub-

ject to civil or criminal prosecution.

effective

filed 11/10/20,

(Amending WSR 20-23-031,

AMENDATORY SECTION

12/11/20)
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(1) The student conduct board shall consist of four members who

shall be vice presidents, deans, or directors as designated by the

(a) One chairperson; and

(b) Three decision-making members.

(2) The student conduct board will serve as a standing committee
until a final decision is made regarding the student conduct matter
for which it was convened.

(3) Any student conduct board member who has a personal relation-
ship with either party or any personal or other interest which would
prevent a fair and impartial review and decision will be recused from
the proceedings.

(4) The student conduct board members will be trained to conduct
the full adjudicative process on an annual basis.

(5) The chairperson will preside at the disciplinary hearing and
will provide administrative oversight through the hearing process, but
will not participate in the deliberations of the decision-making mem-
bers.

(6) The three decision-making members constitute a gquorum of the
student conduct board and may act accordingly.

(7) The college may, in its sole discretion, contract with an ad-
ministrative law judge or other gqualified person to act as the presid-
ing officer, authorized to exercise any or all duties of the student
conduct board and/or chairperson.

(8) For cases involving allegations of sex discrimination, in-
cluding sex-based harassment, members of the student conduct board
must review training on serving impartially, avoiding prejudgment of
facts at issue, conflicts of interest, and bias. The chairperson must
also receive training on the student conduct process for sex discrimi-
nation cases, as well as the meaning and application of the term "rel-
evant" in relation to guestions and evidence, and the types of evi-
dence that are impermissible, regardless of relevance in accordance
with 34 C.F.R. §S 106.45 and 106.46.

AMENDATORY SECTION (Amending WSR 20-23-031, filed 11/10/20, effective
12/11/20)

WAC 132S-100-202 Prohibited student conduct ((—Rules—andregula-
£iens)). The attendance of a student at CBC is a voluntary entrance
into the academic community. By such entrance, the student assumes ob-
ligations of performance and behavior reasonably imposed by the col-
lege relevant to its lawful missions, processes, and functions. It is
the college's expectation that students will:

(1) Conduct themselves in a responsible manner;
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(2) Comply with rules and regulations of the college and its de-
partments;

(3) Respect the rights, privileges, and property of other members
of the academic community;

(4) Maintain a high standard of integrity and honesty; and

(5) Not interfere with legitimate college business appropriate to
the pursuit of educational goals.

a1 ]
COoOT—=

-

student or a college-
sponsored student organization, athletic team, or living group, who
commits, attempts to commit, aid, abets, incites, encourages, or as-
sists another person to commit, an act(s) of misconduct, which in-
clude, but are not limited to the policies outlined in this chapter.

Amnesty. To support each student's contribution to a safe and ef-
fective campus community, the college will not discipline reporting
parties or witnesses for code of conduct violations that occur in con-
nection with reported alleged violation unless the college determines
the violation was egregious. Egregious violations include conduct that
risked someone's health or safety, or involved plagiarism, cheating,
or academic dishonesty. Students may be reluctant to report proscribed
conduct when alcohol, drugs, or other intoxicants were involved. To
encourage reporting, this amnesty provision applies to alcohol- and
drug-related student violations.

NEW SECTION

WAC 132S-100-204 Abuse later in life. (1) Neglect, abandonment,
economic abuse, or willful harm of an adult aged 50 or older by an in-
dividual in an ongoing relationship of trust with the victim; or

(2) Domestic violence, dating violence, sexual assault, or stalk-
ing of an adult aged 50 or older by any individual; and

(3) Does not include self-neglect.

AMENDATORY SECTION (Amending WSR 16-12-039, filed 5/25/16, effective
6/25/16)

WAC 132S-100-205 Abusive ((eenduet)) of others. Assault, physi-
cal ((amdtexr)) abuse verbal abuse, threats, intimidation, ( (hrarrarss—
. . L o .

J|-§

¥ )) or other
conduct that harms, threatens, or is reasonablv perceived as threaten-

"j a
OB
B
h

1 ni o
A\ P o gy 3 g I

ing the health or safety of another person or another person's proper-
ty unless otherwise protected by law.
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AMENDATORY SECTION (Amending WSR 16-12-039, filed 5/25/16, effective
6/25/16)

WAC 132S-100-213 ((Piserimination-)) Discriminatory harassment.

(1) Unwelcome and offensive conduct, including verbal, nonverbal,

or physical conduct, not otherwise protected by law, that is directed
at a person because of such person's protected status and that is suf-
ficiently severe, persistent, or pervasive so as to:

(a) Limit the ability of a student to participate in or benefit
from the college's educational and/or social programs and/or student
housing.

(b) Alter the terms of an emplovyee's employment; or

(c) Create an intimidating, hostile, or offensive environment for
other campus community members.

(2) Protected status includes a person's race; color; creed/reli-
gion; national origin; presence of any sensory, mental, or physical
disability; use of a trained service animal; sex, including pregnancy;
marital status; age; genetic information; sexual orientation; gender
identity or expression; veteran or military status; HIV/AIDS and hepa-
titis C status; or membership in any other group protected by federal,
state, or local law.

(3) Discriminatory harassment may be physical, verbal, or nonver-—
bal conduct and may include written, social media, and electronic com-—
munications not otherwise protected by law.

AMENDATORY SECTION (Amending WSR 16-12-039, filed 5/25/16, effective
6/25/16)

WAC 132S-100-220 Disruption or obstruction. ( (Fretudes—but—is
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+i+ens+)) Disruption or obstruction of instruction, research, adminis-

tration, disciplinary proceedings, or other college activity, includ-
ing the obstruction of the free flow of pedestrian or vehicular move-
ment on college premises or at a college activity, or any activity
that is authorized to occur on college premises, whether or not ac-
tually conducted or sponsored by the college.

NEW SECTION

WAC 132S-100-224 Ethical violation. The breach of any generally
recognized and published code of ethics or standards of professional
practice that governs the conduct of a particular profession for which
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the student is taking a course or is pursuing as an educational goal
or major.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)

WAC 132S-100-227 ((Prugs;—econtrolled substaneces;,—and -marijua-

naa-)) Cannabis, druq, and tobacco v1olatlons. { (H—Fegend—drugs+

G & © & & &
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(1) Cannabis - The use, possession, growing, delivery, sale, or

being visibly under the influence of cannabis or the psychoactive com-
pounds found in cannabis and intended for human consumption, regard-
less of form, or the possession of cannabis paraphernalia on college
premises or college-sponsored events. While state law permits the rec-—
reational use of cannabis, federal laws prohibits such use on college
premises or in connection with college activities.

(2) Drugs - The use, possession, production, delivery, sale, or
being observably under the influence of any legend drug, including
anabolic steroids, androgens, or human growth hormones as defined in
chapter 69.41 RCW, or any other controlled substance under chapter
69.50 RCW, except as prescribed for a student's use by a licensed
practitioner.

(3) Tobacco, electronic cigarettes, and related products - The
use of tobacco, electronic cigarettes, and related products in any
building owned, leased, or operated by the college or in any location
where such use is prohibited, including 25 feet from entrances, exits,
windows that open, and ventilation intakes of any building owned,
leased, or operated by the college. The use of tobacco, electronic
cigarettes, and related products on the college campus is restricted
to designated smoking areas. "Related products" include, but are not
limited to, cigarettes, pipes, bidi, clove cigarettes, waterpipes,
hookahs, chewing tobacco, vaporizers, and snuff.

NEW SECTION

WAC 132S-100-232 Harassment or bullying. Conduct unrelated to a
protected class that is unwelcome and sufficiently severe, persistent,
or pervasive such that it could reasonably be expected to create an
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intimidating, hostile, or offensive environment, or has the purpose or
effect of unreasonably interfering with a person's academic or work
performance, or a person's ability to participate in or benefit from
the college's programs, services, opportunities, or activities.

(1) Harassing conduct may include, but is not limited to, physi-
cal, verbal, or nonverbal conduct, including written, social media,
and electronic communications not otherwise protected by law.

(2) For purposes of this code, "bullying" is defined as repeated
or aggressive unwanted behavior not otherwise protected by law when a
reasonable person would feel humiliated, harmed, or intimidated.

(3) For purposes of this code, "intimidation" is an implied
threat. Intimidation exists when a reasonable person would feel
threatened or coerced even though an explicit threat or display of
physical force has not been made. Intimidation is evaluated based on
the intensity, frequency, context, and duration of the comments or ac-
tions.

AMENDATORY SECTION (Amending WSR 22-20-013, filed 9/22/22, effective
10/23/22)

WAC 132S-100-235 Hazing. (1) Any act, described in Washington
statute, RCW 28B.10.900 committed as part of a person's recruitment,
initiation, pledging, admission into, or affiliation with a student
organization, athletic team, or living group, or any pastime or amuse-
ment engaged in with respect to such an organization, athletic team,
or living group that causes, or is likely to cause, bodily danger or
physical harm, or serious psychological or emotional harm, to any stu-
dent or other person attending the college, including causing, direct-
ing, coercing, or forcing a person to consume any food, liquid, alco-
hol, drug, or other substance which subjects the person to risk of
such harm, regardless of the person's willingness to participate.
"Hazing" does not include customary athletic events or other similar
contests or competitions. Consent is not a valid defense against haz-

1ing.

(2) A person who witnesses hazing or has reasonable cause to be-
lieve hazing has occurred or will occur and makes a report in good
faith may not be sanctioned or punished for violation of hazing unless
the person is directly engaged in the planning, directing, or act of
hazing reported.

NEW SECTION

WAC 132S-100-237 Independent exposure. The intentional or know-
ing exposure of a person's genitals or other private body parts when
done in a place or manner in which such exposure is likely to cause
affront or alarm. Breastfeeding or expressing breast milk is not inde-
cent exposure.
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(5) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(6) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;

(7) Use of such time or resources in violation of applicable
copyright or other law;

(8) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization; or

(9) Failure to comply with the college's electronic use policy.

NEW SECTION

WAC 132S-100-252 Property violation. Damage to, misappropria-
tion of, unauthorized use or possession of, vandalism, or other nonac-
cidental damaging or destruction of college property or the property
of another person. Property for purposes of this subsection includes
computer passwords, access codes, identification cards, personal fi-
nancial account numbers, other confidential personal information, in-
tellectual property, and college trademarks.

NEW SECTION

WAC 132S-100-254 Retaliation. Harming, threatening, intimidat-
ing, coercing, or other adverse action taken against any individual
for reporting, providing information, exercising one's rights or re-
sponsibilities, participating, or refusing to participate, in the
process of responding to, investigating, or addressing allegations or
violations of federal, state, or local law, or college policies.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective

2/9/20)

14t + "
v he—speed—timit—on
camps—property-)) Nonaccidental, reckless, or unsafe conduct that in-
terferes with or otherwise compromises any college policy, equipment,
or procedure relating to the safety and security of the campus commun-
ity, including tampering with fire safety equipment and triggering
false alarms or other emergency response systems.
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AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)
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The term "sex discrimination" includes sex-based harassment, and
may occur when a respondent causes more than de minimus harm to an in-
dividual by treating them differently from a similarly situated indi-
vidual on the basis of: Sex stereotypes, sex characteristics, pregnan-
cy or related conditions, sexual orientation, and gender identity.
Conduct that prevents an individual from participating in an education
program or activity consistent with the person's gender identity sub-
jects a person to more than de minimis (insignificant) harm on the ba-
sis of sex.

(1) Sex-based harassment - "Sex-based harassment" is a form of
sex discrimination and means sexual harassment or other harassment on
the basis of sex, including the following conduct:

(a) Quid pro guo harassment - A student, employee, agent, or oth-
er person authorized by the college to provide an aid, benefit, or
service under the college's education program or activity explicitly
or impliedly conditioning the provision of such an aid, benefit, or
service on a person's participation in unwelcome sexual conduct.

(b) Hostile environment - Unwelcome sex-based conduct that, based
on the totality of the circumstances, is subjectively and objectively
offensive and is so severe or pervasive that it limits or denies a
person's ability to participate in or benefit from the recipient's ed-
ucation program or activity (i.e., creates a hostile environment).
Whether a hostile environment has been created is a fact-specific in-
gquiry that includes consideration of the following:

(1) The degree to which the conduct affected the complainant's
ability to access the college's education program or activity;
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(1i) The tvype, frequency, and duration of the conduct;

(1ii) The parties' ages, roles within the college's education
program or activity, previous interactions, and other factors about
each party that may be relevant to evaluating the effects of the con-
duct;

(iv) The location of the conduct and the context in which the
conduct occurred; and

(v) Other sex-based harassment in the college's education program
or activity.

(c) Sexual violence - "Sexual violence" includes nonconsensual
sexual intercourse, nonconsensual sexual contact, domestic violence,
incest, statutory rape, domestic violence, dating violence, and stalk-
ing.

(1) Nonconsensual sexual intercourse is any sexual intercourse
(anal, oral, or wvaginal), however slight, with any obiject, by a person
upon another person, that is without consent and/or by force. Sexual
intercourse includes anal or vaginal penetration by a penis, tongue,
finger, or object, or oral copulation by mouth to genital contact or
genital to mouth contact.

(1i) Nonconsensual sexual contact (fondling) is any actual or at-
tempted sexual touching, however slight, with any body part or object,
by a person upon another person that is without consent and/or by
force. Sexual touching includes any bodily contact with the breasts,
groin, mouth, or other bodily orifice of another individual, or any
other bodily contact in a sexual manner.

(1ii) TIncest is sexual intercourse or sexual contact with a per-
son known to be related to them, either legitimately or jillegitimate-
ly, as an ancestor, descendant, brother, or sister of either wholly or
half related. Descendant includes stepchildren and adopted children
under the age of 18.

(iv) Statutory rape (rape of a child) is nonforcible sexual in-
tercourse with a person who is under the statutory age of consent.

(v) Domestic violence is physical violence, bodily injury, as-
sault, the infliction of fear of imminent physical harm, sexual as-—
sault, coercive control, damage or destruction of personal property,
stalking or any other conduct prohibited under RCW 10.99.020, commit-
ted by a person with whom the victim shares a child in common, by a
person who is cohabitating with or has cohabitated with the victim as
a spouse, by a person similarly situated to a spouse of the victim un-
der the domestic or family violence laws of the state of Washington,
or by any other person against an adult or vyouth wvictim who is protec-
ted from that person's acts under the domestic or family violence laws
of the state of Washington.

(vi) Dating violence is physical violence, bodily injury, as-
sault, the infliction of fear of imminent physical harm, sexual as-—
sault, or stalking committed by a person who is or has been in a so-
cial relationship of a romantic or intimate nature with the wvictim;
and where the existence of such a relationship shall be determined
based on a consideration of the following factors:

(A) The length of the relationship;

(B) The type of relationship; and

(C) The frequency of interaction between the persons involved in
the relationship.

(vii) Stalking means engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear for the
person's safety or the safety of others or to suffer substantial emo-
tional distress.

Certified on 11/25/2024 [ 156 ] WSR Issue 24-23 - Permanent



Washington State Register, Issue 24-23 WSR 24-23-066

(2) Consent - For purposes of this code, "consent" means knowing,
voluntary and clear permission by word or action, to engage in mutual-
ly agreed upon sexual activity.

(a) Fach party has the responsibility to make certain that the
other has consented before engaging in the activity.

(b) For consent to be wvalid, there must be at the time of the act
of sexual intercourse or sexual contact actual words or conduct indi-
cating freely given agreement to have sexual intercourse or sexual
contact.

(c) A person cannot consent if theyv are unable to understand what
is happening or are disoriented, helpless, asleep, or unconscious for
any reason, including due to alcohol or other drugs. An individual who
engages in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

(d) Intoxication is not a defense against allegations that an in-
dividual has engaged in nonconsensual sexual conduct.

(3) Title IX retaliation means intimidation, threats, coercion,
or discrimination against any person by a student, for the purpose of
interfering with any right or privilege secured by Title IX, or be-
cause the person has reported information, made a complaint, testi-
fied, assisted, or participated or refused to participate in any man-
ner in a sex discrimination investigation, proceeding, or hearing in-
cluding during an informal resolution process, during a Title IX in-
vestigation, or during any disciplinary proceeding involving allega-
tions of sex discrimination.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)

WAC 132S-100-273 Unauthorized ((keys;—entry,—or—wuse)) access.
Unauthorized ( (keys—entry—or—use)) access includes, but is not limi-
ted to:

(1) Unauthorized possession, duplication, or other use of keys
(including conventional keys, key cards, or passcodes) to any college
premises;

(2) Unauthorized entry upon or use of college premises or proper-—
ty; or

(3) Providing keys to an unauthorized person or providing access
to an unauthorized person.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective

2/9/20)
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Possession, holding, wearing, transporting, storage or presence
of any firearm, dagger, sword, knife, or other cutting or stabbing in-
strument, club, explosive device, or any other weapon apparently capa-
ble of producing bodily harm is prohibited on the college campus and
during college programming and activities, subject to the following
exceptions:

(1) Commissioned law enforcement personnel or legally authorized
military personnel while in performance of their official duties.

(2) Students with legally issued weapons permits may store their
weapons in their vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view.

(3) The president may grant permission to bring a weapon on cam-
pus upon a determination that the weapon is reasonably related to a
legitimate pedagogical purpose. Such permission shall be in writing
and shall be subject to such terms or conditions incorporated in the
written permission.

(4) Possession and/or use of disabling chemical sprays for purpo-
ses of self-defense is not prohibited.

AMENDATORY SECTION (Amending WSR 20-03-046, filed 1/9/20, effective
2/9/20)

WAC 132S-100-280 Academic dishonesty. ( (Aeademie—disheresty
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Anvy act of academic dishonesty, including:

(1) Cheating - Any attempt to give or obtain unauthorized assis-
tance relating to the completion of an academic assignment.

(2) Plagiarism - Taking and using as one's own, without proper
attribution, the ideas, writing, work of another person, or artificial
intelligence, in completing an academic assignment. Prohibited conduct
may also include the unauthorized submission for credit of academic
work that has been submitted for credit in another course.

(3) Fabrication - Falsifyving data, information, or citations in
completing an academic assignment and also includes providing false or
deceptive information to an instructor concerning the completion of an
assignment.

(4) Deliberate damage - Taking deliberate action to destroy or
damage another's academic work or college property in order to gain an
advantage for oneself or another.
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NEW SECTION

Use of electronic communica-

WAC 132S-100-293 Cyber misconduct.

instant messag-

electronic mail,

but not limited to,

electronic bulletin boards,

tions including,
sites,

ing,

and social media

or engage in other conduct

(apps) ,
or is reasonably perceived as threatening the

applications

stalk,

bully,

abuse,

to harass,

threatens,

which harms,

but

Prohibited activities include,

health or safety of another person.

are not limited to,

s email commu-

sending threatening emails,

unauthorized monitoring of another

nications directly or through spyware,

disrupting electronic communications with spam or by sending a comput-

er virus,

S

sending false messages to third parties using another

nonconsensual distribution of a recording of sexual

email identity,

activity.

effective

filed 11/10/20,

(Amending WSR 20-23-031,

AMENDATORY SECTION

12/11/20)

As an agency of
or president may

SAB,

(1)

SCB,

400 Student conduct process.
the college's SCO,

the state of Washington,

100

WAC 132s

be advised or represented by an assistant attorney general in any stu-

dent code of conduct proceeding.

n

4
LTT

cO

o

raoya
T LT CoHqutotT

oo

PP WA EE AT R SN
cCUoTO o T T pPTroCtT oo,

ISR R T DY
[CaTITAv AW 5 nw

IS
cIIc
nelia ~
oo™

nelia ~

A\
CcOoOTTIaOTtTT

n
TIrrTCcrac Tt OIT

Tttt 4 o
PR
o OO

( (5

R s IS PR

=3
[S3E AT A 8

oo

o

DN

"t~

T

+ 1

CIT

EFR

T
a1

(ST AT e e = ap o

O R R S|
[ S N R i U iy @ R Wy

A\

VIOTaoCITOIT o/

PO T T oo TUT
mar ot
T o T

C

L CITTCT
PR
o COCE

E

o o

o n

S o

[aFalal
[~}

+ 1

=

m

o

"t~

Tt

[SAwAWE ¥ 1

O

0 jlloaws cO

nelia ~
oo CT

\AwAw ¥ T

C

+ 1
C

rhan

WIT

b

m ity
Ty &

A1 oo

o

DN

lal

ot 1 P I
J.UJ_J.UVVJ.Ll\j

[aFalal
[~}

T

T

A8

== 3av ye]

ISE A
ot
A=

VIO TTo T IOl

CIT

73

m iy
Ty

ot £ A e b o
b/UJ.L_ A \NAWS I AW B W B w

IR RS
T £

Ik

Sz A~
oty Oorr T
e~

Xz
Y

r
T

vV ICOoOTaoC
i
POLTCy

CIIaoa T

T

C

o

C

=}

EEAY

3 ror

-
(=8 b/\JJ.J.k/
o4 o

BRI I R

T LTIt C

n

o
ey

o

1T~ ~T9.0A4

o

+1h 2 o

LI
rino ]

Oy

A8

TTIoT

AW
o ot

TrIrcraoaac oy

WIT T CTT

\AvAv A ww

CIITT o

Xz

o
\PAwAwRwsI1)

r
T

+ 1
Ot

m

oo

DI IR R
W CTIt

n ot =
T PO Cy (=3

T~ A

TIoT LT

A

ITCaOcCTOIly

IrCITCy

o Cc T

[oxe]

|
PICENE I
WL rtctC

TIIC T

Eol N R R SNENE VY SR

r
T

+ 1
Ot

o

DI IR R
W It

oo o o
o U Trarritalrcy

e Fram o

£
POTC

CIr I MPOarCcy .

XN A\

Nl
oo™

T L OTIT

T

T

o

oo

PN |
ST CGT

oo oo

BN

n o

PR
o OO

R SV R S R +1
NP U e \j J.ll(_A._Y

whath

WIT

T

OO

oo L
ot
A\

ISE A

C

T

CIT

TIrrcrrac

T I

PN IR AN |

£
A -

PR 1
QLALIJ

o

n =1

4

o

o oy1a

C |\ S 5 Y @ A S N iy

ey CIT

O C LOTT

O 11O0C CIT TIICT T

CIT

£ ]

n

D O O R SR,

Nz moamis
TTt

Xy

PR
o OO

A1 nera

o

odaza ]

TaCc oL

Uittt rocrractOlly

=}

o T CIT coTTTICg
Pk R P
TTIoTroc oIt Cc

Oy o

CTv I MLTOCT

ag oo~

r
[ S

= raoya

ol

m iz
Ty

r
A\

Stz n
Iy

r
A\

P e

Sz

<Y

A\ 3 By s e

IS

C

T

oCcoL Ly

P

4

ENEC N

o

S o

ISR =Y
o T

nelia ~
oo™

o

don

73

raa ]

]
J R s 1 { & i s

il

al o

PR =D L

AR RSS2

| S i == Ep A ¥

(@ =

o

[ R v OTTITT

| iy

|\ @ gy 1 Y

A1 oo

o

DN

n_~

4

A8 LT
I (S S |
(€7 AN ¥ | § I SN YWD R S N
a1 A
WAAYAY = w i -

IR -
[ e =y

o
coTOTr Cy

otz ]

r

PN IR AN |

T VAST TR

T

Oy o

ISE A

o

TTIoT

A\ g v s

|\ S Y @ A S N iy

73

ESREIN

o

4

IR IR T I IR SN NENE N 'S

neo

A

73

ooy ey

ERp A EEp v sy 5T R

T I
T AP

VA=V

PUPEGS P £ 1
\NAWS I AW B W i A

+ 1

PN NE N IR
TTT

1z

r

T.7

n oo

ra

r
T

o
I

| P i ) e s

sz ] oAl A
e ToCCC=

=y |3 A pu—

tra
v AT T

b/ 1O IO
PR

o OTITio T

IIndar]l sz

CIIaoa T

= B L

A\

T£
P S

m iy

neo

73

1

o ~
L .

L NP S S N

CITITTACT

13

i

r
T

oy N

I

v I

e s g

|y s A WA W )

(SR 3 A A =g

[ 9 S iy @ e e e Y

ma o~ Aae S

seral

[CACPANY § & g

o
=}

v 2z~ xg

T

ot
J 4 4 § & Ny wny wy

o
=}
EVSC N B 2

I Ry

mr ] o2
ComMM T TITC

o

o CUoTrauac Ty

CIT TItv oLV

T CTC

CIT

+ 1

£ o
|\ N S

1 M4+ T
L 1T C 1T