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WSR 21-01-081
EMERGENCY RULES
BIG BEND

COMMUNITY COLLEGE
[Filed December 10, 2020, 1:30 p.m., effective December 10, 2020, 1:30 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: On May 19, 2020, the Federal Register printed amendments
to Title IX regulations (85 F.R. 30575). The new regulations address
the grievance process for formal complaints of sexual harassment and
took effect on August 14, 2020. This requires emergency updates to the
college's student conduct code to be compliant with federal regula-
tions. To this end, the college filed emergency rules on August 13,
2020. See WSR 20-17-079. This filing extends these emergency rules
while the college engages proceeds with permanent rule making. To this
end, consistent with RCW 34.05.350(2), the college filed notice of its
intent to adopt the rule as a permanent rule, and is actively under-
taking the appropriate procedures to adopt the rule as a permanent
rule. See WSR 20-20-139. In addition, additional changes are made to
the existing student conduct code to harmonize the colleges' defini-
tion of sexual misconduct with the definition required by Title IX.
Finally, on August 4, 2020, the Washington Court of Appeals Division
ITI filed an opinion regarding academic misconduct in Daniel Nelson v.
Spokane Community College, 14 Wn. App.2d 40, 469 P.3d 317 (2020).
These emergency rules provide clarification regarding the college's
treatment of academic misconduct to ensure compliance with the deci-
sion of the court of appeals.

Citation of Rules Affected by this Order: New Title IX Student
Conduct Procedures, WAC 132R-04-300, 132R-04-305, 132R-04-310,
132R-04-315, 132R-04-320, 132R-04-325, 132R-04-330, 132R-04-335 and
132R-04-340; and amending WAC 132R-04-057.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140(13); 20 U.S.C. § 1092 (f); Title IX of the Education Amend-
ments of 1972, 20 U.S.C. § 1681 et seq.

Other Authority: Nelson v. Spokane Community College, 14 Wn.
App.2d 40, 469 P.3d 317 (2020).

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: Big Bend Community College is required
by the United States Department of Education to comply with the re-
cently adopted Title IX regulations, which took effect on August 14,
2020. In addition, Big Bend Community College adopts the rule regard-
ing academic misconduct to comply with the Nelson case.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 9, Amended 1, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 9, Amended 1, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.
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Date Adopted: December 10, 2020.

Melinda Dourte
Executive Assistant
to the President

0OTs-2757.1

AMENDATORY SECTION (Amending WSR 18-17-026, filed 8/6/18, effective
9/6/18)

WAC 132R-04-057 Student code of conduct violations. The college
may impose sanctions against a student who commits, attempts to com-
mit, aids, abets, incites, encourages, or assists another person to
commit an act of misconduct. Misconduct for which the college may im-
pose sanctions includes, but is not limited to, any of the following:

(1) Academic dishonesty. Any act of academic dishonesty includ-
ing, but not limited to, cheating, plagiarism, or fabrication.

(a) Cheating includes, but is not limited to, any attempt to give
or obtain unauthorized assistance relating to the completion of an
academic assignment.

(b) Plagiarism includes, but is not limited to, taking and using
as one's own, without proper attribution, the ideas, writings, or work
of another person in completing an academic assignment. Prohibited
conduct may also include the unauthorized submission for credit of
academic work that has been submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment, and also includes provid-
ing false or deceptive information in an instructional course concern-
ing the completion of an assignment.

(d) This section shall not be construed as preventing an instruc-
tor from taking immediate disciplinary action as provided herein where
the instructor is required to act upon such breach of academic dishon-
esty in order to preserve order and prevent disruptive conduct in the
classroom.

(e) This section shall also not be construed as preventing an in-
structor from adijusting the student's grade on a particular project,
paper, test, or class grade for academic dishonesty.

(2) Other dishonesty. Acts of dishonesty include, but are not
limited to:

(a) Forgery, alteration, submission of falsified documents or
misuse of any college document, record, or instrument of identifica-
tion;

(b) Tampering with an election conducted by or for college stu-
dents; or

(c) Furnishing false information, or failing to furnish correct
information, in response to the request or requirement of a college
officer or employee.

(3) Obstructive or disruptive conduct. Conduct not otherwise pro-
tected by law that interferes with, impedes, or otherwise unreasonably
hinders:

(a) Any instruction, research, administration, disciplinary pro-
ceeding, or other college activities, including the obstruction of the
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free flow of pedestrian or vehicular movement on college property or
at a college activity; or

(b) Any activity that is authorized to occur on college property,
whether or not actually conducted or sponsored by the college.

(4) Assault, intimidation, harassment. Unwanted touching, physi-
cal abuse, verbal abuse, threat(s), intimidation, harassment, bully-
ing, or other conduct which harms, threatens, or is reasonably per-
ceived as threatening the health or safety of another person or anoth-
er person's property. For purposes of this code, bullying is repeated
or aggressive unwanted behavior, not otherwise protected by law, that
humiliates, harms, or intimidates the wvictim.

(5) Cyber misconduct. Cyber misconduct including, but not limited
to: Cyberstalking, cyberbullying, or online harassment.

(a) Use of electronic communications including, but not limited
to, electronic mail, instant messaging, electronic bulletin boards,
and social media sites, to harass, abuse, bully or engage in other
conduct which harms, threatens, or is reasonably perceived as threat-
ening the health or safety of another person.

(b) Prohibited activities include, but are not limited to, unau-
thorized monitoring of another's email communications directly or
through spyware, sending threatening emails, disrupting electronic
communications with spam or by sending a computer virus, sending false
messages to third-parties using another's email identity, nonconsensu-
al recording of sexual activity, and nonconsensual distribution of a
recording of sexual activity.

(6) Property violation. Damage to, misappropriation of, unauthor-
ized use or possession of, vandalism, or other nonaccidental damaging
or destruction of college property or the property of another person.

Property for the purposes of this subsection includes computer
passwords, access codes, identification cards, personal financial ac-
count numbers, other confidential personal information, intellectual
property, and college trademarks.

(7) Failure to comply with directive. Failure to comply with the
directive(s) of a college officer or employee who is acting in the le-
gitimate performance of his or her duties, including failure to prop-
erly identify oneself to such a person when requested to do so.

(8) Weapons. Possession of any firearm, dagger, sword, knife or
other cutting or stabbing instrument, club, explosive device or any
other weapon apparently capable of producing bodily harm, unless pre-
viously authorized by the vice president of learning and student suc-
cess. This policy does not apply to the possession of a personal pro-
tection spray device, as authorized by RCW 9.91.160. This policy is
subject to the following exceptions:

(a) Commissioned law enforcement personnel in the state of Wash-
ington, legally authorized military personnel while in performance of
their duties, and other persons or entities authorized by contract to
carry firearms in the course of their employment;

(b) A student with a valid concealed weapons permit may store a
pistol in his or her vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view; or

(c) The president or designee may grant permission to bring a
weapon on campus upon a determination that the weapon is reasonably
related to a legitimate pedagogical purpose. Such permission shall be
in writing and shall be subject to such terms or conditions incorpora-
ted in the written permission.
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(9) Hazing. Hazing includes, but is not limited to, any initia-
tion into a student organization or any pastime or amusement engaged
in with respect to such an organization that causes, or is likely to
cause, bodily danger or physical harm, or serious mental or emotional
harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being visi-
bly under the influence of any alcoholic beverage, except as permitted
by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale of marijua-
na or the psychoactive compounds found in marijuana intended for human
consumption, regardless of form, or being observably under the influ-
ence of marijuana or the psychoactive compounds found in marijuana and
intended for human consumption, regardless of form. While state law
permits the recreational use of marijuana, federal law prohibits such
use on college premises or in connection with college activities.

(c) Drugs. The use, possession, delivery, sale, or being observa-
bly under the influence of any legend drug (including anabolic ste-
roids, androgens, or human grown hormones), narcotic drug or control-
led substance as defined in chapters 69.41 and 69.50 RCW, except in
accordance with a lawful prescription for that student by a licensed
health care professional.

(d) Tobacco, electronic cigarettes, and related products. The use
of tobacco, electronic cigarettes, and related products in any build-
ing owned, leased, or operated by the college, or in any location
where such use is prohibited, or in any location other than the park-
ing lots, including twenty-five feet from entrances, exits, windows
that open, and ventilation intakes of any building owned, leased or
operated by the college. The use of tobacco, electronic cigarettes,
and related products on the college campus is restricted to designated
smoking areas.

"Related products" include, but are not limited to, cigarettes,
pipes, bidi, clove cigarettes, waterpipes, hookahs, chewing tobacco,
vaporizers, and snuff.

(11) Disorderly conduct. Conduct which is disorderly, lewd, inde-
cent, or obscene, that is not otherwise protected under the law.

(12) Discriminatory conduct. Conduct which harms or adversely af-
fects any member of the college community because of race; color; na-
tional origin; sensory, mental or physical disability; use of a serv-
ice animal; gender, including pregnancy; marital status; age (40+);
religion; creed; sexual orientation; gender identity; wveteran's sta-
tus; or any other legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct" includes
sexual harassment, sexual intimidation, and sexual violence. Sexual
harassment prohibited by Title IX is defined in the supplemental pro-
cedures to this code. See WAC 132R-04-103.

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual or gender-based conduct ((ef—a—sexvat—matgre)), including
unwelcomed sexual advances, requests for sexual favors, guid pro gquo
harassment, and other verbal, nonverbal, or physical conduct of a sex-

ual or a gendered nature that is sufficiently ((serieus)) severe, per-
sistent, or pervasive as to:

(i) Deny or limit ( (5 et ) )
the ability of a student to participate in or benefit from the colle-
ge's educational programs or activities ((er—that));

(1i) Alter the terms or conditions of employment for a college
emplovee (s); and/or
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(iii) Create((s)) an intimidating, hostile, or offensive environ-
ment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation" incorpo-
rates the definition of sexual harassment and means threatening or
emotionally distressing conduct based on sex. This includes, but is
not limited to, nonconsensual recording of sexual activity or the dis-
tribution of such recording.

(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. Nonconsensual sexual intercourse, noncon-
sensual sexual contact, domestic violence, dating violence, and stalk-
ing are all types of sexual violence.

(1) Nonconsensual sexual intercourse ((+s)). Any actual or at-
tempted sexual intercourse (anal, oral, or vaginal), however slight,
with any object or body part, by a person upon another person, that is
without consent and/or by force. Sexual intercourse includes anal or
vaginal penetration by a penis, tongue, finger, or object, or oral
copulation by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact ((&s)). Any ( (imtentienat)) ac-
tual or attempted sexual touching, however slight, with any object or
body part, by a person upon another person that is without consent
and/or by force. Sexual touching includes any bodily contact with the
breasts, groin, mouth, or other bodily orifice of another individual,
or any other bodily contact in a sexual manner.
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1)) Incest. Sexual intercourse or sexual contact with a person

known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren, and adopted children under
the age of eighteen.

(iv) Statutory rape. Consensual intercourse between a person who
is eighteen vears of age or older, and a person who is under the age
of sixteen.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or yvouth who is
protected from that person's acts under the domestic or family vio-
lence laws of the state of Washington, RCW 26.50.010.
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(vi) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(ITTI) The frequency of interaction between the persons involved
in the relationship.

(vii) Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(viii) Consent((+)). Clear, knowing, and voluntary permission by
word or action to engage in mutually agreed upon sexual activity. Each
party has the responsibility to make certain that the other has con-
sented before engaging in the activity. For consent to be valid, there
must be actual words or conduct indicating freely given agreement to
the act at the time of the act. Consent cannot be inferred from si-
lence, passivity, or lack of active resistance. Consent can be with-
drawn by either party at any point. Consent to engage in one activity,
or past agreement to engage in a particular activity, cannot be pre-
sumed to constitute consent to engage in a different activity or to
engage in the same activity again. There is no consent where there is
a threat of force or violence or any other form of coercion or intimi-
dation, physical or psychological. A person cannot consent if they are
unable to understand what is happening or are disoriented, or if they
are asleep or unconscious for any reason, including due to alcohol or
other drugs. An individual who engages in sexual activity when the in-
dividual knows, or should know, that the other person is physically or
mentally incapable of consent has engaged in nonconsensual conduct.
Intoxication is not a defense against allegations that an individual
has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a person be-
cause of such person's protected status and that is sufficiently seri-
ous as to deny or limit, and that does deny or limit, the ability of a
student to participate in or benefit from the college's educational
program or that creates an intimidating, hostile, or offensive envi-
ronment for other campus community members. Protected status includes
a person's race; color; national origin; sensory, mental or physical
disability; use of a service animal; gender, including pregnancy; mar-
ital status; age (40+); religion; creed; sexual orientation; gender
identity; veteran's status; or any other legally protected classifica-
tion. See supplemental definitions: "Sexual misconduct" for the defi-
nition of "sexual harassment." Harassing conduct may include, but is
not limited to, physical conduct, verbal, written, social media and
electronic communications.

(15) Retaliation. Harming, threatening, intimidating, coercing,
or taking adverse action of any kind against a person because such
person reported an alleged violation of this code or college policy,
provided information about an alleged violation, or participated as a
witness or in any other capacity in a college investigation or disci-
plinary proceeding.
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(16) Misuse of electronic resources. Theft or other misuse of
computer time or other electronic information resources of the col-
lege. Such misuse includes, but is not limited to:

(a) Unauthorized use of such resources or opening of a file, mes-
sage, or other item;

(b) Unauthorized duplication, transfer, or distribution of a com-
puter program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's password
or other identification;

(d) Use of such time or resources to interfere with someone
else's work;

(e) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;

(g) Use of such time or resources in violation of applicable
copyright or other law;

(h) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization; or

(1) Failure to comply with the college's electronic use policy.

(17) Unauthorized access. Unauthorized possession, duplication,
or other use of a key, keycard, or other restricted means of access to
college property, or unauthorized entry onto or into college property.

(18) Safety violations. Safety violation includes any nonacciden-
tal conduct that interferes with or otherwise compromises any college
policy, equipment, or procedure relating to the safety and security of
the campus community, including tampering with fire safety equipment
and triggering false alarms or other emergency response systems.

(19) Abuse of process. Abuse or misuse of any of the procedures
relating to student complaints or misconduct including, but not limi-
ted to:

(a) Failure to obey a subpoena or order to appear at a hearing;

(b) Falsification or misrepresentation of information;

(c) Disruption, or interference with the orderly conduct, of a
proceeding;

(d) Interfering with someone else's proper participation in a
proceeding;

(e) Destroying or altering potential evidence, or attempting to
intimidate or otherwise improperly pressure a witness or potential
witness;

(f) Attempting to influence the impartiality of, or harassing or
intimidating, a student disciplinary committee member; or

(g) Failure to comply with any disciplinary sanction(s) imposed
under this student conduct code.

(20) Unsafe vehicle operation. Operation of any motor vehicle on
college property in an unsafe manner or in a manner which is reasona-
bly perceived as threatening the health or safety of another person.

(21) Violation of other laws or policies. Violation of any feder-
al, state, or local law, rule, or regulation or other college rules or
policies, including college traffic and parking rules.

(22) Ethical wviolation. The breach of any generally recognized
and published code of ethics or standards of professional practice
that governs the conduct of a particular profession for which the stu-
dent 1is taking a course or is pursuing as an educational goal or ma-
jor.
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(23) Aiding or abetting. Aiding, abetting, inciting, encouraging,
or assisting another person to commit any of the foregoing acts of
misconduct.

In addition to initiating discipline proceedings for violation of
the student conduct code, the college may refer any violations of fed-
eral, state or local laws to civil and criminal authorities for dispo-
sition. The college shall proceed with student disciplinary proceed-
ings regardless of whether the underlying conduct is subject to civil
or criminal prosecution.

[Statutory Authority: RCW 28B.50.140. WSR 18-17-026, § 132R-04-057,
filed 8/6/18, effective 9/6/18; WSR 17-22-054, § 132R-04-057, filed
10/25/17, effective 11/25/17; WSR 16-15-011, § 132R-04-057, filed
7/8/16, effective 8/8/16. Statutory Authority: RCW 28B.50.140 and
chapter 34.05 RCW. WSR 03-15-063, § 132R-04-057, filed 7/14/03, effec-
tive 8/14/03.]
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