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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed February 16, 2021, 4:23 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-14-059.

Title of Rule and Other Identifying Information: WAC
388-101D-0355 Psychoactive medication treatment plan, 388-101D-0360,
Psychoactive medication monitoring, 388-101D-0405 Functional assess-
ment, and 388-101D-0410 Positive behavior support plan.

Hearing Location(s): On March 23, 2021, at 10:00 a.m., at Office
Building 2, Department of Social and Health Services (DSHS) headquar-
ters, 1115 Washington Street S.E., Olympia, WA 98501. Public parking
at 11th and Jefferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or by Skype.
Due to the COVID-19 pandemic, hearing may be held via Skype, see DSHS
website for most up-to-date information.

Date of Intended Adoption: Not earlier than March 24, 2021.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m., March 23, 2021.

Assistance for Persons with Disabilities: Contact Jeff Kildahl,
DSHS Rules Consultant, phone 360-664-6092, fax 360-664-6185, TTY 711
relay service, email Kildaja@dshs.wa.gov, by March 9, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The developmental disabilities adminis-
tration (DDA) is amending these rules primarily to update policy on
when functional assessments and positive behavior support plans are
required. Other proposed major changes or new requirements to the
chapter: Repeal WAC 388-101D-0360 and move requirements for reporting
to the prescriber to WAC 388-101D-0355; remove the requirement for a
psychoactive medication treatment plan; replace "psychoactive" with
"psychotropic"; replace "mental health" with "behavioral health"; re-
quire a provider to record various information related to psychotropic
medications in the client's record; require the provider to send a
copy of the drug information sheet to the legal representative upon
request; establish new criteria for when a functional assessment is
required; clarify requirements for functional assessment content; add
criteria for when it is permissible to use a community protection cli-
ent's risk assessment in place of a functional assessment; add func-
tional assessment timeline requirements; establish new criteria for
when a positive behavior support plan is required; add positive behav-
ior support plan timeline requirements for clients who are either en-
tering residential services or are already receiving residential serv-
ices and a new target behavior is identified; update requirements for
positive behavior support plan content; and clarify data collection
requirements and add timelines for reviewing data.

Reasons Supporting Proposal: These amendments are necessary to:
Incorporate policy requirements into rule; limit conditions under
which a functional assessment and positive behavior support plan are
required; ensure providers are not required to perform tasks related
to psychotropic medications that are outside their scope of practice
(i.e., obtain informed consent and advise clients about medications);
use more respectful language that reflects current, professional ter-
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minology; and ensure provider staff receive information they need to
support new clients who have a positive behavior support plan.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.040, 71A.12.110.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting: Chantelle Di-
az, P.O. Box 45310, Olympia, WA 98504-5310, 360-407-1589; Implementa-
tion and Enforcement: Phil Diaz, P.O. Box 45310, Olympia, WA
98504-5310, 360-407-1574.

A school district fiscal impact statement is not regquired under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Chantelle
Diaz, P.0O. Box 45310, Olympia, WA 98504-5310, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4) because the rules do not impose

disproportionate costs on small businesses.

Explanation of exemptions: DDA has analyzed the proposed rule
amendments and concludes they will impose no new or disproportionate
costs on small businesses so a small business economic impact state-
ment is not required.

February 16, 2021
Katherine I. Vasquez
Rules Coordinator

SHS-4768.5

AMENDATORY SECTION (Amending WSR 16-14-058, filed 6/30/16, effective
8/1/16)

WAC 388-101D-0355 ( (Psychoaetive)) What must a client record
contain if the client is prescribed a psychotropic medication ((treat-
ment—plan-))?2 (1) If the ((assessingtreatmentprofessieonal—recom—
‘ee—providermust—decument—this—3n)) client is prescribed psychotropic
medication, the client's ( (psyeheoactivemedication—treatment—ptan—TFhe

serviee—provider)) record must ((ermswre—thepltonirnetuodes—+thefollow—
ing)) contain:

(a) ((A—deseription—of—the behaviors; symptoms—or—econditions—for

reeord)) Whether the provider was present when the prescriber examined
the client;

(c) ((Fhe—Ztengthoftimeconsidered—sufficientto determine—if
the—mediecation—ts-effeetiswve)) Anyv medical or behavioral information
the provider conveyved to the prescriber;
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structions the provider received from the prescriber

((

))

dispensing pharmacy for the psychotropic medication prescribed

The

(e)

drug information sheet obtained from the prescriber or

.
A

The date the provider sent the client's legal representative

a copy of the psyvchotropic drug information sheet,

(£)

and

.
A

if regquested

(g) Any documentation reguired under WAC 388-101D-0340.

((

))

provider

does not attend the appointment,

))

the provider must document in the client record whether the client at-

tended the appointment independently or with a third party.

))

provider must report to the prescriber if
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filed 6/30/16,

recodified as § 388-101D-0355,

Statutory Authority

[WSR 16-14-058,
tive 8/1/16.

388-

S

WSR 08-02-022,

]

Chapter 71A.12 RCW.

effective 2/1/08

’

filed 12/21/07

-3750,

101

effective

filed 6/30/16¢,

(Amending WSR 16-14-058,

AMENDATORY SECTION

8/1/16)

required?

))

WAC 388-101D-0405 When is a functional assessment((

a

complete

))

)) provider must ((

((

The
functional assessment

(1)

of a

client's behavior if

The client's supports intensity scale results indicate exten-

sive support 1is necessary to prevent

))

((

))

((

(a)

.
A

Self-injury

(i)

.
A

Sexual aggression

(ii)
(1i1)
(iv)

(v)

.
A

Suicide attempt
Emotional outburst
Property destruction

.
A

.
A
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(vi) Assault or injury to others; or

(vii) A behavior identified by guestion seventeen and documented
in the case manager's comments;

(b) The client is prescribed a psychotropic medication on a pro
re nata (PRN or as needed) basis to change a target behavior; or

(c) The provider uses—or plans to use—restrictive procedures or
physical restraints as defined in WAC 388-101-3000

(2) ((Fhe—serviceprovidermust—start—thefunctional—assessment
Tz n +h P EENE SN SN I NP = Nnerox 1T ~h =71 Nyt e~y AT oo EVNPR S SNNE SR I 2NE SR NS
AETY T CIT i S T T v_LJ.J.g) |y leuv i S J N Ny @ R S J.J.v_LJ.J.v T ITTCTOV U1 O CTIITT T [ S N Ny 1
o Tz + + 1 P NtV a 173457 + hosz oo+ a1y 12 £ o N e A
- 1 W LT CTT CIT i S T =] | €% 1N N N S Wy |y T1TCTOV t/\_jg_)_LL_,_LV i S . t/ [ S - T =] I
formandmaintainretatienships)) Target behavior means a behavior
identified by the provider that needs to be modified or replaced to
meet the client's health and safety needs.

(3) The ((servieceprovider mustensure—that—a)) client's ( (weie-
+en)) functional assessment ((addxresses)) must:

(a) ((A—deseription of theeclientondpertinent—histery)) B

based on two or more of the following:
(i) Direct observation;
(1i1) Interview with anvyvone who has personal knowledge of the cli-

ent;

(1ii) Questionnaire; or

(iv) Record review;

(b) ((Fhe—etient's overatloguatityof+ife)) Describe:

(1) Client history and antecedents pertinent to the target behav-
ior;

(i1) The client's current status;

(1i1i) The target behavior; and

(iv) The apparent function of the target behavi
( n

or; and
Th heoahaxzrg rao o+ = o~ wn1A rad ~kh=~11 Sty A A~ oo £
C LI T ITTCTOV T°U1O L_,J.L(_A.L_, & =y A i W e B W 1 A\ 8 J N Ny @ R S Ll\j‘LLl\j L& 3 B A Ry N & =y .

conecern)) Exist:

(1) In draft form before the effective date of the client being
added to the provider's contract; and

(1i) In final form no later than fortv-five calendar days after
the effective date of the client being added to the provider's con-
tract
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(4) A draft functional assessment must define the target behavior
and its apparent function

(5) The ((serviee)) provider ( (mgst—Trneltude—thefollewing—see

. . . .
titons—3n—the format of cach elient's written)) may revise a functional

sessment ( (=

() IRV AN S I G OIS SN B 2N ANE 2 SO IR NN AN S SN SV SIONE P
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+H—Summary—statement{sy)) written by another provider. The pro-

vider must identify the adapted functional assessment as its own.
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(6) If the provider identifies a new target behavior for a cli-
ent, the provider must complete a functional assessment for that be-
havior within forty-five days.

(7) The provider may use a community protection participant's
risk assessment in place of a functional assessment if it was comple-
ted in the past eighteen months and describes:

(a) The client's history pertinent to the target behavior;

(b) The client's current status;

(c) The target behavior; and

(d) The apparent function of the target behavior.

(8) A functional assessment is regquired for any target behavior
not included in the client's community protection program risk assess-
ment.

[WSR 16-14-058, recodified as § 388-101D-0405, filed 6/30/16, effec-
tive 8/1/16. Statutory Authority: Chapter 71A.12 RCW. WSR 08-02-022, §
388-101-3850, filed 12/21/07, effective 2/1/08.]

AMENDATORY SECTION (Amending WSR 16-14-058, filed 6/30/16, effective
8/1/16)

WAC 388-101D-0410 When is a positive behavior support plan((=))
required? (1) If a client requires a functional assessment under WAC
388-101D-0405, the ((serwviee)) provider must ((gdewvetepy)) train
to((+)) and implement a written individualized positive behavior sup-
port plan ( (fer—each—elient—wvhens

{

)"E)

o a7 S, ot
T [ w N TTC 1T =) - =) oo T

L
based on that functional assessment.
(2) The ((serviee—provider)) client's positive behavior support
plan must:
(a) ((Base—each—elient's peositive behavior support—plan—-eon—the
funetional—assessment—reguired—nWACL388—3101-3850)) Describe:

(1) The target behavior;
(1ii) Actions that may be taken to prevent the target behavior;
(1ii) Actions that may be taken in response to the target behav-

ior;

(iv) Actions that may be taken if the target behavior increases
in frequency, duration, intensity, or impact;

(v) The replacement behavior that matches the target behavior's
function;

(vi) How to teach the replacement behavior;

(vii) How to respond to the replacement behavior; and

(viii) Benchmarks to evaluate the positive behavior support
plan's effectiveness; a

(b) ((complete—and

chaltengingPehavieor)) Exist:

(1) In draft form before the effective date of the client being

added to the provider's contract; and
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(1i) In final form no later than sixty calendar days after the
effective date of the client being added to the provider's contract.

(3) A draft positive behavior support plan must include direction
to direct-support professionals on how to respond to target behaviors.

(4) The ((serviee)) provider ( (must—develop—and—imptement)) may
revise a positive behavior support plan ((that—3s——econsistent—withthe
elientls—eross—system—erisis—pltan—+f—any)) written by another provid-
er. The provider must identify the adapted positive behavior support
plan as its own.

((4r)) (5) If the ((serviee)) provider ( (must—rnetude—the—Ffol—
Towing—secetions—dn—+the formatof cach elientls—written)) identifies a
new target behavior for a client, the provider must implement a posi-
tive behavior support plan((+

e —Prevention—strategiess

ﬁ%ﬁeﬁeﬁ—fﬁeﬁﬁﬁﬁﬁ%ﬁm i i i 7
“+eh—Pata——ecollection—and monitoringmethods)) addressing that be-

havior within sixty davys.

((

L
"
5

reagsonakbte—time—PbutrnotJonger+thansix—menthsy)) (6) The ((serviee))
provider must collect data on:
(a) ((Bvetuakte—+the positive pbehavior supportplarn—and—thedata

eetteeted)) The target behavior's:
i) Frequency;

ii) Intensity;

iii) Duration;

iv) Impact; and

(b) ((conduet—a—rew—funetional—eassessment—whernneeessary)) The
replacement behavior's:

(1) Frequency;

(1i) Intensity;

(1ii) Duration; and

( (er—Pevetop—andimpltement—revisions—asneeded)) (iv) TImpact.

(7) The provider must analyze the data collected under subsection
(6) of this section at least every six months to determine the effec-
tiveness of the positive behavior support plan.

(8) If the analysis under subsection (7) of this section indi-
cates the target behavior is not decreasing in frequency, intensity,
duration, or impact, the provider must:

(a) Revise the positive behavior support plan; or

(b) Document the reason revising the support plan is not indica-

(
(
(
(

ted.

[WSR 16-14-058, recodified as § 388-101D-0410, filed 6/30/16, effec-
tive 8/1/16. Statutory Authority: Chapter 71A.12 RCW. WSR 08-02-022, §
388-101-3860, filed 12/21/07, effective 2/1/08.]

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 388-101D-0360 Psychoactive medication monitoring.
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