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EMERGENCY RULES

PENINSULA COLLEGE
[Filed February 17, 2021, 12:30 p.m., effective February 17, 2021, 12:30 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: On May 19, 2020, the Federal Register printed amendments
to Title IX regulations (85 F.R. 30575). The new regulations address
the grievance process for formal complaints of sexual harassment and
are scheduled to take effect on August 14, 2020. This requires emer-
gency updates to the college's student conduct code to be compliant
with federal regulations. Chapter 132A-125 WAC will be repealed in its
entirety and new chapter 132A-126 WAC will be submitted.

Citation of Rules Affected by this Order: New chapter 132A-126
WAC; and repealing chapter 132A-125 WAC.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140(13); 20 U.S.C. § 1092 (f); Title IX of the Education Amend-
ments of 1972, 20 U.S.C. § 1681 et seq.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: Peninsula College is required by the
United States Department of Education to comply with the recently
adopted Title IX regulations, which take effect on August 14, 2020.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 29,
Amended 0, Repealed 23; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 29, Amended 0, Repealed 23.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: August 14, 2021.

Kelly Griffith
Executive Assistant
to the President
Rules Coordinator

0OTs-2515.1

REPEALER

The following chapter of the Washington Administrative Code 1is
repealed:

WAC 132A-125-005 Preamble.
WAC 132A-125-010 Authority.
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Chapter 132A-126 WAC

CODE OF STUDENT RIGHTS AND RESPONSIBILITIES

WSR 21-06-001

NEW SECTTION

WAC 132A-126-005 Preamble. Peninsula College is a diverse and
dynamic learning community. As such, the college maintains a strong
commitment to providing a learning environment that is civil and free
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from disruptive behavior. All members of the college community share
in the responsibility to promote a positive learning environment, dem-—
onstrate mutual respect and dignity, and avoid adversarial relation-
ships. Thus, students are expected to act as responsible members of
this community, maintain a high degree of honesty and integrity, com-
ply with the rules and regulations of the college, and respect the
rights, privileges, and property of the college community.

[]

NEW SECTION

WAC 132A-126-010 Authority. The board of trustees, acting pur-
suant to RCW 28B.50.140(14), delegates to the president of the college
the authority to administer disciplinary action. Administration of the
disciplinary procedures is the responsibility of the vice president
for student services or their designee. The student conduct officer
shall serve as the principal investigator and administrator for al-
leged violations of this code.

[]

NEW SECTION

WAC 132A-126-015 Definitions. The following definitions shall
apply for the purposes of this student conduct code:

(1) "Business day" means a weekday, excluding weekends and col-
lege holidays.
(2) "College premises" shall include all campuses of the college,

wherever located, and includes all land, buildings, facilities, wvehi-
cles, equipment, and other property owned, used, or controlled by the

college.
(3) "Complainant" is an alleged victim of sexual misconduct.
(4) "Conduct review officer" is the vice president of student

services or other college administrator designated by the president to
be responsible for receiving and for reviewing or referring appeals of
student disciplinary actions in accordance with the procedures of this
code.

(5) "Disciplinary action" is the process by which the student
conduct officer imposes discipline against a student for a violation
of the student conduct code.

(6) "Disciplinary appeal" is the process by which an aggrieved
student can appeal the discipline imposed by the student conduct offi-
cer. Disciplinary appeals from a suspension in excess of ten instruc-
tional days or an expulsion are heard by the student conduct appeals
board. Appeals of all other appealable disciplinary action shall be
reviewed through brief adjudicative proceedings.

(7) "Filing" is the process by which a document is officially de-
livered to a college official responsible for facilitating a discipli-
nary review. Unless otherwise provided, filing shall be accomplished
by:

(a) Hand delivery of the document to the specified college offi-
cial or college official's assistant; or
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(b) Sending the document by email and first class mail to the
specified college official's office and college email address.

Papers required to be filed shall be deemed filed upon actual re-
ceipt during office hours at the office of the specified college offi-
cial.

(8) "Instructional day" is a day identified in the academic cal-
endar and quarterly schedule as a classroom instruction day.
(9) "President" is the president of the college. The president is

authorized to:

(a) Delegate any of their responsibilities as set forth in this
chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set forth
in this chapter as may be reasonably necessary.

(10) "Respondent" is the student against whom disciplinary action
is initiated.
(11) "Service" is the process by which a document is officially

delivered to a party. Unless otherwise provided, service upon a party
shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) Sending the document by email and by certified mail or first
class mail to the party's last known address.

Service is deemed complete upon hand delivery of the document or
upon the date the document is emailed and deposited in the mail.

(12) "Sexual misconduct" has the meaning ascribed to this term in
WAC 132A-126-030(13).
(13) "Student" includes all persons taking courses at or through

the college, whether on a full-time or part-time basis, and whether
such courses are credit courses, noncredit courses, online courses, or
otherwise. Persons who withdraw after allegedly violating the code,
who are not officially enrolled for a particular term but who have a
continuing relationship with the college, or who have been notified of
their acceptance for admission are considered "students" for purposes
of this chapter.

(14) "Student conduct officer" is a college administrator desig-
nated by the president to be responsible for implementing and enforc-
ing the student conduct code.

[]

NEW SECTION

WAC 132A-126-020 Statement of jurisdiction. (1) The Peninsula
College code of student rights and responsibilities shall apply to
student conduct that occurs:

(a) On college premises;

(b) At or in connection with college-sponsored activities; or

(c) To off-campus conduct that, in the judgment of the college,
adversely affects the college community or the pursuit of its objec-
tives.

(2) Jurisdiction extends to, but is not limited to, locations in
which students are engaged in official college activities including,
but not limited to, foreign or domestic travel, activities funded by
the associated students, athletic events, training internships, coop-
erative and distance education, online education, practicums, super-
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vised work experiences, or any other college-sanctioned social or club
activities.

(3) Students are responsible for their conduct from the time of
application for admission through the actual receipt of a degree, even
though conduct may occur before classes begin or after classes end, as
well as during the academic year and during periods between terms of
actual enrollment.

(4) These standards shall apply to a student's conduct even if
the student withdraws from college while a disciplinary matter is
pending. The college has sole discretion, on a case-by-case basis, to
determine whether the student conduct code will be applied to conduct
that occurs off campus.

(5) The student conduct officer has sole discretion, on a case-
by-case basis to bring a student conduct proceeding under this code
for academic dishonesty. Nothing in this code precludes instructors
and/or academic divisions or departments from imposing an academic
sanction, up to and including a failing grade in an academic course or
dismissal from an academic program, in response to academic dishones-
ty.

Policies and procedures governing the imposition of academic
sanctions for academic dishonesty can be found in the college's aca-
demic integrity policy, the course syllabus, and any applicable pro-
gram handbook.

[]

NEW SECTION

WAC 132A-126-025 Statement of student rights. As members of the
academic community, students are encouraged to develop the capacity
for critical judgment and to engage in an independent search for
truth. Freedom to teach and freedom to learn are inseparable facets of
academic freedom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and in the
larger community. Students should exercise their freedom with respon-
sibility. The responsibility to secure and to respect general condi-
tions conducive to the freedom to learn is shared by all members of
the college community.

The following enumerated rights are guaranteed to each student
within the limitations of statutory law and college policy, which are
deemed necessary to achieve the educational goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry, expres-
sion, and assembly upon and within college facilities that are gener-
ally open and available to the public.

(b) Students are free to pursue appropriate educational objec-
tives from among the college's curricula, programs, and services, sub-
ject to the limitations of RCW 28B.50.090 (3) (b).

(c) Students shall be protected from academic evaluation that is
arbitrary, prejudiced, or capricious, but are responsible for meeting
the standards of academic performance established by each of their in-
structors.

(d) Students have the right to a learning environment that is
free from unlawful discrimination, inappropriate and disrespectful
conduct, and any and all harassment, including sexual harassment.
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(2) Due process.

(a) The rights of students to be secure in their persons, quar-
ters, papers, and effects against unreasonable searches and seizures
is guaranteed.

(b) No disciplinary sanction may be imposed on any student with-
out notice to the accused of the nature of the charges.

(c) A student accused of violating this code of student conduct
is entitled, upon request, to procedural due process as set forth in
this chapter.

[]

NEW SECTION

WAC 132A-126-030 Prohibited student conduct. The college may
impose disciplinary sanctions against a student who commits, attempts
to commit, aids, abets, incites, encourages or assists another person
to commit an act(s) of misconduct, which include, but are not limited
to, the following:

(1) Academic dishonesty. Any act of academic dishonesty includ-
ing, but not limited to, cheating, plagiarism, and fabrication.

(a) Cheating includes any attempt to give or obtain unauthorized
assistance relating to the completion of an academic assignment.

(b) Plagiarism includes taking and using as one's own, without
proper attribution, the ideas, writings, or work of another person in
completing an academic assignment. Prohibited conduct may also include
the unauthorized submission for credit of academic work that has been
submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment and also includes providing
false or deceptive information to an instructor concerning the comple-
tion of an assignment.

(2) Other dishonesty. Any other acts of dishonesty. Such acts in-
clude, but are not limited to:

(a) Forgery, alteration, submission of falsified documents or
misuse of any college document, record, or instrument of identifica-
tion;

(b) Tampering with an election conducted by or for college stu-
dents; or

(c) Furnishing false information or failing to furnish correct
information, in response to the request or requirement of a college
officer or employee.

(3) Obstructive or disruptive conduct. Conduct, not otherwise
protected by law, that interferes with, impedes, or otherwise unrea-
sonably hinders:

(a) Instruction, research, administration, disciplinary proceed-
ing, or other college activity, including the obstruction of the free
flow of pedestrian or vehicular movement on college property or at a
college activity; or

(b) Any activity that is authorized to occur on college property,
whether or not actually conducted or sponsored by the college.

(4) Assault, intimidation, harassment. Unwanted touching, physi-
cal abuse, verbal abuse, threat(s), intimidation, harassment, bully-
ing, for purposes of this code, "bullying" is defined as repeated or
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aggressive unwanted behavior, not otherwise protected by law that in-
tentionally humiliates, harms, or intimidates the victim.

(5) Cyber misconduct. Cyberstalking, cyberbullying or online har-
assment. Use of electronic communications including, but not limited
to, electronic mail, instant messaging, electronic bulletin boards,
and social media sites to harass, abuse, bully or engage in other con-
duct which harms, threatens, or is reasonably perceived as threatening
the health or safety of another person. Prohibited activities include,
but are not limited to, unauthorized monitoring of another's email
communications directly or through spyware, sending threatening
emails, disrupting electronic communications with spam or by sending a
computer virus, sending false messages to third parties using anoth-
er's email identity, nonconsensual recording of sexual activity, and
nonconsensual distribution of a recording of sexual activity.

(6) Property violation. Damage to, misappropriation of, unauthor-
ized use or possession of, vandalism, or other nonaccidental damaging
or destruction of college property or the property of another person.
Property for purposes of this subsection includes computer passwords,
access codes, identification cards, personal financial account num-
bers, other confidential personal information, intellectual property,
and college trademarks.

(7) Failure to comply with directive. Failure to comply with the
direction of a college officer or employee who is acting in the legit-
imate performance of his or her duties including failure to properly
identify oneself to such a person when requested to do so.

(8) Weapons. Possession, holding, wearing, transporting, storage,
or presence of any firearm, dagger, sword, knife or other cutting or
stabbing instrument, club, explosive device, or any other weapon appa-
rently capable of producing bodily harm is prohibited on the college
campus, subject to the following exceptions:

(a) Commissioned law enforcement personnel or legally authorized
military personnel while in performance of their duties; or

(b) A student with a valid concealed weapons permit may store a
firearm in his or her vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view; or

(c) The president or his or her designee may grant permission to
bring a weapon on campus upon a determination that the weapon is rea-
sonably related to a legitimate pedagogical purpose. Such permission
shall be in writing and shall be subject to such terms or conditions
incorporated in the written permission; or

(d) This policy does not apply to the possession and/or use of
disabling chemical sprays when possessed and/or used for self-defense.

(9) Hazing. Hazing includes, but is not limited to, any initia-
tion into a student organization or any pastime or amusement engaged
in with respect to such an organization that causes, or is likely to
cause, bodily danger or physical harm, or serious mental or emotional
harm to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale or being observ-
ably under the influence of any alcoholic beverage, except as permit-
ted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, sale or being ob-
servably under the influence of marijuana or the psychoactive com-
pounds found in marijuana and intended for human consumption, regard-
less of form. While state law permits the recreational use of marijua-
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na, federal law prohibits such use on college premises or in connec-—
tion with college activities.

(c) Drugs. The use, possession, delivery, sale, or being observa-
bly under the influence of any legend drug, including anabolic ste-
roids, androgens, or human growth hormones as defined in chapter 69.41
RCW, or any other controlled substance under chapter 69.50 RCW, except
as prescribed for a student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes, and related products. The use
of tobacco, electronic cigarettes, and related products in any build-
ing owned, leased or operated by the college or in any location where
such use is prohibited, including twenty-five feet from entrances, ex-
its, windows that open, and ventilation intakes of any building owned,
leased, or operated by the college. "Related products" include, but
are not limited to, cigarettes, pipes, bidi, clove cigarettes, water-
pipes, hookahs, chewing tobacco, and snuff.

(11) Lewd conduct. Conduct that is lewd or obscene that is not
otherwise protected under the law.

(12) Discriminatory conduct. Discriminatory conduct that harms or
adversely affects any member of the college community because of
her/his race; color; national origin; sensory, mental or physical dis-
ability; use of a service animal; gender, including pregnancy; marital
status; age; religion; creed; genetic information; sexual orientation;
gender identity; veteran's status; or any other legally protected
classification.

(13) Sexual misconduct. The term "sexual misconduct" includes
sexual harassment, sexual intimidation, and sexual violence. Sexual
harassment prohibited by Title IX is defined in the supplemental pro-
cedures to this code. See WAC 132A-126-205 Prohibited conduct under
Title IX.

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual- or gender-based conduct, including unwelcome sexual ad-
vances, requests for sexual favors, quid pro quo harassment, and other
verbal, nonverbal, or physical conduct of a sexual or a gendered na-
ture that is sufficiently severe, persistent, or pervasive as to:

(1) Deny or limit the ability of a student to participate in or
benefit from the college's educational program;

(ii) Alter the terms or conditions of employment for a college
employee (s); and/or

(iii) Creates an intimidating, hostile, or offensive environment
for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation" incorpo-
rates the definition of "sexual harassment" and means threatening or
emotionally distressing conduct based on sex including, but not limi-
ted to, nonconsensual recording of sexual activity or the distribution
of such recording.

(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. Nonconsensual sexual intercourse, noncon-
sensual sexual contact, domestic violence, dating violence, and stalk-
ing are all types of sexual violence.

(i) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
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upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(iii) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren, and adopted children under
the age of eighteen.

(iv) Statutory rape. Consensual intercourse between a person who
is eighteen years of age or older, and a person who is under the age
of sixteen.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(vi) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(ITII) The frequency of interaction between the persons involved
in the relationship.

(vii) Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

For the purposes of this code, "consent" means knowing, voluntary
and clear permission by word or action, to engage in mutually agreed
upon sexual activity. Each party has the responsibility to make cer-
tain that the other has consented before engaging in the activity. For
consent to be valid, there must be at the time of the act of sexual
intercourse or sexual contact actual words or conduct indicating free-
ly given agreement to have sexual intercourse or sexual contact.

A person cannot consent if they are unable to understand what is
happening or is disoriented, helpless, asleep, or unconscious for any
reason, including due to alcohol or other drugs. An individual who en-
gages in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

(14) Harassment. Unwelcome and offensive conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a person be-
cause of such person's protected status and that is sufficiently seri-
ous as to deny or limit, and that does deny or limit, the ability of a
student to participate in or benefit from the college's educational
program or that creates an intimidating, hostile, or offensive envi-
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ronment for other campus community members. Protected status includes
a person's race; color; national origin; sensory, mental or physical
disability; use of a service animal; gender, including pregnancy; mar-
ital status; age; religion; creed; genetic information; sexual orien-
tation; gender identity; veteran's status; or any other legally pro-
tected classification. See "sexual misconduct" for the definition of
"sexual harassment." Harassing conduct may include, but is not limited
to, physical conduct, verbal, written, social media, and electronic
communications.

(15) Retaliation. Retaliation against any individual for report-
ing, providing information, exercising one's rights or responsibili-
ties, or otherwise being involved in the process of responding to, in-
vestigating, or addressing allegations or violations of federal,
state, or local law, or college policies including, but not limited
to, student conduct code provisions prohibiting discrimination and
harassment.

(16) Misuse of electronic resources. Theft or other misuse of
computer time or other electronic information resources of the col-
lege. Such misuse includes, but is not limited to:

(a) Unauthorized use of such resources or opening of a file, mes-
sage, or other item;

(b) Unauthorized duplication, transfer, or distribution of a com-
puter program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's password
or other identification;

(d) Use of such time or resources to interfere with someone
else's work;

(e) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;

(g) Use of such time or resources in violation of applicable
copyright or other law;

(h) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization; or

(1) Failure to comply with the college's electronic use policy.

(17) Unauthorized access. Unauthorized possession, duplication,
or other use of a key, keycard, or other restricted means of access to
college property, or unauthorized entry onto or into college property.

(18) Safety violations. Safety violation includes any nonacciden-
tal conduct that interferes with or otherwise compromises any college
policy, equipment, or procedure relating to the safety and security of
the campus community, including tampering with fire safety equipment
and triggering false alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of any feder-
al, state, or local law, rule, or regulation or other college rules or
policies, including college traffic and parking rules.

(20) Ethical violation. The breach of any generally recognized
and published code of ethics or standards of professional practice
that governs the conduct of a particular profession for which the stu-
dent i1s taking a course or is pursuing as an educational goal or ma-
jor.

In addition to initiating discipline proceedings for violation of
the student conduct code, the college may refer any violations of fed-
eral, state, or local laws to civil and criminal authorities for dis-
position. The college shall proceed with student disciplinary proceed-
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ings regardless of whether the underlying conduct is subject to civil
or criminal prosecution.

[]

NEW SECTION

WAC 132A-126-035 Disciplinary sanctions—Terms—Conditions. The
following disciplinary sanctions may be imposed upon students found to
have violated the student conduct code.

(1) Disciplinary warning. A verbal statement to a student that
there is a violation and that continued violation may be cause for
further disciplinary action.

(2) Written reprimand. Notice in writing that the student has
violated one or more terms of this code of conduct and that continua-
tion of the same or similar behavior may result in more severe disci-
plinary action.

(3) Disciplinary probation. Formal action placing specific condi-
tions and restrictions upon the student's continued attendance, de-
pending upon the seriousness of the violation, and which may include a
deferred disciplinary sanction. If the student subject to a deferred
disciplinary sanction is found in violation of any college rule during
the time of disciplinary probation, the deferred disciplinary sanc-
tion, which may include, but is not limited to, a suspension or a dis-
missal from the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction or con-
ditions arising from the new violation. Probation may be for a limited
period of time or may be for the duration of the student's attendance
at the college.

(4) Disciplinary suspension. Dismissal from the college and from
student status for a stated period of time. There will be no refund of
tuition or fees for the quarter in which the action is taken.

(5) Dismissal. The revocation of all rights and privileges of
membership in the college community and exclusion from the campus and
college-owned or controlled facilities without any possibility of re-
turn. There will be no refund of tuition or fees for the quarter in
which the action is taken. Disciplinary terms and conditions that may
be imposed in conjunction with the imposition of a disciplinary sanc-
tion include, but are not limited to, the following:

(a) Restitution. Reimbursement for damage to or misappropriation
of property, or for injury to persons, or for reasonable costs incur-
red by the college in pursuing an investigation or disciplinary pro-
ceeding. This may take the form of monetary reimbursement, appropriate
service, or other compensation.

(b) Professional evaluation. Referral for drug, alcohol, psycho-
logical or medical evaluation by an appropriately certified or 1li-
censed professional may be required. The student may choose the pro-
fessional within the scope of practice and with the professional cre-
dentials as defined by the college. The student will sign all necessa-
ry releases to allow the college access to any such evaluation. The
student's return to college may be conditioned upon compliance with
recommendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of functioning
within the college community, the student will remain suspended until
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future evaluation recommends that the student is capable of reentering
the college and complying with the rules of conduct.

(6) Not in good standing. A student may be deemed "not in good
standing" with the college. If so, the student shall be subject to the
following restrictions:

(a) Ineligible to hold an office in any student organization rec-
ognized by the college or to hold any elected or appointed office of
the college.

(b) Ineligible to represent the college to anyone outside the
college community in any way, including representing the college at
any official function, or any forms of intercollegiate competition or
representation.

(7) No contact order. An order directing a student to have no
contact with a specified student, college employee, a member of the
college community, or a particular college facility.

[]

NEW SECTION

WAC 132A-126-040 Initiation of disciplinary action. (1) All
disciplinary actions shall be initiated by the student conduct offi-
cer. If that officer is the subject of a complaint initiated by the
respondent, the president shall, upon request and when feasible, des-
ignate another person to fulfill any such disciplinary responsibili-
ties relative to the complainant.

(2) The student conduct officer shall initiate disciplinary ac-
tion by serving the respondent with written notice directing him or
her to attend a disciplinary meeting. The notice shall briefly de-
scribe the factual allegations, the provision(s) of the conduct code
the respondent is alleged to have violated, the range of possible
sanctions for the alleged violation(s), and specify the time and loca-
tion of the meeting. At the meeting, the student conduct officer will
present the allegations to the respondent and the respondent shall be
afforded an opportunity to explain what took place. If the respondent
fails to attend the meeting, the student conduct officer may take dis-
ciplinary action based upon the available information.

(3) The student conduct officer, prior to taking disciplinary ac-
tion in a case involving allegations of sexual misconduct, will make a
reasonable effort to contact the complainant to discuss the results of
the investigation and possible disciplinary sanctions and/or condi-
tions, if any, that may be imposed upon the respondent if the allega-
tions of sexual misconduct are found to have merit.

(4) Within ten days of the initial disciplinary meeting and after
considering the evidence in the case, including any facts or argument
presented by the respondent, the student conduct officer shall serve
the respondent with a written decision setting forth the facts and
conclusions supporting his or her decision, the specific student con-
duct code provisions found to have been violated, the discipline im-
posed, if any, and a notice of any appeal rights with an explanation
of the consequences of failing to file a timely appeal.

(5) The student conduct officer may take any of the following
disciplinary actions:

(a) Exonerate the respondent and terminate the proceedings.
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(b) Impose a disciplinary sanction(s), as described in WAC
132A-126-035.

(c) Refer the matter directly to the student conduct committee
for such disciplinary action, as the committee deems appropriate. Such
referral shall be in writing, to the attention of the chair of the
student conduct committee, with a copy served on the respondent.

(6) In cases involving allegations of sexual misconduct, the stu-
dent conduct officer, on the same date that a disciplinary decision is
served on the respondent, will serve a written notice informing the
complainant whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protection, includ-
ing disciplinary suspension or dismissal of the respondent. The notice
will also inform the complainant of their appeal rights. If protective
sanctions and/or conditions are imposed, the student conduct officer
shall make a reasonable effort to contact the complainant to ensure
that prompt notice of the protective disciplinary sanctions and/or
conditions occurs.

[]

NEW SECTION

WAC 132A-126-045 Appeal of disciplinary action. (1) The re-
spondent may appeal a disciplinary action by filing a written notice
of appeal with the conduct review officer within ten days of service
of the student conduct officer's decision. Failure to timely file a
notice of appeal constitutes a waiver of the right to appeal and the
student conduct officer's decision shall be deemed final.

(2) The notice of appeal must include a brief statement explain-
ing why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and the con-
duct review officer.

(4) A respondent, who timely appeals a disciplinary action or
whose case is referred to the student conduct committee, has a right
to a prompt, fair, and impartial hearing as provided for in these pro-
cedures.

(5) On appeal, the college bears the burden of establishing the
evidentiary facts underlying the imposition of a disciplinary sanction
by a preponderance of the evidence.

(6) Imposition of disciplinary action for violation of the stu-
dent conduct code shall be stayed pending appeal, unless the respond-
ent has been summarily suspended.

(7) The student conduct committee shall hear appeals from:

(a) The imposition of disciplinary suspensions in excess of ten
instructional days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the student
conduct officer, the conduct review officer, or the president.

(8) Student conduct appeals from the imposition of the following
disciplinary sanctions shall be reviewed through a brief adjudicative
proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(c) Written reprimands; and
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(d) Any conditions or terms imposed in conjunction with one of
the foregoing disciplinary actions.

Except as provided elsewhere in these rules, disciplinary warn-
ings and dismissals of disciplinary actions are final action and are
not subject to appeal.

(9) In cases involving allegations of sexual misconduct, the com-
plainant has the right to appeal the following actions by the student
conduct officer following the same procedures as set forth above for
the respondent:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed against a
respondent for a sexual misconduct violation, including a disciplinary
warning.

(10) If the respondent timely appeals a decision imposing disci-
pline for a sexual misconduct violation, the college shall notify the
complainant of the appeal and provide the complainant an opportunity
to intervene as a party to the appeal.

(11) Except as otherwise specified in this chapter, a complainant
who timely appeals a disciplinary decision or who intervenes as a par-—
ty to a respondent's appeal of a disciplinary decision shall be affor-
ded the same procedural rights as are afforded the respondent.

[]

NEW SECTION

WAC 132A-126-050 Brief adjudicative proceedings authorized.
Brief adjudicative proceedings shall be used for student conduct ap-
peals involving the following disciplinary actions:

(1) Suspensions of ten instructional days or less;

(2) Disciplinary probation;

(3) Written reprimands;

(4) Any conditions or terms imposed in conjunction with one of
the foregoing disciplinary actions; and

(5) Appeals by a complainant in student disciplinary proceedings
involving allegations of sexual misconduct in which the student con-
duct officer:

(a) Dismisses disciplinary proceedings based upon a finding that
the allegations of sexual misconduct have no merit; or

(b) Issues a verbal warning to the respondent.

[]

NEW SECTION

WAC 132A-126-055 Brief adjudicative proceedings—Initial hear-
ing. (1) Brief adjudicative proceedings shall be conducted by a con-
duct review officer. The conduct review officer shall not participate
in any case in which they are a complainant or witness, or in which
they have direct or personal interest, prejudice, or bias, or in which
they have acted previously in an advisory capacity.
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(2) The parties to a brief adjudicative proceeding are the re-
spondent, the student conduct officer, and in cases involving sexual
misconduct, the complainant. Before taking action, the conduct review
officer shall conduct an informal hearing and provide each party:

(a) An opportunity to be informed of the agency's view of the
matter; and

(b) An opportunity to explain the party's view of the matter.

(3) The conduct review officer shall serve an initial decision
upon the respondent and the student conduct officer within ten days of
consideration of the appeal. The initial decision shall contain a
brief written statement of the reasons for the decision and informa-
tion about how to seek administrative review of the initial decision.
If no request for review is filed within ten days of service of the
initial decision, the initial decision shall be deemed the final deci-
sion.

(4) In cases involving allegations of sexual misconduct, the con-
duct review officer, on the same date the initial decision is served
on the respondent, will serve a written notice upon the complainant
informing the complainant whether the allegations of sexual misconduct
were found to have merit and describing any disciplinary sanctions
and/or conditions imposed upon the respondent for the complainant's
protection. The notice will also inform the complainant of their ap-
peal rights.

(5) If the conduct review officer upon review determines that the
respondent's conduct may warrant imposition of a disciplinary suspen-
sion of more than ten instructional days or expulsion, the matter
shall be referred to the student conduct committee for a disciplinary
hearing.

[]

NEW SECTION

WAC 132A-126-060 Brief adjudicative proceedings—Review of an
initial decision. (1) An initial decision is subject to review by the
president, provided the respondent files a written request for review
with the conduct review officer within twenty-one days of service of
the initial decision.

(2) The president shall not participate in any case in which he
or she is a complainant or witness, or in which they have direct or
personal interest, prejudice, or bias, or in which they have acted
previously in an advisory capacity.

(3) During the review, the president shall give each party an op-
portunity to file written responses explaining their view of the mat-
ter and shall make any inquiries necessary to ascertain whether the
sanctions should be modified or whether the proceedings should be re-
ferred to the student conduct committee for a formal adjudicative
hearing.

(4) The decision on review must be in writing and must include a
brief statement of the reasons for the decision and must be served on
the parties within twenty days of the initial decision or of the re-
quest for review, whichever is later. The decision on review will con-
tain a notice that judicial review may be available. A request for re-
view may be deemed to have been denied if the president does not make
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a disposition of the matter within twenty days after the requestor is
submitted.

(5) If the president upon review determines that the respondent's
conduct may warrant imposition of a disciplinary suspension of more
than ten instructional days or expulsion, the matter shall be referred
to the student conduct committee for a disciplinary hearing.

(6) In cases involving allegations of sexual misconduct, the
president, on the same date the final decision is served on the re-
spondent, will serve a written notice upon the complainant informing
the complainant whether the allegations of sexual misconduct were
found to have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the complainant's protec-
tion, including suspension or dismissal of the respondent. The notice
will also inform the complainant of their appeal rights.

[]

NEW SECTION

WAC 132A-126-065 Brief adjudicative proceedings—Agency record.
The agency record for brief adjudicative proceedings shall consist of
any documents regarding the matter that were considered or prepared by
the presiding officer for the brief adjudicative proceeding or by the
reviewing officer for any review. These records shall be maintained as
the official record of the proceedings.

[]

NEW SECTTION

WAC 132A-126-070 Student conduct committee proceedings. (1) The
student conduct committee shall consist of five members:

(a) Two full-time students appointed by the student government;

(b) Two faculty members appointed by the president;

(c) One faculty member or administrator (other than an adminis-
trator serving as a student conduct or conduct review officer) appoin-
ted by the president at the beginning of the academic year.

(2) The faculty member or administrator appointed on a yearly ba-
sis shall serve as the chair of the committee and may take action on
preliminary hearing matters prior to convening the committee. The
chair shall receive annual training on protecting victims and promot-
ing accountability in cases involving allegations of sexual miscon-
duct.

(3) Hearings may be heard by a quorum of three members of the
committee, so long as one faculty member and one student are included
on the hearing panel. Committee action may be taken upon a majority
vote of all committee members attending the hearing.

(4) Members of the student conduct committee shall not partici-
pate in any case in which they are a party, complainant, or witness,
in which they have direct or personal interest, prejudice, or bias, or
in which they have acted previously in an advisory capacity. Any party
may petition the committee for disqualification of a committee member.
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NEW SECTION

WAC 132A-126-075 Appeal—Student conduct committee. (1) Pro-
ceedings of the student conduct committee shall be governed by the Ad-
ministrative Procedure Act, chapter 34.05 RCW.

(2) The student conduct committee chair shall serve all parties
with written notice of the hearing not less than seven days in advance
of the hearing date, as further specified in RCW 34.05.434 and WAC
10-08-040 and 10-08-045. The chair may shorten this notice period if
both parties agree, and also may continue the hearing at a later time
for good cause shown.

(3) The committee chair is authorized to conduct prehearing con-
ferences and/or to make prehearing decisions concerning the extent and
form of any discovery, issuance of protective decisions, and similar
procedural matters.

(4) Upon request, filed at least five days before the hearing by
any party or at the direction of the committee chair, the parties
shall exchange, no later than the third day prior to the hearing,
lists of potential witnesses and copies of potential exhibits that
they reasonably expect to present to the committee. Failure to partic-
ipate in good faith in such a requested exchange may be cause for ex-
clusion from the hearing of any witness or exhibit not disclosed, ab-
sent a showing of good cause for such failure.

(5) The committee chair may provide to the committee members in
advance of the hearing copies of:

(a) The conduct officer's notification of imposition of disci-
pline (or referral to the committee); and

(b) The notice of appeal (or any response to referral) by the re-
spondent. If doing so, however, the chair should remind the members
that these "pleadings" are not evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate specif-
ic exhibits as admissible without objection and, if they do so, wheth-
er the committee chair may provide copies of these admissible exhibits
to the committee members before the hearing.

(7) The student conduct officer, upon request, shall provide rea-
sonable assistance to the respondent in obtaining relevant and admis-
sible evidence that is within the college's control.

(8) Communications between committee members and other hearing
participants regarding any issue in the proceeding, other than proce-
dural communications that are necessary to maintain an orderly proc-
ess, are generally prohibited without notice and opportunity for all
parties to participate, and any improper "ex parte" communication
shall be placed on the record, as further provided in RCW 34.05.455.

(9) In cases heard by the committee, each party may be accompa-
nied at the hearing by a nonattorney assistant of their choice. The
respondent in all appeals before the committee, or a complainant in an
appeal involving allegations of sexual misconduct before the commit-
tee, may elect to be represented by an attorney at their own cost, but
will be deemed to have waived that right unless, at least four busi-
ness days before the hearing, written notice of the attorney's identi-
ty and participation is filed with the committee chair with a copy to
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the student conduct officer. The committee will ordinarily be advised
by an assistant attorney general. If the respondent and/or the com-
plainant is represented by an attorney, the student conduct officer
may also be represented by a second, appropriately screened assistant
attorney general.

(10) At the option of the college president, the college may ap-
point an administrative law judge to serve as a hearing officer re-
sponsible for handling procedural matters otherwise assigned to the
chair and to conduct the hearing on behalf of the student conduct com-
mittee.

[]

NEW SECTION

WAC 132A-126-080 Student conduct committee hearings—Presenta-
tions of evidence. (1) Upon the failure of any party to attend or
participate in a hearing, the student conduct committee may either:

(a) Proceed with the hearing and issuance of its decision; or

(b) Serve a decision of default in accordance with RCW 34.05.440.

(2) The hearing will ordinarily be closed to the public. However,
if all parties agree on the record that some or all of the proceedings
be open, the chair shall determine any extent to which the hearing
will be open. If any person disrupts the proceedings, the chair may
exclude that person from the hearing room.

(3) The chair shall cause the hearing to be recorded by a method
that he/she selects, in accordance with RCW 34.05.449. That recording,
or a copy, shall be made available to any party upon request. The
chair shall assure maintenance of the record of the proceeding that is
required by RCW 34.05.476, which shall also be available upon request
for inspection and copying by any party. Other recording shall also be
permitted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide procedural
questions that arise during the hearing, except as overridden by ma-
jority vote of the committee.

(5) The student conduct officer, unless represented by an assis-
tant attorney general, shall present the case for imposing disciplina-
ry sanctions.

(6) All testimony shall be given under oath or affirmation. Evi-
dence shall be admitted or excluded in accordance with RCW 34.05.452.

In cases involving allegations of sexual misconduct, no party
shall directly question or cross-examine one another. Attorneys for
the parties are also prohibited from questioning the opposing party
absent express permission from the committee chair. Subject to this
exception, all cross-examination questions shall be directed to the
committee chair, who in their discretion shall pose the questions on
the party's behalf.

[]
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NEW SECTION

WAC 132A-126-085 Student conduct committee—Initial decision.

(1) At the conclusion of the hearing, the student conduct committee
shall permit the parties to make closing arguments in whatever form it
wishes to receive them. The committee also may permit each party to
propose findings, conclusions, and/or a proposed decision for its con-
sideration.

(2) Within twenty days following the later of the conclusion of
the hearing, or the committee's receipt of closing arguments, the com-
mittee shall issue an initial decision in accordance with RCW
34.05.461 and WAC 10-08-210. The initial decision shall include find-
ings on all material issues of fact and conclusions on all material
issues of law including which, if any, provisions of the student con-
duct code were violated. Any findings based substantially on the cred-
ibility of evidence or the demeanor of witnesses shall be so identi-
fied.

(3) The committee's initial order shall also include a determina-
tion on appropriate discipline, if any. If the matter was referred to
the committee by the student conduct officer, the committee shall
identify and impose disciplinary sanction(s) or conditions, if any, as
authorized in the student code. If the matter is an appeal by the re-
spondent, the committee may affirm, reverse, or modify the disciplina-
ry sanction and/or conditions imposed by the student conduct officer
and/or impose additional disciplinary sanction(s) or conditions as au-
thorized herein.

(4) The committee chair shall cause copies of the initial deci-
sion to be served on the parties and their legal counsel of record.
The committee chair shall also promptly transmit a copy of the deci-
sion and the record of the committee's proceedings to the president.

(5) In cases involving allegations of sexual misconduct, the
chair of the student conduct committee, on the same date as the ini-
tial decision is served on the respondent, will serve a written notice
upon the complainant informing the complainant whether the allegations
of sexual misconduct were found to have merit and describing any dis-
ciplinary sanctions and/or conditions imposed upon the respondent for
the complainant's protection, including suspension or dismissal of the
respondent. Complainant may appeal the student conduct committee's in-
itial decision to the president subject to the same procedures and
deadlines applicable to other parties. The notice will also inform the
complainant of their appeal rights.

[]

NEW SECTTION

WAC 132A-126-090 Appeal from student conduct committee initial
decision. (1) A party who is aggrieved by the findings or conclusions
issued by the student conduct committee may appeal the committee's in-
itial decision to the president by filing a notice of appeal with the
president's office within ten days of service of the committee's ini-
tial decision. Failure to file a timely appeal constitutes a waiver of
the right and the initial decision shall be deemed final.
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(2) The notice of appeal must identify the specific findings of
fact and/or conclusions of law in the initial decision that are chal-
lenged and must contain argument why the appeal should be granted. If
necessary to aid review, the president may ask for additional briefing
from the parties on issues raised on appeal. The president's review
shall be restricted to the hearing record made before the student con-
duct committee and will normally be limited to a review of those is-
sues and arguments raised in the notice of appeal.

(3) The president shall provide a written decision to all parties
within twenty days after receipt of the notice of appeal. The presi-
dent's decision shall be final and shall include a notice of any
rights to request reconsideration and/or judicial review.

(4) In cases involving allegations of sexual misconduct, the
president, on the same date that the final decision is served upon the
respondent, shall serve a written notice informing the complainant of
the final decision. This notice shall inform the complainant whether
the sexual misconduct allegation was found to have merit and describe
any disciplinary sanctions and/or conditions imposed upon the respond-
ent for the complainant's protection, including suspension or dismiss-
al of the respondent.

(5) The president shall not engage in an ex parte communication
with any of the parties regarding an appeal.

[]

NEW SECTION

WAC 132A-126-095 Summary suspension. (1) Summary suspension is
a temporary exclusion from specified college premises or denial of ac-
cess to all activities or privileges, for which a respondent might
otherwise be eligible, while an investigation and/or formal discipli-
nary procedures are pending.

(2) The student conduct officer may impose a summary suspension
if there is probable cause to believe that the respondent:

(a) Has violated any provision of the code of conduct; and

(b) Presents an immediate danger to the health, safety, or wel-
fare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of, or in-
terference with, the operations of the college.

(3) Notice. Any respondent who has been summarily suspended shall
be served with oral or written notice of the summary suspension. If
oral notice is given, a written notification shall be served on the
respondent within two business days of the oral notice.

(4) The written notification shall be entitled "Notice of Summary
Suspension" and shall include:

(a) The reasons for imposing the summary suspension, including a
description of the conduct giving rise to the summary suspension and
reference to the provisions of the student conduct code or the law al-
legedly violated;

(b) The date, time, and location when the respondent must appear
before the conduct review officer for a hearing on the summary suspen-—
sion; and

(c) The conditions, if any, under which the respondent may physi-
cally access the campus or communicate with members of the campus com-
munity. If the respondent has been trespassed from the campus, a no-
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tice against trespass shall be included warning respondent that their
privilege to enter into or remain on college premises has been with-
drawn, and that the respondent shall be considered trespassing and
subject to arrest for criminal trespass if the respondent enters the
college campus other than to meet with the student conduct officer or
conduct review officer, or to attend a disciplinary hearing.

(5) (a) The conduct review officer shall conduct a hearing on the
summary suspension as soon as practicable after imposition of the sum-
mary suspension.

(b) During the summary suspension hearing, the issue before the
conduct review officer is whether there is probable cause to believe
that the summary suspension should be continued pending the conclusion
of disciplinary proceedings and/or whether the summary suspension
should be less restrictive in scope.

(c) The respondent shall be afforded an opportunity to explain
why summary suspension should not be continued while disciplinary pro-
ceedings are pending or why the summary suspension should be less re-
strictive in scope.

(d) If the student fails to appear at the designated hearing
time, the conduct review officer may order that the summary suspension
remain in place pending the conclusion of the disciplinary proceed-
ings.

(e) As soon as practicable following the hearing, the conduct re-
view officer shall issue a written decision which shall include a
brief explanation for any decision continuing and/or modifying the
summary suspension and notice of any right to appeal.

(f) To the extent permissible under applicable law, the conduct
review officer shall provide a copy of the decision to all persons or
offices that may be bound or protected by it.

(6) In cases involving allegations of sexual misconduct, the com-
plainant shall be notified that a summary suspension has been imposed
on the same day that the summary suspension notice is served on the
respondent. The college will also provide the complainant with timely
notice of any subsequent changes to the summary suspension order.

[]

NEW SECTION

WAC 132A-126-100 Sexual misconduct proceedings. Both the re-
spondent and the complainant in cases involving allegations of sexual
misconduct shall be provided the same procedural rights to participate
in student discipline matters, including the right to participate in
the initial disciplinary decision-making process and to appeal any
disciplinary decision.

[]

NEW SECTION

WAC 132A-126-200 Supplemental Title IX student conduct proce-
dures—Order of precedence. This supplemental procedure applies to
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allegations of sexual harassment subject to Title IX jurisdiction pur-
suant to regulations promulgated by the United States Department of
Education. See 34 C.F.R. Part 106. To the extent these supplemental
hearing procedures conflict with the college's standard disciplinary
procedures, WAC 132A-126-005 through 132A-126-095, these supplemental
procedures shall take precedence.

[]

NEW SECTION

WAC 132A-126-205 Prohibited conduct under Title IX. Pursuant to
RCW 28B.50.140(13) and Title IX of the Education Amendments Act of
1972, 20 U.S.C. Sec. 1681, the college may impose disciplinary sanc-
tions against a student who commits, attempts to commit, or aids,
abets, incites, encourages, or assists another person to commit, an
act (s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual harassment"
encompasses the following conduct:

(1) Quid pro quo harassment. A college employee conditioning the
provision of an aid, benefit, or service of the college on an individ-
ual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a reasonable per-
son would find to be so severe, pervasive, and objectively offensive
that it effectively denies a person equal access to the college's edu-
cational programs or activities, or employment.

(3) Sexual assault. Sexual assault includes the following con-
duct:

(a) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(c) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren and adopted children under
the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse between someone
who 1is eighteen years of age or older and someone who is under the age
of sixteen.

(4) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
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who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(5) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(a) Who is or has been in a social relationship of a romantic or
intimate nature with the victim; and

(b) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(1) The length of the relationship;

(ii) The type of relationship; and

(iii) The frequency of interaction between the persons involved
in the relationship.

(6) Stalking. Engaging in a course of conduct directed at a spe-
cific person that would cause a reasonable person to fear for their
safety or the safety of others, or suffer substantial emotional dis-
tress.

[]

NEW SECTION

WAC 132A-126-210 Title IX jurisdiction. (1) This supplemental
procedure applies only if the alleged misconduct:

(a) Occurred in the United States;

(b) Occurred during a college educational program or activity;
and

(c) Meets the definition of sexual harassment as that term is de-
fined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an "educational
program or activity" is defined as locations, events, or circumstances
over which the college exercised substantial control over both the re-
spondent and the context in which the alleged sexual harassment occur-
red. This definition includes any building owned or controlled by a
student organization that is officially recognized by the college.

(3) Proceedings under this supplemental procedure must be dis-
missed if the decision maker determines that one or all of the re-
gquirements of subsection (1) (a) through (c) of this section have not
been met. Dismissal under this supplemental procedure does not prohib-
it the college from pursuing other disciplinary action based on alle-
gations that the respondent violated other provisions of the college's
student conduct code, WAC 132A-126-020 through 132A-126-095.

(4) If the student conduct officer determines the facts in the
investigation report are not sufficient to support Title IX jurisdic-
tion and/or pursuit of a Title IX violation, the student conduct offi-
cer will issue a notice of dismissal in whole or part to both parties
explaining why some or all of the Title IX claims have been dismissed.

[]

Certified on 4/22/2021 [ 23 ] WSR Issue 21-06 - Emergency



Washington State Register, Issue 21-06 WSR 21-06-001
NEW SECTION

WAC 132A-126-215 Initiation of discipline. (1) Upon receiving
the Title IX investigation report from the Title IX coordinator, the
student conduct officer will independently review the report to deter-
mine whether there are sufficient grounds to pursue a disciplinary ac-
tion against the respondent for engaging in prohibited conduct under
Title IX.

(2) If the student conduct officer determines that there are suf-
ficient grounds to proceed under these supplemental procedures, the
student conduct officer will initiate a Title IX disciplinary proceed-
ing by filing a written disciplinary notice with the chair of the stu-
dent conduct committee and serving the notice on the respondent and
the complainant, and their respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be imposed
if the respondent is found responsible for the alleged violation(s);

(e) Explain that the parties are entitled to be accompanied by
their chosen advisors during the hearing and that:

(1) The advisors will be responsible for gquestioning all witness-
es on the party's behalf;

(ii) An advisor may be an attorney; and

(iii) The college will appoint the party an advisor of the colle-
ge's choosing at no cost to the party, if the party fails to do so.

(3) Explain that if a party fails to appear at the hearing, a de-
cision of responsibility may be made in their absence.

[]

NEW SECTION

WAC 132A-126-220 Prehearing procedure. (1) Upon receiving the
disciplinary notice, the chair of the student conduct committee will
send a hearing notice to all parties, in compliance with WAC
132A-126-040. In no event will the hearing date be set less than ten
days after the Title IX coordinator provided the final investigation
report to the parties.

(2) A party may choose to have an attorney serve as their advisor
at the party's own expense. This right will be waived unless, at least
five days before the hearing, the attorney files a notice of appear-
ance with the committee chair with copies to all parties and the stu-
dent conduct officer.

(3) In preparation for the hearing, the parties will have equal
access to all evidence gathered by the investigator during the inves-
tigation, regardless of whether the college intends to offer the evi-
dence at the hearing.

[]
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NEW SECTION

WAC 132A-126-225 Rights of parties. (1) The college's student
conduct procedures, WAC 132A-126-040 through 132A-126-095, and this
supplemental procedure shall apply equally to all parties.

(2) The college bears the burden of offering and presenting suf-
ficient testimony and evidence to establish that the respondent is re-
sponsible for a Title IX violation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible until such
time as the disciplinary process has been finally resolved.

(4) During the hearing, each party shall be represented by an ad-
visor. The parties are entitled to an advisor of their own choosing
and the advisor may be an attorney. If a party does not choose an ad-
visor, then the Title IX coordinator will appoint an advisor of the
college's choosing on the party's behalf at no expense to the party.

[]

NEW SECTION

WAC 132A-126-230 Evidence. The introduction and consideration
of evidence during the hearing is subject to the following procedures
and restrictions:

(1) Relevance: The committee chair shall review all questions for
relevance and shall explain on the record their reasons for excluding
any question based on lack of relevance.

(2) Relevance means that information elicited by the question
makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual predispo-
sition or prior sexual behavior are not relevant and must be excluded,
unless such question or evidence:

(a) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.

(4) Cross—-examination required: If a party or witness does not
submit to cross-examination during the live hearing, the committee
must not rely on any statement by that party or witness in reaching a
determination of responsibility.

(5) No negative inference: The committee may not make an infer-
ence regarding responsibility solely on a witness's or party's absence
from the hearing or refusal to answer questions.

(6) Privileged evidence: The committee shall not consider legally
privileged information unless the holder has effectively waived the
privilege. Privileged information includes, but is not limited to, in-
formation protected by the following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and priests;

(d) Privileges applicable to medical providers, mental health
therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic violence
advocates; and

(f) Other legal privileges identified in RCW 5.60.060.
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NEW SECTION

WAC 132A-126-235 1Initial order. (1) In addition to complying
with WAC 132A-126-055, the student conduct committee will be responsi-
ble for conferring and drafting an initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures, starting
with filing of the formal complaint through the determination of re-
sponsibility, including notices to parties, interviews with witnesses
and parties, site visits, methods used to gather evidence, and hear-
ings held;

(c) Makes findings of fact supporting the determination of re-
sponsibility;

(d) Reaches conclusions as to whether the facts establish whether
the respondent is responsible for engaging in sexual harassment in vi-
olation of Title IX;

(e) Contains a statement of, and rationale for, the committee's
determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions imposed
against the respondent, if any;

(g) Describes to what extent, if any, complainant is entitled to
remedies designed to restore or preserve complainant's equal access to
the college's education programs or activities; and

(h) Describes the process for appealing the initial order to the
college president.

(2) The committee chair will serve the initial order on the par-
ties simultaneously.

[]

NEW SECTION

WAC 132A-126-240 Appeals. (1) The parties shall have the right
to appeal from the initial order's determination of responsibility
and/or dismissal of an allegation(s) of sexual harassment in a formal
complaint. The right to appeal will be subject to the same procedures
and time frames set forth in WAC 132A-126-060.

(2) The president or their delegate will determine whether the
grounds for appeal have merit, provide the rationale for this conclu-
sion, and state whether the disciplinary sanction and condition(s) im-
posed in the initial order are affirmed, vacated, or amended, and, if
amended, set forth any new disciplinary sanction and/or condition(s).

The president's office shall serve the final decision on the par-
ties simultaneously.

[]
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WSR 21-06-006
EMERGENCY RULES

ARTS COMMISSION
[Filed February 17, 2021, 3:49 p.m., effective February 17, 2021, 3:49 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The grants program is increasing the amount the execu-
tive director can approve for individual grant awards by amending WAC
30-02-015 Grants.

Citation of Rules Affected by this Order: Amending 1.

Statutory Authority for Adoption: RCW 43.46.040.

Other Authority: RCW 43.46.005 and 43.46.055.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: The Washington state arts commission is
pursuing permanent adoption of this rule amendment and has filed WSR
21-05-045 on February 11, 2021. The COVID-19 pandemic has had a severe
and negative impact on Washington's creative economy. The emergency
adoption of this proposed amendment provides the agency flexibility
and capacity to provide effective rapid-response and sustained operat-
ing support in the form of grants during, but not limited to, this and
other natural disasters, emergencies, and when resolving structural
inequities that impact the conservation and development of the state's
artistic resources as described in RCW 43.46.005 and authorized by
43.46.055.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 17, 2021.

Karen Hanan
Executive Director

OTs-2914.1

AMENDATORY SECTION (Amending WSR 19-07-001, filed 3/6/19, effective
4/6/19)

WAC 30-12-015 Grants. (1) The commission provides grants
through a competitive process to organizations or individuals for the
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purpose of developing, sponsoring, and promoting the growth and devel-
opment of the arts and arts education in the state of Washington.

(2) Staff create and publish applications, application cycles,
forms and documents, guidelines, eligibility requirements, review cri-
teria, and select review panelists.

(3) Staff manage the application process. Panelists evaluate and
score applications and offer recommendations to the board. See also
WAC 30-12-017 (Applications) and WAC 30-12-030 (Panels).

(4) The board reviews panel recommendations and approves grants,
except as noted below.

(a) The executive director may approve grants that do not exceed
( (£hree)) five thousand dollars. Grants approved by the executive di-
rector are subject to ratification by the board at the next board
meeting.

(b) The board may delegate to the executive director approval of
grants that exceed ((¥kh¥ree)) five thousand dollars. Grants approved by
the executive director are subject to ratification by the board at the
next board meeting.

[Statutory Authority: RCW 43.46.040. WSR 19-07-001, § 30-12-015, filed
3/6/19, effective 4/6/19; WSR 18-02-086, § 30-12-015, filed 1/2/18,
effective 2/2/18. Statutory Authority: Chapter 43.46 RCW. WSR
10-23-102, § 30-12-015, filed 11/16/10, effective 12/17/10.]
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WSR 21-06-007
EMERGENCY RULES
DEPARTMENT OF

CHILDREN, YOUTH, AND FAMILIES
[Filed February 18, 2021, 9:44 a.m., effective February 18, 2021, 9:44 a.m.]

Effective Date of Rule: Immediately upon filing.
Purpose: To comply with P.L. 116.260, Supporting Youth and Foster
Families through the Pandemic Act 2021, the emergency rules:

. Allow youth who are eligible for extended foster care services to
voluntarily reenter the program upon reaching the maximum eligi-
bility age of twenty-one on or after April 1, 2020;

. Allow program participants to remain in the program, regardless
of their age, until September 30, 2021; and
. Relieve program participants from being exited from the program

for not being able to participate in required education, train-

ing, or employment activities or providing documentation of a

medical condition that prevents their participation in these ac-

tivities.

Citation of Rules Affected by this Order: Amending WAC
110-90-0020, 110-90-0040, 110-90-0110, 110-90-0140, 110-90-0160,
110-90-0190, 110-90-0200, 110-145-1305, 110-147-1305, and
110-148-1305.

Statutory Authority for Adoption: RCW 74.08.090.

Other Authority: P.L. 116-260, Proclamation of the Governor
21-02.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: P.L. 116-260 forbids states from refus-
ing foster care services to persons who, during the COVID-19 pandemic,
either have or will become too old to be eligible for services and
eliminates certain additional eligibility elements.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 10, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 18, 2021.

Brenda Villarreal
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 19-14-066, filed 6/28/19, effective
7/29/19)

WAC 110-90-0020 What is the purpose of the extended foster care
program? The extended foster care program provides an opportunity for
young adults who are dependent at age eighteen to voluntarily agree to

continue receiving foster care services. ( (—Fretudingplacement—serv—

1T oo e ] + 1 szt .
TCC Sy Wit T CIT yououtTTit.

[Statutory Authority: RCW 74.12.340, 74.04.050, 74.04.055, 74.08.090
and WAC 110-20-0010. WSR 19-14-066, § 110-90-0020, filed 6/28/19, ef-
fective 7/29/19. WSR 18-14-078, recodified as § 110-90-0020, filed
6/29/18, effective 7/1/18. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
and 13.34.030. WSR 16-14-065, § 388-25-0502, filed 6/30/16, effective
7/31/16. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030 and Fostering
Connections to Success and Increasing Adoptions Act of 2008 (P.L.
110-351). WSR 16-06-044, § 388-25-0502, filed 2/24/16, effective
3/26/16. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030. WSR
14-13-051, § 388-25-0502, filed 6/12/14, effective 7/13/14. Statutory
Authority: RCW 74.13.031, 13.34.267, and 2008 federal legislation
"Fostering Connections to Success and Increasing Adoptions Act.”" WSR
13-08-017, § 388-25-0502, filed 3/25/13, effective 4/25/13.]

AMENDATORY SECTION (Amending WSR 19-14-066, filed 6/28/19, effective
7/29/19)

WAC 110-90-0040 Who is eligible for extended foster care? (1)
To be eligible for the extended foster care program, a youth, on his
or her eighteenth birthday must be dependent under chapter 13.34 RCW
and:

’
Enroll in the extended foster care program; oOr
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(b) ((Bie—rmet——enretdt)) Not enrolled in the extended foster care
program; and
(i) Had their dependency dismissed on their eighteenth birthday;

and

(ii) Is requesting to enroll in the extended foster care program
through a voluntary placement agreement (VPA) prior to reaching the
age of twenty-one. ( (+—ard

C) A CITT o QC\_/L_J_\JLL.) )
(2) A dependent youth in the custody of juvenile rehabilitation,
the department of correctlons, county detentlon, or jail ( (whe—ether—

+ o + 1 ] b1 7z oo + o~ o (1) () +h o (£
VVJ.\_) J.ll e CIT J.J.\jJ.L/J.J.J.L__Y o LI C J.J.(_A. J.J.l QLAL/\_) VL_J.ULL L7/ \REWi L.lJ.J_\JLA\le L=/
ef—this—seetion)) may enroll in the extended foster care program.

(3) If the youth was in the extended foster care program but then
unenrolled or lost their eligibility, the youth may reenroll in the
extended foster care program through a VPA before the age of twenty-

one. ((Fhe—vyouthmostmeet—-one—of theeriteriain subseetion—{ o

| 1 1 . 11 g 1 leq £

e

(4) If the youth was in the extended foster care program through

a VPA and was dismissed from the program between April 1, 2020, and
September 30, 2021, because the youth reached the age of twenty-one,
the vouth may reenroll in the extended foster care program through a
VPA until September 30, 2021.

[Statutory Authority: RCW 74.12.340, 74.04.050, 74.04.055, 74.08.090
and WAC 110-20-0010. WSR 19-14-066, § 110-90-0040, filed 6/28/19, ef-
fective 7/29/19. WSR 18-14-078, recodified as § 110-90-0040, filed
6/29/18, effective 7/1/18. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
and 13.34.030. WSR 18-01-048, § 388-25-0506, filed 12/12/17, effective
1/12/18; WSR 16-14-065, § 388-25-0506, filed 6/30/16, effective
7/31/16. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030 and Fostering
Connections to Success and Increasing Adoptions Act of 2008 (P.L.
110-351). WSR 16-06-044, § 388-25-0506, filed 2/24/16, effective
3/26/16. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030. WSR
14-13-051, § 388-25-0506, filed 6/12/14, effective 7/13/14. Statutory
Authority: RCW 74.13.031, 13.34.267, and 2008 federal legislation
"Fostering Connections to Success and Increasing Adoptions Act.”" WSR
13-08-017, § 388-25-0506, filed 3/25/13, effective 4/25/13.]

AMENDATORY SECTION (Amending WSR 19-14-066, filed 6/28/19, effective
7/29/19)

WAC 110-90-0110 How does a youth agree to participate in the ex-
tended foster care program? (1) An eligible dependent youth can agree
to participate by:

(a) Signing an extended foster care agreement; or

(b) For developmentally disabled youth, remaining in the foster
care placement and continuing in an appropriate educational program.

(2) An eligible nondependent youth who did not elect to partici-
pate in the program on their eighteenth birthday can agree to partici-
pate by:
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(a) Signing a voluntary placement agreement (VPA) before reaching
age twenty-one; or

(b) Establishing a nonminor dependency before reaching age twen-
ty-one if the department denied entry into the program.

(3) An eligible nonminor dependent youth requesting to reenter
the program may agree to participate by signing a VPA prior to reach-
ing age twenty-one.

(4) An eligible youth as defined in WAC 110-90-0040 regquesting to
reenter the program may agree to participate by signing a VPA until
September 30, 2021, if the youth was dismissed from the program be-
tween April 1, 2020, and September 30, 2021, based solely on reaching
the age of twenty-one.

(5) In order to continue receiving extended foster care services
after entering into a VPA with the department, the youth must agree to
the entry of an order of dependency within one hundred eighty days of
the date that the youth is placed in foster care pursuant to a VPA

[Statutory Authority: RCW 74.12.340, 74.04.050, 74.04.055, 74.08.090
and WAC 110-20-0010. WSR 19-14-066, § 110-90-0110, filed 6/28/19, ef-
fective 7/29/19. WSR 18-14-078, recodified as § 110-90-0110, filed
6/29/18, effective 7/1/18. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
and 13.34.030. WSR 18-01-048, § 388-25-0528, filed 12/12/17, effective
1/12/18. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030 and Fostering
Connections to Success and Increasing Adoptions Act of 2008 (P.L.
110-351). WSR 16-06-044, § 388-25-0528, filed 2/24/16, effective
3/26/16. Statutory Authority: RCW 13.34.145, 13.34.267, 74.13.020,
74.13.031, 43.88C.010, 74.13.107, 43.131.416, 13.34.030. WSR
14-13-051, § 388-25-0528, filed 6/12/14, effective 7/13/14. Statutory
Authority: RCW 74.13.031, 13.34.267, and 2008 federal legislation
"Fostering Connections to Success and Increasing Adoptions Act.”" WSR
13-08-017, § 388-25-0528, filed 3/25/13, effective 4/25/13.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 19-14-066, filed 6/28/19, effective
7/29/19)

WAC 110-90-0140 TIf an extended foster care participant loses his
or her eligibility before he or she turns twenty-one, may he or she
reapply for extended foster care? (1) Yes. If a youth was receiving
extended foster care services and lost eligibility, he or she may re-
apply as long as the youth( (=

+3)>—Has)) has not turned twenty-one. ( (+—and))

(2) M + o IS £ + 1 PV T i BN —-NE 1127 24+x7 20 TWINC
mCC T Ot~ Ot~ CoOtTrc oS o STt oT Tty LTIt vy

H0-50-0040—(H+{a)r—threugh—+e))) . A yvouth dismissed from the program
between April 1, 2020, and September 30, 2021, only because the vouth

reached the age of twenty-one may reapply for the extended foster care
program until September 30, 2021.

[Statutory Authority: RCW 74.12.340, 74.04.050, 74.04.055, 74.08.090
and WAC 110-20-0010. WSR 19-14-066, § 110-90-0140, filed 6/28/19, ef-
fective 7/29/19. WSR 18-14-078, recodified as § 110-90-0140, filed
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6/29/18, effective 7/1/18. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
and 13.34.030. WSR 18-01-048, § 388-25-0534, filed 12/12/17, effective
1/12/18; WSR 14-13-051, § 388-25-0534, filed 6/12/14, effective
7/13/14. Statutory Authority: RCW 74.13.031, 13.34.267, and 2008 fed-
eral legislation "Fostering Connections to Success and Increasing
Adoptions Act." WSR 13-08-017, § 388-25-0534, filed 3/25/13, effective
4/25/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 20-15-066, filed 7/13/20, effective
8/13/20)

WAC 110-90-0160 How does DCYF determine a youth's continuing el-
igibility for the EFC program? To determine a youth's continuing eli-
gibility for the EFC program, prior to every court review hearing DCYF
will determine if the youth continues to:

(1) Agree to participate in the EFC program;

2y ( (Meet—£h Tigibitity eriteriain WAC 1160000640
threugh—H-+

+32¥)) (2) Reside in an approved placement; and

((+4)) (3) Comply with the youth's responsibilities in WAC
110-90-0190.

1) ()
=77

[Statutory Authority: 2017 ¢ 6. WSR 20-15-066, § 110-90-0160, filed
7/13/20, effective 8/13/20. WSR 18-14-078, recodified as §
110-90-0160, filed 6/29/18, effective 7/1/18. Statutory Authority: RCW
13.34.145, 13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107,
43.131.416, and 13.34.030. WSR 16-14-065, § 388-25-0540, filed
6/30/16, effective 7/31/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030 and Fostering Connections to Success and Increasing Adop-
tions Act of 2008 (P.L. 110-351). WSR 16-06-044, § 388-25-0540, filed
2/24/16, effective 3/26/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030. WSR 14-13-051, § 388-25-0540, filed 6/12/14, effective
7/13/14. Statutory Authority: RCW 74.13.031, 13.34.267, and 2008 fed-
eral legislation "Fostering Connections to Success and Increasing
Adoptions Act." WSR 13-08-017, § 388-25-0540, filed 3/25/13, effective
4/25/13.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 20-15-066, filed 7/13/20, effective
8/13/20)

WAC 110-90-0190 What must youth do to remain in the EFC program?
To remain in the EFC program, unless otherwise authorized by court or-
der, the youth must:

(1) Agree to participate in the program as expressed in the writ-
ten EFC agreement;
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+3))) Participate in the case plan, including monthly health and
safety visits;

((#4)r)) (3) Acknowledge that DCYF has responsibility for the
youth's care and placement by authorizing DCYF to have access to re-
cords related to court-ordered medical, mental health, drug/alcohol
treatment services, additional necessary services, educational records
needed to determine continuing eligibility for the program, medical
records related to a documented medical condition for purposes of
qualifying for EFC under WAC 110-90-0040 (1) (f); and

((#5)F)) (4) Remain in the approved foster care placement and fol-
low placement rules as follows:

(a) Stay in the placement identified by DCYF or approved by the
court;

(b) Obtain approval from their caseworker and notify their care-
giver for extended absences from the placement of more than three
days; and

(c) Comply with court orders and any specific rules developed in
collaboration by the youth, caregiver and caseworker.

[Statutory Authority: 2017 ¢ 6. WSR 20-15-066, § 110-90-0190, filed
7/13/20, effective 8/13/20. WSR 18-14-078, recodified as §
110-90-0190, filed 6/29/18, effective 7/1/18. Statutory Authority: RCW
13.34.145, 13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107,
43.131.416, and 13.34.030. WSR 16-14-065, § 388-25-0546, filed
6/30/16, effective 7/31/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030 and Fostering Connections to Success and Increasing Adop-
tions Act of 2008 (P.L. 110-351). WSR 16-06-044, § 388-25-0546, filed
2/24/16, effective 3/26/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030. WSR 14-13-051, § 388-25-0546, filed 6/12/14, effective
7/13/14. Statutory Authority: RCW 74.13.031, 13.34.267, and 2008 fed-
eral legislation "Fostering Connections to Success and Increasing
Adoptions Act." WSR 13-08-017, § 388-25-0546, filed 3/25/13, effective
4/25/13.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 20-15-066, filed 7/13/20, effective
8/13/20)

WAC 110-90-0200 When is a youth no longer eligible for the EFC
program? A youth is no longer eligible for the EFC program and DCYF
will ask the court to dismiss the nonminor dependency, when the youth:
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bitity—eriteria—underWACIH6-30—0040—(H+tar—threuvgh—{H~+) )

((#5)r)) (2) No longer agrees to participate in EFC services; or

((#6)r)) (3) Fails or refuses to comply with youth responsibili-
ties outlined in WAC 110-90-0190; or

(4) Only after September 30, 2021, a vouth who is twentv-one
vears of age or older will no longer be eligible for the EFC program
and DCYF will ask the court to dismiss the nonminor dependency.

[Statutory Authority: 2017 ¢ 6. WSR 20-15-066, § 110-90-0200, filed
7/13/20, effective 8/13/20. WSR 18-14-078, recodified as §
110-90-0200, filed 6/29/18, effective 7/1/18. Statutory Authority: RCW
13.34.145, 13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107,
43.131.416, and 13.34.030. WSR 16-14-065, § 388-25-0548, filed
6/30/16, effective 7/31/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030 and Fostering Connections to Success and Increasing Adop-
tions Act of 2008 (P.L. 110-351). WSR 16-06-044, § 388-25-0548, filed
2/24/16, effective 3/26/16. Statutory Authority: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107, 43.131.416,
13.34.030. WSR 14-13-051, § 388-25-0548, filed 6/12/14, effective
7/13/14. Statutory Authority: RCW 74.13.031, 13.34.267, and 2008 fed-
eral legislation "Fostering Connections to Success and Increasing
Adoptions Act." WSR 13-08-017, § 388-25-0548, filed 3/25/13, effective
4/25/13.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 20-05-024, filed 2/7/20, effective
3/9/20)

WAC 110-145-1305 What definitions do I need to know to under-
stand this chapter? The following words and terms are for the purpose
of this chapter and are important to understand these requirements:

"Abuse or neglect" means the injury, sexual abuse, sexual exploi-
tation, negligent treatment or maltreatment of a child as defined in
RCW 26.44.020.

"Adult" means a person eighteen years old or older, not in the
care of the department.

"Agency" is defined in RCW 74.15.020(1).

"Assessment" means the appraisal or evaluation of a child's phys-
ical, mental, social and emotional condition.

"Business hours" means hours during the day in which state busi-
ness 1s commonly conducted. Typically the hours between 9 a.m. and 5
p.m. on weekdays are considered to be standard hours of operation.

"Capacity" means the age range, gender, and maximum number of
children on your current license.

"Care provider" means any person who is licensed or authorized to
provide care for children and cleared to have unsupervised access to
children under the authority of a license.

"Case manager" means a facility employee who coordinates the
planning efforts of all the persons working on behalf of a child.

"Chapter" means chapter 110-145 WAC.
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"Child," "children," or "youth" for this chapter, means a person
who i1s one of the following:

(a) Under eighteen years old;

(b) Up to twenty-one years of age and enrolled in services
through the department of social and health services developmental
disabilities administration (DDA) the day prior to their eighteenth
birthday and pursuing either a high school or equivalency course of
study (GED/HSEC), or vocational program;

(c) ((Dp—frto—twernty—one—vyears—eof age—andparticipates)) Partici-
pating in the extended foster care program;

(d) Up to twenty-one years of age with intellectual and develop-
mental disabilities; or

(e) Up to twenty-five years of age and under the custody of juve-
nile rehabilitation.

"Child placing agency" or "CPA" means an agency licensed to place
children for temporary care, continued care, or adoption.

"Compliance agreement" means a written improvement plan to ad-
dress the changes needed to meet licensing requirements.

"Crisis residential center (secure)" means a licensed facility
open twenty-four-hours a day, seven days a week that provides tempora-
ry residential placement, assessment and services in a secure facility
to prevent youth from leaving the facility without permission per RCW
13.32A.030(15) .

"Crisis residential center (semi-secure)" means a licensed fa-
cility open twenty-four hours a day, seven days a week that provides
temporary residential placement, assessment and services for runaway
youth and youth in conflict with their family or in need of emergency
placement.

"CW" means the division of child welfare within DCYF. CW provides
case management to children and families involved in the child welfare
system.

"Day treatment" is a specialized service that provides education-
al and therapeutic group experiences for emotionally disturbed chil-
dren.

"DDA" means the developmental disabilities administration. DDA
provides services and case management to children and adults who meet
the eligibility criteria.

"Deescalation" means strategies used to defuse a volatile situa-
tion, to assist a child to regain behavior control, and to avoid a
physical restraint or other behavioral intervention.

"Department" or "DCYF" means the department of children, youth,
and families.

"Developmental disability" is a disability as defined in RCW
71A.10.020.

"Direct care" means direct, hands-on personal care and supervi-
sion to group care children and youth.

"DOH" means the department of health.

"Electronic monitoring" means video or audio monitoring or re-
cording used to watch or listen to children as a way to monitor their
behavior.

"Emergency respite center (ERC)" means a licensed facility that
may be commonly known as a crisis nursery, which provides emergency or
crisis care for nondependent children birth through seventeen years
for up to seventy-two hours to prevent child abuse or neglect per RCW
74.15.020(d) . ERCs may choose to be open up to twenty-four hours a
day, seven days a week. Facilities may also provide family assessment,
family support services and referral to community services.
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"FBI" means the Federal Bureau of Investigation.

"Group care" 1is a general term for a licensed facility that is
maintained and operated for a group of children on a twenty-four-hour
basis to provide a safe and healthy living environment that meets the
developmental needs of the children in care per RCW 74.15.020 (1) (f).

"Group home" is a specific license for residential care that pro-
vides care and supervision for children or youth.

"Group receiving center" means a licensed facility that provides
the basic needs of food, shelter, and supervision for children placed
by the department, generally for thirty or fewer days.

"Guns or weapons" means any device intended to shoot projectiles
under pressure or that can be used to attack. These include but are
not limited to BB guns, pellet guns, air rifles, stun guns, antique
guns, handguns, rifles, shotguns, and archery egquipment.

"Health care staff" means anyone providing qualified medical con-
sultation to your staff or medical care to the children and youth in
your care.

"Hearing" means the administrative review process conducted by an
administrative law judge.

"I, my, you, and your" refers to an applicant for a license is-
sued under this chapter, and to any party holding a license under this
chapter.

"Infant" means a child less than twelve months of age.

"Intellectual and developmental disability" means children with
deficits in general mental abilities and impairment in everyday adap-
tive functioning.

"Interim facility" means an overnight youth shelter, emergency
respite center or a resource and assessment center.

"LD" means the licensing division of DCYF. LD licenses and moni-
tors foster homes, child placing agencies, and licensed group care fa-
cilities.

"License" means a permit issued by us that your facility meets
the licensing standards established in this chapter.

"Licensed health care provider" means an MD (medical doctor), DO
(doctor of osteopathy), ND (doctor of naturopathy), PA (physician's
assistant), or an ARNP (advanced registered nurse practitioner).

"Local fire authority" means your local fire inspection authority
having jurisdiction in the area where your facility is located.

"Maternity service" as defined in RCW 74.15.020. These are also
referred to as pregnant and parenting youth programs.

"Medically fragile" means the condition of a child who requires
the availability of twenty-four-hour skilled care from a health care
professional or specially trained staff or volunteers in a group care
setting. These conditions may be present all the time or frequently
occurring. If the technology, support and services being received by
the medically fragile children are interrupted or denied, the child
may, without immediate health care intervention, experience death.

"Missing child" means any child less than eighteen years of age
in licensed care or under the care, custody, and authority of DCYF and
the child's whereabouts are unknown, the child has left care without
the permission of the child's caregiver or DCYF, or both. This does
not include children in a dependency guardianship.

"Multidisciplinary teams (MDT)" means groups formed to assist
children who are considered at risk youth or children in need of serv-
ices, and their parents.

"Negative action" means a court order, court Jjudgment, or adverse
action taken by an agency, in any state, federal, local, tribal, or
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foreign jurisdiction, that results in a finding against the applicant
reasonably related to the individual's suitability, and competence to
care for or have unsupervised access to children in out-of-home care.
This may include, but is not limited to:

(a) A decision issued by an administrative law judge;

(b) A final determination, decision, or finding made by an agency
following an investigation;

(c) An adverse licensing action, including termination, revoca-
tion, or denial of a license or certification, or if there is a pend-
ing adverse action, the voluntary surrender of a license, certifica-
tion, or contract in lieu of an adverse action;

(d) A revocation, denial, or restriction placed on any professio-
nal license; or

(e) A final decision of a disciplinary board.

"Nonambulatory" means not able to walk or exit to safety without
the physical assistance of another individual.

"Out-of-home placement" means a child's placement in a home or
facility other than the child's parent, guardian, or legal custodian.

"Overnight youth shelter" means a licensed nonprofit agency that
provides overnight shelter to homeless or runaway youth in need of
emergency sleeping arrangements.

"Probationary license" means a license issued as part of a cor-
rective action to an individual or agency that has previously been is-
sued a full license but is out of compliance with minimum licensing
requirements and has entered into an agreement aimed at correcting de-
ficiencies.

"Property or premises" means a facility's buildings and adjoining
grounds that are managed by a person or agency in charge.

"Psychotropic medication" means a type of medicine that is pre-
scribed to affect or alter thought processes, mood, sleep, or behav-
ior. These include antipsychotic, antidepressant, and antianxiety med-
ications.

"Relative" means a person who is related to a child per RCW
74.15.020.

"Resource and assessment center" means an agency that provides
short-term emergency and crisis care for a period up to seventy-two
hours, (excluding Saturdays, Sundays, and holidays) to children who
have been removed from their parent's or guardian's care by child pro-
tective services or law enforcement.

"Staff" or "staff member" means a person who provides services
for your facility and is paid by your facility. The definition of
staff member includes paid interns.

"Staffed residential home" means a licensed facility that pro-
vides twenty-four-hour care to six or fewer children who require more
supervision than can be provided in a foster home.

"Treatment plan" means individual plans that identify the service
needs of the child, including the child's parent or guardian, and
identifies the treatment goals and strategies for achieving those
goals.

"Volunteer" means a person who provides services for your facili-
ty without compensation.

"Washington state patrol fire protection bureau" or "WSP/FPB"
means the state fire marshal.

"We, our, and us" refers to DCYF and its staff.

"Young child" refers to a child age twelve months through eight
years old.
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[Statutory Authority: RCW 43.43.832, 74.13.031, 74.15.030 and P.L.
115-12. WSR 20-05-024, § 110-145-1305, filed 2/7/20, effective 3/9/20.
WSR 18-14-078, recodified as § 110-145-1305, filed 6/29/18, effective
7/1/18. Statutory Authority: RCW 74.15.010, 74.15.030, 74.15.040,
74.15.090, 74.13.031, 74.39A.056, 43.43.832. WSR 18-11-138, §
388-145-1305, filed 5/23/18, effective 6/23/18. Statutory Authority:
RCwW 74.15.010, 74.15.030, 74.15.040, 74.15.090, 74.13.031, and P.L.
113-183. WSR 16-17-101, § 388-145-1305, filed 8/19/16, effective
9/19/16. Statutory Authority: Chapters 13.34 and 74.13 RCW, RCW
74.15.030(2), 74.15.311(2), 74.13.032, 13.04.011, 74.13.020,
13.34.030, 74.13.031, 13.34.145, 74.15.311, 74.15.030, and 2013 c 105.
WSR 15-01-069, § 388-145-1305, filed 12/11/14, effective 1/11/15.]

AMENDATORY SECTION (Amending WSR 18-14-078, filed 6/29/18, effective
71/18 [7/1/181])

WAC 110-147-1305 What definitions do I need to know to under-
stand this chapter? The following words and terms are for the purpose
of this chapter and are important to understanding these regquirements:

"Abuse or neglect" means the injury, sexual abuse, sexual exploi-
tation, negligent treatment or maltreatment of a child as defined in
RCW 26.44.020.

"Adult" means a person eighteen years old or older, not in the
care of the department.

"Agency" is defined in RCW 74.15.020(1).

"Assessment" means the appraisal or evaluation of a child's phys-
ical, mental, social and/or emotional condition.

"Business hours" means hours during the day in which business is
commonly conducted. Typically the hours between 9 a.m. and 5 p.m. on
weekdays are considered to be standard business hours.

"CA" means children's administration.

"Care provider" means any person who is licensed or authorized to
provide care for children and cleared to have unsupervised access to
children under the authority of a license.

"Case manager" means the private agency employee who coordinates
the planning efforts of all the persons working on behalf of a child.

"Certification”" means a licensed child placing agency (CPA) re-
view that a foster home being supervised by that CPA meets licensing
regulations. The final decision for licensing is the responsibility of
CA.

"Chapter" means chapter 388-147 WAC.

"Child," "children," or "youth" for this chapter, means a person
who i1is one of the following:

(1) Under eighteen years of age;

(2) Up to twenty-one years of age and enrolled in services
through the developmental disabilities administration (DDA) the day
prior to his or her eighteenth birthday and pursuing either a high
school or equivalency course of study (GED/HSEC), or vocational pro-
gram;

(3) ((Dp—to—twenty—one—years—of—age—an
pating in the extended foster care program;

(4) Up to twenty-one years of age with intellectual and develop-
mental disabilities; or

s)) Partici-
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(5) Up to twenty-one years of age and under the custody of the
Washington state juvenile Jjustice rehabilitation administration.

"Child placing agency" or " (CPA)" means an agency licensed to
place children for foster care or adoption.

"Compliance agreement" means a written improvement plan to ad-
dress the changes needed to meet licensing requirements.

"DCFS" means the division of children and family services within
children's administration. DCFS provides case management to children
and families involved in the child welfare system.

"DDA" means the developmental disabilities administration.

"Department or DSHS" means the department of social and health
services.

"Developmental disability" is a disability as defined in RCW
71A.10.020.

"DLR" means the division of licensed resources within children's
administration. DLR licenses and monitors foster homes, child placing
agencies, and licensed group care facilities.

"FBI" means the Federal Bureau of Investigation.

"Foster home or foster family home" means a person(s) licensed to
regularly provide twenty-four-hour care in their home to children.

"Guns or weapons" means any device intended to shoot projectiles
under pressure or that can be used to attack. These include but are
not limited to BB guns, pellet guns, air rifles, stun guns, antique
guns, handguns, rifles, shotguns and archery equipment.

"Health care staff" means anyone providing qualified medical con-
sultation to your staff or medical care to the children and youth in
your care.

"Hearing" means the administrative review process conducted by an
administrative law judge.

"I, my, you, and your" refers to an applicant for a license is-
sued under this chapter, and to any party holding a license under this
chapter.

"Infant" means a child less than twelve months of age.

"Intellectual and developmental disability" means children with
deficits in general mental abilities and impairment in everyday adap-
tive functioning.

"License" means a permit issued by us confirming that your agency
meets the licensing standards established in this chapter.

"Licensed health care provider" means an MD (medical doctor), DO
(doctor of osteopathy), ND (doctor of naturopathy), PA (physician's
assistant), or an ARNP (advanced registered nurse practitioner).

"Licensor" means either:

(1) A DLR employee who recommends approvals for, or monitors 1li-
censes or certifications for facilities and agencies established under
this chapter; or

(2) An employee of a child placing agency who certifies or moni-
tors foster homes supervised by the child placing agency.

"Maternity service" as defined in RCW 74.15.020. These are also
referred to as pregnant and parenting youth programs.

"Medically fragile" means the condition of a child who requires
the availability of twenty-four-hour skilled care from a health care
professional or specially trained family or foster family member.
These conditions may be present all the time or frequently occurring.
If the technology, support and services being received by the medical-
ly fragile children are interrupted or denied, the child may, without
immediate health care intervention, experience death.
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"Missing child" means any child less than eighteen years of age
in licensed care or under the care, custody, and authority of CA and
the child's whereabouts are unknown and/or the child has left care
without the permission of the child's caregiver or CA. This does not
include children in dependency guardianship.

"Nonambulatory" means not able to walk or exit to safety without
the physical assistance of another individual.

"Out-of-home placement" means a child's placement in a home or
facility other than the child's parent, guardian, or legal custodian.

"Probationary license" means a license issued as part of a cor-
rective action to an individual or agency that has previously been is-
sued a full license but is out of compliance with minimum licensing
requirements and has entered into an agreement aimed at correcting de-
ficiencies.

"Property or premises" means a facility's buildings and adjoining
grounds that are managed by a person or agency in charge.

"Relative" means a person who is related to a child as defined in
RCW 74.15.020.

"Respite" means brief, temporary relief care provided by an in-
home or out-of-home provider paid by the department. The respite pro-
vider fulfills some or all of the care provider responsibilities for a
short time.

"Treatment plan" means individual plans that identify the service
needs of the child, including the child's parent or guardian, and
identifies the treatment goals and strategies for achieving those
goals.

"Volunteer" means a person who provides services without compen-
sation, for your agency.

"Washington state patrol fire protection bureau" or "WSP/FPB"
means the state fire marshal.

"We, our, and us" refers to the department of social and health
services, including DLR and DCFS staff.

"Young child" refers to a child age twelve months through eight
years old.

[WSR 18-14-078, recodified as § 110-147-1305, filed 6/29/18, effective
7/1/18. Statutory Authority: RCW 74.15.010, 74.15.030, 74.15.040,
74.15.090, 74.13.031, 74.39A.056, 43.43.832. WSR 18-11-138, §
388-147-1305, filed 5/23/18, effective 6/23/18. Statutory Authority:
RCwW 74.15.010, 74.15.030, 74.15.040, 74.15.090, 74.13.031, and P.L.
113-183. WSR 16-17-101, § 388-147-1305, filed 8/19/16, effective
9/19/16. Statutory Authority: Chapters 13.34 and 74.13 RCW, RCW
74.15.030(2), 74.15.311(2), 74.13.032, 13.04.011, 74.13.020,
13.34.030, 74.13.031, 13.34.145, 74.15.311, 74.15.030, and 2013 c 105.
WSR 15-01-069, § 388-147-1305, filed 12/11/14, effective 1/11/15.]

AMENDATORY SECTION (Amending WSR 18-14-078, filed 6/29/18, effective
71/18 [7/1/181)

WAC 110-148-1305 What definitions do I need to know to under-
stand this chapter? The following definitions are for the purpose of
this chapter and are important to understanding these requirements:

"Abuse or neglect" means the injury, sexual abuse, sexual exploi-
tation, negligent treatment or maltreatment of a child as defined in
RCW 26.44.020.
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"Adult" means a person eighteen years of age and older, not in
the care of the department.

"Agency" is defined in RCW 74.15.020(1).

"CA" means children's administration.

"Capacity" means the age range, gender and maximum number of
children on your current license.

"Care provider" means any person who is licensed or authorized to
provide care for children, and cleared to have unsupervised access to
children under the authority of a license.

"Case manager" means the private agency employee who coordinates
the planning efforts of all the persons working on behalf of a child.

"Certification" means either:

(1) Our review of whether you meet the licensing requirements,
even though you do not need to be licensed; or

(2) A licensed child placing agency (CPA) representing that a
foster home being supervised by that CPA meets licensing requirements.
The final decision for licensing is the responsibility of CA.

"Chapter" means chapter 388-148 WAC.

"Child," "children," or "youth" for this chapter, means a person
who i1is one of the following:

(1) Under eighteen years of age;

(2) Up to twenty-one years of age and enrolled in services
through developmental disabilities administration (DDA) the day prior
to his or her eighteenth birthday and pursuing either a high school or
equivalency course of study (GED/HSEC), or vocational program;

(3) ((Dp—trto—twernty—one—years—eof age—andparticipates)) Partici-
pating in the extended foster care program;

(4) Up to twenty-one years of age with intellectual and develop-
mental disabilities; or

(5) Up to twenty-one years of age and under the custody of the
Washington state juvenile Jjustice rehabilitation administration.

"Child placing agency or CPA" means an agency licensed to place
children for foster care or adoption.

"Compliance agreement" means a written improvement plan to ad-
dress the changes needed to meet licensing requirements.

"DCFS" means the division of children and family services within
children's administration. DCFS provides case management to children
and families involved in the child welfare system.

"DDA" means the developmental disabilities administration.

"Department or DSHS" means the department of social and health
services.

"Developmental disability" is a disability as defined in RCW
71A.10.020.

"DLR" means the division of licensed resources within children's
administration. DLR licenses and monitors foster homes, child placing
agencies, and group care facilities.

"FBI" means the Federal Bureau of Investigation.

"Foster home or foster family home" means a person(s) licensed to
regularly provide twenty-four-hour care in their home to children.

"Guns or weapons" means any device intended to shoot projectiles
under pressure or that can be used to attack. These include but are
not limited to BB guns, pellet guns, air rifles, stun guns, antique
guns, handguns, rifles, shotguns and archery equipment.

"Hearing" means the administrative review process conducted by an
administrative law judge.
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"I, my, you, and your" refers to an applicant for a license is-
sued under this chapter, and to any party holding a license under this
chapter.

"Infant" means a child less than twelve months of age.

"Intellectual and developmental disability" means children with
deficits in general mental abilities and impairment in everyday adap-
tive functioning.

"License" means a permit issued by us confirming that you and
your home meet the licensing standards established in this chapter.

"Licensed health care provider" means an MD (medical doctor), DO
(doctor of osteopathy), ND (doctor of naturopathy), PA (physician's
assistant), or an ARNP (advanced registered nurse practitioner).

"Licensor" means either:

(1) A DLR employee who recommends approvals for, or monitors 1li-
censes or certifications for facilities and agencies established under
this chapter; or

(2) An employee of a child placing agency who certifies or moni-
tors foster homes supervised by the child placing agency.

"Maternity services" as defined in RCW 74.15.020. These are also
referred to as pregnant and parenting youth programs.

"Medically fragile" means the condition of a child who requires
the availability of twenty-four-hour skilled care from a health care
professional or specially trained family or foster family member.
These conditions may be present all the time or frequently occurring.
If the technology, support and services being received by the medical-
ly fragile children are interrupted or denied, the child may, without
immediate health care intervention, experience death.

"Missing child" means any child less than eighteen years of age
in licensed care or under the care, custody, and authority of CA and
the child's whereabouts are unknown and/or the child has left care
without the permission of the child's caregiver or CA. This does not
include children in dependency guardianship.

"Nonambulatory" means not able to walk or exit to safety without
the physical assistance of another individual.

"Out-of-home placement" means a child's placement in a home or
facility other than the home of a child's parent, guardian, or legal
custodian.

"Probationary license" means a license issued as part of a cor-
rective action to an individual or agency that has previously been is-
sued a full license but is out of compliance with minimum licensing
requirements and has entered into an agreement aimed at correcting de-
ficiencies.

"Property or premises" means your buildings and grounds adjacent
to your residential property that are owned or managed by you.

"Psychotropic medication" means a type of medicine prescribed to
affect or alter thought processes, mood, sleep, or behavior. These in-
clude anti-psychotic, anti-depressant, and anti-anxiety medications.

"Relative" means a person who is related to a child as defined in
RCW 74.15.020.

"Respite" means brief, temporary relief care provided by an in-
home or out-of-home provider paid by the department. The respite pro-
vider fulfills some or all of the care provider responsibilities for a
short time.

"Treatment plan" means individual plans that identify the service
needs of the child, including the child's parent or guardian, and
identifies the treatment goals and strategies for achieving those
goals.
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"Washington state patrol fire protection bureau or WSP/FPB" means
the state fire marshal.

"We, our, and us" refers to the department of social and health
services, including DLR and DCFS staff.

"Young child" refers to a child age twelve months through eight
years old.

[WSR 18-14-078, recodified as § 110-148-1305, filed 6/29/18, effective
7/1/18. Statutory Authority: RCW 74.15.010, 74.15.030, 74.15.040,
74.15.090, 74.13.031, 74.39A.056, 43.43.832. WSR 18-11-138, §
388-148-1305, filed 5/23/18, effective 6/23/18. Statutory Authority:
RCwW 74.15.010, 74.15.030, 74.15.040, 74.15.090, 74.13.031, and P.L.
113-183. WSR 16-17-101, § 388-148-1305, filed 8/19/16, effective
9/19/16. Statutory Authority: Chapters 13.34 and 74.13 RCW, RCW
74.15.030(2), 74.15.311(2), 74.13.032, 13.04.011, 74.13.020,
13.34.030, 74.13.031, 13.34.145, 74.15.311, 74.15.030, and 2013 c 105.
WSR 15-01-069, § 388-148-1305, filed 12/11/14, effective 1/11/15.]

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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WSR 21-06-008
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-13—Filed February 18, 2021, 10:14 a.m., effective March 1, 2021]

Effective Date of Rule: March 1, 2021.

Purpose: Amends recreational sea cucumber rules for Puget Sound.

Citation of Rules Affected by this Order: Amending WAC
220-330-090.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This emergency rule is needed to align
the personal use sea cucumber regulation with provisions of the
2020-21 Puget Sound sea cucumber management plan. This regulation will
close the personal use sea cucumber fishery in all marine areas effec-
tive March 1, 2021, until further notice to protect aggregations dur-
ing peak spawning season. This regulation is needed to manage the
fishery within court-ordered sharing requirements and ensure conserva-
tion. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 18, 2021.

Kelly Susewind
Director

[NEW SECTION]

WAC 220-330-09000A Sea cucumbers Notwithstanding the provisions
of WAC 220-330-090, effective March 1, 2021 until further notice, it
is unlawful to take or possess sea cucumbers taken for personal use in
all waters of Puget Sound; Marine Areas 4B, 5, 6, 7, 8-1, 8-2, 9, 10,
11, 12, and 13.

[]

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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WSR 21-06-010
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-14—Filed February 18, 2021, 4:41 p.m., effective February 18, 2021, 4:41 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: This emergency rule will allow nontreaty commercial
fishing opportunities in the Columbia River while protecting fish lis-
ted as threatened or endangered under the Endangered Species Act
(ESA) . This rule implements federal court orders governing Washing-
ton's relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish and wild-
life commission policy guidance for Columbia River fisheries.

Citation of Rules Affected by this Order: Amending WAC
220-358-030.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2018-2027 United States v. Oregon Management
Agreement (February 26, 2018) (Doc. No. 2607-1). Northwest Gillnetters
Ass'n v. Sandison, 95 Wn.2d 638, 628 P.2d 800 (1981); Washington fish
and wildlife commission policies concerning Columbia River fisheries;
40 Stat. 515 (Columbia River Compact).

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Sets 2021 winter, spring, and summer
select area commercial seasons. Impacts to nonlocal stocks are expec-
ted to be minimal and local Chinook stocks reared for the select area
sites are available for harvest. The fishery is consistent with the
U.S. v. Oregon Management Agreement and the associated biological
opinion. Conforms Washington state rules with Oregon state rules. Reg-
ulation is consistent with compact action of February 16, 2021. There
is insufficient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River fisheries
under the congressionally ratified Columbia River Compact. Four Indian
tribes have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an opportunity
to take a fair share of the available fish, and the states must manage
other fisheries accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D.
Or. 1969). A court order sets the current parameters. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2018-2027 United
States v. Oregon Management Agreement (February 26, 2018) (Doc. No.
2607-1) . Some salmon and steelhead stocks in the Columbia River are
listed as threatened or endangered under the federal ESA. On February
23, 2018, the National Marine Fisheries Service issued a biological
opinion under 16 U.S.C. § 1536 that allows for some incidental take of
these species in the fisheries as described in the 2018-2027 U.S. v.
Oregon Management Agreement.

Some Columbia River Basin salmon and steelhead stocks are listed
as threatened or endangered under the federal ESA. The Washington and
Oregon fish and wildlife commissions have developed policies to guide

Certified on 4/22/2021 [ 46 ] WSR Issue 21-06 - Emergency



Washington State Register,

the implementation of such biological opinions in the states'

tion of nontreaty fisheries.

Issue 21-06 WSR 21-06-010

regula-

Columbia River nontreaty fisheries are monitored very closely to

ensure compliance with federal court orders,
Because conditions change rapidly,

guidelines.

aged almost exclusively by emergency rule.

Washington (WDFW) and Oregon (ODFW)

ESA, and commission

the fisheries are man-
Representatives from the
departments of fish and wildlife

convene public hearings and take public testimony when considering

proposals for new emergency rules.

WDFW and ODFW then adopt regula-

tions reflecting agreements reached.

Number of Sections Adopted in

Order to Comply with Federal Stat-

ute: New 1, Amended 0, Repealed 0; Federal Rules or Standards: New 1,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 18, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-358-03000X Columbia River seasons below Bonneville.
Notwithstanding the provisions of WAC 220-358-030, WAC 220-358-040,
and WAC 220-335-050, it is unlawful for a person to take or possess
salmon, sturgeon, and shad for commercial purposes from Columbia River
Salmon Management and Catch Reporting Areas 1A, 1B, 1C, 1D, 1E and Se-
lect Areas, except during the times and conditions listed below:

(1) Tongue Point and South Channel:

Open_
Open_Dates Open_Days Open_Time Duration

Feb 18 - Mar Mon, Wed, 7:00 p.m. - 10 nights
12 Thu (nights) 7:00 a.m.
Apr 20 Tue (morning) 12:30 a.m. - 4 hrs

4:30 a.m.
Apr 23 Fri (morning) 4:00 a.m. - 4 hrs

8:00 a.m.
Apr 27 - Apr Tue, Thur 7:00 p.m. - 2 nights
30 (nights) 7:00 a.m.
May 3 - Jun 15 Mon, Wed, 7:00 p.m. - 19 nights

Thu (nights) 7:00 a.m.

Jun 17 - Jun 18 Mon (night) 7:00 p.m. - 1 night

7:00 a.m.

Tongue Point only:
Open_
Open_Dates Open_Days Open_Time Duration
Mar 15 - Mar Tues (night) 9:00 p.m. - 4 hrs
16 1:00 a.m.
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Open_
Open_Dates Open_Days Open_Time Duration
Mar 17 - Mar Wed (night) 9:30 p.m. - 4 hrs
18 1:30 a.m.
Mar 18 - Mar Thu (night) 10:00 p.m. - 4 hrs
19 2:00 a.m.

South Channel only:

Open_
Open_Dates Open_Days Open_Time Duration

Mar 15 - Mar Mon, Wed, 7:00 p.m. - 3 nights
19 Thu (nights) 7:00 a.m.
Mar 22 - Mar Mon, Thu 7:00 p.m. - 2 nights
26 (nights) 7:00 a.m.
Mar 29 - Mar Mon (night) 9:00 p.m. - 4 hrs
30 1:00 a.m.
Apr1-Apr2 Fri (night) 11:00 p.m. - 4 hrs

3:00 a.m.
Apr 6 Tue (morning) | 3:30 a.m. - 4 hrs

7:30 a.m.
Apr 8 Thu (night) 6:30 p.m. - 4 hrs

10:30 p.m.
Apr 12 - Apr Mon (night) 8:30 p.m. - 4 hrs
13 12:30 a.m.
Apr 14 - Apr Thu (night) 9:30 p.m. - 4 hrs
15 1:30 a.m.

(a) Area:

The Tongue Point Winter-Spring Subarea is defined as waters of
the Columbia River bounded by a line from the end of the southern-most
pier (#1) at the Tongue Point Job Corps facility projecting in a
straight line through flashing red USCG light "6" to the shore of Mott
Island, a line from a regulatory marker at the southeast end of Mott
Island northeasterly to a regulatory marker on the northwest shore of
Lois Island, and a line from a regulatory marker located on the Oregon
shore approximately 300 yards northwest of the railroad bridge cross-
ing the John Day River projecting easterly to a regulatory marker on
the southwest shore of Lois Island. If the marker on the Oregon shore
is not in place, the upper boundary is defined by a line projecting
easterly from a point (46°10'57.7"N latitude 123°44'35.3"W longitude)
on the Oregon shore approximately 300 yards northwest of the railroad
bridge crossing the John Day River to a regulatory marker on the
southwest shore of Lois Island.

For summer fisheries, the open waters include the entire Tongue
Point Select Area as described in OAR 635-042-0170 (1) (a) and WAC
220-301-010 (11) (c). If the marker on the eastern shore of Tongue
Point is not in place, the downstream boundary is defined by a line
projecting from a point (46°12'31.1"N latitude 123°45'34.0"W longi-
tude) on the eastern shore of Tongue Point to the flashing green USCG
light "3" on the rock jetty at the northwest tip of Mott Island.

The South Channel Select Area is defined as waters of the Colum-
bia River bounded by a line from a regulatory marker on the Oregon
shore at John Day Point projecting northeasterly to a regulatory mark-
er on the southwest shore of Lois Island, and a line from a regulatory
marker on Settler Point projecting northwesterly to the flashing red
USCG light "10" then projecting westerly to the eastern tip of Burn-
side Island.

(b) Gear: Gillnets:

Winter season (Through Apr 18): 7-inch minimum mesh size restric-
tion
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Spring and Summer seasons (Apr 20 - Jun 18): 9 3/4-inch maximum
mesh size restriction

The maximum net length is 1,500 feet (250 fathoms).

In the Tongue Point winter-spring subarea and the Tongue Point
Select Area, the lead line weight may not exceed two pounds per any
one fathom;

In the South Channel Select Area, there is no lead line weight
limit and attachment of additional weight and anchors directly to the
lead line is permitted.

(2) Blind Slough and Knappa Slough:

Open_
Open_Dates Open_Days Open_Time Duration
Feb 18 - Mar Mon, Wed, 7:00 p.m. - 13 nights
19 Thu (nights) 7:00 a.m.
Mar 22 - Mar Mon, Thu 7:00 p.m. - 2 nights
26 (nights) 7:00 a.m.
Apr 19 - Apr Mon, Thu 7:00 p.m. - 2 nights
23 (nights) 7:00 a.m.
Apr 27 - Apr Tue, Thu 7:00 p.m. - 2 nights
30 (nights) 7:00 a.m.
May 3 - Jun 15 Mon, Wed, 7:00 p.m. - 19 nights
Thu (nights) 7:00 a.m.
Jun 17 - Jun 18 Mon (night) 7:00 p.m. - 1 night
7:00 a.m.
Blind Slough only:
Open_
Open_Dates Open_Days Open_Time Duration
Mar 29 - Apr Mon, Thu 7:00 p.m. - 5 nights
13 (nights) 7:00 a.m.
Apr 14 - Apr Wed (night) 7:00 p.m. - 1 night
15 7:00 a.m.
Knappa Slough only:
Open_
Open_Dates Open_Days Open_Time Duration
Mar 29 - Mar Mon (night) 9:00 p.m. - 4 hrs
30 1:00 a.m.
Apr1-Apr2 Thu (night) 11:00 p.m. - 4 hrs
3:00 a.m.
Apr 6 Tue (morning) | 3:30 a.m. - 4 hrs
7:30 a.m.
Apr 8 Thu (night) 6:30 p.m. - 4 hrs
10:30 p.m.
Apr 12 - Apr Tue (night) 8:30 p.m. - 4 hrs
13 12:30 a.m.
Apr 14 - Apr Wed (night) 9:30 p.m. - 4 hrs
15 1:30 a.m.

(a) Area:

The Blind Slough Select Area is defined as waters of Blind Slough
and Gnat Creek from a north-south line represented by regulatory mark-
ers at the mouth of Blind Slough upstream to a regulatory marker in
Gnat Creek located approximately 0.5 miles southeasterly (upstream) of
the Barendse Road Bridge.

The Knappa Slough Select Area is defined as waters of Knappa
Slough, Calendar Slough, and Big Creek Slough bounded to the north
(upstream) by a line projecting from a regulatory marker on the east-
ern shore of Karlson Island to the northernmost regulatory marker at
the mouth of Blind Slough and bounded to the west (downstream) by a
line projecting southerly from a regulatory marker on the southwestern
tip of Karlson Island through regulatory markers on the western tips
of Minaker Island to a marker on the Oregon shore.

Certified on 4/22/2021 [ 49 ] WSR Issue 21-06 - Emergency



Washington State Register, Issue 21-06 WSR 21-06-010

The waters of Knappa Slough within a 100-foot radius of the rail-
road bridge crossing Big Creek are closed. Prior to May 3, the western
(downstream) boundary in Knappa Slough is a north-south line projec-
ting through the easternmost tip of Minaker Island and regulatory
markers on Karlson Island and the Oregon shore.

(b) Gear: Gillnets:

Winter season (through Apr 15): 7-inch minimum mesh size restric-
tion.

Spring and Summer seasons (Apr 19 - Jun 18): 9 3/4-inch maximum
mesh size restriction.

The maximum net length is 600 feet (100 fathoms).

There is no lead line weight limit and attachment of additional
weight or anchors directly to the lead line is permitted.

(c) Miscellaneous:

Permanent transportation rules in effect. In accordance with WACs
220-69-230 (1) (1) and 220-22-010 (9) (a-b), commercial fishers are ex-
pected, and fish dealers are required, to report landings for winter-
summer fisheries in Knappa Slough and Blind Slough separately using
appropriate zone codes. Fish dealers are requested to keep landings
from these two sites separate to aid in sampling.

(3) Deep River Select Area:

Open_
Open_Dates Open_Days Open_Time Duration
Feb 18 - Mar Mon, Wed, 7:00 p.m. - 13 nights
19 Thu (nights) 7:00 a.m.
Mar 22 - Apr 1 Mon, Thu 7:00 p.m. - 4 nights
(nights) 7:00 a.m.
Apr 19 - Apr Mon, Thu 7:00 p.m. - 2 nights
23 (nights) 7:00 a.m.
Apr 27 - Apr Tue, Thu 7:00 p.m. - 2 nights
30 (nights) 7:00 a.m.
May 3 - Jun 15 Mon, Wed, 7:00 p.m. - 19 nights
Thu (nights) 7:00 a.m.

(a) Area:

From the mouth of Deep River defined as a line from USCG naviga-
tion marker #16 southwest to a marker on the Washington shore, up-
stream to the Highway 4 Bridge.

(b) Gear: Gillnets:

Winter season (through Apr 1): 7-inch minimum mesh size restric-
tion.

Spring and Summer seasons (Apr 19 - Jun 15): 9 3/4-inch maximum
mesh size restriction.

The maximum net length is 600 feet (100 fathoms).

There is no lead line weight limit and attachment of additional
weight or anchors directly to the lead line is permitted.

Nets may not fully cross navigation channel. It is unlawful to
operate in any river, stream, or channel any net longer than three-
fourths the width of the stream (WAC 220-20-015(1)). It shall be un-
lawful in any area to use, operate, or carry aboard a commercial fish-
ing vessel a licensed net or combination of nets, whether fishing sin-
gly or separately, in excess of the maximum lawful size or length pre-
scribed for a single net in that area, except as otherwise provided
for in the rules and regulations of the department WAC 220-20-010(17) .

(c) Miscellaneous:

Transportation or possession of fish outside the fishing area
(except to the sampling station) is unlawful until WDFW staff has bio-
logically sampled individual catches. After sampling, fishers will be
issued a transportation permit by WDFW staff.
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Winter season: fishers are required to call 360-846-5268 or
360-795-0319 to confirm the place and time of sampling.

Spring season: a sampling station will be established at WDEFW's
Oneida Road boat ramp, about 0.5 miles upstream of the Deep River area
downstream boundary (USCG navigation marker #16).

(4) Allowable Sales: Salmon (except Chum), white sturgeon, and
shad. A maximum of three white sturgeon with a fork length of 44-50
inches may be possessed or sold by each participating vessel during
each calendar week (Sunday through Saturday). The white sturgeon pos-
session and sales limit includes all Select Area fisheries.

(5) 24-hour quick reporting is in effect for Washington buyers
(WAC 220-352-315). Permanent transportation rules in effect. Oregon
buyers are required to submit fish receiving tickets electronically
pursuant to OAR 635-006-0210. Unique catch reporting codes have been
established for Blind Slough and Knappa Slough to facilitate separa-
tion of landings and sampling for winter/spring fisheries. Blind
Slough and Knappa Slough have unique catch reporting codes to facili-
tate separation of landings and sampling for winter/spring fisheries.

(6) Multi-Net Rule: Nets not specifically authorized for use in
these areas may be onboard a vessel if properly stored. A properly
stored net is defined as a net on a drum that is fully covered by a
tarp (canvas or plastic) and bound with a minimum of ten revolutions
of rope with a diameter of 3/8 (0.375) inches or greater (WAC
220-358-030(2)) .

(7) Lighted Buoys: Nets that are fished at any time between offi-
cial sunset and official sunrise must have lighted buoys on both ends
of the net unless the net is attached to the boat. If the net is at-
tached to the boat, then one lighted buoy on the opposite end of the
net from the boat is required.

[]

Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by
the agency and appears in the Register pursuant to the requirements of RCW 34.08.040.
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WSR 21-06-012
EMERGENCY RULES
DEPARTMENT OF HEALTH

(Dental Quality Assurance Commission)

[Filed February 19, 2021, 8:29 a.m., effective February 19, 2021, 8:29 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: WAC 246-817-581 Novel coronavirus disease 2019 vaccina-
tion, this emergency rule allows dentists to delegate administration
of novel coronavirus disease 2019 (COVID-19) vaccination to licensed
dental hygienists with close supervision and demonstration of compe-
tency.

Citation of Rules Affected by this Order: New WAC 246-817-581.

Statutory Authority for Adoption: RCW 18.29.050 and 18.32.0365.

Other Authority: RCW 18.32.002.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: In response to the COVID-19 pandemic,
dentists are among the essential health providers who can safely ad-
minister vaccinations and help address this public health emergency.
Mass wvaccination across the state will take cooperation and coordina-
tion across the entire health system. Dentists and delegated dental
hygienists can increase capacity for priority populations who may not
otherwise be connected to the traditional health care system during
the pandemic. Increased capacity of health care workers administering
the COVID-19 vaccine will help Washington end this pandemic. Allowing
delegation of COVID-19 vaccination to dental hygienists also assists
dentists by reducing their workload to effectively continue providing
dental care to patients.

Standard rule making takes approximately nine to twelve months.
The rule is necessary for the preservation of public health, safety,
and general welfare of dental patients and staff. Observing the time
requirements of notice and opportunity to comment upon adoption of a
permanent rule would be contrary to protecting immediate public inter-
ests.

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed 0.

Number of Sections Adopted at
Entity: New 0, Amended 0, Repealed

Number of Sections Adopted on
Amended 0, Repealed 0.

Number of Sections Adopted in
Reform Agency Procedures: New 0,

Amended O,

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.
the Agency's own Initiative: New 1,

Order to Clarify, Streamline,
Repealed O.

or

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 0, Repealed O.

Date Adopted: January 7, 2021.
Aaron Stevens, DMD, Chairperson
Dental Quality Assurance Commission
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NEW SECTION

WAC 246-817-581 Novel coronavirus disease 2019 vaccination. (1)
A supervising dentist may delegate the administration of a vaccination
of novel coronavirus disease 2019 to a licensed dental hygienist under
the dentist's close supervision, provided the licensed dental hygien-
ist has demonstrated skills necessary to perform the task competently.

(2) For the purpose of administering vaccination for the novel
coronavirus disease 2019, a dentist's approval of the vaccination pro-
tocol and screening meets the dentist's requirement to diagnose the
condition to be treated and personal authorization of the procedure as
required by close supervison under WAC 246-817-510(1).

[]

Reviser's note: The spelling error in the above section occurred in the copy filed by the agency
and appears in the Register pursuant to the requirements of RCW 34.08.040.
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WSR 21-06-018
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-15—Filed February 19, 2021, 6:07 p.m., effective February 22, 2021]

Effective Date of Rule: February 22, 2021.

Purpose: Amends rules for Puget Sound commercial sea urchins.

Citation of Rules Affected by this Order: Repealing WAC
220-340-75000A; and amending WAC 220-340-750.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This emergency rule closes harvest of
red sea urchins in Sea Urchin Management Districts 1 and 2 (21A, 21B,
22A, 22B) because the quota for red sea urchin in these areas has been
reached. This closure is needed to fulfill obligations of state and
tribal comanager agreements. Immediate adoption of this rule is neces-
sary for the preservation of the public health, safety, or general
welfare. Observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be contrary to public
interest. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 19, 2021.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-340-75000B Commercial sea urchin fisheries. Notwith-
standing the provisions of WAC 220-340-750, effective February 22,
2021, until further notice:

(1) It is unlawful for any person to fish for, take, or possess
for commercial purposes any green sea urchins less than 2.25 inches;
or red sea urchins measuring less than 3.25 inches or greater than 5
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inches. All measurements are caliper measurements of the largest shell
(test) diameter, exclusive of the spines.

(2) The following areas are open for green sea urchin harvest on-
ly, seven days-per-week: Sea Urchin District 1; District 2 Marine
Fish-Shellfish Management and Catch Reporting Areas 21A, 21B, 224,
22B, 23A; District 3 east of a line projected true north from the
shoreline at 123 degrees 48.3 minutes west longitude; and District 4
west of a line projected true north from the shoreline at 123 degrees
52.7 minutes west longitude; District 6; and District 7 except all wa-
ters of Hale Passage and Wollochet Bay within the following lines:
west of a line projected true south from the shoreline near Point Fos-
dick at 122 degrees 35 minutes west longitude to 47 degrees 14 minutes
north latitude, and thence projected true west to the shoreline of Fox
Island, and east of a line projected true south from the shoreline
near Green Point at 122 degrees 41 minutes west longitude to 47 de-
grees 16.5 minutes north latitude, and thence projected true east to
the shoreline of Fox Island.

(3) The following areas are open for red sea urchin harvest seven
days-per-week: Sea Urchin District 2 Marine Fish-Shellfish Management
and Catch Reporting Areas 23B, 25A, 25B; and District 4 west of a line
projected true north from the shoreline at 123 degrees 52.7 minutes
west longitude.

(4) The maximum cumulative landings for green sea urchins and red
sea urchins for each weekly fishery opening period is 1,500 pounds per
species per valid designated sea urchin harvest license. Each fishery
week begins Monday and ends Sunday.

[]

REPEALER

The following section of the Washington Administrative Code 1is
repealed effective February 22, 2021:

WAC 220-340-75000A Commercial sea urchin fisheries.
(21-006)
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WSR 21-06-023
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed February 22, 2021, 4:40 p.m., effective February 22, 2021, 4:40 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The department of social and health services division of
child support (DCS) files this CR-103E Rule-making order to adopt
emergency rules amending chapter 388-14A WAC to implement SHB 2302,
(chapter 227, Laws of 2020) regarding abatement of child support obli-
gations for certain incarcerated individuals as well as other adminis-
trative provisions regarding service and mailing of modification re-
quests and hearing notices. Relevant provisions of SHB 2302 took ef-
fect on February 1, 2021. This filing cancels and supersedes the
CR-103E Rule-making order filed as WSR 21-05-011 on February 4, 2021.

Citation of Rules Affected by this Order: New WAC 388-14A-3935,
388-14A-3940, 388-14A-3945, 388-14A-3950, 388-14A-3955, 388-14A-3960,
388-14A-3965, 388-14A-3970 and 388-14A-3975; and amending WAC
388-14A-1020, 388-14A-3800, 388-14A-3900, 388-14A-3901, 388-14A-3903,
388-14A-3925, and 388-14A-6100.

Statutory Authority for Adoption: Emergency rule making is au-
thorized under RCW 34.05.350 (1) (a) and (b) in order to implement SHB
2302 (chapter 227, Laws of 2020) regarding incarceration abatement and
administrative provisions regarding service and mailing of modifica-
tion requests and hearing notices, which took effect on February 1,
2021. Further authority is found in RCW 26.09.105, 26.18.170,
26.19.011, 26.19.071, 26.23.050, 26.23.110, 34.05.020, 34.05.060,
34.05.220, 74.08.090, 74.20A.055, and 74.20A.056.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest; and that state or federal law or federal rule or a federal
deadline for state receipt of federal funds requires immediate adop-
tion of a rule.

Reasons for this Finding: The legislature enacted SHB 2302 during
the 2020 legislative session. Several provisions required to implement
incarceration abatement, as well as service and mailing procedures for
modification requests and hearing notices, have a February 1, 2021,
effective date. Provisions direct DCS to abate child support payments
for certain incarcerated individuals. Provisions also direct the of-
fice of administrative hearings to send certain mailings and notices
that were previously sent by DCS. Emergency rule making is necessary
to effectuate these statutory changes.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 9,
Amended 7, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 9, Amended 7, Repealed 0.
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Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 9, Amended 7, Repealed O.

Date Adopted: February 22, 2021.

Katherine I. Vasquez
Rules Coordinator

SHS-4852.3

AMENDATORY SECTION (Amending WSR 19-02-017, filed 12/21/18, effective
1/21/19)

WAC 388-14A-1020 What definitions apply to the rules regarding
child support enforcement? For purposes of this chapter, the follow-
ing definitions apply:

"Abatement" means the temporary reduction of child support obli-
gations of an incarcerated person who is required to pay support.

"Absence of a court order" means that there is no court order ei-
ther setting a support obligation for the noncustodial parent (NCP),
or specifically relieving the NCP of a support obligation, for a par-
ticular child.

"Absent parent" is a term used for a noncustodial parent.

"Accessible coverage" means health care coverage which provides
primary care services to the children with reasonable effort by the
custodial parent.

"Accrued debt" means past-due child support which has not been
paid.

"Acknowledged father" means a man who has established a father-
child relationship by:

(1) Signing a valid acknowledgment of paternity under RCW
26.26.300 through 26.26.375 prior to January 1, 2019;

(2) Signing a valid acknowledgment of parentage under RCW
26.26A.200 through 26.26A.265 on or after January 1, 2019; or

(3) Signing a valid acknowledgment of paternity or parentage un-
der another jurisdiction's laws.

"Acknowledged parent" means an individual who, after January 1,
2019, has established a parent-child relationship by signing a wvalid
acknowledgment of parentage under RCW 26.26A.200 through 26.26A.265.

"Adjudicated parent" means a person who has been adjudicated by a
court of competent jurisdiction to be the parent of a child.

"Administrative order" means a determination, finding, decree or
order for support issued under RCW 74.20A.055, 74.20A.056, or
74.20A.059 or by the agency of an Indian tribe or another state or
country's agency under an administrative process, establishing the ex-
istence of a support obligation (including medical support) and order-—
ing the payment of a set or determinable amount of money for current
support and/or a support debt. Administrative orders include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under WAC
388-14A-3600; and

(3) A support establishment notice which has become final by op-
eration of law.
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"Agency" means the Title IV-D provider of a state or tribe, or
the central authority of another country. For the state of Washington,
the Title IV-D provider is the division of child support (DCS) within
the department of social and health services (DSHS).

"Agreed settlement" is an administrative order that reflects the
agreement of the noncustodial parent, the custodial parent and the di-
vision of child support. An agreed settlement does not require the ap-
proval of an administrative law judge.

"Aid" or "public assistance" means cash assistance under the tem-
porary assistance for needy families (TANF) program, the aid to fami-
lies with dependent children (AFDC) program, federally funded or
state-funded foster care, and includes day care benefits and medical
benefits provided to families as an alternative or supplement to TANF.

"Alternate recipient”" means a child of the employee or retiree
named within a support order as being entitled to coverage under an
employer's group health plan.

"Annual fee" means the fee charged on never-assistance cases
based on the amount of collections between October 1 and September 30
each year, required by the Federal Deficit Reduction Act of 2005 and
RCW 74.20.040.

"Applicant/custodian" means a person who applies for nonassist-
ance support enforcement services on behalf of a child or children re-
siding in their household.

"Applicant/recipient," "applicant," and "recipient" means a per-
son who receives public assistance on behalf of a child or children
residing in their household.

"Arrears" means the debt amount owed for a period of time before
the current month.

"Assistance" means cash assistance under the state program funded
under Title IV-A of the federal Social Security Act.

"Assistance unit" means a cash assistance unit as defined in WAC
388-408-0005. An assistance unit is the group of people who live to-
gether and whose income or resources the department counts to decide
eligibility for benefits and the amount of benefits.

"Birth costs" means medical expenses incurred by the custodial
parent or the state, tribe, or country for the birth of a child.

"Cash medical support" means a combination of:

(1) A parent's monthly payment toward the premium paid for cover-
age provided by a public entity or by another parent, which represents
the obligated parent's proportionate share of the premium paid, but
this amount is limited to no more than twenty-five percent of the ob-
ligated parent's basic support obligation; and

(2) A parent's proportionate share of uninsured medical expenses.

"Central authority" means the agency designated by a government
to facilitate support enforcement with a foreign reciprocating country
(FRC) pursuant to section 459A of the federal Social Security Act.

"Child," for the purposes of this chapter, means:

(a) An individual for whom a child support obligation is being
established or enforced; or

(b) A dependent child as defined in RCW 74.20A.020(3); and

(c) Unless the context or the facts of a particular case clearly
requires otherwise, "child" may be used interchangeably with the term
"children."

"Children," for the purpose of this chapter, means more than one
child, unless the context or the facts of a particular case clearly
requires the term to refer to only one child.
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"Conditionally assigned arrears" means those temporarily assigned
arrears remaining on a case after the period of public assistance
ends.

"Conference board" means a method used by the division of child
support for resolving complaints regarding DCS cases and for granting
exceptional or extraordinary relief from debt.

"Consent order" means a support order that reflects the agreement
of the noncustodial parent, the custodial parent and the division of
child support. A consent order requires the approval of an administra-
tive law judge.

"Controlling order" means the only order issued or, where multi-
ple orders exist, the order determined by a tribunal to control pro-
spective current support pursuant to the Uniform Interstate Family
Support Act (UIFSA), chapter 26.21A RCW.

"Controlling order state" means the state in which the only order
was 1issued or, where multiple orders exist, the state in which the or-
der determined by a tribunal to control prospective current support
pursuant to the UIFSA was issued.

"Country" means a foreign country (or a political subdivision
thereof) declared to be a Foreign Reciprocating Country (FRC) under 42
U.S.C. 659A and any foreign country (or political subdivision thereof)
with which the state has entered into a reciprocal arrangement for the
establishment and enforcement of support obligations to the extent
consistent with federal law pursuant to 42 U.S.C. 659A.

"Court order" means a judgment, decree or order of a Washington
state superior court, or a court of comparable jurisdiction of an In-
dian tribe or another state or country.

"Current support" or "current and future support" means the
amount of child support which is owed for each month.

"Custodial parent or CP" means the person, whether a parent or
not, with whom a dependent child resides the majority of the time pe-
riod for which the division of child support seeks to establish or en-
force a support obligation.

"Date the state assumes responsibility for the support of a de-
pendent child on whose behalf support is sought" means the date that
the TANF or AFDC program grant is effective. For purposes of this
chapter, the state remains responsible for the support of a dependent
child until public assistance terminates, or support enforcement serv-
ices end, whichever occurs later.

"Delinquency" means failure to pay current child support when
due.

"Department" means the Washington state department of social and
health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-supporting,
married, or a member of the United States armed forces;

(2) Eighteen years of age or older for whom a court order re-
quires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen years of
age, for whom an administrative support order exists if the child is
participating full-time in a secondary school program or the same lev-
el of vocational or technical training.

"Determination of parentage" means the establishment of the pa-
rent-child relationship by:

(1) A judicial proceeding;

(2) The signing of a valid acknowledgment of paternity under:

(a) RCW 26.26.300 through 26.26.375 prior to January 1, 2019; or
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(b) Another jurisdiction's laws dealing with the acknowledgment
or affidavit of paternity or the acknowledgment of parentage; or

(3) The signing of a valid acknowledgment of parentage under RCW
26.26A.200 through 26.26A.265 on or after January 1, 2019.

"Differentiated support amount" means an amount of child support
that represents a parent's support obligation for more than one child
and may Jjustifiably be divided into "per child" amounts for each child
covered by the support order, based on information contained in the
support order.

"Differentiated support order" means a child support order which
provides a monthly amount of child support for two or more children,
and either provides a specific support obligation for each child or
provides enough information in the order so that the monthly amount
may justifiably be divided into a "per child" amount for each child
covered by the support order.

"Disbursement" means the amount of child support distributed to a
case that is paid to the family, state, other child support enforce-
ment agency in another state or foreign country, Indian tribe, or per-
son or entity making the payment.

"Disposable earnings" means the amount of earnings remaining af-
ter the deduction of amounts required by law to be withheld.

"Distribution" means how a collection is allocated or split with-
in a case or among multiple cases.

"Domestic partner" means a state registered domestic partner as
defined in chapter 26.60 RCW.

"Earnings" means compensation paid or payable for personal serv-
ice. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement programs,
and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.020, 50.40.050 and
Title 74 RCW;

(6) Benefits under the family and medical leave insurance program
under Title 50A RCW;

(7) Gains from capital, labor, or a combination of the two; and

(8) The fair value of nonmonetary compensation received in ex-
change for personal services.

"Employee" means a person to whom an employer is paying, owes, oOr
anticipates paying earnings in exchange for services performed for the
employer.

"Employer" means any person or organization having an employment
relationship with any person. This includes:

(1) Partnerships and associations;

) Trusts and estates;

3) Joint stock companies and insurance companies;
4) Domestic and foreign corporations;

5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased person.

"Employment" means personal services of whatever nature, includ-
ing service in interstate commerce, performed for earnings or under
any contract for personal services. Such a contract may be written or
oral, express or implied.

"Family" means the person or persons on whose behalf support is
sought, which may include a custodial parent and one or more children,
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or one or more children in foster care placement. The family is some-
times called the assistance unit.

"Family arrears" means the amount of past-due support owed to the
family, which has not been conditionally, temporarily or permanently
assigned to a state. Also called "nonassistance arrears."

"Family member" means the caretaker relative, the child or chil-
dren, and any other person whose needs are considered in determining
eligibility for assistance.

"Foreign order" means a court or administrative order entered by
a tribunal other than one in the state of Washington, including an or-
der entered by a tribunal in an Indian tribe or another state or coun-
try.

"Foreign reciprocating country" or FRC means a country which the
federal government has declared to be a foreign reciprocating country,
which means that the foreign country has established, or undertakes to
establish, procedures for the establishment and enforcement of duties
of support owed to custodial parents who are residents of the United
States, and that such procedures are substantially in conformity with
the standards prescribed under title IV-D of the federal Social Secur-
ity Act.

"Foster care case" means a case referred to the Title IV-D agency
by the Title IV-E agency, which is the department of children, youth,
and families (DCYF).

"Fraud," for the purposes of vacating an agreed settlement or
consent order, means:

(1) The representation of the existence or the nonexistence of a
fact;

The representation's materiality;

The representation's falsity;

The speaker's knowledge that the representation is false;

) The speaker's intent that the representation should be acted
on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to whom it
is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Full support enforcement services" means the entire range of
services available in a Title IV-D case.

"Good cause" for the purposes of late hearing requests and peti-
tions to vacate orders on default means a substantial reason or legal
justification for delay, including but not limited to the grounds lis-
ted in civil rule 60. The time periods used in civil rule 60 apply to
good cause determinations in this chapter.

"Head of household" means the parent or parents with whom the de-
pendent child or children were residing at the time of placement in
foster care.

"Health care costs" means medical expenses. Certain statutes in
chapter 26.19 RCW refer to medical expenses as health care costs.

"Health care coverage" means fee for service, health maintenance
organization, preferred provider organization, and other types of pri-
vate health insurance and public health care coverage under which med-
ical services could be provided to a dependent child or children.
These services include, but are not limited to: Medical/surgical (in-
patient, outpatient, physician) care, medical equipment (crutches,
wheel chairs, prosthesis, etc.), pharmacy products, optometric care,
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dental care, orthodontic care, preventive care, mental health care,
and physical therapy. The term "health care coverage" includes, but is
not limited to, health insurance coverage.

"Health insurance" or "health insurance coverage" is included in
the definition of "health care coverage." Health insurance coverage
includes any coverage under which medical services are provided by an
employer or a union whether that coverage is provided through a self-
insurance program, under the employee retirement income security act
of 1974, a commercial insurer pursuant to chapters 48.20 and 48.21
RCW, a health care service contractor pursuant to chapter 48.44 RCW,
or a health maintenance organization pursuant to chapter 48.46 RCW,
and the state through chapter 41.05 RCW.

"Hearing" means an adjudicative proceeding authorized by this
chapter, or chapters 26.23, 74.20 and 74.20A RCW, conducted under
chapter 388-02 WAC and chapter 34.05 RCW.

"I/me" means the person asking the question which appears as the
title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or personal
property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any source; and

(7) Any other property subject to withholding for support under
the laws of this state.

"Income withholding action" includes all withholding actions
which DCS is authorized to take, and includes but is not limited to
the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A RCW;

(3) Issuing orders to withhold and deliver under chapter 74.20A
RCW;

(4) Issuing notices of payroll deduction under chapter 26.23 RCW;
and

(5) Obtaining wage assignment orders under RCW 26.18.080.

"Initiating agency" or "initiating jurisdiction" means a state or
Tribal IV-D agency or the central authority of another country, as de-
fined in this rule, in which an individual has applied for or is re-
ceiving services.

"Intergovernmental IV-D case" means a IV-D case in which the non-
custodial parent lives and/or works in a different jurisdiction than
the custodial parent and children that has been referred by an ini-
tiating agency to a responding agency for services. An intergovernmen-
tal IV-D case may include any combination of referrals between states,
tribes, and countries. An intergovernmental IV-D case also may include
cases 1in which a state agency is seeking only to collect support ar-
rearages, whether owed to the family or assigned to the state.

"Locate" can mean efforts to obtain service of a support estab-
lishment notice in the manner prescribed by WAC 388-14A-3105.

"Medical assistance" means medical benefits under Title XIX of
the federal Social Security Act provided to families as an alternative
or supplement to TANF. This term includes public health care coverage,
which is called apple health in Washington state.

"Medical expenses," for the purpose of establishing support obli-
gations under RCW 26.09.105, 74.20A.055 and 74.20A.056, or for the
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purpose of enforcement action under chapters 26.18, 26.23, 74.20 and
74.20A RCW, including the notice of support debt and the notice of
support owed, means medical costs incurred on behalf of a child, which
include:

* Medical services related to an individual's general health and
well-being, including but not limited to, medical/surgical care, pre-
ventive care, mental health care and physical therapy; and

* Prescribed medical equipment and prescribed pharmacy products;

* Health care coverage, such as coverage under a health insurance
plan, including the cost of premiums for coverage of a child;

* Dental, orthodontic, and optometrical costs incurred on behalf
of a child; and

* Copayments and/or deductibles incurred on behalf of a child.

Medical expenses are sometimes also called health care costs or
medical costs.

"Medical support" consists of:

(1) Health care coverage, which may be health insurance coverage
or public health care coverage; and

(2) Cash medical support, which consists of:

(a) A parent's monthly payment toward the premium paid for cover-
age provided by a public entity or by another parent, which represents
the obligated parent's proportionate share of the premium paid, but no
more than twenty-five percent of the obligated parent's basic support
obligation; and

(b) A parent's proportionate share of uninsured medical expenses.

"Monthly payment toward the premium" means a parent's contribu-
tion toward premiums paid for coverage provided by a public entity or
by another parent, which is based on the obligated parent's propor-
tionate share of the premium paid, but is limited to no more than
twenty-five percent of the obligated parent's basic support obliga-
tion.

"National Medical Support Notice" or "NMSN" is a federally manda-
ted form that DCS uses to enforce a health insurance support obliga-
tion; the NMSN is a notice of enrollment as described in RCW
26.18.170.

"Noncustodial parent or NCP" means the natural or biological pa-
rent, adoptive parent, adjudicated parent, presumed parent, responsi-
ble stepparent or person who signed and filed an affidavit acknowledg-
ing paternity or parentage, from whom the state seeks support for a
dependent child. A parent is considered to be an NCP when for the ma-
jority of the time during the period for which support is sought, the
dependent child resided somewhere other than with that parent.

"Nonmedical expenses" means amounts incurred on behalf of a child
which are not medical expenses as defined in this chapter. Nonmedical
expenses include, but are not limited to, day care or other special
childrearing expenses such as tuition and long-distance transportation
costs to and from the parents for visitation purposes.

"Obligated parent" means a parent who is required under a child
support order to provide medical support, which could include health
care coverage or to reimburse the other parent for his or her share of
uninsured medical expenses for a dependent child. The obligated parent
could be either the NCP or the CP.

"Other ordinary expense" means an expense incurred by a parent
which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation with
the child.
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"Parent" means an individual who has established a parent-child
relationship under:

(1) RCW 26.26.101 prior to January 1, 2019;

(2) RCW 26.26A.100 on or after January 1, 2019; or

(3) Under the laws of another Jjurisdiction.

"Parent-child relationship" means the legal relationship between
a child and a parent of the child. The term includes the mother-child
relationship and the father-child relationship.

"Participant" means an employee or retiree who is eligible for
coverage under an employer group health plan.

"Pass-through" means the portion of a support collection distrib-
uted to assigned support that the state pays to a family currently re-
ceiving TANF.

"Past support" means support arrears.

"Paternity testing" means blood testing or genetic tests of
blood, tissue or bodily fluids. This is also called genetic testing.

"Payment services only" or "PSO" means a case on which the divi-
sion of child support's activities are limited to recording and dis-
tributing child support payments, and maintaining case records. A PSO
case is not a IV-D case.

"Permanently assigned arrears" means those arrears which the
state may collect and retain up to the amount of unreimbursed assis-
tance.

"Physical custodian" means custodial parent (CP).

"Plan administrator" means the person or entity which performs
those duties specified under 29 U.S.C. 1002 (16) (A) for a health plan.
If no plan administrator is specifically so designated by the plan's
organizational documents, the plan's sponsor is the administrator of
the plan. Sometimes an employer acts as its own plan administrator.

"Premium" means the amount paid for coverage provided by a public
entity or by another parent for a child covered by a child support or-
der. This term may also mean "cost of coverage."

"Presumed parent" means a person who, by operation of law under
RCW 26.26.116, is recognized as the parent of a child until that sta-
tus is rebutted or confirmed in a judicial proceeding.

"Private insurance" is a term used in this chapter to refer to
accessible health insurance for a child provided by a parent without
the need for service of a national medical support notice, and does
not include public health care coverage provided by the state.

"Proportionate share" or "proportional share" means an amount
equal to a parent's percentage share of the combined monthly net in-
come of both parents as computed on the worksheets when determining a
parent's child support obligation under chapter 26.19 RCW.

"Public health care coverage," sometimes called "state purchased
health care," means state-financed or federally financed medical cov-
erage, whether or not there is an assignment of rights. For children
residing in Washington state, public health care coverage is called
apple health; this includes coverage through the department of social
and health services or the health care authority, except for coverage
under chapter 41.05 RCW. For children residing outside of Washington,
this includes coverage through another state's agencies that adminis-
ter state purchased health care programs.

"Putative father" includes all men who may possibly be the father
of the child or children on whose behalf the application for assis-
tance or support enforcement services is made.

"Reasonable efforts to locate" means any of the following actions
performed by the division of child support:
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(1) Mailing a support establishment notice to the noncustodial
parent in the manner described in WAC 388-14A-3105;

(2) Referral to a sheriff or other server of process, or to a lo-
cate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by tele-
phone or mail to contact the custodial parent, relatives of the non-
custodial parent, past or present employers, or the post office;

(b) Contacting state agencies, unions, financial institutions or
fraternal organizations;

(c) Searching periodically for identification information recor-
ded by other state agencies, federal agencies, credit bureaus, or oth-
er record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's automa-
ted locate program, which is a continuous search process.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney, the
IV-D agency of another state, or the Department of the Treasury for
specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain a copy
of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to produce in-
formation regarding the NCP's whereabouts.

"Required support obligation for the current month" means the
amount set by a superior court order, tribal court order, or adminis-
trative order for support which is due in the month in question.

"Resident" means a person physically present in the state of
Washington who intends to make their home in this state. A temporary
absence from the state does not destroy residency once it is estab-
lished.

"Residential care" means foster care, either state or federally
funded.

"Residential parent" means the custodial parent (CP), or the per-
son with whom the child resides that majority of the time.

"Responding agency" or "responding jurisdiction" means the agency
that is providing services in response to a referral from an initiat-
ing agency in an intergovernmental IV-D case.

"Responsible parent" is a term sometimes used for a noncustodial
parent.

"Responsible stepparent" means a stepparent who has established
an in loco parentis relationship with the dependent child.

"Retained support," depending on the context in which it is used,
can mean one of the following:

(1) An amount paid directly to the custodial parent by the non-
custodial parent during a time when there is an open TANF grant, which
the custodial parent does not immediately report or turn over to the
department;

(2) A debt owed to the division of child support by anyone other
than a noncustodial parent; or

(3) Amounts collected and retained by the division of child sup-
port which are applied to current or past due child support obliga-
tions which have been assigned to the state.

"Satisfaction of judgment" means payment in full of a court-or-
dered support obligation, or a determination that such an obligation
is no longer enforceable.

"Secretary" means the secretary of the department of social and
health services or the secretary's designee.
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"Self-support reserve" or "self support reserve" means an amount
equal to one hundred twenty-five percent of the federal poverty guide-
line for a one-person family.

"State" means a state or political subdivision, territory, or
possession of the United States, the District of Columbia, the Common-
wealth of Puerto Rico, a federally recognized Indian tribe or a for-
eign country.

"Superior court order" means a judgment, decree or order of a
Washington state superior court, or of a court of comparable jurisdic-
tion in an Indian tribe or another state or country.

"Support debt" means support which was due under a support order
but has not been paid. This includes:

(1) Delinguent support;

(2) A debt for the payment of expenses for the reasonable or nec-
essary care, support and maintenance including uninsured medical ex-
penses, birth costs, child care costs, and special child rearing ex-
penses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a support
debt, and attorney's fees and other litigation costs awarded in an ac-
tion under Title IV-D to establish or enforce a support obligation.

"Support enforcement services" means all actions the Title IV-D
agency 1is required to perform under Title IV-D of the Social Security
Act and state law.

"Support establishment notice" means a notice and finding of fi-
nancial responsibility under WAC 388-14A-3115, a notice and finding of
parental responsibility under WAC 388-14A-3120, or a notice and find-
ing of medical responsibility under WAC 388-14A-3125.

"Support money" means money paid to satisfy a support obligation,
whether it is called child support, spousal support, alimony, mainte-
nance, reimbursement for uninsured medical expenses, health care cov-
erage, or birth costs.

"Support obligation" means the obligation to provide for the nec-
essary care, support and maintenance of a dependent child or other
person as required by law, including health care coverage, uninsured
medical expenses, birth costs, and child care or special child rearing
expenses.

"Support order" means a court order, administrative order or
tribal court order which contains a determination, finding, decree or
order that sets a child support obligation (including medical support)
and orders either the payment of a set or determinable amount of money
for current support and/or a support debt, or the provision of medical
support, or both. For purposes of abatement under this chapter, a sup-
port order includes the child support obligation and the obligations
based on the terms of the basic child support order, such as those de-
termined by notices of support owed.

"Temporarily assigned arrears" means those arrears which accrue
prior to the family receiving assistance, for assistance applications
dated on or after October 1, 1997, but before October 1, 2008. After
the family terminates assistance, temporarily assigned arrears become
conditionally assigned arrears.

"Temporary assistance for needy families," or "TANF" means cash
assistance under the temporary assistance for needy families (TANF)
program under Title IV-A of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security Act estab-
lished under Title XX of the Social Security amendments and as incor-
porated in Title 42 U.S.C.
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"Title IV-A agency" means the part of the department of social
and health services which carries out the state's responsibilities un-
der the temporary assistance for needy families (TANF) program (and
the aid for dependent children (AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security Act estab-
lished under Title XX of the Social Security amendments and as incor-
porated in Title 42 U.S.C.

"Title IV-D agency" or "IV-D agency" means the agency responsible
for carrying out the Title IV-D plan in a state or tribe. For the
state of Washington, this is the division of child support (DCS) with-
in the department of social and health services (DSHS).

"Title IV-D case" is a case in which the division of child sup-
port provides services which qualifies for funding under the Title IV-
D plan.

"Title IV-D plan" means the plan established under the conditions
of Title IV-D and approved by the secretary, Department of Health and
Human Services.

"Title IV-E" means Title IV-E of the Social Security Act estab-
lished under Title XX of the Social Security amendments and as incor-
porated in Title 42 U.S.C.

"Title IV-E case" means a foster care case.

"Tribal TANF" means a temporary assistance for needy families
(TANF) program run by a tribe.

"Tribunal" means a state court, tribal court, administrative
agency, or quasi-judicial entity authorized to establish, enforce or
modify support orders or to determine parentage, and includes such
courts, agencies or entities in other states or countries.

"Underlying order" means an existing child support order for
which DCS serves a notice of support owed under RCW 26.23.110 to de-
termine a sum certain support obligation.

"Undifferentiated support amount" means an amount of child sup-
port that represents a parent's support obligation for more than one
child which cannot justifiably be divided into "per child" amounts for
each child covered by the support order.

"Undifferentiated support order" means a child support order
which provides a monthly amount of child support for two or more chil-
dren, but does not provide a specific support obligation for each
child or does not contain enough information in either the order or
the worksheets associated with the order to justify dividing the
monthly amount into "per child" amounts for each child covered by the
support order.

"Uninsured medical expenses," for the purpose of establishing or
enforcing support obligations, means:

(1) Medical expenses not paid by insurance for medical, dental,
orthodontic, prescription, and optometrical costs incurred on behalf
of a child; and

(2) Premiums, copayments, or deductibles incurred on behalf of a
child.

"Unreimbursed assistance" means the cumulative amount of assis-
tance which was paid to the family and which has not been reimbursed
by assigned support collections.

"Unreimbursed medical expenses" means any amounts paid by one pa-
rent for uninsured medical expenses, which that parent claims the ob-
ligated parent owes under a child support order, which percentage
share is stated in the child support order itself, not just in the
worksheets.
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"Washington State Support Registry" or "WSSR" is the entity cre-
ated under RCW 26.23.030 within the division of child support (DCS)
which, among other duties, contains a central unit for the collection,
accounting and disbursement of support payments.

"We" means the division of child support, part of the department
of social and health services of the state of Washington.

"You" means the reader of the rules, a member of the public, or a
recipient of support enforcement services.

[Statutory Authority: Part I of 2018 ¢ 150 and RCW 26.09.105,
26.18.170, 26.23.050, 34.05.220 (1) (a), 34.05.350(1), 74.08.090, and
74.20.040(9). WSR 19-02-017, § 388-14A-1020, filed 12/21/18, effective
1/21/19. Statutory Authority: RCW 26.23.120, 34.05.350 (1) (b),
43.20A.550, 74.04.055, 74.08.090, 74.20.040(9), 74.20A.310 and 45
C.F.R. Parts 301.1, 302.36, 303.7, 303.11, 305.63, and 308.2. WSR
13-01-075, § 388-14A-1020, filed 12/18/12, effective 1/18/13. Statuto-
ry Authority: 2011 c 283, RCW 34.05.220, 43.20A.550, 74.04.055,
74.04.057, 74.08.090, 74.20A.055, 74.20A.056, and 74.20A.310. WSR
12-01-002, § 388-14A-1020, filed 12/7/11, effective 1/7/12. Statutory
Authority: RCW 26.09.105(17), 26.18.170(19), 26.23.050(8),
26.23.110(14), 34.05.020, 34.05.060, 34.05.220, 74.08.090, 74.20.040,
74.20A.055(9), and 74.20A.056(11). WSR 11-12-006, § 388-14A-1020,
filed 5/19/11, effective 6/19/11. Statutory Authority: RCW 26.18.170,
26.23.035, 26.23.050, [26.23.]1110, 74.20.040, 74.20A.030,

[74.20A.]1055, [74.20A.]1056, and 74.20A.310. WSR 09-02-059, §
388-14A-1020, filed 1/5/09, effective 1/27/09. Statutory Authority:
2007 ¢ 143, ss 1, 2, 3, 4, 5, 7, 8, and 9. WSR 08-12-029, §
388-14A-1020, filed 5/29/08, effective 7/1/08. Statutory Authority:
RCW 74.20A.310, 45 C.F.R. 302.31 and 302.33. WSR 06-03-120, §
388-14A-1020, filed 1/17/06, effective 2/17/06. Statutory Authority:
RCW 34.05.220(1), 74.08.090, 74.20A.055, 74.20A.056, 74.20A.310. WSR
05-14-101, § 388-14A-1020, filed 6/30/05, effective 7/31/05. Statutory
Authority: RCW 74.08.090, 74.20A.310, and 26.18.170, 42 U.S.C. 666

(a) (19), Child Support Performance and Incentives Act of 1998, 45
C.F.R. 303.31, and 45 C.F.R. 303.32. WSR 04-17-119, § 388-14A-1020,
filed 8/17/04, effective 9/17/04. Statutory Authority: RCW 74.08.090,
26.23.035, 34.05.220(1), 74.20A.055, 74.20A.056. WSR 01-03-089, §
388-14A-1020, filed 1/17/01, effective 2/17/01. Formerly WAC
388-11-011 and 388-14-020.]

AMENDATORY SECTION (Amending WSR 13-01-075, filed 12/18/12, effective
1/18/13)

WAC 388-14A-3800 Once a support order is entered, can it be
changed? (1) A support order entered by a superior court may only be
modified by a superior court or a court of comparable jurisdiction of
an Indian tribe or another state or country. The Uniform Interstate
Family Support Act (UIFSA, adopted in Washington as chapter 26.21A
RCW) determines which state, tribe or country may modify the order.

(2) If the order specifically states how the amount of support
may be adjusted, the division of child support (DCS) may bring an ad-
ministrative action under RCW 26.23.110 and WAC 388-14A-3310.

(3) As provided in WAC 388-14A-3900, DCS may review any support
order to determine whether DCS should petition to modify the support
provisions of the order.
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(4) Either DCS, the CP or the NCP may petition to modify an ad-
ministrative order under WAC 388-14A-3925. Acting as a responding ju-
risdiction, DCS may petition to modify an administrative order at the
request of the initiating jurisdiction.

(5) Under appropriate circumstances, an administrative support
order may be vacated. See WAC 388-14A-3700.

(6) Child support orders may be changed under WAC 388-14A-3940 to
include abatement language for purposes of abatement as required by
this chapter.

[Statutory Authority: RCW 26.23.120, 34.05.350 (1) (b), 43.20A.550,
74.04.055, 74.08.090, 74.20.040(9), 74.20A.310 and 45 C.F.R. Parts
301.1, 302.36, 303.7, 303.11, 305.63, and 308.2. WSR 13-01-075, §
388-14A-3800, filed 12/18/12, effective 1/18/13. Statutory Authority:
RCW 74.08.090, 34.05.310 (4) (d), chapter 26.19 RCW, RCW 34.05.220(1),
74.20A.055, 74.20A.056. WSR 03-20-072, § 388-14A-3800, filed 9/29/03,
effective 10/30/03. Statutory Authority: RCW 74.08.090, chapter 26.19
RCW, 34.05.220(1), 74.20A.055, 74.20A.056. WSR 01-03-089, §
388-14A-3800, filed 1/17/01, effective 2/17/01. Formerly WAC
388-11-140.]

AMENDATORY SECTION (Amending WSR 13-01-075, filed 12/18/12, effective
1/18/13)

WAC 388-14A-3900 Does DCS review my support order to see if it
should be modified? (1) When the division of child support (DCS) is
providing support enforcement services under Title IV-D of the Social
Security Act, DCS must:

(a) Review a superior court or administrative order for child
support to determine whether DCS will petition to modify the child
support provisions of the order; or

(b) Evaluate an intergovernmental case to determine whether to
refer the case to an Indian tribe or another state or country for re-
view of the support order for modification.

(2) Recipients of payment services only under WAC 388-14A-2000(1)
are not eligible for a review of their support order under this sec-
tion until they have submitted an application for support enforcement
services.

(3) DCS reviews a child support order for the limited purpose of
referring the order to the appropriate tribunal to add abatement lan-
guage under WAC 388-14A-3940.

[Statutory Authority: RCW 26.23.120, 34.05.350 (1) (b), 43.20A.550,
74.04.055, 74.08.090, 74.20.040(9), 74.20A.310 and 45 C.F.R. Parts
301.1, 302.36, 303.7, 303.11, 305.63, and 308.2. WSR 13-01-075, §
388-14A-3900, filed 12/18/12, effective 1/18/13. Statutory Authority:
RCW 74.08.090, 45 C.F.R. 302.70, 45 C.F.R. 303.7, 45 C.F.R. 303.8. WSR
01-03-089, § 388-14A-3900, filed 1/17/01, effective 2/17/01. Formerly
WAC 388-11-143.]
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AMENDATORY SECTION (Amending WSR 13-01-075, filed 12/18/12, effective
1/18/13)

WAC 388-14A-3901 Under what circumstances does DCS review a sup-
port order for modification? (1) The division of child support (DCS)
reviews child support orders under WAC 388-14A-3900 when DCS has
enough locate information to obtain personal service on both parties
to the order; and:

(a) The department is paying public assistance or has determined
that the children are eligible for medical assistance, and thirty-five
months have passed since:

(1) DCS last reviewed the order under this section;

(11) The order was last modified; or

(11ii) The order was entered; or

(b) A party to the order, the IV-D agency of a tribe or another
state, or the central authority of another country, submits a request
for review to DCS and thirty-five months have passed since:

(i) DCS or another state or tribe's IV-D agency last reviewed the
order under this section;

(11i) The order was last modified; or

(11ii) The order was entered.

(2) DCS may refer a request for review to another state or tri-
be's IV-D agency for action.

(3) DCS reviews a child support order for the limited purpose of
referring the order to the appropriate tribunal to add abatement lan-
guage under WAC 388-14A-3940. A review under this subsection does not
impact reviews conducted under subsections (1) or (2) of this section.

[Statutory Authority: RCW 26.23.120, 34.05.350 (1) (b), 43.20A.550,
74.04.055, 74.08.090, 74.20.040(9), 74.20A.310 and 45 C.F.R. Parts
301.1, 302.36, 303.7, 303.11, 305.63, and 308.2. WSR 13-01-075, §
388-14A-3901, filed 12/18/12, effective 1/18/13. Statutory Authority:
RCW 74.08.090, 45 C.F.R. 302.70, 45 C.F.R. 303.7, 45 C.F.R. 303.8. WSR
01-03-089, § 388-14A-3901, filed 1/17/01, effective 2/17/01. Formerly
WAC 388-11-143.]

AMENDATORY SECTION (Amending WSR 20-04-032, filed 1/28/20, effective
2/28/20)

WAC 388-14A-3903 How does DCS decide whether to petition for
modification of a support order? (1) The division of child support
(DCS) petitions to modify a support order when DCS finds during the
review that each of the following conditions are present:

(a) The proposed change in child support based on the Washington
state child support schedule:

(i) Is at least fifteen percent above or below the current sup-
port obligation;

(ii) Is at least one hundred dollars per month above or below the
current support obligation; and

(iii) Is at least a two thousand four hundred dollar change over
the remaining life of the support order; or

(iv) Will provide enough income to:

(A) Make the family ineligible for public assistance if the non-
custodial parent (NCP) pays the full amount due under the proposed or-
der; or
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(B) Allow a family, otherwise eligible for public assistance, to
remain off of assistance.

(b) The case meets the legal requirements for modification under
RCW 26.09.170, 74.20A.059, or WAC 388-14A-3925.

(2) DCS may petition to modify the order without regard to sub-
section (1) (a) (i) of this section i1f the reason DCS reviewed the order
is the noncustodial parent's incarceration.

(3) DCS may petition to modify the order without regard to sub-
section (1) (a) of this section when:

(a) The order does not require the NCP to provide health insur-
ance coverage for the children; and

(b) Health insurance coverage is available through the NCP's em-
ployer or union at a reasonable cost; or

(c) Both parties agree to an order modifying the support amount;
or

(d) DCS learns that an NCP is incarcerated and gqualifies for
abatement under this chapter and the child support order does not in-
clude abatement language.

[Statutory Authority: 2019 ¢ 275 §§$ 2 and 3, RCW 26.09.170,
74.20A.059, 26.09.105, 26.18.170, 74.04.055, 74.08.090, 74.20.040(9),
and 74.20A.310. WSR 20-04-032, § 388-14A-3903, filed 1/28/20, effec-
tive 2/28/20. Statutory Authority: RCW 74.08.090, 45 C.F.R. 302.70, 45
C.F.R. 303.7, 45 C.F.R. 303.8. WSR 01-03-089, § 388-14A-3903, filed
1/17/01, effective 2/17/01. Formerly WAC 388-11-143.]

AMENDATORY SECTION (Amending WSR 19-02-017, filed 12/21/18, effective
1/21/19)

WAC 388-14A-3925 Who can ask to modify an administrative support
order? (1) The division of child support (DCS), the custodial parent
(CP) or the noncustodial parent (NCP) may file a petition and request
a hearing to prospectively modify an administrative order for child
support. The request must be in writing and must state:

(a) Any circumstances that have changed;

(b) Any relief requested; and

(c) The proposed new support amount.

(2) The petitioning party must file the request for modification
with DCS.

(3) Acting as a responding jurisdiction, DCS may file a petition
to prospectively modify an administrative order for child support on
behalf of an initiating jurisdiction in an intergovernmental case.

(4) ((BeS)) Office of Administrative Hearings serves a copy of
the request for modification and notice of hearing on all other par-
ties by ((ffrst—etass)) regqular mail at their last known address
( (Fost—kneowan—+te—bES)) .

(5) DCS((+)) or the administrative law judge (ALJ) ((+—er—the—-de
partment—review—udge) ) :

(a) Prospectively modifies orders according to the terms of chap-
ter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in another
state according to the terms of RCW 26.21A.550.

(6) A request to add a requirement for the custodial parent (CP)
to provide health care coverage, or to add a provision in the order to

Certified on 4/22/2021 [ 71 ] WSR Issue 21-06 - Emergency



Washington State Register, Issue 21-06 WSR 21-06-023

include the CP's share of uninsured medical expenses, is not by itself
a sufficient basis for modification of the order.

(7) If the nonpetitioning party fails to appear at the hearing,
the ALJ issues a default order based on the Washington state child
support schedule and the worksheets submitted by the parties, consid-
ering the terms set out in the request for modification.

(8) If the petitioning party fails to appear at the hearing, the
ALJ enters an order dismissing the petition for modification.

(9) If the petition for modification does not comply with the re-
quirements of subsection (1) (a) and (b) of this section, the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party time to
amend according to WAC 388-14A-3275 or to complete the petition.

(10) The ALJ may set the effective date of modification as the
date the order is issued, the date the regquest was made, or any time
in between. If an effective date is not set in the order, the effec-
tive date is the date the modification order is entered.

(11) For purposes of abatement under this chapter, DCS, the CP,
or the NCP may seek changes to a child support order to add abatement
language under WAC 388-14A-3940.

[Statutory Authority: Part I of 2018 ¢ 150 and RCW 26.09.105,
26.18.170, 26.23.050, 34.05.220 (1) (a), 34.05.350(1), 74.08.090, and
74.20.040(9). WSR 19-02-017, § 388-14A-3925, filed 12/21/18, effective
1/21/19. Statutory Authority: RCW 26.23.120, 34.05.350 (1) (b),
43.20A.550, 74.04.055, 74.08.090, 74.20.040(9), 74.20A.310 and 45
C.F.R. Parts 301.1, 302.36, 303.7, 303.11, 305.63, and 308.2. WSR
13-01-075, § 388-14A-3925, filed 12/18/12, effective 1/18/13. Statuto-
ry Authority: 2007 c¢ 143, §$ 1, 2, 3, 4, 5, 7, 8, and 9. WSR
08-12-029, § 388-14A-3925, filed 5/29/08, effective 7/1/08. Statutory
Authority: RCW 34.05.220(2), 43.20A.550, 74.04.055, 74.08.090,
74.20.040, 74.20A.310. WSR 07-08-055, § 388-14A-3925, filed 3/29/07,
effective 4/29/07. Statutory Authority: RCW 34.05.220(1), 74.08.090,
74 .20A.055, 74.20A.056. WSR 02-06-098, § 388-14A-3925, filed 3/4/02,
effective 4/4/02. Statutory Authority: RCW 74.08.090, 26.23.050,
74.20A.055, 74.20A.059. WSR 01-03-089, § 388-14A-3925, filed 1/17/01,
effective 2/17/01. Formerly WAC 388-11-140.]

NEW SECTION

WAC 388-14A-3935 What does DCS do with respect to abatement when
it learns the noncustodial parent is an incarcerated parent? (1) If
the child support order contains abatement language, the division of
child support (DCS) administers the abatement under WAC 388-14A-3945.

(2) If the child support order was entered in Washington state
and does not contain abatement language, DCS refers the child support
order to the appropriate tribunal for the limited purpose of adding
abatement language under WAC 388-14A-3940, except as provided in sub-
section (3) of this section.

(3) DCS may review for modification under WAC 388-14A-3901 when
the child support order does not contain abatement language and the
department is paying public assistance for the child or children.

[]
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NEW SECTION

WAC 388-14A-3940 Who can ask to add abatement language to an ad-
ministrative support order? (1) The division of child support (DCS),
the custodial parent (CP), or the noncustodial parent (NCP) may file a
petition and request a hearing under chapter 26.09 RCW for the limited
purpose of adding abatement language to an administrative order for
child support.

(2) The petitioning party must submit the request to add abate-
ment language to DCS.

(3) Acting as a responding jurisdiction, DCS may file a petition
for the limited purposes of adding abatement language to an adminis-
trative order for child support on behalf of an initiating jurisdic-
tion in an intergovernmental case.

(4) OAH serves a copy of the request to add abatement language
and notice of hearing on all other parties by regular mail at their
last known address.

(5) A hearing under this section:

(a) Is for the limited purpose of determining whether statutorily
required abatement language under RCW 26.09.335 should be added to the
administrative support order;

(b) Is separate from the administration of the abatement by DCS
under WAC 388-14A-3945;

(c) Does not otherwise modify or adjust the administrative sup-
port order; and

(d) Does not impact DCS's or any party's right to request a pro-
spective modification of the administrative support order under WAC
388-14A-3925.

(e) Does not impact when DCS reviews a support order for modifi-
cation under WAC 388-14A-3901.

(6) DCS may enter into an agreed settlement or consent order with
the parties under WAC 388-14A-3600 to add abatement language to an ad-
ministrative support order.

(7) If the nonpetitioning party fails to appear at the hearing,
the ALJ issues a default order against that party.

(8) If the petitioning party fails to appear at the hearing, the
ALJ enters an order dismissing the petition.

[]

NEW SECTION

WAC 388-14A-3945 How does DCS administer abatement of an incar-
cerated person's child support order? (1) The division of child sup-
port (DCS) abates a noncustodial parent's (NCP's) child support order
under this chapter when it learns that the NCP is an incarcerated per-
son and all of the following are true:

(a) The NCP is incarcerated for or begins serving a sentence of
at least six months in confinement;

(b) The child support order contains abatement language; and

(c) DCS has reviewed its records and determines the NCP has no
access to or possession of income or assets to pay child support while
incarcerated.

(2) There is a rebuttable presumption that an incarcerated person
has no access to or possession of income or assets to pay child sup-
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port while incarcerated. DCS may assert it has rebutted the presump-
tion. See WAC 388-14A-3955.

(3) When the requirements of subsection (1) of this section are
met, the child support order is abated to ten dollars per month with-
out regard to the number of children covered by that order.

(4) The first month support is abated is the date the NCP became
confined or February 1, 2021, whichever is later.

(5) The abatement ends on the last day of the third full month
following the NCP's release from confinement, unless an order entered
in the court or administrative forum specifies a different date.

(6) DCS sends a notice of abatement to notify the custodial pa-
rent (CP) by regular mail to their last known address, with a copy to
the NCP, that the abatement has been applied.

(7) If the CP disagrees with the notice of abatement, the CP may:

(a) Request a timely hearing within twenty days of the date of
the notice of abatement (see WAC 388-14A-3965);

(b) Request an untimely hearing within one year of the date of
the notice of abatement (see WAC 388-14A-3965); or

(c) Request in writing to terminate or reverse the abatement at
any time during the period of abatement (see WAC 388-14A-3970).

(8) If the NCP disagrees with the notice of abatement, the NCP
may request in writing to terminate or reverse the abatement at any
time during the period of abatement (see WAC 388-14A-3960).

(9) If the abatement results in an overpayment by the NCP:

(a) Neither DCS nor the CP is required to refund any support col-
lections or payments received by DCS prior to the date on which DCS
learned of the incarceration; and

(b) The NCP is not entitled to a refund of any support collec-
tions or payments received by DCS prior to the date on which DCS
learned of the incarceration.

(10) Abatement of a child support obligation of an incarcerated
person does not constitute modification or adjustment of the order.

[]

NEW SECTION

WAC 388-14A-3950 What does DCS do to reinstate the support order
when the NCP is released from confinement? (1) Unless otherwise
specified in a court or administrative order, the support order is au-
tomatically reinstated as follows:

(a) Effective the first day of the fourth full month after the
NCP is released from confinement, support is reinstated at fifty per-
cent of the support amount provided in the underlying order, but not
less than the presumed minimum obligation of $50 per month per child;
and

(b) Effective one year after release from confinement, support is
reinstated at one hundred percent of the support amount provided in
the underlying order.

(2) DCS informs the parties in writing at their last known ad-
dress when reinstating support at fifty percent and one hundred per-
cent.

(3) If the support order is modified under RCW 26.09.170 or RCW
74.20A.059 during the period of abatement, this provision regarding
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reinstatement of support at fifty percent in subsection (1) of this
section does not apply. DCS enforces the modified support obligation.

[]

NEW SECTION

WAC 388-14A-3955 What does DCS do when it determines an incar-
cerated person's support order should not be abated? (1) If DCS re-
views its records and determines the NCP has access to or possession
of income or assets to pay child support while incarcerated, DCS sends
a notice regarding non-abatement of child support, sometimes called
the notice regarding non-abatement, to the NCP and a copy to the cus-
todial parent (CP).

(a) There is a rebuttable presumption that an incarcerated person
has no access to or possession of income or assets available to pay
child support while incarcerated.

(b) The notice regarding non-abatement includes the reason or
reasons DCS believes it has rebutted the presumption that the NCP is
unable to pay their child support obligation while incarcerated.

(2) The parties may request an adjudicative proceeding if they
disagree with the notice regarding non-abatement.

(a) The parties may request a timely hearing within twenty days
of the date of the notice regarding non-abatement.

(b) The parties may request an untimely hearing within one year
of the date of the notice regarding non-abatement.

(c) The parties may request a late hearing one year or more after
the after the date of the notice regarding non-abatement but must dem-
onstrate good cause.

(3) For purposes of this chapter, correctional industries compen-
sation does not count as income or assets to pay child support.

[]

NEW SECTION

WAC 388-14A-3960 What happens at a hearing on a notice regarding
non-abatement of child support? (1) The noncustodial parent (NCP) or
custodial parent (CP) may request a hearing on a notice regarding non-
abatement of child support, sometimes called the notice regarding non-
abatement.

(2) The purpose of the hearing is for the administrative law
judge (ALJ) to determine whether DCS's notice is upheld or dismissed.

(3) The ALJ must allow DCS to orally amend the notice regarding
non-abatement at the hearing to conform to the evidence. The ALJ may
grant a continuance, if necessary, to allow the parties additional
time to present evidence or argument in response to the amendment.

(4) The administrative law judge issues an order:

(a) Upholding DCS's determination that support should not be
abated because the NCP has access to or possession of income or assets
to pay child support while incarcerated; or
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(b) Dismissing the notice regarding non-abatement because the NCP
does not have access to or possession of income or assets to pay child
support while incarcerated.

(5) If the order says child support should be abated, DCS abates
and sends a notice of abatement to the parties. See WAC 388-14A-3940.

[]

NEW SECTION

WAC 388-14A-3965 What happens at a hearing on a notice of abate-
ment? (1) The custodial parent (CP) has the burden of proof to demon-
strate to the administrative law judge (ALJ) that the NCP has access
to or possession of income or assets to pay child support while incar-
cerated.

(2) Any party to the hearing may show good cause why the abate-
ment should end and support reinstate at a date other than what is
specified in WAC 388-14A-3945.

(3) The ALJ must allow DCS to orally amend the notice of abate-
ment at the hearing to conform to the evidence. The ALJ may grant a
continuance, if necessary, to allow the parties additional time to
present evidence or argument in response to the amendment.

(4) The administrative law judge issues an order:

(a) Upholding the notice of abatement;

(b) Upholding the notice of abatement and, upon a finding of good
cause, specifying the date abatement ends; or

(c) Dismissing the notice of abatement because the objecting par-
ty met the burden of proof to show that NCP has access to or posses-—
sion of income or assets to pay child support while incarcerated.

[]

NEW SECTION

WAC 388-14A-3970 Who may request to terminate or reverse an
abatement? (1) The division of child support (DCS), the custodial pa-
rent (CP), or the noncustodial parent (NCP) may submit a request to
terminate or reverse an abatement at any time during the period of
abatement. The request must be in writing.

(a) If DCS or the CP is the requesting party, they must include
documents or other evidence demonstrating that the NCP has access to
or possession of income or assets to pay child support while incarcer-
ated.

(b) If the NCP is the requesting party, no supporting documents
are required.

(2) The requesting party must file the request to terminate or
reverse the abatement with DCS or the office of administrative hear-
ings (OAH).

(3) Acting as a responding jurisdiction, DCS may file a request
to terminate or reverse an abatement on behalf of an initiating juris-
diction in an intergovernmental case.

[]
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NEW SECTION

WAC 388-14A-3975 What happens at a hearing to terminate or re-
verse an abatement? (1) If the requesting party was required to sub-
mit supporting documents and did not do so, any other party may file a
motion to dismiss. The requesting party may ask for a continuance to
provide supporting documents.

(2) If the hearing is dismissed because supporting documents were
not submitted, the requesting party may file a petition to vacate the
dismissal.

(3) If a hearing is held, the ALJ may reverse the abatement or
terminate the abatement on a specific date upon a finding that the NCP
has access to or possession of assets or income to provide support
while incarcerated.

(4) If the requesting party fails to appear after being sent a
notice of hearing, the request must be dismissed.

(5) Depending on the type of evidence provided at the hearing,
the ALJ may order that the abatement of the support order be:

(a) Reversed, meaning that the determination that support should
be abated is vacated and all amounts owed under the support order are
reinstated; or

(b) Terminated, meaning that the abatement of support ends as of
the date specified in the order.

[]

AMENDATORY SECTION (Amending WSR 07-08-055, filed 3/29/07, effective
4/29/07)

WAC 388-14A-6100 The division of child support accepts oral re-
quests for hearing or conference board. (1) Except for the instances
listed in subsections (8) and (9), the division of child support (DCS)
accepts either a written or an oral request for hearing or conference
board, even though other sections of this chapter or the relevant
statutes may provide that objections and hearing requests should be in
writing.

(2) The subject matter of the objection determines whether the
matter is set as a conference board or hearing, unless there is a spe-
cific request for an administrative hearing under chapter 34.05 RCW.

(3) DCS processes oral and written requests for hearing in the
same manner.

(4) An oral request for hearing is complete if it contains enough
information to identify the person making the request, the DCS action,
and the case or cases involved in the hearing request.

(5) The effective date of an oral request for hearing is the date
that someone makes a complete oral request for hearing, to any DCS
representative in person or by leaving a message on the automated
voice mail system of any DCS field office.

(6) When making an oral request, you do not need to specify
whether you want a hearing under chapter 34.05 RCW or a conference
board under WAC 388-14A-6400.

(7) You can make an oral request for hearing or conference board
on behalf of another person, if you have written authorization to act
on their behalf. The effective date of an oral request for hearing or
conference board made on behalf of another person is the later of the
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date of the complete oral request for hearing or the date that DCS re-
ceives the written authorization.

(8) There are ((£we)) three types of hearing requests which must
be in writing:

(a) A petition for prospective modification under WAC
388-14A-3925; ((a=d))

(b) A petition for reimbursement for day care expenses under WAC
388-14A-4300; and

(c) A request to terminate or reverse an abatement under WAC
388-14A-3960.

(9) You must also make the following requests in writing:

(a) A request for a determination of controlling order under the
Uniform Interstate Family Support Act (UIFSA), chapter 26.21A RCW, as
described in WAC 388-14A-7305; and

(b) An objection to the determination of controlling order con-
tained in a notice of support debt and registration issued by DCS un-
der WAC 388-14A-7325. WAC 388-14A-7335 describes how to make this ob-
jection.

[Statutory Authority: RCW 34.05.220(2), 43.20A.550, 74.04.055,
74.08.090, 74.20.040, 74.20A.310. WSR 07-08-055, § 388-14A-6100, filed
3/29/07, effective 4/29/07. Statutory Authority: RCW 74.08.090,
34.05.220. WSR 01-03-089, § 388-14A-6100, filed 1/17/01, effective
2/17/01. Formerly WAC 388-14-500.]
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WSR 21-06-026
EMERGENCY RULES

DEPARTMENT OF REVENUE
[Filed February 23, 2021, 9:41 a.m., effective February 23, 2021, 9:41 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: WAC 458-20-193 (Rule 193) and 458-20-221 (Rule 221) pro-
vide guidance regarding the need for a seller to have a physical pres-
ence in Washington in order to establish the required nexus for the
state to impose a sales or use tax collection obligation on retail
sales into Washington. The United States Supreme Court's recent deci-
sion in South Dakota v. Wayfair, 138 S.Ct. 2080 (2018), allowed Wash-
ington to impose a sales or use tax collection obligation on sellers
who do not have a physical presence in this state. Pursuant to this
decision and RCW 82.08.0254, 82.12.0255, and 82.32.733, effective Oc-
tober 1, 2018, the department required remote sellers meeting certain
thresholds to collect retail sales or use tax on all taxable sales
sourced to Washington. Recent legislation (SSB 5581 (2019)) further
clarified the sales tax collection obligation for remote sellers. Un-
til the final rules reflecting these changes are adopted through the
standard rule-making process, the department wants the public to be
aware that the current Rules 193 and 221 may contain outdated or in-
complete information regarding who is required to collect sales or use
tax on taxable retail sales into Washington.

Citation of Rules Affected by this Order: Amending WAC 458-20-193
and 458-20-221.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060, and
82.32.733.

Other Authority: RCW 34.05.350.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Taxpayers rely on Rules 193 and 221 to
determine whether they are required to collect sales or use tax on
taxable retail sales sourced to Washington. Effective October 1, 2018,
the department imposed a sales or use tax collection obligation on re-
mote sellers meeting certain thresholds, under the authority of RCW
82.08.0254, 82.12.0255, and 82.32.733. SSB 5581 (2019) further clari-
fied the sales tax collection obligation for remote sellers. Because
of these changes in the law, Rules 193 and 221 require substantive up-
dates using the standard rule-making process. Until these rules are
amended, the department wants to ensure the public does not use cur-
rent Rules 193 and 221 to determine their sales or use tax collection
obligations beginning October 1, 2018.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 2,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 2,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 23, 2021.

Atif Aziz
Rules Coordinator

OTS-1457.1

AMENDATORY SECTION (Amending WSR 18-06-078, filed 3/6/18, effective
4/6/18)

WAC 458-20-193 Interstate sales of tangible personal property.
(1) Introduction. The U.S. Supreme Court's recent decision in South
Dakota v. Wayfair, 138 S.Ct. 2080 (2018), clarified that Washington
may impose a sales and use tax collection obligation on sellers who do
not have a physical presence in this state. Pursuant to this decision,
RCW 82.08.0254, 82.12.0255, and 82.32.733, effective October 1, 2018,
Washington regquired remote sellers meeting certain thresholds to col-
lect retail sales or use tax on all taxable sales sourced to Washing-
ton. Recent legislation (Substitute Senate Bill No. 5581 (2019)) fur-
ther clarified the sales tax collection obligation for remote sellers.
As a result, this rule may include outdated or incomplete guidance re-
garding who is required to collect Washington's retail sales or use
tax. Please see our web site for the most recent information on those
requirements. This rule explains the application of the business and
occupation (B&0O) and retail sales taxes to interstate sales of tangi-
ble personal property.

(a) The following rules may also be helpful:

(1) WAC 458-20-178 Use tax and the use of tangible personal prop-

erty.

(ii) WAC 458-20-193C Imports and exports—Sales of goods from or
to persons in foreign countries.

(iii) WAC 458-20-193D Transportation, communication, public util-
ity activities, or other services in interstate or foreign commerce.

(iv) WAC 458-20-19401 Minimum nexus threshold for apportionable
receipts.

(b) This rule contains examples that identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of all situations must be determined
after a review of all the facts and circumstances.

(c) Tangible personal property. For purposes of this rule, the
term "tangible personal property" means personal property that can be
seen, weighed, measured, felt, or touched or that is in any other man-
ner perceptible to the senses, but does not include steam, electrici-
ty, or electrical energy. It includes prewritten computer software (as
such term is defined in RCW 82.04.215) in tangible form. However, this
rule does not address electronically delivered prewritten computer
software or remote access software.

(2) Scope of rule. In general, Washington imposes its B&0O and re-
tail sales taxes on sales of tangible personal property if the seller
has nexus with Washington and the sale occurs in Washington. This rule
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explains the applicable nexus and place of sale requirements with re-
spect to sales of tangible personal property. This rule does not cover
sales of intangibles or services and does not address the use tax ob-
ligation of a purchaser of goods in Washington. For information on
payment responsibilities for use tax see WAC 458-20-178.

(3) Organization of rule. This rule is divided into three parts:

(a) Part I - Nexus standards for sales of tangible personal prop-
erty;

(b) Part II - Sourcing sales of tangible personal property; and

(c) Part III - Drop shipment sales.

Part I - Nexus Standards for Sales of Tangible Personal Property

(101) Introduction. A seller is subject to the state's B&O tax
and retail sales tax with respect to sales of tangible personal prop-
erty, if that seller has nexus. Washington applies specific nexus
standards and thresholds that are used to determine whether a seller
of tangible personal property has nexus. The nexus standards and
thresholds described in this rule pertain only to sellers of tangible
personal property. The remainder of Part 1 of this rule describes
these nexus standards and thresholds and how they apply in the context
of Washington's wholesaling and retailing B&O classifications and the
retail sales tax.

(102) Physical presence nexus standard. A person who sells tangi-
ble personal property in a retail sale is deemed to have nexus with
Washington if the person has a physical presence in this state, which
need only be demonstrably more than the slightest presence. RCW
82.04.067(6). This standard applies to retail sales both in the retail
sales tax and retailing B&O tax context.

(a) Physical presence. A person is physically present in this
state if:

(1) The person has property in this state;

(i1i) The person has one or more employees in this state;

(iii) The person, either directly or through an agent or other
representative, engages in activities in this state that are signifi-
cantly associated with the person's ability to establish or maintain a
market for its products in Washington; or

(iv) The person is a remote seller as defined in RCW 82.08.052
and is unable to rebut the substantial nexus presumption for remote
sellers set out in RCW 82.04.067 (6) (c) (1i1).

(b) Property. A person has property in this state if the person
owns, leases, or otherwise has a legal or beneficial interest in real
or personal property in Washington.

(c) Employees. A person has employees in this state if the person
is required to report its employees for Washington unemployment insur-—
ance tax purposes, or the facts and circumstances otherwise indicate
that the person has employees in the state.

(d) In-state activities. Even if a person does not have property
or employees in Washington, the person is physically present in Wash-
ington when the person, either directly or through an agent or other
representative, engages in activities in this state that are signifi-
cantly associated with the person's ability to establish or maintain a
market for its products in Washington. It is immaterial that the ac-
tivities that establish nexus are not significantly associated with a
particular sale into this state.

For purposes of this rule, the term "agent or other representa-
tive" includes an employee, independent contractor, commissioned sales
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representative, or other person acting either at the direction of or
on behalf of another.

A person performing the following nonexclusive list of activi-
ties, directly or through an agent or other representative, generally
is performing activities that are significantly associated with estab-
lishing or maintaining a market for a person's products in this state:

(1) Soliciting sales of goods in Washington;

(ii) Installing, assembling, or repairing goods in Washington;

(iii) Constructing, installing, repairing, or maintaining real
property or tangible personal property in Washington;

(iv) Delivering products into Washington other than by mail or
common carrier;

(v) Having an exhibit at a trade show to maintain or establish a
market for one's products in the state, except as described in subsec-
tion (102) (f) of this rule;

(vi) An online seller having a brick-and-mortar store in this
state accepting returns on its behalf;

(vii) Performing activities designed to establish or maintain
customer relationships including, but not limited to:

(A) Meeting with customers in Washington to gather or provide
product or marketing information, evaluate customer needs, or generate
goodwill; or

(B) Being available to provide services associated with the prod-
uct sold (such as warranty repairs, installation assistance or guid-
ance, and training on the use of the product), if the availability of
such services is referenced by the seller in its marketing materials,
communications, or other information accessible to customers.

(e) Remote sellers - Click-through nexus. Effective September 1,
2015, a remote seller as defined in RCW 82.08.052 is presumed to meet
the physical presence nexus standard described in this subsection for
purposes of the retail sales tax if the remote seller enters into an
agreement with a resident of this state under which the resident, for
a commission or other consideration, refers potential customers to the
remote seller, whether by link on an internet web site or otherwise,
but only if the cumulative gross receipts from sales by the remote
seller to customers in this state who are referred to the remote sell-
er through such agreements exceeds ten thousand dollars during the
preceding calendar year. For more information related to the presump-
tion and how to rebut the presumption, see RCW 82.08.052 and 82.04.067
(6) (c) (i1).

(f) Trade convention exception. For the physical presence nexus
standard described in this subsection, the department may not make a
determination of nexus based solely on the attendance or participation
of one or more representatives of a person at a single trade conven-
tion per calendar year in Washington state in determining if such per-
son 1is physically present in this state for the purposes of establish-
ing substantial nexus with this state. This does not apply to persons
making retail sales at a trade convention in this state, including
persons taking orders for products or services where receipt will oc-
cur at a later time in Washington state. RCW 82.32.531.

Definitions. The following definitions apply only to (f) of this
subsection:

(1) "Not marketed to the general public" means that the sponsor
of a trade convention limits its marketing efforts for the trade con-
vention to its members and specific invited guests of the sponsoring
organization.
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(ii) "Physically present in this state" and "substantial nexus
with this state" have the same meaning as provided in RCW 82.04.067.
(iii) "Trade convention" means an exhibition for a specific in-

dustry or profession, which is not marketed to the general public, for
the purposes of:

(A) Exhibiting, demonstrating, and explaining services, products,
or equipment to potential customers; or

(B) The exchange of information, ideas, and attitudes in regards
to that industry or profession.

(103) Economic nexus thresholds. RCW 82.04.067 establishes sub-
stantial nexus thresholds that apply to persons who sell tangible per-
sonal property. For more information on the economic nexus thresholds,
see WAC 458-20-19401.

Application to retail sales. Effective July 1, 2017, for B&O tax
purposes, a person making retail sales taxable under RCW 82.04.250 (1)
or 82.04.257(1) is deemed to have substantial nexus with Washington if
the person's receipts meet the economic nexus thresholds under RCW
82.04.067 (1) (c) (iii) and (iv). The receipts threshold is met if the
person has more than two hundred sixty-seven thousand dollars of re-
ceipts (as adjusted by RCW 82.04.067(5)) from this state or at least
twenty-five percent of the person's total receipts are in this state.
For more information, see WAC 458-20-19401.

(104) Application of standards and thresholds to wholesale
sales. The physical presence nexus standard described in subsection
(102) of this rule, applies to wholesale sales for periods prior to
September 1, 2015. Effective September 1, 2015, wholesale sales taxa-
ble under RCW 82.04.257(1) and 82.04.270 are subject to the RCW
82.04.067 (1) through (5) economic nexus thresholds. Wholesaling ac-
tivities not taxable under RCW 82.04.257 (1) and 82.04.270 remain sub-
ject to the physical presence nexus standard. For more information,
see WAC 458-20-19401.

(105) Effect of having nexus.

(a) Retail sales. A person that makes retail sales of tangible
personal property and meets either the physical presence nexus stand-
ard or whose receipts meet the economic nexus thresholds described in
RCW 82.04.067 (1) (c) (iii) or (iv) is subject to B&0O tax on that per-
son's retail sales received in the state. In addition, a person that
makes retail sales of tangible personal property and meets the physi-
cal presence nexus standard, including as described in subsection
(102) (e) of this rule, is also responsible for collecting and remit-
ting retail sales tax on that person's sales of tangible personal
property sourced to Washington, unless a specific exemption applies.

(b) Wholesale sales. A person that makes wholesale sales of tan-
gible personal property and has nexus with Washington (as described in
subsection (104) of this rule) is subject to B&0O tax on that person's
wholesale sales sourced to Washington.

(106) Trailing nexus. Effective July 1, 2017, for B&0O tax purpo-
ses, a person is deemed to have substantial nexus with Washington for
the current year if that person meets any of the requirements in RCW
82.04.067 in either the current or immediately preceding calendar
year. Thus, a person who stops the business activity that created
nexus in Washington continues to have nexus in the calendar year fol-
lowing any calendar year in which the person met any of the require-
ments in RCW 82.04.067 (also known as "trailing nexus").

Prior to July 1, 2017, RCW 82.04.220 provided that for B&O tax
purposes a person who stopped the business activity that created nexus
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in Washington continued to have nexus for the remainder of that calen-
dar year, plus one additional calendar year.

The department of revenue applies the same trailing nexus period
for retail sales tax and other taxes reported on the excise tax re-
turn.

(107) Public Law 86-272. Public Law 86-272 (15 U.S.C. Sec. 381
et. seqg.) applies only to taxes on or measured by net income. Washing-
ton's B&0O tax is measured by gross receipts. Consequently, Public Law
86-272 does not apply.

Part IT - Sourcing Sales of Tangible Personal Property

(201) Introduction. RCW 82.32.730 explains how to determine where
a sale of tangible personal property occurs based on "sourcing rules"
established under the streamlined sales and use tax agreement. Sourc-
ing rules for the lease or rental of tangible personal property are
beyond the scope of this rule, as are the sourcing rules for "direct
mail," "advertising and promotional direct mail," or "other direct
mail" as such terms are defined in RCW 82.32.730. See RCW 82.32.730
for further explanation of the sourcing rules for those particular
transactions.

(202) Receive and receipt.

(a) Definition. "Receive" and "receipt" mean the purchaser first
either taking physical possession of, or having dominion and control
over, tangible personal property.

(b) Receipt by a shipping company.

(1) "Receive" and "receipt" do not include possession by a ship-
ping company on behalf of the purchaser, regardless of whether the
shipping company has the authority to accept and inspect the goods on
behalf of the purchaser.

(ii) A "shipping company" for purposes of this rule means a sepa-
rate legal entity that ships, transports, or delivers tangible person-
al property on behalf of another, such as a common carrier, contract
carrier, or private carrier either affiliated (e.g., an entity wholly
owned by the seller or purchaser) or unaffiliated (e.g., third-party
carrier) with the seller or purchaser. A shipping company is not a di-
vision or branch of a seller or purchaser that carries out shipping
duties for the seller or purchaser, respectively. Whether an entity is
a "shipping company" for purposes of this rule applies only to sourc-
ing sales of tangible personal property and does not apply to whether
a "shipping company" can create nexus for a seller.

(203) Sourcing sales of tangible personal property — In general.
The following provisions in this subsection apply to sourcing sales of
most items of tangible personal property.

(a) Business location. When tangible personal property is re-
ceived by the purchaser at a business location of the seller, the sale
is sourced to that business location.

Example 1. Jane is an Idaho resident who purchases tangible per-
sonal property at a retailer's physical store location in Washington.
Even though Jane takes the property back to Idaho for her use, the
sale is sourced to Washington because Jane received the property at
the seller's business location in Washington.

Example 2. Department Store has retail stores located in Washing-
ton, Oregon, and in several other states. John, a Washington resident,
goes to Department Store's store in Portland, Oregon to purchase lug-
gage. John takes possession of the luggage at the store. Although De-
partment Store has nexus with Washington through its Washington store
locations, Department Store is not liable for B&0O tax and does not

Certified on 4/22/2021 [ 84 ] WSR Issue 21-06 - Emergency



Washington State Register, Issue 21-06 WSR 21-06-026

have any responsibility to collect Washington retail sales tax on this
transaction because the purchaser, John, took possession of the lug-
gage at the seller's business location outside of Washington.

Example 3. An out-of-state purchaser sends its own trucks to
Washington to receive goods at a Washington-based seller and to imme-
diately transport the goods to the purchaser's out-of-state location.
The sale occurs in Washington because the purchaser receives the goods
in Washington. The sale is subject to B&0O and retail sales tax.

Example 4. The same purchaser in Example 3 uses a wholly owned
affiliated shipping company (a legal entity separate from the purchas-
er) to pick up the goods in Washington and deliver them to the pur-
chaser's out-of-state location. Because "receive" and "receipt" do not
include possession by the shipping company, the purchaser receives the
goods when the goods arrive at the purchaser's out-of-state location
and not when the shipping company takes possession of the goods in
Washington. The sale is not subject to B&0O tax or retail sales tax.

(b) Place of receipt. If the sourcing rule explained in (a) of
this subsection does not apply, the sale is sourced to the location
where receipt by the purchaser or purchaser's donee, designated as
such by the purchaser, occurs, including the location indicated by in-
structions for delivery to the purchaser or purchaser's donee, as
known to the seller.

(1) The term "purchaser" includes the purchaser's agent or desig-
nee.

(ii) The term "purchaser's donee" means a person to whom the pur-
chaser directs shipment of goods in a gratuitous transfer (e.g., a
gift recipient).

(iii) Commercial law delivery terms, and the Uniform Commercial
Code's provisions defining sale or where risk of loss passes, do not
determine where the place of receipt occurs.

(iv) The seller must retain in its records documents used in the
ordinary course of the seller's business to show how the seller knows
the location of where the purchaser or purchaser's donee received the
goods. Acceptable proof includes, but is not limited to, the following
documents:

(A) Instructions for delivery to the seller indicating where the
purchaser wants the goods delivered, provided on a sales contract,
sales invoice, or any other document used in the seller's ordinary
course of business showing the instructions for delivery;

(B) If shipped by a shipping company, a waybill, bill of lading
or other contract of carriage indicating where delivery occurs; or

(C) If shipped by the seller using the seller's own transporta-
tion equipment, a trip-sheet signed by the person making delivery for
the seller and showing:

* The seller's name and address;

* The purchaser's name and address;

* The place of delivery, if different from the purchaser's ad-
dress; and

* The time of delivery to the purchaser together with the signa-
ture of the purchaser or its agent acknowledging receipt of the goods
at the place designated by the purchaser.

Example 5. John buys luggage from a Department Store that has
nexus with Washington (as in Example 2), but has the store ship the
luggage to John in Washington. Department Store has nexus with Wash-
ington, and receipt of the luggage by John occurred in Washington. De-
partment Store owes Washington retailing B&0O tax and must collect
Washington retail sales tax on this sale.
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Example 6. Parts Store is located in Washington. It sells machine
parts at retail and wholesale. Parts Collector is located in Califor-
nia and buys machine parts from Parts Store. Parts Store ships the
parts directly to Parts Collector in California, and Parts Collector
takes possession of the machine parts in California. The sale is not
subject to B&O or retail sales taxes in this state because Parts Col-
lector did not receive the parts in Washington.

Example 7. An out-of-state seller with nexus in Washington uses a
third-party shipping company to ship goods to a customer located in
Washington. The seller first delivers the goods to the shipping compa-
ny outside Washington using its own transportation equipment. Even
though the shipping company took possession of the goods outside of
Washington, possession by the shipping company is not receipt by the
purchaser for Washington tax purposes. The sale is subject to B&0O and
retail sales tax in this state because the purchaser has taken posses-
sion of the goods in Washington.

Example 8. A Washington purchaser's affiliated shipping company
arranges to pick up goods from an out-of-state seller at its out-of-
state location, and deliver those goods to the Washington purchaser's
Yakima facility. The affiliated shipping company has the authority to
accept and inspect the goods prior to transport on behalf of the buy-
er. When the affiliated shipping company takes possession of the goods
out-of-state, the Washington purchaser has not received the goods out-
of-state. Possession by a shipping company on behalf of a purchaser is
not receipt for purposes of this rule, regardless of whether the ship-
ping company has the authority to accept and inspect the goods on be-
half of the buyer. Receipt occurs when the buyer takes possession of
the goods in Washington. The sale is subject to B&0O and retail sales
tax in this state.

Example 9. An instate seller arranges for shipping its goods to
an out-of-state purchaser by first delivering its goods to a Washing-
ton-based shipping company at its Washington location for further
transport to the out-of-state customer's location. Possession of the
goods by the shipping company in Washington is not receipt by the pur-
chaser for Washington tax purposes, and the sale is not subject to B&O
and retail sales tax in Washington.

Example 10. An out-of-state manufacturer/seller of a bulk good
with nexus in Washington sells the good to a Washington-based purchas-
er in the business of selling small quantities of the good under its
own label in its own packaging. The purchaser directs the seller to
deliver the goods to a third-party packaging plant located out-of-
state for repackaging of the goods in the purchaser's own packaging.
The purchaser then has a third-party shipping company pick up the
goods at the packaging plant. The Washington purchaser takes construc-
tive possession of the goods outside of Washington because it has ex-
ercised dominion and control over the goods by having them repackaged
at an out-of-state packaging facility before shipment to Washington.
The sale is not subject to B&0O and retail sales tax in this state be-
cause the purchaser received the goods outside of Washington.

Example 11. Company ABC is located in Washington and purchases
goods from Company XYZ located in Ohio. Company ABC directs Company
XYZ to ship the goods by a for-hire carrier to a commercial storage
warehouse in Washington. The goods will be considered as having been
received by Company ABC when the goods are delivered at the commercial
storage warehouse. Assuming Company XYZ has nexus, Company XYZ is sub-
ject to B&O tax and must collect retail sales tax on the sale.
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(c) Other sourcing rules. There may be unique situations where
the sourcing rules provided in (a) and (b) of this subsection do not
apply. In those cases, please refer to the provisions of RCW 82.32.730
(1) (c) through (e).

(204) Sourcing sales of certain types of property.

(a) Sales of commercial aircraft parts. As more particularly pro-
vided in RCW 82.04.627, the sale of certain parts to the manufacturer
of a commercial airplane in Washington is deemed to take place at the
site of the final testing or inspection.

(b) Sales of motor vehicles, watercraft, airplanes, manufactured
homes, etc. Sales of the following types of property are sourced to
the location at or from which the property is delivered in accordance
with RCW 82.32.730 (7) (a) through (c): Watercraft; modular, manufac-
tured, or mobile homes; and motor vehicles, trailers, semi-trailers,
or aircraft that do not qualify as "transportation equipment" as de-
fined in RCW 82.32.730. See WAC 458-20-145 (2) (b) for further informa-
tion regarding the sourcing of these sales.

(c) Sales of flowers and related goods by florists. Sales by a
"florist" are subject to a special origin sourcing rule. For specific
information concerning "florist sales," who qualifies as a "florist,"
and the related sourcing rules, see RCW 82.32.730 (7) (d) and (9) (e)
and WAC 458-20-158.

Part III - Drop Shipments

(301) Introduction. A drop shipment generally involves two sepa-
rate sales. A person (the seller) contracts to sell tangible personal
property to a customer. The seller then contracts to purchase that
property from a wholesaler and instructs that wholesaler to deliver
the property directly to the seller's customer. The place of receipt
in a drop shipment transaction is where the property is delivered
(i.e., the seller's customer's location). Below is a diagram of a ba-
sic drop shipment transaction:

2. Seller
orders goods
from
Wholesaler for
delivery to
Customer

/N

1. Customer 3. Wholesaler

orders goods delivers goods

from Seller to Customer
—

The following subsections discuss the taxability of drop ship-
ments in Washington when:

(a) The seller and wholesaler do not have nexus;

(b) The seller has nexus and the wholesaler does not;

(c) The wholesaler has nexus and the seller does not; and

(d) The seller and wholesaler both have nexus. In each of the
following scenarios, the customer receives the property in Washington
and the sale is sourced to Washington. Further, in each of the follow-
ing scenarios, a reseller permit or other approved exemption certifi-
cate has been acquired to document any wholesale sales in Washington.
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For information about reseller permits issued by the department, see
WAC 458-20-102.

(302) Seller and wholesaler do not have nexus. Where the seller
and the wholesaler do not have nexus with Washington, sales of tangi-
ble personal property by the seller to the customer and the wholesaler
to the seller are not subject to B&0O tax. In addition, neither the
seller nor the wholesaler is required to collect retail sales tax on
the sale.

(303) Seller has nexus but wholesaler does not. Where the seller
has nexus with Washington but the wholesaler does not have nexus with
Washington, the wholesaler's sale of tangible personal property to the
seller is not subject to B&0O tax and the wholesaler is not required to
collect retail sales tax on the sale. The sale by the seller to the
customer is subject to wholesaling or retailing B&0O tax, as the case
may be. The seller must collect retail sales tax from the customer un-
less specifically exempt by law.

(304) Wholesaler has nexus but seller does not. Where the whole-
saler has nexus with Washington but the seller does not have nexus
with Washington, wholesaling B&0O tax applies to the sale of tangible
personal property by the wholesaler to the seller for shipment to the
seller's customer. The sale from the seller to its Washington customer
is not subject to B&0O tax, and the seller is not required to collect
retail sales tax on the sale.

Example 12. Seller is located in Ohio and does not have nexus
with Washington. Seller receives an order from Customer, located in
Washington, for parts that are to be shipped to Customer in Washington
for its own use as a consumer. Seller buys the parts from Wholesaler,
which has nexus with Washington, and requests that the parts be ship-
ped directly to Customer. Seller is not subject to B&O tax and is not
required to collect retail sales tax on its sale to Customer because
Seller does not have nexus with Washington. The sale by Wholesaler to
Seller is subject to wholesaling B&0O tax because Wholesaler has nexus
with Washington and Customer receives the parts (i.e., the parts are
delivered to Customer) in Washington.

(305) Seller and wholesaler have nexus with Washington. Where the
seller and wholesaler have nexus with Washington, wholesaling B&O tax
applies to the wholesaler's sale of tangible personal property to the
seller. The sale from the seller to the customer is subject to whole-
saling or retailing B&0O tax as the case may be. The seller must col-
lect retail sales tax from the customer unless the sale is specifical-
ly exempt by law.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 18-06-078, §
458-20-193, filed 3/6/18, effective 4/6/18; WSR 17-09-087, §
458-20-193, filed 4/19/17, effective 5/20/17; WSR 16-12-083, §
458-20-193, filed 5/31/16, effective 7/1/16. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.24.550(2), and 82.26.220(2). WSR
15-15-025, § 458-20-193, filed 7/7/15, effective 8/7/15. Statutory Au-
thority: RCW 82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12 and
82.32 RCW. WSR 10-06-070, § 458-20-193, filed 2/25/10, effective
3/28/10. Statutory Authority: RCW 82.32.300. WSR 91-24-020, §
458-20-193, filed 11/22/91, effective 1/1/92. Formerly WAC 458-20-193A
and 458-20-193B.]
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AMENDATORY SECTION (Amending WSR 89-06-016, filed 2/23/89, effective
4/1/89)

WAC 458-20-221 Collection of use tax by retailers and selling
agents. The U.S. Supreme Court's recent decision in South Dakota v.
Wayfair, 138 S.Ct. 2080 (2018), clarified that Washington may impose a
sales and use tax collection obligation on sellers who do not have a
physical presence in this state. Pursuant to this decision, RCW
82.08.0254, 82.12.0255, and 82.32.733, effective October 1, 2018,
Washington required remote sellers meeting certain thresholds to col-
lect retail sales or use tax on all taxable sales sourced to Washing-
ton. Recent legislation (Substitute Senate Bill No. 5581 (2019)) fur-
ther clarified the sales tax collection obligation for remote sellers.
As a result, this rule may include outdated or incomplete guidance re-
garding who is required to collect Washington's retail sales or use
tax. Please see our web site for the most recent information on those
requirements.

(1) Statutory requirements. RCW 82.12.040 (1) provides that every
person who maintains a place of business in this state, maintains a
stock of goods in this state, or engages in business activities within
this state must obtain a certificate of registration and must collect
use tax from purchasers at the time it makes sales of tangible person-
al property for use in this state. The legislature has directed the
department of revenue to specify, by rule, activities which constitute
engaging in business activities within this state. These are activi-
ties which are sufficient under the Constitution of the United States
to require the collection of use tax.

(2) Definitions.

(a) "Maintains a place of business in this state" includes:

(i) Maintaining, occupying, or using, permanently or temporarily,
directly or indirectly, or through a subsidiary, or agent, by whatever
name called, an office, place of distribution, sales or sample room or
place, warehouse or storage place, or other place of business; or

(ii) Soliciting sales or taking orders by sales agents or travel-
ing representatives.

(b) "Engages in business activities within this state" includes:

(1) Purposefully or systematically exploiting the market provided
by this state by any media-assisted, media-facilitated, or media-soli-
cited means, including, but not limited to, direct mail advertising,
unsolicited distribution of catalogues, computer-assisted shopping,
telephone, television, radio or other electronic media, or magazine or
newspaper advertisements or other media; or

(ii) Being owned or controlled by the same interests which own or
control any seller engaged in business in the same or similar line of
business in this state; or

(iii) Maintaining or having a franchisee or licensee operating
under the seller's trade name in this state if the franchisee or 1i-
censee is required to collect use tax.

(c) "Purposefully or systematically exploiting the market provi-
ded by this state" is presumed to take place if the gross proceeds of
sales of tangible personal property delivered from outside this state
to destinations in this state exceed five hundred thousand dollars
during a period of twelve consecutive months.

(3) Liability of buyers for use tax. Persons in this state who
buy articles of tangible personal property at retail are liable for
use tax if they have not paid sales tax. See WAC 458-20-178.
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(4) Obligation of sellers to collect use tax. Persons who obtain
a certificate of registration, maintain a place of business in this
state, maintain a stock of goods in this state, or engage in business
activities within this state are required to collect use tax from per-
sons in this state to whom they sell tangible personal property at re-
tail and from whom they have not collected sales tax. Use tax collec-
ted by sellers shall be deemed to be held in trust until paid to the
department. Any seller failing to collect the tax or, i1if collected,
failing to remit the tax is personally liable to the state for the
amount of tax. (For exceptions as to sale to certain persons engaged
in interstate or foreign commerce see WAC 458-20-175.)

(5) Local use tax. Persons who are obligated to collect use tax
solely because they are engaged in business activities within this
state as defined in subsection (2) (b) (i) of this section may elect to
collect local use tax at a uniform statewide rate of .005 without the
necessity of reporting taxable sales to the local jurisdiction of de-
livery. Amounts collected under the uniform rate shall be allocated by
the department to counties and cities in accordance with ratios re-
flected by the distribution of local sales and use taxes collected
from all other taxpayers. Persons not electing to collect at the uni-
form statewide rate or not eligible to collect at the uniform state
rate shall collect local use tax in accordance with WAC 458-20-145.

(6) Reporting frequency. Persons who are obligated to collect use
tax solely because they are engaged in business activities within this
state as defined in subsection (2) (b) of this section shall not be re-
quired to file returns and remit use tax more frequently than quarter-
ly.

(7) Selling agents. RCW 82.12.040 of the law provides, among oth-
er things, as follows:

(a) "Every person who engages in this state in the business of
acting as an independent selling agent for persons who do not hold a
valid certificate of registration, and who receives compensation by
reason of sales of tangible personal property of his principals made
for use in this state, shall, at the time such sales are made, collect
from the purchasers the tax imposed under this chapter, and for that
purpose shall be deemed a retailer as defined in this chapter.”

(b) However, in those cases where the agent receives compensation
by reason of a sale made pursuant to an order given directly to his
principal by the buyer, and of which the agent had no knowledge at the
time of sale, the said agent will be relieved of all liability for the
collection of or payment of the tax. Furthermore, in other cases where
payment is made by the buyer direct to the principal and the agent is
unable to collect the tax from the buyer, the agent will be relieved
from all liability for the collection of the tax from the buyer and
for payment of the tax to the department, provided that within ten
days after receipt of commission on any such sale, the agent shall
forward to the department a written statement showing the following:
Name and address of purchaser, date of sale, type of goods sold, and
selling price. (Agents may avoid all liability for collection of this
tax, provided their principals obtain a certificate of registration.)

(8) Time and manner of collection. The use tax is computed upon
the value of the property sold. At the time of making a sale of tangi-
ble personal property, the use of which is taxable under the use tax,
the seller must collect the tax from the purchaser and upon request
give to the purchaser a receipt therefor. This receipt need not be in
any particular form, and may be an invoice which identifies the prop-
erty sold, shows the sale price thereof and the amount of the tax. It
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is a misdemeanor for a retailer to refund, remit, or rebate to a pur-
chaser or transferee, either directly or indirectly, by whatever
means, all or any part of the use tax.

(9) Effective date. This rule shall take effect on April 1, 1989.

[Statutory Authority: RCW 82.32.300. WSR 89-06-016 (Order 89-4), §
458-20-221, filed 2/23/89, effective 4/1/89; WSR 83-08-026 (Order ET
83-1), § 458-20-221, filed 3/30/83; Order ET 70-3, § 458-20-221 (Rule
221), filed 5/29/70, effective 7/1/70.]
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WSR 21-06-028
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed February 23, 2021, 10:12 a.m., effective February 24, 2021]

Effective Date of Rule: February 24, 2021.

Purpose: The developmental disabilities administration (DDA) is
enacting these changes to align chapter 388-845 WAC with home and com-
munity based services (HCBS) waiver amendments approved by the Centers
for Medicare and Medicaid Services (CMS).

Citation of Rules Affected by this Order: New WAC 388-845-0920,
388-845-0930, 388-845-0940, 388-845-1101, 388-845-1161, 388-845-1162,
388-845-1163, 388-845-1870, 388-845-1880, 388-845-1890, 388-845-2145,
388-845-2150 and 388-845-2155; repealing WAC 388-845-0300,
388-845-0305, 388-845-0310, 388-845-0400, 388-845-0405, 388-845-0410,
388-845-0700, 388-845-0705, 388-845-0710, 388-845-1300, 388-845-1305,
388-845-1310, 388-845-1400, 388-845-1405, 388-845-1410, 388-845-1900,
388-845-1905, 388-845-1910, 388-845-2160, 388-845-2165 and
388-845-2170; and amending WAC 388-845-0001, 388-845-0055,
388-845-0060, 388-845-0110, 388-845-0210, 388-845-0215, 388-845-0220,
388-845-0225, 388-845-0230, 388-845-0425, 388-845-0500, 388-845-0510,
388-845-0515, 388-845-0520, 388-845-0525, 388-845-0650, 388-845-0800,
388-845-0810, 388-845-0820, 388-845-0900, 388-845-0905, 388-845-0910,
388-845-1100, 388-845-1105, 388-845-1110, 388-845-1150, 388-845-1155,
388-845-1160, 388-845-1505, 388-845-1607, 388-845-1700, 388-845-1800,
388-845-1805, 388-845-1810, 388-845-2000, 388-845-2005, 388-845-2010,
and 388-845-3070.

Statutory Authority for Adoption: RCW 71A.12.030, 71A.12.120.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: Filing these amendments on an emergency
basis is necessary to ensure federal compliance and maintain federal
funding for the state. This is the third filing on these sections;
however, the rule text in the second filing differed from the rule
text in the first filing. The rule text has changed because DDA 1is
progressing through the permanent rule-making process and feedback
from stakeholders has resulted in some changes. This third filing is
necessary to keep the emergency rule in place until DDA completes the
permanent rule-making process. The department filed a CR-101 Prepro-
posal statement of inquiry as WSR 20-20-100 on October 5, 2020, to be-
gin the permanent rule-making process. In addition, under the rule de-
velopment phase of permanent rule making, DDA has been circulating the
text for feedback and progressing through the permanent rule-making
process.

Number of Sections Adopted in
ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed O.

Number of Sections Adopted at

Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental

Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 13, Amended 38, Repealed 21.

Date Adopted: February 17, 2021.

Katherine I. Vasquez
Rules Coordinator

SHS-4833.5

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0001 Definitions. "Aggregate services" means a com-
bination of services subject to the dollar limits in the basic plus
wailver.

"Allocation" means the amount of individual and family services
(IFS) waiver funding available to a client for a maximum of twelve
months.

"CARE" means comprehensive assessment and reporting evaluation.

"Client" means a person who has a developmental disability under
RCW 71A.10.020(5) and has been determined eligible to receive services
from the administration under chapter 71A.16 RCW.

"Community crisis stabilization services" or "CCSS" means a
state-operated program that provides short-term supports to clients
who are in crisis, or who are at risk of hospitalization or institu-
tional placement.

"DDA" means the developmental disabilities administration, of the
department of social and health services.

"DDA assessment”" refers to the standardized assessment tool under
chapter 388-828 WAC, used by DDA to measure the support needs of peo-
ple with developmental disabilities.

"Department" means the department of social and health services
(DSHS) .

"Evidence-based treatment" means the use of physical, mental, and
behavioral health interventions for which systematic, empirical re-
search has provided evidence of statistically significant effective-
ness as treatments for specific conditions. Alternate terms with the
same meaning are evidence-based practice (EBP) and empirically suppor-
ted treatment (EST).

"Family" means one or more of the following relatives: Spouse or
registered domestic partner; natural, adoptive or step parent; grand-
parent; child; stepchild; sibling; stepsibling; uncle; aunt; first
cousin; niece; or nephew.

"Family home" means the residence where you and your family live.

"Gainful employment" means employment that reflects achievement
of or progress towards a living wage.

"HCBS waiver" is a DDA 1915(c) home and community based services
walver program.

"Home" means present ((er—dntended)) place of residence.

"ICF/IID" means an intermediate care facility for individuals
with intellectual disabilities.
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"Integrated business settings" means a setting that enables par-
ticipants to either work alongside or interact with individuals who do
not have disabilities, or both.

"Integrated settings" mean typical community settings not de-
signed specifically for individuals with disabilities in which the ma-
jority of persons employed and participating are individuals without
disabilities.

"Legal representative" means a parent of a person who is under
eighteen years of age, a person's legal guardian, a person's limited
guardian when the subject matter is within the scope of limited guard-
ianship, a person's attorney at law, a person's attorney in fact, or
any other person who is authorized by law to act for another person.

"Living wage" means the amount of earned wages needed to enable
an individual to meet or exceed his or her living expenses.

"Necessary supplemental accommodation representative”" means an
individual who receives copies of DDA planned action notices (PANs)
and other department correspondence in order to help a client under-
stand the documents and exercise the client's rights. A necessary sup-
plemental accommodation representative is identified by a client of
DDA when the client does not have a legal guardian and the client is
requesting or receiving DDA services.

"Participant" means a client who is enrolled in a home and com-
munity based services waiver program.

"Person-centered service plan”" is a document that identifies your
goals and assessed health and welfare needs. Your person-centered
service plan also indicates the paid services and natural supports
that will assist you to achieve your goals and address your assessed
needs.

"Primary caregiver" means the person who provides the majority of
your care and supervision.

"Provider" means an individual or agency who meets the provider
qualifications and is contracted with DSHS to provide services to you.

"Respite assessment" means an algorithm within the DDA assessment
that determines the number of hours of respite care you may receive
per year if you are enrolled in the basic plus, children's intensive
in-home behavioral support, or core waiver.

"SSI" means supplemental security income, an assistance program
administered by the federal Social Security Administration for blind,
disabled and aged individuals.

"SSP" means state supplementary payment program, a state-paid
cash assistance program for certain clients of the developmental disa-
bilities administration.

"State-funded services" means services that are funded entirely
with state dollars.

"You" means the client or participant.

"Waiver year" means the twelve-month period starting from the in-
itial or annual plan effective date in the client's person-centered
service plan.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0001, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0001,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 c¢ 49. WSR 13-24-045, § 388-845-0001, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 74.08.090, 74.09.520, and 2012 c
49, WSR 12-16-095, § 388-845-0001, filed 8/1/12, effective 9/1/12.
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Statutory Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008
c 329 § 205 (1) (i), and Title 71A RCW. WSR 10-22-088, § 388-845-0001,
filed 11/1/10, effective 12/2/10. Statutory Authority: RCW 71A.12.030,
71A.12.120 and Title 71A RCW. WSR 08-20-033, § 388-845-0001, filed
9/22/08, effective 10/23/08; WSR 07-20-050, § 388-845-0001, filed
9/26/07, effective 10/27/07. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-0001, filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-0055 How do I remain eligible for the waiver? (1)
Once you are enrolled in a DDA 1915 (c) HCBS waiver, you can remain el-
igible if you continue to meet eligibility criteria in WAC
388-845-0030, and:

(a) You complete a reassessment with DDA at least once every
twelve months to determine if you continue to meet all of these eligi-
bility requirements;

(b) You must either receive a walver service at least once in ev-
ery thirty consecutive days, as specified in WAC 182-513-1320(3), or
your health and welfare needs require monthly monitoring, which will
be documented in your client record;

(c) You complete an in-person DDA assessment/reassessment inter-
view per WAC 388-828-1520.

(2) For the children's intensive in-home behavioral supports
waiver, you must meet the criteria in subsection (1) of this section
and you must:

(a) Be under age twenty-one;

(b) Live with your family; ((ard))

(c) Have an annual participation agreement signed by your parent/
guardian(s) and primary caregiver(s), if other than parent/guardi-
an(s); and

(d) Continue to participate in the program as outlined in the an-
nual participation agreement.

(3) For the individual and family services waiver, you must meet
the criteria in subsection (1) of this section and live in your family
home.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-0055, filed 2/18/20, effective 3/20/20. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-0055, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0055, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 §
205 (1) (1), and Title 71A RCW. WSR 10-22-088, § 388-845-0055, filed
11/1/10, effective 12/2/10. Statutory Authority: RCW 71A.12.030,
71A.12.120 and Title 71A RCW. WSR 07-20-050, § 388-845-0055, filed
9/26/07, effective 10/27/07. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-0055, filed 12/13/05, effective 1/13/06.]
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AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-845-0060 Can your waiver enrollment be terminated? DDA
may terminate your waiver enrollment if DDA determines that:

(1) Your health and welfare needs cannot be met in your current
waiver or for one of the following reasons:

(a) You no longer meet one or more of the requirements listed in
WAC 388-845-0030;

(b) You do not have an identified need for a wailver service at
the time of your annual person-centered service ((prantindividuat—sup—
pert)) plan;

(c) You do not use a waiver service at least once in every thirty
consecutive days and your health and welfare do not require monthly
monitoring;

(d) You are on the community protection waiver and:

(1) You choose not to be served by a certified residential com-
munity protection provider-intensive supported living services (CP-
ISLS) ;

(ii) You engage in any behaviors identified in WAC 388-831-0240
(1) through (4); and

(iii) DDA determines that your health and safety needs or the
health and safety needs of the community cannot be met in the communi-
ty protection program;

(e) You choose to unenroll from the waiver;

(f) You reside out-of-state;

(g) You cannot be located or do not make yourself available for
the annual waiver reassessment of eligibility;

(h) You refuse to participate with DDA in:

(1) Service planning;

(ii) Required quality assurance and program monitoring activi-
ties; or

(iii) Accepting services agreed to in your person-centered serv-
ice plan ( (Fiaddividuat—suppert—ptan)) as necessary to meet your health
and welfare needs;

(1) You are ((¥esiedng)) 1in a hospital, jail, prison, nursing fa-
cility, ICF/IID, or other institution ((and—remainin residence)) for
at least one full calendar month, and ((are—stiltinresidenece)) are
under the care of that setting:

(1) At the end of that full calendar month((+)) and there is no
immediate plan for you to return to the community;

(ii) At the end of the twelfth month following the effective date
of your current person- centered service ((prentindividual——support))
plan, as described in WAC 388-845-3060; or

(iii) At the end of the waiver fiscal year, whichever date occurs
first;

(7J) Your needs exceed the maximum funding level or scope of serv-
ices under the basic plus waiver as specified in WAC 388-845-3080; or

(k) Your needs exceed what can be provided under WAC
388-845-3085.

(2) Services offered on a different waiver can meet your health
and welfare needs and DDA enrolls you on a different waiver.

[Statutory Authority: 2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0060, filed

8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 and 2012
c 49. WSR 13-24-045, § 388-845-0060, filed 11/26/13, effective 1/1/14.
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Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR
13-04-005, § 388-845-0060, filed 1/24/13, effective 2/24/13. Statutory
Authority: RCW 71A.12.030, 71A.12.120, and Title 71A RCW. WSR
09-10-021, § 388-845-0060, filed 4/28/09, effective 5/29/09; WSR
07-20-050, § 388-845-0060, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-0060, filed 12/13/05, effective
1/13/06.1]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0110 What are the limits to the waiver services you
may receive? The following limits apply to the waiver services you
may receive:

(1) A service must be available in your waiver and address an un-
met need identified in your person-centered service plan.

(2) ((Behavierat—health)) Stabilization services may be added to
your person-centered service plan after the services have been provi-
ded.

(3) Waiver services are limited to services required to prevent
placement in an intermediate care facility for individuals with intel-
lectual disabilities (ICF/IID).

(4) The daily cost of your waiver services must not exceed the
average daily cost of care in an ICFEF/IID.

(5) Waiver services must not replace or duplicate other available
paid or unpaid supports or services. Before DDA will cover a service
through waiver services, you must first request and be denied all ap-
plicable services through private insurance, medicare, the medicaid
state plan, and other resources.

(6) Waiver funding must not be authorized for treatments deter-
mined by DSHS to be experimental or investigational under WAC
182-531-0050.

(7) For the individual and family services (IFS) ((amd)) waiver,
basic plus ((waiwvers)) waiver, and children's intensive in-home behav-

ior support waiver, services must not exceed the yearly limits speci-
fied in these programs for specific services or combinations of serv-
ices.

(8) Your choice of qualified providers and services is limited to
the most cost-effective option that meets your unmet need identified
in your person-centered service plan.

(9) Services provided out-of-state, other than in recognized bor-
dering cities, are limited to respite care and personal care during
vacations of not more than thirty consecutive days.

(10) You may receive services in a recognized out-of-state bor-
dering city under WAC 182-501-0175.

(11) Other out-of-state waiver services require an approved ex-—
ception to rule before DDA will authorize payment.

(12) Waiver services do not cover:

(a) Copays;

(b) Deductibles;

(c) Dues;

(d) Membership fees; or
(e) Subscriptions.
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(13) Waiver services do not cover a product unless the product
is:

(a) Necessary to meet a basic health and safety need; ((and))

(b) The least restrictive means for meeting that need; and

(c) Requested by the waiver participant.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0110, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0110,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 ¢ 49. WSR 13-24-045, § 388-845-0110, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title
71A RCW. WSR 07-20-050, § 388-845-0110, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0110, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0210 What services are available under the basic
plus waiver? The following services are available under the basic
plus waiver:

SERVICE YEARLY LIMIT
AGGREGATE SERVICES:

((Chemieat)) . Total costs must not exceed
Extermination of cimex | six thousand one hundred
lectularius (bedbugs) ninety-two dollars per year
Community ((gaide)) per participant

engagement

Environmental
adaptations

Occupational therapy
Physical therapy

Positive behavior
support and
consultation

Skilled nursing
Specialized ((medieal))
equipment and supplies
Specialized

((psychiatrie-serviees))

habilitation

Speech, hearing, and
language services
Staff and family
consultation ((ané
tratHng))
Transportation
Wellness education
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SERVICE

YEARLY LIMIT

Therapeutic adaptations

Limited to a single one-time

authorization every five years
and limited to funds available
in the client's aggregate and
emergency funding

EMPLOYMENT

SERVICES:

Individual technical Limits determined by DDA

assistance assessment and employment

((Prevoeational status((-re-new-enrotimentin
tees)) September1;2015))

Supported employment ’

Community inclusion Limits determined by (BBA

assessment)) the person-
centered service plan

((BEHAVORALHEALTH))
STABILIZATION
SERVICES:

((Behavioralhealth))

Limits determined by a

Crisis diversion bed ((behavioral-health

((serviees professtonal-or DDA)) the

Positive-behavior person-centered service plan

sa-ppeﬁ—a.ﬂd

consukation))

Specialized habilitation

Staff and family

consultation

((Speetatized )

psychiatrie-serviees

((Persenal-eare)) ((Eimits-determined-by-the
PbA-assessatent))

Respite care

Limits determined by DDA
assessment

Risk assessment

Limits determined by DDA

((Emergeney-assistanee
ﬂ—qﬂ-l—y—f@ﬁbaﬂe—p}us

serviees))
Community
engagement
Environmental
adaptions
Occupational therapy

Physical therapy
Positive behavior
support

Specialized equipment
and supplies

Speech, hearing, and
language services
Skilled nursing

Staff and family
consultation

Transportation

Six thousand dollars per
year((;-preauthorization

reguired)) for emergency
assistance funding
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[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0210, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0210,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 c¢ 49. WSR 13-24-045, § 388-845-0210, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title
71A RCW. WSR 08-20-033, § 388-845-0210, filed 9/22/08, effective
10/23/08; WSR 07-20-050, § 388-845-0210, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR
07-05-014, § 388-845-0210, filed 2/9/07, effective 3/12/07. Statutory
Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12
RCW. WSR 06-01-024, § 388-845-0210, filed 12/13/05, effective
1/13/06.]

Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by
the agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0215 What services are available under the core
waiver? (1) The following services are available under the core waiv-
er:

SERVICE YEARLY LIMIT

((Chemieat)) .
Extermination of cimex
lectularius (bedbugs)

Community ((gtide))
engagement

Community transition

Environmental
((adaptiens)) adaptations
Occupational therapy

Physical therapy

Positive behavior support
and consultation

Residential habilitation

Risk assessment
Determined by the person-

Skilled nursing centered service plan

Specialized ((medieal))
equipment and supplies

((Speeialized-psyehiatrie
serviees))

Speech, hearing, and
language services

Staff and family
consultation ((ané

training))
Transportation

Wellness education
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SERVICE YEARLY LIMIT

Specialized habilitation Limited to four thousand
dollars per waiver year

EMPLOYMENT SERVICES:

Individualized technical Limits determined by
assistance DDA assessment and
. . employment status((:#e

((Prevoeationalservices)) | - & = o tin

Supported employment prevoeational serviees
after-September152045))

Community inclusion Limits determined by
((PPA-assessment)) the
person-centered service
plan

(BEHAVAORAEHEALTH))

STABILIZATION SERVICES:

(Behaviorak-health)) Limits determined by ((a

%msm'dm)t)rsmn bed fessionat-orDDA)) the

person-centered service
((Positive-behaviorsappert | plan

and-consultatien))
Specialized ((psyehiatrie

serviees)) habilitation

Staff and family
consultation

Respite care Limits determined by
DDA assessment

(2) A participant's core waiver services are subject to addition-
al limits under this chapter.

(3) The total cost of a participant's core waiver services must
not exceed the average cost of care at an intermediate care facility
for individuals with intellectual disabilities (ICF/IID).

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0215, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0215,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 ¢ 49. WSR 13-24-045, § 388-845-0215, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title
71A RCW. WSR 07-20-050, § 388-845-0215, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0215, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0220 What services are available under the community
protection waiver? (1) The following services are available under the
community protection waiver:
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SERVICE YEARLY LIMIT

((Shemieal)) Determined by the person-
Extermination of cimex centered service plan
lectularius (bedbugs)

Community transition
Environmental
adaptations
Occupational therapy
Physical therapy
Positive behavior
support and consultation
Residential habilitation
Risk assessment
Skilled nursing
Specialized ((medieal))
equipment and supplies
(Speciatized hiatsi
serviees))

Speech, hearing, and
language services

Staff and family
consultation ((ané
training))

Transportation
EMPLOYMENT SERVICES:

Individual technical Limits determined by DDA
assistance assessment and employment
(@ onal status((-re-new-enroliment

X in-prevoeational-serviees
serviees)) afier September 1 2045))
Supported employment
((BEHAHORAEHEALTH))
STABILIZATION SERVICES:
((Behaviorat health)) . .
Crisis diversion bed Limits determined by ((&
((serviees)) behavioralhealth

(Positive-behavi professionat-or-DDA)) the

person-centered service plan

support and
eonsultation))
Specialized ((psyehiatrie

serviees)) habilitation

Staff and family
consultation

(2) A participant's community protection waiver services are sub-
ject to additional limits under this chapter.

(3) The total cost of a participant's community protection waiver
services must not exceed the average cost of care at an intermediate
care facility for individuals with intellectual disabilities (ICF/
IID) .

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0220, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 c¢ 139, 2014 ¢ 166, 2015 3rd sp.s. c
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0220,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
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and 2012 ¢ 49. WSR 13-24-045, § 388-845-0220, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title
71A RCW. WSR 07-20-050, § 388-845-0220, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0220, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0225 What services are available under the child-
ren's intensive in-home behavioral support (CIIBS) waiver? (1) The
following services are available under the children's intensive in-
home behavioral support (CIIBS) waiver:

SERVICE YEARLY LIMIT
Assistive technology ((Petermined-by-the
Environmental adaptations W Total £
Nurse delegation services must-not-exceed
((Pesttive-behaviersupport t-heus-aﬂd-de-l-l-afs—pefg
and-consultation)) ‘
Specialized clothing Fifteen thousand dollars
Specialized ((medieat)) per year for any

combination of services

equipment and supplies
Specialized habilitation

Staff and family
consultation ((and-training))

((Therapeutic-equipment
and-supplies))

Transportation

Vehicle modifications

Respite care Limits determined by the
DDA assessment.
((Cests-are-incladedin
the-total-average-costof
four-theusand-deHarsper
albwatverserviees:))
((BEHAVHORALHEALTH))

STABILIZATION SERVICES:
((Behavieral-health)) Crisis Limits determined by

diversion ((bed-serviees ((behavioral-health
professtonal-or DBA))

I ssim c E]Ehﬂ. 15{))5 upport the person-centered

Specialized habilitation service plan

Staff and family

consultation

Risk assessment Limits determined by
DDA

Positive behavior support
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SERVICE YEARLY LIMIT
Environmental adaptations Six thousand dollars per
(Accessibility and repairs) year for emergency

assistance funding

Specialized habilitation

Staff and famil
consultation

Vehicle modifications

Music therapy Five thousand dollars per
Equine thera year for combination of
Lquine therapy ;

services
Therapeutic adaptations Limited to a single, one-

time authorization not to
exceed fifteen thousand
dollars every five waiver

years

(2) A participant's CIIBS waiver services are subject to addi-
tional limits under this chapter.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0225, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. c
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0225,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 ¢ 49. WSR 13-24-045, § 388-845-0225, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120, 2009 c
194, and 2008 ¢ 329 § 205 (1) (i), and Title 71A RCW. WSR 10-22-088, §
388-845-0225, filed 11/1/10, effective 12/2/10.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-0230 What services are available under the individu-
al and family services (IFS) waiver? (1) The following services are
available under the individual and family services (IFS) waiver:

SERVICE YEARLY LIMIT

Assistive technology Total cost of waiver services
must not exceed annual

allocation determined by the
Environmental person-centered service plan

((adaptions)) adaptations
Occupational therapy

Community engagement

Peer mentoring

Person-centered plan
facilitation

Physical therapy

Positive behavior support
and consultation

Respite care
Skilled nursing
Specialized clothing

Specialized ((medieal))
equipment and supplies
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SERVICE YEARLY LIMIT

Specialized ((psyehiatrie
serviees)) habilitation

Speech, hearing, and
language services

Staff and family
consultation ((ané

traiing))

Supported parenting
services
Transportation
Vehicle modifications

Wellness education

Therapeutic adaptations Limited to a one-time
authorization every five
years and limited to funds
available in the client's
aggregate and emergency

services

Risk assessment Limits determined by
(PPA—Cests-are-exeluded
fromr-the-annual-alloeation:))
the person-centered service
plan

gg%B_l_H%eN Limits determined by
((behavioral-health

SERVICES:) professional-or BDBA)) the

Crisis diversion bed person-centered service

((serviees)) plan. Costs are excluded

((Positive-behavi from the annual allocation.

suppert-and

constltation))

Specialized ((psyehiatrie

serviees)) habilitation

Staff and family

consultation

(2) Your IFS waiver services annual allocation is based upon the
DDA assessment under chapter 388-828 WAC. The DDA assessment deter-
mines your service level and annual allocation based on your assessed
need. Annual allocations are as follows:
a) Level 1 = one thousand two hundred dollars;
b) Level 2 = one thousand eight hundred dollars;
c) Level 3 two thousand four hundred dollars; or
d) Level 4 = three thousand six hundred dollars.

(
(
(
(

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-0230, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-0230, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-0230, filed 8/4/16, effective
9/4/16.]
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AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-0425 Are there limits to the assistive technology
you may receive? The assistive technology you may receive has the
following limits:

(1) Assistive technology is limited to additional services not
otherwise covered under the medicaid state plan, including EPSDT, but
consistent with waiver objectives of avoiding institutionalization.

(2) Clinical and support needs for assistive technology must be
identified in your DDA assessment and documented in the person-cen-
tered service plan.

(3) DDA requires ((yewr)) a treating professional's written rec-
ommendation regarding your need for the technology. This recommenda-
tion must take into account that:

(a) The treating professional has personal knowledge of and expe-
rience with the requested assistive technology; and

(b) The treating professional has recently examined you, reviewed
your medical records, and conducted a functional evaluation of your
use of the equipment and determined its effectiveness in meeting your
identified need.

(4) Assistive technology requires prior approval by the DDA re-
gional administrator or designee.

(5) DDA may require a written second opinion from a DDA-selected
professional.

(6) The dollar amounts for your individual and family services
(IFS) waiver annual allocation limit the amount of assistive technolo-
gy you are authorized to receive.

(7) Assistive technology excludes any item that is for recrea-
tional or diversion purposes such as a television, cable, or DVD play-
er.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-0425, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-0425, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-0425, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0425, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 §
205 (1) (1), and Title 71A RCW. WSR 10-22-088, § 388-845-0425, filed
11/1/10, effective 12/2/10.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0500 What is positive behavior support and consulta-
tion? (1) Positive behavior support and consultation ( (may—be—provi—
ded—to—perseons—eor—any)) 1is available on all of the DDA HCBS waivers
((apd)) . A participant is eligible for positive behavior support and
consultation if the participant is:

(a) Under age 21 and currently authorized to receive positive be-
havior support and consultation for the support of behavioral health
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or autism treatment when unable to access through the medicaid state
plan; or

(b) On the community protection waiver and require behavior sup-
port to address sexual aggression, arson, or assaultive behaviors
which make the client eligible for the community protection waiver.

(2) Positive behavior support and consultation includes the de-
velopment and implementation of programs designed to support waiver
participants using:

(a) Individualized strategies for effectively relating to care-
givers and other people in the waiver participant's life; and

(b) Direct interventions with the person to decrease aggressive,
destructive, and sexually inappropriate or other behaviors that com-
promise their ability to remain in the community (i.e., training, spe-
cialized cognitive counseling, conducting a functional assessment, and
development and 1mplementatlon of a positive behavior support plan).

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0500, filed 6/20/18, effective
7/21/18. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0500, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR 13-04-005, §
388-845-0500, filed 1/24/13, effective 2/24/13. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 § 205 (1) (i),
and Title 71A RCW. WSR 10-22-088, § 388-845-0500, filed 11/1/10, ef-
fective 12/2/10. Statutory Authority: RCW 71A.12.030, 71A.12.12
[71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0500,
filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0510 Are there limits to the positive behavior sup-
port and consultation you may receive? (1) Clinical and support needs
for positive behavior support and consultation must be identified in
your DDA assessment and documented in the person-centered service
plan.

(2) DDA determines the amount of positive behavior support and
consultation you may receive based on your needs and information from
your treating professional.

(3) The dollar amounts for aggregate services in your basic plus
wailver or the dollar amounts in the annual allocation for the individ-
ual and family services (IFS) waiver limit the amount of service un-
less provided as a ( (kbehavieral—healtth)) stabilization service.

(4) DDA may require a second opinion from a DDA-selected provid-
er.

(5) Positive behavior support and consultation ((ret—previded—as
a—behavioral—heatth stabitizatieonserviee)) requires prior approval by
the DDA regional administrator or designee for the following waivers:

(a) Basic plus;

b) Core;

(c) Children's intensive in-home behavior support (CIIBS); and

(d) IFS.
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(6) Positive behavior support and consultation services are limi-
ted to services:

(a) Consistent with waiver objectives of avoiding institutionali-
zation; and

(b) Not otherwise covered under the medicaid state plan.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0510, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0510,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 ¢ 49. WSR 13-24-045, § 388-845-0510, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c
49. WSR 13-04-005, § 388-845-0510, filed 1/24/13, effective 2/24/13.
Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-0510, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-0510, filed 12/13/05, effective
1/13/06.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0515 What is ((chemieal)) extermination of bedbugs?
(1) ((chemiead)) Extermination of cimex lectularius (bedbugs) is pro-
fessional ((ekhemieal)) extermination of bedbugs.

(2) DDA covers professional ((ekhemieal)) extermination of bedbugs
in your primary residence if you:

(a) Receive residential habilitation services; or

(b) Live in a private house or apartment for which you are finan-
cially responsible.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0515, filed 6/20/18, effective
7/21/18.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0520 Who are qualified providers of ((echemieal)) ex-
termination of bedbugs? A qualified ((ekemieald)) extermination pro-
vider must be ( (=

+2))) contracted with DDA to provide ((ekemiead)) extermination
of bedbugs.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-

part G. WSR 18-14-001, § 388-845-0520, filed 6/20/18, effective
7/21/18.]
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AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0525 Are there limits to the ((chemieal)) extermina-
tion of bedbugs services I may receive-? (1) ((Chemieat)) Extermina-
tion services covers only:

(a) The assessment or inspection by the qualified provider;

(b) Application of chemical-based pesticide; and

(c) One follow-up visit.

(2) ((chemieat)) Extermination of bedbugs is limited to two
treatments per plan year.
(3) ((chemiead)) Extermination of bedbugs excludes:

(a) Lodging during the ((ekhemieat)) extermination process; and

(b) Preparatory housework associated with the extermination proc-
ess.

(4) DDA does not cover ((ehemiead)) extermination of bedbugs for
a participant who lives:

(a) With their family; or

(b) In an adult family home, assisted living, group home, group
training home, licensed staffed residential home, or other facility
contractually obligated to provide housing.

(5) DDA requires prior approval by the regional administrator or
designee for ((ekemiead)) extermination of bedbugs.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0525, filed 6/20/18, effective
7/21/18.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-845-0650 What are community engagement services? (1)
Communlty engagement ( (serviees—are——serviees)) 1is de51gned to increase
a waiver participant's connection to and engagement in formal and in-
formal community supports by connecting the participant to community
resources.

(2) Services are designed to develop creative, flexible, and sup-
portive community resources and relationships for individuals with de-
velopmental disabilities.

(3) Waiver participants are introduced to the community resources
and supports that are available in their area.

(4) Participants are supported to develop identified skills that
will facilitate integration into their community as described in the
person-centered service plan.

(5) ( 9ﬁ%eeﬁes—éef—%his—sefviee—iﬁe%ﬁde—ski%%—deve%epmeﬁ%T—eppef-
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46))) This service is available ((+rn)) on the:

(a) IFS waiver;

(b) Basic plus waiver; and

(c) Core waiver when the participant is not receiving residential
habilitation services.

Certified on 4/22/2021 [ 109 ] WSR Issue 21-06 - Emergency



Washington State Register, Issue 21-06 WSR 21-06-028

[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0650, filed
8/4/16, effective 9/4/16.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0800 What is emergency assistance funding? Emergen-
cy assistance funding is a temporary increase, ninety days or less, to
the yearly basic plus or CIIBS waiver aggregate dollar limit when ad-
ditional waiver aggregate services are required to prevent placement
in an intermediate care facility for individuals with intellectual
disabilities (ICF/IID).

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0800, filed 6/20/18, effective
7/21/18. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0800, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-0800, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-0800, filed 12/13/05, effective
1/13/06.]

AMENDATORY SECTION (Amending WSR 13-24-045, filed 11/26/13, effective
1/1/14)

WAC 388-845-0810 How do I qualify for emergency assistance fund-
ing? You qualify for emergency assistance only if you have used all
of your waiver aggregate funding and your current situation meets one
of the following criteria:

(1) You involuntarily lose your present residence for any reason
either temporary or permanent;

(2) You lose your present caregiver for any reason, including
death;

(3) There are changes in your caregiver's mental or physical sta-
tus resulting in the caregiver's inability to perform effectively for
the individual; or

(4) There are significant changes in your emotional or physical
condition that requires a temporary increase in the amount of a waiver
service.

[Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR 13-24-045, §
388-845-0810, filed 11/26/13, effective 1/1/14. Statutory Authority:
RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR
06-01-024, § 388-845-0810, filed 12/13/05, effective 1/13/06.]
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AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-0820 Are there limits to your use of emergency as-
sistance funding? All of the following limits apply to the emergency
assistance you may receive((+)).

(1) Prior approval by the DDA regional administrator or designee
is required based on a reassessment of your person-centered service
plan to determine the need for emergency services ((+)).

(2) Payment authorizations are reviewed every thirty days and
must not exceed six thousand dollars per twelve months based on the
effective date of your current person-centered service plan((+))._.

(3) Emergency assistance ((serviees—are)) funding is limited to
the follow1ng ( (baste—ptus—waiver)) aggregate services when on the ba-
sic plus waivers:

(a) Community ( (guide)) engagement;
Environmental adaptations;

(b)

(c) Occupational therapy;

(d) Physical therapy;

(e) Positive behavior support and consultation;

(f) Skilled nursing;

(g) Specialized ((medieat)) equipment and supplies;

(h) ((Speetetizedpsyehiatrie—serviecess

+4))) Speech, hearing, and language services;

(()) (i) Staff and family consultation ((amd—t¥rainineg)), which

<)) (j) Transportation; and
k) Therapeutic adaptations.
(4) Emergency assistance funding is limited to the following
services when on the CIIBS waiver:
(a) Environmental adaptations;
(b) Specialized habilitation;
(c) Staff and family consultation; and
(d) Vehicle modifications.
(5) Emergency assistance funding may be used for interim services
until:
(a) The emergency situation has been resolved;
(b) You are transferred to alternative supports that meet your
assessed needs; or
(c) You are transferred to an alternate waiver that provides the
service you need.

(
excludes individual and family counseling;
((
(

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-0820, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0820,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 c¢ 49. WSR 13-24-045, § 388-845-0820, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title
71A RCW. WSR 07-20-050, § 388-845-0820, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0820, filed 12/13/05,
effective 1/13/06.]
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AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-0900 What are environmental adaptations? (1) Envi-
ronmental adaptations provide basic physical adaptations to the
( (wedding)) existing home and existing rooms within the home required
by the individual's person-centered service plan needed to:

(a) Ensure the health, welfare, and safety of the individual;

(b) Enable the individual who would otherwise require institu-
tionalization to function with greater independence in the dwelling;
and

(c) Increase the individual's independence inside ( (the—dweltd—
iag)) or outside the dwelling to ( (previde—aeecess—te—thedwelling))
allow the individual to physically enter and move within the home.

(2) Examples of environmental ((adaptiens)) adaptations include
installing stair 1lifts, installing ramps and grab bars, widening door-
ways, modifying the individual's primary bathroom, or installing spe-
cialized electrical or plumbing systems necessary to accommodate the
medical equipment and supplies that are necessary for the welfare of
the individual.

(3) Environmental ((acaptiens)) adaptations are available in all
of the DDA HCBS waivers.

(4) Only the children's intensive in-home behavioral support
(CIIBS) and individual and family services (IFS) waivers may include
adaptations to the dwelling necessary to prevent or repair ((property
destrgetion)) damage to the structure of the home caused by the par-
ticipant's behavior, as addressed in the participant's ( (pesittive))
behavior support plan.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-0900, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-0900, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-0900, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0900, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR 13-04-005, §
388-845-0900, filed 1/24/13, effective 2/24/13. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 § 205 (1) (1),
and Title 71A RCW. WSR 10-22-088, § 388-845-0900, filed 11/1/10, ef-
fective 12/2/10. Statutory Authority: RCW 71A.12.030, 71A.12.120 and
Title 71A RCW. WSR 07-20-050, § 388-845-0900, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-0900, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-845-0905 Who is a qualified provider for environmental

adaptations? ( (H—For—adaptations—that donot—reguire installations
PSP B = AP IR L DN P I N s B TGO AP R S, PP, [P I P s I PSP
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-2 —Feor—adaptations—reguiringdnstalitationy)) A qualified ((pre—
wide¥rs)) provider must be a registered contractor per chapter 18.27

RCW and contracted with DDA. The contractor ( (er—subeeontracter)) must
be licensed and bonded to perform the specific type of work ((Ehey—are

preoviding)) being provided.

[Statutory Authority: 2014 c¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-0905, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 and 2012
c 49. WSR 13-24-045, § 388-845-0905, filed 11/26/13, effective 1/1/14.
Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chap-
ter 71A.12 RCW. WSR 06-01-024, § 388-845-0905, filed 12/13/05, effec-
tive 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-0910 What limits apply to environmental adaptations?
The following service limits apply to environmental adaptations:

(1) Clinical and support needs for an environmental adaptation
must be identified in the waiver participant's DDA assessment and
documented in the person-centered service plan.

(2) Environmental adaptations require prior approval by the DDA
regional administrator or designee and must be supported by itemized
and written bids from licensed contractors. For an adaptation that
costs:

(a) One thousand five hundred dollars or less, one bid is re-
quired;

(b) More than one thousand five hundred dollars and equal to or
less than five thousand dollars, two bids are required; or

(c) More than five thousand dollars, three bids are required.

(3) All bids must include:

(a) The cost of all required permits and sales tax; and

(b) An itemized and clearly outlined scope of work.

(4) DDA may require an occupational therapist, physical thera-
pist, or ((ecomstruwetion—econsuttarnt)) other professional to review and
recommend an appropriate environmental adaptation statement of work
prior to the waiver participant soliciting bids or purchasing adaptive
equipment.

(5) Environmental adaptations to the home are excluded if they
are of general utility without direct benefit to the individual as re-
lated to the individual's developmental disability, such as cosmetic
improvements to the dwelling, or general home improvements, such as
carpeting, roof repair, or central air conditioning.

(6) Environmental adaptations must meet all local and state
building codes. Evidence of any required completed inspections must be
submitted to DDA prlor to final payment for work.

(7) (( T oann Ao 4 n £ + 1 A 17 + B NN ot o DN NN N TN =T =]

LI VULL\_AJ.L_J.ULL A CTT \_AVV J.J.J.Ll\j UJ. O CITT - b/J.UJ S ere) LT b/J.U\jJ. [Srw)
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Fers—at—+th d;scr Hena—ef DDA)) Env1ronmental adaptatlons must not be
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(8) Environmental adaptations must not be approved if the exist-
ing residence condition is impacted by mold, asbestos, or dwelling di-
lapidation.

(9) Location of the dwelling in a flood plain, landslide zone, or
other hazardous area may limit or prevent any environmental adapta-
tions at the discretion of DDA.

((4%¥)) (10) Written consent from the dwelling landlord is re-
quired prior to starting any environmental adaptations for a rental
property. The landlord must not require removal of the environmental
adaptations at the end of the waiver participant's tenancy as a condi-
tion of the landlord approving the environmental adaptation to the
waiver participant's dwelling.

((+0)) (11) Environmental adaptations must not add to the total
square footage of the dwelling, convert nonliving space to living
space, or create a new room.

((++r)) (12) The dollar amounts for aggregate services in your
basic plus, CIIBS waiver or the dollar amount of your annual IFS allo-
cation limit the amount of service you may receive.

((+2r)) (13) For core, community protection, ( (ared—CcHBS—waiv—
e¥sy)) annual environmental adaptation costs must not exceed twelve
thousand one hundred ninety-two dollars.

((+3))) (14) Damage prevention and repairs under the CIIBS and
IFS waivers are subject to the following restrictions:

(a) Limited to the cost of restoration to the original function;

(b) Limited to the dollar amounts of the ((FS—waiver)) partici-
pant's annual allocation;

(c) Behaviors of waiver participants that resulted in damage to
the dwelling must be addressed in a positive behavior support plan
prior to the repair of damages;

(d) Repairs to personal property such as furniture and appliances
are excluded; and

(e) Repairs due to normal wear and tear are excluded.

((+4>)) (15) The following adaptations are not covered as an en-
vironmental adaption:

(a) Building fences and fence repairs;

(b) Carpet or carpet replacement;

(c) Air conditioning, heat pumps, generators, or ceiling fans;
(d) Roof repair or siding;

(e) Deck construction or repair; and

(f) Jetted tubs or saunas.

(

((+>))) (16) Environmental ( (adeptiens)) adaptations are limited
to additional services not otherwise covered under the medicaid state
plan, including EPSDT, but consistent with waiver objectives of avoid-
ing institutionalization.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-0910, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-0910, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-0910, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-0910, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 §
205 (1) (1), and Title 71A RCW. WSR 10-22-088, § 388-845-0910, filed
11/1/10, effective 12/2/10. Statutory Authority: RCW 71A.12.030,
71A.12.120 and Title 71A RCW. WSR 07-20-050, § 388-845-0910, filed
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9/26/07, effective 10/27/07. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-0910, filed 12/13/05, effective 1/13/06.]

NEW SECTION

WAC 388-845-0920 What is equine therapy? (1) Equine therapy is
the use of horses to provide experiences that support mental health
and emotional well-being.

(2) Services may include horsemanship as part of a therapeutic
team and participation in other activities associated with preparing a
horse for a client's riding lesson.

(3) Equine therapy is available in the CIIBS waiver.

[]

NEW SECTION

WAC 388-845-0930 Who are qualified providers of equine therapy?
(1) The provider of equine therapy must be a certified therapeutic
horseback riding instructor and contracted with DDA to provide this
service.

(2) The provider of equine therapy must have one year of experi-
ence working with individuals with developmental disabilities.

[]

NEW SECTION

WAC 388-845-0940 Are there limits to the equine therapy I may
receive? The following limits apply to your receipt of equine thera-
py:

(1) Support needs for equine therapy are limited to those identi-
fied in your DDA assessment and documented in the person-centered
service plan.

(2) The department requires your behavior specialist's written
recommendation regarding your need for the service. This recommenda-
tion must take into account that the service is expected to complement
the existing behavior support plan to address behavior support needs.

(3) Equine therapy requires prior approval by the DDA regional
administrator or designee.

(4) DDA may require a second opinion by the department-selected
provider.

(5) Equine therapy services must not exceed the CIIBS combined
specialized-hourly services allocation of five thousand dollars per
plan year.

(6) Equine therapy services must not be used to provide hippo-
therapy, which is an occupational therapy service.

(7) The department reserves the right to terminate the authoriza-
tion for service if there is not a demonstrable improvement in behav-
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ior as documented by the contracted equine therapist or other treat-
ment provider.

[]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1100 What are ((behawvioral -health)) stabilization

services - crisis diversion ((bed-serwices))? ( (Behaviorat—heatth))
(1) Crisis diversion ( (bed—servieces) beds are ((short—termemergent
roac1 Adarnd 1 1 o vz a +h o+ v N nroszrl Ao 1 - ~1 1 nt+ Vo A~ 1lacocaonrnand
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‘+ees—are)) available in all five HCBS waivers administered by DDA as

( (pehavieorat—heatth)) a stabilization ((serwviees)) service in accord-

ance with WAC 388-845-1150 through 388-845-1160.

(2) Crisis diversion beds are short-term residential habilitative
supports provided by trained specialists and include direct care, su-
pervision or monitoring, habilitative supports, referrals, and consul-
tation. Crisis diversion beds are available to individuals determined
by DDA to be at risk of institutionalization.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1100, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030 and 2012 c 49. WSR 13-24-045, § 388-845-1100, filed
11/26/13, effective 1/1/14. Statutory Authority: RCW 71A.12.030,
74.08.090 and 2012 c 49. WSR 13-04-005, § 388-845-1100, filed 1/24/13,
effective 2/24/13. Statutory Authority: RCW 71A.12.030, 71A.12.12
[71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-1100,
filed 12/13/05, effective 1/13/06.]

NEW SECTION

WAC 388-845-1101 Where may stabilization services - crisis di-
version be provided? Stabilization services - crisis diversion beds
may be provided in a client's home or a licensed or certified setting.

[]

AMENDATORY SECTION (Amending WSR 13-24-045, filed 11/26/13, effective
1/1/14)

WAC 388-845-1105 Who is a qualified provider of ((behawvieral
health)) stabilization services - crisis diversion ((bed-sexrwviees))?
Providers of ( (behavieoral—healtth)) stabilization services - crisis di-
version ( (bed——sersvieces)) beds must be:

(1) DDA certified residential agencies per chapter 388-101 WAC;

(2) Other department licensed or certified agencies; or

(3) State-—operated ((agemey)) agencies.
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[Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR 13-24-045, §
388-845-1105, filed 11/26/13, effective 1/1/14. Statutory Authority:
RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR
06-01-024, § 388-845-1105, filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1110 What are the limits of ((behawvioral -health))
stabilization services - crisis diversion ((bed-serwiees))? (1) Clin-
ical and support needs for ( (behavieoral—heatth)) stabilization serv-
ices - crisis diversion ( (bed——servieces)) beds are limited to those
identified in the waiver participant's DDA assessment and documented
in the person-centered service plan.

(2) ((Behavierat—heatth)) Stabilization services - crisis diver-
sion ((bed—serviees)) beds are intermittent and temporary. A behavio-
ral health professional may make a recommendation about your need for
( (behaviorat—heatth)) stabilization services — crisis diversion ( (bed
)) beds. DDA determines the duration and amount of ( (behavie—

¥ ++h)) stabilization services - crisis diversion ( (bed—serv—
+ees)) beds you will receive.

(3) The costs of ((behavierat—heatth)) stabilization services -
crisis diversion ((bed——serwviees)) beds do not count toward the dollar
amounts for aggregate services in the basic plus or CIIBS waiver or
the annual allocation in the individual and family services waiver.

(4) Stabilization services - crisis diversion beds are limited to
additional services not otherwise covered under the state plan, in-
cluding EPSDT, but consistent with waiver objectives of avoiding in-
stitutionalization.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1110, filed 2/18/20, effective 3/20/20. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-1110, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-1110, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 §
205 (1) (1), and Title 71A RCW. WSR 10-22-088, § 388-845-1110, filed
11/1/10, effective 12/2/10. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-1110, filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1150 What are ((behawvioral -health)) stabilization
services? (1) ( (Behavteral—heatth)) Stabilization services assist
persons who are experiencing a behavioral health crisis.

(2) ((Behavteral—heatth)) Stabilization services are available in
the basic plus, core, children's intensive in-home behavior support
(CIIBS), individual and family services (IFS), and community protec-
tion waivers.
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(3) A participant may be eligible for ((behavierat—health)) sta-
bilization services if:

(a) A behavioral health professional ((e¥)) and DDA has deter-
mined the participant is at risk of institutionalization or hospitali-
zation; and

(b) The participant needs:

(1) ( (Peositivebehavier support—and—ecensulttatien)) Specialized
habilitation;

(11) ((Speetatizedpsychiatrice services for peoplteage—twenty—one
and—oetder)) Staff and family consultation; or

(11id) ((Behay%@%a%—hea%%h)) grisis diversion (ﬂbed—sefﬁiees

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1150, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-1150, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-1150, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-1150, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 §
205 (1) (1), and Title 71A RCW. WSR 10-22-088, § 388-845-1150, filed
11/1/10, effective 12/2/10. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-1150, filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 13-04-005, filed 1/24/13, effective
2/24/13)

WAC 388-845-1155 Who are qualified providers of ((behavieral
health)) stabilization services? Providers of these ( (behavieralt
kealth)) stabilization services are listed in the rules in this chap-
ter governing the specific services listed in WAC 388-845-1150.

[Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR
13-04-005, § 388-845-1155, filed 1/24/13, effective 2/24/13. Statutory
Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12
RCW. WSR 06-01-024, § 388-845-1155, filed 12/13/05, effective
1/13/06.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-845-1160 Are there ((Ximitatiens)) limits to the ((be-
havieralhealth)) stabilization services that you can receive? (1)
( (EHHrniect—arnd—support—rneeds—TFeor behavierat—heatth)) Stabilization
services are limited to those identified in your DDA assessment and

documented in the person-centered service ( (prantindividuatl support))
plan.

(2) ((Behavteral—heatth)) Stabilization services are intermittent
and ( (temperary)) ninety days or less. ((Fhe—duration—and—amount—of
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(behavierat—heatth)) stabilization services do
not count toward the dollar amounts for aggregate services in the ba-
sic plus or CIIBS waiver or the annual allocation in the IFS waiver.
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[Statutory Authority: 2014 c 139, 2014 ¢ 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-1160, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 and 2012
c 49. WSR 13-24-045, § 388-845-1160, filed 11/26/13, effective 1/1/14.
Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR
13-04-005, § 388-845-1160, filed 1/24/13, effective 2/24/13. Statutory
Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12
RCW. WSR 06-01-024, § 388-845-1160, filed 12/13/05, effective
1/13/06.]

NEW SECTION

WAC 388-845-1161 What is music therapy? (1) Music therapy is
the use of musical interventions to promote the accomplishment of in-
dividualized goals within a therapeutic relationship.

(2) Services may include music improvisation, receptive music
listening, song writing, lyric discussion, music and imagery, music
performance, or other expressive musical forms.

(3) Music therapy is available in the CIIBS waiver.

[]

NEW SECTION

WAC 388-845-1162 Who are qualified providers of music therapy?
(1) Qualified providers of music therapy are agencies or individuals
who are or employ board certified music therapists (MT-BC) as defined
by the certification board for music therapists;

(2) Are contracted with DDA to provide this service; and

(3) Have one year of experience working with individuals with de-
velopmental disabilities.

[]

NEW SECTION

WAC 388-845-1163 Are there limits to the music therapy I may
receive? The following limits apply to your receipt of music therapy:

(1) Support needs for music therapy are limited to those identi-
fied in your DDA assessment and documented in the person-centered
service plan.

(2) The department requires your behavior specialist's written
recommendation regarding your need for the service. This recommenda-
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tion must take into account that the service is expected to complement
the existing behavior support plan to address behavior support needs.

(3) Music therapy requires prior approval by the DDA regional ad-
ministrator or designee.

(4) DDA may require a second opinion by a department-selected
provider.

(5) Music therapy services must not exceed the CIIBS combined
specialized-hourly services allocation of five thousand dollars per
year.

(6) The department reserves the right to terminate the authoriza-
tion for service if there is not a demonstrable improvement in behav-
ior as documented by the certified music therapist or other treatment
provider.

[]

AMENDATORY SECTION (Amending WSR 13-24-045, filed 11/26/13, effective
1/1/14)

WAC 388-845-1505 Who are qualified providers of residential ha-
bilitation services for the core waiver? Providers of residential ha-
bilitation services for participants in the core waiver must be one of
the following:

(1) Individuals contracted with DDA to provide residential sup-
port as a "companion home" provider;

(2) Individuals contracted with DDA to provide training as an
"alternative living provider";

(3) Agencies contracted with DDA and certified per chapter
388-101 WAC;

(4) State-operated living alternatives (SOLA);

(5) Licensed and contracted group care homes, foster homes, child
( (preeing) ) placement agencies or staffed residential homes per chap-
ter ((388—348)) 110-148 WAC.

[Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR 13-24-045, §
388-845-1505, filed 11/26/13, effective 1/1/14. Statutory Authority:
RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR 07-20-050, §
388-845-1505, filed 9/26/07, effective 10/27/07. Statutory Authority:
RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR
06-01-024, § 388-845-1505, filed 12/13/05, effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-845-1607 Can someone who lives with you be your respite
provider? ( (Semeere)) A person who lives with you may be your respite
care provider as long as ((hRe—e¥r——she)) that person is not your primary
care provider and is not ((eemtracted—teo—provide)) providing any other
DSHS paid service to you in the month that person provides respite
care to vou. The ((+imitatiens)) limits listed in WAC 388-845-0111 al-

so apply.
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[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-1607, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 and 2012
c 49. WSR 13-24-045, § 388-845-1607, filed 11/26/13, effective 1/1/14.
Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR
13-04-005, § 388-845-1607, filed 1/24/13, effective 2/24/13.]

AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-1700 What is waiver skilled nursing? (1) Waiver
skilled nursing means long-term, intermittent, and hourly skilled
nursing services consistent with waiver objectives of avoiding insti-
tutionalization.

(2) Waiver skilled nursing services are available in the basic
plus, community protection (CP), core, and individual and family serv-
ices (IFS) wailvers, and are limited to participants age twenty-one and
older unless skilled nursing is authorized as nurse delegation.

(3) Waiver skilled nursing services include nurse delegation
services provided by a registered nurse under WAC 388-845-1170.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-1700, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-1700,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030,
71A.12.120, 2009 ¢ 194, and 2008 c 329 § 205 (1) (i), and Title 71A
RCW. WSR 10-22-088, § 388-845-1700, filed 11/1/10, effective 12/2/10.
Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chap-
ter 71A.12 RCW. WSR 06-01-024, § 388-845-1700, filed 12/13/05, effec-
tive 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1800 What are specialized ((medieal)) equipment and
supplies®? (1) Specialized ((medieat)) equipment and supplies are du-
rable and nondurable medical equipment, or equipment necessary to pre-
vent institutionalization, not available through the medicaid state
plan or are in excess of what is available through the medicaid state
plan benefit which enables individuals:

(a) To increase their abilities to perform their activities of
daily living;

(b) To perceive, control, or communicate with the environment in
which they live; or

(c) On the IFS and CIIBS waiver only, to improve daily function-
ing through sensory integration when prescribed in a written therapeu-
tic plan by the current treating professional.

(2) Specialized eguipment and supplies are available in all DDA
HCBS waivers.

(3) Durable medical equipment and medical supplies are defined in
WAC 182-543-1000 and 182-543-5500 respectively.
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((3r)) (4) Also included are items necessary for life support
and ancillary supplies and equipment necessary to the proper function-
ing of the equipment and supplies described in subsection (1) of this
section.

((#4r)) (5) Specialized ((mediead)) equipment and supplies in-
clude the maintenance and repair of specialized ((medieat)) equipment
not covered through the medicaid state plan.

( (£5)—Speeiatizedmedicaleguipment and suppties—are avairtable—in
at++—PBPbAHEBS—watvers—) )

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1800, filed 2/18/20, effective 3/20/20. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-1800, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-1800, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR 13-04-005, §
388-845-1800, filed 1/24/13, effective 2/24/13. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 § 205 (1) (1),
and Title 71A RCW. WSR 10-22-088, § 388-845-1800, filed 11/1/10, ef-
fective 12/2/10. Statutory Authority: RCW 71A.12.030, 71A.12.120 and
Title 71A RCW. WSR 07-20-050, § 388-845-1800, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-1800, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1805 Who are the qualified providers of specialized
( (medieal)) equipment and supplies? (1) The provider of specialized
( (meedead)) equipment and supplies must be a medical equipment suppli-
er contracted with DDA or ((keawe)) having a state contract as a Title
XIX vendor ( (<))

(2) ((Fer—FFS—entys7)) A provider contracted with DDA as a goods
and services shopper; or

(3) The provider of specialized ((meedead)) equipment and sup-
plies under WAC 388-845-1800(1) (c) ((mas¥t)) may be contracted with DDA
as a provider of specialized goods and services or specialized equip-
ment and supplies for IFS and CIIBS waiver clients only.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1805, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030 and 2012 c 49. WSR 13-24-045, § 388-845-1805, filed
11/26/13, effective 1/1/14. Statutory Authority: RCW 71A.12.030,
71A.12.12 [71A.12.120] and chapter 71A.12 RCW. WSR 06-01-024, §
388-845-1805, filed 12/13/05, effective 1/13/06.]
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AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-1810 Are there limits to the specialized ((medieal))
equipment and supplies you may receive? The following limits apply to
the specialized ((mediead)) equipment and supplies you may receive:

(1) Habilitative support needs for specialized ((medieat)) equip-
ment and supplies are limited to those identified in your DDA person-—
centered assessment and documented in your person-centered service
plan.

(2) Specialized ((medieat)) equipment and supplies require prior
approval by the DDA regional administrator or designee for each au-
thorization.

(3) DDA may require a second opinion by a DDA-selected provider.

(4) Items must be of direct medical or remedial benefit to you
and necessary as a result of your disability.

(5) Medications, personal hvygiene products, supplements, and vi-
tamins are excluded.

(6) The dollar amounts for aggregate services in your basic plus
waiver limit the amount of service you may receive.

(7) The dollar amounts for your annual allocation in your indi-
vidual and family services (IFS) waiver limit the amount of service
you may receive.

(8) Items excluded from specialized equipment and supplies in-
clude nonspecialized recreational or exercise equipment, ((sweh—=as))
including but not limited to trampolines, treadmills, swing sets, and
hot tubs.

(9) Specialized equipment and supplies are limited to additional
services not otherwise covered under the medicaid state plan, includ-
ing EPSDT, but consistent with waiver objectives of avoiding institu-
tionalization.

(10) For a participant on the IFS or CIIBS waiver, specialized
equipment and supplies are limited to those items needed to improve
daily functioning through sensory integration. The item must be in a
written therapeutic plan by the participant's current treating profes-
sional.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-1810, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-1810, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-1810, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-1810, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-1810, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-1810, filed 12/13/05, effective
1/13/06.]

NEW SECTION

WAC 388-845-1870 What are specialized habilitation services?
(1) Specialized habilitation services provide community-based and in-
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dividualized support with the intent of reaching an identified habili-
tative goal in the person-centered service plan.

(2) Service must assist a client to learn or maintain skills in
the category of self-empowerment, safety awareness, self-advocacy, in-
terpersonal effectiveness, effective social communication, appropri-
ate, coping strategies for everyday life changes, managing daily
tasks, or adaptive skills.

(3) Specialized habilitation must promote inclusion in the com-
munity

(4) Specialized habilitation services are available on the basic
plus, IFS, core and CIIBS waivers.

(5) Specialized habilitation, when authorized as a stabilization
service, 1s available on all five HCBS waivers.

[]

NEW SECTION

WAC 388-845-1880 Who are qualified providers of specialized ha-
bilitation services? To provide specialized habilitation services, a
provider must be contracted with DDA for this service, have one year
of experience working with people with a developmental or intellectual
disability, and be one of the following licensed, registered, or cer-
tified professionals:

(1) Certified 1life skills coach;

(2) Individuals with bachelor's, master's, or doctoral degrees in
social work, sociology, psychology, education; child development, ger-
ontology, nursing or other related field; or

(3) In a university internship program for social work, sociolo-
gy, psychology, education, child development, gerontology, sociology,
gerontology, or nursing.

[]

NEW SECTION

WAC 388-845-1890 Are there limits to the specialized habilita-
tion services I may receive? The following limits apply to your re-
ceipt of specialized habilitation services:

(1) Specialized habilitation services are limited to address a
maximum of three goals at a time.

(2) Support needs for specialized habilitation, and must be iden-
tified in your DDA assessment and documented in the person-centered
service plan.

(3) Specialized habilitation services must not exceed:
(a) Four-thousand dollars of your basic plus aggregate funding;

(b) Your IFS annual allocation in combination with other waiver
services;

(c) Fifteen thousand dollars within your total CIIBS aggregate
budget and six thousand dollars emergency funding when eligible per
WAC 388-845-0800 and 388-845-0820.

(4) Specialized habilitation services do not cover education, vo-
cational, skills acguisition training through community first choice,
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behavioral health, ABA, skilled nursing, occupational therapy, physi-
cal therapy, or speech, language, and hearing services that are cov-
ered benefits through the medicaid state plan, including early and pe-
riodic screening, diagnosis, and treatment and part B special educa-
tion services.

(5) Specialized habilitation must not be authorized to clients
enrolled in residential habilitation.

(6) Habilitation plans must be documented as formal plans as out-
lined in the provider's contract.

(7) Specialized habilitation services, not provided as a stabili-
zation service, require prior approval by the DDA regional administra-
tor or designee.

[]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-2000 What is staff and family consultation ((and
training))"? (1) Staff and family consultation ((ard—training)) is
( (prefessienat)) assistance, not covered by the medicaid state plan,
to families or direct service providers to help them meet the individ-
ualized and specific needs of a participant as outlined in the partic-
ipant's person-centered service plan and necessary to improve the par-
ticipant's independence and inclusion in their community.

(2) Staff and family consultation ((amd—training)) 1is available
in all DDA HCBS waivers.

(3) Staff and family consultation ( (amd—training)) 1is consulta-
tion and guidance to a staff member or family member about one or more
of the following:

(a) Health and medication monitoring to track and report to
healthcare provider;

(b) Positioning and transfer;

(c) Basic and advanced instructional techniques;

(d) ( (Pesitivebehavier—support)) Consultation with potential re-
ferral resources;

(e) Augmentative communication systems;

(f) Diet and ((awEeritien)) nutritional guidance;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interacting
with the participant;

(1) Environmental ((safety)) consultation;

(jJ) Assistive technology safety; ((ard))

(k) Consultation to an existing plan of care; and

(1) For the basic plus, IFS, and CIIBS waivers only, individual
and family counseling.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-2000, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-2000, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-2000, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-2000, filed 11/26/13, effective 1/1/14. Statutory
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Authority: RCW 71A.12.030, 74.08.090 and 2012 c 49. WSR 13-04-005, §
388-845-2000, filed 1/24/13, effective 2/24/13. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 § 205 (1) (1),
and Title 71A RCW. WSR 10-22-088, § 388-845-2000, filed 11/1/10, ef-
fective 12/2/10. Statutory Authority: RCW 71A.12.030, 71A.12.120 and
Title 71A RCW. WSR 07-20-050, § 388-845-2000, filed 9/26/07, effective
10/27/07. Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120]
and chapter 71A.12 RCW. WSR 06-01-024, § 388-845-2000, filed 12/13/05,
effective 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-2005 Who is a qualified provider of staff and family
consultation ((amd—training))? To provide staff and family consulta-
tion ((emd—training)), a provider must be contracted with DDA and be
one of the following licensed, registered, or certified professionals:

(1) Audiologist;

Licensed practical nurse;

Marriage and family therapist;

Mental health counselor;

Occupational therapist;

Physical therapist;

Registered nurse;

Sex offender treatment provider;

Speech-language pathologist;

) Social worker;

) Psychologist;

) Certified American sign language instructor;

) Nutritionist;
)
9
)
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Counselors registered or certified in accordance with chap-
RCW;
Certified dietician;

(16) Recreation therapist registered in Washington and certified
by the national council for therapeutic recreation;

(17) Providers listed in WAC 388-845-05060 and contracted with DDA
to provide CIIBS intensive services;

(18) Certified music therapist (for CIIBS only);

(19) Psychiatrist;

(20) Professional advocacy organization; or

(21) Teacher certified under chapter 181-79A WAC.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-2005, filed 2/18/20, effective 3/20/20. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-2005, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-2005, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 74.08.090, 74.09.520, and 2012 c 49. WSR 12-16-095, §
388-845-2005, filed 8/1/12, effective 9/1/12. Statutory Authority: RCW
71A.12.030, 71A.12.120, 2009 c 194, and 2008 c 329 § 205 (1) (1), and
Title 71A RCW. WSR 10-22-088, § 388-845-2005, filed 11/1/10, effective
12/2/10. Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title 71A
RCW. WSR 07-20-050, § 388-845-2005, filed 9/26/07, effective 10/27/07.
Statutory Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chap-
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ter 71A.12 RCW. WSR 06-01-024, § 388-845-2005, filed 12/13/05, effec-
tive 1/13/06.]

AMENDATORY SECTION (Amending WSR 20-05-080, filed 2/18/20, effective
3/20/20)

WAC 388-845-2010 Are there limits to the staff and family con-
sultation ((and—training)) you may receive? (1) Staff and family con-
sultation ((ame—training)) are limited to supports identified in your
DDA assessment and documented in the person-centered service plan.

(2) Expenses to the family or provider for room and board or at-
tendance, including registration, at conferences are excluded as a
service under staff and family consultation ( (apre—traininyg)).

(3) The dollar amounts for aggregate service in your basic plus
waiver or the dollar amount of the annual allocation in your individu-
al and family services (IFS) waiver limit the amount of staff and fam-
ily consultation ((apd—treinirg)) yoOu may receive.

(4) Under the basic plus waiver, individual and family counseling
is limited to family members who:

(a) Live with the participant; and

(b) Have been assaulted by the participant and the assaultive be-
havior was:

(1) Documented in the participant's person-centered service plan;
and

(ii) Addressed in the participant's positive behavior support
plan or therapeutic plan.

(5) Staff and family consultation ( (ame—training)) does not pro-
vide training or consultation necessary to meet a provider's or
staff's contractual licensing or certification requirements or to com-
plete the necessary functions of their job.

[Statutory Authority: RCW 71A.12.030 and 71A.12.120. WSR 20-05-080, §
388-845-2010, filed 2/18/20, effective 3/20/20. Statutory Authority:
RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart G. WSR 18-14-001, §
388-845-2010, filed 6/20/18, effective 7/21/18. Statutory Authority:
2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 71A.12.030, and
71A.12.120. WSR 16-17-009, § 388-845-2010, filed 8/4/16, effective
9/4/16. Statutory Authority: RCW 71A.12.030 and 2012 c 49. WSR
13-24-045, § 388-845-2010, filed 11/26/13, effective 1/1/14. Statutory
Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-2010, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-2010, filed 12/13/05, effective
1/13/06.]

NEW SECTION

WAC 388-845-2145 What are therapeutic adaptations? (1) Thera-
peutic adaptions are modifications to an existing room in the waiver
participant's current home and are necessary to reduce or eliminate
environmental sensory stressors, enable effective social support, or
give a sense of control to the waiver participant in order for a ther-
apeutic plan to be implemented.
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(2) Therapeutic adaptions include on-time room modifications not
related to physical accessibility such as:
Noise reduction or enhancement;
Lighting adjustment;
Wall softening;
Anchored and nonremovable tactile accents; or
Anchored and nonremovable visual accents.

® 0 Q00w

NEW SECTION

WAC 388-845-2150 Who is a qualified provider of therapeutic
adaptations? (1) A qualified provider of therapeutic adaptations is a
person who is contracted with DDA and:

(a) A registered contractor per chapter 18.27 RCW and licensed
and bonded to perform the specific type of work they are providing; or

(b) A medical equipment supplier with a state contract as a Title
XIX wvendor.

(2) A qualified provider of therapeutic adaptations may also be
someone who 1s contracted with DDA as:

(a) A purchasing goods and services contractor; or

(b) A CIIBS goods and services contractor.

NEW SECTION

WAC 388-845-2155 Are there limits to the therapeutic adaptations
I may receive? The following limits apply to your receipt of thera-
peutic adaptations:

(1) Therapeutic adaptations are limited to one adaptation request
every five waiver years.

(2) Funding is limited to the aggregate budget in the basic plus
and IFS waiver or fifteen thousand dollars on the CIIBS waiver.

(3) Modifications may not add square footage to the home or con-
vert nonliving space into living space.

(4) The department requires a written recommendation by a behav-
ioral health provider, occupational therapist, or physical therapist
within the waiver participant's current therapeutic plan.

(5) Therapeutic adaptations are limited to items not otherwise
covered under the state plan, including EPSDT, but consistent with
waiver objectives of avoiding institutionalization.

(6) Therapeutic adaptations require prior approval by the DDA re-
gional administrator or designee.

(7) Therapeutic adaptations are limited to those identified in
the client's person-centered service plan.

[]
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AMENDATORY SECTION (Amending WSR 18-14-001, filed 6/20/18, effective
7/21/18)

WAC 388-845-3070 What happens if you do not sign your person-
centered service plan? (1) If you do not sign your initial person-
centered service plan (PCSP), DDA must not provide waiver services to
you until you sign the PCSP.

(2) If you do not sign your PCSP and it is a reassessment or re-
view, DDA will:

(a) Continue providing services identified in your current PCSP
until the end of the notice period under WAC 388-825-105; and

(b) Return your PCSP to you for your signature.

(3) If you do not return your signed PCSP within two months of
your reassessment or review, DDA ((m@st)) may terminate your services.

(4) Your appeal rights are under:

(a) WAC 388-845-4000; and

(b) WAC 388-825-120 through 388-825-165.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Sub-
part G. WSR 18-14-001, § 388-845-3070, filed 6/20/18, effective
7/21/18. Statutory Authority: 2014 ¢ 139, 2014 ¢ 166, 2015 3rd sp.s. cC
4, RCW 71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-845-3070,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 ¢ 49. WSR 13-24-045, § 388-845-3070, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c¢
49. WSR 13-04-005, § 388-845-3070, filed 1/24/13, effective 2/24/13.
Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-3070, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-3070, filed 12/13/05, effective
1/13/06.]

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 388-845-0300 What are adult family home (AFH)
services?

WAC 388-845-0305 Who is a qualified provider of AFH
services?

WAC 388-845-0310 Are there limits to the AFH services I
can receive?

WAC 388-845-0400 What are adult residential care (ARC)
services?

WAC 388-845-0405 Who is a qualified provider of ARC
services?

WAC 388-845-0410 Are there limits to the ARC services I
can receive?

WAC 388-845-0700 What are community guide services?

WAC 388-845-0705 Who may be a qualified provider of

community guide services?
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WSR 21-06-032
EMERGENCY RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed February 23, 2021, 2:27 p.m., effective February 23, 2021, 2:27 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to align truancy
timelines for alternative learning experience (ALE) settings with re-
vised timelines in the non-ALE setting. The office of superintendent
of public instruction (OSPI) established truancy requirements in ALE
aligned with truancy requirements of non-ALE settings set to take ef-
fect January 1, 2021. OSPI has since filed an emergency rule in Novem-
ber 2020 (WAC 392-401A-035, WSR 20-17-086) modifying these require-
ments for the non-ALE setting until March 1, 2021, and again in Febru-
ary 2021 modifying these requirements for the non-ALE setting until
the 2021-22 school year in response to the COVID-19 pandemic. This re-
vision aligns ALE timelines with those in non-ALE settings.

Citation of Rules Affected by this Order: Amending WAC
392-550-040.

Statutory Authority for Adoption: RCW 28A.232.010, 28A.232.030.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: The COVID-19 pandemic has required that
many school districts shift their instructional models in school year
2020-21, either completely or partially, in order to ensure the safety
of their students, staff, and communities. The immediate adoption of
this emergency rule is therefore necessary for the preservation of the
public health, safety, and general welfare in order to support dis-
tricts in implementing remote learning and support students in access
learning. By extending the period before districts are required to im-
plement truancy protocols in ALE settings, OSPI intends to provide
districts additional time to refine their student tracking and engage-
ment processes and continue to attempt to engage families in a similar
fashion as in the non-ALE setting.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 22, 2021.

Chris P. S. Reykdal
State Superintendent
of Public Instruction
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AMENDATORY SECTION (Amending WSR 20-15-062, filed 7/10/20, effective
8/10/20)

WAC 392-550-040 Truancy. (1) This section provides the process
for determining truancy, required interventions, and a threshold for
filing a truancy petition for students enrolled in alternative learn-
ing experience courses. Beginning ((Jemgary—3++—=262%)) with the 2021-22
school year, this process should be used in place of the thresholds
provided in RCW 28A.225.030. All other requirements of compulsory at-
tendance outlined in chapter 28A.225 RCW apply.

(2) If a child required to attend school under RCW 28A.225.010
fails to meet the contact requirements of an alternative learning ex-
perience under this chapter without valid justification, the school
district or charter school in which the child is enrolled must perform
the following procedures:

(a) (1) The school district or charter school must inform the
child's parent by a notice through direct personal contact whenever
the child has failed to make weekly contact without valid justifica-
tion.

(ii) The notice must inform the parent of the potential conse-
quences of additional missed weekly contacts.

(11i) The school district or charter school must ensure that this
notification is in a language the parents understand, which may re-
guire language assistance for parents with limited-English proficiency
under Title VI of the Civil Rights Act of 1964.

(b) (1) After the second consecutive week of missed contact with-
out valid justification or third cumulative week of missed contact
without valid justification, the school district or charter school
must schedule a conference with the parent and child to discuss the
missed contact, administer a screener, and develop a data-based inter-
vention plan to reduce the child's missed contacts.

(ii) The purpose of the conference is to understand the underly-
ing reasons for the missed contact and to develop an intervention plan
to address them.

(iii) In middle school and high school, the conference must in-
clude the application of the Washington assessment of the risks and
needs of students (WARNS), or other screener that identifies barriers
to attendance, by a school district's designee under RCW 28A.225.026.

(iv) The conference may take place in-person, by phone, or
through interactive video communication.

(v) The conference must take place within one calendar week.

(vi) If the child's parent does not attend the scheduled confer-
ence, the conference may be conducted with the student and school of-
ficial. The parent must be notified of the steps to be taken to elimi-
nate the child's missed weekly contacts.

(3) (a) (1) If the actions performed under subsection (2) of this
section are not successful in substantially reducing an enrolled stu-
dent's missed weekly contacts without valid justification, the school
district or charter school must file a petition and supporting affida-
vit for a civil action with the juvenile court alleging a violation of
RCW 28A.225.010 by the parent, the child, or the parent and the child.

(ii) The petition must be filed no later than the fifth consecu-
tive or sixth cumulative missed weekly contact without valid justifi-
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cation. The petition may be filed earlier and it may include the stu-
dent's previous history of unexcused absences.

(b) A petition filed under this section must include the support-
ing documentation as provided in RCW 28A.225.030(1).

(c) For nonresident students, the petition must be filed in the
county juvenile court that is most accessible for the student and pa-
rent. When determining the appropriate county court in which to file a
truancy petition for nonresident students, the following must be con-
sidered:

(1) Proximity to the student or parents' primary place of resi-
dence;

(ii) The guidance from the juvenile court closest to the student
or parents' primary place of residence; and

(iii) Preference stated by the student or parent, if communica-
tion with the parent(s) has been established.

(4) The petition must follow the requirements of RCW 28A.225.035.

(5) (a) Pursuant to RCW 28A.225.035, the petition must be stayed
and the child and the child's parents must be referred to a community
truancy board or other coordinated means of intervention.

(b) The school district or charter school offering alternative
learning experience course(s), or program designee, is responsible for
coordinating with the juvenile court to determine whether a community
truancy board is the best intervention for the child or if another co-
ordinated means of intervention will be more likely to support the
student to return to school.

[Statutory Authority: Chapter 28A.232 RCW and RCW 28A.232.030. WSR
20-15-062, § 392-550-040, filed 7/10/20, effective 8/10/20.]
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WSR 21-06-033
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-17—Filed February 23, 2021, 4:30 p.m., effective February 24, 2021, 6:00 a.m.]

Effective Date of Rule: February 24, 2021, 6:00 a.m.

Purpose: The purpose of this rule making is to provide for treaty
Indian fishing opportunity in the Columbia River while protecting sal-
mon listed as threatened or endangered under the Endangered Species
Act (ESA). This rule making implements federal court orders governing
Washington's relationship with treaty Indian tribes and federal law
governing Washington's relationship with Oregon.

Citation of Rules Affected by this Order: Repealing WAC
220-359-02000L; and amending WAC 220-359-020.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2018-2027 United States v. Oregon Management
Agreement (February 26, 2018) (Doc. No. 2607-1). Northwest Gillnetters
Ass'n v. Sandison, 95 Wn.2d 638, 628 P.2d 800 (1981); Washington fish
and wildlife commission policies concerning Columbia River fisheries;
40 Stat. 515 (Columbia River Compact).

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This rule is consistent with actions of
Columbia River Compact hearings on January 26 and February 23, 2021.
Conforms state rules with tribal rules. There is insufficient time to
promulgate permanent regulations.

The Yakama, Warm Springs, Umatilla, and Nez Perce Indian tribes
have treaty fishing rights in the Columbia River and inherent sover-
eign authority to regulate their fisheries. Washington and Oregon also
have some authority to regulate fishing by treaty Indians in the Co-
lumbia River, authority that the states exercise jointly under the
congressionally ratified Columbia River Compact. Sohappy v. Smith, 302
F. Supp. 899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision of the
federal courts. A court order sets the current parameters. United
States v. Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting
2018-2027 United States v. Oregon Management Agreement (February 26,
2018) (Doc. No. 2607-1). Some salmon and steelhead stocks in the Co-
lumbia River are listed as threatened or endangered under the federal
ESA. On February 23, 2018, the National Marine Fisheries Service is-
sued a biological opinion under 16 U.S.C. § 1536 that allows for some
incidental take of these species in the fisheries as described in the
2018-2027 U.S. v. Oregon Management Agreement.

Columbia River fisheries are monitored very closely to ensure
consistency with court orders and ESA guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively by emer-
gency rule. As required by court order, the Washington (WDFW) and Ore-
gon (ODFW) departments of fish and wildlife convene public hearings
and invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302 F. Supp.
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at 912. WDFW and ODFW then adopt regulations reflecting agreements
reached.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 1, Amended 0, Repealed 1; Federal Rules or Standards: New 1,
Amended 0, Repealed 1; or Recently Enacted State Statutes: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 23, 2021.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-359-02000M Columbia River salmon seasons above Bonne-
ville Dam. Notwithstanding the provisions of WAC 220-359-010, WAC
220-359-020, WAC 220-359-030, and WAC 220-359-090, it is unlawful for
a person to take or possess salmon, steelhead, sturgeon, shad, carp,
catfish, walleye, bass, or yellow perch taken for commercial purposes
in Columbia River Salmon Management and Catch Reporting Areas 1F, 1G,
and 1H. However, those individuals possessing treaty fishing rights
under the Yakima, Warm Springs, Umatilla, and Nez Perce treaties may
fish for salmon, steelhead, sturgeon, shad, carp, catfish, walleye,
bass, or yellow perch under the following provisions:

(1) Open Areas: SMCRA 1F (Bonneville pool only)

(a) Season: 6 AM Monday, March 1, 2021 to 6 PM Friday, March 5,
2021

(b) Gear: Gillnets with no minimum mesh size restriction.

(c) Allowable sale: Salmon (any species), steelhead, shad, yellow
perch, bass, walleye, catfish, and carp may be sold or retained for
subsistence. Sturgeon from 38 to 54 inches fork length in Bonneville
pool may be sold or kept for subsistence purposes.

(d) Standard river mouth and dam sanctuary closures remain in
place for this gear.

(2) Open Areas: SMCRA 1H (John Day pool only)

(a) Season: 6 AM Wednesday, February 24, 2021 to 6 PM Friday,
February 26, 2021

(b) Gear: Gillnets with no minimum mesh size restriction.

(c) Allowable sale: Salmon (any species), steelhead, shad, yellow
perch, bass, walleye, catfish, and carp may be sold or retained for
subsistence. Sturgeon from 43 to 54 inches fork length in John Day
pool may be sold or kept for subsistence purposes.

(d) Standard river mouth and dam sanctuary closures remain in
place for this gear.

(3) Open Areas: SMCRA 1F, 1G, 1H (Zone 6)
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(a) Season: Immediately to 6 PM Friday, March 19, 2021.

(b) Gear: Hoop nets/bag nets, dip nets, and rod and reel with
hook and line.

(c) Allowable sale: Salmon (any species), steelhead, shad, yellow
perch, bass, walleye, catfish, and carp may be sold or retained for
subsistence. Sturgeon from 38 to 54 inches fork length in the Bonne-
ville Pool and sturgeon from 43 to 54 inches fork length in The Dalles
and John Day Pools may be sold or kept for subsistence purposes. Stur-
geon within the legal-size limit and caught in the platform and hook
and line fishery may only be sold if caught during the open period and
open pool of an open gillnet fishery.

(d) Standard river mouth and dam sanctuary closures remain in
place for this gear

(4) 24-hour quick reporting is required for Washington wholesale
dealers for all areas as provided in WAC 220-352-315, except that all
landings from treaty fisheries described above must be reported within
24-hours of completing the fish ticket (not 24-hours after the period
concludes) .

(5) Fish caught during the open period may be sold after the pe-
riod concludes.

[]

REPEALER

The following section of the Washington Administrative Code 1is
repealed effective 6:00 a.m. February 24, 2021:

WAC 220-359-02000L Columbia River salmon seasons above
Bonneville Dam. (21-12)
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WSR 21-06-036
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed February 24, 2021, 8:10 a.m., effective February 25, 2021]

Effective Date of Rule: February 25, 2021.

Purpose: The department is enacting WAC 388-845-2019 on an emer-
gency basis to make temporary modifications to developmental disabili-
ties administration's (DDA) home and community based services (HCBS)
waivers in order to control the spread of the COVID-19 virus and meet
immediate health and safety needs. This is the fourth emergency filing
on WAC 388-845-2019, and the language in this fourth filing is identi-
cal to that of the third emergency filed as WSR 20-22-035. However,
language in this filing and the third emergency filing differs sub-
stantively from the first and second emergency filings because DDA 1is
progressing through the permanent rule-making process and has received
feedback that has resulted in changes to rule language.

Citation of Rules Affected by this Order: New WAC 388-845-2019.

Statutory Authority for Adoption: RCW 34.05.350, 71A.12.030.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Enacting this rule on an emergency ba-
Sis 1is necessary to address effects of the COVID-19 outbreak, and it
is in the public interest to do so as following notice and comment re-
quirements in the permanent rule-making process would delay temporary
changes intended to help clients avoid disruptions in service. The
changes in this emergency filing are necessary to implement temporary
changes to the HCBS waivers as approved by the Centers for Medicare
and Medicaid Services (CMS) in an Appendix K. The changes in this rule
address the effects of COVID-19 on clients, providers, and DDA staff
by temporarily doing the following: Suspending limits on respite serv-
ices; permitting the state to exceed the budget for some DDA waivers;
allowing assistive technology to be available on all waivers; permit-
ting waiver services to be provided remotely when needed; expanding
settings where some services can be provided to clients who are quar-
antined or hospitalized; and other changes.

An Appendix K is a standalone appendix that may be utilized by
states during emergency situations to request amendment to approved
1915 (c) waivers. It includes actions that states can take under the
existing section 1915(c) home and community-based waiver authority in
order to respond to an emergency. DDA's currently-approved Appendix K
expires February 28, 2021. If CMS approves an additional Appendix K,
DDA plans to file a fifth emergency to reflect the changes that would
be approved in that Appendix K waiver.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.
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Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 0, Repealed O.

Date Adopted: February 18, 2021.

Katherine I. Vasquez
Rules Coordinator

SHS-4794 .4

NEW SECTION

WAC 388-845-2019 What modifications to waiver services apply
during the COVID-19 outbreak? (1) Notwithstanding any contrary re-
gquirement under this title, changes under this section to DDA's home
and community-based waivers are effective immediately and necessary to
respond to managing the COVID-19 outbreak. All changes require prior
approval by the DDA field services director or designee and will be
assessed on a case-by-case basis. Once the emergency declaration re-
garding COVID-19 is expired, this rule will no longer be applicable,
and allowances approved in this rule must end.

(2) The following changes to waiver services are temporary, ef-
fective immediately, and necessary to respond to managing the COVID-19
outbreak.

(a) Limits to the number of respite hours a client may receive
that are generated in the CARE assessment are temporarily suspended.
The amount of respite hours a client may receive are determined by
DDA.

(b) The basic plus, CIIBS, and individual and family services
walver aggregate budgets may be exceeded for COVID-19-related health
and safety needs.

(c) Respite provided out-of-state may be provided in excess of
thirty days.

(d) Community guide and community engagement may be provided to
more than one client at a time.

(e) Staff and family consultation may be provided to more than
one client at a time.

(f) Assistive technology is available on all five waiver programs
when a waiver participant requires a basic technology in order to re-
ceive waiver-funded remote supports during the COVID-19 outbreak. As-
sistive technology is only available to the participant when access to
technologies through other resources is not possible. Technology in-
cludes, tablets, switches, telephones, or other devices necessary for
the client to receive remote supports from the waiver service provid-
er.

(g) If transportation is necessary to prevent illness or meet a
client's immediate health and safety needs, waiver transportation
services may be used to travel to a place where the client will not be
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receiving waiver services (e.g., transportation to a family member's
home) .

(h) All waiver services except goods may be offered remotely by
providers when travel to the waiver participant is not possible due to
COVID-19 infection or exposure.

(3) If a client is displaced from their home because of gquaran-
tine or hospitalization, or if a provider is unavailable due to ill-
ness or business closure, the following waiver services may be provi-
ded in a hotel, shelter, church, other facility-based setting, or the
home of a direct-care worker when those supports are not available
through the medicaid state plan or another legally liable funding
source:

Residential habilitation;

Respite care;

Positive behavior support;

Staff and family consultation;

Behavioral health stabilization- positive behavior support;
Behavioral health stabilization- crisis diversion beds;
Nurse delegation; and

Skilled nursing.

Positive behavior support and staff and family consultation
may be provided in an acute care setting such as a hospital or short-
term institutional setting if:

(a) DDA determines that no other alternatives are available and a
nonintegrated setting is the only setting available to meet the cli-
ent's health and safety needs;

(b) The waiver service provider is not otherwise funded by anoth-
er resource; and

(c) The waiver services do not duplicate services already availa-
ble in that setting.

(5) The following changes to waiver service provider qualifica-
tions are temporary, effective immediately, and necessary to respond
to managing the COVID-19 outbreak.

(a) Staff and family consultation may include emergency prepared-
ness consultation support from a provider trained in emergency manage-
ment or a similar field with a current DDA contract.

(b) Respite care may be provided by currently contracted positive
behavior support providers.

(6) Specialized medical equipment and supply, specialized equip-
ment and supply, and assistive technology provider types may include
the use of a purchase card and community choice guides when supply or
cost impacts occur due to COVID-109.

(7) The following changes to level-of-care evaluations and re-
evaluations for waiver participants are temporary, effective immedi-
ately, and necessary to respond to managing the COVID-19 outbreak.

(a) A client's services may continue and the level-of-care reas-
sessment may be postponed up to one year if due to illness or gquaran-
tine:

SISO HODO O Q0w

~

(1) The client, their representative, or a DDA employee are un-
able to participate in the reassessment; or

(ii) There is insufficient time for the case manager to complete
the annual reassessment paperwork.

(b) On a case-by-case basis, the time limit for approving a cli-
ent's expired person-centered service plan may be extended if:

(1) The plan currently meets the client's needs; and

(ii) Monthly remote or telephonic monitoring is provided to en-
sure the plan continues to meet the client's needs.
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(c) Telephonic assessments may occur in place of face-to-face as-
sessments on a case-by-case basis. An initial assessment may be con-
ducted telephonically when needed to prevent potential exposure rela-
ted to COVID-19.

(d) For initial CARE assessments, employees may complete the as-
sessment and person-centered service plan via the telephone or other
electronic means and then do a brief in-person visit before moving the
assessment to current.

(e) If the previsit gquestionnaire response indicates it is not
safe to do an in-person visit, services can be authorized prior to an
in-person visit occurring.

(f) A person-centered service plan, or revisions to a person-cen-—
tered service plan, may be approved with a retroactive approval date
for service needs identified to mitigate harm or risk directly related
to COVID-19 impacts. Telephonic (or other information technology medi-
um) assessments may occur when the assessment cannot occur due to im-
pacts of COVID-19.

(8) CIIBS waiver quarterly face-to-face meeting requirement may
be provided telephonically when a face-to-face meeting cannot occur
due to client or client representative health concerns or staffing
availability.

[]
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WSR 21-06-039
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 21-19—Filed February 24, 2021, 12:30 p.m., effective February 24, 2021, 12:30 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Columbia River commercial smelt fishery.

Citation of Rules Affected by this Order: Repealing WAC
220-358-06000D; and amending WAC 220-358-060.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020, and
77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This rule sets a limited Columbia River
commercial fishery for eulachon smelt. The regulation is consistent
with a conservative research-level fishery, reduced from the level-one
fishery as described in the "Washington and Oregon Eulachon Management
Plan" for the Columbia River. The expected return of eulachon to the
Columbia River in 2021 is expected to be similar in magnitude to the
run in 2020. The fishery serves as an important test fishery to moni-
tor run strength and timing and to collect biological data. National
Oceanic and Atmospheric Association fisheries concurs that a limited
fishery is consistent with recovery of eulachon smelt. Rule is consis-
tent with Columbia River Compact action of January 26 and February 24,
2021. There is insufficient time to adopt permanent regulations.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 24, 2021.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-358-06000D Commercial fisheries—Columbia River below
Bonneville Dam—Smelt. Notwithstanding the provisions of WAC
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220-358-060, the Columbia River and Washington tributaries are closed
to fishing for eulachon smelt except as provided below:

Open Dates: Immediately through March 11, 2021, open Monday's and
Thursday's only, 5:00 a.m. to 5:00 p.m. (12-hour periods).

Open Area: Columbia River - SMCRA 1A, 1B, 1C.

Gear: It is unlawful to use anything other than gillnets. Gill-
nets must meet the following specifications per WAC 220-358-060: mesh
size not to exceed 2 inches stretch measure; not to exceed 1,500 feet
in length along the cork line.

Use of monofilament nets is permissible.

Allowable sales: Smelt.

Other: 24-hour quick-reporting is required for Washington whole-
sale dealers, as provided in WAC. 220-352-315.

Multi-Net Rule: Nets not specifically authorized for use in this
fishery may be onboard the vessel if properly stored. A properly stor-
ed net is defined as a net on a drum that is fully covered by a tarp
(canvas or plastic) and bound with a minimum of ten revolutions of
rope with a diameter of 3/8 (0.375) inches or greater.

[]

Reviser's note: The typographical errors in the above section occurred in the copy filed by the
agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of Washington Administrative Code is re-
pealed effective March 12, 2021:

WAC 220-358-06000D Commercial fisheries—Columbia River
below Bonneville Dam—Smelt.
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WSR 21-06-044
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-20—Filed February 25, 2021, 8:13 a.m., effective February 25, 2021, 8:13 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this emergency rule is to open recrea-
tional crab seasons in Marine Area 2 north of Point Chehalis and Ma-
rine Area 2-2 (Grays Harbor).

Citation of Rules Affected by this Order: Repealing WAC
220-330-04000W; and amending WAC 220-330-040.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Based on recent marine toxin test re-
sults, the Washington department of health (DOH) has determined that
Dungeness crab are safe for human consumption in that portion of Ma-
rine Area 2 north of Point Chehalis and in Marine Area 2-2 (Grays Har-
bor) and recommends that sport crab fishing can reopen. In addition,
DOH recommends that sport crab fishing remain closed in Marine Area 1,
the portion of Marine Area 2 between Point Chehalis and Leadbetter
Point and Marine Area 2-1 (Willapa Bay). There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New
11, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 24, 2021.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-330-04000X Crab—Areas and seasons Notwithstanding the
provisions of WAC 220-330-040 effective Immediately, until further no-
tice, recreational crab seasons in waters of Marine Area 1,2, and 2-1
shall be modified as follows. All other provisions of WAC 220-330-040
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not addressed herein remain in effect unless otherwise amended by
emergency rule:

(1) Effective immediately until further notice, it is unlawful to
fish for Dungeness crab in Marine Area 1 and that portion of Marine 2
from Point Chehalis to Leadbetter Point, including Marine Area 2-1
(Willapa Bay.)

(2) Effective immediately it is unlawful to set, maintain, oper-
ate, or possess in those waters listed in subsections (1) of this sec-
tion, any baited or unbaited shellfish pots or ring nets for any rea-
son.

[]

Reviser's note: The typographical errors in the above section occurred in the copy filed by the
agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of Washington Administrative code is re-
pealed:

WAC 220-330-04000W Crab—Areas and seasons. (20-271)
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WSR 21-06-051
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-19—Filed February 25, 2021, 1:12 p.m., effective March 1, 2021]

Effective Date of Rule: March 1, 2021.

Purpose: The purpose of this emergency rule is to set initial
recreational spring Chinook seasons for the Columbia River, from the
mouth to the Hwy. 395 Bridge at Pasco. This rule also aligns salmon
and steelhead daily limits in Deep River (Wahkiakum Co.) with adjacent
waters of the mainstem Columbia when recreational salmon seasons are
open in those adjacent waters.

Citation of Rules Affected by this Order: Repealing WAC
220-312-06000D; and amending WAC 220-312-030 and 220-312-060.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Sets the 2021 spring recreational sal-
mon season in the Columbia River from Buoy 10 upstream to the Oregon/
Washington border, including shad and hatchery steelhead. ESA impacts
for wild fish are available to recreational fisheries in order to ac-
cess hatchery fish. The fishery is consistent with the U.S. v. Oregon
Management Agreement and the associated biological opinion. Conforms
Washington state rules with Oregon state rules. Regulation is consis-
tent with compact action of February 23, 2021.

Washington and Oregon jointly regulate Columbia River fisheries
under the congressionally ratified Columbia River Compact. Four Indian
tribes have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an opportunity
to take a fair share of the available fish, and the states must manage
other fisheries accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D.
Or. 1969). A court order sets the current parameters. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2018-2027 United
States v. Oregon Management Agreement (February 26, 2018) (Doc. No.
2607-1) . Some salmon and steelhead stocks in the Columbia River are
listed as threatened or endangered under the federal Endangered Spe-
cies Act (ESA). On February 23, 2018, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536 that allows
for some incidental take of these species in the fisheries as descri-
bed in the 2018-2027 U.S. v. Oregon Management Agreement.

Some Columbia River Basin salmon and steelhead stocks are listed
as threatened or endangered under the federal ESA. The Washington and
Oregon fish and wildlife commissions have developed policies to guide
the implementation of such biological opinions in the states' regula-
tion of nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very closely to
ensure compliance with federal court orders, the ESA, and commission
guidelines. Because conditions change rapidly, the fisheries are man-
aged almost exclusively by emergency rule. Representatives from the
Washington (WDFW) and Oregon (ODFW) departments of fish and wildlife
convene public hearings and take public testimony when considering
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proposals for new emergency rules. WDFW and ODFW then adopt regula-
tions reflecting agreements reached. There is insufficient time to
promulgate permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 2,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 24, 2021.

Amy H. Windrope
for Kelly Susewind
Director

NEW SECTION

WAC 220-312-06000H Freshwater exceptions to statewide rules—Co-
lumbia. Effective March 1 through May 5, 2021, the provisions of WAC
220-312-060 regarding Columbia River salmon and steelhead seasons from
the mouth (Buoy 10) to the Hwy. 395 Bridge at Pasco, and shad seasons
from the mouth to the Bonneville Dam, shall be modified as described
below. All other provisions of WAC 220-312-060 not addressed herein
remain in effect unless otherwise amended by emergency rule:

(1) From a true north-south line through Buoy 10, upstream to a
deadline marker on the Oregon bank (approximately four miles down-
stream from Bonneville Dam Powerhouse One) in a straight line through
the western tip of Pierce Island to a deadline marker on the Washing-
ton bank at Beacon Rock.

a. Fishing for salmon or steelhead from a vessel is prohibited in
the area of the mainstem Columbia River between boundary lines as de-
scribed and includes all of Carrolls Channel: Downstream boundary is
defined as from a point on the Washington shore projected through Dol-
phin Marker J (near Shipping Terminal 9), southerly across the Colum-
bia River to Columbia Park Boat Ramp in Rainier, Oregon. Upstream
boundary is defined as from a point on the Washington Shore projected
through Cottonwood Island Dike Light "31", southerly across the Colum-
bia River to a deadline marker on the Oregon shore. Carrolls Channel
is defined as waters beginning at the upstream end of Cottonwood Is-
land downstream to the Cowlitz and Columbia River confluence

b. Salmon and steelhead: Effective March 1 through April 4, 2021:
Daily limit is 6, no more than 2 adults may be retained of which no
more than 1 may be an adult Chinook. Release all salmon other than
hatchery Chinook.

c. Shad: Effective March 1 through April 4, 2021: No min. size.
No daily limit.
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(2) From a deadline marker on the Oregon bank (approximately four
miles downstream from Bonneville Dam Powerhouse One) in a straight
line through the western tip of Pierce Island to a deadline marker on
the Washington bank at Beacon Rock upstream to Bonneville Dam:

a. Closed to angling from a floating device or by any method ex-
cept hand-cast lines from shore.

b. Salmon and steelhead: Effective March 1 through April 4, 2021:
Daily limit is 6, no more than 2 adults may be retained of which no
more than 1 may be an adult Chinook. Release all salmon other than
hatchery Chinook.

c. Shad: Effective March 1 through April 4, 2021: No minimum
size. No daily limit.

(3) From Bonneville Dam to The Dalles Dam: Salmon and steelhead:

a. Effective March 1 through March 15, 2021: Daily limit is 2.
Release all salmon.

b. Effective March 16 through May 5, 2021: Daily limit is 6, no
more than 2 adults may be retained of which no more than 1 may be an
adult Chinook. Release all salmon other than hatchery Chinook.

(4) From The Dalles Dam to Hwy. 730 at the Washington/Oregon bor-
der: Salmon and steelhead:

a. Effective March 1 through March 15, 2021: Daily limit is 1.
Release all salmon. Release wild steelhead.

b. Effective March 16 through May 5, 2021: Daily limit is 6, no
more than 2 adults may be retained of which no more than 1 may be an
adult Chinook. Release all salmon other than hatchery Chinook.

(5) From Hwy. 730 at the Washington/Oregon border to Hwy. 395
Bridge at Pasco: Salmon and steelhead:

Effective March 1 through March 31, 2021: Daily limit is 1. Re-
lease all salmon.

[]

NEW SECTION

WAC 220-312-03000V Freshwater exceptions to statewide rules—
Southwest. Effective March 1 through April 4, 2021, the provisions of
WAC 220-312-030 regarding Deep River salmon and steelhead seasons
shall be modified as described below. All other provisions of WAC
220-312-030 not addressed herein remain in effect unless otherwise
amended by emergency rule:

Deep River (Wahkiakum Co.): Salmon and steelhead:

Effective March 1 through April 4, 2021: Daily limit is 6, no
more than 2 adults may be retained of which no more than 1 may be an
adult Chinook. Release all salmon other than hatchery Chinook.

[]

REPEALER

The following section of the Washington Administrative Code is
repealed effective March 1, 2021:
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WAC 220-312-06000D Freshwater exceptions to statewide
rules—Columbia (20-259)
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WSR 21-06-058
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
2021, 11:28 a.m., effective February 26,

[Order 21-22—Filed February 26, 2021, 11:28 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: In December 2020, the Washington department of fish and
wildlife (WDFW) adopted rules in chapter 220-460 WAC for holders of
commercial whale watching licenses. The purpose of this emergency rule
is to delay the effective date of WAC 220-460-020, which sets forth
license application processes, from March 1 to May 1, 2021.

Citation of Rules Affected by this Order: Amending WAC
220-460-020.

Statutory Authority for Adoption: RCW 77.12.047,
77.65.620, 77.15.020, 77.04.012, 77.04.55 [77.04.055].

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: The Washington legislature is consider-
ing legislation that may modify the fee schedule for commercial whale
watching licenses or may provide a temporary waiver of license fees to
provide economic relief to small businesses. This rule will benefit
the general welfare by delaying the need to apply for a commercial
whale watching license while uncertainty exists about whether such
fees may soon be waived or refunded. Even if such legislation is not
ultimately adopted, delaying the implementation of WAC 220-460-020 by
two months will at minimum allow businesses more time to apply for

77.65.615,

commercial whale watching licenses
Number of Sections Adopted in

ute: New 0, Amended 0, Repealed 0;
Amended 0, Repealed 0; or Recently
Amended 0, Repealed O.
Number of Sections Adopted at
Entity: New 0, Amended 0, Repealed
Number of Sections Adopted on
Amended 1, Repealed O.

Number of Sections Adopted in
Reform Agency Procedures: New O,
Number of Sections Adopted us

Amended 0, Repealed 0; Pilot Rule
0; or Other Alternative Rule Makin
Date Adopted: February 26, 20

[NEW SECTION]

Amended O,

and budget for the license fees.
Order to Comply with Federal Stat-
Federal Rules or Standards: New O,
Enacted State Statutes: New O,

the Request of a Nongovernmental
0.
the Agency's own Initiative: New O,

Order to Clarify, Streamline,
Repealed O.
ing Negotiated Rule Making: New O,

or

Making: New 0, Amended 0, Repealed
g: New 0, Amended 0, Repealed O.
21.

Amy H. Windrope
Deputy Director

WAC 220-460-02000A Commercial whale watching licenses—Applica-
tion process and deadline. Effective March 1 through April 30, 2021,
a commercial whale watching license is not required for commercial
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whale watching motorized vessel, sailboat, and kayak operators. All

other provisions regarding application requirements specified in WAC
220-460-020 are suspended through April 30, 2021.

[]

WSR 21-06-058

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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WSR 21-06-059
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed February 26, 2021, 12:02 p.m., effective February 28, 2021]

Effective Date of Rule: February 28, 2021.

Purpose: The department is extending emergency adoption of WAC
388-434-0015 Extension of certification periods and waiver of eligi-
bility reviews and mid-certification reviews during the COVID-19 pan-
demic, to implement administrative flexibilities regarding certifica-
tion periods and mid-certification reviews as allowed under H.R. 8337,
Continuing Appropriations Act, 2021 and Other Extensions Act of 2020.
This is the third emergency filing on this subject and extends the
second emergency rule filed as WSR 20-22-065 on October 30, 2020. The
first emergency rule filed as WSR 20-10-046 on April 29, 2020, for the
months of April, May, and June 2020, was intentionally allowed to ex-
pire.

The department is concurrently proceeding with the permanent
rule-making process. The department filed a CR-101 Preproposal state-
ment of inquiry as WSR 20-22-062 on October 30, 2020, and a CR-102
Proposed rule making as WSR 21-06-049 on February 25, 2021.

Citation of Rules Affected by this Order: New WAC 388-434-0015.

Statutory Authority for Adoption: RCW 74.04.050, 74.04.055,
74.04.057, 74.04.500, 74.04.510, 74.08.090, and 74.08A.120.

Other Authority: H.R. 8337.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Emergency adoption of this rule is re-
quired to implement administrative flexibilities that protect the
health, safety, and general welfare of Washington residents by sup-
porting ongoing access to public assistance.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed O.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 1, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: February 25, 2021.

Katherine I. Vasquez
Rules Coordinator
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NEW SECTION

WAC 388-434-0015 Extension of certification periods and waiver
of eligibility reviews and mid-certification reviews during the COV-
ID-19 pandemic. (1) Recertification requirements for food assistance
under WAC 388-434-0010 are waived in the months listed below and your
certification period will automatically be extended as follows:

(a) Certification periods ending in November 2020 and December
2020 will be automatically extended by two months;

(b) Certification periods ending in January 2021 and February
2021 will be automatically extended by four months, if not previously
extended.

(2) Eligibility review requirements for cash assistance under WAC
388-434-0005 are waived as follows:

(a) All eligibility reviews due in November 2020 and December
2020;

(b) Eligibility reviews, not already extended, due in January
2021 and February 2021.

(3) If your cash assistance eligibility review is waived under
subsection (2) of this section, the following programs are included:

(a) Temporary assistance for needy families;

(b) State family assistance;

(c) Aged, blind or disabled cash assistance; and

(d) Housing and essential needs referral.

(4) If your working family support certification period ends un-
der WAC 388-493-0010, your certification period will be extended as
described in subsection (1) of this section.

(5) Mid-certification review requirements for cash and food as-
sistance under WAC 388-418-0011 are waived from November 1, 2020, to
June 30, 2021.

(6) You are still required to report changes under WAC
388-418-0005.

(7) The department will review and act upon any new information
we receive from you during this time under WAC 388-418-0020.

[]
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WSR 21-06-063
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-21—Filed February 26, 2021, 3:30 p.m., effective March 2, 2021]

Effective Date of Rule: March 2, 2021.

Purpose: The purpose of this rule is to open recreational smelt
seasons in the Cowlitz River.

Citation of Rules Affected by this Order: Repealing WAC
220-315-03000C; and amending WAC 220-315-030.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This rule sets a limited Cowlitz River
recreational fishery for eulachon smelt. This rule conforms to the
Washington and Oregon Eulachon Management Plan and remains within har-
vest guidelines. The expected return of eulachon to the Columbia River
in 2021 is expected to be similar in magnitude to the run in 2019 and
2020. The fishery serves as an important test fishery to monitor run
strength and timing and to collect biological data. National Oceanic
and Atmospheric Administration fisheries concurs that a limited fish-
ery is consistent with recovery of eulachon smelt. There is insuffi-
cient time to adopt permanent regulations.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 26, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-315-03000C Smelt—Areas and seasons Notwithstanding the
provisions of WAC 220-315-030, the Columbia River and Washington trib-
utaries are closed to fishing for eulachon smelt except as provided
below:

Open Dates: Tuesday March 2, 2021.

8:00 a.m. to 1:00 p.m. (5-hour period).
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Open Area: Cowlitz River (bank only) from the HWY 432 Bridge up-
stream to the Al Helenberg Memorial Boat Ramp located approximately
1,300 feet upstream of the HWY 411/A Street Bridge in Castle Rock.

Daily Limit: 10 pounds. Possession limit equal to one daily lim-
it. In the field, it is unlawful for each person harvesting smelt to
fail to use a separate container to hold their catch and the container
must be in the harvester's presence or identified with the harvester's
name.

Gear: Smelt may be taken with dip net only.

[]

REPEALER

The following section of Washington Administrative Code is re-
pealed effective 1:01 p.m. March 3, 2021:

WAC 220-315-03000C Smelt—Areas and seasons
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WSR 21-06-065
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-23—Filed February 26, 2021, 4:01 p.m., effective March 1, 2021]

Effective Date of Rule: March 1, 2021.

Purpose: Amends rules for Puget Sound commercial scallops.

Citation of Rules Affected by this Order: Amending WAC
220-340-610.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020, and
77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: A harvestable surplus of pink and spiny
scallops exists in the department of health (DOH) Approved Commercial
Shellfish Growing Areas of Marine Fish/Shellfish Catch Reporting Areas
20A, 20B, 21A, 21B, 22A, 22B, 23A, 23B, 25A and 25B. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 26, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-61000J Commercial scallop fishery—Puget Sound Not-
withstanding the provisions of WAC 220-340-610, effective March 1,
2021 until further notice, it is unlawful to take or possess pink or
spiny scallops taken for commercial purposes except as provided for in
this section:

(1) It is unlawful to fish for, take, or possess pink or spiny
scallops with shellfish dive gear without a commercial scallop dive
fishery license holder on board the designated harvest vessel.

(2) Pink or spiny scallop harvest using shellfish diver gear is
only allowed in Washington Department of Health (DOH) Approved Commer-
cial Shellfish Growing Areas of Marine Fish/Shellfish Catch Reporting
Areas 20A, 20B, 21A, 21B, 22A, 22B, 23A, 23B, 25A and 25B.
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(3) It is unlawful for more than two divers from a harvest vessel
to be in the water at any one time during pink or spiny scallop har-
vest operations or when commercial quantities of pink or spiny scal-
lops are on board the vessel.

(4) It is unlawful to possess any other species of commercial
shellfish during pink or spiny scallop harvest operations and when
pink or spiny scallops are onboard the harvest vessel.

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.
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WSR 21-06-066
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-25—Filed February 26, 2021, 4:02 p.m., effective February 26, 2021, 4:02 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amends rules for coastal recreational crab fishery.

Citation of Rules Affected by this Order: Repealing WAC
220-330-04000X; and amending WAC 220-330-040.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Based on recent marine toxin test re-
sults the Washington department of health (DOH) has determined that
Dungeness crab are safe for human consumption in that portion of Ma-
rine Area 2 north of Point Chehalis and inside the Westport Boat Basin
and recommends that sport crab fishing can remain open. In addition,
DOH recommends that sport crab fishing remain closed in Marine Area 1,
the portion of Marine Area 2-2 that is outside the Westport Boat Basin
and the portion of Marine Area 2 between Point Chehalis and Leadbetter
Point and Marine Area 2-1 (Willapa Bay). There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 26, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-330-04000Y Crab—Areas and seasons Notwithstanding the
provisions of WAC 220-330-040 effective Immediately, until further no-
tice, recreational crab seasons in waters of Marine Area 1, 2, and 2-1
shall be modified as follows. All other provisions of WAC 220-330-040
not addressed herein remain in effect unless otherwise amended by
emergency rule:
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(1) Effective immediately until further notice, it is unlawful to
fish for Dungeness crab in Marine Area 1 and that portion of Marine
Area 2-2 that is outside the Westport Boat Basin as defined in WAC
220-300-320 and that portion of Marine 2 from Point Chehalis to Lead-
better Point, including Marine Area 2-1 (Willapa Bay.)

(2) Effective immediately it is unlawful to set, maintain, oper-
ate, or possess in those waters listed in subsections (1) of this sec-
tion, any baited or unbaited shellfish pots or ring nets or any other
method of catching crab for any reason.

Reviser's note: The typographical errors in the above section occurred in the copy filed by the
agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of Washington Administrative code is re-
pealed:

WAC 220-330-04000X Crab—Areas and seasons. (21-20)
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WSR 21-06-068
EMERGENCY RULES
BUILDING CODE COUNCIL

[Filed March 1, 2021,

Effective Date of Rule:
Purpose:

chapter 51-50 WAC specifically addressing chapter 9,

Citation of Rules Affected by

Statutory Authority for Adoption:

7:37 a.m., effective March 1,

2021, 7:37 a.m.]

Immediately upon filing.
To modify the effective date to the amended section of

section 904.
this Order: New 1.
RCW 19.27.031.

Other Authority: RCW 19.27.074.
Under RCW 34.05.350 the agency for good cause finds that immedi-

ate adoption, amendment, or repeal
preservation of the public health,

of a rule is necessary for the
safety, or general welfare, and

that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public

interest.
Reasons for this Finding:

To better assist the state in getting

an adequate number of inspectors qualified to do the inspections.

Number of Sections Adopted in

Order to Comply with Federal Stat-

ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 1, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: February 19, 2021.

Diane Glenn
Chair

[AMENDATORY SECTION effective

7/1/20)]

(Amending WSR 19-24-058, filed 11/27/19,

WAC 51-54A-0904 Alternative automatic fire-extinguishing sys-
tems.

904.1.1 (Effective Date 07/1/2021)—Certification of service personnel
for fire-extinguishing equipment. Service personnel performing system
design, installation or conducting system maintenance or testing on
automatic fire-extinguishing systems, other than automatic sprinkler
systems, shall possess the appropriate ICC/NAFED certification.

904.1.1.1 (Effective Date 07/1/2021)—Preengineered kitchen fire-ex-
tinguishing systems. A current ICC/NAFED certification for preengi-
neered kitchen fire-extinguishing systems is required when performing
design, installation, inspection/testing or maintenance on kitchen
suppression systems.
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904.1.1.2 (Effective Date 07/1/2021)—Engineered fire suppression sys-
tems. A current ICC/NAFED certification for engineered fire suppres-
sion systems is required when performing design, installation, inspec-
tion/testing or maintenance on kitchen suppression systems.

904.1.1.3 (Effective Date 07/1/2021)—Preengineered industrial fire-
extinguishing system. A current ICC/NAFED certification for preengi-
neered industrial fire-extinguishing system is required when perform-
ing design, installation, inspection/testing or maintenance on kitchen
suppression systems.

904.12 Commercial cooking systems. The automatic fire-extinguishing
system for commercial cooking systems shall be of a type recognized
for protection of commercial cooking equipment and exhaust systems of
the type and arrangement protected. Preengineered automatic dry and
wet chemical extinguishing systems shall be tested in accordance with
UL 300 and listed and labeled for the intended application. Other
types of automatic fire-extinguishing systems shall be listed and la-
beled for specific use as protection for commercial cooking opera-
tions. The system shall be installed in accordance with this code, its
listing and the manufacturer's installation instructions. Signage
shall be provided on the exhaust hood or system cabinet, indicating
the type and arrangement of cooking appliances protected by the auto-
matic fire-extinguishing system. Signage shall indicate appliances
from left to right, be durable, and the size, color, and lettering
shall be approved. Automatic fire-extinguishing systems of the follow-
ing types shall be installed in accordance with the referenced stand-
ard indicated, as follows:

1. Carbon dioxide extinguishing systems, NFPA 12;

2. Automatic sprinkler systems, NFPA 13;

3. Foam-water sprinkler systems or foam-water spray systems, NFPA

16;
4. Dry-chemical extinguishing systems, NFPA 17;
5. Wet-chemical extinguishing systems, NFPA 17A.
EXCEPTION: Factory-built commercial cooking recirculating systems that are tested in accordance with UL 710B and listed, labeled and installed in

accordance with Section 304.1 of the International Mechanical Code.

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.
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WSR 21-06-073
EMERGENCY RULES
OFFICE OF

FINANCIAL MANAGEMENT
[Filed March 1, 2021, 9:31 a.m., effective March 1, 2021, 9:31 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: To require a general government employer to grant leave
with pay (LWP) to allow an employee to take a reasonable amount of
leave with pay for an employee to travel and receive each dose of COV-
ID-19 immunization i1f the vaccine is not offered at the workplace; to
allow a general government employer to grant a reasonable amount of
LWP for an employee to receive each dose of COVID-19 immunization if
the vaccine is offered at the workplace; and to allow a higher educa-
tion employer to grant a reasonable amount of LWP for an employee to
receive each does [dose] of COVID-19 immunization if the vaccine is
not offered at the workplace. An employer may authorize leave in ex-
cess of one day in extraordinary circumstances, such as to accommodate
travel where the vaccine is unavailable locally. The employer may re-
quire that the request for leave be supported by documentation, which
may include proof of the vaccination. If state or federal law provides
paid leave specifically to receive the COVID-19 vaccination, the pro-
visions concerning leave for immunization no longer apply. The pro-
posed rules also allow an employer to grant leave without pay for an
employee to protect themselves, or a relative or household member,
from risks related to COVID-19.

Citation of Rules Affected by this Order: Amending WAC
357-31-325, 357-31-326, and 357-31-330.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: To align Title 357 WAC with Governor
Jay Inslee's Proclamation 20-05 which declares a State of Emergency in
all counties in the state of Washington as a result of the outbreak of
COVID-19. Our governor further declared that state agencies and de-
partments are directed to use state resources and to do everything
reasonably possible to assist affected political subdivisions in an
effort to respond to and recover from the outbreak. The worldwide out-
break of COVID-19 and the effects of its extreme risk of person-to-
person transmission throughout the United States and Washington state
significantly impact the life and health of our people, as well as the
economy of Washington state, and is a public disaster that affects
life, health, property or the public peace.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 3, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 3, Repealed O.
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Date Adopted: March 1, 2021.

Roselyn Marcus
Assistant Director of Legal
and Legislative Affairs

0OTS-2885.4

AMENDATORY SECTION (Amending WSR 20-24-019, filed 11/20/20, effective
12/28/20)

WAC 357-31-325 When must an employer grant leave with pay for
other miscellaneous reasons? Leave with pay must be granted to an em-
ployee in accordance with WAC 357-31-320 and for the following rea-
sons:

(1) To allow an employee to receive assessment from the employee
assistance program.

(2) When an employee is scheduled to take an examination or par-
ticipate in an interview for a position with a state employer during
scheduled work hours.

(a) Employers may limit the number of occurrences or the total
amount of paid leave that will be granted to an employee to partici-
pate in an interview or take an examination during scheduled work
hours.

(b) Employers may deny an employee's request to participate in an
interview or take an examination during scheduled work hours based
upon operational necessity.

(3) When an employee is required to appear during working hours
for a physical examination to determine physical fitness for military
service.

(4) To allow a general government employee to take paid leave,
not to exceed thirty days in a two-year period to participate in life-
giving procedures, such as medical procedures, including testing, sam-
pling, or donation of organs, tissues, and other body components for
the purpose of donation, without compensation. For this subsection
blood or plasma donations are not considered life-giving procedures.

(a) General government employers may take operational necessity
into account and require the employee to provide reasonable advance
notice.

(b) Employees must provide written proof from an accredited medi-
cal institution, physician, or other medical professional that the em-
ployee will or has participated in a life-giving procedure.

(5) When a general government employee is required by Centers for
Disease Control and Prevention guidelines to self-quarantine due to
novel coronavirus disease 2019 (COVID-19), but is otherwise healthy
and has not tested positive for COVID-19, and the employer has deter-
mined the employee does not have the option to telework. An employer
may subsequently determine that a telework option exists for the em-
ployee and direct the employee to telework. If the employee is direc-
ted to telework under this subsection and declines to do so, the em-
ployee must use other available leave options. The employee may re-
ceive up to fourteen days of leave with pay under this subsection.
This subsection is effective until the expiration of proclamation
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20-05, issued February 29, 2020, by the governor and declaring an
emergency in the state of Washington, or any amendment thereto, which-
ever 1s later. An employer may require written verification, including
verification submitted electronically, confirming the circumstances
warranting the self-quarantine or inability to telework, which may in-
clude a signed affidavit from the employee or any other information
requested by the employer.

(6) To allow a general government employee to take a reasonable
amount of leave with pay for the employee to travel and receive each
dose of COVID-19 immunization if the vaccine is not offered at the
workplace. An employer may authorize leave in excess of one day in ex-
traordinary circumstances, such as to accommodate travel where the
vaccine is unavailable locally. The employver may require that the re-
qgquest for leave be supported by documentation, which may include proof
of the vaccination. This subsection is effective until the expiration
of proclamation 20-05, issued February 29, 2020, by the governor and
declaring an emergency to the state of Washington, or any amendment
thereto, whichever is later. This subsection no longer applies if
state or federal law otherwise provides paid leave specifically for
employees to receive the COVID-19 immunization.

[Statutory Authority: Chapter 41.06 RCW. WSR 20-24-019, § 357-31-325,
filed 11/20/20, effective 12/28/20; WSR 14-11-033, § 357-31-325, filed
5/14/14, effective 6/16/14; WSR 10-23-041, § 357-31-325, filed
11/10/10, effective 12/13/10; WSR 09-03-014, § 357-31-325, filed
1/9/09, effective 2/13/09; WSR 08-07-062, § 357-31-325, filed 3/17/08,
effective 4/18/08; WSR 05-21-055, § 357-31-325, filed 10/13/05, effec-
tive 11/15/05; WSR 05-08-138, § 357-31-325, filed 4/6/05, effective
7/1/05.]

AMENDATORY SECTION (Amending WSR 20-24-019, filed 11/20/20, effective
12/28/20)

WAC 357-31-326 When may an employer grant leave with pay? (1) A
general government employer may grant leave with pay for an employee
to perform civil duties as a volunteer including, but not limited to,
firefighting, search and rescue efforts, or donating blood. Leave
granted to participate in blood and plasma donations must not exceed
five days in a two-year period.

(2) A higher education employer may grant leave with pay for an
employee to perform civil duties as a volunteer including, but not
limited to, firefighting, search and rescue efforts, participating in
life-giving procedures, or donating blood. Leave granted to partici-
pate in life-giving procedures must not exceed five days in a two-year
period.

(3) In the department of natural resources, leave with pay equiv-
alent to one regular workshift may be allowed for the purpose of rest
and recuperation after ten consecutive calendar days performing emer-
gency work under an incident command system, defined in RCW 38.52.010.
The employer may grant one additional day of leave with pay for rest
and recuperation after twenty-one consecutive calendar days performing
emergency work under an incident command system.

(4) When a higher education employee is required by Centers for
Disease Control and Prevention guidelines to self-quarantine due to
novel coronavirus disease 2019 (COVID-19), but is otherwise healthy
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and has not tested positive for COVID-19, and the employer has deter-
mined the employee does not have the option to telework. An employer
may subsequently determine that a telework option exists for the em-
ployee and direct the employee to telework. If the employee is direc-
ted to telework under this subsection and declines to do so, the em-
ployee must use other available leave options. The employee may re-
ceive up to fourteen days of leave with pay under this subsection.
This subsection is effective until the expiration of proclamation
20-05, issued February 29, 2020, by the governor and declaring an
emergency in the state of Washington, or any amendment thereto, which-
ever 1s later. An employer may require written verification, including
verification submitted electronically, confirming the circumstances
warranting the self-quarantine or inability to telework, which may in-
clude a signed affidavit from the employee or any other information
requested by the employer.

(5) A general government employver may grant a reasonable amount
of leave with pay for an employee to receive each dose of COVID-19 im-
munization if the vaccine is offered at the workplace. An employer may
authorize leave in excess of one day for receipt of the vaccine in ex-
traordinary circumstances, such as to accommodate travel where the
vaccine is unavailable locally. The employver may require that the re-
qgquest for leave be supported by documentation, which may include proof
of the vaccination. This subsection is effective until the expiration
of proclamation 20-05, issued February 29, 2020, by the governor and
declaring an emergency to the state of Washington, or any amendment
thereto, whichever is later. This subsection no longer applies if
state or federal law otherwise provides paid leave specifically for
employvees to receive the COVID-19 immunization.

(6) A higher education employer may grant a reasonable amount of
leave with pay for an employvee to receive each dose of COVID-19 immu-
nization if the vaccine is not offered at the workplace. An employer
may authorize leave in excess of one day for receipt of the vaccine in
extraordinary circumstances, such as to accommodate travel where the
vaccine is unavailable locally. The emplover may require that the re-
qgquest for leave be supported by documentation, which may include proof
of the vaccination. This subsection is effective until the expiration
of proclamation 20-05, issued February 29, 2020, by the governor and
declaring an emergency in the state of Washington, or any amendment
thereto, whichever is later. This subsection no longer applies if
state or federal law otherwise provides paid leave specifically for
employees to receive the COVID-19 immunization.

[Statutory Authority: Chapter 41.06 RCW. WSR 20-24-019, § 357-31-326,
filed 11/20/20, effective 12/28/20; WSR 17-18-029, § 357-31-326, filed
8/28/17, effective 10/2/17. Statutory Authority: RCW 41.06.133. WSR
17-11-049, § 357-31-326, filed 5/15/17, effective 6/19/17. Statutory
Authority: Chapter 41.06 RCW. WSR 09-03-014, §&§ 357-31-326, filed
1/9/09, effective 2/13/09.]

AMENDATORY SECTION (Amending WSR 09-17-056 and 09-18-113, filed
8/13/09 and 9/2/09, effective 12/3/09)

WAC 357-31-330 For what reasons may an employer grant leave
without pay? Leave without pay may be allowed for any of the follow-
ing reasons in accordance with the employer's leave policy:
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(1) For any reason leave with pay may be granted, as long as the
conditions for leave with pay are met;

(2) Educational leave;

Leave for government service in the public interest;
Military leave of absence as required by WAC 357-31-370;
Parental leave as required by WAC 357-31-460;

Family care emergencies as required by WAC 357-31-295;
Bereavement or condolence;

(8) Absence due to inclement weather as provided in WAC
357-31-255;

(9) To accommodate annual work schedules of employees occupying
cyclic year positions as specified in WAC 357-19-295;

(10) Serious health condition of an eligible employee's child,
spouse, registered domestic partner, or parent as required by WAC
357-31-525;

(11) Leave taken voluntarily to reduce the effect of an employ-
er's layoff;

(12) Leave that is authorized in advance by the appointing au-
thority as part of a plan to reasonably accommodate a person of disa-
bility; ((e%))

(13) Employees receiving time loss compensation; or

(14) For an employee to protect themselves, or a relative or
household member, from risks related to coronavirus disease 2019 (COV-
ID-19). In determining whether to grant leave, an employer may consid-
er whether the employee is needed to provide essential services be-
cause the employee is a health care provider, an emergency responder
or otherwise necessary to maintain public safety. This subsection is
effective until the expiration of proclamation 20-05, issued February
29, 2020, by the governor and declaring an emergency to the state of
Washington, or any amendment thereto, whichever is later.

QO ~J oy Ul W
—_—— — — —

[Statutory Authority: Chapter 41.06 RCW. WSR 09-17-056 and 09-18-113,
§ 357-31-330, filed 8/13/09 and 9/2/09, effective 12/3/09; WSR
09-03-014, § 357-31-330, filed 1/9/09, effective 2/13/09; WSR
05-08-138, § 357-31-330, filed 4/6/05, effective 7/1/05.]
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WSR 21-06-074
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-26—Filed March 1, 2021, 10:04 a.m., effective March 1, 2021, 10:04 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: The purpose of this rule is to require evisceration of
commercially landed crab from inside Grays Harbor.

Citation of Rules Affected by this Order: Repealing WAC
220-340-42000F and 220-340-45000V; and amending WAC 220-340-420 and
220-340-450.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: Mandatory, minimum meat recovery re-
quirements for coastal crab will be achieved by the opening dates con-
tained herein. The Washington department of health has determined that
while the meat in Dungeness crab in all areas of the Washington coast
is safe for human consumption, the viscera from crab caught between
the Washington/Oregon border and Point Chehalis, Washington including
Willapa Bay and Grays Harbor are unsafe for human consumption and have
issued a recommendation requiring evisceration of all crab caught in
this area. To strengthen the enforcement of an evisceration require-
ment needed to protect public health, all crab landed into Washington
from any west coast area south of Point Chehalis, Washington and Will-
apa Bay and Grays Harbor must be eviscerated. Domoic acid levels in
the crab viscera in the area north of Point Chehalis, Washington (ex-
cept in Grays Harbor) are below federal action levels and are consid-
ered safe for human consumption, landings of crab from this area do
not require similar processing restrictions to remove the viscera nec-
essary to protect public health. However, restrictions on where fish-
ermen may fish their gear are needed to ensure that crab are not har-
vested from areas with high domoic acid in the viscera (south of Point
Chehalis, Washington and Willapa Bay and Grays Harbor) and reported as
landings from areas where domoic acid in viscera are low (north of
Point Chehalis, Washington). Further delaying the opening of the
coastal commercial Dungeness crab fishery until domoic acid in crab
viscera 1is below federal action levels, which could take several
months, would cause significant economic harm to the coastal crab in-
dustry and to the coastal communities dependent on this highly valua-
ble fishery. In addition, delaying the season into spring poses an ad-
ditional risk to marine mammals including Endangered Species Act (ESA)
listed humpback whales and Marine Mammal Protection Act (MMPA) Gray
whales which are more abundant off the Washington coast in the spring
by increasing the risk of entanglement with commercial crab gear.
Emergency rules are necessary to implement a longer gear set period
which will allow for safer fishing conditions and improved enforcea-
bility of area restrictions when gear is set. A delay due to elevated
marine toxins aligns with the Tri-State Crab Agreement and similar
rules in Oregon and California. Tribal special management area de-
scriptions conform with recent state/tribal agreements. There is in-
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sufficient time to adopt permanent rules. The Westport Boat Basin is
closed to commercial crab fishing to prevent conflicts with wvessel
traffic in a limited area.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 2,
Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: March 1, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-42000G Commercial crab fishery—Unlawful acts. Not-
withstanding the provisions of WAC 220-340-420, effective immediately
until further notice:

(1) It is unlawful to land, or purchase Dungeness crab taken from
Grays Harbor, Willapa Bay, Columbia River, or Washington coastal or
adjacent waters of the Pacific Ocean from any vessel, unless:

(a) The vessel hold inspection certificate numbers are recorded
on all shellfish fish receiving tickets completed for coastal Dunge-
ness crab landings until further notice and;

(b) The vessel has a valid Oregon vessel inspection certificate
or a Washington vessel inspection certificate dated on or after Febru-
ary 15, 2021 identified with an individual inspection number that in-
cludes the letters "EVS" indicating that evisceration is required for
all crab sold by this license or the letters "NOR" indicating north of
Point Chehalis, WA (46°53.18 N. Lat) (except Grays Harbor) and evis-
ceration is not required.

(c) A Washington vessel inspection certificate is only valid when
signed by an authorized WDFW employee.

(2) It is unlawful to possess or deliver Dungeness crab unless
the following conditions are met:

(a) All crab caught north of Point Arena, CA and south of Point
Chehalis, WA (46°53.18 N. Lat) including Willapa Bay and Grays Harbor
must be delivered to a processing facility with an approved Hazard
Analysis and Critical Control Point (HACCP) plan and eviscerated or;

(b) Dungeness crab are delivered to a Washington Department of
Fish and Wildlife licensed Fish Dealer and/or Wholesale Fish Buyer and
transported or sold to a facility with an approved HACCP plan and
eviscerated. The vessel inspection number must accompany the crab to
the final designation where it will be eviscerated.

(3) It is unlawful to donate, sell or attempt to sell to retail-
ers or consumers live or whole Dungeness crab when caught north of
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Cape Falcon, OR (45°46'00" N. Lat) and south of Point Chehalis, WA
(46°53.18 N. Lat), and Willapa Bay and Grays Harbor.

(3) Unless otherwise amended all other provisions of the perma-
nent rule remain in effect.

[]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-340-45000W Commercial crab fishery—Seasons and areas—
Coastal. ©Notwithstanding the provisions of WAC 220-340-450, effective
immediately until further notice: it is unlawful to fish for Dungeness
crab in Washington coastal waters, the Pacific Ocean, Grays Harbor,
Willapa Bay, or the Columbia River, except as provided in this sec-
tion.

(1) Open area:

(a) The area from the WA/OR border (46°15.00) to the US-Canadian
border.

(b) For the purposes of this section, the waters of Willapa Bay
include the marine waters east of a line connecting 46°44.76 N,
124°05.76 W and 46°38.93 N, 124°04.33 W.

(2) No license or vessel may set gear south of Point Chehalis, WA
(46°53.18 N. Lat) and Willapa Bay and Grays Harbor unless they have
been issued a valid Oregon vessel inspection certificate dated on or
after February 15, 2021 or a Washington vessel inspection certificate
dated on or after February 15, 2021 identified with a vessel inspec-
tion number that includes the letters "EVS" indicating that eviscera-
tion is required for all crab landed by this license or vessel until
further notice.

(3) Licenses or vessels issued a valid Washington crab vessel in-
spection certificate dated on or after February 15, 2021 identified
with a vessel inspection number that includes the letters "NOR" may
land crab for live, whole cooked or evisceration.

(4) It unlawful for licenses and vessels with a vessel inspection
number that includes the letters "NOR" to deploy or operate shellfish
pots south of Point Chehalis, WA (46°53.18 N. Lat) and Willapa Bay and
Grays Harbor.

(5) For waters of the Pacific Ocean north of Point Arena, Cali-
fornia, it is unlawful for a person to use a vessel to fish in any
area where the season opening is delayed due to marine biotoxins for
the first 30 days following the opening of the area if the vessel was
employed in the coastal crab fishery during the previous 45 days.

(6) The Quinault primary special management area (PSMA) is closed
to fishing for Dungeness crab until further notice. The PSMA includes
the area shoreward of a line approximating the 27-fathom depth curve
between Raft River (47°28.00) and Copalis River (47°08.00) according
to the following coordinates:

(a) Northeast Corner (Raft River): 47°28.00'" N. Lat. 124°20.70"
W. Lon.

(b) Northwest Corner: 47°28.00' N. Lat. 124°34.00' W. Lon.

(c) Southwest Corner: 47°08.00' N. Lat. 124°25.50' W. Lon.

(d) Southeast Corner (Copalis River): 47°08.00' N. Lat.
124°11.20" W. Lon.
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(7) The Quileute special management area (SMA) is closed to fish-
ing for Dungeness crab until further notice. The SMA includes the area
shoreward of a line approximating the 30-fathom depth curve between
Destruction Island and Cape Johnson according to the following points:

(a) Northeast Corner (Cape Johnson): 47°58.00' N. Lat. 124°40.40"'
W. Lon.

(b) Northwest Corner: 47°58.00' N. Lat. 124°49.00' W. Lon.
(c) Southwest Corner: 47°40.50' N. Lat. 124°40.00' W. Lon.

(d) Southeast Corner (Destruction Island): 47°40.50' N. Lat.
124°24.43'" W. Lon.

(8) The Makah special management area (SMA) is closed to fishing
until further notice. The SMA includes the waters between 48°02.15 N.
Lat. and 48°19.50 N. Lat. east of a line connecting those points and
approximating the 25-fathom line according to the following coordi-
nates:

Northeast Corner (Tatoosh Island)

Northwest Corner: 48°19.50' N. Lat. 124°50.45' W. Lon.
Southwest Corner: 48°02.15' N. Lat. 124°50.45' W. Lon.
Southeast Corner: 48°02.15' N. Lat. 124°41.00' W. Lon.

(9) It is unlawful to fish for Dungeness crab in the Westport
Boat Basin as defined in WAC 220-300-320.

(10) Unless otherwise amended all other provisions of the perma-
nent rule remain in effect.

0O 00w
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REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 220-340-42000F Commercial crab fishery—Unlawful acts.

(21-11)
WAC 220-340-45000V Commercial crab fishery—Seasons and
areas—Coastal. (21-11)
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WSR 21-06-083
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 21-27—Filed March 1, 2021, 5:09 p.m., effective March 1, 2021, 5:09 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amends rules for Puget Sound commercial sea urchins.

Citation of Rules Affected by this Order: Repealing WAC
220-340-75000B; and amending WAC 220-340-750.

Statutory Authority for Adoption: RCW 77.04.012,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest.

Reasons for this Finding: This emergency rule closes harvest of
red sea urchins in Sea Urchin Management District 2 (23B, 25A, 25B)
because the quota for red sea urchin in these areas has been reached.
This closure is needed to fulfill obligations of state and tribal co-
manager agreements. Immediate adoption of this rule is necessary for
the preservation of the public health, safety, or general welfare. Ob-
serving the time requirements of notice and opportunity to comment
upon adoption of a permanent rule would be contrary to public inter-

77.04.020,

est. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed O.

Number of Sections Adopted at the Request of a Nongovernmental

Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: March 1, 2021.

Kelly Susewind
Director

NEW SECTION

WAC 220-340-75000C Commercial sea urchin fisheries. Notwith-
standing the provisions of WAC 220-340-750, effective immediately,
til further notice:

(1) It is unlawful for any person to fish for, take, or possess
for commercial purposes any green sea urchins less than 2.25 inches;
or red sea urchins measuring less than 3.25 inches or greater than 5
inches. All measurements are caliper measurements of the largest shell
(test) diameter, exclusive of the spines.

un-—
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(2) The following areas are open for green sea urchin harvest on-
ly, seven days-per-week: Sea Urchin District 1; District 2 Marine
Fish-Shellfish Management and Catch Reporting Areas 21A, 21B, 22A,
22B, 23A; District 3 east of a line projected true north from the
shoreline at 123 degrees 48.3 minutes west longitude; and District 4
west of a line projected true north from the shoreline at 123 degrees
52.7 minutes west longitude; District 6; and District 7 except all wa-
ters of Hale Passage and Wollochet Bay within the following lines:
west of a line projected true south from the shoreline near Point Fos-
dick at 122 degrees 35 minutes west longitude to 47 degrees 14 minutes
north latitude, and thence projected true west to the shoreline of Fox
Island, and east of a line projected true south from the shoreline
near Green Point at 122 degrees 41 minutes west longitude to 47 de-
grees 16.5 minutes north latitude, and thence projected true east to
the shoreline of Fox Island.

(3) The following areas are open for red sea urchin harvest seven
days-per-week: Sea Urchin District 4 west of a line projected true
north from the shoreline at 123 degrees 52.7 minutes west longitude.

(4) The maximum cumulative landings for green sea urchins and red
sea urchins for each weekly fishery opening period is 1,500 pounds per
species per valid designated sea urchin harvest license. Each fishery
week begins Monday and ends Sunday.

[]

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 220-340-75000B Commercial sea urchin fisheries.
(21-15)
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