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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed March 3, 2021, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-18-089.

Title of Rule and Other Identifying Information: The department
is proposing to repeal and recodify WAC 388-71-0100 through
388-71-01281 to a new chapter 388-103 WAC. The department is also pro-
posing to modify the definition of "willful" under WAC 388-71-0105 in
response to Crosswhite v. DSHS, 389 P.3d 731, 197 Wn. App. 539 (2017).
In addition, the department is proposing to create new WAC sections to
memorialize a petition process for certified nursing assistants
(CNAs), and update existing WAC sections to make other changes in
grammar and structure for improved rule consistency.

Hearing Location(s): On April 27, 2021, at 10:00 a.m., at Office
Building 2, Department of Social and Health Services (DSHS) Headquar-
ters, 1115 Washington Street S.E., Olympia, WA 98501. Public parking
at 11th and Jefferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or by Skype.
Due to the COVID-19 pandemic, hearing may be held via Skype, see DSHS
website for most up-to-date information.

Date of Intended Adoption: No earlier than April 28, 2021.

Submit Written Comments to: DSHS, Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6185, by 5:00 p.m., April 27, 2021.

Assistance for Persons with Disabilities: Contact Jeff Kildahl,
DSHS rules consultant, phone 360-664-6092, fax 360-664-6185, TTY 711
relay service, email kildaja@dshs.wa.gov, by April 13, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of the proposal is to cre-
ate a new WAC chapter containing all DSHS adult protective services
(APS) regulatory subject matter. The effect of this change is to en-
sure that it is clear that APS is a division within aging and long-
term support administration (ALTSA), and to ensure that it is clear
what division is responsible for the chapter. In addition, the purpose
of the proposal is to adapt and respond to the Crosswhite decision
where a previous APS WAC definition was found to exceed the agency's
statutory authority. The anticipated effect of this proposal is to
adapt the commonly understood meaning of "willful" observed in Cross-
white. The purpose of a further proposal is to memorialize a petition
process for CNAs. The effects of this are to create a process for CNAs
to petition APS for their removal from the CNA registry regarding an
instance of neglect. Finally, other purposes of this proposal are to
clarify meanings, update grammar, and improve consistency within APS
WAC and also between APS WAC and other WAC. The effect would be having
WAC that 1s clearer, easier to understand, and consistent with other
chapters of DSHS WAC.

Reasons Supporting Proposal: APS became a new division with ALTSA
in 2019, and removing APS rules from home and community services rules
ensures there is no confusion as to what division is responsible for
the APS rules. Since the Crosswhite decision in 2017, there has been
no explicit meaning of "willful" in regards to abuse in WAC (where
abuse is defined in RCW 74.34.020). It will be defined as it was ob-
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served in Crosswhite. Although APS does have a process for CNA peti-
tions, having the process in rule better articulates the rights and
responsibilities of the petitioners and APS. Finally, some substance
in APS WAC is redundant, inconsistent with itself and other DSHS
rules, and needs technical corrections.

Statutory Authority for Adoption: RCW 74.34.068, 74.34.165; 42
U.S.C. Sec. 139%96r (g) (1) (D), Sec. 1395i-3 (g) (1) (D).

Statute Being Implemented: RCW 74.34.068, 74.34.165; 42 U.S.C.
Sec. 1396r (g) (1) (D), Sec. 1395i-3 (g) (1) (D).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Will Reeves, P.O. Box 45600, Olympia, WA 98504,
360-485-3715.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. All
proposals do the following: Adopt or incorporate by reference without
material change federal statutes or regulations or Washington state
statutes; clarify language of a rule without changing its effect; or
are interpretive rules. The following are incorporated without materi-
al change: RCW 74.34.020; 42 C.F.R. 488.301; RCwWw 74.34.005, 74.34.063,
74.34.068; Part IV of chapter 34.05 RCW; RCW 74.34.095, 74.349A.056;
42 U.S.C. 1396r, 42 U.S.C. 13951i-3.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: The proposed rules will not impose
more-than-minor costs on any business or industry, as APS investigates
and makes findings regarding individuals, not entities.

February 25, 2021
Katherine I. Vasquez
Rules Coordinator
SHS-4846.2
Chapter 388-103 WAC

ADULT PROTECTIVE SERVICES

NEW SECTION

WAC 388-103-0001 What definitions apply to this chapter? 1In ad-
dition to the definitions found in chapter 74.34 RCW, the following
definitions apply to this chapter:

(1) "Adult family home" is defined under chapter 70.128 RCW.

(2) "Alleged perpetrator" means the person who is alleged to have
abandoned, abused, financially exploited, neglected, or misappropri-
ated the property of, an alleged victim; and the department has re-
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ceived a report of, is investigating, or has made an initial substan-
tiated finding about such allegation.

(3) "Alleged victim" means:

(a) The person who is alleged to have been abandoned, abused, fi-
nancially exploited, neglected, or had their property misappropriated
by an alleged perpetrator; and the department has received a report
of, is investigating, or has made an initial substantiated finding
about such allegation; or

(b) The person who is alleged to be neglecting themselves; and
the department has received a report of, is investigating, or has made
an initial substantiated finding about the self-neglect.

(4) "Basic necessities of life" means food, water, shelter,
clothing, and medically necessary health care, including but not limi-
ted to health-related treatment or activities, hygiene, oxygen, and
medication.

(5) "Facility" means a residence licensed or required to be 1i-
censed under:

(a) Chapter 18.20 RCW, assisted living facilities;

(b) Chapter 18.51 RCW, nursing homes;

(c) Chapter 70.128 RCW, adult family homes;

(d) Chapter 72.36 RCW, soldiers' homes;

(e) Chapter 71A.20 RCW, residential habilitation centers;

(f) Chapter 70.97 RCW, enhanced services facilities; or

(g) Any other facility licensed or certified by the department.
(6) "Final substantiated finding" means an initial substantiated

finding of abandonment, abuse, financial exploitation, misappropria-
tion of resident property, or neglect that:

(a) Has been upheld through the administrative hearing process
described in WAC 388-103-0090 through 388-103-0160; or

(b) Is not timely appealed to the office of administrative hear-
ings as required under WAC 388-103-0100.

(7) "Initial substantiated finding" means a finding by the de-
partment that, more likely than not, the alleged abandonment, abuse,
financial exploitation, misappropriation of resident property, ne-
glect, or self-neglect occurred.

(8) "Legal representative" means a guardian or conservator ap-
pointed under either chapter 11.88 RCW or chapter 11.130 RCW; or an
agent granted authority under a power of attorney as described under
chapter 11.125 RCW.

(9) "Nursing assistant" means as it is defined under chapter
18.88A RCW.

(10) "Nursing facility" means a nursing home, or any portion of a
hospital, veterans' home, or residential habilitation center, that is
certified to provide nursing services to medicaid recipients under
section 1919(a) of the Social Security Act (42 U.S.C. Sec. 1396r).

(11) "Nursing home" means any facility licensed to operate under
chapter 18.51 RCW.
(12) "Person with a duty of care," in the context of abandonment

and neglect, includes:

(a) A guardian or conservator appointed under chapter 11.88 RCW
or chapter 11.130 RCW;

(b) An agent granted authority under a power of attorney as de-
scribed under chapter 11.125 RCW; or

(c) A person providing the basic necessities of life to a vulner-
able adult where:

(1) The person is employed by or on behalf of the vulnerable
adult; or

Certified on 4/22/2021 [ 3] WSR 21-06-109



Washington State Register WSR 21-06-109

(ii) The person voluntarily agrees to provide, or has been pro-
viding, the basic necessities of life to the vulnerable adult on a
continuing basis.

(13) "Skilled nursing facility" means a nursing home, a portion
of a nursing home, or a long-term care wing or unit of a hospital that
has been certified to provide nursing services to medicare recipients
under section 1819 (a) of the Social Security Act (42 U.S.C. Sec.
1395i-3).

(14) "Vulnerable adult abuse registry" means the registry, estab-
lished and maintained by the department as required under RCW
74.39A.056, that contains identifying information about people who
have final substantiated findings of abandonment, abuse, financial ex-
ploitation, misappropriation of resident property, or neglect of a
vulnerable adult.

(15) "willful."™ A person's action or inaction is willful when the
person's action or inaction is intentional or knowing.

(a) 1ntEnTIONAL. A person's action or inaction is intentional when
the person's objective or purpose is to inflict injury, unreasonable
confinement, intimidation, or punishment on a wvulnerable adult.

(b) knowing. A person's action or inaction is knowing when the per-
son 1s aware that his or her action or inaction would inflict injury,
unreasonable confinement, intimidation, or punishment on a wvulnerable
adult.

[]

NEW SECTION

WAC 388-103-0002 What additional definitions apply when the fa-
cility is a nursing facility or skilled nursing facility? (1) This
section incorporates those definitions under 42 C.F.R. Sec. 488.301
into this chapter.

(2) In addition to the definitions in WAC 388-103-0001 and RCW
74.34.020, the definitions in this section apply to this chapter when:

(a) The alleged victim is a resident of a nursing facility or
skilled nursing facility; and

(b) The alleged perpetrator is an individual used by such facili-
ty to provide services to residents.

(3) Abuse.

(a) Abuse is the willful infliction of injury, unreasonable con-
finement, intimidation, or punishment with resulting physical harm,
pain or mental anguish. Abuse also includes the deprivation by an in-
dividual, including a caretaker, of goods or services that are neces-
sary to attain or maintain physical, mental, and psychosocial well-be-
ing.

(b) Instances of abuse of all residents, irrespective of any men-
tal or physical condition, cause physical harm, pain or mental an-
guish.

(c) Abuse includes verbal abuse, sexual abuse, physical abuse,
and mental abuse including abuse facilitated or enabled through the
use of technology.

(d) Willful, as used in this definition of abuse, means the indi-
vidual must have acted deliberately, not that the individual must have
intended to inflict injury or harm.
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(4) "Individual" means a person used by a nursing facility or
skilled nursing facility to provide services to residents of such fa-
cility.

(5) "Misappropriation of resident property" means the deliberate

misplacement, exploitation, or wrongful, temporary or permanent use of
a resident's belongings or money without the resident's consent.

(6) "Neglect" means the failure of an individual to provide goods
and services to a resident that are necessary to avoid physical harm,
pain, mental anguish, or emotional distress.

[]

NEW SECTION

WAC 388-103-0010 What is the purpose of an adult protective
services investigation? The purpose of an adult protective services
investigation is to:

(1) Investigate allegations of abandonment, abuse, financial ex-
ploitation, misappropriation of resident property, neglect, or self-
neglect.

(2) Provide protective services to the alleged victim, with the
consent of the alleged victim or their legal representative, when the
protective services could assist in ending or preventing of the harm
to the alleged victim.

[]

NEW SECTION

WAC 388-103-0020 When does adult protective services respond to
a report? The department will initiate a response to a report of sus-
pected abandonment, abuse, financial exploitation, misappropriation of
resident property, neglect, or self-neglect of a vulnerable adult when
the alleged facts and circumstances reasonably fit the definition of
abandonment, abuse, financial exploitation, misappropriation of resi-
dent property, neglect, or self-neglect as defined in RCW 74.34.020 or
this chapter.

[]

NEW SECTION

WAC 388-103-0030 What state-only funded services may be offered
to an alleged victim? (1) Subject to available funding, adult protec-
tive services (APS) may arrange for, and provide referrals to, state-
only funded services for an alleged victim.

(2) Services may include:

(a) In-home personal care, household services, or both; and

(b) Emergency referral options for a department-licensed and -
contracted adult family home, assisted living facility, or nursing
home.
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(3) Services may be offered if:

(a) The person is the alleged victim in an open APS investiga-
tion;

(b) The services would help protect the alleged victim from harm;

(c) APS cannot identify alternative resources or options for pay-
ment for services available to the alleged victim at the time the
services are needed;

(d) Services are provided in the least restrictive and cost ef-
fective manner and setting available to meet the needs of the alleged
victim;

(e) APS 1is pursuing service alternatives or resolution of the is-
sues that resulted in the need for the services; and

(f) The services are temporary and provided with the consent of
the alleged victim, or their legal representative, only until the sit-
uation has stabilized.

(4) Service limitations.

(a) State-only funded protective services are provided by APS on
a discretionary basis, are not a benefit, and are not an entitlement.

(b) There is no right to notice over an approval, denial, change,
termination, or any other action regarding services.

(c) There is no right to an administrative hearing over an appro-
val, denial, change, termination, or any other action regarding serv-
ices.

(d) All services are limited to a cumulative maximum total of
ninety days in any twelve-month period, with nursing home services
limited to thirty days in the twelve-month period. An exception to
rule requested under chapter 388-440 WAC will not be accepted.

(e) In-home personal care, household services, or both, are pro-
vided based on assessed need and limited to one hundred forty-three
hours per calendar month.

[]

NEW SECTION

WAC 388-103-0040 When does adult protective services notify the
alleged perpetrator of an initial substantiated finding? (1) Adult
protective services (APS) will notify the alleged perpetrator in writ-
ing on or before the tenth working day after making an initial sub-
stantiated finding.

(2) APS may notify the alleged perpetrator after the tenth work-
ing day if time is needed to translate the notification letter, or if
time is needed to provide for the safety of the alleged victim.

[]

NEW SECTION

WAC 388-103-0050 How will adult protective services give the al-
leged perpetrator notice of the initial substantiated finding? (1)
Adult protective services (APS) will notify the alleged perpetrator of
the initial substantiated finding using one of the following methods:
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(a) Personal service of the notice as described under RCW
4.28.080; or

(b) Sending a copy of the notice by first-class mail and certi-
fied mail, return receipt requested, to the alleged perpetrator's last
known mailing address.

(2) If APS knows the alleged perpetrator no longer receives mail
at their last known mailing address, then APS will give notice by per-
sonal service.

[]

NEW SECTION

WAC 388-103-0060 When is notice to the alleged perpetrator com-
plete? Notice is complete when:

(1) Personal service 1is made; or

(2) Mail is properly stamped, addressed, and deposited in the
United States mail.

[]

NEW SECTION

WAC 388-103-0070 What proves that adult protective services pro-
vided notice of the initial substantiated finding to the alleged per-
petrator? Adult protective services may prove notice was provided to
the alleged perpetrator by any of the following:

(1) A sworn statement, certification, or declaration of personal
service;

(2) A sworn statement, certification, or declaration of mailing;
or

(3) The certified mail receipt confirming the notice was deliv-
ered.

[]

NEW SECTION

WAC 388-103-0080 Will adult protective services notify anyone
other than the alleged perpetrator of the initial substantiated find-
ing? (1) Facilities.

(a) If the incident occurred in a facility, adult protective
services (APS) will inform the facility of the initial substantiated
finding.

(b) If abuse, neglect, or misappropriation of resident property
occurred in a nursing home, APS will inform the administrator of the
nursing home of the initial substantiated finding.

(2) Agencies or programs.

(a) If the alleged perpetrator is an employee, contractor, volun-
teer, or otherwise related to an agency or program described in RCW
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74.34.068, APS may inform such agency or program of the initial sub-
stantiated finding; and

(b) APS may also inform appropriate state or local governmental
authorities responsible for licensing or certification of such agency
or program.

(3) APS may inform law enforcement of the initial substantiated
finding.

(4) APS may inform the long-term care ombuds, the developmental
disabilities ombuds, or both, of the initial substantiated finding.

(5) Other authorities.

(a) If an alleged perpetrator is professionally licensed, certi-
fied, or registered under title 18 RCW, APS may inform the proper au-
thority of the initial substantiated finding.

(b) APS may inform other investigative authorities of the initial
substantiated finding.

[]

NEW SECTION

WAC 388-103-0090 May an alleged perpetrator challenge an initial
substantiated finding? An alleged perpetrator may request an adminis-
trative hearing to challenge an initial substantiated finding.

[]

NEW SECTION

WAC 388-103-0100 How does an alleged perpetrator request an ad-
ministrative hearing to challenge an initial substantiated finding-?
(1) To request an administrative hearing, the alleged perpetrator must
send, deliver, or fax a written request to the office of administra-
tive hearings (OAH).

(a) OAH must receive the written request no later than the earli-
er of:

(i) 5:00 p.m. on the thirtieth calendar day after the mailing
date on adult protective services' (APS's) letter of notice; or

(ii) 5:00 p.m. on the thirtieth calendar day after the date APS's
letter of notice was personally served upon the alleged perpetrator.

(b) Days are counted as described under WAC 388-02-0035.

(c) OAH mailing addresses, fax numbers, and telephone numbers are
in WAC 388-02-0025.

(2) The minimum information required to make a request is given
by:

(a) Completing the adult protective services administrative hear-
ing request form (DSHS 27-178); or

(b) A written request that includes:

(1) The full legal name, current address, and phone number of the
alleged perpetrator;

(ii) A brief explanation of why the alleged perpetrator disagrees
with the initial substantiated finding; and
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(iii) A description of assistance needed in the administrative
appeal process, if any, by the alleged perpetrator, such as a foreign
or sign language interpreter, or accommodation for a disability.

(3) Good cause, as described under WAC 388-02-0020, does not ap-
ply to the requirements of this section.

[]

NEW SECTION

WAC 388-103-0110 What laws and rules will control the adminis-
trative hearings held regarding initial substantiated findings? (1)
Chapters 34.05 and 74.34 RCW, chapters 388-02 and 10-08 WAC, and this
chapter govern an administrative hearing regarding an initial substan-
tiated finding.

(2) In the event of a conflict between this chapter and chapter
388-02 or 10-08 WAC, this chapter will prevail; and in the event of a
conflict with between chapter 388-02 and 10-08 WAC, chapter 388-02 WAC
will prevail.

[]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-103-0120 What additional rules apply to administrative
hearings regarding initial substantiated findings of abuse, neglect,
or misappropriation of resident property, where the alleged perpetra-
tor is an individual used by a nursing facility or skilled nursing fa-
cility to provide services to residents of that facility? (1) This
section applies to the administrative hearing when an initial substan-
tiated finding of abuse, neglect, or misappropriation of resident
property is made against an individual used by a nursing facility or
skilled nursing facility to provide services to residents of that fa-
cility.

(2) The hearing and the hearing record must be completed within
one hundred and twenty days from the day the office of administrative
hearings received the request for a hearing under WAC 388-103-0100.

(a) If the administrative law judge (ALJ) finds that extenuating
circumstances exist that will make it impossible to render a decision
within one hundred and twenty days, then the ALJ may extend the limit
by a maximum of sixty days.

(b) The individual must be available for the hearing and other
preliminary matters.

(c) If the individual is a nursing assistant, and if the hearing
and hearing record cannot be completed within the time limit because
of the unavailability of the nursing assistant, then, after the time
limit has expired, the nursing assistant's name will be placed on the
vulnerable adult abuse registry pending the outcome of the hearing.

(3) The hearing must be held at a reasonable place and time con-
venient for the individual.
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(4) A final substantiated finding of neglect, where neglect is
defined under WAC 388-103-0002, may not be made if the individual dem-
onstrates the neglect was caused by factors beyond the control of the
individual.

[]

NEW SECTION

WAC 388-103-0130 How is confidential information protected in
the administrative hearing process? (1) All information described un-
der RCW 74.34.095(1) is confidential, and not subject to disclosure in
the administrative hearing process, except as described under RCW
74.34.095(3) and this section.

(2) If the administrative law Jjudge (ALJ) determines that disclo-
sure is essential to the administration of justice and will not endan-
ger the life or safety of the alleged victim or the person who made
the report, then the ALJ may order disclosure of the information oth-
erwise protected under RCW 74.34.095

(3) Such disclosure may only be made under a protective order
agreed to by the parties and entered by the ALJ. The ALJ may place re-
strictions on such disclosure as the ALJ deems proper.

[]

NEW SECTION

WAC 388-103-0140 How does the administrative law judge make a
decision regarding the initial substantiated finding? (1) If the ad-
ministrative law judge (ALJ) finds that the preponderance of the evi-
dence supports the initial substantiated finding, the ALJ shall uphold
the initial substantiated finding in an initial order.

(2) If the ALJ finds that the initial substantiated finding is
not supported by a preponderance of the evidence, the ALJ shall remand
the matter to the department to modify the finding consistent with the
initial order.

[]

NEW SECTION

WAC 388-103-0150 What if the alleged perpetrator or the depart-
ment disagrees with the administrative law judge's initial order? (1)
If the alleged perpetrator or the department disagrees with the admin-
istrative law judge's (ALJ's) initial order, either party may request
review of the initial order with the department's board of appeals as
described under chapter 388-02 WAC.

(2) If either party requests review of the ALJ's initial order,
the initial order will not be effected.

[]
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Washington State Register WSR 21-06-109

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-103-0160 When does the initial substantiated finding be-
come a final substantiated finding? (1) An initial substantiated
finding becomes a final substantiated finding when:

(a) The department gives the alleged perpetrator notice of the
initial substantiated finding as described under WAC 388-103-0050, and
the alleged perpetrator does not request an administrative hearing un-
der WAC 388-103-0100;

(b) The administrative law judge (ALJ) dismisses the alleged per-
petrator's request for hearing;

(c) The ALJ issues an initial order upholding the initial sub-
stantiated finding and the order becomes a final order under WAC
388-02-0525; or

(d) The department's board of appeals enters a final order up-
holding the initial substantiated finding.

[]

NEW SECTION

WAC 388-103-0170 What happens when an initial substantiated
finding becomes a final substantiated finding? When an initial sub-
stantiated finding becomes a final substantiated finding, identifying
information about the perpetrator of the abandonment, abuse, financial
exploitation, misappropriation of resident property, or neglect is
placed on the vulnerable adult abuse registry that is maintained by
the department.

[]

NEW SECTION

WAC 388-103-0180 Is a final substantiated finding permanent?
(1) A final substantiated finding is permanent, except as described
under subsection (2) of this section.

(2) A final substantiated finding may be reversed, and the per-
son's identifying information removed from the vulnerable adult abuse
registry, 1if:

(a) The department determines the final substantiated finding was
made in error;

(b) The final substantiated finding is reversed or otherwise
overturned upon judicial review; or

(c) The department is notified that a person with a final sub-
stantiated finding is deceased.

[]
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NEW SECTION

WAC 388-103-0190 Will adult protective services notify anyone
other than the alleged perpetrator of the final substantiated finding?
(1) Adult protective services (APS) may provide notice of the final
substantiated finding to those persons and entities described under
WAC 388-103-0080.

(2) Where the perpetrator of a final substantiated finding is an
individual used by a nursing home to provide services to residents of
such nursing home, APS will notify the following on or before the
tenth working day of the final substantiated finding:

(a) The perpetrator;

(b) The current administrator of the nursing home in which the
incident occurred;

(c) The administrator of the nursing home in which the perpetra-
tor is currently employed, if known by APS and if different than the
nursing home in which the incident occurred; and

(d) The Washington state department of health.

[]

NEW SECTION

WAC 388-103-0200 Does the department disclose information con-
tained in the vulnerable adult abuse registry about final substanti-
ated findings of abandonment, abuse, financial exploitation, misappro-
priation of resident property, and neglect? Upon request of any per-
son, the department shall disclose the identity of a person on the
vulnerable adult abuse registry with a final substantiated finding of
abandonment, abuse, financial exploitation, misappropriation of resi-
dent property, or neglect.

[]

NEW SECTION

WAC 388-103-0210 May a nursing assistant petition the department
to have their name removed from the vulnerable adult abuse registry-?
(1) This section implements 42 U.S.C. Sec. 1396r (g) (1) (D) and Sec.
1395i-3 (g) (1) (D).

(2) A nursing assistant may petition the department to have their
name removed from the vulnerable adult abuse registry, subject to the
requirements of this section.

(3) Preliminary requirements for the department to accept a peti-
tion:

(a) At least one year must have elapsed between the date of the
final substantiated finding and the date the department receives the
petition;

(b) The final substantiated finding was a singular occurrence of
neglect; and

(c) The petition must be in writing and contain the following in-
formation:

(1) About the petitioner:
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Name;

Date of birth;

Social security number;

Mailing address; and

Phone number;

) The final substantiated finding;

iii) All documents regarding any disciplinary action, or any
other negative action, taken against the petitioner under chapter
18.88A RCW;

(iv) A background check through the Washington state patrol that
was completed no earlier than thirty days prior to the date the de-
partment accepts the petition;

(v) An affidavit stating why the petitioner believes the depart-
ment should grant the petition. The statement must include whether the
petitioner has abused or neglected a vulnerable adult since the final
substantiated finding was entered;

(vi) A list of three references for the department to contact re-
garding the petitioner's employment and personal history, where two
references must be professional references; and

(vii) Any other relevant information the petitioner wants the de-
partment to consider.

(4) Standard for removal.

(a) The department will accept a petition if the requirements of
subsection (3) of this section are met.

(b) Once the petition is accepted, the petitioner must attend an
in-person interview with the department. "In-person" means either
physical presence with department personnel, or visual presence
through electronic means.

(c) Once the petition is accepted and the interview is completed,
the department will determine whether the petitioner's employment and
personal history reflects a pattern of abusive behavior or neglect:

(1) If the department determines the petitioner's employment and
personal history does not reflect a pattern of abusive behavior or ne-
glect, the department approves the petition, and removes the petition-
er's name from the vulnerable adult abuse registry.

(ii) If the department determines the petitioner's employment and
personal history does reflect a pattern of abusive behavior or ne-
glect, the department denies the petition.

(iii) If the department is unable to determine whether the peti-
tioner's employment and personal history reflects a pattern of abusive
behavior or neglect, the department denies the petition.

(5) Other information.

(a) The department will act with reasonable promptness upon re-
ceiving a petition that contains the information required under sub-
section (3) of this section, and make its decision within sixty days
of accepting a petition.

(b) If the department requires additional information to make
its determination, a letter will be sent to the petitioner requesting
the additional information. The petitioner has ten business days to
provide the information. If the department does not receive the re-
quested information, it may be unable to determine whether petition-
er's employment and personal history reflects a pattern of abusive be-
havior or neglect, and deny the petition.

(c) Decisions and other correspondence regarding the petition
will be mailed to the petitioner. At the petitioner's request, corre-
spondence may also be sent via email.
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REPEALER

The

repealed:

WAC

WAC

WAC

WAC
WAC

WAC

WAC

WAC

WAC

WAC

WAC

WAC

WAC
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A petitioner does not have a right to an administrative
hearing regarding any department action taken on a petition.

following sections of the Washington Administrative Code are

388-71-0100

388-71-0105

388-71-0110

388-71-0115
388-71-01201

388-71-01202

388-71-01205

388-71-01210

388-71-01215

388-71-01220

388-71-01225

388-71-01230

388-71-01235

What are the statutory references for
WAC 388-71-0100 through 388-71-012817?

What definitions apply to adult
protective services?

What is the purpose of an adult
protective services investigation?

When is an investigation conducted?

What state-only funded services may be
offered to a wvulnerable adult victim of
abandonment, abuse, financial
exploitation, neglect or self-neglect?

When does the department make a
substantiated initial finding of an
individual used by a nursing facility
or skilled nursing facility to provide
services to vulnerable adults?

When does APS notify the alleged
perpetrator of a substantiated initial
finding?

How may APS give the alleged
perpetrator notice of the substantiated
initial finding?

When is notice to the alleged
perpetrator complete?

What proves that APS provided notice of
the substantiated initial finding to
the alleged perpetrator?

What information must not be in the APS
finding notice to the alleged
perpetrator?

Will APS notify anyone other than the
alleged perpetrator of the
substantiated initial finding of
abandonment, abuse, financial
exploitation or neglect?

Can an alleged perpetrator challenge a
substantiated initial finding of
abandonment, abuse, financial
exploitation or neglect?
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388-71-01240

388-71-01245

388-71-01247

388-71-01250

388-71-01255

388-71-01260

388-71-01265

388-71-01270

388-71-01275

388-71-01280

388-71-01281

Washington State Register

How does an alleged perpetrator request
an administrative hearing to challenge
a substantiated initial finding of
abandonment, abuse, financial
exploitation or neglect?

What laws and rules will control the
administrative hearings held regarding
substantiated initial findings?

What additional rules apply to
administrative hearings held regarding
substantiated initial findings made
against a nursing assistant employed in
a nursing facility or skilled nursing
facility?

How is confidential information
protected in the appeal process?

How does the administrative law judge
make a decision regarding the
substantiated initial finding?

When is the alleged perpetrator
notified of the administrative law
judge's decision?

What if the alleged perpetrator or the
department disagrees with the decision?

What happens if the administrative law
judge rules against the department?

When does the APS substantiated initial
finding become a final finding?

Does the department disclose
information about final findings of
abuse, abandonment, neglect and
financial exploitation?

To whom does the department report a
final substantiated finding against a
nursing assistant employed in a nursing
facility or skilled nursing facility?
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