Washington State Register WSR 21-09-091

WSR 21-09-091
PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed April 21, 2021, 11:03 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-02-084.

Title of Rule and Other Identifying Information: Chapter 392-341
WAC, State assistance in providing school plant facilities—Prelimina-
ry provisions; chapter 392-343 WAC, State funding assistance in pro-
viding school plant facilities—Basic state support; and chapter
392-347 WAC, State funding assistance in providing school plant fa-
cilities—Modernization.

Hearing Location(s): On May 27, 2021, at 10:00 a.m., webinar via
Zoom (call-in option will be available). Due to the public health
emergency related to the COVID-19 virus pandemic, this public hearing
will take place by webinar via Zoom (with a call-in option). There
will be no physical location for the hearing. For information on reg-
istering and participating, please visit office of superintendent of
public instruction's (OSPI) website at https://www.kl2.wa.us/
policyfunding/ospi-rulemaking-activity. For questions, please email
kristin.murphy@kl2.wa.us.

Date of Intended Adoption: June 3, 2021.

Submit Written Comments to: Scott Black, OSPI, School Facilities,
P.O. Box 47200, Olympia, WA 98504, email
schoolfacilitiesrules@kl2.wa.us, by May 27, 2021.

Assistance for Persons with Disabilities: Contact Kristin Murphy,
phone 360-725-6133, fax 360-754-4201, TTY 360-664-3631, email Kris-
tin.murphy@kl2.wa.us, by May 20, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of the proposed rule
changes would apply lean management principles to the school facili-
ties study and survey process as required by section 5015, chapter
413, Laws of 2019.

The original CR-101 (WSR 21-02-084) identified both the study and
survey process (chapters 392-341, 392-343, and 392-347 WAC) and the
"D-Forms" process (chapters 392-342 and 392-344 WAC) as possible sub-
jects of rule making. However, for clarity, the "D-Forms" process will
be addressed as a separate rule-making process. For the D-forms lean
management rule-making process, OSPI filed a CR-101 on April 7, 2021,
as WSR 21-08-086.

Reasons Supporting Proposal: Amending the rules by applying lean
management principles is intended to ease the administrative process
followed by school districts in conducting school facilities study and
surveys.

Statutory Authority for Adoption: RCW 28A.525.020.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting and Implementa-
tion: Scott Black, OSPI, 600 South Washington Street, Olympia,
360-742-4028; and Enforcement: Randy Newman, OSPI, 600 South Washing-
ton Street, Olympia, 360-725-6268.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
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This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic impact
statement has been prepared under chapter 19.85 RCW. The proposed
amendment does not have an impact on small business and therefore does
not meet the requirements for a statement under RCW 19.85.030 (1) or
(2) .

April 21, 2021

Chris P. S. Reykdal
State Superintendent
of Public Instruction

OTS-2942.2

AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-341-025 State study and survey—Content. The study and
survey to be conducted by the superintendent of public instruction
with the cooperation of the local school district shall include the
following:

(1) An inventory and area analysis of existing school facilities
within the district, a description of the types and kinds of systems
and subsystems used in those facilities and their physical condition;

(2) A long-range (i.e., minimum of six years) educational and fa-
cilities plan setting forth the projected facility needs and priori-
ties of the district based on the educational plan((+

+3)+)), including a discussion of the need for adjustments of
school attendance areas within the district, and supplemented by the
following information:

(a) Demographic data including population projections and projec-
ted economic growth and development. OSPI shall provide projected en-
rollment based on most recent October enrollments. District shall pro-
vide most recent October enrollments of developmentally disabled stu-
dents;

((#4)) (b) The ability of such district to provide capital funds
by local effort;

((#5F)) (c) The existence of a school housing emergency as de-
fined by RCW 28A.525.166 (5) (a);

((#6))) (d) The need to improve racial balance and/or to avoid
creation or aggravation of racial imbalance: OSPI shall provide diver-
sity report based on most recent October enrollments and enrollment
data reported by district;

((#H)) (e) The type and extent of new and/or additions to exist-
ing school facilities required and the urgency of need for such fa-
cilities;

((#8¥)) (f) A cost/benefit analysis on the need to modernize
and/or replace existing school facilities in order to meet current ed-
ucational needs and the current state building code;
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+3+3))) (3) Such other matters as the superintendent of public in-
struction deems pertinent to decision making in the allocation of
funds for school facilities, or that the applicant district deems rel-

evant. Cooperation by the applicant school district in conducting the
study and survey is a requisite for the superintendent of public in-
struction to complete the study and survey and to establish the eligi-
bility of the district for state funding assistance in school facility
construction.

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-341-025,
filed 4/8/10, effective 5/9/10; WSR 06-16-032, amended and recodified
as § 392-341-025, filed 7/25/06, effective 8/25/06; WSR 98-19-139, §
180-25-025, filed 9/23/98, effective 10/24/98. Statutory Authority:
[RCW 28A.525.020.] WSR 91-12-058, § 180-25-025, filed 6/5/91, effec-
tive 7/6/91. Statutory Authority: RCW 28A.47.803, 28A.47.060,
28A.47.802 and 28A.47.105. WSR 90-04-031, § 180-25-025, filed 1/30/90,
effective 3/2/90. Statutory Authority: RCW 28A.47.830. WSR 85-24-047
(Order 24-85), § 180-25-025, filed 11/27/85; WSR 83-21-064 (Order
9-83), § 180-25-025, filed 10/17/83.]

AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-341-045 Approval criteria for state funding assistance.
The superintendent of public instruction shall conditionally agree to
state funding assistance for a school facility or facilities for a
school district that demonstrates the following:

(1) The existence of unhoused students which for the purpose of
this section shall mean current or projected enrolled students who are
in excess of the capacity calculated for existing facilities within
the district pursuant to chapter 392-343 WAC: Provided, That current
or projected enrolled students shall not be designated as unhoused for
a high school district of application which has a student enrollment
of four hundred or less in grades nine through twelve, if the students
involved or affected can be served without undue inconvenience in a
neighboring school, or schools of larger size and the neighboring
school district has indicated a willingness to serve, and has the ca-
pacity to house the applying district high school students; and

(2) The ability of the district to obtain capital funds to pro-
vide the local share required for state funding assistance: Provided,
That the existence of unhoused students provision of subsection (1) of
this section shall not be required for approval of the following
school facilities projects: Interdistrict cooperative centers author-
ized by chapter 392-345 WAC, interdistrict transportation cooperatives
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authorized by chapter 392-346 WAC, and modernization and new-—in-lieu
of modernization construction authorized by chapter 392-347 WAC.

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-341-045,
filed 4/8/10, effective 5/9/10; WSR 06-16-032, amended and recodified
as § 392-341-045, filed 7/25/06, effective 8/25/06; WSR 98-19-139, §
180-25-045, filed 9/23/98, effective 10/24/98. Statutory Authority:
RCW 28A.47.830. WSR 85-09-059 (Order 7-85), § 180-25-045, filed
4/17/85; WSR 83-21-064 (Order 9-83), § 180-25-045, filed 10/17/83.]

AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-341-200 Applications and forms. Applications and forms
applicable to provisions of this chapter for school facilities shall
be as follows:

(1) Applications for a state study and survey by a district pur-
suant to WAC 392-341-020 shall be designated as ((SPE+—Feormb—3+)) OSPI
D-1 Application.

(2) State planning grants to districts pursuant to WAC
392-341-030 shall be awarded to such districts through ((SPE)) OSPI
D-2 Form ((B—2)).

(3) Applications for approval of a school project by a district
pursuant to WAC 392-341-040 shall be designated as ((SPFFermb—3))
OSPI D-3 Application.

(4) Project approval for districts pursuant to WAC 392-341-040
shall be awarded to such district through ((SBEf)) OSPI D-4 Form
((p—4)) .

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-341-200,
filed 4/8/10, effective 5/9/10; WSR 06-16-032, amended and recodified
as § 392-341-200, filed 7/25/06, effective 8/25/06. Statutory Authori-
ty: RCW 28A.47.830. WSR 85-24-047 (Order 24-85), § 180-25-200, filed
11/27/85.]

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 392-341-060 Eligibility for state funding
assistance for new construction—
Definition—Contiguous school district.

WAC 392-341-065 FEligibility for state funding
assistance for new construction—
Definition—Negotiate in good faith.

WAC 392-341-070 Eligibility for state funding
assistance for new construction—Survey
of suitable school facilities in
contiguous school districts that are
unused or underutilized.
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WAC 392-341-075 Eligibility for state funding
assistance for new construction—
Contents of survey.

WAC 392-341-080 Eligibility for state funding
assistance for new construction—
Application to superintendent of public
instruction—Necessary documentation.

WAC 392-341-085 Eligibility for state funding
assistance for new construction—Review
of survey of available and suitable
school plant facilities in contiguous
school districts.

WAC 392-341-090 Eligibility for state funding
assistance for new construction—
Approval by the superintendent of
public instruction of applicant's
school district certification.

0TS-2943.2

AMENDATORY SECTION (Amending WSR 06-16-032, filed 7/25/06, effective
8/25/006)

WAC 392-343-040 Square foot area analysis. The square foot area
analysis, when submitted for review by the superintendent of public

instruction shall be calculated in accordance with ((Ehe—American—TIn
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392-343-019.
The analysis shall be reported on a form prepared by the superin-
tendent of public instruction.

[Statutory Authority: RCW 28A.525.020. WSR 06-16-032, recodified as §
392-343-040, filed 7/25/06, effective 8/25/06; WSR 95-20-089, §
180-27-040, filed 10/4/95, effective 11/4/95. Statutory Authority: RCW
28A.47.830. WSR 84-11-047 (Order 6-84), § 180-27-040, filed 5/17/84;
WSR 83-21-066 (Order 11-83), § 180-27-040, filed 10/17/83.]

AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-343-075 Energy conservation report. 1In compliance with
the provisions of chapter 39.35 RCW, school districts constructing
school facilities shall complete an energy conservation report for any
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new construction or for additions to and modernization of existing

school facilities, which will be reviewed ( (by—theWashingten—state

department—ofgeneral—administratieon)) 1in accordance with chapter
39.35 RCW, and approved by the school district board of directors. One

copy of the executive summary of said approved energy conservation re-
port ( (—approved—by—the—distriet board—eofdireeteorss)) shall be filed
with the office of the superintendent of public instruction. The
amount of state funding assistance for which a district is eligible
for the preparation of the energy conservation report shall be the

state funding assistance percentage multiplied ( (by—ten—thousand—deod—

1ava T oz oo £ ooy £ A - ] . £ a1

T + 11 1T ey Qo oot o 1 ah = A1 ot ~ Er=]

LT TS e I ITT [ 11LW AW B i gy A - o CTAC J.\_ALL\_AJ.LL\j (€ SIS I I Eiy W Wy @ B i S [ S WITICTTT (=9 |\ S EUrWD i UGS S S W W e
13111 ah 11 =N + 1 ot 4 Faam A0y S oo o o noraoant o~ maa 1+ 4 n'l))
J.J.\jJ.L/J. [0 3 § & = =y Ny CIT [ Y@ J.\_ALL\_AJ.LL\j (€2 SIS IS HiyW Wy @ B i S b/ 1 Lll_u\j T L_J.b/J.J. A

by the fee charged, up to a maximum of the state funding assistance

percentage multiplied by ten thousand dollars.

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-343-075,
filed 4/8/10, effective 5/9/10; WSR 06-16-032, recodified as §
392-343-075, filed 7/25/06, effective 8/25/06; WSR 98-19-143, §
180-27-075, filed 9/23/98, effective 10/24/98. Statutory Authority:
RCW 28A.525.020 and chapters 39.35 and 60.28 RCW. WSR 92-24-027, §
180-27-075, filed 11/24/92, effective 12/25/92. Statutory Authority:
RCW 28A.47.830. WSR 83-21-066 (Order 11-83), § 180-27-075, filed
10/17/83.1

OTS-2944.1

AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-347-015 Eligibility for state funding assistance. (1)
In order to be eligible for state funding assistance, a modernization
project shall have as its principal purpose one or more of the follow-
ing:

(a) Bringing a facility into compliance with current building and
health codes when so required by state or local health or safety offi-
cials;

(b) Changing the grade span grouping by facility by the addition,
deletion, or combination thereof of two or more grades within the af-
fected facility;

(c) The reduction of the number of operating school facilities in
a district by combining the remaining school facilities through mod-
ernization and new capital construction so as to achieve more cost ef-
fective and efficient operation in the combined school facility or fa-
cilities. In order to be eligible for state funding assistance, such a
project shall result in additional space for at least ((+68)) one hun-
dred additional pupils and the following enrollment in any combined
facility:

(i) Elementary school facility—((5688)) Five hundred pupils;

(ii) Middle or junior high school facility—((#+66)) Seven hundred
pupils;

(iii) Senior high school facility—((858)) Eight hundred fifty
pupils:
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Provided, That modernization projects in school districts with a
high school enrollment of less than ((858)) eight hundred fifty pupils
need not comply with the enrollment figures set forth above: Provided
further, That unless the district demonstrates the existence of un-
housed students, state funding assistance for the new construction
component of a combined modernization and new construction project
shall be limited to the provision of WAC 392-347-040; or

(d) Meeting the educational program of the facility.

(2) School districts shall certify that a proposed modernization
project will extend the life of the modernized school facility by at
least ((&wenty)) thirty years.

(3) School districts shall be ineligible for state funding assis-
tance for modernization of any school facility accepted by the school
district board of directors prior to January 1, 1993, where the prin-
cipal purpose of that modernization project is to:

(a) ((Resteore—Pbuilding —systems—and subsystems—thathave—deterio—

it A Aaq + = fForvrnd na o S o .
1T A8 \w vl |l A8 - [ S A8 Y § 4 @ N Sy iy gy TTOTTO 7

b)) ) Perform piecemeal work on one section or system of a school
facility;

((#e¥)) (b) Modernize a facility or any section thereof which has
been constructed within the previous twenty years;

((#e)) (c) Modernize a facility or any section thereof which has
received state funding assistance under the authority of this chapter
within the previous twenty years;

((#er—TFeo)) (d) Modernize a senior high school facility in a dis-
trict with a senior high school where there is existing space availa-
ble to serve the students involved or affected in a neighboring senior
high school without, in the judgment of the superintendent of public
instruction, an undue increase in the cost of transporting the stu-
dents to and from school, decrease in educational opportunity, or pro-
portional increase in the cost of instruction pursuant to chapter
392-341 WAC.

(4) School facilities accepted by the school district board of
directors after January 1, 1993, shall be ineligible for state funding
assistance for modernization of the facility or any section thereof
where:

(a) The facility was constructed and occupied within the previous
thirty years;

(b) The facility received state funding assistance under the au-
thority of this chapter within the previous thirty years.

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-347-015,
filed 4/8/10, effective 5/9/10; WSR 06-16-031, amended and recodified
as § 392-347-015, filed 7/25/06, effective 8/25/06; WSR 05-23-046, S§
180-33-015, filed 11/9/05, effective 12/10/05; WSR 91-12-058, §
180-33-015, filed 6/5/91, effective 7/6/91. Statutory Authority: RCW
28A.47.830. WSR 85-24-049 (Order 26-85), § 180-33-015, filed 11/27/85;
WSR 85-09-060 (Order 8-85), § 180-33-015, filed 4/17/85; WSR 83-21-071
(Order 16-83), § 180-33-015, filed 10/17/83. Statutory Authority: RCW
28A.47.073. WSR 81-24-049 (Order 13-81), § 180-33-015, filed 12/1/81.]
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AMENDATORY SECTION (Amending WSR 10-09-008, filed 4/8/10, effective
5/9/10)

WAC 392-347-035 Minimum project—Forty percent of replacement
costs. (1) State funding assistance in modernization of school fa-
cilities shall be limited to projects which may include an entire fa-
cility or one or more complete buildings within a facility for which
the estimated cost of major structural change is not less than forty

percent of the estimated cost of replacement. ((Fhe—estimated—ecost—of
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red—maintenanees)) The estimated cost of replacement shall be derived

from multiplication of the total square foot area of the facility or
facilities proposed for modernization by the construction cost alloca-
tion for the fiscal year funded as in WAC 392-343-045 set forth.

(2) The superintendent of public instruction may grant a waiver
from subsection (1) of this section in the event of an unanticipated
increase in the construction cost allocation that might cause prior
approved projects expecting state funding assistance to become dis-
qualified for such assistance.

[Statutory Authority: RCW 28A.525.020. WSR 10-09-008, § 392-347-035,
filed 4/8/10, effective 5/9/10; WSR 06-16-031, amended and recodified
as § 392-347-035, filed 7/25/06, effective 8/25/06; WSR 05-19-110, §
180-33-035, filed 9/20/05, effective 10/21/05. Statutory Authority:
RCW 28A.47.830 and 28A.525.020. WSR 01-19-042, § 180-33-035, filed
9/14/01, effective 10/15/01. Statutory Authority: [RCW 28A.525.020.]
WSR 91-12-058, § 180-33-035, filed 6/5/91, effective 7/6/91. Statutory
Authority: RCW 28A.47.830. WSR 85-24-049 (Order 26-85), § 180-33-035,
filed 11/27/85; WSR 83-21-071 (Order 16-83), § 180-33-035, filed
10/17/83. Statutory Authority: RCW 28A.47.073. WSR 81-24-049 (Order
13-81), § 180-33-035, filed 12/1/81.]
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