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WSR 21-11-004
PROPOSED RULES

EMPLOYMENT SECURITY DEPARTMENT
[Filed May 7, 2021, 8:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-07-084.

Title of Rule and Other Identifying Information: Hours of availa-
bility and suitable work: Adjusting the hours unemployment claimants
must be available for work in order to be eligible for unemployment
benefits and updating factors used to determine suitable work.

Hearing Location(s): On June 22, 2021, at 9:00 a.m., Zoom, Meet-
ing ID 883 4231 8970, Passcode 938418, Call in 253-215-8782. Join Zoom
meeting https://usl02web.zoom.us/j/883423189707
pwd=SXR2eGFRMkh1W1VVbmI2Rk02alBiQT09.

Date of Intended Adoption: June 25, 2021.

Submit Written Comments to: Joshua Dye, P.O. Box 9046, Olympia,
WA 98507-9046, email rules@esd.wa.gov, fax 844-652-7096, by June 21,
2021.

Assistance for Persons with Disabilities: Contact Teresa Eck-
stein, phone 360-507-9890, fax 360-586-4600, TTY relay 711, email
tecksteinf@es.wa.gov, by June 14, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Under current rules, unemployment
claimants must be available for work during all the usual hours and
days of the week customary for their occupation. This regquirement can
be unobtainable for some claimants who work in 24/7 professions, espe-
cially those claimants who have family caregiving responsibilities.
Rule making is necessary to set a more obtainable standard.

Additionally, rule making is necessary to include shifts of em-
ployment as a factor used to determine suitable work, consistent with
Unemployment Insurance Program Letter No. 41-98.

Reasons Supporting Proposal: Current availability requirements
force many Washington workers to make difficult choices between pro-
viding care necessary for family members and being available for work
during unattainable days and hours. Approximately forty percent of in-
dustries in Washington are classified as having customary hours of
twenty-four hours a day, seven days a week. This forces claimants to
be available morning, afternoons, and overnight, even if the claimant
had not previously worked shifts during those time frames. Many claim-
ants are unable to accept work different from previous work schedules
due to obligations to provide care for a child or wvulnerable adult,
which precludes the claimant from receiving unemployment insurance
(UI) benefits. By removing the requirement that claimants be available
for "all of" the customary hours of the industry, claimants are provi-
ded flexibility to receive UI benefits while the claimant searches for
new suitable employment and still meets obligations for providing care
to family members.

Clarifying the definition of suitable work to include previous
shifts of employment provides a level of protection for workers. The
amended definition of suitable work removes hardships on claimants
while protecting charged employers by preventing claimants from impos-—
ing undue restrictions on availability.

Statutory Authority for Adoption: RCW 50.12.010 and 50.12.040
provide general rule-making authority to the employment security de-
partment (ESD). RCW 50.12.042 provides specific rule-making authority
regarding the requirement that unemployment claimants be able to work,
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available for work, and actively seek work. RCW 50.20.100 provides
rule-making authority to determine what factors are used to determine
suitable work.

Statute Being Implemented: RCW 20.12.042 [50.12.042].

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: ESD, governmental.

Name of Agency Personnel Responsible for Drafting: Scott Michael,
Olympia, 360-890-3448; Implementation and Enforcement: Julie Lord,
Olympia, 360-890-3635.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Joshua
Dye, P.O. Box 9046, Olympia, WA 98507-9046, phone 360-890-3472, email
Rules@esd.wa.gov, https://esd.wa.gov/newsroom/ui-rule-making/.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. During a two-year span, the department denied
22,105 claims for claimants who were not available during the work
hours and days usual for their type of work. Each claim, on average,
represents $7,285 in charged benefits to an employer. When considering
the total denied claims spread across the state-wide employer base,
the proposed rule would increase each employers' average charged bene-
fits by $130.48 per year. An increase of this size is unlikely to in-
crease the tax liability for many employers.

May 7, 2021

Dan Zeitlin
Employment Security
Policy Director

0OTsS-1987.1

AMENDATORY SECTION (Amending WSR 16-21-013, filed 10/7/16, effective
11/14/16)

WAC 192-140-200 What happens if I certify that I am not able to
or available for work? (1) Benefits will be denied or reduced ( (vnder
REW—50-20-336)) in accordance with WAC 192-170-020 without requiring
additional information or interview if you file a weekly claim that:

(a) States you were not available for work or were not able to
work ( (em—ene—eor—two—days—eofaweek eorweeksbeing—elaimed)) for at
least forty hours during the week during the hours customary for vour
trade or occupation; and

(b) ( (Fhe—dayordays—teo—whichthiseconditionapplies—arernormat
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(('T"In-iﬁ o~ o Ao ) o ] + + 1 AN v Aoz £ ha ~ xroaT
[ N O g Sy ) - AT T ITUTT b/t./ [=] ULlJ._Y [y CIT \_A(_A._Y A= \_A(_A._Yn_) J.UJ. VVLJ.J.&/LJ. (<% SRV @ R mpm
1] EEEANE SZNE SN i n ol ~vso ENE T~ 2~ for e AL a4+ o
(&% g = [ S N R S N S § § { @ S WS S W i § oI TOWS _YU a1 LTT J.J.\jJ.L/J. [ S Ny T [ S S wy )
(D) RPoanafa+ o 02717 =N donrn o A 1an A~ DA EN S50 N1 N (1N (~) T+ +
&7 1T IT [ S S wy ) A S - Ny A8 oy g A8 T - L LAY JU e LU . U LT L7/ \ = WL CTTITOTT
B PR . I I I S RN, [ SV VU S Py - D T =~ B | _ 11
- kiLAJ.J.J.Ll\j L%\ S W i Sy S S N i i @ Ry iy [ S N R S N S § § { @ ) WS S NP i § A= LT T 1V T \AJ J - - _YU\_A [ S - (=9 \AJ J\J._Y

Certified on 5/27/2021 [ 2 ] WSR 21-11-004



Washington State Register WSR 21-11-004
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+3¥)) (2) Benefits will be denied under RCW 50.20.010 (1) (c)

without requiring additional information or interview if you file a
weekly claim that indicates you are not able to work or not available
for work because of a circumstance that is expected to continue beyond
the immediate week or weeks claimed.

This denial will begin with the first week claimed in which the
circumstance applies and continue until the circumstance no longer ex-
ists.

((#4r)) (3) Any denial of benefits under subsections ((42r—and
+3¥)) (1) and (2) of this section will be issued without delay. The
department will not issue a written decision when benefits are reduced
under subsection (1) of this section.

[Statutory Authority: RCW 50.12.010 and 50.12.040. WSR 16-21-013, §
192-140-200, filed 10/7/16, effective 11/14/16. Statutory Authority:
RCW 50.12.010, 50.12.040, 50.12.042. WSR 05-01-076, § 192-140-200,
filed 12/9/04, effective 1/9/05.]

0Ts-1989.1

AMENDATORY SECTION (Amending WSR 10-11-046 [20-11-022], filed 5/12/10
[5/13/20]1, effective 6/12/10 [7/5/201)

WAC 192-170-010 Availability for work—RCW 50.20.010. (1) In
general, the department will consider you available for work if you:

(a) Are willing to ((wexrk)) accept suitable full-time, part-time,
and ((aeeept)) temporary work during ((a33+—e£f)) the usual hours and
days of the week customary for your occupation.

(1) You are not required to ((be—avaitable—Ffor)) accept part-time
or temporary work if it would substantially interfere with your return
to your regular occupation.

(ii) The requirement to be ((avaidtekte—feor)) willing to accept
full-time work does not apply under the circumstances described in WAC
192-170-050 (1) (b) or 192-170-070;

(b) Are capable of accepting and reporting for any suitable work
within the labor market in which you are seeking work;

(c) Do not impose conditions that substantially reduce or limit
your opportunity to return to work at the earliest possible time;

(d) Are available for work for at least forty hours during the
week during the hours customary for your trade or occupation; and

(e) Are physically present in your normal labor market area, un-
less you are actively seeking and willing to accept work outside your
normal labor market.
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(2) You are not considered available for work if you fail or re-
fuse to seek work as required in a directive issued by the department
under WAC 192-180-010.

[Statutory Authority: RCW 50.12.010, 50.12.040, and 50.20.010. WSR
10-11-046, § 192-170-010, filed 5/12/10, effective 6/12/10.]

Reviser's note: The bracketed material preceding the section above was supplied by the code revis-
er's office.

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

NEW SECTION

WAC 192-170-020 Benefit reductions due to only partial availa-
bility—RCW 50.20.130(1). (1) If you are available for at least forty
hours during the week during the hours customary for your trade or oc-
cupation, benefits will not be reduced under RCW 50.20.130(1).

(2) If you are available for at least thirty-five but less than
forty hours during the week during the hours customary for your trade
or occupation, your weekly benefit amount will be reduced by one-sev-
enth.

(3) If you are available for at least thirty but less than thir-
ty-five hours during the week during the hours customary for your
trade or occupation, your weekly benefit amount will be reduced by
two-sevenths.

(4) If you are not available for at least thirty hours during the
week during the hours customary for your trade or occupation, benefits
will be denied under RCW 50.20.010 (1) (c).

[]

AMENDATORY SECTION (Amending WSR 02-08-072, filed 4/2/02, effective
5/3/02)

WAC 192-170-050 Suitable work factors—RCW 50.20.100 and
50.20.110. (1) Physical fitness. In determining whether work is suit-
able as defined by RCW 50.20.100 and 50.20.110, the department will
consider whether you have a disability that prevents you from perform-
ing the essential functions of the job without a substantial risk to
your health or safety.

(a) For purposes of this section, the term "disability" means a
sensory, mental, or physical condition that:

(i) Is medically recognizable or diagnosable;

(ii) Exists as a record or history; and

(iii) Substantially limits the proper performance of your job.

(b) The department may determine in individual circumstances that
less than full-time work is suitable if:

(1) The disability prevents you from working the number of hours
that are customary to the occupation;

(1i) You are actively seeking work for the occupation and hours
you have the ability to perform; and
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(iii) The restriction on the number of hours you can work, the
essential functions you can perform, and the occupations you are seek-
ing does not substantially limit your employment prospects within your
general area.

(c) To be considered available for suitable work, you must be
available for employment in an occupation in keeping with your prior
work experience, shifts of employment, education, or training. If such
employment is not available in your general area, you must be willing
to accept any employment which you have the physical or mental ability
to perform.

(d) Disabilities resulting from pregnancy will be treated the
same as other disabilities, except that the department will also con-
sider the risk to your pregnancy when deciding whether work is suita-
ble.

(e) The department will require verification from a physician of
your disability, including:

(1) The restrictions on the tasks or work-related functions you
can perform;

(ii) The restrictions on the number of hours you can work, if
any;

(iii) The expected duration of the disability and resulting work
restrictions; and

(iv) The types of tasks or work-related functions you are able to
perform with this disability, if known by the physician.

(2) Definitions. For the purposes of this chapter:

(a) "General area" means an individual's labor market area and
includes the geographic area within which an individual would custom-
arily seek work in a given occupation.

(b) "Physician" means a person licensed to practice one or more
of the following professions: Medicine and surgery (including, but not
limited to, psychiatry); osteopathic medicine and surgery; chiroprac-
tic; naturopathic medicine; podiatry.

[Statutory Authority: RCW 50.12.010, 50.12.040, 50.20.010. WSR
02-08-072, § 192-170-050, filed 4/2/02, effective 5/3/02.]

AMENDATORY SECTION (Amending WSR 05-19-018, filed 9/9/05, effective
10/10/05)

WAC 192-170-070 What are the availability requirements for part-

time eligible workers?—RCW 50.20.119. ((4)r)) If you are a part-time
eligible worker as defined in RCW 50.20.119 ( (+—vyou—may timit—your
Fvaitabitity—Ffor—work—te) ) &

(1) You must be willing to accept work of 17 or fewer hours per
week. You may refuse any job of 18 or more hours per week.

(2) You must be available for work at least 17 hours per week
during the usual hours and days of the week customary for your occupa-
tion. For example, if your occupation normally requires both day and
evening hours of work, you must be available for work both day and
evening hours.
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Fridayv—evernr—f—vouhave—eonlty worked weekends—3n—+thepast)) not impose
conditions on vour availability that substantially reduce or limit
vour opportunity to return to work at the earliest possible time.

[Statutory Authority: RCW 50.12.010, 50.12.040, and 50.12.042. WSR
05-19-018, § 192-170-070, filed 9/9/05, effective 10/10/05.]

AMENDATORY SECTION (Amending WSR 10-11-046, filed 5/12/10, effective
6/12/10)

WAC 192-170-090 Incarceration. (1) If you were previously
warned that your continued employment was in jeopardy because of poor
attendance, and you engage in illegal activities where you are aware
there is a clear possibility of arrest and detention, misconduct may
be established under RCW 50.04.294 (2) (d) or (e).

(2) If you are jailed but later released without having been
charged with or convicted of a crime, the separation is not considered
misconduct except as provided in subsection (3) of this section.

(3) If your employer discharges you for absenteeism or job aban-
donment because you failed without good cause to notify the employer
of your incarceration or anticipated release date, such failure may be
considered misconduct.

(( 4 St be

[Statutory Authority: RCW 50.12.010, 50.12.040, and 50.20.010. WSR
10-11-046, § 192-170-090, filed 5/12/10, effective 6/12/10.]

0Ts-1988.1

AMENDATORY SECTION (Amending WSR 10-11-046, filed 5/12/10, effective
6/12/10)

WAC 192-200-005 Disqualification of students—RCW 50.20.095.

(1) General rule. If you are registered in a course of study that pro-
vides scholastic instruction of twelve or more credit hours per week,

you are disqualified from receiving benefits or credit for your wait-

ing week.

(2) Period of disqualification. The disqualification starts with
the week the instruction begins or the week you left employment to re-
turn to school, whichever is earlier. The disqualification ends at
midnight on Saturday of the week prior to the first full week in which
you are no longer registered for twelve or more hours of instruction.
You must certify to the department that you are not currently regis-
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tered for twelve or more credit hours and will not be registered for
twelve or more credit hours for at least sixty days. If you begin
classes within sixty days, all benefits paid since the date of your
certification will be considered an overpayment. This overpayment is
subject to recovery under RCW 50.20.190. If you are registered for
classes that begin more than sixty days in the future, you will not be
disqualified under this subsection.

(3) Disqualification not applicable. The disqualification does
not apply if you:

(a) Are in approved training under RCW 50.20.043;

(b) Are in an approved self-employment assistance program under
RCW 50.20.250; or

(c) Show by a preponderance of the evidence that ( (yewr—student

&l o £ PPN
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ot o o
feor—work—when—you—appty)) you meet the availability reguirements in
chapter 192-170 WAC.

(4) Definitions. As used in this section:

(a) "School" includes primary schools, secondary schools, and in-
stitutions of higher education as defined in RCW 50.44.037;
(b) "Scholastic instruction" includes all teaching or opportunity

for learning subjects other than those of a strictly vocational na-
ture. Subjects of a vocational nature are those embraced in the defi-
nition of "training" contained in WAC 192-200-010.

(c) "Twelve or more hours per week" means 12 or more credit hours
per week or its equivalent.

(5) Students. Students who claim benefits are subject to all of
the provisions of Title 50 RCW including:

(a) RCW 50.20.050 dealing with those who leave work voluntarily
without good cause;

(b) RCW 50.20.010 (1) (c) requiring claimants to be able and
available for and actively seeking work; and

(c) RCW 50.20.240 requiring claimants to provide evidence of
their job search activities as requested by the department.

[Statutory Authority: RCW 50.12.010, 50.12.040, and 50.20.010. WSR
10-11-046, § 192-200-005, filed 5/12/10, effective 6/12/10. Statutory
Authority: RCW 50.12.010, 50.12.040, 50.20.010, 50.20.250(7) and
50.20.012. WSR 07-23-129, § 192-200-005, filed 11/21/07, effective
1/1/08. Statutory Authority: RCW 50.12.010, 50.12.040, 50.12.042. WSR
05-01-076, § 192-200-005, filed 12/9/04, effective 1/9/05.]
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