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WSR 21-13-011
PROPOSED RULES

HUMAN RIGHTS COMMISSION
[Filed June 4, 2021, 2:46 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-09-049.

Title of Rule and Other Identifying Information: These proposed
rules are in Title 162 WAC, Human rights commission, and chapter
162-04 WAC, General provisions. Changes are made to WAC 162-04-030
Public access to records, which has been updated, and to 162-04-035
Protective orders to seal produced documents, which has been elimina-
ted as obsolete, and the WAC 162-04-035 caption is changed to Process-
ing of public records requests—Electronic record. New sections added
include WAC 162-04-032 Agency contact information—Public records of-
ficer, 162-04-033 Availability of public records, 162-04-034 Process-
ing of public records requests—General, 162-04-036 Exemptions,
162-04-037 Costs of providing copies of public records, and 162-04-038
Review of Denials of Public Records.

Hearing Location(s): On July 27, 2021, at 2 p.m. In response to
the coronavirus disease 2019 (COVID-19) public health emergency, the
human rights commission will not provide a physical location for this
hearing to promote social distancing and the safety of the citizens of
Washington state. A virtual public hearing, without a physical meeting
space, will be held instead. All involved will participate remotely.
The public may login using a computer or device, or call-in using a
phone, to listen to the hearing. The public may provide verbal com-
ments during the specified time for public comment. For more informa-
tion about how to attend this virtual meeting, please visit https://
www.hum.wa.gov/rule-making. You can also email policy@hum.wa.gov to
receive an email with login information for the hearing.

Date of Intended Adoption: July 30, 2021.

Submit Written Comments to: Laura Lindstrand, Policy Analyst, 711
South Capitol Way, Suite 402, P.O. Box 42490, Olympia, WA 98504, email
policy@hum.wa.gov, fax 360-586-2282, by July 9, 2021.

Assistance for Persons with Disabilities: Contact Laura Lind-
strand, phone 360-878-4106, fax 360-586-2282, email policy@hum.wa.gov.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These proposed rules update information
on requesting and obtaining public records from the human rights com-
mission, and provide a method for having the denial of a public re-
cords reviewed within the agency. These rules will also allow charging
the statutory default costs for providing public records. The language
of WAC 164-04-030 has been substituted with new language, and addi-
tional WAC sections have been added. The updates reflect the Public
Records Act model rules, chapter 44-14 WAC, and reflect the costs in-
curred by the agency in providing copies of public records. The sub-
ject of the original WAC 162-04-035 is no longer relevant, as the
process does not conform to current records release exemptions.

Reasons Supporting Proposal: The original rules are out of date.
The proposed rules reflect the language in the Public Records Act mod-
el rules chapter 44-14 WAC. There is also no mechanism within the
original rules for charging for copies of public records requests. As
a small agency with limited resources and a large volume of public re-
cords requests, the human rights commission is struggling with cover-
ing those costs and dealing with voluminous requests. The proposed
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RCW 28A

This

A cost-benefit analysis is not required under RCW 34.05.328.
agency does not fall within any category outlined in RCW 34.05.328(5).

is exempt from

or portions of the proposal,

This rule proposal,
requirements of the Regulatory Fairness Act because the proposal

and rule content is explic-

.
4

as the rules relate only to in-

3

025 (3)
ternal governmental operations that are not subject to vio-

lation by a nongovernment party

Is exempt under RCW 19.85.

itly and specifically dictated by statute.

2021

June 4,
Laura Lindstrand

Policy Analyst

OTS-3034.1

effective

filed 11/7/89,

(Amending WSR 89-23-019,

AMENDATORY SECTION

12/8/89)

((

WAC 162-04-030 Public access to records.
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ey=)) (1) RCW 42.56.070(1) requires the human rights commission to

make available for inspection and copying nonexempt "public records"
in accordance with published rules. The act defines "public record" at
RCW 42.56.010(3) to include any "writing containing information relat-
ing to the conduct of government or the performance of any governmen-
tal or proprietary function prepared, owned, used, or retained" by the
agency. RCW 42.56.010(3) excludes from the definition of "public re-
cord" the records of volunteers that are not otherwise required to be
retained by the agency and which are held by volunteers who do not
serve in an administrative capacity; have not been appointed by the
agency to an agency board, commission or internship; and do not have a
supervisory role or delegated authority.

(2) The purpose of these rules is to establish the procedures
that the human rights commission will follow in order to provide full
access to public records. These rules provide information to persons
wishing to regquest access to public records of the human rights com-
mission and establish processes for both regquestors and human rights
commission staff that are designed to best assist members of the pub-
lic in obtaining such access.

(3) The purpose of the act is to provide the public full access
to information concerning the conduct of government, mindful of indi-
viduals' privacy rights and the desirability of the efficient adminis-—
tration of government. The act and these rules will be interpreted in
favor of disclosure. In carrying out its responsibilities under the
act, the human rights commission will be guided by the provisions of
the act describing its purposes and interpretation.

[Statutory Authority: RCW 49.60.120(3). WSR 89-23-019, §162-04-030,
filed 11/7/89, effective 12/8/89; Order 13, §162-04-030, filed
2/16/73.]

NEW SECTION

WAC 162-04-032 Agency contact information—Public records offi-
cer. (1) The human rights commission central office is located at 711
S. Capitol Way, Ste. 402, P.O. Box 42490, Olympia, Washington 98504.

(2) The public records officer will oversee compliance with the
act but another human rights commission staff member may process the
request. Therefore, these rules will refer to the public records offi-
cer or "designee." The public records officer or designee and the hu-
man rights commission will provide full assistance to requestors; cre-
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ate and maintain for use by the public and human rights commission of-
ficials an index to public records of the human rights commission (if
applicable); ensure that public records are protected from damage or
disorganization; and prevent fulfilling public records requests from
causing excessive interference with essential functions of the human
rights commission.

(3) Any person wishing to request access to public records of the
human rights commission, or seeking assistance in making such a re-
quest should contact the public records officer designee of the human
rights commission:

Records Analyst

Human Rights Commission

711 S. Capitol Way, Ste. 402

P.0O. Box 42490

Olympia, WA 98504-2490

360-359-4925

360-586-2282

records@hum.wa.gov

Information is also available at the human rights commission's
website at www.hum.wa.gov.

(4) The human rights commission will provide members of the pub-
lic with a form to make a public records request. This form is availa-
ble through the public records officer designee or the website at
WWw.hum.wa.gov.

[]

NEW SECTION

WAC 162-04-033 Availability of public records. (1) Hours for
inspection of records. Public records are available for inspection and
copying during normal business hours of the human rights commission,
Monday through Friday, 8:00 a.m. to 5:00 p.m., excluding legal holi-
days. Records must be inspected at the Olympia office of the human
rights commission. Many public records are also available for inspec-
tion and copying on the human rights commission's website at any time,
at no cost.

(2) Organization of records. The human rights commission will
maintain its records in a reasonably organized manner. The human
rights commission will take reasonable actions to protect records from
damage and disorganization. A requestor shall not take human rights
commission records from the human rights commission. A variety of re-
cords 1s available on the human rights commission's website at
www.hum.wa.gov. Requestors are encouraged to view the documents avail-
able on the website prior to submitting a records request.

(3) Making a request for public records.

(a) Any person wishing to inspect or copy public records of the
human rights commission should make the request in writing on the hu-
man rights commission's request form, or by letter, fax, or email ad-
dressed to the public records officer designee at the email address
record@hum.wa.gov, or by submitting the request in person at the human
rights commission, 711 S. Capitol Way, Ste. 402, P.O. Box 42490, Olym-
pia, Washington 98504 and including the following information:

e Name of requestor;
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* Address of requestor;

e Other contact information, including telephone number and any
email address;

e Identification of the public records adequate for the public
records officer or designee to locate the records;

* Any limitations to the records request, such as by date that
the record was created, by respondent entity, or by statutorily cov-
ered area such as employment or housing;

* The date and time of day of the request.

(b) If the requestor wishes to have copies of the records made
instead of simply inspecting them, they should so indicate and make
arrangements to pay for copies of the records or a deposit. Pursuant
to WAC 132-04-037 charges for copies are provided in a fee schedule
available at 711 S. Capitol Way, Ste. 402, P.O. Box 42490, Olympia,
Washington 98504, or at www.hum.wa.gov.

(c) A records request form is available for use by requestors at
the office of the public records officer designee and online at
WWw.hum.wa.gov.

(d) The public records officer designee may accept requests for
public records that contain the above information by telephone or in
person. If the public records officer designee accepts such a request,
they will confirm receipt of the information and the substance of the
request in writing.

(e) If requestors refuse to identify themselves or provide suffi-
cient contact information, the agency will respond to the extent fea-
sible and consistent with the law.

[]

NEW SECTION

WAC 162-04-034 Processing of public records requests—General.
(1) Providing "fullest assistance.”" The human rights commission is
charged by statute with adopting rules which provide for how it will
"provide full access to public records"; "protect records from damage
or disorganization"; "prevent excessive interference with other essen-
tial functions of the agency"; provide "fullest assistance" to reques-
tors; and provide the "most timely possible action" on public records
requests. The public records officer or designee will process requests
in the order allowing the most requests to be processed in the most
efficient manner.

(2) Upon receipt of a request, the public records officer desig-
nee will log the text of the request, the name of the requestor, and
the date of the request.

(3) The public records officer or designee will evaluate the re-
quest according to the nature of the request, volume, and availability
of requested records.

(4) Access to public records can be provided by allowing inspec-
tion of the record, providing a copy, or posting the record on the hu-
man rights commission's website and assisting the requestor with find-
ing it.

(5) A requestor must request an "identifiable record" or "class
of records" before the human rights commission must respond to it. RCW
42 .56.080 and 42.56.550(1). An "identifiable record" is one that 1is
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existing at the time of the request and which agency staff can reason-
ably locate. A request for all or substantially all records prepared,
owned, used, or retained by an agency is not a valid request for iden-
tifiable records.

(6) Acknowledging receipt of request. Following the initial eval-
uation of the request under subsection (3) of this section, and within
five business days of receipt of the request, the public records offi-
cer or designee will do one or more of the following:

(a) Make the records available for inspection or copying includ-
ing:

(1) If copies are available on the human rights commission's in-
ternet website, provide an internet address and link on the website to
specific records requested;

(ii) If copies are requested and payment of a deposit for the
copies, if any, is made or other terms of payment are agreed upon,
send the copies to the requestor;

(b) Acknowledge receipt of the request and provide a reasonable
estimate of when records or an installment of records will be availa-
ble (the public records officer or designee may revise the estimate of
when records will be available);

(c) Acknowledge receipt of the request and ask the requestor to
provide clarification for a request that is unclear, and then to pro-
vide, to the greatest extent possible, a reasonable estimate of time
the human rights commission will require to respond to the request if
it is not clarified.

(1) Such clarification may be requested and provided by telephone
and memorialized in writing.

(ii) If the requestor fails to respond to a request for clarifi-
cation and the entire request is unclear, the human rights commission
need not respond to it. The human rights commission will respond to
those portions of a request that are clear; or

(d) Deny the request.

(7) Consequences of failure to respond. If the human rights com-
mission does not respond in writing within five business days of re-
ceipt of the request for disclosure, the requestor should contact the
public records officer to determine the reason for the failure to re-
spond.

(8) Protecting rights of others. In the event that the requested
records contain information that may affect rights of others and may
be exempt from disclosure, the public records officer may, prior to
providing the records, give notice to such others whose rights may be
affected by the disclosure. Such notice should be given so as to make
it possible for those other persons to contact the requestor and ask
him or her to revise the request, or, if necessary, seek an order from
a court to prevent or limit the disclosure. The notice to the affected
persons will include a copy of the request.

(9) Records exempt from disclosure. Some records are exempt from
disclosure, in whole or in part. If the human rights commission be-
lieves that a record is exempt from disclosure and should be withheld,
the public records officer will state the specific exemption and pro-
vide a brief written explanation of why the record or a portion of the
record is being withheld. If only a portion of a record is exempt from
disclosure, but the remainder is not exempt, the public records offi-
cer will redact the exempt portions, provide the nonexempt portions,
and indicate to the requestor why portions of the record are being re-
dacted. A description of the records being withheld and the reasons
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for withholding, and the date of the final disposition of the request
shall be logged.

(10) Inspection of records.

(a) A requestor may request to inspect records at the human
rights commission office in Olympia. The records will be assembled and
redacted of exempt information. Consistent with other demands, the hu-
man rights commission shall then provide space to inspect public re-
cords. No member of the public may remove a document from the viewing
area or disassemble or alter any document.

(b) The requestor must review the assembled records within thirty
days of the human rights commission's notification to them that the
records are available for inspection or copying. The agency will noti-
fy the requestor in writing of this requirement and inform the reques-
tor that they should contact the agency to make arrangements to review
the records. If the requestor or a representative of the requestor
fails to review the records within the thirty-day period or make other
arrangements, the human rights commission may close the request and
refile the assembled records. Other public records requests can be
processed ahead of a subsequent request by the same person for the
same or almost identical records, which can be processed as a new re-
quest.

(c) Providing copies of records. After inspection is complete,
the requestor requests copies of documents, the public records officer
or designee shall make the requested copies or arrange for copying. If
documents are copied, the copying charges outlined in WAC 162-04-037
will apply.

(11) Providing records in installments. When the request is for a
large number of records, the public records officer or designee will
provide access for inspection and copying in installments, if they
reasonably determine that it would be practical to provide the records
in that way. If, within thirty days, the requestor fails to inspect or
provide payment for one or more of the installments, the public re-
cords officer or designee may stop searching for the remaining records
and close the request.

(12) Completion of inspection. When the inspection of the reques-
ted records is complete and all requested copies are provided, the
public records officer or designee will indicate on the log and in the
last communication with the requestor that the human rights commission
has completed a reasonable search for the requested records and made
any located nonexempt records available for inspection or has provided
the requested copies or electronic documents.

(13) Closing withdrawn or abandoned request. When the requestor
either withdraws the request, or fails to clarify an entirely unclear
request, or fails to fulfill their obligations to inspect the records,
pay the deposit, pay the required fees for an installment, or make fi-
nal payment for the requested copies, the public records officer or
designee will close the request and, unless the agency has already in-
dicated in previous correspondence that the request would be closed
under the above circumstances, indicate to the requestor that the hu-
man rights commission has closed the request.

(14) Later discovered documents. If, after the human rights com-
mission has informed the requestor that it has provided all available
records, the human rights commission becomes aware of additional re-
sponsive documents existing at the time of the request, it will
promptly inform the requestor of the additional documents and provide
them on an expedited basis.
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WAC 162-04-035
Processing of public records requests—Electronic record.
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Requesting electronic records. The process for requesting electronic
public records is the same as for requesting paper public records.

(2) Providing electronic records. When a requestor requests re-
cords in an electronic format, the public records officer designee
will provide the nonexempt records or portions of such records that
are reasonably locatable in an electronic format that is used by the
human rights commission and is generally commercially available, or in
a format that is reasonably translatable from the format in which the
agency keeps the record. Costs for providing electronic records are
governed by WAC 162-04-037. The fee schedule is available at 711 S.
Capitol Way, Ste. 402, P.O. Box 42490, Olympia, Washington 98504 and
WWW.hum.wa.gov.

(3) Customized electronic access services. While not required,
and with the consent of the requestor, the human rights commission may
decide to provide customized electronic access services and assess
charges under RCW 42.56.120 (2) (f). A customized service charge ap-
plies only if the human rights commission estimates that the regquest
would require the use of information technology expertise to prepare
data compilations, or provide customized electronic access services
when such compilations and customized access services are not used by
the agency for other purposes. The human rights commission may charge
a fee consistent with RCW 42.56.120 (2) (f) for such customized access.

[Statutory Authority: RCW 49.60.120(3). WSR 89-23-019, § 162-04-035,
filed 11/7/89, effective 12/8/89.]

NEW SECTION

WAC 162-04-036 Exemptions. (1) The Public Records Act provides
that a number of types of documents are exempt from public inspection
and copying. The human rights commission will exempt these records
from inspection and copying.

(2) The human rights commission is prohibited by statute from
disclosing lists of individuals for commercial purposes.

[]

NEW SECTION

WAC 162-04-037 Costs of providing copies of public records. (1)
Inspection. There is no fee for inspecting public records, including
inspecting records on the human rights commission's website.

(2) Statutory default costs. The human rights commission is not
calculating actual costs for copying its records because to do so
would be unduly burdensome for the following reasons: Funds were not
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allocated for performing a study to calculate such actual costs and
the human rights commission does not have the resources to conduct a
study to determine actual copying costs for all its records; staff re-
sources are insufficient to perform a study and to calculate such ac-
tual costs; to conduct such a study would interfere with other essen-
tial agency functions; and, through the legislative process, the pub-
lic and requestors have commented on and been informed of authorized
fees and costs provided in the Public Records Act, including RCW
42.56.120 and other laws. Therefore, in order to timely implement a
fee schedule consistent with the Public Records Act, it is more cost
efficient, expeditious and in the public interest for the human rights
commission to adopt the state legislature's approved fees and costs
for most of the human rights commission's records, as authorized in
RCW 42.56.120 and as published in the agency's fee schedule.

(3) Fee schedule. The fee schedule is available at 711 S. Capitol
Way, Ste. 402, P.O. Box 42490, Olympia, Washington 98504 and on the
human rights commission's website at www.hum.wa.gov.

(4) Estimate of costs for requestor. If a requestor asks, the hu-
man rights commission will provide a summary of the applicable charges
before copies are made, and the regquestor may revise the request to
reduce the number of copies to be made. The human rights commission
will also provide a requestor, in advance, information concerning cus-
tomized service charges if the request involves customized service.

(5) Processing payments. Before beginning to make the copies or
processing a customized service, the public records officer or desig-
nee may require a deposit of up to ten percent of the estimated costs
of copying all the records selected by the requestor. The public re-
cords officer or designee may also require the payment of the remain-
der of the copying costs before providing all the records, or the pay-
ment of the costs of copying an installment before providing that in-
stallment. The human rights commission will not charge sales tax when
it makes copies of public records.

(6) Costs of mailing. The human rights commission may also charge
actual costs of mailing, including the cost of the shipping container.

(7) Payment. Payment may be made by cash, check, or money order
to the human rights commission.

[]

NEW SECTION

WAC 162-04-038 Review of denials of public records. (1) Peti-
tion for internal administrative review of denial of access. Any per-
son who objects to the initial denial or partial denial of a records
request may petition in writing (including email) to the public re-
cords officer for a review of that decision. The petition shall in-
clude a copy of or reasonably identify the written statement by the
public records officer or designee denying the request.

(2) Consideration of petition for review. The public records of-
ficer shall promptly provide the petition and any other relevant in-
formation to the agency executive director. That person will immedi-
ately consider the petition and either affirm or reverse the denial
within two business days following the human rights commission's re-
ceipt of the petition, or within such other time as the human rights
commission and the requestor mutually agree to.
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(3) Review by the attorney general's office. Pursuant to RCW
42.56.530, if the human rights commission denies a requestor access to
public records because it claims the record is exempt in whole or in
part from disclosure, the requestor may request the attorney general's
office to review the matter. The attorney general has adopted rules on
such requests in WAC 44-06-160.

(4) Judicial review. Any person may obtain court review of deni-
als of public records requests pursuant to RCW 42.56.550 at the con-
clusion of two business days after the initial denial regardless of
any internal administrative appeal.

[]
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