
WSR 21-16-103
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed August 3, 2021, 4:27 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 19-24-062.
Title of Rule and Other Identifying Information: Chapter 296-140 

WAC, Clean energy labor standards certification.
Hearing Location(s): On September 7, 2021, at 9:00 a.m., virtual 

and telephonic hearing only. Please join on your computer or mobile 
app (Microsoft Teams) https://teams.microsoft.com/l/meetup-join/
19%3ameeting_NWNmOTExM2UtOWI3Yy00NzY2LWJiZWQtOTU5ZGQ3OGUyMDQ3%40thread
.v2/0?
context=%7b%22Tid%22%3a%2211d0e217-264e-400a-8ba0-57dcc127d72d%22%2c%2
2Oid%22%3a%22d2b1cfc2-5d3b-4cf8-8fbd-a94ce8c92ef1%22%7d, or call (au-
dio only) +1 253-372-2181, Phone Conference ID 532 423 936# (pound 
sign must be entered). The virtual/telephonic hearing starts at 9 a.m. 
and will continue until all oral comments are received.

Date of Intended Adoption: October 5, 2021.
Submit Written Comments to: Beverly Clark, P.O. Box 44400, Olym-

pia, WA 98504-4400, email Beverly.Clark@Lni.wa.gov, fax 360-902-5292, 
by September 7, 2021.

Assistance for Persons with Disabilities: Contact Beverly Clark, 
phone 360-902-6272, fax 360-902-5292, email Beverly.Clark@Lni.wa.gov, 
by August 31, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of labor and industries 
(L&I) is proposing rules to create new chapter 296-140 WAC, Clean en-
ergy labor standards certification, in order to implement the legisla-
tive changes made within 2019's Clean Energy Transformation Act (sec-
tions 18 and 19, chapter 288, Laws of 2019, E2SSB 5116) that will ad-
dress the following:
• Standards for certification for:

º Procurement from and contracts with women-owned, minority-
owned, and veteran-owned businesses;

º Procurement from and contracts with entities that have a 
history of complying with federal and state wage and hour 
laws and regulations;

º Apprenticeship utilization;
º Preferred entry for workers living in the area where the 

project is being constructed;
º Payment of prevailing wages; and
º Project labor agreements and community workforce agreements.

• Requirements and processes related to application, records and 
documentation, and certification.
Reasons Supporting Proposal: 2019's Clean Energy Transformation 

Act amends RCW 82.08.962 and 82.12.962 related to sales and use tax 
remittances for machinery and equipment used in generating electricity 
(sections 18 and 19, chapter 288, Laws of 2019, E2SSB 5116). Under the 
amendments, the sales and use tax remittances are available for cer-
tain clean energy projects when certified by L&I that the developer of 
the project complied with specific labor standard requirements and the 
machinery and equipment is installed on or after January 1, 2020, and 
completed by December 31, 2029. L&I is required to adopt rules to de-
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fine and set minimum requirements for all labor standards associated 
with the certification for tax remittance; set requirements for all 
good faith efforts; and set other requirements to documentation and 
the certification process.

This rule making is identical to an emergency rule filed on July 
16, 2021, as WSR 21-15-078, except a provision was added to clarify 
that if a clean energy project is done in phases with separate PLAs/
CWAs, the department will not issue certification until all PLAs/CWAs 
have been signed and submitted to L&I.

Statutory Authority for Adoption: RCW 82.08.962 and 82.12.962.
Statute Being Implemented: RCW 82.08.962 and 82.12.962.
Rule is not necessitated by federal law, federal or state court 

decision.
Name of Proponent: L&I, governmental.
Name of Agency Personnel Responsible for Drafting, Implementa-

tion, and Enforcement: Christina Summers, Tumwater, Washington, 
360-902-5772.

A school district fiscal impact statement is not required under 
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Beverly 
Clark, P.O. Box 44400, Olympia, WA 98504-4400, phone 360-902-6272, fax 
360-902-5292, email Beverly.Clark@Lni.wa.gov.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how 
costs were calculated. The proposed rule[s] set criteria for voluntary 
labor standards certification for clean energy project. As such, the 
proposed rules do not impose any costs on businesses.

August 3, 2021
Joel Sacks
Director

OTS-1924.4

Chapter 296-140 WAC
CLEAN ENERGY LABOR STANDARDS CERTIFICATION

NEW SECTION
WAC 296-140-001  Definitions.  (1) "Category 1 clean energy 

project" means a project to:
(a) Construct a facility capable of generating not less than 1000 

watts AC of electricity using any of the following principal sources 
of power: Fuel cells; wind; biomass energy; geothermal resource; tidal 
or wave energy; or technology that converts otherwise lost energy from 
exhaust; or

(b) Construct solar energy systems capable of generating not less 
than 500 kilowatts AC of electricity.
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(2) "Category 2 clean energy project" means a project to con-
struct solar energy systems capable of generating more than 100 kilo-
watts AC, but no more than 500 kilowatts AC of electricity.

(3) "Community workforce agreement (CWA)" means a prehire collec-
tive bargaining agreement with one or more labor organizations that 
establishes the terms and conditions of employment for a specific con-
struction project and is an agreement described in 29 U.S.C. Sec. 
158(f). To establish the terms and conditions for employment on a sin-
gle construction project, the CWA must be a single agreement covering 
all labor organizations representing the building and construction em-
ployees involved in the project and covers all contractors and subcon-
tractors working on the project.

(4) "Department" means the department of labor and industries.
(5) "Good faith efforts" means the efforts by the project devel-

oper or its designated principle contractor that maximize the likeli-
hood that the project will be built in compliance with the standards 
for certification. The totality of the circumstances and factors will 
be reviewed to determine good faith. Good faith efforts are not neces-
sary when the standard requirements have been met.

(6) "Labor hours" means the total hours of laborers, workers, or 
mechanics receiving an hourly wage who are directly employed by the 
contractor and all subcontractors working upon the project. Labor 
hours does not include hours worked by foremen, superintendents, or 
owners except where the hours worked are counted in satisfying the re-
quired apprentice to journey supervision ratio as required by appren-
ticeship standards.

(7) "Local resident" means Washington laborers, workers, or me-
chanics receiving an hourly wage who live within fifty miles of the 
project being constructed unless the project is being constructed in a 
rural county, then it is defined as Washington workers who live within 
two hundred miles of the project.

(8) "Minority-owned business" means a business certified with the 
office of minority and women's business enterprises (OMWBE) as a mi-
nority business enterprise (MBE) or a minority women business enter-
prise (MWBE) under chapter 326-20 WAC.

(9) "Project labor agreement (PLA)" means a prehire collective 
bargaining agreement with one or more labor organizations that estab-
lishes the terms and conditions of employment for a specific construc-
tion project and is an agreement described in 29 U.S.C. Sec. 158(f). 
To establish the terms and conditions for employment on a single con-
struction project, the PLA must be a single agreement covering all la-
bor organizations representing the building and construction employees 
involved in the project and covers all contractors and subcontractors 
working on the project.

(10) "Registered apprentice" means an apprentice registered in an 
apprenticeship program approved by the Washington state apprenticeship 
and training council according to chapters 49.04 RCW and 296-05 WAC.

(11) "Rural county" has the same definition as RCW 82.14.370(5).
(12) "Women-owned business" means a business certified with the 

office of minority and women's business enterprises (OMWBE) as a women 
business enterprise (WBE) or a minority women business enterprise 
(MWBE) under chapter 326-20 WAC.

(13) "Veteran-owned business" means a business certified by the 
Washington state department of veteran affairs under RCW 43.60A.190 or 
a business considered a veteran-owned business under 38 C.F.R. Part 
74.
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[]

NEW SECTION
WAC 296-140-002  Labor standard certification for Category 1 

clean energy projects under RCW 82.08.962 and 82.12.962.  (1) To qual-
ify for the department certification for the fifty percent tax remit-
tance for a Category 1 clean energy project, the project must meet the 
following minimum requirements:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses.

(i) Have twenty-one percent of the contracts awarded to women-
owned businesses, minority-owned businesses, or veteran-owned busi-
nesses; or

(ii) Good faith efforts which include, but are not limited to:
(A) Proactive outreach to firms that are women, minority, and 

veteran-owned businesses; advertising in local community publications 
and publications appropriate to identified firms;

(B) Participating in community job fairs, conferences, and trade 
shows;

(C) Identification of interested women, minority, and veteran-
owned businesses that have the capability to perform the work of the 
contract;

(D) Providing reasonable time for women, minority, and veteran-
owned businesses to fully and meaningfully respond to bid solicita-
tions, that includes providing adequate information about the plans, 
specifications, and requirements of the contract along with timely re-
sponses to subcontractor inquiries and proposals;

(E) Apportioning contract work items into economically feasible 
units to facilitate women, minority, and veteran-owned businesses' 
participation and where possible, establishing flexible time frames 
for performance to encourage participation;

(F) Adequately researching interested subcontractors and their 
capabilities before rejecting their proposals; and

(G) Not relying on price alone in the selection of subcontractors 
and considering reasonable quotes from women, minority, and veteran-
owned businesses, even if other quotes are less expensive.

(b) Standard for procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) Awards contracts to businesses that have no findings of vio-
lation of federal or state wage and hour laws and regulations in a fi-
nal and binding order by an administrative agency or court of compe-
tent jurisdiction in the twenty-four month period prior to the bid 
date; or

(ii) Good faith efforts which include, but are not limited to:
(A) Efforts to hire contractors with a history of compliance with 

wage and hour laws.
(B) Adequately researching interested subcontractors and their 

wage and hour history before rejecting their proposals.
(C) If the only qualified contractor is one that does not meet 

the standard, requiring remedial measures that allow for ongoing re-
view of compliance with wage and hour laws.

(c) Standard for apprenticeship utilization.
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(i) Have a minimum of fifteen percent of the project's labor 
hours performed by registered apprentices; or

(ii) Good faith efforts which include, but are not limited to:
(A) The project developer or its designated principle contractor 

or subcontractors participate in state-approved apprenticeship pro-
grams but no apprentices were available or not enough apprentices were 
available during the project. It is expected that contractors partici-
pate in apprenticeship programs for occupations where they have em-
ployees being trained;

(B) If apprentices are not available for dispatch at the begin-
ning of the project, it is expected that the contractor check back 
with the program periodically to see if apprentices are available;

(C) The following situations do not meet the requirements for 
good faith efforts:

(I) Falling short of the requirement due to subcontractors not 
using apprentices;

(II) Not using a state-approved apprenticeship program while you 
are trying to get your own program approved by the Washington state 
apprenticeship and training council;

(III) Not using a state-approved apprenticeship program due to 
cost;

(IV) Not using a state-approved apprenticeship program because 
you are an out-of-state contractor;

(V) Not replacing an apprentice that quit or was fired; or not 
using enough apprentices because certain work is too dangerous or the 
apprentices do not have the appropriate skills.

(d) Standard for preferred entry for workers living in the area 
where the project is being constructed:

(i) Have a minimum of thirty-five percent of total labor work 
hours performed by local residents except for projects located in ru-
ral counties, which may have a minimum of twenty percent of total la-
bor hours by local residents; or

(ii) Good faith efforts which include, but are not limited to:
(A) Listing the job with the local Washington WorkSource office 

in advance of the start of the project or contract;
(B) Requesting the dispatch of local workers through union halls;
(C) Informing community partners/organizations of opportunities 

in advance of the start of the project or contract;
(D) Developing an employment hiring plan prior to the start of 

the project detailing how the local hiring requirements will be met; 
and

(E) Designating a jobs coordinator to be responsible for the lo-
cal hire requirements with the experience and qualifications necessary 
to identify and recruit local workers, and provide referrals as appro-
priate to comply with local hire requirements.

(2) To qualify for the department certification for the seventy-
five percent tax remittance for a Category 1 clean energy project, the 
project must meet the following minimum requirements:

(a) Meet the standards for certification for the fifty percent 
tax remittance under WAC 296-140-002(1); and

(b) Pay all workers performing labor hours on the project wages 
not less than prevailing wages as determined by the department under 
chapter 39.12 RCW.

(3) To qualify for the department certification for the one hun-
dred percent remittance for a Category 1 clean energy project, the 
project must have: A signed PLA or CWA for the project prior to con-
struction starting on the project. Separately meeting the standards 
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for certification for the fifty percent and seventy-five percent tax 
remittance under subsections (1) and (2) of this section are not re-
quired.

(4) The inability to meet any of the standards based on conflicts 
with state or federal law may constitute good faith.
[]

NEW SECTION
WAC 296-140-003  Labor standard certification for Category 2 

clean energy projects under RCW 82.08.962 and 82.12.962.  To qualify 
for the department certification for the fifty percent tax remittance 
for a Category 2 clean energy project, the project must meet the 
standards for procurement from and contracts with women, minority, or 
veteran-owned businesses, procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations, apprenticeship utilization, and preferred entry 
for workers living in the area where the project is being constructed 
under WAC 296-140-002 (1) and (4). 
[]

NEW SECTION
WAC 296-140-004  Application, records and documentation, and cer-

tification.  (1) Businesses applying for the department certification 
must complete an application in a form required by the department pri-
or to the start of the project.

(2) Businesses must maintain records and documentation open to 
review to verify compliance with the labor standards or the good faith 
efforts. Records and documentation include, but are not limited to:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses:

(i) A list of all businesses that have had contracts on the 
project, including information about their certifications for the wom-
en-owned businesses, minority-owned businesses, or veteran-owned busi-
nesses that have been contracted with on the project, including:

(A) A description of the work of the contract;
(B) The dollar amount of the contract;
(ii) Written confirmation from each women-owned business, minori-

ty-owned business, or veteran-owned business that it is participating 
in the contract;

(iii) Documentation and evidence to support good faith efforts as 
necessary; and

(iv) Other records and documentation requested by the department.
(b) Standard for procurement from and contracts with entities 

that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) A list of all the businesses contracted with, including the 
unified business identifier number, the federal employer identifica-
tion number, other identifying information requested by the depart-
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ment, and information obtained concerning their federal and state wage 
and hour laws and regulations compliance history;

(ii) A copy of documents related to the contract invitation or 
bid such as the contract solicitation, bid request, or request for 
proposal; a copy of the responding bids, proposals, or offer; and a 
copy of any final contracts and amendments;

(iii) A description of the process used to determine prospective 
contractors' compliance with federal and state wage and hour laws and 
regulations;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(c) Standard for apprenticeship utilization.
(i) The name, occupational title, and registration number for 

each registered apprentice;
(ii) The number of apprentices and labor hours worked, catego-

rized by occupational title and employer;
(iii) The number of journey level workers and labor hours worked, 

categorized by occupational title and employer;
(iv) Copies of weekly or monthly reporting forms and payroll re-

cords used to capture the required information;
(v) A statement affirming the hours reported meeting the defini-

tion of "labor hours" as defined by WAC 296-140-001;
(vi) Documentation and evidence to support good faith efforts as 

necessary; and
(vii) Other records and documentation requested by the depart-

ment.
(d) Standard for preferred entry by local workers.
(i) The total number of workers performing labor hours on the 

project;
(ii) The total number of workers performing labor hours hired who 

meet the definition of a local worker under WAC 296-140-001 for the 
job category selected;

(iii) Employment records that contain the address of individuals 
hired to work on the project;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(e) Standard for payment of prevailing wages.
(i) Documentation showing all workers performing labor hours on 

the project were paid not less than chapter 39.12 RCW prevailing rates 
of wage; and

(ii) Payroll records. For projects that are also public works, 
labor and industries public work reporting online system for the 
project will eliminate the need to maintain documents and is accepta-
ble as the system of record.

(f) Records and documents for a standard PLA or CWA. A signed 
copy of the PLA or CWA for the project.

(3) The department may require periodic reporting of compliance 
in a form and method prescribed by the department. Where a project 
seeking certification under this rule is also a public works project, 
public works reporting requirements may satisfy reporting require-
ments.

(4) For Category 1 clean energy projects seeking certification 
for the fifty and seventy-five percent tax remittance and Category 2 
clean energy projects seeking certification for the fifty percent tax 
remittance, businesses must submit notice of project completion in a 
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form required by the department. After receiving the notice of compe-
tition, the department will determine if the certification standards 
are met based on a review of the documentation as requested by the de-
partment. If the standards were met, the department will issue the 
certification to the applicant.

(5) For Category 1 clean energy projects seeking certification 
for the one hundred percent tax remittance, the department will issue 
certification upon the receipt of the required application for certif-
ication and a signed copy of the PLA or CWA for the project. In the 
event there are separate PLAs or CWAs for different phases of con-
struction, all PLAs and CWAs for the project must be submitted to the 
department before the start of each phase and the department will not 
certify the project until the PLAs or CWAs for the construction and 
installation of the energy producing equipment have all been signed.
[]
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