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WSR 21-17-025
PROPOSED RULES
OFFICE OF THE

CORRECTIONS OMBUDS
[Filed August 6, 2021, 2:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-07-091.

Title of Rule and Other Identifying Information: Rules implement-
ing Public Records Act for the office of the corrections ombuds.

Hearing Location(s): On September 21, 2021, at 12:00 p.m. Micro-
soft Teams meeting. Join on your computer or mobile app (please go to
https://oco.wa.gov/public-meetings to access the link) or call in (au-
dio only) +1 564-999-2000,,640029681# United States, Olympia, Confer-
ence ID 640 029 681#.

Date of Intended Adoption: September 30, 2021.

Submit Written Comments to: Joanna Carns, Director, 2700 Ever-
green Parkway N.W., Olympia, WA 98505, email Joanna.carns@gov.wa.gov,
by August 30, 2021.

Assistance for Persons with Disabilities: Contact Joanna Carns,
Director, phone 360-764-3168, email Joanna.carns@gov.wa.gov.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of the proposal is to im-
plement rules that are required under RCW 42.56.040 and 42.56.070. No
changes or other impacts to existing rules.

Reasons Supporting Proposal: Establishment of rules is required
under RCW 42.56.040 and 42.56.070, as it is for every agency.

Statutory Authority for Adoption: RCW 42.56.040, 42.56.070,
34.05.310 - [34.05.]1395.

Statute Being Implemented: Public Records Act, chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Joanna Carns, office of the corrections om-
buds, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Joanna Carns, 2700 Evergreen Parkway N.W.,
Olympia, WA 98505, 360-764-3168.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rule content is explic-
itly and specifically dictated by statute.

August 6, 2021
Joanna Carns
Director

0OTs-3203.1

Chapter 138-12 WAC
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PUBLIC RECORDS ACCESS

NEW SECTION

WAC 138-12-010 Authority and purpose. (1) The office of the
corrections ombuds serves the purpose of providing information to in-
carcerated individuals and their families; promoting public awareness
and understanding of the rights and responsibilities of incarcerated
individuals; identifying system issues and responses for the governor
and the legislature to act upon; and ensuring compliance with relevant
statutes, rules, and policies pertaining to corrections facilities,
services, and treatment of incarcerated individuals under the juris-
diction of the department. The administrative office of the correc-
tions ombuds and its staff are located at 2700 Evergreen Parkway N.W.,
Olympia, Washington 98505.

(2) The purpose of these rules is to establish the procedures the
ombuds will follow in order to provide full access to public records.
These rules provide information to persons wishing to request access
to public records of the ombuds office and establish processes for
both requestors and ombuds office staff that are designed to best as-
sist members of the public in obtaining such access.

[]

NEW SECTION

WAC 138-12-020 Contact information—Public records officer. The
public records officer for the ombuds shall be responsible for respon-
ses to requests for public records. Any person wishing to request ac-
cess to public records of the corrections ombuds office, or seeking
assistance in making such a request should contact the public records
officer of the ombuds office:

Public Records Officer

Corrections Ombuds Office

2700 Evergreen Parkway N.W.

Olympia, WA 98505

email: OCOPDR@gov.wa.gov

Information and public records are also available at the ombuds
office website at https://oco.wa.gov/. Requestors are encouraged to
view the information and records available on the website prior to
contacting the records officer.

[]

NEW SECTTION

WAC 138-12-030 Availability of public records. (1) Hours for
inspection of records. Public records are available for inspection and
copying by appointment during normal business hours of the ombuds of-
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fice, Monday through Friday, 9:00 a.m. to 4:00 p.m., excluding legal
holidays. Original records must be inspected at the ombuds office. A
requestor shall not take ombuds office records from ombuds offices
without the permission of the public records officer or designee.

(2) Records index and records available online. An index of pub-
lic records is available for use by members of the public. The index
may be accessed online at https://oco.wa.gov/. A variety of records is
also available on the ombuds office website.

(3) Making a request for public records.

(a) Any person wishing to inspect or obtain copies of public re-
cords of the ombuds office should make the request in writing by let-
ter or email addressed to the public records officer. Records requests
should include the following information:

e Name of requestor;

* Address of requestor;

* Other contact information, including telephone number and email
address;

e Identification of the public records adequate for the public
records officer or designee to locate the records; and

* The date and time of day of the request.

(b) If the requestor wishes to retain photocopies or electronic
versions of nonelectronic records instead of simply inspecting them,
he or she should so indicate and make arrangements to pay for copies
of the records. A deposit may be required prior to the office's col-
lection of the records requested. Pursuant to WAC XXX.

[]

NEW SECTION

WAC 138-12-040 Processing of public records requests—General.
(1) Order of response. The public records officer or designee will
process requests in the order allowing the most requests to be pro-
cessed in the most efficient manner.

(2) Acknowledging receipt of request. Within five business days
of receipt of the request, the public records officer will do one or
more of the following:

(a) Make the records available for inspection or copying; or

(b) If copies or scanned records are requested and terms of pay-
ment are met, send the copies to the requestor;

(c) Provide a reasonable estimate of when records will be availa-
ble; or

(d) If the request is unclear or does not sufficiently identify
the requested records, request clarification from the requestor. Such
clarification may be requested and provided by telephone. The public
records officer or designee may revise the estimate of when records
will be available; or

(e) Deny the request.

(3) Clarifications.

(a) If a requestor fails to respond to a request to clarify the
request and the entire request is unclear, the request may be closed
without further action.

(b) If portions of the request are clear, those portions of the
request will be processed.
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(4) Failure to respond. If the ombuds does not respond in writing
within five business days of receipt of the request for disclosure,
the requestor should consider contacting the public records officer to
determine the reason for the failure to respond.

(5) Protecting rights of others. In the event that the requested
records contain information that may affect rights of others and may
be exempt from disclosure, the public records officer may, prior to
providing the records, give notice to such others whose rights may be
affected by the disclosure. Such notice should be given so as to make
it possible for those other persons to contact the requestor and ask
him or her to revise the request, or, if necessary, seek an order from
a court to prevent or limit the disclosure. The notice to the affected
persons will include a copy of the request.

(6) Records exempt from disclosure. Some records are exempt from
disclosure, in whole or in part. If the ombuds office believes that a
record is exempt from disclosure and should be withheld in whole or in
part, the public records officer will state the specific exemption and
provide a brief explanation of why the record or a portion of the re-
cord is being withheld or redacted. If only a portion of a record is
exempt from disclosure, but the remainder is not exempt, the public
records officer will redact the exempt portions, provide the nonexempt
portions, and indicate to the requestor why portions of the record are
being redacted.

(7) Inspection of records.

(a) Consistent with other demands, the ombuds office shall
promptly provide space to inspect public records. No member of the
public may remove a record from the viewing area or disassemble or al-
ter any record. The requestor shall indicate which documents he or she
wishes the agency to copy.

(b) The requestor must claim or review the assembled records
within thirty days of the ombuds office notification to him or her
that the records are available for inspection. The agency will notify
the requestor in writing of this requirement and inform the requestor
that he or she should contact the agency to make arrangements to claim
or review the records. If the requestor or a representative of the re-
questor fails to claim or review the records within the thirty-day pe-
riod or make other arrangements, the ombuds office may close the re-
quest and refile the assembled records. Other public records requests
can be processed ahead of a subsequent request by the same person for
the same or almost identical records, which can be processed as a new
request.

(8) Providing copies of records. After inspection is complete,
the public records officer or designee shall make the requested copies
or arrange for copying.

(9) Providing records in installments. When the request is for a
large number of records or records requiring extensive review for con-
fidential information, the public records officer or designee will
provide access for inspection and copying in installments, if he or
she reasonably determines that it would be practical to provide the
records in that way. If, within thirty days, the requestor fails to
inspect the entire set of records or one or more of the installments,
the public records officer or designee may stop searching for the re-
maining records and close the request.

(10) Completion of inspection. When the inspection of the reques-
ted records is complete and all requested copies are provided, the
public records officer or designee will indicate that the ombuds of-
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fice has completed a diligent search for the requested records and
made any located nonexempt records available for inspection.

(11) Closing withdrawn or abandoned request. When the requestor
either withdraws the request or fails to fulfill his or her obliga-
tions to inspect the records or pay the deposit or final payment for
the requested copies, the public records officer will close the re-
quest and indicate to the requestor that the ombuds office has closed
the request.

(12) Later discovered records. If, after the ombuds office has
informed the requestor that it has provided all available records, the
ombuds office becomes aware of additional responsive records existing
at the time of the request, it will promptly inform the requestor of
the additional documents and provide them on an expedited basis.

(13) Detailed policy can be found on office website at https://
oco.wa.gov/.

[]

NEW SECTION

WAC 138-12-050 Processing of public records requests—Electronic
records. (1) Requesting electronic records. The process for request-
ing electronic public records is the same as for requesting paper pub-
lic records.

(2) Providing electronic records. When a requestor requests re-
cords in an electronic format, the public records officer will provide
the nonexempt records or portions of such records that are reasonably
locatable in an electronic format that is used by the agency and is
generally commercially available, or in a format that is reasonably
translatable from the format in which the agency keeps the record.

[]

NEW SECTTION

WAC 138-12-060 Exemptions. (1) The Public Records Act provides
that a number of types of records are exempt from public inspection
and copying. In addition, records are exempt from disclosure if any
"other statute" exempts or prohibits disclosure. Requestors should be
aware of the following exemptions, outside the Public Records Act,
that restrict the availability of some records held by ombuds office
for inspection and copying: RCW 43.06C.060, corrections ombuds confi-
dentiality provisions.

(2) The ombuds office is prohibited by statute from disclosing
lists of individuals for commercial purposes.

[]
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NEW SECTION

WAC 138-12-070 Costs of providing copies of public records. (1)
Copying fees - Payments. The following copy fees and payment proce-
dures apply to requests to the office under chapter 42.56 RCW and re-
ceived on or after July 23, 2017.

(2) Pursuant to RCW 42.56.120 (2) (b), the office is not calculat-
ing all actual costs for copying records because to do so would be un-
duly burdensome for the following reasons:

(a) The office does not have the resources to conduct a study to
determine all its actual copying costs;

(b) To conduct such a study would interfere with other essential
agency functions; and

(c) Through the 2017 legislative process, the public and reques-
tors have commented on and been informed of authorized fees and costs,
including for electronic records, provided in RCW 42.56.120 (2) (b) and
(c), (3), and (4).

(3) The office will charge for copies of records pursuant to the
default fees in RCW 42.56.120 (2) (b) and (c). The office will charge
for customized services pursuant to RCW 42.56.120(3). Under RCW
42.56.130, the office may charge other copy fees authorized by stat-
utes outside of chapter 42.56 RCW. The office may enter into an alter-
native fee agreement with a requestor under RCW 42.56.120(4). The
charges for copying methods used by the office are summarized in the
fee schedule available on the office's website at https://oco.wa.gov/.

(4) Requestors are required to pay for copies in advance of re-
ceiving records. Fee wailvers are an exception and are at the discre-
tion of the public records officer.

(5) The public records officer may require an advance deposit of
ten percent of the estimated fees when the copying fees for an in-
stallment or an entire request, or customized service charge, exceeds
twenty-five dollars.

(6) All required fees must be paid in advance of release of the
copies or an installment of copies, or in advance of when a deposit is
required. The office will notify the requestor of when payment is due.

(7) Payment should be made by check or money order to the ombuds
office. The office prefers not to receive cash. For cash payments, it
is within the public records officer's discretion to determine the de-
nomination of bills and coins that will be accepted.

(8) The office will close a request when a requestor fails by the
payment date to pay in the manner prescribed for records, an install-
ment of records, or a required deposit.

[]

NEW SECTION

WAC 138-12-080 Review of denials of public records. (1) Peti-
tion for internal administrative review of denial of access. Any per-
son who objects to the initial denial or partial denial of a records
request may petition in writing (including email) to the public re-
cords officer for a review of that decision. The petition shall in-
clude a copy of or reasonably identify the written statement by the
public records officer or designee denying the request.
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(2) Consideration of petition for review. The public records of-
ficer shall promptly provide the petition and any other relevant in-
formation to the director of the ombuds office. The petition will be
affirmed or reversed within five business days following the ombuds
office receipt of the petition, or within such other time as the om-
buds office and the requestor mutually agree.

(3) Review by the attorney general's office. Pursuant to RCW
42.56.530, if the ombuds office denies a requestor access to public
records because it claims the record is exempt in whole or in part
from disclosure, the requestor may request the attorney general's of-
fice to review the matter. The attorney general has adopted rules on
such requests in WAC 44-06-160.

(4) Judicial review. Any person may obtain court review of deni-
als of public records requests pursuant to RCW 42.56.550 at the con-
clusion of two business days after the initial denial regardless of
any internal administrative appeal.

[]
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WSR 21-17-047

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed August 10, 2021, 9:04 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-11-022.

Title of Rule and Other Identifying Information: WAC 388-106-0275
Are there limits to the community transition services I may receive?

Hearing Location(s): On September 21, 2021, at 10:00 a.m., at Of-
fice Building 2, Department of Social and Health Services (DSHS) Head-
quarters, 1115 Washington, Olympia, WA 98504. Public parking at 11th
and Jefferson. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or virtual. Due to
the COVID-19 pandemic, hearings are being held virtually. Please see
the DSHS website for the most up-to-date information.

Date of Intended Adoption: Not earlier than September 22, 2021.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact DSHS rules co-
ordinator, phone 360-664-6097, fax 360-664-6185, TTY 711 relay serv-
ice, by September 7, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is proposing to amend
WAC 388-106-0275 to enable budgetary flexibilities related to funding
availability, and to clarify items that may not be purchased under
this rule.

Reasons Supporting Proposal: See purpose statement.

Statutory Authority for Adoption: RCW 74.08.090, 74.09.520,
74.39A.400; and 42 C.F.R. § 441.500-590.

Statute Being Implemented: RCW 74.08.090 and 74.09.520.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Victoria Nuesca, P.0O. Box 45600, Olympia, WA
98504-5600, 360-725-2393.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
rule is not a significant legislative rule pursuant to RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4) because the proposed amendments
do not impact small businesses and impose no new or dispro-
portionate costs on small businesses so a small business
economic impact statement is not required.

August 10, 2021
Katherine I. Vasquez
Rules Coordinator
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SHS-4881.3

AMENDATORY SECTION (Amending WSR 16-04-020, filed 1/22/16, effective
2/22/16)

WAC 388-106-0275 Are there limits to the community transition
services I may receive? Community transition services:

(1) Do not include recreational or diverting items, such as a
television, cable or VCR;

(2) Do not include room and board; ((and))

(3) ( (May—rot—exececed—eighthundredfifEtyvdoltarsper—disecharge))
Do not include residential unit furnishings, as outlined in WAC
388-78A-3011 for assisted living facilities and WAC 388-76-10685 for
adult family homes;

(4) Do not include items that would otherwise be covered under
other payment sources, including but not limited to, medicare, medic-
aid, and private insurance; and

(5) May not exceed twenty-five hundred dollars per discharge for
items and services.

[Statutory Authority: RCW 74.08.090, 74.09.520, 74.39A.400 and 42
C.F.R. § 441.500-590. WSR 16-04-020, § 388-106-0275, filed 1/22/16,
effective 2/22/16.]
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WSR 21-17-057
PROPOSED RULES

BOARD OF ACCOUNTANCY
[Filed August 10, 2021, 2:36 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-12-106.

Title of Rule and Other Identifying Information: WAC 430-30-062
Applying to take the CPA examination.

Hearing Location(s): On October 29, 2021, at 9:00 a.m., Microsoft
Teams meeting. The link to join the meeting will be available on the
board's website approximately two weeks before the hearing date at
https://acb.wa.gov/next-board-meeting. A phone number will be provided
as well in case you are unable to attend by Teams meeting.

Date of Intended Adoption: October 29, 2021.

Submit Written Comments to: Kirsten Donovan, Rules Coordinator,
P.0O. Box 9131, Olympia, WA 98507, email Kirsten.donovan@acb.wa.gov,
fax 360-664-9190, by October 27, 2021.

Assistance for Persons with Disabilities: Contact Kirsten Dono-
van, rules coordinator, phone 360-664-9191, fax 360-664-9190, TTY 771
[711], email Kirsten.donovan@acb.wa.gov, by October 27, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The board of accountancy proposes
amending WAC 4-30-062 to align the board rule with the National Asso-
ciation of State Boards of Accountancy.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.055.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Board of accountancy, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: David Trujillo, CPA, 711 Capitol Way South,
Suite 400, Olympia, WA 98501, 360-664-9268.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
board of accountancy is not a listed agency in RCW 34.05.328
(5) (a) (1) .

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. No additional costs are associated with these
changes for CPA examination candidates.

August 11, 2021
David E. Trujillo, CPA
Executive Director

0OTs-3257.1
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AMENDATORY SECTION (Amending WSR 19-10-080, filed 5/1/19, effective
6/1/19)

WAC 4-30-062 Applying to take the CPA examination. (1) Applica-
tion process and due dates: Your application to take the CPA examina-
tion must be submitted to the board's examination administrator. Ap-
plicants must submit all required information, documents, and fees to
complete their application within sixty days of the date their appli-
cation is submitted to the board's examination administrator. Your ap-
plication is not considered complete until all of the following are
provided:

* Complete application information and requested documents;

e Fee(s).

(2) Fee refund and forfeiture: Upon submission of your applica-
tion to the examination administrator, no portion of the board's ad-
ministrative fee is refundable. Upon the examination administrator's
authorization to test, no portion of the total exam fee (both adminis-
trative fee and section fee(s)) is refundable. If you fail to meet the
board's scheduling or admission requirements, you forfeit all of the
exam fee(s) and you must reapply to take the section(s) of the exam.

(3) Notice of admittance to the examination or denial of your ap-
plication: You must contact the approved test provider to schedule the
time and location for your examination. The notice of eligibility to
take the examination is called a Notice to Schedule (NTS), the NTS
will be valid for one taking of the examination within the six months
following the date of the NTS.

Notice of a denial of your application, or notice of your eligi-
bility to take the examination will be sent to you by the examination
administrator.

(4) Examination content and grading: The CPA examination shall
test the knowledge and skills required for performance as an entry-
level certified public accountant. The examination shall include the
subject areas of accounting and auditing and related knowledge and

skills as the board may require. ( (Fhe—examination—wiltt—econsist—of—the
£-1 1 Arza £ P S N T A [ I S U P + 4 . ; PN I PP s
J.UJ.J.UVVJ.Ll\j J.U\_AJ. [=] C CITUITTS W PR Y= AW g = L_J.Ll\j aATTK (&1 C LTy

eepts<)) The board may accept the advisory gradlng services of the
American Institute of Certified Public Accountants.

(5) Examination process:

(a) Conditions for examinations held prior to January 1, 2004:
Contact a customer service representative at
customerservicelacb.wa.gov or by phone at 360-753-2586.

(b) For examinations taken after December 31, 2003: The board
uses all parts of the uniform CPA examination and the advisory grading
services of the American Institute of Certified Public Accountants.

(1) To satisfy the examination requirement for a license you must

have achieved a score of seventy-five on all ((fewr)) sections of the
examination within a rolling eighteen-month period.
(ii) You may take the required ((fewr)) sections individually and

in any order. Credit for any section(s) taken and passed after Decem-
ber 31, 2003, will be valid for eighteen months from the actual date
you successfully passed any particular section of the examination.

(iii) You must pass all ((fewr)) sections of the examination
within a rolling eighteen-month period, which begins on the date that
the first section(s) is passed. A section is considered passed on the
date that you took the exam section and not the date that your grade
is released.
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(iv) You may not retake a failed section(s) in the same examina-
tion window. An examination window refers to a three-month period in
which candidates have an opportunity to take the examination (com-
prised of two months in which the examination is available to be taken
and one month in which the examination will not be offered while rou-
tine maintenance is performed and the examination is refreshed).

(v) If the board determines that the examination system changes
necessary to eliminate the test window limitations have been implemen-
ted, (iv) of this subsection will no longer be effective, and a candi-
date can retake a test section once their grade for any previous at-
tempt of that same section has been released.

(vi) In the event you do not pass all ((fewr)) sections of the
examination within the rolling eighteen-month period, credit for any
section(s) passed prior to the eighteen-month period will expire and
you must retake any expired section.

[Statutory Authority: RCW 18.04.055. WSR 19-10-080, § 4-30-062, filed
5/1/19, effective 6/1/19; WSR 18-21-034, § 4-30-062, filed 10/8/18,
effective 11/8/18. Statutory Authority: RCW 18.04.055, 18.04.105. WSR
16-10-019, § 4-30-062, filed 4/22/16, effective 5/23/16. Statutory Au-
thority: RCW 18.04.105(2). WSR 10-24-009, amended and recodified as §
4-30-062, filed 11/18/10, effective 12/19/10; WSR 05-01-137, §
4-25-720, filed 12/16/04, effective 1/31/05; WSR 03-17-041, §
4-25-720, filed 8/15/03, effective 9/30/03. Statutory Authority: RCW
18.04.055(5) and 18.04.105(2). WSR 02-04-064, § 4-25-720, filed
1/31/02, effective 3/15/02. Statutory Authority: RCW 18.04.055. WSR
93-12-070, § 4-25-720, filed 5/27/93, effective 7/1/93.]
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WSR 21-17-073
PROPOSED RULES

CLARK COLLEGE
[Filed August 12, 2021, 1:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR March 19, 2021
[21-07-095].

Title of Rule and Other Identifying Information: Amending WAC
132N-122-010 withholding services for outstanding debt.

Hearing Location(s): On September 22, 2021, at 5:00 p.m., Zoom
meeting. Join Zoom meeting https://us02web.zoom.us/j/878768155657?
pwd=UXZgR3BvOF1Xc25SMEZDZHJpNU10QT09, Meeting ID 878 7681 5565, Pass-
code 413271, One tap mobile +12532158782,,878768155654#,,,,*413271# US
(Tacoma), +13462487799,,87876815565+#,,,,*413271# US (Houston).

Date of Intended Adoption: September 22, 2021.

Submit Written Comments to: Galina Burley, 1933 Fort Vancouver
Way, Baird Building, Room 161, Vancouver, WA 98663, email
gburley@clark.edu, phone 360-992-2123, fax 360-992-2884, by September
15, 2021.

Assistance for Persons with Disabilities: Contact Megan Jasurda,
phone 360-992-2065, fax 360-992-2879, email dss@clark.edu for employ-
ees hr@clark.edu, video phone can be requested at achilders@clark.edu,
by September 15, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Remove the word "transcripts" from the
existing language in WAC 132N-122-010 to comply with HB [2SHB] 2513
(2020) codified at RCW 28B.10.293.

Reasons Supporting Proposal: Enactment of Washington state HB
[2SHB] 2513 (2020) codified at RCW 28B.10.293 requires removal of the
word "transcripts" from WAC 132N-122-010.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140(13) .

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Clark College, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Galina Burley, 1933 Fort Vancouver Way, Baird
Building, Room 161, Vancouver, WA 986633 [98663], 360-992-2123.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Pur-
suant to RCW 34.05.328 (5) (a) (1), this agency is not mandated to com-
ply with RCW 34.05.328. Further, the agency does not voluntarily make
that section applicable to the adoption of this rule pursuant to sub-
section (5) (a) (ii), and to date the joint administrative rules commit-
tee has not made that section applicable to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rule content is explic-
itly and specifically dictated by statute.

August 12, 2021

G. Burley

Executive Vice President
of Operations
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OTsS-2831.1

AMENDATORY SECTION (Amending WSR 97-23-019, filed 11/10/97, effective
12/11/97)

WAC 132N-122-010 Policy. If any person, including faculty,
staff, student or former student, is indebted to the college for an
outstanding debt, the college need not provide any further services of
any kind to such individual ((+)) including, but not limited to, trans-
mitting files, records, admission to or registration with the college,
conferring of degrees, ((framseripts)) or other services which have
been requested by such person. Further, if the person is an employee
of the college, the college shall have the right to offset such out-
standing debts against the wages owed to the employee.

[Statutory Authority: Chapter 28B.50 RCW. WSR 97-23-019, §
132N-122-010, filed 11/10/97, effective 12/11/97.]
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WSR 21-17-086
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed August 13, 2021, 8:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-12-010.

Title of Rule and Other Identifying Information: WAC 182-503-0515
Washington apple health—Social Security number requirements.

Hearing Location(s): On September 21, 2021, at 10:00 a.m. The
health care authority (HCA) remains closed in response to the corona-
virus disease 2019 (COVID-19) public health emergency. Until further
notice, HCA continues to hold public hearings virtually without a
physical meeting place. This promotes social distancing and the safety
of the residents of Washington state. To attend the virtual public
hearing, you must register in advance https://zoom.us/webinar/
register/WN ij64u nlS-0QwmOmrIS3MQ. After registering, you will re-
ceive a confirmation email containing information about joining the
public hearing.

Date of Intended Adoption: Not sooner than September 22, 2021.
Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,

by September 21, 2021.

Assistance for Persons with Disabilities: Contact Amber Lougheed,
phone 360-725-1349, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email amber.lougheed@hca.wa.gov, by September 10, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The agency is amending WAC 182-503-0515
to add a new subsection (6) (f) to name the family planning only pro-
gram described in WAC 182-532-510 as an additional program for which a
Social Security number is not required. The agency has determined this
rule amendment is necessary because the agency is expanding family
planning only program services to all Washington residents, including
those who do not have a Social Security number.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.0O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Melissa Rivera, P.O. Box 45534, Olympia, WA
98504-5534, 360-725-1713.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The proposed rule pertains to client program
eligibility and does not impose any costs on businesses.

August 13, 2021

Certified on 8/26/2021 [ 15 ] WSR Issue 21-17 - Proposed



Washington State Register, Issue 21-17 WSR 21-17-086

Wendy Barcus
Rules Coordinator

0Ts-3122.2

AMENDATORY SECTION (Amending WSR 18-10-014, filed 4/23/18, effective
5/24/18)

WAC 182-503-0515 Washington apple health—Social Security number
requirements. (1) To be eligible for Washington apple health
(medicaid), or tailored supports for older adults (TSOA) described in
WAC 182-513-1610, you (the applicant or recipient) must provide your
valid Social Security number (SSN) or proof of application for an SSN
to the medicaid agency or the agency's designee, except as provided in
subsections (2) and (6) of this section.

(2) An SSN is not required if you are:

(a) Not eligible to receive an SSN or may only be issued an SSN
for a valid nonwork reason described in 20 C.F.R. 422.104;

(b) A household member who is not applying for apple health cov-
erage, unless verification of that household member's resources is re-
quired to determine the eligibility of the client;

(c) Refusing to obtain an SSN for well-established religious ob-
jections as defined in 42 C.F.R. 435.910 (h) (3); or

(d) Not able to obtain or provide an SSN because you are a victim
of domestic violence.

(3) If you are receiving coverage because you meet an exception
under either subsection (2) (c) or (d) of this section, we (the agency)
will confirm with you at your apple health renewal, consistent with
WAC 182-503-0050, that you still meet the exception.

(4) If we ask for confirmation that you continue to meet an ex-
ception in subsection (2) of this section and you do not respond in
accordance with subsection (3) of this section, or if you no longer
meet an exception and do not provide your SSN, we will terminate your
apple health coverage according to WAC 182-518-0025.

(5) If you are not able to provide your SSN, either because you
do not know it or it has not been issued, you must provide:

(a) Proof from the Social Security Administration (SSA) that you
turned in an application for an SSN; and

(b) The SSN when you receive it.

(1) Your apple health coverage will not be delayed, denied, or
terminated while waiting for SSA to send you your SSN. If you need
help applying for an SSN, assistance will be provided to you.

(ii) We will ask you every ninety days i1f your SSN has been is-
sued.

(6) An SSN is not required for the following apple health pro-
grams:

(a) Refugee medical assistance program described in WAC
182-507-0130;

(b) Alien medical programs described in WAC 182-507-0115,
182-507-0120, and 182-507-0125;

(c) Newborn medical program described in WAC 182-505-0210 (2) (a);
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(d) Foster care program for a child age eighteen and younger as
described in WAC 182-505-0211(1); ((e®))

(e) Medical programs for children and pregnant women who do not
meet citizenship or immigration status described in WAC 182-503-0535
(2) (e) (11i) and (iii); or

(f) Family planning only program described in WAC 182-532-510 if
you do not meet citizenship or immigration status for Washington apple
health or you have made an informed choice to apply for family plan-
ning services only.

(7) If you are required to provide an SSN under this section, and
you do not meet an exception under subsection (2) of this section,
failure to provide your SSN may result in:

(a) Denial of your application or termination of your coverage
because we cannot determine your household's eligibility; or

(b) Inability to apply the community spouse resource allocation
(CSRA) or monthly maintenance needs allowance (MMNA) for a client of
long-term services and supports (LTSS).

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 18-10-014, §
182-503-0515, filed 4/23/18, effective 5/24/18. Statutory Authority:
RCW 41.05.021, 41.05.160, Public Law 111-148, 42 C.F.R. § 431, 435,
and 457, and 45 C.F.R. § 155. WSR 14-16-052, § 182-503-0515, filed
7/29/14, effective 8/29/14.]
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WSR 21-17-090
PROPOSED RULES

CLARK COLLEGE
[Filed August 13, 2021, 9:59 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR September 2,
2020 [20-18-1027].

Title of Rule and Other Identifying Information: Repeal of chap-
ter 132N-125 WAC, Code of student conduct, and replace with chapter
132N-126 WAC, Code of student conduct; repeal chapter 132N-300 WAC,
Grievance procedure—Discrimination, and replace with college policy.

Hearing Location(s): On September 22, 2021, at 5:00 p.m., Zoom
meeting. Join Zoom meeting https://us02web.zoom.us/j/87876815565?
pwd=UXZgR3BvOF1Xc25SMEZDZHIJpNU10QT09, Meeting ID 878 7681 5565, Pass-
code 413271, One tap mobile +12532158782,,87876815565#,,,,*413271# US
(Tacoma), +13462487799,,87876815565%#,,,,*413271# US (Houston).

Date of Intended Adoption: September 22, 2021.

Submit Written Comments to: Galina Burley, 1933 Fort Vancouver
Way, Baird Building, Room 106, Vancouver, WA 98663, email
gburley@clark.edu, fax 360-992-2884, by September 15, 2021.

Assistance for Persons with Disabilities: Contact Megan Jasurda,
phone 360-992-2065, fax 360-992-2879, email dss@clark.edu, for employ-
ees hr@clark.edu, video phone can be requested at achilders@clark.edu,
by September 15, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Code of student conduct, chapter
132N-125 WAC, repeal and replace with 132N-126, to comply with new
federal regulations for Title IX of the Education Amendments of 1972
(Title IX) by adding new sections on Supplemental Title IX Student
Conduct Procedures; reorganizes the student conduct code; uses consis-
tent terminology throughout the code and revises some definitions; re-
vises the jurisdiction section of the code; removes the section of the
code applying to students studying abroad; adds a clause that academic
consequences for academic dishonesty may be addressed outside of the
code through failing grades and other academic consequences; revises
subsections on prohibited student conduct; removes a section address-
ing trespass; revises the section on sanctions, initiation of disci-
plinary action, brief adjudicative proceedings, appeals to the student
conduct committee, conduct committee hearings, initial orders, appeals
from initial orders, record keeping, and summary suspension; removes
the section on supplemental sexual misconduct procedures and imbeds
those procedures within the rest of the code; and repeal chapter
132N-300 WAC, Grievance procedure—Discrimination, and replace with
college policy and procedures that are in compliance with new federal
regulations for Title IX of the Education Amendments of 1972 (Title
IX).

Reasons Supporting Proposal: On May 19, 2020, the Federal Regis-
ter printed amendments to Title IX regulations (85 F.R. 30575). The
new regulations address the grievance process for formal complaints of
sexual harassment, which took effect on August 14, 2020. This requires
updates to the college's code of student conduct, chapter 132N-125
WAC, replaced with chapter 132N-126 WAC, to be compliant with federal
regulations. In addition, other revisions to the code of student con-
duct are necessary to address changes in case law and align with the
new processes. Chapter 132N-300 WAC, Grievance procedure—Discrimina-
tion, needs to be repealed as it is not necessary to address these
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matters through WAC and they should instead be replaced as college
policies and procedures.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140(13); 20 U.S.C. § 1092 (f); Title IX of the Education Amend-
ments of 1972, 20 U.S.C. § 1681 et seq.

Rule is necessary because of federal law, 34 C.F.R. 106; Nelson
v. Spokane Community College, 14 Wn.App.2d 40, 469 P.3d 317 (2020).

Name of Proponent: Clark College, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Galina Burley, 1933 Fort Vancouver Way, Baird
Building, Room 161, Vancouver, WA 98663, 360-992-2123.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. A
cost-benefit analysis is not required under RCW 34.05.328. Pursuant to
RCW 34.05.328 (5) (a) (1), this agency is not mandated to comply with
RCW 34.05.328. Further, the agency does not voluntarily make that sec-
tion applicable to the adoption of this rule pursuant to subsection
(5) (a) (i1), and to date the joint administrative rules committee has
not made that section applicable to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process regquirement
for applying to an agency for a license or permit.

Is exempt under RCW 19.85.025(3).

August 12, 2021

Galina Burley

Executive Vice President
of Operations

0TS-2966.1

REPEALER

The following chapter of the Washington Administrative Code 1is
repealed:

WAC 132N-125-005 Student responsibilities.

WAC 132N-125-010 Authority.

WAC 132N-125-015 Definitions.

WAC 132N-125-020 Statement of jurisdiction.

WAC 132N-125-025 Students studying abroad.

WAC 132N-125-030 Statement of student rights.

WAC 132N-125-035 Prohibited student conduct.

WAC 132N-125-040 Trespass.

WAC 132N-125-045 Disciplinary sanctions—Terms—
Conditions.
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WAC 132N-125-100 Initiation of disciplinary action.
WAC 132N-125-105 Appeal from disciplinary action.
WAC 132N-125-110 Brief adjudicative proceedings—Initial

WAC

WAC
WAC
WAC

WAC

WAC

WAC
WAC

132N-125-115

132N-125-120
132N-125-125
132N-125-130

132N-125-135

132N-125-140

132N-125-145
132N-125-150

hearing.

Brief adjudicative proceedings—Review
of an initial decision.

Student conduct committee.
Appeal—Student conduct committee.

Student conduct committee hearings—
Presentation of evidence.

Student conduct committee—Initial
decision.

Appeal from student conduct committee
initial decision.
Summary suspension.

Classroom misconduct and authority to
suspend for no more than one day.

WAC 132N-125-200 Supplemental sexual misconduct
procedures.

WAC 132N-125-205 Supplemental definitions.

WAC 132N-125-210 Supplemental complaint process.

WAC
WAC

WAC

OTS-2967.

132N-125-215
132N-125-220

132N-125-225

Supplemental appeal rights.

Brief adjudicative proceedings—College
record.

Recordkeeping.

Chapter 132N-126 WAC

WSR 21-17-090

STUDENT CODE OF CONDUCT

NEW SECTION

WAC 132N-126-005 Authority. The board of trustees of Washington
State Community College District No. 14, acting pursuant to RCW
28B.50.140(13), delegates to the president of the college the authori-
ty to administer disciplinary action. Administration of the discipli-
nary procedures is the responsibility of the vice president of student
affairs or their designee. Unless otherwise specified, the student
conduct officer or designee shall serve as the principal investigator
and administrator for alleged violations of this code.

[]
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NEW SECTION

WAC 132N-126-010 Definitions. The following definitions shall
apply for the purposes of this student conduct code:

(1) "ASCC" means the associated students of Clark College as de-
fined in the constitution of that body.

(2) "Assembly" means any overt activity engaged in by one or more
persons, the object of which is to gain publicity, advocate a view,
petition for a cause, or disseminate information to any person, per-
sons, or group of persons.

(3) "Business day" means a weekday, excluding weekends and col-
lege holidays.
(4) "College" means Clark College and any other community college

centers or premises established within Community College District No.
14, state of Washington.

(5) "College community" means trustees, students, staff, faculty,
and visitors on college premises.

(6) "College official" includes any person employed by the col-
lege performing assigned duties.

(7) "College premises" includes all campuses and electronic pre-
sences of the college, wherever located, and includes all land, build-
ings, facilities, vehicles, equipment, computer systems, websites, and
other property owned, used, or controlled by the college.

(8) A "complainant" is an alleged victim of sexual misconduct.

(9) "Conduct review officer" is the vice president of student af-
fairs or other college administrator designated by the president to be
responsible for receiving and for reviewing or referring appeals of
student disciplinary actions in accordance with the procedures of this
code.

(10) "Controlled substance”" means and includes any drug or sub-
stance as defined in chapter 69.50 RCW as now law or hereafter amen-
ded.

(11) "Day" means a weekday, excluding weekends and college holi-
days.

(12) "Disciplinary action" is the process by which the student
conduct officer imposes discipline against a student for a violation
of the student conduct code.

(13) "Disciplinary appeal" is the process by which an aggrieved
student can appeal the discipline imposed by the student conduct offi-
cer. Disciplinary appeals from a suspension in excess of ten instruc-
tional days or an expulsion are heard by the student conduct commit-
tee. Appeals of all other appealable disciplinary action shall be re-
viewed through brief adjudicative proceedings.

(14) "Faculty member" and "instructor" means any employee of Com-
munity College District No. 14, state of Washington, who is employed
on a full-time or part-time basis as a teacher, instructor, counselor,
or librarian.

(15) "Filing" is the process by which a document is officially
delivered to a college official responsible for facilitating a disci-
plinary review. Unless otherwise provided, filing shall be accomplish-
ed by:

(a) Hand delivery of the document to the specified college offi-
cial or college official's assistant; or

(b) By sending the document by email and first class mail to the
specified college official's office and college email address.
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Papers required to be filed shall be deemed filed upon actual re-
ceipt during office hours at the office of the specified college offi-
cial.

(16) "The president" is the president of the college. The presi-
dent is authorized to:

(a) Delegate any of their responsibilities as set forth in this
chapter as may be reasonably necessary; and

(b) Reassign any and all duties and responsibilities as set forth
in this chapter as may be reasonably necessary.

(17) "RCW" means Revised Code of Washington which can be accessed
at http://apps.leg.wa.gov/rcw/.

(18) "Respondent" is the student against whom disciplinary action
is initiated.

(19) "Service" is the process by which a document is officially
delivered to a party. Unless otherwise provided, service upon a party
shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by email and by certified mail or
first class mail to the party's last known address.

Service is deemed complete upon hand delivery of the document or
upon the date the document is emailed and deposited in the mail.

(20) "Sexual misconduct”™ has the meaning ascribed to this term in
WAC 132N-126-025(13).
(21) "Student" includes all persons taking courses at or through

the college, whether on a full-time or part-time basis, and whether
such courses are credit courses, noncredit courses, online courses, or
otherwise. Persons who withdraw after allegedly violating the code,
who are not officially enrolled for a particular term but who have a
continuing relationship with the college, or who have been notified of
their acceptance for admission are considered "students" for purposes
of this chapter.

(22) "Student conduct officer" is a college administrator desig-
nated by the president to be responsible for implementing and enforc-
ing the student conduct code.

[]

NEW SECTION

WAC 132N-126-015 Statement of jurisdiction. (1) The student
conduct code shall apply to student conduct that occurs:

(a) On college premises;

(b) At or in connection with college-sponsored activities; or

(c) Off-campus conduct that in the judgment of the college ad-
versely affects the college community or the pursuit of its objec-
tives.

(2) Jurisdiction extends to, but is not limited to, locations in
which students are engaged in official college activities including,
but not limited to, foreign or domestic travel, activities funded by
the associated students, athletic events, training internships, coop-
erative and distance education, online education, practicums, super-
vised work experiences or any other college-sanctioned social or club
activities.

(3) Students are responsible for their conduct from notification
of acceptance at the college through the actual receipt of a degree,
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even though conduct may occur before classes begin or after classes
end, as well as during the academic year and during periods between
terms of actual enrollment.

(4) These standards shall apply to a student's conduct even if
the student withdraws from college while a disciplinary matter is
pending. The student conduct officer has sole discretion, on a case-
by-case basis, to determine whether the student conduct code will be
applied to conduct that occurs off campus.

[]

NEW SECTION

WAC 132N-126-020 Statement of student rights. As members of the
academic community, students are encouraged to develop the capacity
for critical judgment and to engage in an independent search for
truth.

Freedom to teach and freedom to learn are inseparable facets of
academic freedom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and in the
larger community. Students should exercise their freedom with respon-
sibility. The responsibility to secure and to respect general condi-
tions conducive to the freedom to learn is shared by all members of
the college community.

The following enumerated rights are guaranteed to each student
within the limitations of statutory law and college policy, which are
deemed necessary to achieve the educational goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry, expres-
sion, and assembly upon and within college premises that are generally
open and available to the public.

(b) Students are free to pursue appropriate educational objec-
tives from among the college's curricula, programs, and services, sub-
ject to the limitations of RCW 28B.50.090 (3) (b).

(c) Students shall be protected from academic evaluation which is
arbitrary, prejudiced, or capricious, but are responsible for meeting
the standards of academic performance established by each of their in-
structors.

Students have the right to a learning environment which is free
from unlawful discrimination, inappropriate and disrespectful conduct,
and any and all harassment, including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons, quar-
ters, papers, and effects against unreasonable searches and seizures
is guaranteed.

(b) No disciplinary sanction may be imposed on any student with-
out notice to the accused of the nature of the charges.

(c) A student accused of violating this code of student conduct
is entitled, upon request, to procedural due process as set forth in
this chapter.

[]
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NEW SECTION

WAC 132N-126-025 Prohibited student conduct. The college may
impose disciplinary sanctions against a student who commits, attempts
to commit, aids, abets, incites, encourages, or assists another person
to commit, an act(s) of misconduct which include, but are not limited
to, the following:

(1) Academic dishonesty. Any act of academic dishonesty includ-
ing, but not limited to, cheating, plagiarism, and fabrication.

(a) Cheating: Includes any attempt to give or obtain unauthorized
assistance relating to the completion of an academic assignment.

(b) Plagiarism includes taking and using as one's own, without
proper attribution, the ideas, writings, or work of another person in
completing an academic assignment. Prohibited conduct may also include
the unauthorized submission for credit of academic work that has been
submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment and also includes providing
false or deceptive information to an instructor concerning the comple-
tion of an assignment.

(d) Academic consequences for academic dishonesty or abetting in
academic dishonesty may be imposed at the discretion of a faculty mem-
ber up to and including a failing grade for the course. Students
should refer to each of their faculty's course syllabus and program
handbook. Further academic consequences may follow consistent with the
provisions in any program handbook including, but not limited to, dis-
missal from an academic program. Incidents of academic dishonesty may
also be referred to the student conduct officer for disciplinary ac-
tion consistent with this chapter in addition to the academic conse-
quences identified above.

(2) Other dishonesty. Any other acts of dishonesty. Such acts in-
clude, but are not limited to:

(a) Forgery, alteration, submission of falsified documents or
misuse of any college document, record, or instrument of identifica-
tion;

(b) Tampering with an election conducted by or for college stu-
dents; or

(c) Furnishing false information, or failing to furnish correct
information, in response to the request or requirement of a college
officer or employee.

(3) Obstructive or disruptive conduct. Conduct, not otherwise
protected by law, that interferes with, impedes, or otherwise unrea-
sonably hinders:

(a) Instruction, research, administration, disciplinary proceed-
ing, or other college activities, including the obstruction of the
free flow of pedestrian or vehicular movement on college property or
at a college activity; or

(b) Any activity that is authorized to occur on college property,
whether or not actually conducted or sponsored by the college.

(4) Assault, intimidation, harassment. Unwanted touching, physi-
cal abuse, verbal abuse, threat(s), intimidation, harassment, bully-
ing, or other conduct which harms, threatens, or is reasonably per-
ceived as threatening the health or safety of another person or anoth-
er person's property. For purposes of this code, "bullying" is defined
as repeated or aggressive unwanted behavior, not otherwise protected
by law that intentionally humiliates, harms, or intimidates the vic-
tim.
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(5) Cyber misconduct. Cyberstalking, cyberbullying or online har-
assment. Use of electronic communications including, but not limited
to, electronic mail, instant messaging, electronic bulletin boards,
and social media sites, to harass, abuse, bully or engage in other
conduct which harms, threatens, or is reasonably perceived as threat-
ening the health or safety of another person. Prohibited activities
include, but are not limited to, unauthorized monitoring of another's
email communications directly or through spyware, sending threatening
emails, disrupting electronic communications with spam or by sending a
computer virus, sending false messages to third parties using anoth-
er's email identity, nonconsensual recording of sexual activity, and
nonconsensual distribution of a recording of sexual activity.

(6) Property violation. Damage to, misappropriation of, unauthor-
ized use or possession of, vandalism, or other nonaccidental damaging
or destruction of college property or the property of another person.
Property for purposes of this subsection includes computer passwords,
access codes, identification cards, personal financial account num-
bers, other confidential personal information, intellectual property,
and college trademarks.

(7) Failure to comply with directive. Failure to comply with the
directive of a college officer or employee who is acting in the legit-
imate performance of his or her duties, including failure to properly
identify oneself to such a person when requested to do so.

(8) Weapons. Possession, holding, wearing, transporting, storage
or presence of any firearm, dagger, sword, knife or other cutting or
stabbing instrument, club, explosive device, or any other weapon appa-
rently capable of producing bodily harm is prohibited on the college
campus, subject to the following exceptions:

(a) Commissioned law enforcement personnel or legally authorized
military personnel while in performance of their duties;

(b) A student with a valid concealed weapons permit may store a
pistol in his or her vehicle parked on campus in accordance with RCW
9.41.050 (2) or (3), provided the vehicle is locked and the weapon is
concealed from view; or

(c) The president may grant permission to bring a weapon on cam-
pus upon a determination that the weapon is reasonably related to a
legitimate pedagogical purpose. Such permission shall be in writing
and shall be subject to such terms or conditions incorporated in the
written permission.

This policy does not apply to the possession and/or use of disa-
bling chemical sprays when possessed and/or used for self-defense.

(9) Hazing. Hazing includes, but is not limited to, any initia-
tion into a student organization or any pastime or amusement engaged
in with respect to such an organization that causes, or is likely to
cause, bodily danger or physical harm, or serious mental or emotional
harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being ob-
servably under the influence of any alcoholic beverage, except as per-
mitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale of marijua-
na or the psychoactive compounds found in marijuana intended for human
consumption, regardless of form, or being observably under the influ-
ence of marijuana or the psychoactive compounds found in marijuana.
While state law permits the recreational use of marijuana, federal law
prohibits such use on college premises or in connection with college
activities.
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(c) Drugs. The use, possession, delivery, sale, or being observa-
bly under the influence of any legend drug, including anabolic ste-
roids, androgens, or human growth hormones as defined in chapter 69.41
RCW, or any other controlled substance under chapter 69.50 RCW, except
as prescribed for a student's use by a licensed practitioner.

(d) Tobacco, electronic cigarettes and related products. The use
of tobacco, electronic cigarettes, and related products in any build-
ing owned, leased or operated by the college or in any location where
such use is prohibited, including twenty-five feet from entrances, ex-
its, windows that open, and ventilation intakes of any building owned,
leased or operated by the college. The use of tobacco, electronic cig-
arettes, and related products on the college campus is restricted to
designated smoking areas. "Related products" include, but are not
limited to, cigarettes, pipes, bidi, clove cigarettes, waterpipes,
hookahs, chewing tobacco, vaporizers, and snuff.

(11) Lewd conduct. Conduct which is lewd or obscene that is not
otherwise protected under the law.

(12) Discriminatory conduct. Conduct which harms or adversely af-
fects any member of the college community because of her/his race;
color; national origin; sensory, mental or physical disability; use of
a service animal; gender, including pregnancy; marital status; age;
religion; creed; sexual orientation; gender identity; veteran's sta-
tus; or any other legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct" includes
sexual harassment, sexual intimidation, and sexual violence. Sexual
harassment prohibited by Title IX is defined in the supplemental pro-
cedures to this code. See WAC 132N-126-205 (discipline procedures for
cases involving allegations of Title IX wviolations).

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual or gender-based conduct, including unwelcome sexual advan-
ces, requests for sexual favors, quid pro quo harassment, and other
verbal, nonverbal, or physical conduct of a sexual or a gendered na-
ture that is sufficiently severe, persistent, or pervasive as to:

(1) Deny or limit the ability of a student to participate in or
benefit from the college's educational program;

(ii) Alter the terms or conditions of employment for a college
employee (s); and/or

(iii) Create an intimidating, hostile, or offensive environment
for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation" incorpo-
rates the definition of "sexual harassment" and means threatening or
emotionally distressing conduct based on sex including, but not limi-
ted to, nonconsensual recording of sexual activity or the distribution
of such recording.

(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. Nonconsensual sexual intercourse, noncon-
sensual sexual contact, domestic violence, dating violence, and stalk-
ing are all types of sexual violence.

(1) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
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touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(iii) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren, and adopted children under
the age of eighteen.

(iv) Statutory rape. Consensual intercourse between a person who
is eighteen years of age or older, and a person who is under the age
of sixteen.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(vi) Dating violence, physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(ITII) The frequency of interaction between the persons involved
in the relationship.

(vii) Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

(A) Fear for their safety or the safety of others; or

(B) Suffer substantial emotional distress.

(d) For purposes of this code, "consent" means knowing, volunta-
ry, and clear permission by word or action, to engage in mutually
agreed upon sexual activity. Each party has the responsibility to make
certain that the other has consented before engaging in the activity.
For consent to be wvalid, there must be at the time of the act of sexu-
al intercourse or sexual contact actual words or conduct indicating
freely given agreement to have sexual intercourse or sexual contact. A
person cannot consent if they are unable to understand what is happen-
ing or are disoriented, helpless, asleep, or unconscious for any rea-
son, including due to alcohol or other drugs. An individual who engag-
es in sexual activity when the individual knows, or should know, that
the other person is physically or mentally incapacitated has engaged
in nonconsensual conduct. Intoxication is not a defense against alle-
gations that an individual has engaged in nonconsensual sexual con-
duct.

(14) Harassment. Unwelcome and offensive conduct, including ver-
bal, nonverbal, or physical conduct, that is directed at a person be-
cause of such person's protected status and that is sufficiently seri-
ous as to deny or limit, and that does deny or limit, the ability of a
student to participate in or benefit from the college's educational
program, that changes the terms or conditions of employment for a col-
lege employee, or that creates an intimidating, hostile, or offensive
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environment for other campus community members. Protected status in-
cludes a person's race; color; national origin; sensory, mental or
physical disability; use of a service animal; gender, including preg-
nancy; marital status; age; religion; creed; sexual orientation; gen-
der identity; veteran's status; or any other legally protected classi-
fication. See "sexual misconduct" for the definition of "sexual har-
assment." Harassing conduct may include, but is not limited to, physi-
cal conduct, verbal, written, social media, and electronic communica-
tions.

(15) Retaliation. Harming, threatening, intimidating, coercing,
or taking adverse action of any kind against a person because such
person reported an alleged violation of this code or college policy,
provided information about an alleged violation, or participated as a
witness or in any other capacity in a college investigation or disci-
plinary proceeding.

(16) Misuse of electronic resources. Theft or other misuse of
computer time or other electronic information resources of the col-
lege. Such misuse includes, but is not limited to:

(a) Unauthorized use of such resources or opening of a file, mes-
sage, or other item;

(b) Unauthorized duplication, transfer, or distribution of a com-
puter program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's password
or other identification;

(d) Use of such time or resources to interfere with someone
else's work;

(e) Use of such time or resources to send, display, or print an
obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal opera-
tion of the college's computing system or other electronic information
resources;

(g) Use of such time or resources in violation of applicable
copyright or other law;

(h) Adding to or otherwise altering the infrastructure of the
college's electronic information resources without authorization; or

(1) Failure to comply with the college's electronic use policy.

(17) Unauthorized access. Unauthorized possession, duplication,
or other use of a key, keycard, or other restricted means of access to
college property, or unauthorized entry onto or into college property.

(18) Safety violations. Nonaccidental conduct that interferes
with or otherwise compromises any college policy, equipment, or proce-
dure relating to the safety and security of the campus community, in-
cluding tampering with fire safety equipment and triggering false
alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of any feder-
al, state, or local law, rule, or regulation or other college rules or
policies, including college traffic and parking rules.

(20) Ethical wviolation. The breach of any generally recognized
and published code of ethics or standards of professional practice
that governs the conduct of a particular profession for which the stu-
dent i1s taking a course or is pursuing as an educational goal or ma-
jor.

In addition to initiating discipline proceedings for violation of
the student conduct code, the college may refer any violations of fed-
eral, state, or local laws to civil and criminal authorities for dis-
position. The college reserves the right to pursue student disciplina-
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ry proceedings regardless of whether the underlying conduct is subject
to civil or criminal prosecution.

[]

NEW SECTION

WAC 132N-126-030 Disciplinary sanctions and terms and condi-
tions. (1) The following disciplinary sanctions may be imposed upon
students found to have violated the student conduct code.

(a) Disciplinary warning. A verbal statement to a student that
there is a violation and that continued violation may be cause for
further disciplinary action.

(b) Written reprimand. Notice in writing that the student has
violated one or more terms of this code of conduct and that continua-
tion of the same or similar behavior may result in more severe disci-
plinary action.

(c) Disciplinary probation. Formal action placing specific condi-
tions and restrictions upon the student's continued attendance depend-
ing upon the seriousness of the violation and which may include a de-
ferred disciplinary sanction. If the student subject to a deferred
disciplinary sanction is found in violation of any college rule during
the time of disciplinary probation, the deferred disciplinary sanction
which may include, but is not limited to, a suspension or a dismissal
from the college, shall take effect immediately without further re-
view. Any such sanction shall be in addition to any sanction or condi-
tions arising from the new violation. Probation may be for a limited
period of time or may be for the duration of the student's attendance
at the college.

(d) Disciplinary suspension. Dismissal from the college and from
the student status for a stated period of time. There will be no re-
fund of tuition or fees for the quarter in which the action is taken.

(e) Dismissal. The revocation of all rights and privileges of
membership in the college community and exclusion from the campus and
college-owned or controlled premises without any possibility of re-
turn. There will be no refund of tuition or fees for the quarter in
which the action is taken.

(2) Disciplinary terms and conditions that may be imposed alone
or in conjunction with the imposition of a disciplinary sanction in-
clude, but are not limited to, the following:

(a) Restitution. Reimbursement for damage to or misappropriation
of property, or for injury to persons, or for reasonable costs incur-
red by the college in pursuing an investigation or disciplinary pro-
ceeding. This may take the form of monetary reimbursement, appropriate
service, or other compensation.

(b) Educational sanction. The college may require the student to
complete an educational activity or experience directly related to the
violation committed, at the student's expense.

(c) Professional evaluation. Referral for drug, alcohol, psycho-
logical or medical evaluation by an appropriately certified or 1li-
censed professional may be required. The student may choose the pro-
fessional within the scope of practice and with the professional cre-
dentials as defined by the college. The student will sign all necessa-
ry releases to allow the college access to any such evaluation. The
student's return to college may be conditioned upon compliance with
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recommendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of functioning
within the college community, the student will remain suspended until
future evaluation recommends that the student is capable of reentering
the college and complying with the rules of conduct.

(d) Not in good standing. A student may be deemed "not in good
standing" with the college. If so, the student shall be subject to the
following restrictions:

(1) Ineligible to hold an office in any student organization rec-
ognized by the college or to hold any elected or appointed office of
the college.

(ii) Ineligible to represent the college to anyone outside the
college community in any way, including representing the college at
any official function, or any forms of intercollegiate competition or
representation.

(e) No contact order. An order directing a student to have no
contact with a specified student, college employee, a member of the
college community, or a particular college premises.

(f) No trespass order. A student may be restricted from college
property based on their misconduct.

[]

NEW SECTION

WAC 132N-126-035 Conduct hold on student records. (1) A student
conduct officer or other designated college official may place a con-
duct hold on the student's record if the student is the responding
party in a pending complaint of prohibited conduct, a pending conduct
proceeding under this code, or in conjunction with a disciplinary
sanction or condition under this code.

(2) A conduct hold may restrict the student from registering for
classes, requesting an official transcript, or receiving a degree from
the college until the hold has been removed.

(3) If the conduct hold is placed pending or during a conduct
proceeding, the student will be notified of the hold and be advised
how to raise an objection about the hold or request that it be made
less restrictive. The hold will remain in place until lifted by the
student conduct officer or other designated college official with au-
thority to do so.

(4) Implementation of any conduct hold prior to disciplinary ac-
tion does not assume any determination of, or create any expectation
of, responsibility for prohibited conduct under this conduct code.

[]

NEW SECTION

WAC 132N-126-040 Amnesty policy. (1) Clark College values the
health, safety, and wellness of those in our college community. Stu-
dents are encouraged to report crimes, share concerns, and seek medi-
cal attention for themselves or others in need.
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(2) A student conduct officer may elect not to initiate discipli-
nary action against a student who, while in the course of helping an-
other person seek medical or other emergency assistance, admits to a
possible policy violation under this student conduct code, provided
that any such violations did not and do not place the health or safety
of any other person at risk.

(3) A student conduct officer may elect not to initiate discipli-
nary action against a student who, while in the course of reporting
violence, sexual misconduct, or a crime in progress, admits to person-
al consumption of alcohol or drugs at or near the time of the inci-
dent, provided that any such use did not place the health or safety of
any other person at risk.

(4) While policy violations cannot be overlooked, the college may
elect to offer educational options or referrals, rather than initiat-
ing disciplinary action against students who report crimes, serve as
witnesses, or seek medical attention as described is this section.

(5) This amnesty policy may not apply to students who repeatedly
violate college policies in regards to alcohol, drugs, or other pro-
hibited conduct.

[]

NEW SECTION

WAC 132N-126-045 Interim measures. (1) After receiving a report
of alleged sexual misconduct or other serious student misconduct, a
student conduct officer or designee may implement interim measures
which may include, but are not limited to:

(a) A no-contact order prohibiting direct or indirect contact, by
any means, with an impacted party, a responding party, a reporting
party, other specified persons, and/or a specific student organiza-
tion;

Changes to class schedules, assignments, or test schedules;
Modified on-campus employment schedule or location;
Restrictions on access to portions of campus; or
Alternative safety arrangements such as campus safety es-

® 000

corts.

(2) If an interim measure is put in place pending or during a
conduct proceeding, the student will be notified of the interim meas-
ure and be advised how to raise an objection about the interim measure
or request that it be made less restrictive. The student conduct offi-
cer may adjust or modify interim measures as students' situations and
schedules change and evolve over time. Interim measures will remain in
place until the student receives notice they have been lifted or modi-
fied from the student conduct officer.

(3) Implementation of any interim measure does not assume any de-
termination of, or create any presumption regarding responsibility
for, a violation under this student conduct code.

[]
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NEW SECTION

WAC 132N-126-050 Records. (1) Student conduct code records are
maintained in accordance with the college's records retention sched-
ule.

(2) The disciplinary record is confidential, and is released only
as authorized under the Family Educational Rights and Privacy Act
(FERPA) (20 U.S.C. Sec. 1232g; 34 C.F.R. Part 99).

[]

HEARING PROCEDURES

NEW SECTION

WAC 132N-126-100 Initiation of disciplinary action. (1) All
disciplinary actions will be initiated by the student conduct officer.
If that officer is the subject of a complaint initiated by the re-
spondent, the president shall, upon request and when feasible, desig-
nate another person to fulfill any such disciplinary responsibilities
relative to the complainant.

(2) The student conduct officer shall initiate disciplinary ac-
tion by serving the respondent with written notice directing them to
attend a disciplinary meeting. The notice shall briefly describe the
factual allegations, the provision(s) of the conduct code the respond-
ent is alleged to have violated, the range of possible sanctions for
the alleged violation(s), and specify the time and location of the
meeting. At the meeting, the student conduct officer will present the
allegations to the respondent and the respondent shall be afforded an
opportunity to explain what took place. If the respondent fails to at-
tend the meeting after proper service of notice, the student conduct
officer may take disciplinary action based upon the available informa-
tion.

(3) The student conduct officer, prior to taking disciplinary ac-
tion in a case involving allegations of sexual misconduct, will make a
reasonable effort to contact the complainant to discuss the results of
the investigation and possible disciplinary sanctions and/or condi-
tions, if any, that may be imposed upon the respondent if the allega-
tions of sexual misconduct are found to have merit.

(4) Within ten days of the initial disciplinary meeting, and af-
ter considering the evidence in the case, including any facts or argu-
ment presented by the respondent, the student conduct officer shall
serve the respondent with a written decision setting forth the facts
and conclusions supporting their decision, the specific student con-
duct code provisions found to have been violated, the discipline im-
posed, if any, and a notice of any appeal rights with an explanation
of the consequences of failing to file a timely appeal.

(5) The student conduct officer may take any of the following
disciplinary actions:
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(a) Exonerate the respondent and terminate the proceedings.

(b) Impose a disciplinary sanction(s), as described in WAC
132N-126-030.

(c) Refer the matter directly to the student conduct committee
for such disciplinary action as the committee deems appropriate. Such
referral shall be in writing, to the attention of the chair of the
student conduct committee, with a copy served on the respondent.

(6) In cases involving allegations of sexual misconduct, the stu-
dent conduct officer, on the same date that a disciplinary decision is
served on the respondent, will serve a written notice informing the
complainant whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protection, includ-
ing disciplinary suspension or dismissal of the respondent. The notice
will also inform the complainant of their appeal rights. If protective
sanctions and/or conditions are imposed, the student conduct officer
shall make a reasonable effort to contact the complainant to ensure
that prompt notice of the protective disciplinary sanctions and/or
conditions.

[]

NEW SECTION

WAC 132N-126-105 Appeal from disciplinary action. (1) The re-
spondent may appeal a disciplinary action by filing a written notice
of appeal with the conduct review officer within ten days of service
of the student conduct officer's decision. Failure to timely file a
notice of appeal constitutes a waiver of the right to appeal and the
student conduct officer's decision shall be deemed final.

(2) The notice of appeal must include a brief statement explain-
ing why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and the con-
duct review officer.

(4) A respondent, who timely appeals a disciplinary action or
whose case is referred to the student conduct committee, has a right
to a prompt, fair, and impartial hearing as provided for in these pro-
cedures.

(5) On appeal, the college bears the burden of establishing the
evidentiary facts underlying the imposition of a disciplinary sanction
by a preponderance of the evidence.

(6) Imposition of disciplinary action for violation of the stu-
dent conduct code shall be stayed pending appeal, unless respondent
has been summarily suspended.

(7) The student conduct committee shall hear appeals from:

(a) The imposition of disciplinary suspensions in excess of ten
instructional days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the student
conduct officer, the conduct review officer, or the president.

(8) Student conduct appeals from the imposition of the following
disciplinary sanctions shall be reviewed through a brief adjudicative
proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;
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(c) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with one of
the foregoing disciplinary actions.

(9) Except as provided elsewhere in these rules, disciplinary
warnings and dismissals of disciplinary actions are final action and
are not subject to appeal.

(10) In cases involving allegations of sexual misconduct, the
complainant has the right to appeal the following actions by the stu-
dent conduct officer following the same procedures as set forth above
for the respondent:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed against a
respondent for a sexual misconduct violation, including a disciplinary
warning.

(11) If the respondent timely appeals a decision imposing disci-
pline for a sexual misconduct violation, the college shall notify the
complainant of the appeal and provide the complainant an opportunity
to intervene as a party to the appeal.

(12) Except as otherwise specified in this chapter, a complainant
who timely appeals a disciplinary decision or who intervenes as a par-—
ty to respondent's appeal of a disciplinary decision shall be afforded
the same procedural rights as are afforded the respondent.

[]

NEW SECTION

WAC 132N-126-110 Brief adjudicative proceedings authorization.
Brief adjudicative proceedings shall be used for student conduct ap-
peals involving the following disciplinary actions:

(1) Suspension of ten instructional days or less;

(2) Disciplinary probation;

(3) Written reprimands;

(4) Any conditions or terms imposed in conjunction with one of
the foregoing disciplinary actions; and

(5) Appeals by a complainant in student disciplinary proceeding
involving allegations of sexual misconduct in which the student con-
duct officer:

(a) Dismisses disciplinary proceedings based upon a finding that
the allegations of sexual misconduct have no merit; or

(b) Issues a verbal warning to respondent.

[]

NEW SECTION

WAC 132N-126-115 Brief adjudicative proceedings—Initial hear-
ing. (1) Brief adjudicative proceedings shall be conducted by a con-
duct review officer. The conduct review officer shall not participate
in any case in which they are a complainant or witness, or in which
they have direct or personal interest, prejudice, or bias, or in which
they have acted previously in an advisory capacity.
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(2) The parties to a brief adjudicative proceeding are the re-
spondent, the student conduct officer, and in cases involving sexual
misconduct, the complainant. Before taking action, the conduct review
officer shall conduct an informal hearing and provide each party (a)
an opportunity to be informed of the agency's view of the matter and
(b) an opportunity to explain the party's view of the matter.

(3) The conduct review officer shall serve an initial decision
upon the respondent and the student conduct officer within ten days of
consideration of the appeal. The initial decision shall contain a
brief written statement of the reasons for the decision and informa-
tion about how to seek administrative review of the initial decision.
If no request for review is filed within ten days of service of the
initial decision, the initial decision shall be deemed the final deci-
sion.

(4) In cases involving allegations of sexual misconduct, the con-
duct review officer, on the same date as the initial decision is
served on the respondent, will serve a written notice upon the com-
plainant informing the complainant whether the allegations of sexual
misconduct were found to have merit and describing any disciplinary
sanctions and/or conditions imposed upon the respondent for the com-
plainant's protection. The notice will also inform the complainant of
their appeal rights.

(5) If the conduct review officer upon review determines that the
respondent's conduct may warrant imposition of a disciplinary suspen-
sion of more than ten instructional days or expulsion, the matter
shall be referred to the student conduct committee for a disciplinary
hearing.

[]

NEW SECTION

WAC 132N-126-120 Brief adjudicative proceedings—Review of an
initial decision. (1) An initial decision is subject to review by the
president or designee, provided a party files a written request for
review with the conduct review officer within ten days of service of
the initial decision.

(2) The president or designee shall not participate in any case
in which he or she is a complainant or witness, or in which they have
direct or personal interest, prejudice, or bias, or in which they have
acted previously in an advisory capacity.

(3) During the review, the president or designee shall give all
parties an opportunity to file written responses explaining their view
of the matter and shall make any inquiries necessary to ascertain
whether the sanctions should be modified or whether the proceedings
should be referred to the student conduct committee for a formal adju-
dicative hearing.

(4) The decision on review must be in writing and must include a
brief statement of the reasons for the decision and must be served on
the parties within twenty days of the initial decision or of the re-
quest for review, whichever is later. The decision on review will con-
tain a notice that judicial review may be available. A request for re-
view may be deemed to have been denied if the president or designee
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does not make a disposition of the matter within twenty days after the
request is submitted.

(5) If the president or designee upon review determines that the
respondent's conduct may warrant imposition of a disciplinary suspen-
sion of more than ten instructional days or expulsion, the matter
shall be referred to the student conduct committee for a disciplinary
hearing.

(6) In cases involving allegations of sexual misconduct, the
president, on the same date as the final decision is served on the re-
spondent, will serve a written notice upon the complainant informing
the complainant whether the allegations of sexual misconduct were
found to have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the complainant's protec-
tion, including suspension or dismissal of the respondent. The notice
will also inform the complainant of their appeal rights.

[]

NEW SECTION

WAC 132N-126-125 Student conduct committee. (1) The student
conduct committee shall consist of five members:

(a) Two full-time students appointed by the student government
(ASCC) ;

(b) Two faculty members appointed by the president; and

(c) One faculty member or administrator, other than an adminis-
trator serving as a student conduct or conduct review officer, appoin-
ted by the president to serve as the chair.

(2) The faculty member or administrator or other impartial hear-
ing officer who serves as the chair of the committee may take action
on preliminary hearing matters prior to convening the committee. The
chair shall receive annual training on protecting victims and promot-
ing accountability in cases involving allegations of sexual miscon-
duct.

(3) Hearings may be heard by a quorum of three members of the
committee so long as one faculty member and one student are included
on the hearing panel. Committee action may be taken upon a majority
vote of all committee members attending the hearing.

(4) Members of the student conduct committee shall not partici-
pate in any case in which they are a party, complainant, or witness,
in which they have direct or personal interest, prejudice, or bias, or
in which they have acted previously in an advisory capacity. Any party
may petition the committee for disqualification of a committee member.

[]

NEW SECTION

WAC 132N-126-130 Appeal—Student conduct committees. (1) Pro-
ceedings of the student conduct committee shall be governed by the Ad-
ministrative Procedure Act, chapter 34.05 RCW and by the model rules
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of procedure, chapter 10-08 WAC. To the extent there is a conflict be-
tween these rules and chapter 10-08 WAC, these rules shall control.

(2) The student conduct committee chair shall serve all parties
with written notice of the hearing not less than seven days in advance
of the hearing date. The chair may shorten this notice period if both
parties agree, and also may continue the hearing to a later time for
good cause shown.

(3) The committee chair is authorized to conduct prehearing con-
ferences and/or to make prehearing decisions concerning the extent and
form of any discovery, issuance of protective decisions, and similar
procedural matters.

(4) Upon request filed at least five days before the hearing by
any party or at the direction of the committee chair, the parties
shall exchange, no later than the third day prior to the hearing,
lists of potential witnesses and copies of potential exhibits that
they reasonably expect to present to the committee. Failure to partic-
ipate in good faith in such a requested exchange may be cause for ex-
clusion from the hearing of any witness or exhibit not disclosed, ab-
sent a showing of good cause for such failure.

(5) The committee chair may provide to the committee members in
advance of the hearing copies of (a) the conduct officer's notifica-
tion of imposition of discipline, or referral to the committee, and
(b) the notice of appeal, or any response to referral, by the respond-
ent. If doing so, however, the chair should remind the members that
these "pleadings" are not evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate specif-
ic exhibits as admissible without objection and, if they do so, wheth-
er the committee chair may provide copies of these admissible exhibits
to the committee members before the hearing.

(7) The student conduct officer, upon request, shall provide rea-
sonable assistance to the respondent and complainant in obtaining rel-
evant and admissible evidence that is within the college's control.

(8) Communications between committee members and other hearing
participants regarding any issue in the proceeding, other than proce-
dural communications that are necessary to maintain an orderly proc-
ess, are generally prohibited without notice and opportunity for all
parties to participate, and any improper "ex parte" communication
shall be placed on the record, as further provided in RCW 34.05.455.

(9) In cases heard by the committee, each party may be accompa-
nied at the hearing by a nonattorney assistant of their choice.

(10) The respondent in all appeals before the committee, or a
complainant in an appeal involving allegations of sexual misconduct
before the committee, may elect to be represented by an attorney at
their own cost, but will be deemed to have waived that right unless,
at least four business days before the hearing, written notice of the
attorney's identity and participation is filed with the committee
chair with a copy to the student conduct officer.

(11) The committee will ordinarily be advised by an assistant at-
torney general. If the respondent and/or the complainant is represen-
ted by an attorney, the student conduct officer may also be represen-
ted by a second, appropriately screened assistant attorney general.

[]
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NEW SECTION

WAC 132N-126-135 Student conduct committee hearings—Presenta-
tion of evidence. (1) Upon the failure of any party to attend or par-
ticipate in a hearing, the student conduct committee may either:

(a) Proceed with the hearing and issuance of its decision; or

(b) Serve a decision of default in accordance with RCW 34.05.440.

(2) The hearing will ordinarily be closed to the public. However,
if all parties agree on the record that some or all of the proceedings
be open, the chair shall determine any extent to which the hearing
will be open. If any person disrupts the proceedings, the chair may
exclude that person from the hearing room.

(3) The chair shall cause the hearing to be recorded by a method
that they select, in accordance with RCW 34.05.449. That recording, or
a copy, shall be made available to any party upon request. The chair
shall assure maintenance of the record of the proceeding that is re-
quired by RCW 34.05.476, which shall also be available upon request
for inspection and copying by any party. Other recording shall also be
permitted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide procedural
questions that arise during the hearing, except as overridden by ma-
jority vote of the committee.

(5) The student conduct officer, unless represented by an assis-
tant attorney general, shall present the case for imposing disciplina-
ry sanctions.

(6) All testimony shall be given under oath or affirmation. Evi-
dence shall be admitted or excluded in accordance with RCW 34.05.452.

(7) In cases involving allegations of sexual misconduct, no party
shall directly question or cross examine one another. Attorneys for
the parties are also prohibited from questioning the opposing party
absent express permission from the committee chair. Subject to this
exception, all cross-examination questions shall be directed to the
committee chair, who in their discretion shall pose the questions on
the party's behalf.

[]

NEW SECTTION

WAC 132N-126-140 Student conduct committee—Initial decision.

(1) At the conclusion of the hearing, the student conduct committee
shall permit the parties to make closing arguments in whatever form it
wishes to receive them. The committee also may permit each party to
propose findings, conclusions, and/or a proposed decision for its con-
sideration.

(2) Within twenty days following the later of the conclusion of
the hearing or the committee's receipt of closing arguments, the com-
mittee shall issue an initial decision in accordance with RCW
34.05.461 and WAC 10-08-210. The initial decision shall include find-
ings on all material issues of fact and conclusions on all material
issues of law, including which, if any, provisions of the student con-
duct code were violated. Any findings based substantially on the cred-
ibility of evidence or the demeanor of witnesses shall be so identi-
fied.
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(3) The committee's initial order shall also include a determina-
tion on appropriate discipline, if any. If the matter was referred to
the committee by the student conduct officer, the committee shall
identify and impose disciplinary sanction(s) or conditions, if any, as
authorized in the student code. If the matter is an appeal by a party,
the committee may affirm, reverse, or modify the disciplinary sanction
and/or conditions imposed by the student conduct officer and/or impose
additional disciplinary sanction(s) or conditions as authorized here-
in.

(4) The committee chair shall cause copies of the initial deci-
sion to be served on the parties and their legal counsel of record.
The committee chair shall also promptly transmit a copy of the deci-
sion and the record of the committee's proceedings to the president.

(5) In cases involving allegations of sexual misconduct, the
chair of the student conduct committee, on the same date as the ini-
tial decision is served on the respondent, will serve a written notice
upon the complainant informing the complainant whether the allegations
of sexual misconduct were found to have merit and describing any dis-
ciplinary sanctions and/or conditions imposed upon the respondent for
the complainant's protection, including suspension or dismissal of the
respondent. The complainant may appeal the student conduct committee's
initial decision to the president subject to the same procedures and
deadlines applicable to other parties. The notice will also inform the
complainant of their appeal rights.

[]

NEW SECTION

WAC 132N-126-145 Appeal from student conduct committee initial
decision. (1) A party who is aggrieved by the findings or conclusions
issued by the student conduct committee may appeal the committee's in-
itial decision to the president by filing a notice of appeal with the
president's office within ten days of service of the committee's ini-
tial decision. Failure to file a timely appeal constitutes a waiver of
the right and the initial decision shall be deemed final.

(2) The notice of appeal must identify the specific findings of
fact and/or conclusions of law in the initial decision that are chal-
lenged and must contain argument why the appeal should be granted. If
necessary to aid review, the president or designee may ask for addi-
tional briefing from the parties on issues raised on appeal. The pres-
ident's or designee's review shall be restricted to the hearing record
made before the student conduct committee and will normally be limited
to a review of those issues and arguments raised in the notice of ap-
peal.

(3) The president or designee shall provide a written decision to
the party and the student conduct officer within twenty days after re-
ceipt of the notice of appeal. The president's or designee's decision
shall be final and shall include a notice of any rights to request re-
consideration and/or judicial review.

(4) In cases involving allegations of sexual misconduct, the
president or designee, on the same date that the final decision is
served upon the respondent, shall serve a written notice informing the
complainant of the final decision. This notice shall inform the com-
plainant whether the sexual misconduct allegation was found to have
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merit and describe any disciplinary sanctions and/or conditions im-
posed upon the respondent for the complainant's protection, including
suspension or dismissal of the respondent.

(5) The president or designee shall not engage in an ex parte
communication with any of the parties regarding an appeal.

[]

NEW SECTION

WAC 132N-126-150 Summary suspension. (1) Summary suspension is
a temporary exclusion from specified college premises or denial of ac-
cess to all activities or privileges for which a respondent might oth-
erwise be eligible, while an investigation and/or formal disciplinary
procedures are pending.

(2) The student conduct officer may impose a summary suspension
if there is probable cause to believe that the respondent:

(a) Has violated any provision of the code of conduct; and

(b) Presents an immediate danger to the health, safety or welfare
of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of, or in-
terference with, the operations of the college.

(3) Notice. Any respondent who has been summarily suspended shall
be served with oral or written notice of the summary suspension. If
oral notice is given, a written notification shall be served on the
respondent within two business days of the oral notice.

(4) The written notification shall be entitled "Notice of Summary
Suspension" and shall include:

(a) The reasons for imposing the summary suspension, including a
description of the conduct giving rise to the summary suspension and
reference to the provisions of the student conduct code or the law al-
legedly violated;

(b) The date, time, and location when the respondent must appear
before the conduct review officer for a hearing on the summary suspen-—
sion; and

(c) The conditions, if any, under which the respondent may physi-
cally access the campus or communicate with members of the campus com-
munity. If the respondent has been trespassed from the campus, a no-
tice against trespass shall be included warning the respondent that
their privilege to enter into or remain on college premises has been
withdrawn, and that the respondent shall be considered trespassing and
subject to arrest for criminal trespass if they enter the college cam-
pus other than to meet with the student conduct officer or conduct re-
view officer, or to attend a disciplinary hearing.

(5) (a) The conduct review officer shall conduct a hearing on the
summary suspension as soon as practicable after imposition of the sum-
mary suspension.

(b) During the summary suspension hearing, the issue before the
conduct review officer is whether there is probable cause to believe
that the summary suspension should be continued pending the conclusion
of disciplinary proceedings and/or whether the summary suspension
should be less restrictive in scope.

(c) The respondent shall be afforded an opportunity to explain
why summary suspension should not be continued while disciplinary pro-
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ceedings are pending or why the summary suspension should be less re-
strictive in scope.

(d) If the respondent fails to appear at the designated hearing
time, the conduct review officer may order that the summary suspension
remain in place pending the conclusion of the disciplinary proceed-
ings.

(e) As soon as practicable following the hearing, the conduct re-
view officer shall issue a written decision which shall include a
brief explanation for any decision continuing and/or modifying the
summary suspension and notice of any right to appeal.

(f) To the extent permissible under applicable law, the conduct
review officer shall provide a copy of the decision to all persons or
offices who may be bound or protected by it.

(6) In cases involving allegations of sexual misconduct, the com-
plainant shall be notified that a summary suspension has been imposed
on the same day that the summary suspension notice is served on the
respondent. The college will also provide the complainant with timely
notice of any subsequent changes to the summary suspension order.

[]

NEW SECTION

WAC 132N-126-155 Classroom misconduct and authority to suspend
for no more than one day. (1) Faculty members have the authority to
take appropriate action to maintain order and proper conduct in the
classroom and to maintain the effective cooperation of students in
fulfilling the objectives of the course.

(2) Bringing any person, thing, or object to a teaching and
learning environment that may disrupt the environment or cause a safe-
ty or health hazard, without the express approval of the faculty mem-
ber is expressly prohibited.

(3) Faculty members or college administrators have the right to
suspend any student from any single class or related activity for no
more than one instructional day, if the student's misconduct creates
disruption to the point that it is difficult or impossible to maintain
the decorum of the class, related activity, or the learning and teach-
ing environment. The faculty member or college administrator shall re-
port this suspension to the student conduct officer or designee on the
same day of the suspension. In consultation with the faculty member,
the student conduct officer may set conditions for the student upon
return to the class or activity.

[]

NEW SECTION

WAC 132N-126-160 Sexual misconduct proceedings. Both the re-
spondent and the complainant in cases involving allegations of sexual
misconduct shall be provided the same procedural rights to participate
in student discipline matters, including the right to participate in
the initial disciplinary decision-making process and to appeal any
disciplinary decision.
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SUPPLEMENTAL STUDENT CONDUCT PROCEDURES FOR CASES INVOLVING ALLEGA-
TIONS OF VIOLATION OF TITLE IX

NEW SECTION

WAC 132N-126-200 Order of precedence. This supplemental proce-
dure applies to allegations of sexual harassment subject to Title IX
jurisdiction pursuant to regulations promulgated by the United States
Department of Education. See 34 C.F.R. Part 106. To the extent these
supplemental hearing procedures conflict with Clark College's standard
disciplinary procedures, WAC 132N-126-005 through 132N-126-155, these
supplemental procedures shall take precedence. The college may, at its
own discretion, contract with an administrative law judge or other
person to act as presiding officer and assign such presiding officer
to exercise any or all of the duties in lieu of the student conduct
committee and committee chair.

[]

NEW SECTION

WAC 132N-126-205 Prohibited conduct under Title IX. Pursuant to
RCW 28B.50.140(13) and Title IX of the Education Amendments Act of
1972, 20 U.S.C. Sec. 1681, Clark College may impose disciplinary sanc-
tions against a student who commits, attempts to commit, or aids,
abets, incites, encourages, or assists another person to commit, an
act(s) of "sexual harassment."

For purposes of this supplemental procedure, "sexual harassment"
encompasses the following conduct:

(1) Quid pro quo harassment. A Clark College employee condition-
ing the provision of an aid, benefit, or service of the college on an
individual's participation in unwelcome sexual conduct.

(2) Hostile environment. Unwelcome conduct that a reasonable per-
son would find to be so severe, pervasive, and objectively offensive
that it effectively denies a person equal access to the college's edu-
cational programs or activities, or employment.

(3) Sexual assault. Sexual assault includes the following con-
duct:

(a) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or wvaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.
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(b) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(c) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren and adopted children under
the age of eighteen.

(d) Statutory rape. Consensual sexual intercourse between someone
who 1is eighteen years of age or older and someone who is under the age
of sixteen.

(4) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with
the victim as a spouse, by a person similarly situated to a spouse of
the victim under the domestic or family violence laws of the state of
Washington, or by any other person against an adult or youth victim
who 1s protected from that person's acts under the domestic or family
violence laws of the state of Washington, RCW 26.50.010.

(5) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(a) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(b) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(1) The length of the relationship;

(ii) The type of relationship; and

(iii) The frequency of interaction between the persons involved
in the relationship.

(6) Stalking. Engaging in a course of conduct directed at a spe-
cific person that would cause a reasonable person to fear for their
safety or the safety of others, or suffer substantial emotional dis-
tress.

[]

NEW SECTION

WAC 132N-126-210 Title IX jurisdiction. (1) This supplemental
procedure applies only if the alleged misconduct:

(a) Occurred in the United States;

(b) Occurred during a Clark College educational program or activ-
ity; and

(c) Meets the definition of sexual harassment as that term is de-
fined in this supplemental procedure.

(2) For purposes of this supplemental procedure, an "educational
program or activity" is defined as locations, events, or circumstances
over which the college exercised substantial control over both the re-
spondent and the context in which the alleged sexual harassment occur-
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red. This definition includes any building owned or controlled by a
student organization that is officially recognized by Clark College.

(3) Proceedings under this supplemental procedure must be dis-
missed if the decision maker determines that one or all of the re-
qgquirements of subsection (1) (a) through (c) of this section have not
been met. Dismissal under this supplemental procedure does not prohib-
it Clark College from pursuing other disciplinary action based on al-
legations that the respondent violated other provisions of the colle-
ge's student conduct code, WAC 132N-126-025.

(4) If the student conduct officer determines the facts in the
investigation report are not sufficient to support Title IX jurisdic-
tion and/or pursuit of a Title IX violation, the student conduct offi-
cer will issue a notice of dismissal in whole or part to both parties
explaining why some or all of the Title IX claims have been dismissed.

[]

NEW SECTION

WAC 132N-126-215 Initiation of discipline. (1) Upon receiving
the Title IX investigation report from the Title IX coordinator, the
student conduct officer will independently review the report to deter-
mine whether there are sufficient grounds to pursue a disciplinary ac-
tion against the respondent for engaging in prohibited conduct under
Title IX.

(2) If the student conduct officer determines that there are suf-
ficient grounds to proceed under these supplemental procedures, the
student conduct officer will initiate a Title IX disciplinary proceed-
ing by filing a written disciplinary notice with the chair of the stu-
dent conduct committee and serving the notice on the respondent and
the complainant, and their respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be imposed
if the respondent is found responsible for the alleged violation(s);
and

(e) Explain that the parties are entitled to be accompanied by
their chosen advisors during the hearing and that:

(1) The advisors will be responsible for gquestioning all witness-
es on the party's behalf;

(ii) An advisor may be an attorney; and

(iii) The college will appoint the party an advisor of the colle-
ge's choosing at no cost to the party, if the party fails to do so.

(3) Explain that if a party fails to appear at the hearing, a de-
cision of responsibility may be made in their absence.

[]

NEW SECTION

WAC 132N-126-220 Prehearing procedure. (1) Upon receiving the
disciplinary notice, the chair of the student conduct committee will
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send a hearing notice to all parties, in compliance with WAC
132N-126-100. In no event will the hearing date be set less than ten
days after the Title IX coordinator provided the final investigation
report to the parties.

(2) A party may choose to have an attorney serve as their advisor
at the party's own expense. This right will be waived unless, at least
five days before the hearing, the attorney files a notice of appear-
ance with the committee chair with copies to all parties and the stu-
dent conduct officer.

(3) In preparation for the hearing, the parties will have equal
access to all evidence gathered by the investigator during the inves-
tigation, regardless of whether Clark College intends to offer the
evidence at the hearing.

[]

NEW SECTION

WAC 132N-126-225 Rights of parties. (1) Clark College's student
conduct procedures, WAC 132N-126-100 through 132N-126-155, and this
supplemental procedure shall apply equally to all parties.

(2) The college bears the burden of offering and presenting suf-
ficient testimony and evidence to establish that the respondent is re-
sponsible for a Title IX violation by a preponderance of the evidence.

(3) The respondent will be presumed not responsible until such
time as the disciplinary process has been finally resolved.

(4) During the hearing, each party shall be represented by an ad-
visor. The parties are entitled to an advisor of their own choosing
and the advisor may be an attorney. If a party does not choose an ad-
visor, then the Title IX coordinator will appoint an advisor of the
college's choosing on the party's behalf at no expense to the party.

[]

NEW SECTION

WAC 132N-126-230 Evidence. The introduction and consideration
of evidence during the hearing is subject to the following procedures
and restrictions:

(1) Relevance: The committee chair shall review all questions for
relevance and shall explain on the record their reasons for excluding
any question based on lack of relevance.

(2) Relevance means that information elicited by the question
makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual predispo-
sition or prior sexual behavior are not relevant and must be excluded,
unless such question or evidence:

(a) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.
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(4) Cross—-examination required: If a party or witness does not
submit to cross-examination during the live hearing, the committee
must not rely on any statement by that party or witness in reaching a
determination of responsibility.

(5) No negative inference: The committee may not make an infer-
ence regarding responsibility solely on a witness's or party's absence
from the hearing or refusal to answer questions.

(6) Privileged evidence: The committee shall not consider legally
privileged information unless the holder has effectively waived the
privilege. Privileged information includes, but is not limited to, in-
formation protected by the following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and priests;

(d) Privileges applicable to medical providers, mental health
therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic violence
advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

[]

NEW SECTION

WAC 132N-126-235 1Initial order. (1) In addition to complying
with WAC 132N-126-130, the student conduct committee will be responsi-
ble for conferring and drafting an initial order that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures, starting
with filing of the formal complaint through the determination of re-
sponsibility, including notices to parties, interviews with witnesses
and parties, site visits, methods used to gather evidence, and hear-
ings held;

(c) Makes findings of fact supporting the determination of re-
sponsibility;

(d) Reaches conclusions as to whether the facts establish whether
the respondent is responsible for engaging in sexual harassment in vi-
olation of Title IX;

(e) Contains a statement of, and rationale for, the committee's
determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions imposed
against the respondent, if any;

(g) Describes to what extent, if any, complainant is entitled to
remedies designed to restore or preserve complainant's equal access to
Clark College's educational programs or activities; and

(h) Describes the process for appealing the initial order to the
Clark College president.

(2) The committee chair will serve the initial order on the par-
ties simultaneously.

[]
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NEW SECTION

WAC 132N-126-240 Appeals. (1) The parties shall have the right
to appeal from the initial order's determination of responsibility
and/or dismissal of an allegation(s) of sexual harassment in a formal
complaint. The right to appeal will be subject to the same procedures
and time frames set forth in WAC 132N-126-145.

(2) The president or their designee will determine whether the
grounds for appeal have merit, provide the rationale for this conclu-
sion, and state whether the disciplinary sanction and condition(s) im-
posed in the initial order are affirmed, vacated, or amended, and, if
amended, set forth any new disciplinary sanction and/or condition (s).

(3) President's office shall serve the final decision on the par-
ties simultaneously.

[]

0TS-3260.1

REPEALER

The following chapter of the Washington Administrative Code 1is
repealed:

WAC 132N-300-001 Statement of policy.
WAC 132N-300-010 Grievance procedure.
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WSR 21-17-094

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 13, 2021, 2:23 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-13-014.

Title of Rule and Other Identifying Information: The department
is planning to amend WAC 388-478-0020 Payment standards for TANF, SFA
and RCA, 388-478-0027 What is the payment standard for pregnant women
assistance (PWA), 388-478-0035 What are the maximum earned income lim-
its for TANF, SFA, PWA and RCA?, and 388-436-0050 Determining finan-
cial need and benefit amount for CEAP.

Hearing Location(s): On September 21, 2021, at 10:00 a.m., at Of-
fice Building 2, Department of Social and Health Services (DSHS) Head-
quarters, 1115 Washington, Olympia, WA 98504. Public parking at 1lth
and Jefferson. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or virtually. Due
to the COVID-19 pandemic, hearings are being held by Skype. Please see
the DSHS website for the most current information.

Date of Intended Adoption: Not earlier than September 22, 2021.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m., September 21, 2021.

Assistance for Persons with Disabilities: Contact Katherine Vas-
quez, DSHS rules coordinator, phone 360-664-6097, fax 360-664-6185,
TTY 711 relay service, email DSHSRPAURulesCoordinator@dshs.wa.gov, by
5:00 p.m., September 7, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Planned amendments will implement the
15 percent payment standard increase (effective July 1, 2021) for the
temporary assistance for needy families, state family assistance, ref-
ugee cash assistance, and pregnant women assistance programs, approved
via the 2021-2023 operating budget. Planned amendments will also up-
date net income limits and allowable benefit amounts for the consoli-
dated emergency assistance program.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050, 74.04.055,
74.04.057, 74.04.660, 74.08.090, and 74.08A.230.

Statute Being Implemented: 2021-2023 Operating Budget (chapter
334, Laws of 2021).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Sarah Garcia, P.0O. Box 45470, Olympia, WA
98504, 360-522-2214.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
amendment is exempt as allowed under RCW 34.05.328 (5) (b) (vii) which
states in part, "[tlhis section does not apply to .. rules of the de-
partment of social and health services relating only to client medical
or financial eligibility and rules concerning liability for care of
dependents."
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This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: The proposed amendments do not impact
small businesses. They only impact DSHS clients.

August 12, 2021
Katherine I. Vasquez
Rules Coordinator

SHS-4868.1

AMENDATORY SECTION (Amending WSR 18-09-088, filed 4/17/18, effective
7/1/18)

WAC 388-436-0050 Determining financial need and benefit amount
for CEAP. (1) To be eligible for the consolidated emergency assis-
tance program (CEAP), the assistance unit's nonexcluded income, minus
allowable deductions, must be less than or equal to ninety percent of
the temporary assistance for needy families (TANF) payment standard
( (for—househotds—with sheltereosts)). The net income limit for CEAP
assistance units is:

Assistance unit members Net income limit
1 ((8327)) 8375
2 ((483)) 475
3 ((542)) 589
4 ((663)) 694
5 ((695)) 199
6 ((#89)) 908
7 ((942)) 1,049
8 or more ((35009)) 1,160

(2) The assistance unit's allowable amount of need is the lesser
of:

(a) The TANF payment standard, based on assistance unit size,
( (feor—houschotds—with shelter—eosts)) as specified under WAC
388-478-0020; or

(b) The assistance unit's actual emergent need, not to exceed
maximum allowable amounts, for the following items:

Need item: Maximum allowable amount by assistance unit size:

1 2 3 4 5 6 7 8 or more
Food ((5220))  (($280)) ((8345)) (($468)) ((3469)) ((8532)) (($688)) (($672))
$253 $322 $397 $469 $539 3612 $699 $773
Shelter ((268))  (339) (422) (499) (BH) ((64H)) ((F59)  (82%)
308 390 485 372 657 744 863 952
Clothing ((31) ((39) (49) (%) ((66)) ((#) ((8%) ((99)
36 45 36 66 76 89 98 112
Minor medical care ((#86) (@) (294) (45) (39%) (449) (249) (R)
214 273 338 397 458 sl6 603 6635
Utilities (%) ((H3) ((F4) ((F66) (%)  ((2Z20) (Z54)  ((230)
105 132 163 191 220 233 292 322
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1 2 3 4 5 6 7 8 or more
Household maintenance ((66)) (84) (@F83) ((F22) ((FH42) ((F6h)  ((#36)  ((204)
76 97 121 140 163 185 214 235
Job related transportation (363) (“@59) (369) ((679) ((FR) () ((E6B)) ((H=2)
417 528 654 771 888 1,009 1,165 1,289
Child related transportation (363) (@59) (369) (679) ((FR) () ((E6B)) ((H=2)
417 528 654 771 888 1,009 1,165 1,289

(3) The assistance unit's CEAP payment is determined by computing
the difference between the allowable amount of need, as determined un-
der subsection (2) of this section, and the total of:

(a) The assistance unit's net income, as determined under subsec-
tion (1) of this section and WAC 388-436-0045;

(b) Cash on hand, if not already counted as income; and

(c) The value of other nonexcluded resources available to the as-
sistance unit.

(4) The assistance unit is not eligible for CEAP if the amount of
income and resources, as determined in subsection (3) of this section,
is equal to or exceeds its allowable amount of need.

[Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, 2018 c 299
and 2017 ¢ 1. WSR 18-09-088, § 388-436-0050, filed 4/17/18, effective
7/1/18. Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, and
2015 3rd sp.s. ¢ 4 § 207. WSR 16-01-093, § 388-436-0050, filed
12/15/15, effective 1/15/16. Statutory Authority: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.770, 74.08.090, and chapters 74.08A and
74.12 RCW. WSR 11-16-029, § 388-436-0050, filed 7/27/11, effective
8/27/11. Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.660. WSR
09-14-040, § 388-436-0050, filed 6/24/09, effective 7/25/09. Statutory
Authority: RCW 74.04.050, 74.04.055, 74.04.057, and 74.08.090. WSR
08-18-009, § 388-436-0050, filed 8/22/08, effective 9/22/08; WSR
98-16-044, § 388-436-0050, filed 7/31/98, effective 9/1/98.]

AMENDATORY SECTION (Amending WSR 20-20-007, filed 9/24/20, effective
10/25/20)

WAC 388-478-0020 Payment standards for TANF, SFA, and RCA. The
maximum monthly payment standards for temporary assistance for needy
families (TANF), state family assistance (SFA), and refugee cash as-
sistance (RCA) assistance units are:

Assistance Payment Assistance Payment
unit size standard unit size standard
1 (($363)) 6 (($874))
$417 $1.009
2 ((459)) 7 ((643))
528 1.165
3 ((569)) 8 (532
654 1.289
4 ((679)) 9 ((231)
771 1.416
5 ((F#2) 10 ormore  ((338))
888 1.539
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[Statutory Authority: RCW 74.04.005, 74.04.050, 74.04.055, 74.04.057,
74.04.510, 74.04.655, 74.04.770, 74.04.0052, 74.08.043, 74.08.090,
74.08.335, 74.08A.100, 74.08A.120, 74.08A.230, 74.62.030 and 2020 c
357. WSR 20-20-007, § 388-478-0020, filed 9/24/20, effective 10/25/20.
Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, 2018 c 299
and 2017 ¢ 1. WSR 18-09-088, § 388-478-0020, filed 4/17/18, effective
7/1/18. Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, and
2015 3rd sp.s. ¢ 4 § 207. WSR 16-01-093, § 388-478-0020, filed
12/15/15, effective 1/15/16. Statutory Authority: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.770, 74.08.090, and chapters 74.08A and
74.12 RCW. WSR 11-16-029, § 388-478-0020, filed 7/27/11, effective
8/27/11. Statutory Authority: RCW 74.04.050, 74.04.055, and 2008 c 329
§ 207 (1) (e). WSR 08-16-105, § 388-478-0020, filed 8/5/08, effective
9/5/08. Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057 and
74.08.090. WSR 98-16-044, § 388-478-0020, filed 7/31/98, effective
9/1/98. Formerly WAC 388-507-0710.]

AMENDATORY SECTION (Amending WSR 20-20-007, filed 9/24/20, effective
10/25/20)

WAC 388-478-0027 What is the payment standard for pregnant women
assistance (PWA)? The payment standard for a PWA cash assistance unit
is:

Assistance Unit Size Payment Standard

1 (($363)) $417

[Statutory Authority: RCW 74.04.005, 74.04.050, 74.04.055, 74.04.057,
74.04.510, 74.04.655, 74.04.770, 74.04.0052, 74.08.043, 74.08.090,
74.08.335, 74.08A.100, 74.08A.120, 74.08A.230, 74.62.030 and 2020 c
357. WSR 20-20-007, § 388-478-0027, filed 9/24/20, effective 10/25/20.
Statutory Authority: RCW 74.04.005, 74.04.050, 74.04.055, 74.04.057,
74.04.510, 74.08.090, 74.08A.100, 74.04.770, 74.04.0052, 74.04.655,
74.08.043, 74.08.335 and 2019 c 415. WSR 19-21-056, § 388-478-0027,
filed 10/11/19, effective 11/11/19. Statutory Authority: RCW
74.04.005, 74.04.050, 74.04.055, 74.04.057, 74.04.510, 74.08.090,
74.08A.100, 74.04.770, 74.04.0052, 74.04.655, 74.08.043, 74.08.335,
and 2011 1st sp.s. ¢ 36. WSR 12-10-042, § 388-478-0027, filed 4/27/12,
effective 6/1/12.]

AMENDATORY SECTION (Amending WSR 18-09-088, filed 4/17/18, effective
7/1/18)

WAC 388-478-0035 What are the maximum earned income limits for
TANF, SFA, PWA and RCA? To be eligible for temporary assistance for
needy families (TANF), state family assistance (SFA), refugee cash as-
sistance (RCA), or a pregnant women assistance (PWA), a family's gross
earned income must be below the following levels:
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Maximum Maximum
Number earned Number of monthly
of family income family earned income
members level members level
1 (($726)) 6 ($754))
$834 $2,018
2 (549)) 7 ((Z:626))
1,056 2,550
3 (138)) 8 (Z242)
1,308 2,578
4 ((1:349)) 9 ((Z462))
1,542 2.832
5 ((544)) 10 or more ((Z676))

EXRANA A =2 1O

[Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, 2018 c 299
and 2017 ¢ 1. WSR 18-09-088, S 388-478-0035, filed 4/17/18, effective
7/1/18. Statutory Authority: RCW 74.04.050, 74.08.090, 74.08A.230, and
2015 3rd sp.s. ¢ 4 § 207. WSR 16-01-093, § 388-478-0035, filed
12/15/15, effective 1/15/16. Statutory Authority: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.510, 74.08.090, 74.08A.100,
74.04.770, 74.04.0052, 74.04.655, 74.08.043, 74.08.335, and 2011 1st
sp.s. ¢ 36. WSR 12-10-042, § 388-478-0035, filed 4/27/12, effective
6/1/12. Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057,
74.04.770, 74.08.090, and chapters 74.08A and 74.12 RCW. WSR
11-16-029, § 388-478-0035, filed 7/27/11, effective 8/27/11. Statutory
Authority: RCW 74.04.050, 74.04.055, and 2008 ¢ 329 § 207 (1) (e). WSR
08-16-105, § 388-478-0035, filed 8/5/08, effective 9/5/08. Statutory
Authority: RCW 74.04.050, 74.04.055, 74.04.057 and 74.08.090. WSR
98-16-044, § 388-478-0035, filed 7/31/98, effective 9/1/98.]
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WSR 21-17-096

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 13, 2021, 2:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-13-016.

Title of Rule and Other Identifying Information: The department
is planning to amend WAC 388-432-0005 Can I get help from DSHS for a
family emergency without receiving monthly cash assistance?

Hearing Location(s): On September 21, 2021, at 10:00 a.m., at Of-
fice Building 2, Department of Social and Health Serivces (DSHS) Head-
quarters, 1115 Washington, Olympia, WA 98504. Public parking at 11th
and Jefferson. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or virtual. Due to
the COVID-19 pandemic, hearings are being held virtually. Please see
the DSHS website for the most up-to-date information.

Date of Intended Adoption: No earlier than September 22, 2021.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m., September 21, 2021.

Assistance for Persons with Disabilities: Contact DSHS rules co-
ordinator, phone 360-664-6097, fax 360-664-6185, TTY 711 relay serv-
ice, email DSHSRPAURulesCoordinator@dshs.wa.gov, by 5:00 p.m., Septem-
ber 7, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Planned amendments will align diversion
cash assistance (DCA) program rules with SHB 2441 (chapter 338, Laws
of 2020) changes implemented on July 1, 2021. These amendments will
allow families whose temporary assistance for needy families closed in
sanction between July 2010 and July 2021 to potentially qualify for
DCA.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050, 74.04.055,
74.04.057, 74.04.660, 74.08.090, and 74.08A.230.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Sarah Garcia, P.0O. Box 45470, Olympia, WA
98504, 360-522-2214.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
amendment is exempt as allowed under RCW 34.05.328 (5) (b) (vii) which
states in part, "[tlhis section does not apply to .. rules of the de-
partment of social and health services relating only to client medical
or financial eligibility and rules concerning liability for care of
dependents."

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: The proposed amendments do not impact
small businesses. They only impact DSHS clients.

August 12, 2021
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Katherine I. Vasquez
Rules Coordinator

SHS-4867.1

AMENDATORY SECTION (Amending WSR 17-07-042, filed 3/8/17, effective
4/8/17)

WAC 388-432-0005 Can I get help from DSHS for a family emergency
without receiving monthly cash assistance? The department of social
and health services (DSHS) has a program called diversion cash assis-
tance (DCA). If your family needs an emergency cash payment but does
not need ongoing monthly cash assistance, you may be eligible for this
program.

(1) To get DCA, you must:

(a) Meet all the eligibility rules for temporary assistance for
needy families (TANF)/state family assistance (SFA), and once DSHS
finds you eligible, you are not required to fulfill the following
TANF-related requirements:

(1) Participation in ((werkfixrst)) WorkFirst as defined in chap-
ter 388-310 WAC; and

(ii) Assignment of child support rights or cooperation with the
division of child support as defined in chapter 388-422 WAC;

(b) Have a current bona fide or approved need for living expen-
ses;

(c) Provide proof that your need for DCA exists; and

(d) Have or expect to get enough income or resources to support
you and your family for at least twelve months.

(2) You may get DCA to help pay for one or more of the following
needs:

Child care;

Housing;

Transportation;

Expenses to get or keep a job;

(e) Food costs, but not if an adult member of your family has
been disqualified for food stamps;

(f) Medical costs, except when an adult member of your family is
not eligible because he or she failed to provide third party liability
(TPL) information as defined in WAC 182-503-0540.

(3) DCA payments are limited to:

(a) One thousand two hundred fifty dollars once in a twelve-month
period that starts with the month DCA benefits begin; and

(b) The cost of your need.

(4) We do not budget your income or make you use your resources
to lower the amount of DCA payments you can receive.

(5) DSHS may make DCA payments:

(a) All at once; or

(b) As separate payments over a thirty-day period that starts on
the date of your first DCA payment.

(6) We will pay your DCA benefit directly to the service provider
when possible.

(7) You are not eligible for DCA if one or more of the following
applies:

® 0 Q0w
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(a) Any adult member of your assistance unit got DCA within the
last twelve months;

(b) Any adult member of your assistance unit gets TANF/SFA cur-
rently;

(c) Any adult member of your assistance unit is not eligible for
cash assistance for any reason unless one parent in a two-parent-as-
sistance unit currently receives SSI;

(d) Your assistance unit does not have a needy adult, such as
when you do not receive TANF/SFA for yourself but for your children
only;

(e) Any adult member of your assistance unit is not eligible for
cash assistance for any one of the following sanctions:

(i) TANF/SFA closure because of a noncompliance sanction (NCS)
termination;

(1i) TANF/SFA closure while in ((werkfirst)) WorkFirst sanction
on or after July 1, ((2648)) 2021; or

(iii) Noncooperation with division of child support.

(8) If you apply for DCA after your TANF/SFA grant is terminated,
we consider you an applicant for DCA.

(9) If you apply for TANF/SFA and you received DCA less than
twelve months ago, we set up a DCA loan:

(a) The amount of the DCA loan is one-twelfth of the total DCA
benefit times the number of months that are left in the twelve-month
period;

(b) The first month begins with the month your DCA benefits be-
gan; and

(c) We will collect the loan only by reducing your TANF/SFA grant
by five percent each month.

(10) If you stop getting TANF/SFA before you have repaid your DCA
loan, we will stop collecting the loan unless you get back on TANF/
SFA.

[Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057, 74.08.090,
74.08A.210, and 74.62.030. WSR 17-07-042, § 388-432-0005, filed
3/8/17, effective 4/8/17. Statutory Authority: RCW 74.04.050,
74.04.055, 74.04.500, 74.04.510, 74.08.090, 74.08A.120, and 2011 1st
sp.s. ¢ 15. WSR 13-18-004, § 388-432-0005, filed 8/22/13, effective
10/1/13. Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057,
74.08.090, and chapters 74.08A and 74.12 RCW. WSR 10-24-064, §
388-432-0005, filed 11/30/10, effective 12/31/10. Statutory Authority:
RCW 74.08.090, 74.04.050. WSR 01-03-066, § 388-432-0005, filed
1/12/01, effective 3/1/01.]
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WSR 21-17-103
PROPOSED RULES
PUGET SOUND

CLEAN AIR AGENCY
[Filed August 13, 2021, 4:07 p.m.]

Original Notice.

Proposal 1is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: Amend Regulation
I, Sections 3.11 (Civil Penalties) and 3.25 (Federal Regulation Refer-
ence Date).

Hearing Location(s): On September 23, 2021, at 8:30 a.m. The pub-
lic hearing will be conducted using Zoom, and can be accessed using
the following information https://usO6éweb.zoom.us/j/875672725737
pwd=UjVNN21hTk8vMkhIdzN1TTkrWjZ3QT09, Meeting ID 875 6727 2573, Pass-
code 906504, Call-in 888-788-0099 (US Toll-free).

Date of Intended Adoption: September 23, 2021.

Submit Written Comments to: Robert Switalski, Puget Sound Clean
Air Agency, 1904 3rd Avenue, Suite 105, Seattle, WA 98101, email
robs@pscleanair.gov, fax 206-343-7522, by September 22, 2021.

Assistance for Persons with Disabilities: Contact agency recep-
tionist, phone 206-689-4010, fax 206-343-7522, TTY 800-833-6388 or
800-833-6385 (Braille), email robs@pscleanair.gov, by September 15,
2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Section 3.11 - The agency's practice
for many years has been to annually adjust the maximum civil penalty
amount as allowed by law. The proposed adjustment to the maximum civil
penalty amount accounts for inflation, as authorized by RCW
70A.15.3160 (formerly RCW 70.94.431) and as determined by the state
office of the economic and revenue forecast council. Without this ad-
justment, the maximum penalty amount would effectively decrease each
year. The consumer price index (CPI) for the Seattle/Tacoma/Bellevue
area increased by 1.58 percent for the 2020 calendar year, which
amounts to an increase of $325.00 in the maximum civil penalty amount.
The agency has used the consumer price index for wage earners (CPI-W)
in the Puget Sound region for many years to make this inflation-based
adjustment because it reflects the data of what happened (i.e. not a
forecast) and it represents local economic information.

The proposed amendment does not affect the way the agency deter-
mines actual civil penalty amounts in individual cases. This continues
to be done following civil penalty worksheets previously approved by
the board.

Section 3.25 - This section currently provides that whenever fed-
eral rules are referenced in agency regulations, the effective date of
the federal regulations referred to is July 1, 2020. This provides
certainty so that persons affected by the regulations and agency staff
know which version of a federal regulation to reference. For many
years, the agency's practice has been to update this date annually to
stay current with federal regulations. Following this practice, the
proposed amendments would change the reference date to July 1, 2021.

Reasons Supporting Proposal: There are no benefits or costs asso-
ciated with the proposed amendments.

Statutory Authority for Adoption: Chapter 70A.15 RCW.

Statute Being Implemented: Chapter 70A.15 RCW.

Rule is not necessitated by federal law, federal or state court
decision.
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Name of Proponent: Puget Sound Clean Air Agency, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Steve Van Slyke, 1904 3rd Avenue, Suite 105,
Seattle, WA 98101, 206-689-4052.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to local air agencies, per RCW 70A.15.2040.

This rule proposal, or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules are adopting or
incorporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule.

Is exempt under RCW 19.85.011.

Explanation of exemptions: Chapter 19.85 RCW does not appear to

apply to local air agencies.

August 13, 2021
Craig Kenworthy
Executive Director

AMENDATORY SECTION
SECTION 3.11 CIVIL PENALTIES

(a) Any person who violates any of the provisions of chapter
70.94 RCW or any of the rules or regulations in force pursuant there-
to, may incur a civil penalty in an amount not to exceed
$((26+544+-68)) 20,866.00, per day for each violation.

(b) Any person who fails to take action as specified by an order
issued pursuant to chapter 70.94 RCW or Regulations I, II, and III of
the Puget Sound Clean Air Agency shall be liable for a civil penalty
of not more than $((26+54+-68)) 20,866.00, for each day of continued
noncompliance.

(c) Within 30 days of the date of receipt of a Notice and Order
of Civil Penalty, the person incurring the penalty may apply in writ-
ing to the Control Officer for the remission or mitigation of the pen-
alty. To be considered timely, a mitigation request must be actually
received by the Agency, during regular office hours, within 30 days of
the date of receipt of a Notice and Order of Civil Penalty. This time
period shall be calculated by excluding the first day and including
the last, unless the last day is a Saturday, Sunday, or legal holiday,
and then it is excluded and the next succeeding day that is not a Sat-
urday, Sunday, or legal holiday is included. The date stamped by the
Agency on the mitigation request is prima facie evidence of the date
the Agency received the request.

(d) A mitigation request must contain the following: (1) The
name, mailing address, telephone number, and telefacsimile number (if
available) of the party requesting mitigation;

(2) A copy of the Notice and Order of Civil Penalty involved;
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(3) A short and plain statement showing the grounds upon which
the party requesting mitigation considers such order to be unjust or
unlawful;

(4) A clear and concise statement of facts upon which the party
requesting mitigation relies to sustain his or her grounds for mitiga-
tion;

(5) The relief sought, including the specific nature and extent;
and

(6) A statement that the party requesting mitigation has read the
mitigation request and believes the contents to be true, followed by
the party's signature.

The Control Officer shall remit or mitigate the penalty only upon
a demonstration by the requestor of extraordinary circumstances such
as the presence of information or factors not considered in setting
the original penalty.

(e) Any civil penalty may also be appealed to the Pollution Con-
trol Hearings Board pursuant to chapter 43.21B RCW and chapter 371-08
WAC. An appeal must be filed with the Hearings Board and served on the
Agency within 30 days of the date of receipt of the Notice and Order
of Civil Penalty or the notice of disposition on the application for
relief from penalty.

(f) A civil penalty shall become due and payable on the later of:

(1) 30 days after receipt of the notice imposing the penalty;

(2) 30 days after receipt of the notice of disposition on appli-
cation for relief from penalty, i1if such application is made; or

(3) 30 days after receipt of the notice of decision of the Hear-
ings Board if the penalty is appealed.

(g) If the amount of the civil penalty is not paid to the Agency
within 30 days after it becomes due and payable, the Agency may bring
action to recover the penalty in King County Superior Court or in the
superior court of any county in which the violator does business. In
these actions, the procedures and rules of evidence shall be the same
as 1in an ordinary civil action.

(h) Civil penalties incurred but not paid shall accrue interest
beginning on the 91st day following the date that the penalty becomes
due and payable, at the highest rate allowed by RCW 19.52.020 on the
date that the penalty becomes due and payable. If violations or penal-
ties are appealed, interest shall not begin to accrue until the 31st
day following final resolution of the appeal.

(1) To secure the penalty incurred under this section, the Agency
shall have a lien on any vessel used or operated in violation of Regu-
lations I, II, and III which shall be enforced as provided in RCW
60.36.050.

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION
SECTION 3.25 FEDERAL REGULATION REFERENCE DATE

Whenever federal requlations are referenced in Regulation I, II,
or III, the effective date shall be July 1, ((268286)) 2021.
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WSR 21-17-106
PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed August 16, 2021, 9:48 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-23-084.

Title of Rule and Other Identifying Information: WAC 392-410-350
Seal of biliteracy.

Hearing Location(s): On September 21, 2021, at 11:00 a.m., webi-
nar via Zoom (call-in option will be available). Due to the public
health emergency related to the COVID-19 virus pandemic, this public
hearing will be held by webinar via Zoom (with a call-in option).
There will be no physical location for the hearing. For information on
registering and participating, please visit office of superintendent
of public instruction's (OSPI) website at https://www.kl2.wa.us/
policyfunding/ospi-rulemaking-activity. For questions, please email
Kristin.murphy@kl2.wa.us.

Date of Intended Adoption: September 24, 2021.

Submit Written Comments to: Veronica Trapani, OSPI, P.O. Box
47200, Olympia, WA 98504, email veronica.trapani@kl2.wa.us,
360-819-0950, by September 21, 2021.

Assistance for Persons with Disabilities: Contact Kristin Murphy,
phone 360-725-6133, fax 360-753-4201, TTY 360-664-3631, email
Kristin.murphy@kl2.wa.us, by September 14, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: OSPI 1is proposing rule making concern-
ing the seal of biliteracy to expand options for demonstrating English
language proficiency to be consistent with section 201 (4) (b) (1) - (v)
of HB 1599 (2019). Further, OSPI is proposing to update and clarify
the rule to ensure tribal languages, American sign language, and lan-
guages that may only be communicated orally (not through writing or
reading) can be included in the criteria for awarding the seal of bi-
literacy.

Reasons Supporting Proposal: The proposed changes are intended to
ensure that language does not inadvertently impede access for groups
of students.

Statutory Authority for Adoption: RCW 28A.300.575.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting and Implementa-
tion: Veronica Trapani, OSPI, 600 South Washington Street, Olympia,
WA.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic impact
statement has been prepared under chapter 19.85 RCW. The proposed
amendment does not have an impact on small business and therefore does
not meet the requirements for a statement under RCW 19.85.030 (1) or
(2) .

August 16, 2021
Chris P. S. Reykdal
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State Superintendent
of Public Instruction

0Ts-3202.1

AMENDATORY SECTION (Amending WSR 15-09-123, filed 4/21/15, effective
5/22/15)

WAC 392-410-350 Seal of biliteracy. (1) ((Fre—autherity—Tfor
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+2¥)) Graduating high school students must meet the following

criteria to be awarded the Washington state seal of biliteracy:
(a) Students must demonstrate proficiency in English by ( (%))
meeting the statewide minimum graduation requirements in English ((aa—
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(i) Demonstrating intermediate-mid level proficiency or higher on
all components in the world language based on the American Council on
the Teaching of Foreign Languages (ACTFL) proficiency guidelines, us-
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(iv) Demonstrating intermediate—-mid proficiency in American Sign

Language (ASL); or
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(v) Passing an International Baccalaureate examination with a
score of four or higher; or

(vi) Passing a world language Advanced Placement examination with
a score of three or higher.

(2) Proficiency in tribal or Native American languages under sub-
section (1) (b) (iii) of this section is determined by the sovereign
tribal government.

(a) Students of Native American lanqguages spoken by Washington's
twentyv-nine federally recognized tribes must be assessed by a first
peoples' first language, culture, and oral traditions certified educa-
tor under WAC 181-78A-700 and 181-79A-140.

(b) For Native and tribal languages that are outside of Washing-
ton's twenty-nine federally recognized tribes, consult the office of
native education.

[Statutory Authority: RCW 28A.230.125, 28A.300.575. WSR 15-09-123, §
392-410-350, filed 4/21/15, effective 5/22/15.]
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WSR 21-17-111

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 16, 2021, 1:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-13-126.

Title of Rule and Other Identifying Information: The department
is proposing amendments to WAC 388-484-0006 TANF/SFA time limit exten-
sions.

Hearing Location(s): On September 21, 2021, at 10:00 a.m., at Of-
fice Building 2, Department of Social and Health Services (DSHS) Head-
quarters, 1115 Washington, Olympia, WA 98504. Public parking at 11th
and Jefferson. A map is available at https://www.dshs.wa.gov/office-
of-the-secretary/driving-directions-office-bldg-2; or virtually. Due
to the COVID-19 pandemic, hearings are being held virtually. Please
see the DSHS website for the most current information.

Date of Intended Adoption: Not earlier than September 22, 2021.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m., September 21, 2021.

Assistance for Persons with Disabilities: Contact Katherine Vas-
quez, DSHS rules coordinator, phone 360-664-6097, fax 360-664-6185,
TTY 711 relay service, email DSHSRPAURulesCoordinator@dshs.wa.gov, by
5:00 p.m., September 7, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Proposed amendments are necessary to
support legislative changes passed in 2SSB 5214 (chapter 239, Laws of
2021) and the operating budget (chapter 334, Laws of 2021) regarding
temporary assistance for needy families time limit extensions.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050, 74.04.055,
74.04.057, 74.04.770, 74.08.090, and 74.08A.010.

Statute Being Implemented: RCW 74.08A.010; and operating budget
(chapter 334, Laws of 2021).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Jennie Fitzpatrick, P.0O. Box 45470, Olympia, WA
98504, 360-688-6275.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
amendment is exempt as allowed under RCW 34.05.328 (5) (b) (vii) which
states in part, "[tlhis section does not apply to .. rules of the de-
partment of social and health services relating only to client medical
or financial eligibility and rules concerning liability for care of
dependents."

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: The proposed amendments do not impact
small businesses. They only impact DSHS clients.

August 16, 2021
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Katherine I. Vasquez
Rules Coordinator

SHS-4875.1

AMENDATORY SECTION (Amending WSR 21-12-077, filed 5/28/21, effective
7/1/21)

WAC 388-484-0006 TANF/SFA time limit extensions. (1) What hap-
pens after I receive sixty or more months of TANF/SFA cash assistance?

After you receive sixty or more months of TANF/SFA cash assis-
tance according to WAC 388-484-0005, you may qualify for additional
months of cash assistance. We call these additional months of TANF/SFA
cash assistance a hardship TANF/SFA time limit extension.

(2) Who is eligible for a hardship TANF/SFA time limit extension?

You are eligible for a hardship TANF/SFA time limit extension if
you are on TANF, are otherwise eligible for TANF, or are an ineligible
parent, and you have received sixty cumulative months of TANF and:

(a) You are approved for one of the exemptions from mandatory
participation according to WAC 388-310-0350 (1) (a) through (d) or you
are an ineligible parent who meets the criteria for an exemption from
mandatory WorkFirst participation; or

(b) You:

(1) Are a supplemental security income recipient or a Social Se-
curity disability insurance recipient; or

(ii) Are at least sixty-five years old, blind as defined by the
Social Security Administration or disabled as determined under chapter
388-449 WAC; or

(iii) Have an open child welfare case with a state or tribal gov-
ernment and this is the first time you have had a child dependent un-
der RCW 13.34.030 in this or another state or had a child a ward of a
tribal court; or

(iv) Are working in unsubsidized employment for thirty-two hours
Oor more per week; or

(v) Document that you meet the family violence option criteria in
WAC 388-61-001 and are participating satisfactorily in specialized ac-—
tivities needed to address your family violence according to a service
plan developed by a person trained in family violence or have a good
reason, as described in WAC 388-310-1600(3) for failure to participate
satisfactorily in specialized activities; or

(vi) Are homeless by reason of hardship, including when your fam-
ily includes a child or youth who is without a fixed regular, and ade-
quate nighttime residence as described in the federal McKinney-Vento
Homeless Assistance Act (Title 42. U.S.C. 11434a(2), chapter 119, sub-
chapter VI, part B) as it existed on January 1, 2020((<=)); or

(vii) Are an active TANF recipient from July 1, 2021 through June
30, 2022; or

(viii) Do not gqualify for other time 1limit extension criteria in
this section and received TANF during a month on or after March 1,
2020, when the state's unemployment rate was at seven percent or
above. The extension provided for under this subsection (2) (b) (viii)
is equal to the number of months that you received TANF on or after
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March 1, 2020, when the state's unemployment rate was at seven percent
or above.

(3) Who reviews and approves a hardship time limit extension?

(a) Your case manager or social worker will review your case and
determine whether a hardship time limit extension type will be ap-
proved.

(b) This review will not happen until after you have received at
least fifty-two months of assistance but before you reach your time
limit or lose cash assistance due to the time limit.

(c) Before you reach your time limit or lose cash assistance due
to the time limit, the department will send you a notice that tells
you whether a hardship time limit extension will be approved when your
time limit expires and how to request an administrative hearing if you
disagree with the decision.

(4) When I have an individual responsibility plan, do my Work-
First participation requirements change when I receive a hardship
TANF/SFA time limit extension?

(a) Even if you qualify for a hardship TANF/SFA time limit exten-
sion you will still be required to participate as required in your in-
dividual responsibility plan (WAC 388-310-0500). You must still meet
all of the WorkFirst participation requirements listed in chapter
388-310 WAC while you receive a hardship TANF/SFA time limit exten-
sion.

(b) If you do not participate in the WorkFirst activities re-
quired by your individual responsibility plan, and you do not have a
good reason under WAC 388-310-1600, the department will follow the
sanction rules in WAC 388-310-1600.

(5) Do my benefits change if I receive a hardship TANF/SFA time
limit extension?

(a) You are still a TANF/SFA recipient or an ineligible parent
who i1s receiving TANF/SFA cash assistance on behalf of your child and
your cash assistance, services, or supports will not change as long as
you continue to meet all other TANF/SFA eligibility requirements.

(b) During the hardship TANF/SFA time limit extension, you must
continue to meet all other TANF/SFA eligibility requirements. If you
no longer meet TANF/SFA eligibility criteria during your hardship time
limit extension, your benefits will end.

(6) How long will a hardship TANF/SFA time limit extension last?

(a) We will review your hardship TANF/SFA time limit extension
and your case periodically for changes in family circumstances:

(1) If you are extended under WAC 388-484-0006 (2) (a), (b) (i) or
(ii) then we will review your extension at least every twelve months;

(ii) If you are extended under WAC 388-484-0006 (2) (b) (iii),

(iv), (v), or (vi) then we will review your extension at least every
six months.

(b) Your hardship TANF/SFA time limit extension may be renewed
for as long as you continue to meet the criteria to qualify for a
hardship time limit extension.

(c) If during the extension period we get proof that your circum-
stances have changed, we may review your case and determine if you
continue to qualify for a hardship TANF/SFA time limit extension. When
you no longer qualify for a hardship TANF/SFA time limit extension we
will stop your TANF/SFA cash assistance. You will be notified of your
case closing and will be given the opportunity to request an adminis-
trative hearing before your benefits will stop.
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[Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057, 74.04.770,
74.08.090, 2020 ¢ 320 and C.F.R. 20 § 416.2095 through 416.2099. WSR
21-12-077, § 388-484-0006, filed 5/28/21, effective 7/1/21. Statutory
Authority: RCW 41.05.021, 74.04.050, 74.04.055, 74.04.057, 74.08.025,
74.08.090, 74.09.035, 74.09.530, 74.62.030, chapters 74.08A, and 74.12
RCW. WSR 20-05-046, § 388-484-0006, filed 2/13/20, effective 3/15/20.
Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057, 74.08.090,
and 74.08A.010. WSR 15-24-056, § 388-484-0006, filed 11/24/15, effec-
tive 1/1/16. Statutory Authority: RCW 74.04.050, 74.04.055, 74.04.057,
74.08.090, chapters 74.08A and 74.12 RCwW, 2011 1st sp.s. c 42, and
2011 1st sp.s. ¢ 2. WSR 12-05-039, § 388-484-0006, filed 2/10/12, ef-
fective 3/12/12. Statutory Authority: RCW 74.04.050, 74.04.055,
74.04.057, 74.08.090, and chapters 74.08A and 74.12 RCW. WSR
10-24-013, § 388-484-0006, filed 11/18/10, effective 12/19/10. Statu-
tory Authority: RCW 74.04.050, 74.04.055, 74.04.057, 74.08.090, and
chapter 74.08A RCW. WSR 06-10-034, § 388-484-0006, filed 4/27/06, ef-
fective 6/1/06. Statutory Authority: RCW 74.08.090, 74.04.050, and
74.08A.340. WSR 03-24-057, § 388-484-0006, filed 12/1/03, effective
1/1/04. Statutory Authority: RCW 74.08A.010(4), 74.08A.340, 74.08.090,
74.04.050. WSR 02-12-068, § 388-484-0006, filed 5/31/02, effective
6/1/02.]
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WSR 21-17-115
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed August 17, 2021, 10:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-13-159.

Title of Rule and Other Identifying Information: Prevailing wage
intent and affidavit filing fees; chapter 296-127 WAC, Prevailing
wage.

Hearing Location(s): On September 21, 2021, at 1 p.m. Virtual and
telephonic hearing only. Please join on your computer or mobile app
(Microsoft Teams) https://teams.microsoft.com/1l/meetup-join/
19%3ameeting_NjEZOTU4YWUthEZNyOOMZM3LWFiOTMtYTthGU4MjUyOTY3%40thread
.v2/07?
context=%70%22T1d%22%3a%2211d0e217-264e-400a-8ba0-57dccl27d72d%22%2c%?2
201d%22%3a%22d2blcfc2-5d3b-4cf8-8fbd-a9%94ce8c92ef1%22%7d, or call in
(audio only) +1 253-372-2181, Phone conference ID 928 608 41# (pound
sign must be entered). The virtual/telephonic hearing starts at 1:00
p.m. and will continue until all oral comments are received.

Date of Intended Adoption: September 28, 2021.

Submit Written Comments to: Beverly Clark, P.O. Box 44400, Olym-
pia, WA 98504-4400, email Beverly.Clark@Lni.wa.gov, fax 360-902-5292,
by 5:00 p.m. on September 21, 2021.

Assistance for Persons with Disabilities: Contact Beverly Clark,
phone 360-902-6272, fax 360-902-5292, email Beverly.Clark@Lni.wa.gov,
by September 15, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of labor and industries
(L&I) is proposing rules to amend chapter 296-127 WAC, Prevailing
wage, 1in order to implement the legislative changes made within 2019's
Prevailing wage program fees—Determination—Limit Act (chapter 193,
Laws of 2019, SB 5566) that will address fees charged for the approval
of statements of intent to pay prevailing wages and the certification
of affidavits of wages.

SB 5566 amended RCW 39.12.070 to allow for a filing fee for in-
tents and affidavits to be $40 or less, and specifically for the
2019-2021 biennium fees to not be more than twenty dollars.

This rule making is proposed to be consistent with RCW 39.12.070,
which allows for L&I to set the fee, and states the fee must be $40 or
less. In order for L&I to continue to process and approve or certify
the intent and affidavit forms, rule making is required to set the in-
tent and affidavit filing fees that will be charged after the end of
the 2019-2021 biennium.

Reasons Supporting Proposal: There are approximately one thousand
public agencies that contract for public work in Washington state. Un-
der the provisions of RCW 39.12.040, these agencies cannot make pay-
ment, release contract retainage, or accept the contract work as com-
plete without the required approved and certified intent and affidavit
forms. This means a rule setting the filing fees that allow processing
of these forms must be in place or many payments on public works will
not be possible under the law. Without the legal ability to make pay-
ments, public works will come to a statewide standstill.

Statutory Authority for Adoption: Chapter 193, Laws of 2019, SB
5566; and RCW 39.12.070.

Statute Being Implemented: RCW 39.12.070.
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Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Jim Christensen, Tumwater, Washington,
360-902-5330.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. A
cost-benefit analysis is not required in accordance with RCW 34.05.328
(5) (b) (1i1i), as these rules are RCW 34.05.328 (5) (b) (vi) adjusting
certain fees.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or adjust fees
under the authority of RCW 19.02.075 or that set or adjust
fees or rates pursuant to legislative standards, including
fees set or adjusted under the authority of RCW 19.80.045.

August 17, 2021
Joel Sacks
Director

OTS-3153.3

AMENDATORY SECTION (Amending WSR 08-17-072, filed 8/19/08, effective
9/19/08)

WAC 296-127-040 Statement of intent to pay prevailing wages.

(1) All statements of intent to pay prevailing wages submitted to the
industrial statistician of the department shall be accompanied by

( (Ehe—F set—3irREW39-32-070)) a fortv-dollar filing fee for each
statement. Fees shall be made payable to the department of labor and
industries.

(2) Any agency, division, or department of the state of Washing-
ton which through agreement with the department certifies statements
of intent for its own contracts shall provide to the industrial sta-
tistician each month the number of statements of intent certified and
quarterly shall send the fee set in RCW 39.12.070 for each statement
of intent to pay prevailing wages it has certified. This fee shall be
sent to the industrial statistician and be made payable to the depart-
ment of labor and industries.

[Statutory Authority: Chapter 39.12 RCW, RCW 43.22.270, and 2008 c
285. WSR 08-17-072, § 296-127-040, filed 8/19/08, effective 9/19/08.
Statutory Authority: RCW 39.12.070. WSR 94-01-100, § 296-127-040,
filed 12/16/93, effective 1/16/94. Statutory Authority: RCW 43.22.270.
WSR 90-24-053, § 296-127-040, filed 12/3/90, effective 1/3/91. Statu-
tory Authority: Chapters 39.04 and 39.12 RCW and RCW 43.22.270. WSR
88-22-046 (Order 88-22), § 296-127-040, filed 10/31/88. Statutory Au-
thority: RCW 39.12.015, 39.12.060 and House Bill 795, 1982 1lst ex.s. c
38. WSR 82-18-041 (Order 82-28), § 296-127-040, filed 8/27/82.]
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AMENDATORY SECTION (Amending WSR 08-17-072, filed 8/19/08, effective
9/19/08)

WAC 296-127-045 Affidavit of wages paid. (1) All affidavits of
wages paid submitted to the industrial statistician of the department
shall be accompanied by ((Ehe—fee—set—Fa REW39-312-0678)) a forty-dol-

lar filing fee for each affidavit of wages paid. All fees shall be
made payable to the department of labor and industries.

(2) Any agency, division, or department of the state of Washing-
ton which through agreement with the department certifies affidavits
of wages paid for its own contracts shall provide to the industrial
statistician each month the number of affidavit of wages paid it has
certified and quarterly shall send the fee set in RCW 39.12.070 for
each affidavit of wages paid it has certified. This fee shall be sent
to the industrial statistician and be made payable to the department
of labor and industries.

[Statutory Authority: Chapter 39.12 RCW, RCW 43.22.270, and 2008 c
285. WSR 08-17-072, § 296-127-045, filed 8/19/08, effective 9/19/08.
Statutory Authority: RCW 39.12.070. WSR 94-01-100, § 296-127-045,
filed 12/16/93, effective 1/16/94. Statutory Authority: RCW 43.22.270.
WSR 90-24-053, § 296-127-045, filed 12/3/90, effective 1/3/91. Statu-
tory Authority: Chapters 39.04 and 39.12 RCW and RCW 43.22.270. WSR
88-22-046 (Order 88-22), § 296-127-045, filed 10/31/88. Statutory Au-
thority: RCW 39.12.015, 39.12.060 and House Bill 795, 1982 1st ex.s. c
38. WSR 82-18-041 (Order 82-28), § 296-127-045, filed 8/27/82.]
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WSR 21-17-117
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed August 17, 2021, 10:12 a.m.]

Continuance of WSR 21-14-077.

Preproposal statement of inquiry was filed as WSR 21-01-200.

Title of Rule and Other Identifying Information: WAC
296-900-13015 Posting citation and notices.

Hearing Location(s): On September 22, 2021, at 11:00 a.m. Join
Zoom meeting https://lni-wa-gov.zoom.us/j/86044671815, Meeting ID 860
4467 1815, Passcode Posting@ll, Phone +1 253 215 8782, Meeting ID 860
4467 1815, Passcode 7017133855. The hearing will continue until all
oral comments are received.

Date of Intended Adoption: November 2, 2021.

Submit Written Comments to: Tari Enos, P.O. Box 44620, Olympia,
WA 98504-4620, email tari.enos@Lni.wa.gov, fax 360-902-5619, by Sep-
tember 29, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this continuance is to
provide another public hearing for the WAC 296-900-13015 Posting cita-
tion and notices, rule making. The original public hearing wvirtual
meeting link posted on WSR 21-14-077 was faulty, and did not allow the
hearing to occur as scheduled. The comment period is also being exten-
ded.

The purpose of the rule making filed under WSR-21-14-077 was to
change the length of time that a citation and notice needs to be pos-
ted on an employee safety bulletin board; this includes any corre-
spondence related to an employee complaint. The department of labor
and industries (L&I) proposed to change the amount of time a citation
and notice 1s posted from three working days to seven working days,
and add language clarifying that weekends and holidays are not inclu-
ded in the posting time period. L&I also proposed adding language giv-
ing the employer the option to use electronic means to supplement the
safety bulletin board for those employees that don't work where the
physical board is located, such as those who telework.

Reasons Supporting Proposal: Employers are currently required to
post a citation and notice for three working days for employees to
see. There are employees who work nonstandard shifts that may not have
access to this information due to the short amount of time the cita-
tion and notice is actually posted. L&I believes worker safety could
be improved if all employees have access to corrective action informa-
tion.

Statutory Authority for Adoption: RCW 49.17.010, 49.17.040,
49.17.050, 49.17.060, and 49.17.120.

Statute Being Implemented: Chapter 49.17 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Chris Miller,
Tumwater, Washington, 360-902-5516; Implementation and Enforcement:
Craig Blackwood, Acting Assistant Director, Tumwater, Washington,
360-902-5828.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. It was determined that leaving the citation and
notice on the bulletin board for the additional workdays does not cre-
ate any new costs for employers. Employers must already post citations
and notices and oftentimes notices are left up longer than three days
already. The proposed language allows employers to use electronic
means as an option of posting citations and notices for their employ-
ees. There are no mandated costs since using technology to give em-
ployees access to the citations and notices is voluntary.

August 17, 2021
Joel Sacks
Director

0TS-2690.3

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-13015 Posting citation and notices. (1) You must
immediately notify employees of a citation and notice by posting it
and any correspondence related to an employee complaint on the safety
bulletin board for ((£hkree)) seven working days, excluding weekends
and holidays, or until all violations are corrected, whichever time
period is longer. As an option, an employer may use electronic means
to supplement the bulletin board, such as with telework employees.

(2) You must use any other appropriate means to notify employees
who may receive notices posted on the safety bulletin board.

Examples of other appropriate means include sending a copy by
mail or electronically to any of the following:

(a) A designated employee representative.

(b) Safety representatives.

(c) The safety committee.

[Statutory Authority: RCW 49.17.010, 49.17.040, 49.17.050, and
49.17.060. WSR 17-18-075, § 296-900-13015, filed 9/5/17, effective
10/6/17; WSR 06-06-020, § 296-900-13015, filed 2/21/06, effective
6/1/06.]
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WSR 21-17-118
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed August 17, 2021, 10:13 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-07-113.

Title of Rule and Other Identifying Information: Chapter 296-17
WAC, General reporting rules, audit and recordkeeping, rates and rat-
ing system for Washington workers' compensation insurance and chapter
296-17A WAC, Classifications for Washington workers' compensation in-
surance.

Hearing Location(s): On September 21, 2021, at 10:00 a.m. Join by
Zoom meeting at https://lni-wa-gov.zoom.us/j/88416127480, Meeting ID
884 1612 7480, Passcode Sept2121!. Join by phone, dial by your loca-
tion +1 253 215 8782 US (Tacoma), Meeting ID 884 1612 7480, Passcode
823050883. The Zoom hearing starts at 10:00 a.m. and will continue un-
til all oral comments are received.

Date of Intended Adoption: November 2, 2021.

Submit Written Comments to: Jo Anne Attwood, P.O. Box 44148,
Olympia, WA 98504-4148, email JoAnne.Attwood@Lni.wa.gov, fax
360-902-4988, by September 21, 2021, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact Jo Anne Att-
wood, phone 360-902-4777, fax 360-902-4988, TTY 360-902-5797, email
JoAnne.Attwood@Lni.wa.gov, by September 16, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Classification development's goal is to
implement clear rule writing to ensure staff and customers can easily
understand and apply the workers' compensation insurance classifica-
tion and reporting rules. Classification development studied some sub-
classifications for potential reduction in number, and reviewed clas-
sification and reporting rules for improvement and clarification.

The purpose of this rule making is not to make substantive
changes to how employers are classified and amendments will not impact
employer rates.

As part of this rule making, the department of labor and indus-
tries (L&I) reviewed these chapters for need, clarity, and consistency
to make changes where possible to reduce the regulatory burden on em-
ployers insured with the state fund.

Proposed amendments include:

WAC Numbers WAC Description What is Changing Reason for Change
296-17-31028 Closing accounts Updating rule to reflect online | Rule was written before online filing was
filing reference. an option.
296-17A-0519 Building Adding clarification that 0519 | Staff confusion when applying
construction sheet includes sheet metal work on classification.
metal work, N.O.C. | wood frames.
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WAC Numbers WAC Description What is Changing Reason for Change
296-17A-1003 Pole yards Reducing the number of We are combining subclassifications as part
296-17A-3510 Plastics subclassifications. of our plan to reduce the overall number of

manufacturing subclassifications in the classification plan
296-17A-3802 Soft goods to ease administrative burden for customers
manufacturing and staff.
296-17A-3906 Bakeries, cracker, Some reasons for collapsing:
potato chip, ravioli/ * Low number of employers/hours
tamale, pasta, and reporting in subclassification (low
pizza credibility from actuarial view)
manufacturing * Subclassifiation [Subclassification] does
N.O.C. not represent separate risks from overall

risk classification

* Low loss data

* No longer need to track these
subclassifications separately

296-17A-3701 Hazardous/toxic Correct reference in note from | Typographical error corrected.
material; 3701-21 to 3701-27.
repackaging for
disposal
296-17A-4903 Marine appraising Updating format of all Improve clarity to promote consistent
subclassifications in the rule accurate application of the rules.
with bullets for easier
readability.

Reasons Supporting Proposal: L&I is required by law to establish
and maintain a workers' compensation classification plan that classi-
fies all occupations or industries in accordance with their degree of
hazard and in a manner consistent with recognized insurance principles
(RCW 51.16.035). The proposed rule will amend some classifications to
increase ease of reporting, and ensure consistent and equitable treat-
ment to businesses.

This rule making will potentially benefit all state fund employ-
ers by making it easier to do business with L&I. This rule making will
also allow department staff to provide more consistent service to our
customers.

Statutory Authority for Adoption: RCW 51.16.035.

Statute Being Implemented: RCW 51.16.035.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Jo Anne Att-
wood, Tumwater, 360-902-4777; Implementation: Keith Bingham, Tumwater,
360-902-4826; and Enforcement: Victoria Kennedy, Tumwater,
360-902-4997.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. A
cost-benefit analysis is not required per RCW 34.05.328 (5) (b) (vi), as
the proposed rules adjust rates pursuant to legislative standards.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute; and rules set or
adjust fees under the authority of RCW 19.02.075 or that set
or adjust fees or rates pursuant to legislative standards,
including fees set or adjusted under the authority of RCW
19.80.045.

August 17, 2021
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Joel Sacks
Director

0Ts-3218.1

AMENDATORY SECTION (Amending WSR 98-18-042, filed 8/28/98, effective
10/1/98)

WAC 296-17-31028 Closing accounts. What are my responsibilities
when I close my business, or when I no longer have employees? You must
notify us in writing when you close your business or when you no lon-

ger have employees. You may ((eithe¥r)) send a letter, email, or ((i+a—
etude—a—neote—on)) request to have vour account closed when vou file

your final quarterly report. We will not close your account from a
telephone call.

[Statutory Authority: RCW 51.16.035. WSR 98-18-042, § 296-17-31028,
filed 8/28/98, effective 10/1/98.]

0Ts-3172.3

AMENDATORY SECTION (Amending WSR 07-01-014, filed 12/8/06, effective
12/8/06)

WAC 296-17A-0519 Classification 0519.
0519-00 ( (Buildingeconstruetion)) Sheet metal work((+)) in building

construction N.O.C.
Applies to contractors engaged in the installation or repair of
sheet metal work in building construction, not covered by another

classification (N.O.C.). Work contemplated by this classification ap-
plies to interior and exterior sheet metal work for residential or
commercial buildings ((ame)); this includes sheet metal work on wood

frame, pole buildings, and nonwood frame buildings. This classifica-
tion includes the installation of metal siding, gutters and down-
spouts, nonstructural sheet metal patio covers/carports, metal indus-
trial shelving, stainless steel counter tops, and interior wall panels
(such as the back splash behind stoves or sinks). Contractors who op-
erate a sheet metal fabrication shop or prefabricate the gutters,
downspouts and posts in a shop away from the construction site are to
be assigned classification 3404 for the shop operations. When a con-
tractor's business is assigned classification 3404 for shop operations
then classification 5206 "Permanent yard or shop" is no longer appli-
cable to the contractor's business for the storage of materials or re-
pair to equipment.

This classification excludes sheet metal work as part of heating
ventilation and air conditioning systems installation which is to be
reported separately in classification 0307; the installation of alumi-
num or sheet metal as part of roof work which is to be reported sepa-
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