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WSR 21-18-082
PERMANENT RULES

EMPLOYMENT SECURITY DEPARTMENT
[Filed August 30, 2021, 8:45 a.m., effective September 30, 2021]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The adopted rules amend two sections under Title 192 WAC
related to weekly benefit amount proration and backdating an applica-
tion or a weekly claim for paid family and medical leave benefits.
Specifically, the amendments provide clearer guidance for employees,
employers, and employment security department (department) staff by
increasing the readability of the amended sections, providing clearer
examples related to the proration of weekly benefit claims, and allow-
ing department staff to consider all information provided when pro-
cessing claims.

Citation of Rules Affected by this Order: Amending WAC
192-610-040 Can an employee backdate an application or a weekly claim
for benefits?, and 192-620-035 When will a weekly benefit amount be
prorated?

Statutory Authority for Adoption: RCW 50A.05.060, 50A.15.020.

Adopted under notice filed as WSR 21-14-093 on July 7, 2021.

A final cost-benefit analysis is available by contacting April
Amundson, Employment Security Department, P.O. Box 9046, Olympia, WA
98507-9046, phone 360-485-2816, Washington relay 711 (contact Teresa
Eckstein at 360-507-9890 for accommodations), email rules@esd.wa.gov,
website https://paidleave.wa.gov/rulemaking/.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 2, Repealed O.

Date Adopted: August 30, 2021.

April Amundson
Policy and Rules Manager
Leave and Care Division

OTS-3174.2

AMENDATORY SECTION (Amending WSR 19-08-016, filed 3/22/19, effective
4/22/19)

WAC 192-610-040 Can an employee backdate an application or a
weekly claim for benefits? (1) Generally, paid family or medical
leave benefits are payable on or after the date the employee applies
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for benefits. An application or weekly claim may be backdated for good
cause or for the convenience of the department.

(2) For the purpose of this section:

(a) (1) "Good cause" means factors bevond the emplovee's control
that reasonably prevented an employee from applying for benefits
((prieor—teo—o¥)) at the time of need for paid leave ((swekh—as)). These
factors include, but are not limited to, a serious health condition, a
period of incapacity, or a natural disaster.

(11) The burden ((

LIPS P ol N + +
ridenecemaytretude;—Pbut—Fsnot d—te—med
+ead)) 1s on the emplovee to establish that good cause ex1sts The em-—
plovee must provide all pertinent information and documentation which
demonstrates that the factors prevented the employee from applying for
benefits when the qualifying event occurred. This may include, but is
not limited to, certification from a health care provider, evidence of
a natural disaster, or other information required by the department.

(b) "For the convenience of the department" means for the purpose
of program administration or situations when accepting timely applica-
tions or weekly claims was difficult or impossible. These include, but
are not limited to, equipment breakdown or lack of available staff.

(3) An employee who wants to backdate an application or weekly
claim must file for benefits during the first ((week—rn—whieh)) seven
days after the date that the factors that constitute good cause no

longer exist.
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[Statutory Authority: RCW 50A.04.215. WSR 19-08-016, § 192-610-040,

filed 3/22/19, effective 4/22/19.]

OTs-3175.1

AMENDATORY SECTION (Amending WSR 21-11-009, filed 5/7/21, effective
6/7/21)

WAC 192-620-035 When will a weekly benefit amount be prorated?
(1) For an employee on paid family or medical leave, a weekly benefit
amount is prorated when:

(a) The employee reports hours worked for wages;

(b) The employee reports hours for paid sick leave, paid vacation
leave, or other paid time off that is not considered a supplemental
benefit payment as defined in WAC 192-500-180; or

(c) The employee files a weekly application for benefits that
contains a day or days for which the employee ( (éie—meot—etaim)) was
not approved for paid family or medical leave.

(2) If an employee reports hours under subsection (1) (a) or (b)
of this section, proration will be calculated as specified by RCW
50A.15.020(2) .

(3) If an employee ((etaims—part)) 1is approved for leave for part
of a week under subsection (1) (c) of this sectlon, proratlon for that
week will g
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b r—eof—+this——seetion)) occur as follows:

(a) The employvee's typical workweek hours are multiplied by the
number of days approved for leave, then divided by seven. The result
is rounded down to the nearest whole hour. This amount is the employ-
ee's adjusted typical workweek hours.

(b) Any hours worked or taken as paid time off as reported by the
employee are then subtracted from the employee's adijusted typical
workweek hours. This amount will be the number of hours of paid family
or medical leave claimed for that week.

(c) The number of hours claimed for that week are then divided by
the employee's typical workweek hours to produce a percentage.

(d) The resulting percentage is then multiplied by the emplovee's
normal weekly benefit amount. The resulting amount, rounded down to
the nearest whole dollar, is the employvee's benefit payment for that
week.

Example 1: An employee has already served a waiting period in the
claim year and files a claim for a week of paid medical leave. The em-
ployee typically works forty hours a week at eight hours per day. In
the week for which the employee is claiming, the employee claimed one
day of paid medical leave and worked the other four days. This employ-
ee's weekly benefit is usually eight hundred dollars. The weekly bene-
fit would then be prorated by the hours on paid medical leave (eight
hours) relative to the typical workweek hours (forty hours). Eight
hours is twenty percent of forty hours. The employee's weekly benefit
would be prorated to twenty percent for a total of one hundred sixty
dollars.
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weekly benefit amount of one thousand dollars is approved for leave
through Thursday. The employee is not approved for leave Friday or
Saturday. For this week only, the following proration will occur:

(a) The employee's typical workweek hours (forty) are multiplied
by the number of approved days of leave for that week (five) and then
divided by seven and rounded down. The result is an adjusted typical
workweek hours of twenty-eight.
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(b) The employee reports no hours of work or paid time off for
that week. The resulting number of hours claimed for that week are
twenty-eight.

(c) The number of hours claimed for that week (twenty-eight) are
then divided by the employee's normal typical workweek hours (forty).
This results in a percentage of seventy percent.

(d) The percentage (seventy) is then multiplied by the emplovee's
weekly benefit amount (one thousand). For that week, the employvee will
receive seven hundred dollars.

Example 3: An employvee with typical workweek hours of forty and a
weekly benefit amount of one thousand dollars is approved for leave
through Thursday. The employee is not approved for leave Friday or
Saturday. For this week only, the following proration will occur:

(a) The employee's typical workweek hours (forty) are multiplied
by the number of approved days of leave for that week (five) and then
divided by seven and rounded down. The result is an adjusted typical
workweek hours of twenty-eight.

(b) The employee reports eight hours of work and eight hours of
paid time for that week. The adjusted workweek hours are reduced to
reflect sixteen hours of work and paid time. The resulting number of
hours claimed for that week are twelve.

(c) The number of hours claimed for that week (twelve) are then
divided by the employee's normal typical workweek hours (forty). This
results in a percentage of thirty percent.

(d) The percentage (thirty) is then multiplied by the employee's
weekly benefit amount (one thousand dollars). For that week, the em-
plovee will receive three hundred dollars.

[Statutory Authority: RCW 50A.05.0060 and 50A.25.030. WSR 21-11-009, §
192-620-035, filed 5/7/21, effective 6/7/21. Statutory Authority: RCW
50A.05.060. WSR 20-20-073, § 192-620-035, filed 10/2/20, effective
11/2/20. Statutory Authority: RCW 50A.04.215. WSR 19-23-090, §
192-620-035, filed 11/19/19, effective 12/20/19.]
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