Washington State Register WSR 21-20-079

WSR 21-20-079
PERMANENT RULES
PROFESSIONAL EDUCATOR

STANDARDS BOARD
[Filed September 30, 2021, 11:23 a.m., effective October 31, 2021]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This proposed rule clarifies that within both the infor-
mal and formal appeals process, the level of discipline may be
changed. For example, a suspension could be changed to a reprimand or
a revocation, or there could be a modification within the level of
discipline. For example, there could be a modification to the length
of a suspension, or to the type or amount of professional learning an
educator is required to complete. This rule clarifies current policy.
This policy has long acted in this way at the informal appeals level,
and this clarifies that it acts in the same way at the formal appeals
level.

Citation of Rules Affected by this Order: Amending WAC 181-86-145
and 181-86-150.

Statutory Authority for Adoption: Chapter 28A.410 RCW.

Adopted under notice filed as WSR 21-15-089 on September 16 [July
191, 2021.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: September 16, 2021.

Sophia Keskey
Rules Coordinator

OTs-3167.1

AMENDATORY SECTION (Amending WSR 21-08-022, filed 3/29/21, effective
4/29/21)

WAC 181-86-145 Appeal procedure—Informal SPI review. Any per-
son who appeals the decision or order to deny their application, the
issuance of a reprimand, or the order to suspend or revoke their cer-
tificate must file a written notice with the superintendent of public
instruction within thirty calendar days following the date of post-
marked mailing or other notification, whichever is earlier, from the
section of the superintendent of public instruction's office responsi-
ble for certification of the decision or order. A written notice of
appeal is deemed filed upon actual receipt during office hours by the
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section of the superintendent of public instruction's office responsi-
ble for certification of the decision or order.

The written notice must set forth the reasons why the appellant
believes their application should have been granted or why their cer-
tificate should not be suspended or revoked, or why the reprimand
should not be issued whichever is applicable.

Following timely notice of appeal, the superintendent of public
instruction shall appoint a review officer who shall proceed as fol-
lows:

(1) If the appeal does not involve good moral character, personal
fitness, or unprofessional conduct, the review officer shall review
the application and appeal notice and may request further written in-
formation including, but not limited to, an explanation from the per-
son or persons who initially reviewed the application of the reason(s)
why the application was denied. If the review officer deems it advisa-
ble, they shall schedule an informal meeting with the appellant, the
person or persons who denied the application, and any other interested
party designated by the review officer to receive oral information
concerning the application. Any such meeting must be held within thir-
ty calendar days of the date of receipt by the superintendent of pub-
lic instruction of the timely filed appeal notice.

(2) If the appeal involves good moral character, personal fit-
ness, or acts of unprofessional conduct, the review officer shall
schedule an informal meeting of the applicant or education practition-
er, the office of superintendent of public instruction, and/or counsel
for the applicant or education practitioner with the admissions and
professional conduct advisory committee. Such meeting shall be sched-
uled in accordance with the calendar of meetings of the advisory com-
mittee. However, the notice of appeal must be received at least thirty
calendar days in advance of a scheduled meeting.

(3) Send by certified mail a written decision (i.e., findings of
fact and conclusions of law) on the appeal within thirty calendar days
from the date of post-marked mailing the timely filed appeal notice or
informal meeting, whichever is later. The review officer may ( (uphoetdsr
reverse;—o¥)) modify the decision to deny the application, the order
to reprimand, or the order to suspend or revoke the certificate. Modi-
fving the decision may include upholding, reversing, decreasing, or
increasing the discipline, including changing the level of discipline
imposed.

(4) The timelines stated herein may be extended by the review of-
ficer for cause.

(5) In the case of an action for suspension or revocation of a
certificate, the review officer, if so requested by an appellant,
shall delay any review under this section until all quasi-judicial ad-
ministrative or judicial proceedings (i.e., criminal and civil ac-
tions), which the review officer and the appellant agree are factually
related to the suspension or revocation proceeding, are completed, in-
cluding appeals, if the appellant signs the agreement stated in WAC
181-86-160. In requesting such delay, the appellant shall disclose
fully all pending quasi-judicial administrative proceedings in which
the appellant is involved.

(6) Forms of written notice accepted will be as published by the
superintendent of public instruction.

[Statutory Authority: Chapter 28A.410 RCW. WSR 21-08-022, §
181-86-145, filed 3/29/21, effective 4/29/21; WSR 19-24-101, §
181-86-145, filed 12/4/19, effective 1/4/20. Statutory Authority: [RCW
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28.410.220]. WSR 18-01-022, § 181-86-145, filed 12/8/17, effective
1/8/18. Statutory Authority: RCW 28A.410.210. WSR 13-20-029, §
181-86-145, filed 9/23/13, effective 10/24/13; WSR 06-14-010, §
181-86-145, filed 6/22/06, effective 7/23/06. WSR 06-02-051, recodi-
fied as § 181-86-145, filed 12/29/05, effective 1/1/06. Statutory Au-
thority: RCW 28A.150.290(1). WSR 02-19-050, § 180-86-145, filed
9/11/02, effective 10/12/02. Statutory Authority: RCW 28A.70.005. WSR
90-02-076, § 180-86-145, filed 1/2/90, effective 2/2/90.]

AMENDATORY SECTION (Amending WSR 21-08-022, filed 3/29/21, effective
4/29/21)

WAC 181-86-150 Appeal procedure—Formal SPI review process.
Formal appeals to the superintendent of public instruction shall be
provided as follows:

(1) Any person who has filed an appeal in accordance with WAC
181-86-140 and desires to have the decision of the review officer for-
mally reviewed by the superintendent of public instruction may do so.
To instigate review under this section, a person must file a written
notice with the superintendent of public instruction within thirty
calendar days following the date of post-marked mailing of the review
officer's written decision. A written notice of appeal is deemed filed
upon actual receipt during office hours by the section of the superin-
tendent of public instruction's office responsible for certification
of the decision or order.

(2) For purposes of hearing an appeal under this section, the su-
perintendent of public instruction shall conduct a formal administra-
tive hearing in conformance with the Administrative Procedure Act,
chapter 34.05 RCW. The superintendent of public instruction, in carry-
ing out this duty, may contract with the office of administrative
hearings under RCW 28A.300.120 to hear a particular appeal. Decisions
in cases formally appealed under this section may be made by the ad-
ministrative law judge selected by the chief administrative law judge
if the superintendent of public instruction delegates this authority
under RCW 28A.300.120.

(3) The decision of the superintendent of public instruction or
the administrative law judge, whichever is applicable, shall be sent
by certified mail to the appellant's last known address and if the de-
cision is to reprimand, suspend, or revoke, the appellant shall be no-
tified that such order takes effect upon signing of the final order.

The superintendent of public instruction or the administrative
law judge, whichever is applicable, may ( (vphetd—reverser—eor)) modify
the decision to deny the application, the order to reprimand, or the
order to suspend or revoke the certificate. Modifyving the decision may
include upholding, reversing, decreasing, or increasing the disci-
pline, including changing the level of discipline imposed.

(4) Forms of written notice accepted will be as published by the
superintendent of public instruction.

[Statutory Authority: Chapter 28A.410 RCW. WSR 21-08-022, §
181-86-150, filed 3/29/21, effective 4/29/21. Statutory Authority: RCW
28A.410.210. WSR 13-20-029, § 181-86-150, filed 9/23/13, effective
10/24/13; WSR 11-14-112, § 181-86-150, filed 7/6/11, effective 8/6/11;
WSR 06-14-010, § 181-86-150, filed 6/22/06, effective 7/23/06. WSR

Certified on 10/14/2021 [ 3 ] WSR 21-20-079



Washington State Register WSR 21-20-079

06-02-051, recodified as § 181-86-150, filed 12/29/05, effective
1/1/06. Statutory Authority: RCW 28A.410.010. WSR 92-15-037, §
180-86-150, filed 7/9/92, effective 8/9/92. Statutory Authority: RCW
28A.70.005. WSR 90-02-076, § 180-86-150, filed 1/2/90, effective

2/2/90.]
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