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WSR 21-20-108
PROPOSED RULES
OFFICE OF THE

INSURANCE COMMISSIONER
[Insurance Commissioner Matter R 2021-16—Filed October 4, 2021, 2:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-14-094.

Title of Rule and Other Identifying Information: Implementation
of E2SHB 1477 and consolidated health care rule making.

Hearing Location(s): On Wednesday, November 10, 2021, at 3:30
p-m., Zoom meeting. Detailed information for attending the Zoom meet-
ing posted on the office of insurance commissioner (OIC) website here
https://www.insurance.wa.gov/implementation-e2shb-1477-and-
consolidated-health-care-rulemaking-r-2021-16. Due to the COVID-19
public health emergency, this meeting will be held via Zoom platform.

Date of Intended Adoption: November 12, 2021.

Submit Written Comments to: Jane Beyer, P.0O. Box 40260, Olympia,
WA 98504-0260, email rulescoordinator@oic.wa.gov, fax 360-586-3109, by
November 10, 2021.

Assistance for Persons with Disabilities: Contact Melanie Wat-
ness, phone 360-725-7013, fax 360-586-2023, TTY 360-586-0241, email
MelanieW@oic.wa.gov, by November 10, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The commissioner is adopting rules to
implement E2SHB 1477 concerning access to next day appointments re-
quired in the legislation. This rule is also being used to consolidate
rule making to ensure that rules related to recently enacted legisla-
tion that also amend WAC 284-170-280 are adopted by OIC prior to Janu-
ary 1, 2022. These rules will facilitate implementation of recent laws
by ensuring that all affected health care entities understand their
rights and obligations.

Reasons Supporting Proposal: The rule is amending WAC 284-170-280
to be consistent with changes in legislative requirements, to adopt
reporting requirements regarding access to the next day services to
ensure that enrollees are receiving these vital services for the pre-
vention of suicide, and to address network access plan standards spe-
cific to gender affirming treatment.

Statutory Authority for Adoption: RCW 48.02.060, 48.43.515,
48.44.050, 48.46.200; chapter 302, Laws of 2021, and chapter 280, Laws
of 2021.

Statute Being Implemented: RCW 48.43.790 and 48.43.0128.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Mike Kreidler, insurance commissioner, govern-
mental.

Name of Agency Personnel Responsible for Drafting: Jane Beyer,
P.0O. Box 40260, Olympia, WA 98504-0260, 360-725-7043; Implementation:
Molly Nollette, P.O. Box 40260, Olympia, WA 98504-0260, 360-725-7000;
and Enforcement: Charles Malone, P.O. Box 40260, Olympia, WA
98504-0260, 360-725-7000.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The

Washington Administrative Procedure Act (APA)! requires that "signifi-
cant legislative rules" be evaluated to determine if the probable ben-
efits of a proposed rule making exceed its probable costs. Considering
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both quantitative and qualitative information and analysis?. A draft
of this determination must be available at the time [of] the filing
for the rule's preproposal or CR-102. The final version of this docu-
ment must be completed prior to final rule adoption and included in
the rule-making file.

1 Chapter 34.05 RCW.

2 RCW 34.05.328 (1)(c).

Determination of exemption: OIC has determined that under RCW
34.05.328 (5) (b) (1ii), this rule will adopt or incorporate, one or
more of the following without change: Federal statutes or regulations,
Washington state statutes, rules of other Washington state agencies,
shoreline master programs other than those programs governing shore-
lines of statewide significance, or items as referenced by Washington
state law, national consensus codes that generally establish industry
standards. The material adopted or incorporated.

Rationale: E2SHB 1477 was signed into law after this most recent
session. Among various requirements assigned to other agencies such as
implementing the national 988 suicide prevention hotline in Washing-
ton, the bill also add [added] a section to Title 48 RCW that requires
carriers to ensure that enrollees experiencing urgent, symptomatic be-
havioral health conditions have access to next day appointment. Addi-
tionally, the team is utilizing this rule making as the consolidate
[consolidated] rule making to ensure that rules related to recently
enacted legislation are adopted by OIC prior to January 1, 2022. The
rule is amending WAC 284-170-280 to be consistent with these require-
ments and to adopt reporting regquirements regarding access to the next
day services to ensure that enrollees are receiving these vital serv-
ices for the prevention of suicide.

Determination: OIC determines that this rule is exempt from cost-
benefit analysis requirements.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: Chapter 19.85 RCW states that ".. an
agency shall prepare a small business economic impact statement: (i)
If the proposed rule will impose more than minor costs on businesses
in an industry .." The small business economic impact statement must
include ".. a brief description of the reporting, recordkeeping, and
other compliance requirements of the proposed rule, and the kinds of
professional services that a small business is likely to need in order
to comply with such requirements .. To determine whether the proposed
rule will have a disproportionate cost impact on small businesses."

This rule proposal, or portions of the proposal, are exempt from
requirements of the Regulatory Fairness Act under: RCW 19.85.025(4) -
the businesses that must comply with the proposed rule are not small
businesses, under chapter 19.85 RCW.

This rule only impacts large insurance carriers which are not
classified as small business [businesses] ad [as] defined by RCW
19.85.020(2). While calculating, we have applied default cost of com-
pliance $1,000 as it is indeterminate at this time. OIC has directly
heard from stakeholders regarding questions and issues related to im-
plementation and have revised internal processes to respond to some of
these issues. OIC has determined that the compliance with the proposed
rule does not put any disproportionate impact on small businesses or
government agencies.
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2019 Average number | Minor Cost Estimate -
Industry Estimated Cost of Industry NAICS Code of employees/ 0.003% of Avg.
NAICS Code Compliance Description Title business Annual Receipts
524114 $1,000 Direct Health | Finance and 742 (Not small $3,503,165
and Medical insurance business)
Insurance
Carriers

Source: United States Census Bureau, (2017). Retrieved October 24, 2021, from census.gov.

October 4, 2021
Mike Kreidler
Insurance Commissioner

OTS-3359.1

AMENDATORY SECTION (Amending WSR 16-14-106, filed 7/6/16, effective
8/6/16)

WAC 284-170-280 Network reports—Format. (1) An issuer must
submit its provider network materials to the commissioner for approval
prior to or at the time it files a newly offered health plan.

(a) For individual and small groups, the submission must occur
when the issuer submits its plan under WAC 284-43-0200. For groups
other than individual and small, the submission must occur when the
issuer submits a new health plan and as required in this section.

(b) The commissioner may extend the time for filing for good
cause shown.

(c) For plan year 2015 only, the commissioner will permit a safe
harbor standard. An issuer who can not meet the submission require-
ments in ((4er—and—+fr—of +this)) subsection (3) (f) and (g) of this
subsection will be determined to meet the requirements of those sub-
sections even if the submissions are incomplete, provided that the is-
suer:

(i) Identifies specifically each map required under subsection
(3) ((=¥)) (£f) (i) of this section, or Access Plan component required
under subsection (3) ((+5)) (g) of this section, which has not been
included in whole or part;

(ii) Explains the specific reason each map or component has not
been included; and

(iii) Sets forth the issuer's plan to complete the submission,
including the date(s) by which each incomplete map and component will
be completed and submitted.

(2) Unless indicated otherwise, the issuer's reports must be sub-
mitted electronically and completed consistent with the posted submis-
sion instructions on the commissioner's website, using the required
formats.

(3) For plan years beginning January 1, 2015, an issuer must sub-
mit the following specific documents and data to the commissioner to
document network access:

(a) Provider Network Form A. An issuer must submit a report of
all participating providers by network.
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(1) The Provider Network Form A must be submitted for each net-
work being reviewed for network access. A network may be used by more
than one plan.

(ii) An issuer must indicate whether a provider is an essential
community provider as instructed in the commissioner's Provider Net-
work Form A instructions.

(iii) An issuer must submit an updated, accurate Provider Network
Form A on a monthly basis by the 5th of each month for each network
and when a material change in the network occurs as described in sub-
chapter B.

(iv) Filing of this data satisfies the reporting requirements of
RCW 48.44.080 and the requirements of RCW 48.46.030 relating to filing
of notices that describe changes in the provider network.

(b) Provider directory certification. An issuer must submit at
the time of each Provider Network Form A submission a certification
that the provider directory posted on the issuer's website is specific
to each plan, accurate as of the last date of the prior month. A cer-
tification signed by an officer of the issuer must confirm that the
provider directory contains only providers and facilities with which
the issuer has a signed contract that is in effect on the date of the
certification.

(c) 988 Crisis Hotline Appointment Form D report. For health
plans issued or renewed on or after January 1, 2023, issuers must make
next day appointments available to enrollees experiencing urgent,
symptomatic behavioral health conditions to receive covered behavioral
health services. Beginning on January 7, 2023, issuers must submit a
weekly report that will detail their health plans' compliance with
next day appointment access.

(1) The report is due each Friday except on state or federal rec-—
ognized holidays and in such situations the report is due the first
Monday following the holiday.

(1i) The report must contain all data items shown in and conform
to the format of the 988 Crisis Hotline Appointment Form D report pre-
scribed by and available from the commissioner.

(A) If an issuer has not received any next day appointment re-
guests, the issuer must still utilize and submit the report to attest
that no requests were received during the filing time frame.

(B) If an issuer has received request for next day appointments,
the issuer's report must include, but is not limited to, data to iden-
tify the issuer's name, provider network name, service area by county,
available appointments, appointments accessed, number of appointments
for which the scheduling time frame was met within one day, number of
appointments for which the scheduling time frame was not met within
one day and an explanation for not meeting the time frame.

(1ii) For purposes of this report, urgent symptomatic behavioral
health condition has the same meaning as described in RCW 48.43.790 or
as established by the National Suicide Hotline Designation Act of 2020
and federal communications rules adopted July 16, 2020.

(d) Network Enrollment Form B. The Network Enrollment Form B re-
port provides the commissioner with an issuer's count of total covered
lives for the prior year, during each month of the year, for each
health plan by county.

(1) The report must be submitted for each network as a separate
report. The report must contain all data items shown in and conform to
the format of Network Enrollment Form B prescribed by and available
from the commissioner.
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(ii) An issuer must submit this report by March 31st of each
year.

((#)) (e) Alternate Access Delivery Request Form C. For plan
years that begin on or after January 1, 2015, alternate access deliv-
ery requests must be submitted when an issuer's network meets one or
more of the criteria in WAC 284-170-200 (15) (a) through (d). Alternate
access delivery requests must be submitted to the commissioner using
the Alternate Access Delivery Request Form C.

(1) The Alternate Access Delivery Request Form C submission must
address the following areas, and may include other additional informa-
tion as requested by the commissioner:

(A) A description of the specific issues the alternate access de-
livery system is intended to address, accompanied by supporting data
describing how the alternate access delivery system ensures that en-
rollees have reasonable access to sufficient providers and facilities,
by number and type, for covered services;

(B) A description and schedule of cost-sharing requirements for
providers that fall under the alternate access delivery system;

(C) The issuer's proposed method of noting on its provider direc-
tory how an enrollee can access provider types under the alternate ac-
cess delivery system;

(D) The issuer's marketing plan to accommodate the time period
that the alternate access delivery system is in effect, and specifi-
cally describe how it impacts current and future enrollment and for
what period of time;

(11) Provider Network Form A and Network Enrollment Form B sub-
missions are required in relation to an alternate access delivery sys-
tem on the basis described in subsections (1) and (2) of this section.

(11ii) If a network becomes unable to meet the network access
standards after approval but prior to the health product's effective
date, an alternate access delivery request must include a timeline to
bring the network into full compliance with this subchapter.

((#e¥)) (f) Geographic Network Reports.

(1) The geographic mapping criteria outlined below are minimum
requirements and will be considered in conjunction with the standards
set forth in WAC 284-170-200 and 284-170-310. One map for each of the
following provider types must be submitted:

(A) Hospital and emergency services. Map must identify provider
locations, and demonstrate that each enrollee in the service area has
access within thirty minutes in an urban area and sixty minutes in a
rural area from either their residence or workplace to general hospi-
tal facilities including emergency services.

(B) Primary care providers. Map must demonstrate that eighty per-
cent of the enrollees in the service area have access within thirty
miles in an urban area and sixty miles in a rural area from either
their residence or workplace to a primary care provider with an open
practice. The provider type selected must have a license under Title
18 RCW that includes primary care services in the scope of license.

(C) Mental health and substance use disorder providers. For gen-
eral mental health providers, such as licensed psychiatrists, psychol-
ogists, social workers, and mental health nurse practitioners, the map
must demonstrate that eighty percent of the enrollees in the service
area have access to a mental health provider within thirty miles in an
urban area and sixty miles in a rural area from either their residence
or workplace. For specialty mental health providers and substance use
disorder providers, the map must demonstrate that eighty percent of
the enrollees have access to the following types of service provider

Certified on 10/14/2021 [ 5 1] WSR 21-20-108



Washington State Register WSR 21-20-108

or facility: Evaluation and treatment, voluntary and involuntary inpa-
tient mental health and substance use disorder treatment, outpatient
mental health and substance use disorder treatment, and behavioral
therapy. If one of the types of specialty providers is not available
as required above, the issuer must propose an alternate access deliv-
ery system to meet this requirement.

(D) Pediatric services. For general pediatric services, the map
must demonstrate that eighty percent of the covered children in the
service area have access to a pediatrician or other provider whose 1i-
cense under Title 18 RCW includes pediatric services in the scope of
license. This access must be within thirty miles in an urban area and
sixty miles in a rural area of their family or placement residence.
For specialty pediatric services, the map must demonstrate that eighty
percent of covered children in the service area have access to pedia-
tric specialty care within sixty miles in an urban area and ninety
miles in a rural area of their family or placement residence. The pe-
diatric specialty types include, but are not limited to, nephrology,
pulmonology, rheumatology, hematology-oncology, perinatal medicine,
neurodevelopmental disabilities, cardiology, endocrinology, and gas-—
troenterology.

(E) Specialty services. An issuer must provide one map for the
service area for specialties found on the American Board of Medical
Specialties list of approved medical specialty boards. The map must
demonstrate that eighty percent of the enrollees in the service area
have access to an adequate number of providers and facilities in each
specialty. Subspecialties are subsumed on the map.

(F) Therapy services. An issuer must provide one map that demon-
strates that eighty percent of the enrollees have access to the fol-
lowing types of providers within thirty miles in an urban area and
sixty miles in a rural area of their residence or workplace: Chiro-
practor, rehabilitative service providers and habilitative service
providers.

(G) Home health, hospice, vision, and dental providers. An issuer
must provide one map that identifies each provider or facility to
which an enrollee has access in the service area for home health care,
hospice, vision, and pediatric oral coverage, including allied dental
professionals, dental therapists, dentists, and orthodontists.

(H) Covered pharmacy dispensing services. An issuer must provide
one map that demonstrates the geographic distribution of the pharmacy
dispensing services within the service area. If a pharmacy benefit
manager is used by the issuer, the issuer must establish that the spe-
cifically contracted pharmacy locations within the service area are
available to enrollees through the pharmacy benefit manager.

(I) Essential community providers. An issuer must provide one map
that demonstrates the geographic distribution of essential community
providers, by type of provider or facility, within the service area.
This requirement applies only to qualified health plans as certified
in RCW 43.71.065.

(ii) Each report must include the provider data points on each
map, title the map as to the provider type or facility type it repre-
sents, include the network identification number the map applies to,
and the name of each county included on the report.

(iii) For plan years beginning January 1, 2015, and every year
thereafter, an issuer must submit reports as required in subsection
(1) of this section to the commissioner for review and approval, or
when an alternate access delivery request is submitted.
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((#£))) (g) Access Plan. An issuer must establish an access plan
specific to each product that describes the issuer's strategy, poli-
cies, and procedures necessary to establishing, maintaining, and ad-
ministering an adequate network.

(1) At a minimum, the issuer's policies and procedures referenced
in the access plan must address:

(A) Referral of enrollees out-of-network, including criteria for
determining when an out-of-network referral is required or appropri-
ate;

(B) Copayment and coinsurance determination standards for enroll-
ees accessing care out-of-network;

(C) Standards of accessibility expressed in terms of objectives
and minimum levels below which corrective action will be taken, in-
cluding the proximity of specialists and hospitals to primary care
sources, and a method and process for documentation confirming that
access will not result in delay detrimental to health of enrollees;

(D) Monitoring policies and procedures for compliance, including
tracking and documenting network capacity and availability;

(E) Standard hours of operation, and after-hours, for prior au-
thorization, consumer and provider assistance, and claims adjudica-
tion;

(F) Triage and screening arrangements for prior authorization re-
quests;

(G) Prior authorization processes that enrollees must follow, in-
cluding the responsibilities and scope of use of nonlicensed staff to
handle enrollee calls about prior authorization;

(H) Specific procedures and materials used to address the needs
of enrollees with limited-English proficiency and literacy, with di-
verse cultural and ethnic backgrounds, and with physical and mental
disabilities;

(I) Assessment of the health status of the population of enroll-
ees or prospective enrollees, including incorporation of the findings
of local public health community assessments, and standardized outcome
measures, and use of the assessment data and findings to develop net-
work or networks in the service area;

(J) For gender affirming treatment:

(I) Standards of accessibility expressed in terms of objectives
and minimum levels below which corrective action will be taken, in-
cluding the proximity of gender affirming treatment services to pri-
mary care sources, and a method and process for documentation confirm-
ing that access will not result in delay detrimental to health of en-
rollees;

(IT) Monitoring policies and procedures for compliance, including
tracking and documenting network capacity and availability;

(K) Notification to enrollees regarding personal health informa-
tion privacy rights and restrictions, termination of a provider from
the network, and maintaining continuity of care for enrollees when
there is a material change in the provider network, insolvency of the
issuer, or other cessation of operations;

((#K)>)) (L) Issuer's process for corrective action for providers
related to the provider's licensure, prior authorization, referral and
access compliance. The process must include remedies to address insuf-
ficient access to appointments or services;

(M) The process for ensuring access to next day appointments for
urgent, symptomatic behavioral health conditions.

(ii) An access plan applicable to each product must be submitted
with every Geographic Network Report when the issuer seeks initial
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certification of the network, submits its annual rate filing to the
commissioner for review and approval, or when an alternative access
delivery request is required due to a material change in the network.

(iii) The current access plan, with all associated data sets,
policies and procedures, must be made available to the commissioner
upon request, and a summary of the access plan's associated procedures
must be made available to the public upon request.

(4) For purposes of this section, "urban area" means:

(a) A county with a density of ninety persons per square mile; or

(b) An area within a twenty-five mile radius around an incorpora-
ted city with a population of more than thirty thousand.

[Statutory Authority: RCW 48.02.060. WSR 16-14-106 (Matter No. R
2016-11), § 284-170-280, filed 7/6/16, effective 8/6/16; WSR 16-07-144
(Matter No. R 2016-01), recodified as § 284-170-280, filed 3/23/16,
effective 4/23/16. WSR 16-01-081, recodified as § 284-43-9976, filed
12/14/15, effective 12/14/15. Statutory Authority: RCW 48.02.060,
48.18.120, 48.20.460, 48.43.505, 48.43.510, 48.43.515, 48.43.530,
48.43.535, 48.44.050, 48.46.200, 48.20.450, 48.44.020, 48.44.080,
48.46.030, 45 C.F.R. §§ 156.230, 156.235, and 156.245. WSR 14-10-017
(Matter No. R 2013-22), § 284-43-220, filed 4/25/14, effective
5/26/14. Statutory Authority: RCW 48.02.060, 48.43.510 and 48.43.515.
WSR 11-07-015 (Matter No. R 2011-01), § 284-43-220, filed 3/8/11, ef-
fective 4/8/11. Statutory Authority: RCW 48.02.060. WSR 08-17-037
(Matter No. R 2008-17), § 284-43-220, filed 8/13/08, effective
9/13/08. Statutory Authority: RCW 48.02.060, 48.18.120, 48.20.450,
48.20.460, 48.43.515, 48.44.050, 48.46.030, 48.46.200, 48.42.100,
48.43.515, 48.46.030. WSR 03-09-142 (Matter No. R 2003-01), §
284-43-220, filed 4/23/03, effective 5/24/03. Statutory Authority: RCW
48.02.060, 48.18.120, 48.20.450, 48.20.460, 48.30.010, 48.44.050,
48.46.030, 48.46.200. WSR 00-04-034 (Matter No. R 99-2), § 284-43-220,
filed 1/24/00, effective 1/1/01. Statutory Authority: RCW 48.02.060,
48.20.450, 48.20.460, 48.30.010, 48.44.020, 48.44.050, 48.44.080,
48.46.030, 48.46.060(2), 48.46.200 and 48.46.243. WSR 98-04-005 (Mat-
ter No. R 97-3), § 284-43-220, filed 1/22/98, effective 2/22/98.]
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