Washington State Register WSR 21-21-073

WSR 21-21-073
PROPOSED RULES

WASHINGTON STATE PATROL
[Filed October 18, 2021, 12:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-18-111.

Title of Rule and Other Identifying Information: Ignition inter-
lock device regulations: WAC 204-50-030 Definitions, 204-50-070 Varia-
ble calibration of an ignition interlock device, and 204-50-110 Manda-
tory requirements for an ignition interlock device.

Hearing Location(s): On November 30, 2021, at 10:00 - 11:00 a.m.
Call-in 1-253-215-8782, Meeting ID 914 8213 3323, Passcode 373864.
Hearing to be held wvia Zoom.

Date of Intended Adoption: November 30, 2021.

Submit Written Comments to: Kimberly Mathis, Agency Rules Coordi-
nator, 106 1lth Street S.E., Olympia, WA 98507, email
wsprules@wsp.wa.gov, by November 26, 2021.

Assistance for Persons with Disabilities: Contact Kimberly Ma-
this, phone 360-596-4017, by November 26, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Changes to WAC 204-50-030, 204-50-070,
and 204-50-110 are needed to coincide with legislative changes to the
alcohol set point in RCW 46.20.720, which will become effective Janu-
ary 1, 2022. Additionally, there is a need to clean up, update and
move some of the definitions in WAC 204-50-030 to conform to language
in other rules. Finally, updates to WAC 204-50-070 are needed to clean
up existing language to provide clarity and consistency in terms to
ensure the rule references and complies with current laws in the state
of Washington.

Reasons Supporting Proposal: Updates are to ensure consistency
with statutory changes, provide clarity, and clean up existing lan-
guage.

Statutory Authority for Adoption: RCW 43.43.395, 46.37.005,
46.04.215.

Statute Being Implemented: RCW 46.20.720.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Washington state patrol, governmental.

Name of Agency Personnel Responsible for Drafting and Implementa-
tion: Sergeant Brandon Villanti, Seattle, Washington, 206-720-3018;
Enforcement: Washington State Patrol, Olympia, Washington,
206-720-3018.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. A
cost-benefit analysis is not required per RCW 34.05.328 (5) (a) (1) -
(ii) and 34.05.328 (5) (b) (1ii) - (v).

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules are adopting or in-
corporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
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standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule; rules only correct typographical errors,
make address or name changes, or clarify language of a rule
without changing its effect; and rule content is explicitly
and specifically dictated by statute.

Is exempt under RCW 19.85.020 (3) and (4).

Explanation of exemptions: The revision of the set point required
by statute will necessitate a software or firmware update in all igni-
tion interlock devices in Washington. These changes will be implemen-
ted at the manufacturer level. None of the five manufacturers with de-
vices certified in Washington meet the definition of small business,
so these changes will not impact small business.

October 18, 2021
John R. Batiste
Chief

0TS-3379.5

AMENDATORY SECTION (Amending WSR 12-17-153, filed 8/22/12, effective
10/1/12)

WAC 204-50-030 Definitions. The ((fellowingdefinitions—wiltd))

definitions in this section apply throughout this chapter:
(=)) means the unigque chemical compound ethyl al-

(1) "Alcohol"
cohol or ethanol. (
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breath)) has the same meaning as in RCW 46.04.015(1).

((#4)r)) (3) "Certification" ((-)) means the testing and approval

process required by RCW ((46-04-235+)) 43.43.395 and chapter 204-50
WAC.

((#5F)) (4) "Chief" ((-=)) means the chief of the Washington state
patrol ((er—his—er—her—designee)).
((#6)) (5) "Circumvent" or "circumvention" ((=)) means the at-

tempted or successful bypass of the proper functioning of an ignition
interlock device by any means including, but not limited to:

(a) The operation of a vehicle without a properly functioning ig-
nition interlock device;

(b) The push start of a vehicle with ((¥ke)) an ignition inter-
lock device;

(c) The alteration or disconnection of any part of the ignition
interlock device including the control head while the vehicle is in

operation ((er—atteration—eof +the Fgnition—intertock deviee));
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(d) The intentional introduction of ((ae—kegus)) an air sample

( (eEher—+than—adecp—tuong—sampleFrom—Ethedriver—of Fthe—vehiele)) that
is altered, diluted, contaminated, stored, or filtered, or that is ob-
tained from an air compressor, hot air dryer, balloon, manual air
pump, or other mechanic device, to start or continue to operate a ve-
hicle;

(e) The ((introduetion—eofanintentionatlyv corntaminated—or—ai—
tered—Pbreathsampte)) intentional introduction of an air sample from
an individual who is not the driver of the vehicle to start or contin-
ue to operate the vehicle;

(f) The intentional disruption or blocking of a digital image
identification device or global positioning system;

(g) The continued operation of the interlock equipped vehicle af-
ter the ignition interlock device detects excess breath alcohol.

((HF)) (6) "Court" ((#4))or "originating court((3——))" means the
particular ( (Waeshingtenm—state)) court, if any, that has required the
use of an ignition interlock device by a particular individual or has
responsibility for the ((preeenvietiorn)) pretrial or postconviction
supervision of an individual required to use or using the ignition in-
terlock device.

(7) "Designee" means a person designated by the chief of the
Washington state patrol.

11 " o 3
(8) "DOL" ((=)) means the Washington state department of licens-
ing ((ef—the—state—-of Washingten)).
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+H6¥)) "Fee" ((=)) means a nonrefundable administrative fee set

by schedule and paid to the patrol by the manufacturer through elec-
tronic funds transfer.

((+4)) (10) "Ignltlon interlock device" ((—Anr—eltectronie—-+de
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starting)) means the same as that term is defined in RCW 46.04.215.
((+2r)) (11) "Ignition interlock technician" ((-=)) or "techni-
cian" means a person employed by the ignition interlock device manu-
facturer ((e¥)), vendor or service center and certified by the im-

paired driving section to install, service, calibrate, remove and mon-
itor certified ignition interlock devices in Washington state.

((33))) (12) "Impaired driving section" ((-=)) means the section
of the Washington state patrol that has been designated by the chief
( (ef—theWashingten—state—patred)) to coordinate and regulate ignition
interlock devices, service centers and technicians.
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++5))) (13) "Lessee" ((—-)) means a person who has entered into an

agreement with a manufacturer, vendor, or service center to lease an
ignition interlock device.
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((3+6r)) (14) "Letter of certification" ((=)) or "certificate"
means a letter issued by the Washington state patrol that authorizes:

(a) A manufacturer's ignition interlock device to be installed
and used ((as—aﬁ—%gﬁi%ieﬁ—iﬁ%ef%eek—de¥%ee—ﬁﬁdef)) in Washington state
as provided in this chapter; ((e®))

(b) An ignition interlock technician to install, service, cali-
brate, remove and monitor certified ignition interlock devices in
Washington state; or

(c) A service center ((+eeatiern)) to service, install, monitor,
and calibrate ignition interlock devices currently certified ((fer
wse)) 1in Washington state.

((+H-)) (15) "Lockout" ((-=)) means a period of time where the
ignition interlock device will not allow a breath sample to be deliv-
ered or a vehicle's engine to be started.

((+3>)) (16) "Manufacturer" ((—Fhke)) means a person, company,
or corporation ((whe)) that produces ((£ke)) an ignition interlock de-

vice((T—aﬁd—eef%ié%?s—#e—%he—impaifed—dfiviﬁq—see%ieﬁ—%hg%—a—sefviee
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((3Sy)) (17) "OAC" ((—bffiece—-of+theadmintistrater)) means the
administrative office of the courts.

((4260)) (18) "Patrol" ((-)) means the Washington state patrol as
that term is defined in RCW 43.43.010.

((2+F)) (19) "Restricted operator" ((—)) means a person whose

driving privileges are restricted by court order or the department of
licensing to operating only motor vehicles equipped with ((ap—ap—
prevee;)) a functioning certified ignition interlock device.

((22r)) (20) "Service center" ((-=)) is the same as service pro-
vider as referenced in RCW 43.43.395 and means a location certified by
the impaired driving section to service, install, monitor, remove and
calibrate certified ignition interlock devices in Washington state.

((23F)) (21) "Tamper" or "tampering" ((—)) means any act or at-
tempt to disable or circumvent the legal operation of an ignition in-
terlock device.

((#24>)) (22) "Vendor" ((-=)) means an impaired driving section
approved company, business, or distributor who is contracted by a man-
ufacturer to manage a service center ( (s—andfeor—technieians)), a tech-
nician, or both.
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+em) ) means a feature of the ignition interlock device that activates
a service reminder due to a violation.

((26)r)) (24) "Wet bath simulator" ((=)) means a device ( (whieh))
that provides a vapor sample of a known alcohol concentration when
filled with a certified alcohol and water ((stmutater)) solution((+))

and maintained at a ((kmewrn)) specific temperature ( (—provides—a—vapor
sampte—of—akneown—atcohol——corneerntration) ) .

[Statutory Authority: RCW 43.43.395, 46.37.005, and 46.04.215. WSR
12-17-153, § 204-50-030, filed 8/22/12, effective 10/1/12; WSR
10-24-074, § 204-50-030, filed 11/30/10, effective 1/1/11. Statutory
Authority: RCW 46.37.005 and 46.04.215. WSR 09-18-073, § 204-50-030,
filed 8/31/09, effective 10/1/09. Statutory Authority: RCW
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46.61.688(2). WSR 05-17-065, § 204-50-030, filed 8/11/05, effective
9/11/05. Statutory Authority: RCW 46.04.215 and 46.37.005. WSR
99-01-156, § 204-50-030, filed 12/23/98, effective 1/1/99. Statutory
Authority: 1987 c 247. WSR 88-01-020 (Order 87-05-ESR), § 204-50-030,
filed 12/9/87.]

0TS-1097.5

AMENDATORY SECTION (Amending WSR 12-17-153, filed 8/22/12, effective
10/1/12)

WAC 204-50-070 ((Variable ealibration)) Alcohol set point of an

ignition interlock device. ( (Fo—Pe—eertifieds)) (1) An ignition in-
terlock device must be capable of being preset ((+—Pky—-oerty)) by the
manufacturer ( (—at—any—fait tevetl from 02 through 09 g/21 0 B+AL
(111 r B NNE ~/270AT DN Th PN RTINS B=T-NE i ARy £ BN PNTONE I I RPN
\b/J.\_Au_) A= TITLTTONS \vAv e \j 10U 1T 11T Vi 1IITT (SRR @ [=] L_L_J.Ll\j A - AT J.\leJ.L_J.ULl
EERNE SN ale A~z 11 oo +h g mamrm Ao+ A A + 1 4 PN I I L A =
LT T [ S N WA Wy h A8 VJ.&/ I |0 i A g [(=xe] OCIT LW IO Y@ ¥ AW § & gy A8 LI_Y CIT \JJ.J.\jJ.Ll(_AL_J.LL\j A\ AW AW g = L_,
mHs%—be—7925—g%2%GL—BfA€T)) to an alcohol set point from .020 to .070
BrAC.

(2) The alcohol set point of each ignition interlock device must
be set at .020 BrAC, unless otherwise mandated by the originating
court.

(3) The capability to change ((£his—setting)) the set point must
be made secure((+)) by the manufacturer.

(4) The manufacturer must notifyv the impaired driving section in
writing within seven calendar days of installing an ignition interlock
device with an alcohol set point other than .020 BrAC.

(5) As used in this section, "alcohol set point" means the BrAC
level at which the ignition interlock device will prevent the operator
from starting the vehicle, and once the vehicle is started, the level
below which the operator must record a test.

[Statutory Authority: RCW 43.43.395, 46.37.005, and 46.04.215. WSR
12-17-153, § 204-50-070, filed 8/22/12, effective 10/1/12; WSR
10-24-074, § 204-50-070, filed 11/30/10, effective 1/1/11. Statutory
Authority: RCW 46.37.005 and 46.04.215. WSR 09-18-073, § 204-50-070,
filed 8/31/09, effective 10/1/09. Statutory Authority: RCW
46.61.688(2). WSR 05-17-065, § 204-50-070, filed 8/11/05, effective
9/11/05. Statutory Authority: RCW 46.04.215 and 46.37.005. WSR
99-01-156, § 204-50-070, filed 12/23/98, effective 1/1/99. Statutory
Authority: 1987 c 247. WSR 88-01-020 (Order 87-05-ESR), § 204-50-070,
filed 12/9/87.]

0OTs-3373.1
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AMENDATORY SECTION (Amending WSR 12-17-153, filed 8/22/12, effective
10/1/12)

WAC 204-50-110 Mandatory requirements for an ignition interlock
device. (1) Notwithstanding other provisions of this chapter, a cer-
tified ignition interlock device must:

(a) Be designed to permit a "restart" within two minutes of a
stall or when the ignition has been turned off, except a "restart"
will not be permitted during a violation reset condition.

(b) Automatically and completely purge residual alcohol before
allowing subsequent tests.

(c) Allow a minimum of 1500 ml or 1.5 L of breath for an accepta-
ble breath sample.

(d) Allow a minimum of three minutes and a maximum of six minutes
for random breath tests to be initiated prior to an indication of a
missed test and a violation reset. The device must be capable of noti-
fying the restricted driver of this time period. Acceptable forms of
notification are use of an indicator light, audible tone, voice modu-
lation and/or countdown timer.

(e) Be installed in such a manner that it will not interfere with
the normal operation of the vehicle after it has been started.

(f) Include a supply of two disposable mouth pieces upon instal-
lation, designed to minimize the introduction of saliva into an igni-
tion interlock device, and an additional mouth piece with every sixty
to sixty-five day calibration period.

(g) Have all primary components as identified by the impaired
driving section uniquely serial numbered, which includes, but may not
be limited to, the storage device, handset, and camera.

(h) Uniquely identify and record each time the vehicle is attemp-
ted to be started and/or started, the results of all tests, retests or
failures as being a malfunction of the device or from the operator not
meeting the requirements, how long the vehicle was operated, and any
indication of bypassing or tampering with the ignition interlock de-
vice, or tests.

(1) ((op—eor—Pbefore—June—3+6+—264+5+)) Require a restricted operator
to wait five minutes before attempting to start the vehicle a second
or third time and thirty minutes prior to the fourth or subsequent at-
tempts to initially start the vehicle when the initial start failure
occurs.

(7J) Require the operator of the vehicle to submit to a random re-
test within ten minutes of starting the vehicle. A random retest must
continue at variable intervals ranging from ten to forty-five minutes
after the previous retest for the duration of the travel. If a bypass
is recorded at start up, the random breath testing procedure will con-
tinue for the duration of travel.

(k) Be equipped with a method of immediately notifying law en-
forcement officers if a violation reset occurs from a random retest or
the result of the retest exceeds the lower of ((=825—¢/236%)) .020
BrAC or the alcohol concentration as prescribed by the originating
court or any disconnection of the ignition interlock device control
head for longer than one minute after vehicle start up. Acceptable
forms of notification are repeated honking of the vehicle's horn or
the use of an audible signaling device. Such notification may be disa-
bled only by switching the engine off, or by the achievement of a re-
test at a level the lower of ((=825—¢/236%)) .020 BrAC or the maximum
allowable alcohol concentration as set by the originating court.

(1) Enter into violation reset when the restricted operator has:
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(1) Recorded a random test failure;
(ii) Disconnected the control head after start up;
(11ii) Failed to submit to a random retest;

(iv) Failed to have the ignition interlock device serviced within
the time period described in this chapter.

(m) Enter into a lockout i1f a violation reset occurs unless the
vehicle is serviced at a mobile or fixed site service center by a cer-
tified technician where it will be calibrated, downloaded and the wir-
ing harness physically inspected within five days of when the viola-
tion reset occurred.

(n) When reasonably available, contain a digital image identifi-
cation device as prescribed in RCW 43.43.395. The digital image device
will not distract or impede the driver in any manner from safe and le-
gal operation of the vehicle and will:

(1) Encode a digital or photographic image of the vehicle driver
including the time, date and BrAC level of all breath attempts. All
images and data for a sixty-five day use period must be stored in the
device's memory to be downloaded and stored by the manufacturer for
three years.

(ii) Capture a digital image or photograph of the driver:

(A) Within five seconds after starting the vehicle.

(B) Upon initial notification that a random retest is required.

(C) When a violation reset condition is initiated.

(D) Randomly at the discretion of the manufacturer.

(iii) Produce a digital image, identifiable verification or a
photograph of the restricted driver in all lighting conditions; ex-
treme brightness, darkness and low light conditions.

(2) The digital image identification device reference in subsec-
tion (1) (n) of this section and RCW 43.43.395 is considered reasonably
available in the area of Washington state. The digital image identifi-
cation device must be incorporated into:

(a) Any new ignition interlock device installation and any user
in violation of RCW 46.20.720(4) by January 1, 2013.

(b) Any ignition interlock device issued to a user under a five
or ten year restriction by June 10, 2013.

(c) All ignition interlock devices by June 10, 2015.

(3) The manufacturer, vendor, ignition interlock technician or
service center shall notify the originating court (if any) of such vi-
olation reset conditions within five days of servicing the ignition
interlock device in a format acceptable to the originating court. The
manufacturer, vendor or service center must provide notification to
DOL and impaired driving section in an acceptable electronic format
should DOL or impaired driving section promulgate rules requiring such
notification of a violation reset condition.

(4) In addition to any other information required by DOL, the im-
paired driving section, or by an originating court, all reports to
DOL, the impaired driving section or to an originating court concern-
ing a particular ignition interlock device must include:

(a) The full name, address, and driver's license number of the
restricted operator, lessee, and registered owner;

(b) The vehicle license registration number of the single vehicle
in which the ignition interlock device was installed;

(c) The unique serial number of the ignition interlock device;
and

(d) The toll free telephone number, and certification number of
the installing service center and ignition interlock technician who
installed and prepared the report for the ignition interlock device.
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(5) As used this section, "initial start failure" means the fail-
ure of the vehicle to start following the introduction of a breath
sample into an ignition interlock device when an operator is attempt-
ing to start a vehicle with an alcohol concentration equal to or high-
er than .020 BrAC or a level ordered by the originating court.

[Statutory Authority: RCW 43.43.395, 46.37.005, and 46.04.215. WSR
12-17-153, § 204-50-110, filed 8/22/12, effective 10/1/12; WSR
10-24-074, § 204-50-110, filed 11/30/10, effective 1/1/11. Statutory
Authority: RCW 46.37.005 and 46.04.215. WSR 09-18-073, § 204-50-110,
filed 8/31/09, effective 10/1/09. Statutory Authority: RCW
46.61.688(2). WSR 05-17-065, § 204-50-110, filed 8/11/05, effective
9/11/05. Statutory Authority: RCW 46.04.215 and 46.37.005. WSR
99-01-156, § 204-50-110, filed 12/23/98, effective 1/1/99. Statutory
Authority: 1987 c 247. WSR 88-01-020 (Order 87-05-ESR), § 204-50-110,

filed 12/9/87.]
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