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WSR 21-21-089
PROPOSED RULES

BELLINGHAM TECHNICAL COLLEGE
[Filed October 19, 2021, 10:52 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-18-085.

Title of Rule and Other Identifying Information: Amendments to
WAC 495B-121-250, 495B-121-380, and 495B-121-390 to ensure the college
is in compliance with recent federal caselaw, update appeal procedure,
and add an invalidation provision.

Hearing Location(s): On November 30, 2021, at 11:00 a.m., at Bel-
lingham Technical College, College Services, Room 215, 3028 Lindbergh
Avenue, Bellingham, WA 98225. Join Zoom meeting, https://btc-
tech.zoom.us/j/81147516935, Meeting ID 811 4751 6935, One tap mobile,
+12532158782,,811475169354%# US (Tacoma), +12063379723,,81147516935# US
(Seattle).

Date of Intended Adoption: December 9, 2021.

Submit Written Comments to: Ronda Laughlin, 3028 Lindbergh Ave-
nue, Bellingham, WA 98225, email rlaughlin@btc.edu, fax 360-752-7134,
by November 19, 2021.

Assistance for Persons with Disabilities: Contact Mary Gerard,
phone 360-752-8576, fax 360-752-7376, email ar@btc.edu, by November
19, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Changes to WAC 495B-121-380 are neces-
sary as the result of a federal district court decision in Massachu-
setts (Victim Rights Law Center et al. v. Cardona, No. 1:20-cv-11104,
2021 WL 3185743 (D. Mass. July 28, 2021)), which vacated the part of
34 C.F.R. § 106.45 (b) (6) (1) that prohibits a decision-maker from re-
lying on statements that are not subject to cross-examination during
the hearing. In accordance with the court's order, the United States
Department of Education (DOE) immediately ceased enforcement of the
part of 34 C.F.R. § 106.45 (b) (6) (1) regarding the prohibition against
statements not subject to cross-examination. Bellingham Technical Col-
lege's Title IX regulations (WAC 495B-121-380) must also be updated to
reflect this change.

Additional updates include clarification to the appeals procedure
(WAC 495B-121-390) and a new invalidation provision in WAC
495B-121-250.

Reasons Supporting Proposal: The new language ensures that Bel-
lingham Technical College is in compliance with recent federal caselaw
and subsequent changes adopted by DOE regarding the prohibition
against statements not subject to cross-examination (34 C.F.R. §
106.45 (b) (6) (1)) . Additional updates are necessary to clarify the ap-
peals procedure in WAC 495B-121-390 and to include a new invalidation
provision in WAC 495B-121-250.

Statutory Authority for Adoption: Chapter 34.05 RCW and RCW
28B.50.140(13); 20 U.S.C. § 1092 (f); Title IX of the Education Amend-
ments of 1972, 20 U.S.C. § 1681 et seq.

Rule is necessary because of federal law, and federal court deci-
sion, Victim Rights Law Center et al. v. Cardona, No. 1:20-cv-11104,
2021 WL 3185743 (D. Mass. July 28, 2021).

Name of Proponent: Bellingham Technical College, public and gov-
ernmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Michele Waltz, CS 201, 360-752-8440.
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A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
There are no costs imposed with the amendments to these rules.

This rule proposal, or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute
or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
if the rule is not adopted: Victim Rights Law Center et al.
v. Cardona, No. 1:20-cv-11104, 2021 WL 3185743 (D. Mass. Ju-
ly 28, 2021).

October 19, 2021
Ronda Laughlin
Executive Assistant
to the President

0TsS-3326.1

AMENDATORY SECTION (Amending WSR 21-07-085, filed 3/18/21, effective
4/18/21)

WAC 495B-121-250 General policies. (1) Bellingham Technical
College is an agency of the state of Washington and adheres to all lo-
cal, state, and federal laws. The college is obligated to demonstrate
respect for laws by cooperating in their enforcement.

(2) Bellingham Technical College cannot and will not establish
regulations that would abridge constitutional rights.

(3) Proper procedures are established to maintain conditions
helpful to the effective function of the college, to protect individu-
al students from unfair penalties, and to assure due process. Belling-
ham Technical College is granted the right by law to adopt rules to
govern its operations.

(4) If these rules are broken, the college has the right and the
obligation to take that action which is in the best interest of the
entire college.

(5) Bellingham Technical College reserves the right to impose the
provisions of this code and provide further sanctions before or after
law enforcement agencies, courts, or other agencies have imposed pen-
alties or otherwise disposed of a case. College hearings are not sub-
ject to challenge on the grounds that criminal or civil charges in-
volving the same incident have been dismissed or reduced or in which
the defendant has been found not guilty or otherwise not liable. In
addition, the college reserves the right to refer incidents to the ap-
propriate civilian authorities or law enforcement agencies.

(6) If any provision of this code is invalidated by court order
or operation of law, the affected provision of the code will no longer

apply.

[Statutory Authority: Chapter 34.05 RCW; and RCW 28B.50.140(13),; 20
U.S.C. § 1092(f); Title IX of the Education Amendments of 1972, 20
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U.S.C. § 1681 et seqg.; RCW 28B.50.130. WSR 21-07-085, § 495B-121-250,

filed 3/18/21, effective 4/18/21.]

OTsS-3307.1

AMENDATORY SECTION (Amending WSR 21-07-085, filed 3/18/21, effective
4/18/21)

WAC 495B-121-380 Evidence. The introduction and consideration
of evidence during the hearing is subject to the following procedures
and restrictions:

(1) Relevance: The committee chair shall review all questions for
relevance and shall explain on the record their reasons for excluding
any question based on lack of relevance.

(2) Relevance means that information elicited by the question
makes facts in dispute more or less likely to be true.

(3) Questions or evidence about a complainant's sexual predispo-
sition or prior sexual behavior are not relevant and must be excluded,
unless such question or evidence:

(a) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.
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+5))) No negative inference: The committee may not make an infer-

ence regarding responsibility solely on a witness's or party's absence
from the hearing or refusal to answer questions.

((#6)r)) (5) Privileged evidence: The committee shall not consider
legally privileged information unless the holder has effectively
waived the privilege. Privileged information includes, but is not
limited to, information protected by the following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;
(c) Privileges applicable to members of the clergy and priests;

(d) Privileges applicable to medical providers, mental health
therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic violence
advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

[Statutory Authority: Chapter 34.05 RCW; and RCW 28B.50.140(13),; 20
U.S.C. § 1092(f); Title IX of the Education Amendments of 1972, 20
U.S.C. § 1681 et seqg.; RCW 28B.50.130. WSR 21-07-085, § 495B-121-380,
filed 3/18/21, effective 4/18/21.]
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AMENDATORY SECTION (Amending WSR 21-07-085, filed 3/18/21, effective

4/18/21)

+23)) All parties, including the student conduct officer in their
capacity as a representative of the college, have the right to appeal
from the determination of responsibility and/or from a dismissal, in
whole or part, of a formal complaint during the investigative or hear-
ing process. Appeals must be in writing and filed with the president's
office within 21 days of service of the initial order or notice of
dismissal. Appeals must identify the specific findings of fact and/or
conclusions of law in the initial order or dismissal that the appeal-
ing party is challenging and must contain argument as to why the ap-
peal should be granted. Failure to file a timely appeal constitutes a
waiver of the right to appeal and the initial order or dismissal shall
be deemed final.

(2) Upon receiving a timely appeal, the president's office will
serve a copy of the appeal on all parties, who will have 10 days from
the date of service to submit written responses to the president's of-
fice addressing issues raised in the appeal. Failure to file a timely
response constitutes a waiver of the right to participate in the ap-
peal. Upon receipt of written responses, the president's office shall
serve copies of the response to the other parties.

(3) Parties receiving a copy of the responses shall have five
days in which to submit a written reply addressing issues raised in
the response to the president's office.

(4) The president or their delegate, based on their review of
parties' submissions and the hearing or investigative record, will de-
termine whether the grounds for appeal have merit, provide the ration-
ale for this conclusion, and state whether a dismissal if affirmed or
denied, or if the disciplinary sanctions and conditions imposed in the
initial order are affirmed, vacated, or amended, and, if amended, set
forth the new disciplinary sanctions and conditions.

(5) President's office shall serve the final decision on the par-
ties simultaneously.

(6) All administrative decisions reached through this process are
and may be judicially appealed pursuant to applicable provisions of
chapter 34.05 RCW including, but not limited to, the timelines set
forth in RCW 34.05.542. No decisions or recommendations arising from
this disciplinary procedure will be subiject to grievance pursuant to
any collective bargaining agreement.

[Statutory Authority: Chapter 34.05 RCW; and RCW 28B.50.140(13),; 20
U.S.C. § 1092(f); Title IX of the Education Amendments of 1972, 20
U.S.C. § 1681 et seqg.; RCW 28B.50.130. WSR 21-07-085, § 495B-121-390,
filed 3/18/21, effective 4/18/21.]
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