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OTS-3395.1

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-08-050 Brief adjudicative proceedings. (1) The univer-
sity will conduct brief adjudicative proceedings in accordance with
RCW 34.05.482 through 34.05.494, the provisions of which are hereby
adopted.

(2) Except as otherwise provided by rule or as determined in a
particular case by the university president (or designee), brief adju-
dicative proceedings shall be used to hear appeals of administrative
actions relating to the following matters:

(a) Parking and traffic citations;

(b) Outstanding student debts or employee overpayments;
(c) Student residency determinations;

(d) Library fines;

(e) Challenges to contents of student education records;
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(f) ((Fess)) Removal from student housing or denial of student
eligibility ((fer—partieipation)) Lo participate in ((uaiversity)) in-—
tercollegiate athletics;

(g) Student disciplinary action as defined under the student con-
duct code, except for a decision referring the matter to the student
conduct council, a decision imposing a sanction of conduct suspension
in excess of ten instructional days, or a decision imposing a sanction
of conduct expulsion; or

(h) Administrative decisions regarding mandatory tuition and/or
fee waivers.

(3) Brief adjudicative proceedings are informal hearings and
shall be conducted in a manner which will bring about a prompt and
fair resolution of the matter.

(4) The administrative record for brief adjudicative proceedings
shall consist of any documents regarding the matter that were consid-
ered or prepared by the presiding officer for the brief adjudicative
proceeding or by the reviewing officer for any review. Such records
shall be maintained as the official record of the proceedings.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-08-050, filed 11/23/15, effective 12/24/15. Statutory
Authority: RCW 28B.35.120(12). WSR 91-22-037 (Order CWU AO 68), §
106-08-050, filed 10/31/91, effective 12/1/91.]

0TS-3396.3

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-010 Definitions. The following definitions shall
apply for purposes of this student conduct code:

(1) Adwvisor of choice. The "advisor of choice" is the person se-—
lected by a complainant or respondent to provide informal advice and
support at any stage of a disciplinary proceeding under this student
code. Except as otherwise provided in these rules, the role of the ad-
visor of choice does not include representation of a party.

(2) Complainant. A "complainant" for purposes of this student
code means any person who is the alleged victim or target of prohibi-
ted student conduct, whether or not such person has made an actual
complaint.

((r)) (3) Conduct officer. The "conduct officer" or "student
conduct officer" is the university official designated by the univer-
sity to be responsible for initiating disciplinary action for alleged
violations of this code.

((>)) (4) Conduct review officer. The "conduct review officer"
is the university official designated by the university to hear ap-
peals of disciplinary action conducted as brief adjudicative proceed-
ings and to enter final decisions in proceedings heard by the student
conduct council.

((4y)) (5) Consent. The term "consent" for purposes of this code
means knowing, voluntary, and clear permission and agreement, by ac-
tual words or conduct, to engage (or to continue engaging) in sexual
activity. A person may be incapable of giving consent, or of diminish-
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ed capacity to consent, by reason of age, threat or intimidation, lack
of opportunity to consent, physical or mental impairment, drug or al-
cohol consumption, unconsciousness, or other cause. A person engages
in nonconsensual sexual activity if the person knows, or reasonably
should know, that the other person is of diminished capacity to con-
sent or has in any way manifested lack of consent. Intoxication is not
a defense against allegations of nonconsensual sexual activity.

(6) Day. The term "day," unless otherwise qualified, means "cal-
endar day." The qualified term "instructional day" means any day with-
in an academic term that the university is open for business, exclud-
ing weekends and holidays.

((#5>)) (7) Dean of student success. The term "dean" or "dean of
student success" means the chief student affairs officer of the uni-
versity and includes any acting or interim dean designated by the
president to perform the functions and duties of the dean under this
student code.

((#6))) (8) Disciplinary action. The term "disciplinary action"
means the decision of the designated university official regarding al-
leged violations of the student code and includes any disciplinary
sanction imposed for such violations. Disciplinary action does not in-
clude a summary suspension.

((+)) (9) Filing and service.

(a) Filing. The term "filing" means the delivery to the designa-
ted university official of any document that is required to be filed
under this code. A document is filed by hand delivering it or by mail-
ing it to the university official (or the official's assistant) at the
official's office address. Filing is complete upon actual receipt dur-
ing office hours at the office of the designated official.

(b) Service. The term "service" means the delivery to a party of
any document that is required to be served under this code. A document
is served by hand delivering it to the party or by mailing it to the
party's address of record. Service is complete when the document is
hand delivered or actually deposited in the mail.

(c) Electronic filing and service. Unless otherwise provided,
filing or service may be accomplished by electronic mail.

((#8F)) (10) Party. A "party" to a disciplinary proceeding under
this code includes the student conduct officer and the student re-
spondent, as well as any complainant in a proceeding involving allega-
tions of sexual misconduct or discriminatory harassment.

((#5¥)) (11) Preponderance of evidence. The term "preponderance
of the evidence" is a standard of proof requiring that facts alleged
as constituting a violation of this code must be proved on a more
likely than not basis.

((H4H8))) (12) Respondent. A "respondent" is a student against
whom disciplinary action is initiated.

((++r)) (13) Service. See "Filing and service."

((3+2r)) (14) Student. The term "student" includes all persons
taking courses at or through the university, whether on a full-time or
part-time basis, and whether such courses are credit courses, noncre-
dit courses, online courses, or otherwise. The term includes prospec-
tive students who have been accepted for admission or registration,
currently enrolled students who withdraw before the end of a term, and
students, including former students, who engage in prohibited conduct
between terms of actual enrollment or before the awarding of a degree
or other certificate of completion.

((+3>)) (15) University premises. "University premises” shall
include all campuses and electronic presences of the university, wher-
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ever located, and includes all land, buildings, facilities, vehicles,
equipment, computer systems, web sites, and other property owned,
used, or controlled by the university.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-010, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-020 Prohibited student conduct. Prohibited student
conduct includes engaging in, attempting to engage in, or encouraging
or assisting another person to engage in, any of the conduct set forth
in this section. As applicable, the term "conduct" includes acts per-
formed by electronic means. The term "includes" or "including" as used
in this section means "without limitation."

(1) Academic dishonesty. The term "academic dishonesty" for pur-
poses of this student code includes cheating, plagiarism, and fabrica-
tion. Nothing in this student code shall be construed as limiting the
authority of faculty and academic administrators to assign academic
consequences for these or other forms of academic misconduct.

(a) Cheating. Cheating includes any attempt to give or obtain un-
authorized assistance relating to the completion of an academic as-
signment, including collaboration without authority.

(b) Plagiarism. Plagiarism includes taking and using as one's
own, without proper attribution, the ideas, writings, or work of an-
other person in completing an academic assignment. Prohibited conduct
may also include the unauthorized submission for credit of academic
work that has been submitted for credit in another course.

(c) Fabrication. Fabrication includes falsifying data, informa-
tion, or citations in completing an academic assignment and also in-
cludes providing false or deceptive information to an instructor con-
cerning the completion of an academic assignment.

(2) Alcohol, drug, and tobacco violations.

(a) Alcohol. An "alcohol violation" includes using, possessing,
delivering, selling, or being under the influence of any alcoholic
beverage, except as permitted by law and applicable university poli-
cies.

(b) Cannabis/marijuana. A "cannabis" or "marijuana violation" in-
cludes using, possessing, delivering, selling, or being under the in-
fluence of ((marijwans)) cannabis or the psychoactive compounds found
in ((marijware)) cannabis and intended for human consumption, regard-
less of form. While state law permits the recreational use of marijua-
na, federal law prohibits any possession or use of marijuana on uni-
versity premises or in connection with university activities.

(c) Drug. A "drug violation" includes using, possessing, deliver-
ing, selling, or being under the influence of any legend drug, includ-
ing anabolic steroids, androgens, or human growth hormones as defined
in chapter 69.41 RCW, or any other controlled substance under chapter
69.50 RCW, except as prescribed for a student's use by a licensed
practitioner. The abuse, misuse, or unlawful sale or distribution of
prescription or over-the-counter medications may also constitute a
drug violation.

(d) Tobacco. A "tobacco violation" means smoking or using tobacco
products, electronic smoking devices (including e-cigarettes and vape
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pens), or other smoking devices in any area of university premises
where smoking or tobacco use is prohibited in accordance with public
law and university policy.

(3) Disruptive or obstructive conduct. The term "disruptive (('—e=
L)) or obstructive conduct" means conduct, not protected by law, that
interferes with, impedes, or otherwise unreasonably hinders the normal
teaching, learning, research, administrative, or other functions, pro-
cedures, services, programs, or activities of the university. The term
includes disorderly conduct, breach of the peace, violation of local
or university noise policies, lewd or obscene conduct, obstruction of
pedestrian or vehicular traffic, tampering with student election pro-
cesses, or interfering with the orderly conduct of university investi-
gations or disciplinary proceedings, including interfering with or re-
taliating against any witness, party, or other participant.

(4) Ethics wviolations. An "ethics violation" includes the breach
of any applicable code of ethics or standard of professional practice
governing the conduct of a profession for which the student is study-
ing to be licensed or certified. The term also includes the violation
of any state law or university policy relating to the ethical use of
university resources.

(5) Failure to comply. The term "failure to comply" means refus-
ing to obey the lawful directive of a university official or author-
ized university body, including a failure to identify oneself upon re-
quest, refusing to comply with a disciplinary sanction, or violating
any no-contact or other protective order.

(6) False or deceptive conduct. The term "false((*—-ex—")) or de-
ceptive conduct" means dishonest conduct (other than academic dishon-
esty) that includes forgery, altering or falsifying of university re-
cords, furnishing false or misleading information to the university,
falsely claiming an academic credential, or falsely accusing any per-
son of misconduct.

(7) Harassment. The term "harassment" or "discriminatory harass-—
ment" means unwelcome and objectively offensive conduct, including
verbal, nonverbal, or physical conduct, that is directed at a person
because of such person's protected status and that is sufficiently
((seriouws)) severe, pervasive, or persistent as to ((deay—eor—3imiE))
have the effect of denying, limiting, or unreasonably interfering with
the ability of a student to participate in or benefit from the univer-
sity's educational program, or that creates an intimidating, hostile,
or offensive environment for any campus community member (s). Protected
status includes a person's actual or perceived race, color, national
origin, gender, disability, or other status protected by law. See
"Sexual misconduct" for the definition of "sexual harassment."

(8) Hazing. "Hazing" includes any initiation into a student or-
ganization or any pastime or amusement engaged in with respect to such
an organization that causes or is likely to cause the destruction or
removal of public or private property or that causes or is likely to
cause bodily danger or physical harm, or serious mental or emotional
harm, to any student or other person.

(9) Personal offenses. The term "personal offense" is an offense
against the safety or security of any person and includes physical as-
sault, reckless endangerment, physical or verbal abuse, threats, in-
timidation, (( 7 j 7 j ~)) invasion of privacy,
or other similar conduct that harms any person, or that is reasonably
perceived as threatening the health or safety of any person, or that
has the purpose or effect of unlawfully interfering with any person's
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rights. The term includes personal offenses committed by electronic
means.

(10) Property violations. The term "property violation" includes
the theft, misappropriation, unauthorized use or possession, vandal-
ism, or other nonaccidental damaging or destruction of university
property or the property of another person. Property for purposes of
this subsection includes computer passwords, access codes, identifica-
tion cards, personal financial account numbers, other confidential
personal information, intellectual property, and university trade-
marks.

(11) Relationship wviolence. The term "relationship violence" in-
cludes "domestic violence" and "intimate partner violence."

(a) Domestic violence. The term "domestic violence" means the in-
fliction of physical harm, bodily inijury, or assault (or the objec-
tively reasonable fear of such harm, injury, or assault), or stalking,
perpetrated against a current or former spouse or intimate partner,
current or former cohabitant, a person with whom one shares a child in
common, or a person with whom one resides, including roommates.

(b) Intimate partner violence. The term "intimate partner vio-

lence," also known as dating violence, means the infliction of physi-
cal harm, bodily injury, or assault (or the objectively reasonable
fear of such harm, injury, or assault), or stalking, perpetrated by a

person against another with whom one is or has been in a social rela-
tionship of a romantic or intimate nature. The existence of such a re-
lationship will be determined based on consideration of the length of
the relationship, the type of relationship, and the frequency of in-
teraction between the persons involved in the relationship.

(12) Retaliation. The term "retaliation" means harming, threaten-
ing, intimidating, coercing, or taking adverse action of any kind
against a person because such person reported an alleged violation of
this code or other university policy, provided information about an
alleged violation, or participated as a witness or in any other ca-
pacity in a university investigation or disciplinary proceeding.

((=+2r)) (13) Safety violations. The term "safety violation" in-
cludes any nonaccidental conduct that interferes with or otherwise
compromises any university policy, equipment, or procedure relating to
the health, safety ((amd)), or security of the campus community, in-
cluding tampering with fire safety equipment and triggering false
alarms or other emergency response systems.

((#33y)) (14) Sexual misconduct. The term "sexual misconduct" in-
cludes "sexual harassment," "sexual ( (imtimidatrien)) exploitation,"
and "sexual violence."

(a) Sexual harassment. The term "sexual harassment" means unwel-
come and obijectively offensive conduct of a sexual nature, including
unwelcome sexual advances, requests for sexual favors, and other ver-
bal, nonverbal, or physical conduct of a sexual nature that is direc-
ted at a person because of such person's sex or gender and that is
sufflclently ( (serious—as—to—denyortimit—Pbased—on——sexs)) severe,
pervasive, or persistent as to have the effect of denying, limiting,
or unreasonably interfering with the ability of a student to partici-
pate in or benefit from the university's educational program, or that
creates an intimidating, hostile, or offensive environment for any
campus community member (s) .

(b) Sexual ((1ﬂ%&m&d&%&eﬂ)
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advantage of another, without consent, for the gratification of one-

self or any third person(s). The term includes voyeurism, indecent ex-
posure, ((e¥)) the nonconsensual recording of nudity or sexual activi-

ty ((e¥)) where there is a reasonable expectation of privacy (or the
nonconsensual distribution of such recording), inducing another person
to engage in sexual activity for payment or other benefit, and know-

ingly exposing another to a sexually transmitted infection. ((SEatkars
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4 " 11 11
4+4))) includes "nonconsensual sexual contact" and "nonconsensual

sexual intercourse."

(1) Nonconsensual sexual contact. The term "nonconsensual sexual
contact" means any nonaccidental touching (including touching with any
object) of the intimate parts of another person's body, clothed or un-
clothed, including a person's mouth, breasts, genital area, and but-
tocks, without the consent of the other person. The term also includes
nonconsensual touching in a sexual manner of one's own intimate body
parts, nonconsensual touching of another with one's own intimate body
parts, removing another person's clothing without consent, or inducing
a person without consent to touch their own or another person's inti-
mate body parts.

(1i) Nonconsensual sexual intercourse. The term "nonconsensual
sexual intercourse" includes any penetration, however slight, with any
body part or obiject, of another person's mouth, vagina, or anus with-
out the consent of the other person. The term also includes nonconsen-
sual oral sex, with or without penetration.

(15) Stalking. The term "stalking," including cyberstalking,
means a course of conduct, directed at a specific person, that in-
volves repeatedly contacting, harassing, or following the person for
no legitimate purpose, causing the person to have the same fear for
the person's safety, the safety of others, or the security of property
that a reasonable person in the same situation would experience under
all the circumstances.

(16) Unauthorized access. The term "unauthorized access" means
gaining entry without permission to any restricted area or property of
the university or the property of another person, including any fa-
cility, computer system, email account, or electronic or paper files.
Unauthorized access includes computer hacking and the unauthorized
possession or sharing of any restricted means of gaining access, in-
cluding keys, keycards, passwords, or access codes.

((H+5))) (17) University policy violations. The term "policy vio-
lation" means the violation of any ((apptieabte—daw—o¥)) university
policy or applicable law governing the conduct of students as members
of the university community, including university policies governing
nondiscrimination, alcohol and drugs, computer use, copyright, campus
health and safety, and parking and traffic.
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((46))) (18) Weapons violations. A "weapons violation" includes
the possession, display, or use of any firearm, explosive, dangerous
chemical, knife, or other instrument capable of inflicting serious
bodily harm in circumstances that are reasonably perceived as causing
alarm for the safety of any person. The term "weapons violation™ in-
cludes any threat to use a weapon to harm any person and the use of
any fake weapon or replica to cause the apprehension of harm. The term
further includes the possession on university premises of any firearm
or other dangerous weapon in violation of public law or university
policy, but does not include the lawful possession of any personal
protection spray device authorized under RCW 9.91.160.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-020, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-030 Disciplinary sanctions. The university may im-
pose any of the following disciplinary sanctions for violations of
this student code. Violations must be proved by a preponderance of the
evidence.

(1) Conduct reprimand. A "conduct reprimand" is a written notice
formally censuring a student for a student code violation and provid-
ing notice that a repeated violation will subject the student to more
severe disciplinary action.

(2) Conduct probation.

(a) The term "conduct probation”" means a specified period of time
during which a student's continued enrollment will be conditioned on
the student's compliance with specified requirements or restrictions.
The probation may be for a limited term or may extend for the duration
of the student's attendance at the university, depending on the nature
and seriousness of the code violation(s). The sanction of conduct pro-
bation may be imposed in the form of a deferred suspension.

(b) Conditions placed on a student's continued enrollment may in-
clude, without limitation, any one or more of the following require-
ments or restrictions:

(i) Compliance with applicable standards of conduct under the
student code and university policies;

(ii) Restitution, defined as payment of compensation for damage
or loss caused to the university or any person as a result of the stu-
dent's misconduct, or the assessment of such fines as may be author-
ized under specific university policies for violations of those poli-
cies;

(iii) Restrictions on the student's contact with specified indi-
viduals or groups, which may include an order that the student refrain
from having any communication with the specified persons;

(iv) Restrictions on the student's access to specified university
premises and/or limitations on the student's participation in univer-
sity activities, which may include removal from or reassignment of
student housing or denial of eligibility to participate in intercolle-
giate athletics;

(v) A requirement that the student receive education or partici-
pate in training relating to the student's misconduct, which may in-
clude other educational sanctions assigned for the purpose of facili-
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tating student development and learning as deemed appropriate to the
offense;

(vi) A requirement that the student be professionally evaluated
by a qualified health care provider who is approved by the university
and who is authorized by the student to discuss the evaluation with
designated university officials, together with a requirement that the
student comply with treatment recommendations relating to the stu-
dent's ability to maintain appropriate standards of conduct.

(c) A student's failure to comply with the conditions of the con-
duct probation may result in further disciplinary action including,
but not limited to, disciplinary suspension or permanent dismissal.

(3) Conduct suspension. A "conduct suspension" means a temporary
dismissal from the university and the suspension of student status for
a specified period of time with no refund of tuition or fees. Reenr-
ollment following a disciplinary suspension may be conditioned on any
of the requirements or restrictions that may apply to a conduct proba-
tion.

(4) Conduct dismissal. The term "conduct dismissal" means perma-
nent expulsion from the university with no refund of tuition or fees
and may include an order trespassing the student from university prem-
ises. A sanction of conduct dismissal shall be recorded on the stu-
dent's academic transcript.

(5) Other sanctions. The following additional sanctions for stu-
dent code violations may be imposed as required or permitted by law or
university policy.

(a) Athletics eligibility. A student athlete found in violation
of WAC 106-125-020 (2) (c), relating to drug violations, shall be in-
eligible to participate in university athletics pursuant to RCW
69.41.340. Eligibility to participate in intercollegiate athletics may
be denied based on violations of other student conduct prohibited un-
der WAC 106-125-020.

(b) ((Parental)) Parent/gquardian notification. The university re-
serves the right to inform a student's parent(s) or legal guardian(s)
of the student's misconduct to the extent permitted by applicable law.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-030, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-040 Disciplinary action—Initiation. (1) The stu-
dent conduct officer will initiate disciplinary action by serving the
student respondent with written notice of an initial disciplinary
meeting. The notice shall briefly describe the factual allegations or
the issues involved, the specific conduct code provision(s) the re-
spondent is alleged to have violated, and the range of possible sanc-
tions for such violations(s).

(2) At the disciplinary meeting, the student conduct officer will
review the allegations with the respondent and will afford the re-
spondent an opportunity to respond. If the respondent fails to attend
or participate in the meeting, the conduct officer may take discipli-
nary action based on the available information.

Certified on 3/10/2022 [ 9 ] WSR 22-06-018



Washington State Register WSR 22-06-018

(3) In a proceeding involving allegations of sexual misconduct or
discriminatory harassment, the student conduct officer prior to taking
disciplinary action will afford the complainant an opportunity to dis-
cuss the results of any investigation and the possible sanctions
and/or conditions that could be imposed for the complainant's protec-
tion if the sexual misconduct or discriminatory harassment allegations
are found to be substantiated.

(4) The student conduct officer may take any of the following
disciplinary actions:

(a) The conduct officer may dismiss the proceeding upon finding
the allegations to be unsubstantiated and after providing any appro-
priate counseling or warnings. Such action shall be final and not sub-
ject to appeal or further review, except as provided in proceedings
involving allegations of sexual misconduct or discriminatory harass-
ment.

(b) If the allegations are found to be substantiated, the conduct
officer may impose any of the disciplinary sanctions authorized under
WAC 106-125-030. Such sanction(s) shall be subject to review on appeal
as provided in this student code.

(c) The conduct officer may refer the matter for disciplinary ac-
tion by the student conduct council. Such referral shall be in writ-
ing, to the attention of the dean of student success, with a copy
served on the respondent (and any complainant in a proceeding involv-
ing allegations of sexual misconduct or discriminatory harassment).
The decision to refer shall not be subject to appeal or further re-
view.

(5) Within ((few)) 10 days of the initial disciplinary meeting,
the conduct officer will serve the respondent (and any complainant in
a proceeding involving sexual misconduct or discriminatory harassment
allegations) with a written decision either dismissing or referring
the matter or imposing disciplinary sanctions. If sanctions are im-
posed, the written decision will specify the conduct code provision(s)
found to have been violated, will describe the facts and conclusions
supporting the sanction(s), and will provide notice of any appeal
rights.

(6) In a proceeding involving sexual misconduct or discriminatory
harassment allegations, the decision will state whether such allega-
tions were substantiated and will describe any sanctions or conditions
imposed for the complainant's protection. The copy of the decision
provided to a complainant will be redacted as needed to exclude any
confidential student information not relating to the sexual misconduct
or discriminatory harassment allegations.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-040, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-045 Appeal and review procedures—General. The fol-
lowing general rules apply to appeals or requests for further adminis-
trative review of disciplinary action at any stage of a student disci-
plinary proceeding.
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(1) Parties. The parties to an appeal or review proceeding shall
be the respondent, any complainant in a proceeding involving sexual
misconduct or discriminatory harassment allegations, and the student
conduct officer.

(2) Filing of appeals.

(a) Appeal periods. An appeal or request for review of discipli-
nary action must be filed with the designated university official
within the applicable time period as further specified in these rules.

(b) Contents of appeal. A party's written notice of appeal or re-
quest for review must explain why the party disagrees with the disci-
plinary decision and what relief or remedy the party is requesting.
The appeal or request for review must address one or more of the fol-
lowing grounds:

(1) Insufficient evidence. The disciplinary action taken was not
supported by a preponderance of the evidence.

(11i) New evidence. New evidence not available at the time the
disciplinary action was taken should result in a different outcome.

(iii) Procedural or other error. The disciplinary action was tak-
en in violation of prescribed procedures or was based on an erroneous
interpretation or application of the student conduct code.

(iv) Disproportionate outcome. The disciplinary action taken was
not proportionate to the student conduct violation(s) alleged.

(c) Failure to appeal. The failure of a party to file a timely
appeal or request for review at any stage of the proceeding waives
that party's right to appeal. However, in a proceeding involving sexu-
al misconduct or discriminatory harassment allegations, if any party
appeals, the university official receiving the appeal or request for
review will notify the other parties and will afford each party the
opportunity to participate in the appeal or review proceeding.

(3) Effect of appeal - Stay. The implementation of disciplinary
action imposing a conduct suspension of any length ((er—mpesing—a)).,
removal from student housing, or conduct expulsion shall be stayed
pending the time for filing an appeal and the conclusion of discipli-
nary proceedings. Other disciplinary sanctions shall not be stayed.

(4) Reviewing authority.

(a) Appeals of disciplinary action taken by the student conduct
officer will be heard by the conduct review officer or student conduct
council as further provided in these rules.

(b) Appeals of disciplinary action taken by the conduct review
officer in a brief adjudicative proceeding will be heard by the dean
of student success (or designee) as further provided in these rules.

(c) Appeals of disciplinary action ((xecemmended)) imposed by the
student conduct council will be heard by the conduct review officer as
further provided in these rules.

(5) Ex parte communications. Reviewing authorities (the conduct
review officer, student conduct council members, and the dean) may not
communicate with any of the parties regarding an appeal without pro-
viding notice and an opportunity for all parties to participate.

(6) Disqualification. Reviewing authorities may not participate
in a proceeding in which they:

(a) Are a complainant or witness;

(b) Have a direct or personal interest, prejudice, or bias; or

(c) Have previously acted in the same proceeding in another ca-
pacity.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-045, filed 11/23/15, effective 12/24/15.]
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AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-050 Disciplinary action—Appeals. (1) Respondent.
The student respondent may appeal the disciplinary action of the stu-
dent conduct officer in accordance with the following rules:

(a) The respondent may appeal disciplinary action imposing a con-
duct reprimand, conduct probation, ((e¥)) conduct suspension not in
excess of ((¥ern)) 10 days, removal from student housing, or denial of
eligibility to participate in intercollegiate athletics by filing a
written notice of appeal with the conduct review officer within
((#er)) 10 days of service of the disciplinary decision.

(b) The respondent may appeal disciplinary action imposing a con-
duct suspension in excess of ((¥er)) 10 days or a conduct dismissal by
filing a written notice of appeal with the conduct review officer
within ((&wernty)) 20 days of service of the disciplinary decision.

(2) Complainant. The complainant in a proceeding involving sexual
misconduct or discriminatory harassment allegations may appeal the
disciplinary action of the student conduct officer with respect to
such allegations in accordance with the following rules:

(a) The complainant may appeal disciplinary action dismissing the
proceeding or imposing a conduct reprimand, conduct probation, or con-
duct suspension not in excess of ((fer)) 10 days by filing a written
notice of appeal with the conduct review officer within ((fen)) 10
days of service of the disciplinary decision.

(b) The complainant may appeal disciplinary action imposing a
conduct suspension in excess of ((fen)) 10 days or a conduct dismissal
by filing a written notice of appeal with the conduct review officer
within ((&wernty)) 20 days of service of the disciplinary decision.

(3) If no appeal is filed within the applicable time period, the
disciplinary action of the student conduct officer shall be final.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-050, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-055 Conduct review hearings—Initial decision. (1)
Conduct review officer - Authority.

(a) The conduct review officer will hear a respondent's appeal of
disciplinary action imposing a conduct reprimand, conduct probation,
((e¥)) conduct suspension not in excess of ((fer)) 10 days, removal
from student housing, or denial of eligibility to participate in in-
tercollegiate athletics.

(b) In a proceeding involving sexual misconduct or discriminatory
harassment allegations, the conduct review officer will hear a com-
plainant's appeal of disciplinary action dismissing the sexual miscon-
duct or discriminatory harassment allegations or imposing, with re-
spect to such allegations, a conduct reprimand, conduct probation, or
conduct suspension not in excess of ((ter)) 10 days.

(c) The conduct review officer shall have the same authority as
the student conduct officer to dismiss a proceeding, to impose a dis-
ciplinary sanction of conduct reprimand, conduct probation, or conduct
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suspension not in excess of ((¥er)) 10 days, or to refer the matter
for disciplinary action by the student conduct council.

(2) Appeal hearing. Appeals heard by the conduct review officer
will be conducted as informal administrative hearings consistent with
the rules for "brief adjudicative proceedings" under RCW 34.05.482 and
WAC 106-08-050. The review officer shall provide each party an oppor-
tunity to explain the party's view of the matter.

(3) Initial decision - Service.

(a) Within ((few)) 10 days of consideration of the appeal, the
conduct review officer will serve an initial decision upon the re-
spondent, the student conduct officer, and any complainant in a pro-
ceeding involving sexual misconduct or discriminatory harassment alle-
gations. The initial decision will explain the reasons for the deci-
sion and will provide notice of any right to request further adminis-
trative review.

(b) In a proceeding involving sexual misconduct or discriminatory
harassment allegations, the initial decision will explain the reasons
for modifying any disciplinary action taken with respect to such alle-
gations. The copy of the decision provided to a complainant will be
redacted as needed to exclude any confidential student information not
relating to the sexual misconduct or discriminatory harassment allega-
tions.

(c) A decision by the conduct review officer to refer the appeal
to the student conduct council is not subject to further administra-
tive review.

(4) Initial decision - Request for review. The respondent (or any
complainant in a proceeding involving sexual misconduct or discrimina-
tory harassment allegations) may request administrative review of the
initial decision by filing a written request for review with the dean
of student success within ((Ewerty—ere)) 21 days of service of the in-
itial decision. If no request for review is filed, the initial deci-
sion of the conduct review officer shall be final.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-055, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-060 Conduct review hearings—Review of initial deci-

sion. (1) Requests for review of the initial decision of the conduct
review officer will be heard by the dean of student success (or desig-
nee) . The dean shall have the same authority on review as the conduct

review officer to take disciplinary action.

(2) The dean will review the hearing record and will afford the
parties the opportunity to file written statements explaining their
views of the matter. The dean may make any inquiries necessary to as-
certain whether the proceeding should be referred to the student con-
duct council for a formal hearing.

(3) Within ((&wenty)) 20 days of the date for the parties to sub-
mit written statements, the dean will serve a written review decision
upon the respondent, the student conduct officer, and any complainant
in a proceeding involving sexual misconduct or discriminatory harass-
ment allegations. The review decision will explain the reasons for the
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decision and will provide a notice that judicial review may be availa-
ble.

(4) In a proceeding involving sexual misconduct or discriminatory
harassment allegations, the review decision will explain the reasons
for modifying any disciplinary action taken with respect to such alle-
gations. The copy of the decision provided to a complainant will be
redacted as needed to exclude any confidential student information not
relating to the sexual misconduct or discriminatory harassment allega-
tions.

(5) The review decision of the dean (or designee) shall be final.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-060, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-070 Student conduct council. (1) The student con-
duct council shall consist of three ((students—and—two—facglty members
o 1 o A Frrn N 1 £ T e+ £.-71 + 2 ot 1At o ~ A sz o~ v e~
=) - = C A8 1T OTIT (=8 b/ull - A J.\jJ.J.L_ [ S U R . CLIIT o OO TT TS [y ysw s [ ey J.(_A.&/LAJ.L__Y 11T TIT
heoara W 19 rmnee + 1 ol £ ~ooa ot N~ oo eV +r A~ 7 il ENEY PN IR
vy 10 J.J.UJ.\_AJ.Ll\j CTT i S i W i A oo Lo CTllTCT b/J.UJ. oo O A (&9 AW v, W T (& g = (_A.b/r/UJ.Ll
+ A + “an 1 1 NPT NN PRI ol SR NN LR A= atr 112 oAl A~ g
T A8 jawy CTT b/ull - LT (&AL W SR W § & B i W I CTT b/J.Uu A\ W g =) o COX T 15O TT A8 - u_)b/ - C 1V
v—by—stadent—goverament—and—thefaecutty senate)) university employees
appointed by the university president or president's designee. The

conduct council members will be ((randemly)) selected by the council
advisor subject to availability and qualification in accordance with
WAC 106-125-045(6). Additional ( (students—andfaeuttsy)) university em-
ployees may be selected to serve as alternate council members.

(2) The student conduct council shall elect a chair to preside
over the hearing, and the dean of student success shall appoint a non-
voting staff member as council advisor to convene and otherwise advise
and assist the council.

(3) The student conduct council will hear appeals of disciplinary
action imposing a conduct suspension in excess of ((¥er)) 10 days or a
conduct dismissal. The council will hear such other matters as may be
referred to the council by the student conduct officer, conduct review
officer, or dean of student success. The council shall have the au-

thority to ((recommend—dismissing)) dismiss a proceeding or to ((ree—
ommend—imposing)) impose any of the disciplinary sanctions under WAC

106-125-030.

(4) Proceedings of the student conduct council shall be governed
by the Administrative Procedure Act (chapter 34.05 RCW) and by the
model rules of procedure (chapter 10-08 WAC), as supplemented by these
rules.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-070, filed 11/23/15, effective 12/24/15.]
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AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-075 Student conduct council—Prehearing procedure.
(1) The conduct council chair or advisor shall cause all parties to be
served with written notice of the hearing not less than seven days in
advance of the hearing date, as further specified in RCW 34.05.434 and
WAC 10-08-040 and 10-08-045. The chair or adviser may shorten this no-
tice period if the parties agree, and may continue the hearing to a
later time for good cause shown.

(2) The conduct council chair, assisted by the council adviser,
is authorized to conduct prehearing conferences and to make prehearing
decisions concerning the forms and extent of any discovery, issuance
of protective orders, and similar procedural matters.

(3) The council chair or advisor may direct the parties prior to
the hearing to exchange lists of potential witnesses and copies of ex-
hibits that the parties reasonably expect to present to the council.
Failure to participate in good faith in such an exchange may be cause
for excluding from the hearing any witness or exhibit not disclosed.

(4) The council chair or advisor in advance of the hearing may
provide council members with copies of (a) any notice of disciplinary
action (or referral to the council) and (b) any notice of appeal filed
by the respondent (or any complainant). However, such "pleadings"
shall not be regarded as evidence of any facts they may allege.

(5) Any party may be accompanied at the hearing by ((a—rmeratter
rey)) an advisor of the party's choice. A respondent (or any complai-
nant) may be represented by an attorney at such party's own cost, but
will be deemed to have waived that right unless, at least four in-
structional days before the hearing, the attorney files and serves a
notice of appearance. If the respondent (or complainant) is represen-
ted by an attorney, the student conduct officer may be represented by
the university's assistant attorney general.

(6) The student conduct council may itself be advised in any pro-
ceeding by an independently assigned assistant attorney general who
shall have had no other involvement in the matter and who shall be ap-
propriately screened from any other assistant attorney general appear-
ing in the proceeding.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-075, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-080 Student conduct council—Hearing procedure. (1)
Upon the failure of any party to attend or participate in a hearing,
the student conduct council may either:

(a) Proceed with the hearing; or

(b) Serve an order of default in accordance with RCW 34.05.440.

(2) Council hearings shall be closed to the public, unless all
parties (including any complainant) agree on the record that all or
parts of the proceeding may be open. The council chair shall determine
any extent to which the hearing will be open. The chair may exclude
from the hearing any person who disrupts the proceeding.
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(3) The council advisor shall cause the hearing to be recorded
pursuant to RCW 34.05.449 by a method the advisor selects. Other re-
cording shall be permitted in accordance with WAC 10-08-190. The advi-
sor shall maintain the official record of the proceeding that is re-
quired by RCW 34.05.476. Such record shall be made available upon re-
quest for inspection and copying by any party to the extent permitted
by applicable laws.

(4) The council chair shall preside at the hearing and shall de-
cide procedural gquestions that arise during the hearing, except as
overridden by a majority vote of the council.

(5) The student conduct officer (or assistant attorney general)
shall present the case for imposing disciplinary sanctions and shall
bear the burden of establishing the alleged violations by a preponder-—
ance of the evidence.

(6) All testimony shall be given under oath or affirmation. Evi-
dence shall be admitted or excluded in accordance with RCW 34.05.452.

(7) The respondent and a complainant in any proceeding involving
sexual misconduct or discriminatory harassment allegations shall not
directly question or cross-examine one another. All questions shall be
directed to the council chair, who will act as an intermediary and
pose questions on behalf of the parties. The council chair may reframe
guestions as to form or exclude questions on the grounds of relevance
or privilege.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-080, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-085 Student conduct council— ( (Reecommended)) Initial
decision. (1) At the conclusion of the hearing, the student conduct
council shall permit the parties to make closing arguments in whatever
form the council wishes to receive them. The council may permit each
party to propose findings, conclusions, and/or a proposed decision for
its consideration.

(2) Within ((&wenty)) 20 days following the later of the conclu-
sion of the hearing or the receipt of closing arguments, the student
conduct council shall issue ((a—reecommended)) an initial decision in
accordance with RCW 34.05.461 and WAC 10-08-210. The ( (xrecommended))
decision shall contain findings on relevant issues of fact, conclu-
sions concerning which, if any, provisions of the student code were
found to be violated, and any ((reecemmended)) sanction(s) imposed. Any
findings based substantially on the credibility of evidence or the de-
meanor of witnesses shall be so identified.

(3) The council chair shall cause the ((rxecommended)) initial de-
cision to be served on the respondent, the student conduct officer,
and any complainant in a proceeding involving sexual misconduct or
discriminatory harassment allegations. In a proceeding involving sexu-
al misconduct or discriminatory harassment allegations, the decision
will state whether ((the—sexvatl-miseonduet)) such allegations were
substantiated and will describe any sanctions or conditions ( (xreecom—
mended) ) imposed for the complainant's protection. The copy of the de-
cision provided to a complainant will be redacted as needed to exclude
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any confidential student information not relating to the sexual mis-
conduct or discriminatory harassment allegations.

(4) The council advisor, upon receipt of a timely filed appeal,
shall promptly transmit the council's ((reecommended)) initial decision
and the record of the proceedings for review by the conduct review of-
ficer who shall enter a final decision. If no appeal is timely filed,
the initial decision of the student conduct council shall be the final
decision.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-085, filed 11/23/15, effective 12/24/15.]

AMENDATORY SECTION (Amending WSR 15-24-054, filed 11/23/15, effective
12/24/15)

WAC 106-125-090 Student conduct council—( (Rewiew)) Appeal of
( (recommended)) initial decision. (1) The ((recommended)) initial de-
cision of the student conduct council will be reviewed on appeal by
the conduct review officer. The conduct review officer shall have the
same authority on review as the student conduct officer to take disci-
plinary action.

(2) The review by the conduct review officer will be limited to
the hearing record made before the student conduct council. The con-
duct review officer will afford all parties the opportunity to file
written statements explaining why they agree or disagree with the
council's ((xeecommended)) initial decision. The conduct review officer
may notify the parties that the review will be limited to reviewing
the specific issues raised by the parties.

(3) The conduct review officer will serve a written decision upon
all parties (including the complainant in any proceeding involving
sexual misconduct or discriminatory harassment allegations) within
( (Ewenty)) 20 days of the date for the parties to submit written
statements. The decision will adopt or modify the conduct council's
( (recommended)) initial decision and will provide a notice that recon-
sideration and/or judicial review may be available.

(4) In a proceeding involving sexual misconduct or discriminatory
harassment allegations, the review decision will explain the reasons
for modifying any ((recemmended)) disciplinary action imposed with re-
spect to such allegations. The copy of the decision provided to a com-
plainant will be redacted as needed to exclude any confidential stu-
dent information not relating to the sexual misconduct or discrimina-
tory harassment allegations.

(5) The decision of the conduct review officer shall be final.

[Statutory Authority: RCW 28B.35.120 and chapter 34.05 RCW. WSR
15-24-054, § 106-125-090, filed 11/23/15, effective 12/24/15.]
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SUPPLEMENTAL TITLE IX STUDENT CONDUCT PROCEDURES

NEW SECTION

WAC 106-125-200 Order of precedence. This supplemental proce-
dure applies to allegations of sexual harassment subject to Title IX
jurisdiction pursuant to regulations promulgated by the United States
Department of Education. See 34 C.F.R. § 106 (the "Title IX Final
Rule"). To the extent these supplemental hearing procedures conflict
with the university's standard disciplinary procedures, WAC
106-125-005 through 106-125-090, these supplemental procedures shall
take precedence.

[]

NEW SECTION

WAC 106-125-201 Revocation by operation of law. If any portion
of the Title IX Final Rule is stayed or held invalid by a court of
law, then the invalidated elements of the policy will be deemed re-
voked as of the publication date of the opinion or order.

[]

NEW SECTION

WAC 106-125-205 Prohibited conduct under Title IX. Pursuant to
RCW 28B.35.120(12) and Title IX of the Education Act Amendments of
1972, 20 U.S.C. § 1681, the university may impose disciplinary sanc-
tions against a student who commits, attempts to commit, or aids,
abets, incites, encourages, or assists another person to commit, an
act(s) of "sexual harassment." For purposes of this supplemental pro-
cedure, "sexual harassment" encompasses the following conduct:

(1) Quid pro quo harassment. A student employee of the university
conditioning the provision of an aid, benefit, or service of the uni-
versity on an individual's participation in unwelcome sexual conduct.

(2) Hostile environment harassment. Hostile environment harass-—
ment, defined as unwelcome conduct that a reasonable person would find
to be so severe, pervasive, and objectively offensive that it effec-
tively denies a person equal access to the university's educational
programs or activities, or employment.

(3) Sexual assault. Sexual assault includes the following con-
duct:

(a) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
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penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(b) Nonconsensual sexual contact. Any actual or attempted sexual
touching, however slight, with any body part or object, by a person
upon another person that is without consent and/or by force. Sexual
touching includes any bodily contact with the breasts, groin, mouth,
or other bodily orifice of another individual, or any other bodily
contact in a sexual manner.

(c) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren and adopted children under
the age of 18.

(d) Statutory rape. Consensual sexual intercourse between someone
who i1is 18 years of age or older and someone who is under the age of
l6.

(4) Domestic violence. Domestic violence, defined as physical vi-
olence, bodily injury, assault, the infliction of fear of imminent
physical harm, sexual assault, or stalking committed by a person with
whom the victim shares a child in common, by a person who is cohabi-
tating with or has cohabitated with the victim as a spouse, by a per-
son similarly situated to a spouse of the victim under the domestic or
family violence laws of the state of Washington, or by any other per-
son against an adult or youth victim who is protected from that per-
son's acts under the domestic or family violence laws of the state of
Washington, RCW 26.50.010.

(5) Dating or intimate partner violence. Dating or intimate part-
ner, defined as physical violence, bodily injury, assault, the inflic-
tion of fear of imminent physical harm, sexual assault, or stalking
committed by a person:

(a) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(b) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(1) The length of the relationship;

(ii) The type of relationship; and

(iii) The frequency of interaction between the persons involved
in the relationship.

(6) Stalking. The term "stalking" means engaging in a course of
conduct directed at a specific person that would cause a reasonable
person to fear for such person's safety or the safety of others, or
suffer substantial emotional distress.

[]

NEW SECTION

WAC 106-125-210 Title IX jurisdiction. (1) This supplemental
procedure applies only if the alleged misconduct:

(a) Occurred in the United States;

(b) Occurred during a university educational program or activity;

(c) Meets the definition of sexual harassment as that term is de-
fined in this supplemental procedure; and
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(d) At the time of filing a formal complaint, the complainant was
participating or attempting to participate in the educational program
or activity.

(2) For purposes of this supplemental procedure, an "educational
program or activity" is defined as locations, events, or circumstances
over which the university exercised substantial control over both the
respondent and the context in which the alleged sexual harassment oc-
curred. This definition includes any building owned or controlled by a
student organization that is officially recognized by the university.

(3) Proceedings under this supplemental procedure must be dis-
missed if the decision maker determines that one or all of the re-
quirements of subsection (1) (a) through (d) of this section have not
been met. Dismissal under this supplemental procedure does not prohib-
it the university from pursuing other disciplinary action based on al-
legations that the respondent violated other provisions of the student
conduct code under WAC 106-125-020.

(4) If the student conduct officer determines the facts in the
investigation report are not sufficient to support Title IX jurisdic-
tion and/or pursuit of a Title IX violation, the student conduct offi-
cer will issue a notice of dismissal in whole or part to both parties
explaining why some or all of the Title IX claims have been dismissed.

[]

NEW SECTION

WAC 106-125-215 Initiation of discipline. (1) Upon receiving
the Title IX investigation report from the Title IX coordinator, the
student conduct officer will independently review the report to deter-
mine whether there are sufficient grounds to pursue a disciplinary ac-
tion against the respondent for engaging in prohibited conduct under
Title IX.

(2) If the student conduct officer determines there are suffi-
cient grounds to proceed under these supplemental procedures, the stu-
dent conduct officer will initiate a Title IX disciplinary proceeding
by filing a written disciplinary notice with the chair of the student
conduct council and serving the notice on the respondent and the com-
plainant, and their respective advisors. The notice must:

(a) Set forth the basis for Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Identify the range of possible sanctions that may be imposed
if the respondent is found responsible for the alleged violation(s);

(e) Explain that the parties are entitled to be accompanied by
their chosen advisors during the hearing and that:

(1) The advisors will be responsible for gquestioning all witness-
es on the party's behalf;

(ii) An advisor may be an attorney; and

(iii) The university will appoint the party an advisor of the
university's choosing at no cost to the party, if the party fails to
do so; and

(f) Explain that if a party fails to appear at the hearing, a de-
cision of responsibility may be made in their absence.

[]
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NEW SECTION

WAC 106-125-220 Student conduct council. For purposes of this
supplemental Title IX procedure, the student conduct council shall
consist of three university employees appointed by the university
president (or designee) in accordance with WAC 106-125-070. The uni-
versity may request an administrative law judge (ALJ) from the office
of administrative hearings or other trained hearing officer to serve
as the presiding officer in conducting the Title IX hearing.

[]

NEW SECTION

WAC 106-125-225 Prehearing procedure. (1) Upon receiving the
disciplinary notice, the chair of the student conduct council will
send a hearing notice to all parties, in compliance with WAC
106-125-075. In no event will the hearing date be set less than 10
days after the Title IX coordinator provided the final investigation
report to the parties.

(2) A party may choose to have an attorney serve as their advisor
at the party's own expense. This right will be waived unless, at least
five days before the hearing, the attorney files a notice of appear-
ance with the conduct council chair with copies to all parties and the
student conduct officer.

(3) In preparation for the hearing, the parties will have equal
access to all evidence gathered by the investigator during the inves-
tigation, regardless of whether the university intends to offer the
evidence at the hearing.

[]

NEW SECTION

WAC 106-125-230 Rights of parties. (1) The university's student
conduct council hearing procedures, WAC 106-125-075, 106-125-080, and
106-125-085, and this supplemental procedure shall apply equally to
all parties.

(2) The university bears the burden of offering and presenting
sufficient testimony and evidence to establish that the respondent is
responsible for a Title IX violation by a preponderance of the evi-
dence.

(3) The respondent will be presumed not responsible until such
time as the disciplinary process has been finally resolved.

(4) During the hearing, each party shall be represented by an ad-
visor. The parties are entitled to an advisor of their own choosing
and the advisor may be an attorney. If a party does not choose an ad-
visor, then the Title IX coordinator will appoint an advisor of the
university's choosing on the party's behalf at no expense to the par-

ty.
[]
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NEW SECTION

WAC 106-125-235 Evidence. The introduction and consideration of
evidence during the hearing is subject to the following procedures and
restrictions:

(1) The conduct council chair shall review all gquestions for
relevance and shall explain on the record the chair's reasons for ex-
cluding any question based on lack of relevance. Relevance means that
information elicited by the gquestion makes facts in dispute more or
less likely to be true.

(2) Questions or evidence about a complainant's sexual predispo-
sition or prior sexual behavior are not relevant and must be excluded,
unless such question or evidence:

(a) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(b) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.

(3) Unless this rule is abrogated by operation of law pursuant to
WAC 106-125-201, if a party or witness does not submit to cross-exami-
nation during the live hearing, the conduct council must not rely on
any statement by that party or witness in reaching a determination of
responsibility.

(4) Except as abrogated by operation of law pursuant to WAC
106-125-201, the conduct council may not make an inference regarding
responsibility solely on a witness's or party's absence from the hear-
ing or refusal to answer gquestions.

(5) The conduct council shall not consider legally privileged in-
formation unless the holder has effectively waived the privilege.
Privileged information includes, but is not limited to, information
protected by the following:

(a) Spousal/domestic partner privilege;

(b) Attorney-client and attorney work product privileges;

(c) Privileges applicable to members of the clergy and priests;

(d) Privileges applicable to medical providers, mental health
therapists, and counselors;

(e) Privileges applicable to sexual assault and domestic violence
advocates; and

(f) Other legal privileges identified in RCW 5.60.060.

[]

NEW SECTION

WAC 106-125-240 1Initial decision. (1) In addition to complying
with WAC 106-125-085, the student conduct council will be responsible
for conferring and drafting an initial decision that:

(a) Identifies the allegations of sexual harassment;

(b) Describes the grievance and disciplinary procedures, starting
with filing of the formal complaint through the determination of re-
sponsibility, including notices to parties, interviews with witnesses
and parties, site visits, methods used to gather evidence, and hear-
ings held;

(c) Makes findings of fact supporting the determination of re-
sponsibility;

Certified on 3/10/2022 [ 22 ] WSR 22-06-018



Washington State Register WSR 22-06-018

(d) Reaches conclusions as to whether the facts establish whether
the respondent is responsible for engaging in sexual harassment in vi-
olation of Title IX;

(e) Contains a statement of, and rationale for, the conduct coun-
cil's determination of responsibility for each allegation;

(f) Describes any disciplinary sanction or conditions imposed
against the respondent, if any;

(g) Describes to what extent, if any, complainant is entitled to
remedies designed to restore or preserve complainant's equal access to
the university's education programs or activities; and

(h) Describes the appeal process for review of the conduct coun-
cil's decision by the university's conduct review officer under WAC
106-125-090.

(2) The conduct council chair will serve the initial decision on
the parties simultaneously.

[]

NEW SECTION

WAC 106-125-245 Appeal of initial decision. (1) The parties
shall have the right to appeal the initial decision of the student
conduct council in accordance with the appeal procedures and timelines
under WAC 106-125-045.

(2) The initial decision of the student conduct council shall be
reviewed on appeal by the conduct review officer in accordance with
this section and the appeal procedures under WAC 106-125-090.

(3) The conduct review officer will prepare a written review de-
cision determining whether the grounds for appeal have merit, provid-
ing the rationale for this conclusion, and determining whether the
disciplinary sanction(s) and condition(s) imposed in the initial deci-
sion are affirmed, vacated, or modified, and, if modified, setting
forth any new disciplinary sanction(s) or condition(s).

(4) The conduct review officer shall serve the conduct review de-
cision on the parties simultaneously.

(5) The decision of the conduct review officer shall be final.

[]
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