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WSR 22-07-022
EXPEDITED RULES

DEPARTMENT OF AGRICULTURE
[Filed March 9, 2022, 10:43 a.m.]

Title of Rule and Other Identifying Information: Chapter 16-565
WAC, Washington cranberry commission.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: This rule making amends the Washington
cranberry commission marketing order by: (1) Removing term limits from
board member term of office; (2) updating public disclosure rules to
implement the provisions of RCW 42.56.120; and (3) clarifying language
regarding research funded by the commission.

Reasons Supporting Proposal: The changing cranberry industry in
Washington and additional state requirements on commission board mem-
bers make it difficult to seat a board each year. Removing term limits
will enable the Washington cranberry commission to retain board mem-
bers who have served more than two full, consecutive, three-year terms
and will provide continuity and the leadership necessary to carry out
the purposes of the marketing order. RCW 42.56.120 requires rule mak-
ing regardless of whether the commission proposes to charge actual
costs for producing public records, charge in accordance with the
statutory schedule, or waive fees for producing public records. Under
RCW 42.56.120, to charge statutory fees the commission must adopt a
rule declaring that charging actual costs would be unduly burdensome.
Clarifying the language regarding research allows the commission to
contract with other researchers if the Washington State University
does not have the staff available to conduct the research.

Statutory Authority for Adoption: RCW 15.65.047.

Statute Being Implemented: Chapter 15.65 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Washington cranberry commission, governmental.

Name of Agency Personnel Responsible for Drafting: Megan Finken-
binder, 1111 Washington Street S.E., Olympia, 360-902-2043; Implemen-
tation and Enforcement: Jack Stein, 1111 Washington Street S.E., Olym-
pia, 360-902-2043.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Relates only to internal governmental operations that are not

subject to violation by a person.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: Using the expedited rule-making process
is appropriate because the subject matter does not rise to the impor-
tance of a referendum of affected producers.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Megan Fin-
kenbinder, Department of Agriculture, P.O. Box 42560, Olympia, WA
98504-2560, phone 360-902-2043, fax 360-902-2092, email
mfinkenbinder@agr.wa.gov, AND RECEIVED BY May 23, 2022.

March 9, 2022

Certified on 3/31/2022 [ 1 ] WSR 22-07-022



WSR 22-07-022

Washington State Register

Sandison

Derek TI.

Director

OTS-3655.1

filed 7/8/85)

(Amending WSR 85-15-018,

AMENDATORY SECTION

For the purpose of this

WAC 16-565-010 Definition of terms.

marketing order
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means the Washington Agricultural Enabling Act of 1961 or

"Act "
chapter 15.65 RCW.

means the state of Washington.

"Affected area”

means any person who produces cranberries in

"Affected producer"
the state of Washington,

in commercial guantities for fresh market,

or for sale to processors.

"Affected unit"

for processing,

net of cranberries.

(barrel)

means 100 pounds
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"Commercial guantity" means any cranberries produced for a mar-
ket, by a producer in any calendar vear.

"Cranberries" means and includes all kinds, varieties, and hy-
brids of "vaccinium macrocarpon" grown and marketed in the state of
Washington.

"Cranberry commodity board," hereinafter referred to as "board,"
means the commodity board formed under the provisions of WAC
16-565-020.

"Department" means the department of agriculture of the state of
Washington.

"Director" means the director of agriculture of the state of
Washington or his duly appointed representative.

"Disclosure" means inspection or copyving.

"Fiscal vyear" means the 12-month period beginning with September
1 of any year and ending with the last day of August following, both
dates being inclusive.

"Handler" means any person who acts as principal or agent or oth-
erwise in processing, selling, marketing, or distributing cranberries
not produced by the handler.

"Order" means marketing order.

"Person" means any person, firm, association, or corporation.

"Producer-handler" means any person who acts both as a producer
and as a handler with respect to cranberries. A producer-handler shall
be deemed to be a producer with respect to the cranberries which they
produce and a handler with respect to the cranberries which they han-
dle, including those they produced.

"Public records" include any writing containing information re-
lating to the conduct of government or the performance of any govern-
mental or proprietary function prepared, owned, used, or retained by
the commission regardless of physical form or characteristics.

"Sell" includes offer for sale, expose for sale, have in posses-
sion for sale, exchange, barter, or trade, other than those sold re-
tail by the producer.

"Substantial portion" means five percent or more.

[Statutory Authority: RCW 15.65.380. WSR 85-15-018 (Order 1864), §
16-565-010, filed 7/8/85. Statutory Authority: Chapter 15.65 RCW. WSR
80-13-037 (Order 1713), § 16-565-010, filed 9/12/80, effective
10/13/80.]

AMENDATORY SECTION (Amending WSR 00-10-023, filed 4/24/00, effective
5/25/00)

WAC 16-565-020 Cranberry commodity board. (1) Administration.
The provisions of this order and the applicable provisions of the act
shall be administered and enforced by the board as the designee of the
director.

(2) Board membership.

(a) The board shall consist of eight members. Seven members shall
be affected producers elected as provided in this section. The direc-
tor shall appoint one member who is neither an affected producer nor a
handler to represent the department and the public.

(b) For the purpose of nomination and election of producer mem-
bers of the board, the affected area shall be the state of Washington
and shall be divided into three representative districts as follows:
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District I shall have two board members, being Positions 1 and 2,
and shall comprise that portion of Pacific County lying south of the
Willapa River.

District II shall have four board members, being Positions 3, 4,
5, and 6, and shall comprise that portion of Pacific County and that
portion of Grays Harbor County lying between the Willapa River and the
Chehalis River.

District III shall have one board member, being Position 7, and
shall comprise the rest of the state.

(3) Board membership qualifications. The affected producer mem-
bers of the board shall be practical producers of cranberries and
shall be citizens and residents of the state of Washington, over the
age of ((ewemty—fiwve)) 25 years, each of whom is and has been actually
engaged in producing cranberries within the state of Washington for a
period of five years and has, during that time, derived a substantial
portion of ((kis)) their income therefrom. Producer-handlers shall be
considered to be acting only as producers for purpose of election and
membership on a commodity board. The qualifications of members of the
board as herein set forth must continue during the terms of office.

(4) Term of office.

(a) The term of office for members of the board shall be three
years, and one-third of the membership as nearly as possible shall be
elected each year.

(b) Membership positions on the board shall be designated numeri-
cally; affected producers shall have positions one through seven and
the member appointed by the director, position eight.
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(5) Nomination and election of board members. Each year the di-

rector shall call for a nomination meeting. Such meeting shall be held
at least ((£khirty)) 30 days in advance of the date set by the director
for the election of board members. Notice of every such meeting shall
be published in a newspaper of general circulation within the produc-
tion area not less than ((fer)) 10 days in advance of the date of such
meeting; and, in addition, written notice of every such meeting shall
be given to all affected producers according to the list maintained by
the director pursuant to RCW 15.65.200 of the act. Nonreceipt of no-
tice by any interested person shall not invalidate the proceedings at
such nomination meeting. Any qualified affected producer may be nomi-
nated orally for membership on the board at such nomination meeting.
Nominations may also be made within five days after any such meeting
by written petition filed with the director, signed by not less than
five affected producers. At the inception of this marketing order,
nominations may be made at the issuance hearing.

(6) Election of board members.

(a) Members of the board shall be elected by secret mail ballot
within the month of June under the supervision of the director. Affec-
ted producer members of the board shall be elected by a majority of
the votes cast by the affected producers. Each affected producer shall
be entitled to one vote.

(b) If a nominee does not receive a majority of the votes on the
first ballot, a run-off election shall be held by mail in a similar
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manner between the two candidates for such position receiving the
largest number of votes.

(c) Notice of every election for board membership shall be pub-
lished in a newspaper of general circulation within the production
area not less than ((¥en)) 10 days in advance of the date of such
election. Not less than ((¥er)) 10 days prior to every election for
board membership, the director shall mail a ballot of the candidates
to each affected producer entitled to vote whose name appears on the
list of such affected producers maintained by the director in accord-
ance with RCW 15.65.200. Any other affected producer entitled to vote
may obtain a ballot by application to the director upon establishing
his qualifications. Nonreceipt of a ballot by any affected producer
shall not invalidate the election of any board members.

(7) Vacancies prior to election. In the event of a vacancy on the
board, the remaining members shall select a qualified person to fill
the unexpired term.

(8) Quorum. A majority of the members shall constitute a quorum
for the transaction of all business and the carrying out of all duties
of the board.

(9) Board compensation. No member of the board shall receive any
salary or other compensation, but each member may receive per diem in
accordance with RCW 15.65.270 for each day in actual attendance at or
traveling to and from meetings of the board or on special assignment
for the board, together with travel expenses at the rates allowed
state employees.

(10) Powers and duties of the board. The board shall have the
following powers and duties:

(a) To administer, enforce, and control the provisions of this
order as the designee of the director.

(b) To elect a chairman and such other officers as the board
deems advisable.

(c) To employ and discharge at its discretion such personnel as
the board determines necessary and proper to carry out the purpose of
the order and effectuate the declared policies of the act.

(d) To pay from moneys collected as assessments or advances
thereon the costs arising in connection with the formulation, issu-
ance, administration, and enforcement of the order. Such expenses and
costs may be paid by check, draft, or voucher in such form and in such
manner and upon the signature of the person as the board may pre-
scribe.

(e) To accept grants and gifts and expend the same consistent
with the policies and purpose of this order.

(f) To reimburse any applicant who has deposited with the direc-
tor in order to defray the costs of formulating the order.

(g) To establish a "cranberry board marketing revolving fund" and
such fund to be deposited in a bank or banks or financial institution
or institutions, approved for the deposit of state funds, in which all
money received by the board, except as the amount of petty cash for
each day's needs, not-to-exceed ((ene—hundred—dettars)) $100, shall be
deposited each day or as advisable.

(h) To keep or cause to be kept in accordance with accepted
standards of good accounting practice, accurate records of all assess-
ments, paid outs, moneys, and other financial transactions made and
done pursuant to this order. Such records, books, and accounts shall
be audited at least every five years subject to procedures and methods
lawfully prescribed by the state auditor. Such books and accounts
shall be closed as of the last day of each fiscal year. A copy of such
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audit shall be delivered within ((hixrty)) 30 days after the comple-
tion thereof to the governor, the director, the state auditor, and the
board.

(1) To require a bond of all board members and employees of the
board in a position of trust in the amount the board shall deem neces-
sary. The premium for such bond or bonds shall be paid by the board
from assessments collected. Such bond shall not be necessary if any
such board member or employee is covered by any blanket bond covering
officials or employees of the state of Washington.

(j) To prepare a budget or budgets covering anticipated income
and expenses to be incurred in carrying out the provisions of the or-
der during each fiscal year.

(k) To establish by resolution, a headquarters which shall con-
tinue as such unless and until so changed by the board. All records,
books, and minutes of board meetings shall be kept at such headguar-
ters.

(1) To adopt rules and regulations of a technical or administra-
tive nature, subject to the provisions of chapter 34.05 RCW (Adminis-
trative Procedure Act).

(m) To carry out the provisions of RCW 15.65.510 covering the ob-
taining of information necessary to effectuate the provisions of the
order and the act, along with the necessary authority and procedure
for obtaining such information.

(n) To bring actions or proceedings upon joining the director as
a party for specific performance, restraint, injunction, or mandatory
injunction against any person who violates or refuses to perform the
obligations or duties imposed upon him/her by the act or the order.

(0) To confer with and cooperate with the legally constituted au-
thorities of other states and of the United States for the purpose of
obtaining uniformity in the administration of federal and state mar-
keting regulations, licenses, agreements, or orders.

(p) To carry out any other grant of authority or duty provided
designees and not specifically set forth in this section.

(11) Procedures for board.

(a) The board shall hold regular meetings, at least semiannually,
and such meetings shall be held in accordance with chapter 42.30 RCW
(Open Public Meetings Act).

(b) The board shall hold an annual meeting, at which time an an-
nual report will be presented. The proposed budget shall be presented
for discussion at the meeting. Notice of the annual meeting shall be
given by the board at least ((fer)) 10 days prior to the meeting by
written notice to each producer and by notifying the regular news me-
dia.

(c) The board shall establish by resolution, the time, place, and
manner of calling special meetings of the board with reasonable notice
to the members: Provided, That the notice of any special meeting may
be waived by a waiver thereof by each member of the board.

[Statutory Authority: RCW 15.65.050. WSR 00-10-023, § 16-565-020,
filed 4/24/00, effective 5/25/00. Statutory Authority: RCW 15.65.380.
WSR 85-15-018 (Order 1864), § 16-565-020, filed 7/8/85. Statutory Au-
thority: Chapter 15.65 RCW. WSR 80-13-037 (Order 1713), § 16-565-020,
filed 9/12/80, effective 10/13/80.]
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AMENDATORY SECTION (Amending WSR 80-13-037, filed 9/12/80, effective
10/13/80)

WAC 16-565-030 Marketing order purpose. The order is to promote
the general welfare of the state to enable producers of cranberries to
help themselves develop production methods and/or programs for the
control of diseases, insects, weeds, and other problems associated
with cranberry production and to provide for the dissemination of in-
formation to the affected producers.

Insofar as practicable, such research shall be carried on by ex-
periment stations of Washington State University, but if in the judg-
ment of the board, said experiment stations do not have the facilities
or the staff for a particular project ((er—3f—seome—otherresecarech
agenrey—has—ketter—faeitities—+therefor)), the project may be carried
out by other researchers or research agencies selected by the board.

[Statutory Authority: Chapter 15.65 RCW. WSR 80-13-037 (Order 1713), §
16-565-030, filed 9/12/80, effective 10/13/80.]

NEW SECTION

WAC 16-565-080 Requests for public records. (1) All requests
for disclosure of public records must be submitted in writing directly
to the commission's public records officer by mail to Washington Cran-
berry Commission, P.0O. Box 597, Grayland, Washington, 98547. The writ-
ten request should include:

(a) The name, address and telephone number or other contact in-
formation of the person requesting the records;

(b) The calendar date on which the request is made; and

(c) Sufficient information to readily identify records being re-
quested.

(2) Any person wishing to inspect the commission's public records
may make an appointment with the public records officer to inspect the
records at the commission office during regular business hours. In or-
der to adequately protect the commission's public records, the follow-
ing will apply:

(a) Public records made available for inspection may not be re-
moved from the area the commission makes available for inspection.

(b) Inspection of any public record will be conducted in the
presence of the public records officer or designee.

(c) Public records may not be marked or altered in any manner
during the inspection.

(d) The commission has the discretion to designate the means and
the location for the inspection of records. The viewing of those re-
cords that require specialized equipment shall be limited to the
availability of that equipment located at the commission's office and
the availability of authorized staff to operate that equipment.

[]
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NEW SECTION

WAC 16-565-085 Response to public records requests. (1) The
public records officer shall respond to public records requests within
five business days by:

(a) Making the records available for inspection or copying;

(b) Providing a 1link or address for a record available on the in-
ternet under RCW 42.56.520;

(c) Acknowledging receipt of the request and providing a reasona-
ble estimate of the time the commission will require to respond to the
request;

(d) Sending the copies to the requestor if copies are requested
and payment of a deposit for the copies is made or terms of payment
have been agreed upon; or

(e) Denying the public records request. Responses refusing in
whole or in part the inspection of a public record shall include a
statement of the specific exemption authorizing withholding of the re-
cord, or any part of the record, and a brief explanation of how the
exemption applies to the record withheld or to any redactions in re-
cords produced.

(2) Additional time to respond to the request may be based upon
the need to:

(a) Clarify the intent of the request;

(b) Locate and assemble the information requested;

(c) Notify persons or agencies affected by the request; or

(d) Determine whether any of the information requested is exempt
from disclosure and that a denial should be made as to all or part of
the request.

(3) In acknowledging receipt of a public records request that is
unclear, the public records officer may ask the requestor to clarify
what records the requestor is seeking. The public records officer is
not obligated to provide further response if the requestor fails to
clarify the request.

[]

NEW SECTION

WAC 16-565-090 Fees—Inspection and copying. (1) No fee will be
charged for the inspection of public records.

(2) Pursuant to RCW 42.56.120(2), the commission declares for the
following reasons that it would be unduly burdensome for it to calcu-
late the actual costs it charges for providing copies of public re-
cords: Funds were not allocated for performing a study to calculate
actual costs and the commission lacks the necessary funds to perform a
study and calculations; staff resources are insufficient to perform a
study and to calculate such actual costs; and a study would interfere
with and disrupt other essential agency functions.

(3) The commission may charge fees for production of copies of
public records consistent with the fee schedule established in RCW
42.56.120. For all copying or duplicating service charges incurred, an
invoice will be sent to the requestor. Reimbursement is payable within
15 days of receipt of invoice payable to the Washington cranberry com-
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mission. The commission may require that all charges be paid in ad-
vance of release of the copies of the records.

[]

NEW SECTION

WAC 16-565-095 Exemptions. The commission's public records are
available for disclosure except as otherwise provided under chapter
42.56 RCW or any other law. Requestors should be aware of the follow-
ing exemptions to public disclosure specific to commission records.
This list is not exhaustive and other exemptions may apply:

(1) Production or sales records required to determine assessment
levels and actual assessment payments to the commission under chapter
15.65 RCW (reference RCW 42.56.380(3)).

(2) Financial and commercial information and records supplied by
persons:

(a) To the commission for the purpose of conducting a referendum
for the establishment of the commission; or

(b) To the commission under chapter 15.65 RCW with respect to do-
mestic or export marketing activities or individual producer's produc-
tion information (reference RCW 42.56.380(5)).

(3) Lists of individuals requested for commercial purposes (ref-
erence RCW 42.56.070(9)).

(4) Records that are relevant to a controversy to which the com-
mission is a party but which records would not be available to another
party under the rules of pretrial discovery for causes pending in the
superior courts, including records involving attorney-client communi-
cations between the commission and the office of the attorney general
(reference RCW 5.60.060(2)).

[]

NEW SECTION

WAC 16-565-100 Review of denial of public records requests. (1)
Any person who objects to the initial denial of a request to copy or
inspect public records may petition the commission for review of such
decision by submitting a written request to the commission. The re-
quest shall specifically refer to the statement that constituted or
accompanied the denial.

(2) The commission's executive director or designee shall immedi-
ately consider the matter and either affirm or reverse the denial
within 10 business days following the commission's receipt of the
written request for review of the original denial.

(3) Under RCW 42.56.530, i1f the commission denies a requestor ac-
cess to public records because it claims the record is exempt in whole
or in part from disclosure, the requestor may request the attorney
general's office to review the matter.

(4) Any person may obtain court review of a denial of a public
records request under RCW 42.56.550.

[]
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NEW SECTION

WAC 16-565-105 Records index. The commission shall establish a
records index, which shall be made available for public review. The
index includes the following records:

1) Commission authorizing statute;
Commission marketing order;
Minutes of commission meetings;
Commission board roster; and
List of research projects.

(
(
(
(
(

O W N

Certified on 3/31/2022 [ 10 ] WSR 22-07-022



		2022-03-31T12:39:01-0700
	Electronic transmittal




