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WSR 22-09-039
PROPOSED RULES

SECRETARY OF STATE
[Filed April 13, 2022, 1:25 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-13-076.

Title of Rule and Other Identifying Information: Permanent adop-
tion of WAC changes related to risk limiting audit processes and pro-
cedures.

Hearing Location(s): On May 24, 2022, at 3:00 p.m., at 520 Union
Avenue, Olympia, 98504. The hearing will be conducted using Microsoft
Teams. To join the hearing, call phone 206-899-2560 and enter attend-
ance code 899 460 273#. People will be able to hear and comment.

Date of Intended Adoption: May 25, 2022.

Submit Written Comments to: Fina Ormond, P.O. Box 40229, Olympia,
WA 98504, email fina.ormond@sos.wa.gov, fax 360-664-4169.

Assistance for Persons with Disabilities: Contact Fina Ormond,
phone 360-902-4146, fax 360-664-4169, email Fina.ormond@sos.wa.gov.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Update rules to make the post-election
risk limiting audit more easily understood and efficient.

Reasons Supporting Proposal: Consistency in operation in all
county election offices within the state.

Statutory Authority for Adoption: RCW 29A.04.611.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Randy Bolerjack, deputy secretary of state,
governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Stuart Holmes, Olympia, 360-902-4151.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-

ternal governmental operations that are not subject to vio-
lation by a nongovernment party.

April 13, 2022
Randy Bolerjack
Deputy Secretary of State

OTS-3105.6

AMENDATORY SECTION (Amending WSR 19-01-102, filed 12/18/18, effective
1/18/19)

WAC 434-261-114 Definitions. As used in this rule, unless sta-
ted otherwise:

(1) "Audit board" means a team of two people assigned to review
voter choices on ballots selected for audit.
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(2) "Ballot comparison audit" means a type of risk-limiting audit
in which the audit board examines and reports voter markings for a
designated contest (or contests) on randomly selected ballots, then
compares them to the corresponding cast vote records until the audit
results reflect with a strong amount of certainty that the reported
tabulation outcome is correct.

(3) "Ballot manifest" means a ( (report—thatdeseribes—in—-detaidt))
document that indicates how the ballots are organized and stored, in-
cluding identification of each batch of ballots by the voting system
batch number, as well as the number of ballots in each batch.

((#2¥)) (4) "Ballot polling audit" means a type of risk-limiting
audit in which the audit board examines and reports ((te—the—seeretary
ef—state)) voter markings for a ((partiewtar—race)) designated contest
on ballots selected randomly until the audit results reflect with a
strong amount of certainty that the reported tabulation outcome is
correct.

((3)) (5) "Cast vote record" or "CVR" means a record of all
( (vetes)) voter markings produced by a single voter on a ballot card,
presented in electronic form, and is defined as a ballot in accordance
with RCW 29A.04.008.
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(6) "Reported tabulation outcome" means the presumed winning an

losing candidates or voting choices of a ballot contest as reflected
in preliminary results.

(7) "Unofficial results" means the tabulation results produced by
the voting system at a specific point in time that will be used for
comparison during the audit process.

(8) "Risk 1limit" means the largest statistical probability that
an incorrect reported tabulation outcome is not detected ( (aped——eorree—
£ed)) 1in a risk-limiting audit.

((48F)) (9) "Risk-limiting audit" or "RLA" means a post-election
audit of votes on paper ballots and voter-verifiable paper audit trail
(VVPAT) records that makes use of statistical principles and methods,
is designed to limit the risk of certifying an incorrect election out-

come, and 1s conducted in accordance with RCW 29A.60.185. ((Batdet
aeEs—+
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(10) "Risk-limiting audit tool" or "RLA tool" means the software
and user interfaces provided by the secretary of state in order to
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the—REAS)) conduct the risk-limiting audit.

(11) "Target contest" means a contest selected by the secretary
of state or county auditor for a risk-limiting audit that will deter-
mine whether the risk limit has been met.
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[Statutory Authority: RCW 29A.04.611, 29A.24.091, 29A.24.311,
29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110, and 29A.60.235. WSR
19-01-102, § 434-261-114, filed 12/18/18, effective 1/18/19.]

AMENDATORY SECTION (Amending WSR 19-01-102, filed 12/18/18, effective
1/18/19)

WAC 434-261-115 Post-election audits. If the county auditor
chooses to conduct a post—-election risk-limiting audit under RCW
29A.60.185, the auditor must ((eemdwet)) use one of the types of au-
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[Statutory Authority: RCW 29A.04.611, 29A.24.091, 29A.24.311,
29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110, and 29A.60.235. WSR
19-01-102, § 434-261-115, filed 12/18/18, effective 1/18/19.]

AMENDATORY SECTION (Amending WSR 19-19-033, filed 9/11/19, effective
10/12/19)

WAC 434-261-116 Preparing for a risk-limiting audit. (1) At
least ((aimety)) 45 days before a primary or election, a county in-
tending to conduct a risk-limiting audit must notify the secretary of
state. This notification must include information about the districts
and offices to be included in the audit.

(2) After receiving notice from a county of the intent to conduct
a risk-limiting audit and no later than ((£kirty)) 30 days before the
primary or election, the secretary of state will establish and publish
the risk limit(s) that will apply in ((REAS)) risk-limiting audits for

that election. The secretary of state may establish different risk
limits for ballot comparison audits and ballot polling audits, and for
audits of statewide and county contests. In ballot comparison audits,
the risk limit will not exceed five percent for statewide contests,
and ((£er)) 10 percent for county contests.

(3) ((Ne—%a%ef—%haﬁ—eigh%eeﬁ—daysfbeéefe—%he—pf%mafy—ef—e%ee%ieﬁT

£ ek card—7F countEy—agdit © Frt of—&
stst—the—auditPbeoardin—condueting—theawdit—~A1+) ) Observers are al-
lowed in ( (aeeceordanee—with)) the same manner as RCW 29A.60.170 and WAC
434-261-020.

(4) The county must maintain an accurate ballot manifest in a
form approved by the secretary of state and independent of the voting
system.
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(5) The county must secure and maintain in sealed ballot contain-

ers all tabulated ballots in the batches and order they are scanned.
The county must maintain and document uninterrupted chain-of-custody
for each ballot storage container.

U

“+5r)) i_L No later than the sixth day after election day, the
county must pause or finish tabulating all ballots cast by voters reg-
istered in the county received ((threuwgh—that—day)) and ready for
counting. The results produced at this time constitute the unofficial
results to be used in the risk-limiting audit. The county may, but is
not required to, include in the ((REA—tabuwltatien)) unofficial results
any provisional ballots that have been verified and accepted on or be-
fore the sixth day after election day. Immediately after ((comptet—
iag) ) producing the ((REA—tabutatien)) unofficial results, and to the
extent permitted by its voting system, the county must also generate
and preserve:

(a) ((A—summary)) An unofficial results report, showing over-
votes, undervotes, and the number of valid write-in votes, if conduct-
ing a ballot polling audit; or

(b)) ((A—reswutts—Fit xport—sutrtablte for uploadingfteo—+the —seer
+ Nz £ ot N+ v il o+ o n na~h+ ror v+ 0 o asxzot m e ~ A
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+er)) A ((E¥R)) cast vote record export, if conducting a ballot
comparison audit.

((#6)r)) (1) Counties conducting a ballot comparison audit must

verify that ((+
+a))) the number of individual ((&¥Rs)) cast vote records in its
E¥R)) cast vote record export equals the aggregate number of bal-

. . .
lot((s)) cards reflected in the county's ballot manifest ((as—ef—*%thke
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+H—Comparison—augdit—upteads~)) at the time the unofficial re-

sults are produced.

(8) Copies of cast vote records used during the risk-limiting au-
dit will be destroved no later than 10 days following county certifi-
cation.

(9) No later than 5:00 p.m. on the sixth day after election day,
each county conducting a ballot comparison audit must ( (uwptead)) sub-
mit as directed by the secretary of state:

(a) Its verified ((amra—hashed)) ballot manifest ( (—apra—thePbattet
mart Factr Vo honl <7709 + + 1 P S PP R I F£E3 ~ )) an
3§ 4 @ R iy g - [ - =) TTTOOS T VA& =" vy I vy CIT =) > L_(_A.J._Y A o C T T =) |\ N S
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The secretary of state may direct counties to submit additional
materials as required to conduct the risk-limiting audit.

(10) No later than 5:00 p.m. on the sixth day after election day,
each county conducting a ballot polling audit must submit ((er—upteads

+=2))) as directed by the secretary of state:

(a) Its verified ((apd—hashed)) ballot manifest ( (—and—thebatitot
mand Ffact o ool otz a0 + + 1 P R £ ool £L£2 A
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(b) Tts unofficial results report, showing overvotes, undervotes,

and the number of valid write—-in votes.

The secretary of state may direct counties to submit additional
materials as required to conduct the risk-limiting audit.

((#%¥)) (11) The secretary of state will convene a public meeting
on the seventh day after election day to establish a random seed for
use with the ((seeretaryeof—state's REA)) risk-limiting audit tool's
( (ramdem) ) pseudorandom number generator.

((+0))) The seed is a number consisting of at least ((twerty))
20 digits, and each digit will be selected in order by sequential
rolls of a ((tepa—sided)) 1l0-sided die. The secretary of state will
designate ((eme—or—mere—staffmembers)) individuals to take turns
rolling the die. The secretary of state will publish online the random
seed after it is established.

((++r)) (12) No later than 5:00 p.m. on the Friday after elec-
tion day, the secretary of state will create a 1list of potential
statewide contests using the criteria in (a) through (e) of this sub-
section, and then select by lot a statewide contest from that list.
The secretary of state will also create for each county a list of po-
tential contests wholly contained within that county using the crite-
ria in (a) through (e) of this subsection, and select a contest by lot

for each count D PP " halled+ ceed Aot o oo colaontad
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fite—dn—the seeretaryof state'ls—oeffieesr)) from that list. These will
be considered the target contests for the risk-limiting audit. The
secretary of state will publish online a complete 1list of all target
contests.

The secretary of state will consider at least the following fac-

tors in selecting the potential target contests:
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a) Contests that contain two or more positions/candidates;

b) The geographical scope of the contests;

c) The number of ballots counted in the contests;

d) The closeness of the reported tabulation outcome of the con-
tests; and

(e) The ability of the county staff to complete the audit before
the canvass deadline.

(13) In addition to the randomly selected contest(s) and in coor-
dination with the secretary of state's office, counties may choose to
conduct a risk-limiting audit of a congressional or legislative dis-
trict if all counties represented by the district agree to partici-

pate.

(14) The ((seeretaryeof—state)) risk-limiting audit tool will
randomly select the individual ballots to audit. The ( (seeretary—of
state)) risk-limiting audit tool will use a ((randem)) pseudorandom
number generator with the seed established under ( (subseetion—16)
ef)) this section to identify individual ballots as reflected in the
county ballot manifests. No later than the seventh day after election
day, the secretary of state will notify each county of the randomly
selected ballots that each county must audit ((re—3dater—than—the—sev

nth Aoy L4+ Ao ] o 1 n n'l—-\\--r))
T Oy ot cCT TCCTToT—COay .

[Statutory Authority: RCW 29A.04.611. WSR 19-19-033, § 434-261-11¢,
filed 9/11/19, effective 10/12/19. Statutory Authority: RCW
29A.04.611, 29A.24.091, 29A.24.311, 29A.60.021, 29A.60.185,
29A.60.170, 29A.60.110, and 29A.60.235. WSR 19-01-102, § 434-261-11¢,
filed 12/18/18, effective 1/18/19.]

AMENDATORY SECTION (Amending WSR 19-01-102, filed 12/18/18, effective
1/18/19)

WAC 434-261-117 Conducting a risk-limiting audit. ( (Fhre—audit
beard)) County elections staff must locate and retrieve ( (—er—observe
as—eeounty—elteetionstaff Jeecate—and—retrieves)) each randomly selected

ballot ((er—YVRPAFT—record)) from the appropriate storage container.

( (Fhre—audit—Pboard)) This process may be observed according to WAC
434-261-020. County elections staff must verify that the seals on the
appropriate storage containers are those recorded on the applicable
chain-of-custody logs.

(1) ((Fr—eounties—econductingcomparisen—auwditsy)) The county au-
ditor will determine the number of audit boards needed to perform the
audit and assign two people to each audit board. The audit board(s)
will review each randomly selected paper ballot ( (mast—be—examined))
and report voter markings or choices in ((a+*)) the designated con-

tests ((must—Pbe—reported)) using the ((REA)) risk-limiting audit tool
or other means specified by the secretary of state. ((Fhe—audit—Pboard

masz o f e -0—'|n A3~ £ + 1 2 + P I NN | + PN SR 2N B SN TS S 2N
J.ll(_A._Y - - - |y CT \_AJ.\jJ.L_(_A.J. J.lllu\j A CTT (_A.\_A\_AJ.L_ A8 LILAJ.J.UL_ uub/L_LAJ. A8 LI_Y CTT
PPN S NPl SIPN SN AR rdayr + PN = 4+ TN R T I = P S SN B BPSN SU
VUL_J.L\j u_)_Y T 11T LT A\ W - |y VULLJ.J.J.J.H P S J. L_J.J. \4 A8 CITT VUJ.J. ul_ [ i & R E N N U J.(_A.J.l
deomly——seleeted—Ffor—audit<s)) The audit board(s) must complete the audit

of all ballots randomly selected for audit within ((few®)) two busi-
ness days to allow time for additional ballots to be included if a
discrepancy is identified in accordance with RCW 29A.60.185(3).

(2) ((%ﬂ—e?ﬁﬁ%ies—eeﬁdﬁe%%ﬁg—ba%%e%—pe%%%ﬂg—aﬁdi%sf—%hefaﬁd%%
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+3+)) The audit board(s) must interpret voter markings on ballots
selected for audit in accordance with WAC 434-261-086. If the audit
board members cannot unanimously agree on the voter's intent, they
must indicate the inability to agree in the appropriate contest in the
((REA)) risk-limiting audit tool's audit board user interface, or

( (Ehe—baolteot—peotiing audit—formapproved)) other means specified by

the secretary of state.
(('T' + 1 szt A —\v\v\-l-:m—\.lr\-l + 1 oyt o g £ ot 4 a1 1 AT o
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= et ey
E¥Rs)) (3) In order to maintain voter privacy, the secretary of state
will review the results of the audit as presented by the risk-limiting
audit tool, and post the summary results of the ((eemparisern)) audit
online.

(4) If there is a discrepancy in a target contest that exceeds

the risk limit, the ((REFA)) risk-limiting audit will continue until

the risk limit for the target contest((s)) is met or until a full hand

count results. ((FH—the—ecounty audit—reports—refleet—+that—+the+risk
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The—auwdit—Pboard)) The secretary of state mav order a full hand
recount of a target contest at the secretary's discretion if that de-
cision would be more efficient than multiple iterations of risk-limit-
ing audit processes.

(5) Fach audit board participating in a risk-limiting audit must
sign, date, and submit to the secretary of state a report of the re-
sults of the risk-limiting audit on the approved form within ( (fewr))
two business days. The report must include any discrepancies found.
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[Statutory Authority: RCW 29A.04.611, 29A.24.091, 29A.24.311,
29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110, and 29A.60.235. WSR
19-01-102, § 434-261-117, filed 12/18/18, effective 1/18/19.]

AMENDATORY SECTION (Amending WSR 19-01-102, filed 12/18/18, effective
1/18/19)

WAC 434-261-118 Risk-limiting audit reports. { (Fhre—destgrated
tecetion—offieiat)) At the conclusion of a risk-limiting audit, the
county auditor must segregate and seal the materials used during the
post-election audit, including copies of all tabulation reports, the
audited ballots, and a copy of the audit board report. These materials
must be returned to secure storage with the ballots from that election
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and are subject to the same retention period as the materials for that
election.

[Statutory Authority: RCW 29A.04.611, 29A.24.091, 29A.24.311,
29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110, and 29A.60.235. WSR
19-01-102, § 434-261-118, filed 12/18/18, effective 1/18/19.]

AMENDATORY SECTION (Amending WSR 19-01-102, filed 12/18/18, effective
1/18/19)

WAC 434-261-119 Removal of risk-limiting audit board members.
( (Removat—and—replacement—of auditboardmembers—)) The county auditor
may remove from the audit board any persons who indicate to the county
auditor that they cannot or do not wish to serve as audit board mem-
bers, and/or who, in the judgment of the county auditor, lack the

ability to properly serve as audit board members. ((FH—the—<county—an
R N S P e TN ENESNENE T = A S ~NNENE D R =l SNZNE PN + 1 EEEPA IR SN COE TP~ SNNE i i = S = oo~
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[Statutory Authority: RCW 29A.04.611, 29A.24.091, 29A.24.311,
29A.60.021, 29A.60.185, 29A.60.170, 29A.60.110, and 29A.60.235. WSR
19-01-102, § 434-261-119, filed 12/18/18, effective 1/18/19.]
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