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WSR 22-11-076
PROPOSED RULES
BOARD OF INDUSTRIAL

INSURANCE APPEALS
[Filed May 17, 2022, 12:58 p.m.]

Original Notice.

Proposal 1is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: Chapter 263-12,
Practice and procedure (before the board of industrial insurance ap-
peals) .

Hearing Location(s): On June 21, 2022, at 10:00 a.m., virtual or
telephonic hearing only. Please use your computer or mobile app to
join on Zoom https://usO6éweb.zoom.us/j/86225928259; or call-in (audio
only) 253-215-8782, Meeting ID 862 2592 8259.

Date of Intended Adoption: June 22, 2022.

Submit Written Comments to: Brian Watkins, P.O. Box 42401, Olym-
pia, WA 98501, email brian.watkins@biia.wa.gov, fax 855-586-5611, by
June 14, 2022.

Assistance for Persons with Disabilities: Contact Kylee Redman,
phone 360-753-6823, fax 855-586-5611, TTY 800-833-6388, email
kylee.redman@biia.wa.gov, website for reasonable accommodation
www.biia.wa.gov/Accommodation.html, by June 14, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Mediation confidentiality, WAC
263-12-092. Amendments clarify that, except by agreement of the par-
ties or as otherwise required by law, mediation and claim resolution
settlement conference communications are confidential and are not to
be admitted as evidence. Clarifies that participants, representatives,
and the judge are not required to disclose such communications. The
proposed revision would clarify that the board doesn't need an objec-
tion from a party to determine such communications inadmissible. Any
waiver of the confidentiality must be affirmatively expressed. Amend-
ments also clarify that mediation and claim resolution settlement con-
ference judges may not be called to testify to, and shall not dis-
close, their or any participant's mediation or claims resolution set-
tlement communications in any kind of proceeding, whether the proceed-
ing takes the form of a discovery or perpetuation deposition, a hear-
ing, or some other form.

Update the telephone hearings/depositions rules to include video-
conferencing, update WAC 263-12-115(10) and 263-12-117. Add videocon-
ferencing to WAC governing telephonic proceedings.

Housekeeping update to various rules to remove structured from
the phrase claim resolution structured settlement. Claim resolution
settlement agreements can now be lump sum agreements by statute. We
now call them claim resolution settlement agreements. Affects WAC
263-12-01501, 263-12-020, 263-12-054, 263-12-092, and 263-12-165.

Reasons Supporting Proposal: Mediation confidentiality: The pro-
vision we currently have in WAC 263-12-092 identifies mediation and
claim resolution settlement conference communications of participants
as "privileged .. unless waived." The provision doesn't explain what
"privileged" means, nor does it explain how the privilege might be
waived. The provision seems to suggest that a party can offer these
otherwise privileged communications as evidence in a hearing or other
board proceeding, and it is up to the other parties or the mediation
judge to expressly object or risk their admission by waiver. The cur-
rent rule could be interpreted to mean that a mediation judge or
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structured settlement conference judge could be required to disclose
statements made by participants if no participant objects. The amended
rule clarifies that a mediation or conference judge cannot disclose
mediation communications and participants similar cannot disclose me-
diation communication unless waived by agreement or by operation of
other law. The rule doesn't prohibit parties from introducing evidence
obtained through means outside of mediation.

Videoconferencing, WAC 263-12-115(10) and 263-12-117. Update the
telephone hearings/depositions rules to include videoconferencing; add
videoconferencing to WAC. "Telephonic or videoconference by contempo-
raneous transmission."

Claim resolution settlement agreements: WAC 263-12-01501,
263-12-020, 263-12-054, 263-12-092, and 263-12-165. Housekeeping upda-
ted to recognize that claim resolution agreements need not be struc-
tured in nature due to changes by the legislature to allow for lump
sum claim resolution settlement agreements.

Statutory Authority for Adoption: RCW 51.52.020.

Statute Being Implemented: For claim resolution settlement agree-
ments, RCW 51.04.063.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Brian Watkins, Olympia, 360-753-6823.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These are procedural rules relating to procedures, practices, or re-
quirements relating to agency rules. There are no significant legisla-
tive rules proposed.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify
language of a rule without changing its effect; and rules
adopt, amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or related
process requirement for applying to an agency for a license
or permit.

May 16, 2022
Brian O. Watkins
Chief Legal Officer

OTs-3778.1

AMENDATORY SECTION (Amending WSR 21-15-042, filed 7/14/21, effective
8/14/21)

WAC 263-12-01501 Communications and filing with the board. (1)
Where to file communications with the board. Except as provided else-
where in this section all written communications shall be filed with
the board at its headquarters in Olympia, Washington. With written
permission of the industrial appeals judge assigned to an appeal, dep-
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ositions, witness confirmations, motions (other than motions for stay
filed pursuant to RCW 51.52.050), briefs, stipulations, agreements,
and general correspondence may be filed in the appropriate regional
board facilities located in Tacoma, Spokane, or Seattle.

(2) Methods of filing. Unless otherwise provided by statute or
these rules any written communication may be filed with the board by
using one of four methods: Personally, by mail, by telephone facsim-
ile, or by electronic filing. Failure of a party to comply with the
filing methods selected by the party for use under this section, or as
otherwise set forth in these rules or statute for filing written com-
munications may prevent consideration of a document.

(a) Filing personally. The filing of a written communication with
the board personally is accomplished by delivering the written commu-
nication to an employee of the board at the board's headguarters in
Olympia during customary office hours.

(b) Filing by mail. The filing of a written communication with
the board is accomplished by mail when the written communication is
deposited in the United States mail, properly addressed to the board's
headquarters in Olympia and with postage prepaid. Where a statute or
rule imposes a time limitation for filing the written communication,
the party filing the same should include a certification demonstrating
the date filing was perfected as provided under this subsection. Un-
less evidence is presented to the contrary, the date of the United
States postal service postmark shall be presumed to be the date the
written communication was mailed to the board.

(c) Filing by telephone facsimile.

(1) The filing of a written communication with the board by tele-
phone facsimile is accomplished when a legible copy of the written
communication is reproduced on the board's telephone facsimile equip-
ment during the board's customary office hours. All facsimile communi-
cations must be filed with the board via fax numbers listed on the
board's website.

(ii) The hours of staffing of the board's telephone facsimile
equipment are the board's customary office hours. Documents sent by
facsimile communication comments outside of the board's customary of-
fice hours will be deemed filed on the board's next business day.

(iii) Any written communication filed with the board by telephone
facsimile should be preceded by a cover page identifying the party
making the transmission, listing the address, telephone and telephone
facsimile number of such party, referencing the appeal to which the
written communication relates, and indicating the date of, and the to-
tal number of pages included in, such transmission. A separate trans-
mission must be used for each appeal. Transmissions containing more
than one docket number will be rejected and filing will not be accom-
plished, unless the multiple docket numbers have been previously con-
solidated by the board.

(iv) The party attempting to file a written communication by tel-
ephone facsimile bears the risk that the written communication will
not be received or legibly printed on the board's telephone facsimile
equipment due to error in the operation or failure of the egquipment
being utilized by either the party or the board.

(v) The board may require a party to file an original of any
document previously filed by telephone facsimile.

(d) Electronic filing. Electronic filing is accomplished by using
the electronic filing link on the board's website. Communication sent
by email will not constitute or accomplish filing. Communication filed
using the board's website outside of the board's customary office
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hours will be deemed filed on the board's next business day. A sepa-
rate transmission must be used for each appeal. Transmissions contain-
ing more than one docket number will be rejected and filing will not
be accomplished, unless the multiple docket numbers have been previ-
ously consolidated by the board.

(3) Electronic filing of a notice of appeal. A notice of appeal
may be filed electronically when using the appropriate form for elec-
tronic filing of appeals as provided on the board's website. An elec-
tronic notice of appeal is filed when it is received by the board's
designated computer during the board's customary office hours pursuant
to WAC 263-12-015. Appeals received via the board's website outside of
the board's customary office hours will be deemed filed on the board's
next business day. The board will issue confirmation to the filing
party that an electronic notice of appeal has been received. The board
may reject a notice of appeal that fails to comply with the board's
filing requirements. The board will notify the filing party of the re-
jection.

(4) Electronic filing of application for approval of claim reso-
lution ((struetured)) settlement agreement. An application for appro-
val of claim resolution ((struvetured)) settlement agreement must be
filed electronically using the form for electronic filing of applica-
tions for approval of claim resolution ((strwetugred)) settlement
agreement as provided on the board's website. An electronic applica-
tion for approval of claim resolution ( (struvetured)) settlement agree-
ment is filed when received by the board's designated computer during
the board's customary office hours pursuant to WAC 263-12-015. Appli-
cations received by the board via the board's website outside of the
board's customary office hours will be deemed filed on the board's
next business day. The board will issue confirmation to the filing
party that an electronic application for approval of claim resolution
( (sEruetured)) settlement agreement has been received. An electronic
copy of the signed agreement for claim resolution ( (strwetugred)) set-
tlement agreement must be submitted as an attachment to the applica-
tion for approval. The board will reject an application for approval
of claim resolution ( (struetured)) settlement agreement that fails to
comply with the board's filing requirements. The board will notify the
filing party of the rejection.

(5) Sending written communication. All correspondence or written
communication filed with the board pertaining to a particular case,
before the entry of a proposed decision and order, should be sent to
the attention of the industrial appeals judge assigned to the case.
Interlocutory appeals should be sent to the attention of the chief in-
dustrial appeals judge. In all other instances, written communications
shall be directed to the chief legal officer of the board.

(6) Form requirements. Any written communications with the board
concerning an appeal should reference the docket number assigned by
the board to the appeal, if known. Copies of any written communica-
tions filed with the board shall be served on all other parties or
their representatives of record, and the original shall demonstrate
compliance with the requirement to serve all parties. All written com-
munications with the board shall be on paper 8 1/2" x 11" in size.

[Statutory Authority: RCW 51.52.020. WSR 21-15-042, § 263-12-01501,
filed 7/14/21, effective 8/14/21; WSR 18-24-123, § 263-12-01501, filed
12/5/18, effective 1/5/19; WSR 17-24-121, § 263-12-01501, filed
12/6/17, effective 1/6/18; WSR 16-24-054, § 263-12-01501, filed
12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-01501, filed
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12/2/14, effective 1/2/15; WSR 11-23-154, § 263-12-01501, filed
11/22/11, effective 12/23/11; WSR 10-14-061, § 263-12-01501, filed
6/30/10, effective 7/31/10; WSR 06-12-003, § 263-12-01501, filed
5/25/06, effective 6/25/06; WSR 04-22-047, § 263-12-01501, filed
10/28/04, effective 11/28/04; WSR 04-16-097, § 263-12-01501, filed
8/3/04, effective 9/3/04; WSR 98-20-109, § 263-12-01501, filed
10/7/98, effective 11/7/98; WSR 91-13-038, § 263-12-01501, filed
6/14/91, effective 7/15/91.]
AMENDATORY SECTION (Amending WSR 21-15-042, filed 7/14/21, effective
8/14/21)

WAC 263-12-020 Appearances of parties before the board. (1) Who

may appear? Any party to any appeal may appear before the board at any
conference or hearing held in such appeal, either on the party's own
behalf or by a representative as described in subsections (3) and (4)
of this section.

(2) Who must obtain approval prior to representing a party? A
person who is disbarred, resigns in lieu of discipline, or is present-
ly suspended from the practice of law in any jurisdiction, or has pre-
viously been denied admission to the bar in any jurisdiction for rea-
sons other than failure to pass a bar examination, shall not represent
a party without the prior approval of the board. A written petition
for approval shall be filed ((sixty)) 60 calendar days prior to any
event for which the person seeks to appear as a representative. The
board may deny any petition that fails to demonstrate competence, mo-
ral character, or fitness.

(3) Who may represent a party?
(a) A worker or beneficiary may be represented by:
(1) An attorney at law with membership in good standing in the

Washington state bar association
torney at law with membership in

or a paralegal supervised by an at-
good standing in the Washington state

bar association.

(ii) An attorney at law with membership in good standing in the
highest court of any other state or the District of Columbia.

(iii) A lay representative so long as the person does not charge
a fee, is not otherwise compensated for the representation except as
provided in (a) (iv) of this subsection, and files a declaration or af-
fidavit with the board certifying compliance with this rule. The in-
dustrial appeals judge may alternatively permit this certification to
be made under ocath and reflected in a transcript or report of proceed-
ing.

(iv) A lay representative employed by the worker's labor union
whose duties include handling industrial insurance matters for the un-
ion, provided the person files a declaration or affidavit with the
board certifying this status. The industrial appeals judge may alter-
natively permit this certification to be made under ocath and reflected
in a transcript or report of proceeding.

(v) Any lay representative seeking to represent a worker or bene-
ficiary who has not provided the certification required under (a) (iii)
and (iv) of this subsection will be excluded from serving as a work-
er's or beneficiary's representative.

(b) An employer or retrospective rating group may be represented
by:
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(1) An attorney at law with membership in good standing in the
Washington state bar association or a paralegal supervised by an at-
torney at law with membership in good standing in the Washington state
bar association.

(ii) An attorney at law with membership in good standing in the
highest court of any other state or the District of Columbia.

(iii) A lay representative who is a corporate officer or an em-
ployee of the employer or retrospective rating group.

(iv) A firm that contracts with the employer or retrospective
rating group to handle matters pertaining to industrial insurance.

(c) The department of labor and industries may be represented by:

(1) An attorney employed as assistant attorney general or appoin-
ted as a special assistant attorney general.

(ii) A paralegal supervised by an assistant attorney general or
special assistant attorney general.

(iii) An employee of the department of labor and industries des-
ignated by the director, or his or her designee, in a claim resolution
( (sEruetured)) settlement agreement under RCW 51.04.063.

(d) A licensed legal intern may represent any party consistent
with Washington state admission to practice rule 9 (e).

(4) Appeals under the Washington Industrial Safety and Health
Act.

(a) In an appeal by an employee or employee representative under
the Washington Industrial Safety and Health Act, the cited employer
may enter an appearance as prescribed in subsection (7) of this sec-
tion and will be deemed a party to the appeal.

(b) In an appeal by an employer, under the Washington Industrial
Safety and Health Act, an employee or employee representative may en-
ter an appearance as prescribed in subsection (7) of this section and
will be deemed a party to the appeal.

(c) A lay representative appearing on behalf of an employee or an
employee representative in an appeal under the Washington Industrial
Safety and Health Act is not subject to the compensation restrictions
of subsection (3) of this section.

(5) May a self-represented party be accompanied by another per-
son? Where the party appears representing himself or herself, he or
she may be accompanied, both at conference and at hearing, by a lay
person of his or her choosing who shall be permitted to accompany the
party into the conference or hearing room and with whom he or she can
confer during such procedures. If the lay person is also a witness to
the proceeding, the industrial appeals judge may exclude the lay per-
son from the proceeding as provided by Evidence Rule 615.

(6) Assistance by the industrial appeals judge. Although the in-
dustrial appeals judge may not advocate for either party, all parties
who appear either at conferences or hearings are entitled to the as-
sistance of the industrial appeals judge presiding over the proceed-
ing. Such assistance shall be given in a fair and impartial manner
consistent with the industrial appeals judge's responsibilities to the
end that all parties are informed of the procedure to be followed and
the issues involved in the proceedings. Any party who appears repre-
senting himself or herself shall be advised by the industrial appeals
judge of the burden of proof required to establish a right to the re-
lief being sought.

(7) How to make an appearance.

(a) Appearance by employer representative. Within ((feurteern)) 14
days of receipt of an order granting appeal, any representative of an
employer or retrospective rating group must file a written notice of

Certified on 5/26/2022 [ 6 ] WSR 22-11-076



Washington State Register WSR 22-11-076

appearance that includes the name, address, and telephone number of
the individual who will appear.

(b) Appearances by a worker or beneficiary representative shall
be made either by:

(i) Filing a written notice of appearance with the board contain-
ing the name of the party to be represented, and the name and address
of the representative; or by

(ii) Appearing at the time and place of a conference or hearing
on the appeal, and notifying the industrial appeals judge of the party
to be represented, and the name and address of the representative.

(8) Notice to other parties.

(a) The appearing party shall furnish copies of every written no-
tice of appearance to all other parties or their representatives of
record at the time the original notice is filed with the board.

(b) The board will serve all of its notices and orders on each
representative and each party represented. Service upon the represen-
tative shall constitute service upon the party. Where more than one
individual associated with a firm, or organization, including the of-
fice of the attorney general, has made an appearance, service under
this subsection shall be satisfied by serving the individual who filed
the notice of appeal, or who last filed a written notice of appearance
or, if no notice of appeal or written notice of appearance has been
filed on behalf of the party, the individual who last appeared at any
proceeding concerning the appeal.

(9) Withdrawal or substitution of representatives. An attorney or
other representative withdrawing from a case shall immediately notify
the board and all parties of record in writing. The notice of with-
drawal shall comply with the rules applicable to notices of withdrawal
filed with the superior court in civil cases. Withdrawal is subject to
approval by the industrial appeals judge or the chief legal officer.
Any substitution of an attorney or representative shall be accomplish-
ed by written notification to the board and to all parties of record
together with the written consent of the prior attorney or representa-
tive. If such consent cannot be obtained, a written statement of the
reason therefor shall be supplied.

(10) Conduct. All persons appearing as counsel or representatives
in proceedings before the board or before its industrial appeals judg-
es shall conform to the standards of ethical conduct required of at-
torneys before the courts of the state of Washington.

(a) Industrial appeals judge. If any such person does not conform
to such standard, the industrial appeals judge presiding over the ap-
peal, at his or her discretion and depending on all the circumstances,
may take any of the following actions:

(1) Admonish or reprimand such person.

(i1) Exclude such person from further participation or adjourn
the proceeding.

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100.

(iv) Report the matter to the board.

(b) The board. In its discretion, either upon referral by an in-
dustrial appeals judge as stated above or on its own motion, after in-
formation comes to light that establishes to the board a gquestion re-
garding a person's ethical conduct and fitness to practice before the
board, and after notice and hearing, the board may take appropriate
disciplinary action including, but not limited to:

(1) A letter of reprimand.
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(ii) Refusal to permit such person to appear in a representative
capacity in any proceeding before the board or its industrial appeals
judges.

(iii) Certification of the record to the superior court for con-
tempt proceedings as provided in RCW 51.52.100. If the circumstances
require, the board may take action as described above prior to notice
and hearing if the conduct or fitness of the person appearing before
the board requires immediate action in order to preserve the orderly
disposition of the appeal (s).

(c) Proceedings. If any person in proceedings before the board
disobeys or resists any lawful order or process, or misbehaves during
a hearing or so near the place thereof as to obstruct the same, or ne-
glects to produce, after having been ordered so to do, any pertinent
book, paper or document, or refuses to appear after having been sub-
poenaed, or upon appearing refuses to take ocath as a witness, or after
having the oath refuses to be examined according to law, the industri-
al appeals judge may, at his or her discretion and depending on all
the circumstances:

(1) Admonish or reprimand such person.

(ii) Exclude such person from further participation or adjourn
the proceeding.

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100.

(iv) Report the matter to the board for action consistent with
(b) of this subsection.

[Statutory Authority: RCW 51.52.020. WSR 21-15-042, § 263-12-020,
filed 7/14/21, effective 8/14/21; WSR 16-24-054, § 263-12-020, filed
12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-020, filed 12/2/14,
effective 1/2/15; WSR 10-14-061, § 263-12-020, filed 6/30/10, effec-
tive 7/31/10; WSR 04-16-009, § 263-12-020, filed 7/22/04, effective
8/22/04; WSR 00-23-021, § 263-12-020, filed 11/7/00, effective
12/8/00; WSR 98-20-109, § 263-12-020, filed 10/7/98, effective
11/7/98; WSR 91-13-038, § 263-12-020, filed 6/14/91, effective
7/15/91. Statutory Authority: RCW 51.41.060(4) and 51.52.020. WSR
83-01-001 (Order 12), § 263-12-020, filed 12/2/82. Statutory Authori-
ty: RCW 51.52.020. WSR 82-03-031 (Order 11), § 263-12-020, filed
1/18/82; Order 7, § 263-12-020, filed 4/4/75; Order 6, § 263-12-020,
filed 9/29/72; Order 4, § 263-12-020, filed 6/9/72; General Order 2, §
3.1, filed 6/12/63; General Order 1, filed 3/23/60; General Order 3, §
3.1(b), Subsection (2), filed 10/29/65.]

AMENDATORY SECTION (Amending WSR 11-23-154, filed 11/22/11, effective
12/23/11)

WAC 263-12-054 Petition to enforce terms of claim resolution
( (struetured)) settlement agreement. A petition to enforce the terms

of a claim resolution ((strwetured)) settlement agreement must in-
clude:

(1) A copy of the agreement;

(2) A copy of the board order approving the agreement;

(3) A statement setting forth the basis for the parties' failure
to comply with the agreement; and

(4) The current mailing address of each party to the agreement.
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[Statutory Authority: RCW 51.52.020. WSR 11-23-154, § 263-12-054,
filed 11/22/11, effective 12/23/11.]

AMENDATORY SECTION (Amending WSR 14-24-105, filed 12/2/14, effective
1/2/15)

WAC 263-12-092 Mediation and claim resolution ((struetured))
settlement agreement conferences. ( (H—A—statementmade by —anypar—
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pants)) (1) Except as otherwise required by law, subsection (3) of

this section, or by expressed agreement of the parties, all mediation
and claim resolution settlement agreement conferences conducted pur-
suant to RCW 51.52.095 or 51.04.063, including communications, state-
ments, and disclosures made by any participant shall be confidential.
Such communications, statements, and disclosures shall not be repor-
ted, placed in evidence, or disclosed to anyone not a party to the ap-
peal. Such communications, statements, and disclosures shall not be
construed as an admission or declaration against interest. No party
shall be bound by anything done or said during such events unless a
settlement or other agreement is reached in writing or reduced to
writing by the mediator or judge.

(2) Despite any agreement of the parties to the contrary, a medi-
ation or claim resolution settlement agreement conference judge is
prohibited from disclosing any communications, statements, disclo-
sures, or representations identified in subsection (1) of this sec-—
tion, and shall not be called as a witness or deponent in any later
proceeding for the purpose of making such disclosures.

(3) Evidence or information that is otherwise admissible or sub-
ject to discovery does not become inadmissible or protected from dis-

covery solely by reason of its disclosure or use in a mediation ( (wa—
] oo +h Aprza o nyraxza ] agod sz aralbhaa o~ o n (D) £ +h 2 oo v'\) )
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(4) Mediation and claim resolution ((sErgetured)) settlement
agreement conferences are confidential and nonparties may be excluded

from the ((proeceedings)) events.
(5) Mediation and claim resolution ((sErgetured)) settlement

agreement conferences may not be recorded by any type of recording de-
vice.
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[Statutory Authority: RCW 51.52.020. WSR 14-24-105, § 263-12-092,
filed 12/2/14, effective 1/2/15; WSR 08-01-081, § 263-12-092, filed
12/17/07, effective 1/17/08.]

AMENDATORY SECTION (Amending WSR 17-24-121, filed 12/6/17, effective
1/6/18)

WAC 263-12-115 Procedures at hearings. (1) Industrial appeals
judge. All hearings shall be conducted by an industrial appeals judge
who shall conduct the hearing in an orderly manner and rule on all
procedural matters, objections and motions.

(2) Order of presentation of evidence.

(a) In any appeal under either the Industrial Insurance Act, the
Worker and Community Right to Know Act, or the Crime Victims Compensa-
tion Act, the appealing party shall initially introduce all evidence
in his or her case-in-chief except that in an appeal from an order of
the department that alleges fraud or willful misrepresentation the de-
partment or self-insured employer shall initially introduce all evi-
dence in its case-in-chief.

(b) In all appeals subject to the provisions of the Washington
Industrial Safety and Health Act, the department shall initially in-
troduce all evidence in its case-in-chief.

(c) After the party with the initial burden has presented his or
her case-in-chief, the other parties may then introduce the evidence
necessary to their cases-in-chief. In the event there is more than one
other party, they may either present their cases-in-chief successively
or may join in their presentation. Rebuttal evidence shall be received
in the same order. Witnesses may be called out of turn in contraven-
tion of this rule only by agreement of all parties.

(3) Objections and motions to strike. Objections to the admission
or exclusion of evidence shall be in short form, stating the legal
grounds of objection relied upon. Extended argument or debate shall
not be permitted.

(4) Rulings. The industrial appeals judge on objection or on his
or her own motion shall exclude all irrelevant or unduly repetitious
evidence and statements that are inadmissible pursuant to WAC
263-12-095(5). All rulings upon objections to the admissibility of
evidence shall be made in accordance with rules of evidence applicable
in the superior courts of this state.

(5) Interlocutory appeals to the board - Confidentiality of trade
secrets. A direct appeal to the board shall be allowed as a matter of
right from any ruling of an industrial appeals judge adverse to the
employer concerning the confidentiality of trade secrets in appeals
under the Washington Industrial Safety and Health Act.

(6) Interlocutory review by a chief industrial appeals judge.

(a) Except as provided in subsection (5) of this section inter-
locutory rulings of the industrial appeals judge are not subject to
direct review by the board. A party to an appeal or a witness who has
made a motion to gquash a subpoena to appear at board related proceed-
ings, may within five working days of receiving an adverse ruling from
an industrial appeals judge request a review by a chief industrial ap-
peals judge or his or her designee. Such request for review shall be
in writing and shall be accompanied by an affidavit in support of the
request and setting forth the grounds for the request, including the
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reasons for the necessity of an immediate review during the course of
conference or hearing proceedings. Within ((¥ern)) 10 working days of
receipt of the written request, the chief industrial appeals judge, or
designee, may decline to review the ruling based upon the written re-
quest and supporting affidavit; or, after such review as he or she
deems appropriate, may either affirm or reverse the ruling, or refer
the matter to the industrial appeals judge for further consideration.

(b) Failure to request review of an interlocutory ruling shall
not constitute a waiver of the party's objection, nor shall an unfav-
orable response to the request preclude a party from subsequently re-
newing the objection whenever appropriate.

(c) No conference or hearing shall be interrupted for the purpose
of filing a request for review of the industrial appeals judge's rul-
ings; nor shall any scheduled proceedings be canceled pending a re-
sponse to the request.

(7) Recessed hearings. Where, for good cause, all parties to an
appeal are unable to present all their evidence at the time and place
originally set for hearing, the industrial appeals judge may recess
the hearing to the same or a different location so as to insure that
all parties have reasonable opportunity to present their respective
cases. No written "notice of hearing" shall be required as to any re-
cessed hearing.

(8) Failure to present evidence when due.

(a) If any party is due to present certain evidence at a hearing
or recessed hearing and, for any reason on its part, fails to appear
and present such evidence, the industrial appeals judge may conclude
the hearing and issue a proposed decision and order on the record, or
recess or set over the proceedings for further hearing for the receipt
of such evidence.

(b) In cases concerning Washington Industrial Safety and Health
Act citations, a failure to appear by the person and/or party who
filed the appeal is deemed to be an admission of the validity of any
citation, abatement period, or penalty issued or proposed, and consti-
tutes a waiver of all rights except the right to receive a copy of the
decision.

(c) In cases concerning willful misrepresentation, the industrial
appeals judge may proceed with the hearing, receive evidence, and is-
sue a proposed decision and order without requirement of further no-
tice to the appealing party who fails to appear.

(9) Offers of proof in colloquy. When an objection to a question
is sustained an offer of proof in gquestion and answer form shall be
permitted unless the question is clearly objectionable on any theory
of the case.

(10) Telephone and video testimony. At hearings, the parties may
present the testimony of witnesses by telephone or video if agreed to
by all parties and approved by the industrial appeals judge. For good
cause the industrial appeals judge may authorize telephone or video
testimony over the objection of a party after weighing the following
nonexclusive factors:

* The need to weigh a witness's demeanor or credibility.

e Difficulty in handling documents and exhibits.

* The number of parties participating in the hearing.

e Whether any of the testimony will need to be translated.

e Ability of the witness to travel.

* Feasibility of taking a perpetuation deposition.

e Availability of quality telecommunications equipment and serv-
ice.
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When telephone or video testimony is permitted, the industrial
appeals judge presiding at the hearing will swear in the witness tes-
tifying by ((pkerne)) telephone or video as if the witness appeared
live at the hearing. For rules relating to telephone or video deposi-
tion testimony, see WAC 263-12-117.

[Statutory Authority: RCW 51.52.020. WSR 17-24-121, § 263-12-115,
filed 12/6/17, effective 1/6/18; WSR 14-24-105, § 263-12-115, filed
12/2/14, effective 1/2/15; WSR 08-01-081, § 263-12-115, filed
12/17/07, effective 1/17/08; WSR 03-02-038, § 263-12-115, filed
12/24/02, effective 1/24/03; WSR 00-23-021, § 263-12-115, filed
11/7/00, effective 12/8/00; WSR 91-13-038, § 263-12-115, filed
6/14/91, effective 7/15/91; WSR 84-08-036 (Order 17), § 263-12-115,
filed 3/30/84. Statutory Authority: RCW 51.41.060(4) and 51.52.020.
WSR 83-01-001 (Order 12), § 263-12-115, filed 12/2/82. Statutory Au-
thority: RCW 51.52.020. WSR 82-03-031 (Order 11), § 263-12-115, filed
1/18/82; Order 9, § 263-12-115, filed 8/8/75; Order 7, § 263-12-115,
filed 4/4/75; Order 4, § 263-12-115, filed 6/9/72; General Order 3,
Rule 7.5, filed 10/29/65; General Order 2, Rule 7.4, filed 6/12/63;
General Order 1, Rule 5.10, filed 3/23/60. Formerly WAC 296-12-115.]

AMENDATORY SECTION (Amending WSR 21-15-042, filed 7/14/21, effective
8/14/21)

WAC 263-12-117 Perpetuation depositions. (1) Evidence by depo-
sition. The industrial appeals judge may permit or require the perpet-
uation of testimony by deposition, subject to the applicable provi-
sions of WAC 263-12-115. Such ruling may only be given after the in-
dustrial appeals judge gives due consideration to:

(a) The complexity of the issues raised by the appeal;

(b) The desirability of having the witness's testimony presented
at a hearing;

(c) The costs incurred by the parties in complying with the rul-
ing; and

(d) The fairness to the parties in complying with the ruling.

(2) Telephone and video depositions: When testimony is taken by
perpetuation deposition, it may be taken by telephone or video if all
parties agree. For good cause the industrial appeals judge may permit
the parties to take the testimony of a witness by telephone or video
deposition over the objection of a party after weighing the following
nonexclusive factors:

* The need of a party to observe a witness's demeanor.
Difficulty in handling documents and exhibits.

The number of parties participating in the deposition.

Whether any of the testimony will need to be translated.
Ability of the witness to travel.

Availability of quality telecommunications equipment and serv-

ice.

If a perpetuation deposition is taken by telephone or video, the
court reporter transcribing the deposition is authorized to swear in
the deponent, regardless of the deponent's location within or outside
the state of Washington.

(3) The industrial appeals judge may require that depositions be
taken and published within prescribed time limits. The time limits may
be extended by the industrial appeals judge for good cause. Each party
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shall bear its own costs except when the industrial appeals judge al-
locates costs to parties or their representatives. If a party takes a
deposition under this section, but elects not to file the deposition
as evidence in the appeal, the party shall provide written notice to
the assigned industrial appeals judge and all other parties prior to
the deposition filing deadline.

(4) The party filing a deposition must submit the stenographical-
ly reported and transcribed deposition, certification, and exhibits in
an electronic format in accordance with procedures established by the
board. The following requirements apply to the submission of deposi-
tions:

(a) Video depositions will not be considered as part of the re-
cord on appeal;

(b) The electronic deposition must be submitted in searchable pdf
format;

(c) Exhibits to the deposition must be filed electronically as a
single attachment separate from the deposition transcript and certifi-
cation;

(d) Any media exhibit (audio or video) must meet the requirements
set forth in WAC 263-12-116; and

(e) If the deposition is not transcribed in a reproducible format
or properly submitted it may be excluded from the record.

(5) Procedure at deposition. Unless the parties stipulate or the
industrial appeals judge determines otherwise all depositions permit-
ted to be taken for the perpetuation of testimony shall be taken sub-
ject to the following conditions:

(a) That all motions and objections, whether to form or other-
wise, shall be raised at the time of the deposition and if not raised
at such time shall be deemed waived.

(b) That all exhibits shall be marked and identified at the time
of the deposition and, if offered into evidence, appended to the depo-
sition.

(c) That the deposition be published without necessity of further
conference or hearing at the time it is received by the industrial ap-
peals Jjudge.

(d) That all motions, including offers to admit exhibits and ob-
jections raised at the time of the deposition, shall be ruled upon by
the industrial appeals judge in the proposed decision and order.

(e) That the deposition may be appended to the record as part of
the transcript, and not as an exhibit, without the necessity of being
retyped into the record.

[Statutory Authority: RCW 51.52.020. WSR 21-15-042, § 263-12-117,
filed 7/14/21, effective 8/14/21; WSR 17-24-121, § 263-12-117, filed
12/6/17, effective 1/6/18; WSR 16-24-054, § 263-12-117, filed 12/2/16,
effective 1/2/17; WSR 14-24-105, § 263-12-117, filed 12/2/14, effec-
tive 1/2/15; WSR 10-14-061, § 263-12-117, filed 6/30/10, effective
7/31/10; WSR 04-16-009, § 263-12-117, filed 7/22/04, effective
8/22/04; WSR 03-02-038, § 263-12-117, filed 12/24/02, effective
1/24/03.]
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AMENDATORY SECTION (Amending WSR 18-24-123, filed 12/5/18, effective
1/5/19)

WAC 263-12-165 Attorney's fees. (1) Applications for attorney's
fees.

(a) For the fixing of attorney fees as provided by RCW 51.52.120,
the board shall fix a reasonable attorney fee to be paid by the work-
er, crime victim or beneficiary for services rendered before the
board, or before the department in a claim resolution ((strwetgred))
settlement agreement, if written application therefor is made by the
attorney, worker, crime victim or beneficiary, within one year after
the board's final decision and order, or approval of the claim resolu-
tion ((strwetwred)) settlement agreement, is communicated to the party
making the application. If such application for fixing of a fee is
made by the attorney, it shall set forth therein the monetary amount
which the attorney considers reasonable for all services rendered be-
fore the board in an appeal, or before the department in a claim reso-
lution ( (struvetured)) settlement agreement, and the justification sup-
porting the requested fee. The board shall afford to all parties af-
fected a minimum of ((¥er)) 10 days in which to submit comments and
material information which may be helpful to the board in setting a
fair and reasonable fee.

(b) For the ordered payment of attorney fees as provided by RCW
51.32.185 and 51.32.187, the board shall set the attorney fee in a
manner consistent with applicable provisions of subsections (2) and
(3) ((bedtew)) of this section.

(2) Fee fixing criteria. All attorney fees fixed by the board,
where application therefor has been made, shall be established in ac-
cordance with Rule 1.5 of the Rules of Professional Conduct and the
following general principles:

(a) Only one fee shall be fixed for legal services in any one ap-
peal or claim resolution ((struvetured)) settlement agreement regard-
less of the number of attorneys representing the worker, crime victim
or beneficiary, except that in cases of multiple beneficiaries repre-
sented by one or multiple attorneys the board has the discretion to
set more than one attorney fee if so requested.

(b) The board shall defer fixing a fee until such time as infor-
mation, which it deems sufficient upon which to base a fee, is availa-
ble.

(c) A fee shall be fixed only in those cases where the attorney's
services are instrumental in securing additional benefits to the work-
er, crime victim or beneficiary, sustaining the worker's or benefi-
ciary's right to benefits upon an appeal by another party, or in se-
curing a claim resolution ((struwetured)) settlement agreement.

(d) Where increased compensation is obtained, the fee may be
fixed without regard to any medical benefits secured.

(e) In setting all fees, the following factors shall be carefully
considered and weighed:

(1) Nature of the appeal or the claim resolution ( (struvetured))
settlement agreement.

(ii) Novelty and complexity of the issues presented or other un-
usual circumstances.

(iii) Time and labor expended.

(iv) Skill and diligence in conducting the case or in securing
the claim resolution ( (struvetured)) settlement agreement.

(v) Extent and nature of the relief. In computing the extent of
additional benefits, or the retention of benefits awarded by the de-
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partment, the cost to the worker, crime victim or beneficiary of the
litigation, i.e., medical examination and witness fees, shall be first
deducted and the net benefits considered.

(vi) The amount of accrued time-loss payments as a result of pro-
ceedings before the board.

(vii) The prevalent practice of charging contingency fees in ca-
ses before the board.

(viii) The worker's or crime victim's circumstances and the reme-
dial social purposes of the Industrial Insurance Act and of the Crime
Victims Compensation Act, which are intended to provide sure and ade-
quate relief to injured workers and crime victims and their families.

(f) In those cases where the payment of accumulated benefits is
insufficient to allow payment of the fee set and allow the worker,
crime victim or beneficiary to retain a reasonable monetary amount,
the board may also set the schedule and manner in which such fee shall
be payable.

(3) Amount of fees.

(a) Where additional compensation for permanent partial disabili-
ty, loss of earning power, or total temporary disability is obtained
as a result of settlement of the appeal on agreement of the parties
prior to presentation of testimony, a fee of from 10 to 25 percent of
the increased compensation due the worker, crime victim or beneficiary
on the date of the board's order on agreement of the parties and by
reason thereof shall be fixed after considering all factors.

(b) Where additional compensation for permanent partial disabili-
ty, loss of earning power or total temporary disability is obtained
after the presentation of testimony, a fee of from 10 to 30 percent of
the increased compensation shall be fixed after considering all fac-
tors. This provision shall also apply to retroactive permanent total
disability (pension) benefits.

(c) Where no additional compensation is obtained, but the worker
or crime victim is relieved of the payment for medical benefits, a fee
of from 10 to 25 percent of the amount the worker or crime victim is
so relieved of paying shall be fixed after considering all factors.

(d) Where permanent total disability (pension) benefits are ob-
tained for the worker or crime victim, or death benefits are obtained
for survivors of a deceased worker or crime victim, 10 percent of the
first $40,000.00 of the pension reserve as calculated by the depart-
ment of labor and industries, and 15 percent of the pension reserve in
excess of $40,000.00 shall constitute the usual fee, which may be de-
creased or increased after weighing all factors.

(e) Where indeterminate additional compensation is obtained be-
cause the claimant is successful in establishing a proper claim for
benefits which was previously rejected or for which responsibility was
denied, a fee in accordance with the preceding principles and factors
shall be fixed.

(f) Where, upon an appeal by a party other than the worker or his
or her beneficiary, the right to receive the benefits awarded by the
department is affirmed, a fee in accordance with the preceding princi-
ples and factors shall be fixed.

(g) Where a claim resolution ((struvetured)) settlement agreement
is approved by the board, fees for attorney's services are limited to
( (£5f£teen)) 15 percent of the total amount to be paid to the worker
after the agreement becomes final.

(h) When a firefighter, law enforcement officer, or Hanford site
worker has prevailed and the final decision is to allow the claim,
making the opposing party responsible for the payment of reasonable
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costs, including attorney fees, the fees may be established based on
an hourly rate.

(1) The number of hours expended must be supported by documenta-
tion. The board will disregard inflated hours or hours reflecting re-
imbursement for clerical functions.

(ii) All requests for costs must be accompanied by invoices and
documentation including hourly breakdowns where applicable.

(4) Excess fee unlawful. Where the board, pursuant to written ap-
plication by an attorney, worker, crime victim or beneficiary, fixes a
reasonable fee for the services of the attorney in proceedings before
this board, or before the department in securing a claim resolution
( (sEruetured)) settlement agreement, it is unlawful for the attorney
to charge or receive any fee for such services in excess of that fee
so fixed, per RCW 51.52.132.

[Statutory Authority: RCW 51.52.020. WSR 18-24-123, § 263-12-165,
filed 12/5/18, effective 1/5/19; WSR 11-23-154, § 263-12-165, filed
11/22/11, effective 12/23/11; WSR 08-01-081, § 263-12-165, filed
12/17/07, effective 1/17/08; WSR 95-12-062, § 263-12-165, filed
6/5/95, effective 7/6/95; WSR 91-13-038, § 263-12-165, filed 6/14/91,
effective 7/15/91; WSR 82-03-031 (Order 11), § 263-12-165, filed
1/18/82; Order 7, § 263-12-165, filed 4/4/75; Order 4, § 263-12-165,
filed 6/9/72; Subsection 1 from General Order 3, Rule 9.1, filed
10/29/65; General Order 2, Rule 9.2, filed 6/12/63; General Order 1,
Rule 6.4, filed 3/23/60; Subsection (2), General Order 3, Rule 9.2,
filed 10/29/65; General Order 9.1, filed 6/12/63; General Order 1,
Rule 6.4, filed 3/23/60. Formerly WAC 296-12-165.]
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