Washington State Register WSR 22-20-112

WSR 22-20-112
EXPEDITED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed October 5, 2022, 10:25 a.m.]

Title of Rule and Other Identifying Information: Definition of
ordinary maintenance. WAC 296-127-010 Definitions for chapter 296-127
WAC, Prevailing wage.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The legislature passed HB 1975 relating
to property management services provided to housing authority proper-
ties, amending RCW 35.82.070. HB 1975 specifies that certain revenues
collected by a property management services company from housing
project tenants, when used to pay for administrative operating and or-
dinary maintenance costs, are treated as private funds. HB 1975 also
includes a definition of what "ordinary maintenance" is specific to
housing authorities. The department of labor and industries (L&I) now
needs to include this language in WAC 296-127-010 to ensure the rule
definition of "ordinary maintenance”" 1is consistent with the definition
in statute.

Reasons Supporting Proposal: L&I must update the definition of
"ordinary maintenance" in WAC 296-127-010 to ensure the rule defini-
tion is consistent with the definition created in statute, in RCW
35.82.070, through the passage of HB 1975.

Statutory Authority for Adoption: Chapter 39.12 RCW.

Statute Being Implemented: HB 1975 (chapter 273, Laws of 2022).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Reasa L. Pear-
son, Tumwater, WA, 360-902-5331; Implementation and Enforcement: Jody
Robbins, Tumwater, WA, 360-902-5330.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process 1is Appropriate: Expedited rule making is appropriate
because HB 1975 has passed, and includes a definition of what "ordina-
ry maintenance" includes specific to housing authorities. L&I plans to
mirror the language in its rules (WAC 296-127-010).

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Reasa L.
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Pearson, L&I, Fraud Prevention and Labor Standards, Prevailing Wage,
P.0O. Box 44540, Olympia, WA 98504-4540, phone 360-902-5331, email
PrevailingWageRules@Lni.wa.gov, AND RECEIVED BY December 5, 2022.

October 5, 2022
Joel Sacks
Director

0TS-3890.2

AMENDATORY SECTION (Amending WSR 19-15-119, filed 7/23/19, effective
8/23/19)

WAC 296-127-010 Definitions for chapter 296-127 WAC. (1) "De-
partment" means the department of labor and industries.

(2) "Director" means the director of the department or his or her
duly authorized deputy or representative.

(3) "Industrial statistician" means the industrial statistician
of the department.

(4) "Assistant director" means the assistant director of the

fraud prevention and labor standards (FPLS) division or his or her du-
ly authorized deputy or representative.

(5) "Contractor" means:

(a) The prime contractor, and each and every subcontractor, re-
quired to be registered under chapter 18.27 RCW and/or licensed under
chapter 19.28 RCW, that performs any work on a public works project
site, and/or is required to pay industrial insurance premiums as a
construction company.

(b) Employers engaged in shipbuilding and ship repair, building
service maintenance, and any fabricator or manufacturer that produces
nonstandard items specifically for a public works project.

(c) Employers that contract with contractors or subcontractors
for the purpose of the production and/or delivery of materials pur-
suant to the terms of WAC 296-127-018.

(6) The term municipality shall include every city, county, town,
district, political subdivision, or other public agency thereof which
is authorized by law to require the execution of public work, except
drainage districts, diking districts, diking and drainage improvement
districts, drainage improvement districts, diking improvement dis-
tricts, consolidated diking and drainage improvement districts, con-
solidated drainage improvement districts, consolidated diking improve-
ment districts, irrigation districts, or any such other districts as
shall from time to time be authorized by law for the reclamation or
development of waste or undeveloped lands.

(7) (a) The term "public work" shall include:

(i) All work, construction, alteration, enlargement, improvement,
repair, and/or demolition that is executed by contract, purchase or-
der, or any other legal agreement and that is executed at the cost of
the state of Washington or of any municipality. The source of the
funding shall not determine the applicability of the statute, and may
include, but is not limited to, such sources as those payments made
through contracts with insurance companies on behalf of the insured
state or municipality;
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(ii) All work, construction, alteration, enlargement, improve-
ment, repair, and/or demolition which, by law, constitutes a lien or
charge on any property of the state or of a municipality;

(iii) All work, construction, alteration, repair, or improvement,
other than ordinary maintenance that the state or a municipality cau-
ses to be performed by a private party through a contract to rent,
lease, or purchase at least ((£ifty)) 50 percent of the project by one
or more state agencies or municipalities, pursuant to RCW 39.04.260;

(iv) Maintenance, except ordinary maintenance as defined by (b)
((H+3+>r)) (d4i) (A) and (B) of this subsection, when performed by con-
tract. Maintenance is defined as keeping existing facilities in good
usable, operational condition;

(v) Janitorial and building service maintenance as defined by WAC
296-127-023, when performed by contract, on public buildings and/or
assets; and

(vi) The fabrication and/or manufacture of nonstandard items pro-
duced by contract specifically for a public works project as defined
by (a) (i) through (v) of this subsection.

(b) The term "public work" shall not include:

(i) Work, construction, alteration, enlargement, improvement, re-
pair, demolition, and/or maintenance for which no wage or salary com-
pensation is paid, consistent with the requirements of RCW 35.21.278;
or

(ii) Ordinary maintenance.

(A) Ordinary maintenance is defined as maintenance work performed
by the regular employees of the state or any county, municipality, or
political subdivision created by its laws.

(B) For housing authorities when contracting with a property man-
agement services company for purposes of operating a housing project,
as defined in RCW 35.82.030. Rental and other project revenues collec-
ted by a property management services company from the housing proij-
ect's tenants and used to pay administrative operating and ordinary
maintenance costs incurred by the company under the terms of the con-
tract with the authority shall be treated as private funds, and any
resulting services as executed at the cost of the property management
services company and the housing project's tenants, until the net op-
erating revenues are distributed to the authority for its exclusive
use and control. For the purposes of this subsection, "ordinary main-
tenance" only includes: Routine repairs related to unit turnover work;
grounds and parking lot upkeep; and repairs and cleaning work needed
to keep a property in a clean, safe, sanitary, and rentable condition
that are customarily undertaken or administered by residential proper-
ty management services companies. "Ordinary maintenance" does not in-
clude repairs that would be considered replacement capital repairs or
scheduled regular maintenance work on plumbing, electrical, or HVAC/R
systems or their components.

(8) "Contract" means a contract, purchase order, or any other le-
gal agreement in writing for public work to be performed for a fixed
or determinable amount, which is duly awarded after advertisement and
competitive bid. A contract that is awarded from a small works roster,
or under the emergency provisions of state law, need not be adver-
tised.

(9) "Residential construction" means construction, alteration,
repair, improvement, or maintenance of single family dwellings, du-
plexes, apartments, condominiums, and other residential structures not
to exceed four stories in height, including basement, when used solely
as permanent residences. It does not include the utilities construc-

Certified on 10/13/2022 [ 3 ] WSR 22-20-112



Washington State Register

tion

structures (e.g.,

[Statutory Authority: Chapter 39

filed 7/23/19,
WSR 94-01-100,

92-01-104, § 296-127-010,
88-22-046 (Order 88-22),
thority: RCW 39.12.050,
86-03-063 (Order 85-28),
thority: RCW 39.12.015,
82-18-041 (Order 82-28),

S
39.
S
39.
S
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(water and sewer lines),
for recreation

effective 8/23/19.
§ 296-127-010,
utory Authority: Chapters 39.04 and 39.12 RCW and RCW 43.22.270.
filed 12/18/91,
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or work on streets, or work on other

and business.)

.12 RCW. WSR 19-15-119, § 296-127-010,
Statutory Authority: RCW 39.12.070.
filed 12/16/93, effective 1/16/94. Stat-
WSR
effective 1/31/92; WSR
296-127-010, filed 10/31/88. Statutory Au-
12.065, 43.22.270 and 51.04.020. WSR
296-127-010, filed 1/17/86. Statutory Au-
12.060 and HB 795, 1982 1st ex.s. c 38. WSR
296-127-010, filed 8/27/82.]
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