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DEPARTMENT OF REVENUE
[Filed September 21, 2022, 1:34 p.m.]

Title of Rule and Other Identifying Information: WAC 458-20-135
Extracting natural products, 458-20-136 Manufacturing, processing for
hire, fabricating, 458-20-13601 Manufacturers and processors for hire
—Sales and use tax exemptions for machinery and equipment, 458-20-209
Farming for hire and horticultural services performed for farmers,
458-20-210 Sales of tangible personal property for farming—Sales of
agricultural products by farmers, and 458-20-244 Food and food ingre-
dients.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to update and amend the above rules to recognize 2022 legislation
(25HB 1210), which changes the terminology referencing "marijuana" to
"cannabis."

Reasons Supporting Proposal: The Washington state legislature
enacted a statutory change in 2022 that changes the term "marijuana"
to "cannabis" in the above rule. The legislature found that the use of
the term "marijuana" in the United States has discriminatory origins
and should be replaced with the more scientifically accurate term
"cannabis." This change is technical in nature and no substantive le-
gal changes are intended or implied.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060.

Statute Being Implemented: RCW 82.04.100, 82.04.260, 82.08.02565,
82.04.213, 82.04.331, 82.08.0293.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Melinda Man-
dell, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1584; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
dell, DOR, P.O. Box 47453, phone 360-534-1584, fax 360-534-1606, email
MelindaM@dor.wa.gov, AND RECEIVED BY December 5, 2022.
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OTS-4104.1

AMENDATORY SECTION (Amending WSR 14-23-060, filed 11/17/14, effective
12/18/14)

WAC 458-20-135 Extracting natural products. (1) Introduction.
This rule explains the application of the business and occupation
(B&0O), retail sales, and use taxes to persons extracting natural prod-
ucts. Persons extracting natural products often use the same extracted
products in a manufacturing process. This rule provides guidance for
determining when an extracting activity ends and the manufacturing ac-
tivity begins. In addition to all other taxes, commercial fishermen
may be subject to the enhanced food fish excise tax levied by chapter
82.27 RCW (Tax on enhanced food fish).

Persons engaging in activities associated with timber harvest op-
erations should refer to WAC 458-20-13501 (Timber harvest operations).
Persons engaged in a manufacturing activity should also refer to WAC
458-20-136 (Manufacturing, processing for hire, fabricating) and
458-20-13601 (Manufacturers and processors for hire—Sales and use tax
exemptions for machinery and equipment) .

(2) Who is an "extractor"? RCW 82.04.100 defines the term "ex-
tractor" to mean every person who, from the person's own land or from
the land of another under a right or license granted by lease or con-
tract, either directly or by contracting with others for the necessary
labor or mechanical services, for sale or for commercial or industrial
use mines, quarries, takes or produces coal, o0il, natural gas, ore,
stone, sand, gravel, clay, mineral, or other natural resource product.
The term includes a person who fells, cuts, or takes timber, Christmas
trees other than plantation Christmas trees, or other natural prod-
ucts. It also includes any person who takes fish, shellfish, or other
sea or inland water foods or products.

(a) Persons excluded from the definition of "extractor." The term
"extractor" does not include:

(1) Persons performing under contract the necessary labor or me-
chanical services for others (these persons are extractors for hire,
see subsection (4) of this section); or

(11i) Persons who are farmers as defined in RCW 82.04.213. Refer
to WAC 458-20-209 and 458-20-210 for tax-reporting information for
farmers and persons selling property to or performing horticultural
services for farmers; or

(iii) Persons producing ( (mariiwars)) cannabis.

(b) When an extractor is also a manufacturer. An extractor may
subsequently take an extracted product and use it as a raw material in
a manufacturing process. The following examples explain when an ex-
tracting process ends and a manufacturing process begins for various
situations. These examples should be used only as a general guide. A
determination of when extracting ends and manufacturing begins for
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other situations can be made only after a review of all of the facts
and circumstances.

(1) Mining and quarrying. Mining and quarrying operations are ex-
tracting activities, and generally include the screening, sorting, and
piling of rock, sand, stone, gravel, or ore. For example, an operation
that extracts rock, then screens, sorts, and with no further process-
ing places the rock into piles for sale, is an extracting operation.

(A) The crushing and/or blending of rock, sand, stone, gravel, or
ore are manufacturing activities. These are manufacturing activities
whether or not the materials were previously screened or sorted.

(B) Screening, sorting, piling, or washing of the material, when
the activity takes place in conjunction with crushing or blending at
the site where the materials are taken or produced, is considered a
part of the manufacturing operation if it takes place after the first
screen. If there is no separate first screen, only those activities
subsequent to the materials being deposited into the screen are con-
sidered a part of the manufacturing operation.

(1ii) Commercial fishing. Commercial fishing operations, including
the taking of any fish in Washington waters (within the statutory lim-
its of the state of Washington) and the taking of shellfish or other
sea or inland water foods or products, are extracting activities.
These activities often include the removal of meat from the shell and
the icing of fish or sea products.

(A) A person growing, raising, or producing a product of agquacul-
ture as defined in RCW 15.85.020 on the person's own land or on land
in which the person has a present right of possession is considered a
farmer. RCW 82.04.213.

(B) Cleaning (removal of the head, fins, or viscera), filleting,
and/or steaking fish are manufacturing activities. The cooking of fish
or seafood is also a manufacturing activity. Refer to RCW 82.04.260
and WAC 458-20-136 for information regarding the special B&0O tax rate/
classification that applies to the manufacturing of seafood products
that remain in a raw, raw frozen, or raw salted state.

(C) The removal of meat from the shell or the icing of fish or
sea products, when the activity is performed in conjunction with and
at the site where manufacturing takes place (e.g., cooking the fish or
seafood), is considered a part of the manufacturing operation.

(3) Tax-reporting responsibilities for income received by extrac-
tors. Extractors are subject to the extracting B&O tax upon the value
of the extracted products. (See WAC 458-20-112 regarding "value of
products.") Extractors who sell the products at retail or wholesale in
this state are subject to either the retailing or wholesaling B&O tax,
as the case may be. In such cases, the extractor must report under
both the "production" (extracting) and "selling" (wholesaling or re-
tailing) classifications of the B&0O tax, and claim a tax credit under
the multiple activities tax credit (MATC). See also WAC 458-20-19301
(Multiple activities tax credits) for a more detailed explanation of
the MATC reporting requirements. Extractors that manufacture tangible
personal property that they sell to buyers who will either resell the
tangible personal property without any intervening use, or will in-
clude the tangible personal property as a component or ingredient in
another product for sale by the buyer to another customer, are making
wholesale sales. To document the wholesale nature of any transaction,
sellers making wholesale sales must obtain from the buyer a resale
certificate for sales made before January 1, 2010, or reseller permit
for sales made on or after January 1, 2010. See also WAC 458-20-102A
(Resale certificates) and WAC 458-20-102 (Reseller permits) for a more
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detailed explanation of a seller's obligation to document its whole-
sale sales. Even though resale certificates are no longer used after
December 31, 2009, they must be kept on file by the seller for five
years from the date of last use or until December 31, 2014, whichever
first occurs.

For example, Corporation quarries rock without further process-
ing. Corporation sells and delivers the rock to Landscaper, who is lo-
cated in Washington. Landscaper provides Corporation with a resale
certificate (WAC 458-20-102A) for purchases made before January 1,
2010, or a reseller permit (WAC 458-20-102) for purchases made on or
after January 1, 2010. Corporation should report under both the ex-
tracting and wholesaling B&0O tax classifications, and claim a MATC per
WAC 458-20-19301. Had Corporation delivered the quarried rock to an
out-of-state location, Corporation would have incurred only an ex-—
tracting B&O tax liability.

(a) When extractors use their products in a manufacturing proc-
ess. Persons who extract products, use these extracted products in a
manufacturing process, and then sell the products all within Washing-
ton are subject to both "production" taxes (extracting and manufactur-
ing) and the "selling" tax (wholesaling or retailing), and may claim
the appropriate credits under the MATC. (See also WAC 458-20-136 on
manufacturing.)

For example, Company quarries rock (an extracting activity),
crushes and blends the rock (a manufacturing activity), and sells the
resulting product at retail. The taxable value of the extracted rock
is $50,000 (the amount subject to the extracting B&O tax). The taxable
value of the crushed and blended rock is $140,000 (the amount subject
to the manufacturing B&O tax). The crushed and blended rock is sold
for $140,000 (the amount subject to the retailing B&O tax). Assume the
tax rates for the extracting and manufacturing B&O taxes are .00484,
and the tax rate for the retailing B&0O tax is .00471. Company should
compute its tax liability as follows:

(1) Reporting B&0O tax on the combined excise tax return:

(A) Extracting B&O tax liability of $242 ($50,000 x .00484);

(B) Manufacturing B&0O tax liability of $678 ($140,000 x .00484);
and

(C) Retailing B&O tax liability of $659 ($140,000 x .00471).

(ii) Completing the multiple activities tax credit (Part II of
Schedule C):

Business and Occupation Tax Reported

Activity which results in Taxable Total
a tax credit Amount Extracting Manufacturing Wholesaling Retailing Credit

Washington extracted
products manufactured
in Washington 50,000 242 242 242

Washington extracted
products sold in

Washington
Washington
manufactured products
sold in Washington 140,000 678 659 659
Multiple Activities Tax Credit Subtotal of taxes paid
to Washington state 901
Credit ID 800 901

Schedule C helps taxpayers calculate and claim the multiple ac-
tivities tax credit provided by RCW 82.04.440. In the Schedule C exam-
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ple above, materials that a person extracts and then uses in a manu-
facturing process in Washington are entered at their value when ex-
tracting ceases and manufacturing begins ($50,000 shown on the "Wash-
ington extracted products manufactured in Washington" line of the
Schedule C). The taxable amount reported on the "Washington manufac-
tured products sold in Washington" line of the Schedule C is the value
of products at the point that manufacturing ceases ($140,000), not
simply the value added by the manufacturing activity. For more infor-
mation and examples that are helpful in determining the value of prod-
ucts, refer to WAC 458-20-112 (Value of products).

(b) When extractors sell their products at retail or wholesale.
An extractor making retail sales must collect and remit retail sales
tax on all sales to consumers, unless the sale is exempt by law (e.g.,
see WAC 458-20-244 regarding sales of certain food products). Extrac-
tors making wholesale sales must obtain resale certificates for sales
made before January 1, 2010, or reseller permits for sales made on or
after January 1, 2010, from their customers to document the wholesale
nature of any transaction as provided in WAC 458-20-102A (Resale cer-
tificates) and WAC 458-20-102 (Reseller permits). Even though resale
certificates are no longer used after December 31, 2009, they must be
kept on file by the seller for five years from the date of last use or
until December 31, 2014, whichever first occurs.

(4) Tax-reporting responsibilities for income received by extrac-
tors for hire. Persons performing extracting activities for extractors
are subject to the extracting for hire B&O tax upon their gross income
from those services.

For example, a person removing ore, waste, or overburden at a
mining pit for the operator of the mining operation is an extractor
for hire. Likewise, a person drilling to locate or provide access to a
satisfactory grade of ore at the mining pit for the operator is also
an extractor for hire. The gross income derived from these activities
is subject to the extracting for hire B&0O tax classification.

(5) Mining or mineral rights. Royalties or charges in the nature
of royalties for granting another the privilege or right to remove
minerals, rock, sand, or other natural resource product are subject to
the service and other activities B&0O tax. The special B&0O tax rate
provided by RCW 82.04.2907 does not apply because this statute specif-
ically excludes compensation received for any natural resource. Refer
also to RCW 82.45.035 and WAC 458-61-520 (Mineral rights and mining
claims) for more information regarding the sale of mineral rights and
the real estate excise tax.

Income derived from the sale or rental of real property, whether
designated as royalties or another term, is exempt of the B&O tax.

(6) Tax liability with respect to purchases of equipment or sup-
plies and property extracted and/or manufactured for commercial or in-
dustrial use. The retail sales tax applies to all purchases of equip-
ment, component parts of equipment, and supplies by persons engaging
in extracting or extracting for hire activities unless a specific ex-
emption applies. If the seller fails to collect the appropriate retail
sales tax, the buyer is required to remit the retail sales tax (com-
monly referred to as "deferred retail sales tax") or use tax directly
to the department.

(a) Exemption available for certain manufacturing equipment. RCW
82.08.02565 and 82.12.02565 provide retail sales and use tax exemp-
tions for certain machinery and equipment used by manufacturers and
processors for hire. While this exemption does not extend to extrac-
tors or extractors for hire, persons engaged in both extracting and
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manufacturing activities should refer to WAC 458-20-13601 for an ex-
planation of how these exemptions may apply to them.

(b) Property manufactured for commercial or industrial use. Per-
sons manufacturing tangible personal property for commercial or indus-
trial use are subject to both the manufacturing B&0O and use taxes upon
the value of the property manufactured, unless a specific exemption
applies. (See also WAC 458-20-134 on commercial or industrial use.)

If the person also extracts materials used in the manufacturing
process, the extracting B&0O tax is due on the value of the extracted
materials and a MATC may be taken. For example, Quarry extracts rock,
crushes the rock into desired size, and then uses the crushed rock in
its parking lot. The use of the crushed rock by Quarry in its parking
lot is a commercial or industrial use. Quarry is subject to the ex-
tracting and manufacturing B&O taxes and may claim a MATC. Quarry is
also responsible for remitting use tax on the value of the crushed
rock applied to the parking lot.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.04.100. WSR
14-23-060, § 458-20-135, filed 11/17/14, effective 12/18/14. Statutory
Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12
and 82.32 RCW. WSR 10-06-069, § 458-20-135, filed 2/25/10, effective
3/28/10. Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR
04-01-126, § 458-20-135, filed 12/18/03, effective 1/18/04. Statutory
Authority: RCW 82.32.300. WSR 00-11-096, § 458-20-135, filed 5/17/00,
effective 6/17/00; WSR 86-09-058 (Order ET 86-7), § 458-20-135, filed
4/17/86; WSR 83-07-034 (Order ET 83-17), § 458-20-135, filed 3/15/83.
Statutory Authority: RCW 82.01.060(2) and 82.32.300. WSR 78-07-045
(Order ET 78-4), § 458-20-135, filed 6/27/78; Order ET 70-3, §
458-20-135 (Rule 135), filed 5/29/70, effective 7/1/70.]

OTS-4105.1

AMENDATORY SECTION (Amending WSR 15-01-005, filed 12/4/14, effective
1/4/15)

WAC 458-20-136 Manufacturing, processing for hire, fabricating.
(1) Introduction. This rule explains the application of the business
and occupation (B&0O), retail sales, and use taxes to manufacturers. It
identifies the special tax classifications and rates that apply to
specific manufacturing activities. The law provides a retail sales and
use tax exemption for certain machinery and equipment (M&E) used by
manufacturers. Refer to RCW 82.08.02565, 82.12.02565, and WAC
458-20-13601 (Manufacturers and processors for hire—Sales and use tax
exemption for machinery and equipment) for more information regarding
this exemption. Effective June 12, 2014, chapter 140, Laws of 2014 (SB
6505), machinery and equipment used directly in the manufacturing, re-
search and development, or testing of ( (meriiwarna)) cannabis, includ-
ing related services, are not eligible for the M&E retail sales and
use tax exemption. For purposes of this rule, " ((marijwana)) cannabis"
is any product with a THC concentration greater than .03 percent. Per-
sons engaging in both extracting and manufacturing activities should
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also refer to WAC 458-20-135 (Extracting natural products) and
458-20-13501 (Timber harvest operations).

(2) Manufacturing activities. RCW 82.04.120 explains that the
phrase "to manufacture" embraces all activities of a commercial or in-
dustrial nature wherein labor or skill is applied, by hand or machi-
nery, to materials so that as a result thereof a new, different, or
useful substance or articles of tangible personal property is produced
for sale or commercial or industrial use. The phrase includes the pro-
duction or fabrication of special-made or custom-made articles.

(a) "To manufacture" includes, but is not limited to:

(1) The production or fabrication of dental appliances, devices,
restorations, substitutes, or other dental laboratory products by a
dental laboratory or dental technician;

(ii) The cutting, delimbing, and measuring of felled, cut, or
taken trees;

(iii) The crushing and/or blending of rock, sand, stone, gravel,
or ore;

(iv) The cleaning (removal of the head, fins, or viscera) of
fish; and

(v) The production of compressed or liquefied natural gas for use
as transportation fuel as defined in RCW 82.16.310.

(b) "To manufacture" does not include:

(1) The conditioning of seed for use in planting;

(ii) The cubing of hay or alfalfa;

(iii) The growing, harvesting, or producing of agricultural prod-
ucts;

(iv) The cutting, grading, or ice glazing of seafood which has
been cooked, frozen, or canned outside this state;

(v) The packing of agricultural products, including sorting,
washing, rinsing, grading, waxing, treating with fungicide, packaging,
chilling, or placing in controlled atmospheric storage; and

(vi) The repairing and reconditioning of tangible personal prop-
erty for others.

(3) Manufacturers and processors for hire. RCW 82.04.110 defines
"manufacturer" to mean every person who, either directly or by con-
tracting with others for the necessary labor or mechanical services,
manufactures for sale or for commercial or industrial use from his or
her own materials or ingredients any articles, substances, or commodi-
ties. However, a nonresident of the state of Washington who is the
owner of materials processed for it in this state by a processor for
hire is not deemed to be a manufacturer in this state because of that
processing. Additionally, any owner of materials from which a nuclear
fuel assembly is fabricated in this state by a processor for hire is
also not deemed to be a manufacturer because of such processing.

(a) The term "processor for hire" means a person who performs la-
bor and mechanical services upon property belonging to others so that
as a result a new, different, or useful article of tangible personal
property is produced for sale or commercial or industrial use. Thus, a
processor for hire is any person who would be a manufacturer if that
person were performing the labor and mechanical services upon his or
her own materials.

(b) If a particular activity is excluded from the definition of
"to manufacture," a person performing the labor and mechanical serv-
ices upon materials owned by another is not a processor for hire. For
example, the cutting, grading, or ice glazing of seafood that has been
cooked, frozen, or canned outside this state is excluded from the def-
inition of "to manufacture." Because of this exclusion, a person who
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performs these activities on seafood belonging to others is not a
"processor for hire."

(c) A person who produces aluminum master alloys, regardless of
the portion of the aluminum provided by that person's customer, is
considered a "processor for hire." RCW 82.04.110. For the purpose of
this specific provision, the term "aluminum master alloy" means an al-
loy registered with the Aluminum Association as a grain refiner or a
hardener alloy using the American National Standards Institute desig-
nating system H35.3.

(d) In some instances, a person furnishing the labor and mechani-
cal services undertakes to produce an article, substance, or commodity
from materials or ingredients furnished in part by the person and in
part by the customer. Depending on the circumstances, this person will
either be considered a manufacturer or a processor for hire.

(1) If the person furnishing the labor and mechanical services
furnishes materials constituting less than ((&wenty)) 20 percent of
the value of all of the materials or ingredients which become a part
of the produced product, that person will be presumed to be processing
for hire.

(ii) The person furnishing the labor and mechanical services will
be presumed to be a manufacturer if the value of the materials or in-
gredients furnished by the person is equal to or greater than ((twen—
£y)) 20 percent of the total value of all materials or ingredients
which become a part of the produced product.

(iii) If the person furnishing the labor and mechanical services
supplies, sells, or furnishes to the customer, before processing,

( (Ewerty)) 20 percent or more in value of the materials or ingredients
from which the product is produced, the person furnishing the labor
and mechanical services will be deemed to be the owner of the materi-
als and considered a manufacturer.

(e) There are occasions where a manufacturing facility and ingre-
dients used in the manufacturing process are owned by one person,
while another person performs the actual manufacturing activity. The
person operating the facility and performing the manufacturing activi-
ty 1s a processor for hire. The owner of the facility and ingredients
is the manufacturer.

(4) Tax-reporting responsibilities for income received by manu-
facturers and processors for hire. Persons who manufacture products in
this state are subject to the manufacturing B&O tax upon the value of
the products, including by-products (see also WAC 458-20-112 regarding
"value of products"), unless the activity qualifies for one of the
special tax rates discussed in subsection (5) of this rule. See also
WAC 458-20-193 (Inbound and outbound interstate sales of tangible per-
sonal property).

For example, Corporation A stains door panels that it purchases.
Corporation A also affixes hinges, guide wheels, and pivots to un-
stained door panels. Corporation B shears steel sheets to dimension,
and slits steel coils to customer's requirements. The resulting prod-
ucts are sold and delivered to out-of-state customers. Corporation A
and Corporation B are subject to the manufacturing B&0O tax upon the
value of these manufactured products. These manufacturing activities
take place in Washington, even though the manufactured product is de-
livered out-of-state. A credit may be available if a gross receipts
tax is paid on the selling activity to another state. (See also WAC
458-20-19301 on multiple activities tax credits.)

(a) Manufacturers who sell their products at retail or wholesale
in this state are also subject to either the retailing or wholesaling

Certified on 10/13/2022 [ 8 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-002

B&O tax, as the case may be. In such cases, the manufacturer must re-
port under both the "production" (manufacturing) and "selling" (whole-
saling or retailing) classifications of the B&0O tax, and claim a mul-
tiple activities tax credit (MATC). See also WAC 458-20-19301 for a
more detailed explanation of the MATC reporting requirements. Manufac-
turers are making wholesale sales when their buyer will resell the
tangible personal property without intervening use, or includes the
tangible personal property as a component or ingredient in another
product for sale by the buyer to another customer. Sellers in these
wholesale sales must obtain a reseller permit from the buyer. Reseller
permits replaced resale certificates effective January 1, 2010. Even
though resale certificates are no longer used after December 31, 2009,
they must be kept on file by the seller for five years from the date
of last use or December 31, 2014, whichever first occurs. For addi-
tional information on reseller permits see WAC 458-20-102.

For example on January 1, 2010, Raw Fish Incorporated purchases
raw fish that it manufactures into fillets. The resulting product is
then sold at wholesale to its customer, Fish Distributor LLC. Fish
Distributor LLC resells the fillets without intervening use to its
customers and provides Raw Fish Incorporated with a copy of its re-
seller permit. Raw Fish Incorporated is subject to both the manufac-
turing raw seafood B&O tax upon the value of the manufactured product,
and the wholesaling B&0O tax upon the gross proceeds of sale. Raw Fish
Incorporated is entitled to claim a MATC.

(b) Processors for hire are subject to the processing for hire
B&O tax upon the total charge made for those services, including any
charge for materials furnished by the processor. The B&0O tax applies
whether the resulting product is delivered to the customer within or
outside this state.

(c) The measure of tax for manufacturers and processors for hire
with respect to "cost-plus" or "time and material" contracts includes
the amount of profit or fee above cost received, plus the reimburse-
ments or prepayments received on account of materials and supplies,
labor costs, taxes paid, payments made to subcontractors, and all oth-
er costs and expenses incurred by the manufacturer or processor for
hire.

(d) A manufacturing B&O tax exemption is available for the clean-
ing of fish, if the cleaning activities are limited to the removal of
the head, fins, or viscera from fresh fish without further processing
other than freezing. RCW 82.04.2403. Processors for hire performing
these cleaning activities remain subject to the processing for hire
B&O tax.

(e) Amounts received by hop growers or dealers for hops shipped
outside the state of Washington for first use, even though the hops
have been processed into extract, pellets, or powder in this state are
exempt from the B&O tax. RCW 82.04.337. However, a processor for hire
with respect to hops is not exempt on amounts charged for processing
these products.

(f) Manufacturers and processors for hire making retail sales
must collect and remit retail sales tax on all sales to consumers, un-
less the sale is exempt by law (e.g., see WAC 458-20-244 regarding
sales of certain food products). A manufacturer or processor for hire
making wholesale sales must obtain a reseller permit from the buyer.
Reseller permits replaced resale certificates effective January 1,
2010. Even though resale certificates are no longer used after Decem-
ber 31, 2009, they must be kept on file by the seller for five years
from the date of last use or December 31, 2014, whichever first oc-
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curs. For additional information on reseller permits see WAC
458-20-102.

(g) Effective July 1, 2015, a gas distribution business manufac-
turing or selling liquefied natural gas or compressed natural gas for
use as transportation fuel is exempt from state and local public util-
ity taxes. The sale of natural gas from which the buyer manufactures
compressed natural gas or liquefied natural gas, where the compressed
natural gas or liquefied natural gas is to be sold or used as trans-
portation fuel, is also exempt from state and local public utility
taxes. The gross receipts from these activities are subject to the
manufacturing, wholesaling, or retailing B&0O tax and local taxes, as
applicable. The retail sale of compressed natural gas or liquefied
natural gas is also subject to fuel taxes, if it is used in a motor
vehicle. If the fuel is not used in a motor vehicle (off-road, boat,
etc.) the fuel is subject to retail sales or use tax.

(5) Manufacturing - Special tax rates/classifications. RCW
82.04.260 provides several special B&0O tax rates/classifications for
manufacturers engaging in certain manufacturing activities. In all
such cases the principles set forth in subsection (4) of this rule
concerning multiple activities and the resulting credit provisions are
also applicable.

Special tax classifications/rates are provided for the activities
of:

(a) Manufacturing wheat into flour, barley into pearl barley,
soybeans into soybean o0il, canola into canola o0il, meal, or canola by-
products, or sunflower seeds into sunflower oil;

(b) Splitting or processing dried peas;

(c) Manufacturing seafood products, which remain in a raw, raw
frozen, or raw salted state;

(d) Manufacturing by canning, preserving, freezing, processing,
or dehydrating fresh fruits and vegetables ("fruits" and "vegetables"
does not include ( (mearijwarna)) cannabis);

(e) Slaughtering, breaking, and/or processing perishable meat
products and/or selling the same at wholesale and not at retail; and

(f) Manufacturing nuclear fuel assemblies.

(6) Repairing and/or refurbishing distinguished from manufactur-
ing. The term "to manufacture" does not include the repair or refur-
bishing of tangible personal property. To be considered "manufactur-
ing," the application of labor or skill to materials must result in a
"new, different, or useful article." If the activity merely restores
an existing article of tangible personal property to its original
utility, the activity is considered a repair or refurbishing of that
property. (See WAC 458-20-173 for tax-reporting information on re-
pairs.)

(a) In making a determination whether an activity is manufactur-
ing as opposed to a repair or reconditioning activity, consideration
is given to a variety of factors including, but not limited to:

(1) Whether the activity merely restores or prolongs the useful
life of the article;

(ii) Whether the activity significantly enhances the article's
basic qualities, properties, or functional nature; and

(iii) Whether the activity is so extensive that a new, different,
or useful article results.

(b) The following example illustrates the distinction between a
manufacturing activity resulting in a new, different, or useful arti-
cle, and the mere repair or refurbishment of an existing article. This
example should only be used as a general guide. The tax results of
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other situations must be determined after a review of all the facts
and circumstances. In cases of uncertainty, persons should contact the
department for a ruling.

(1) Corporation rebuilds engine cores. When received, each core
is assigned an individual identification number and disassembled. The
cylinder head, connecting rods, crankshaft, valves, springs, nuts, and
bolts are all removed and retained for reassembly into the same engine
core. Unusable components are discarded. The block is then baked to
burn off dirt and impurities, then blasted to remove any residue. The
cylinder walls are rebored because of wear and tear. The retained com-
ponents are cleaned, and if needed straightened and/or reground. Cor-
poration then reassembles the cores, replacing the pistons, gaskets,
timing gears, crankshaft bearings, and oil pumps with new parts. The
components retained from the original engine core are incorporated on-
ly into that same core.

(ii) Corporation is under these circumstances not engaging in a
manufacturing activity. The engine cores are restored to their origi-
nal condition, albeit with a slightly larger displacement because of
wear and tear. The cores have retained their original functional na-
ture as they run with approximately the same efficiency and horsepow-
er. The rebuilding of these cores is not so extensive as to result in
a new, different, or useful article. Each engine core has retained its
identity because all reusable components of the original core are re-
assembled in the same core. Corporation has taken an existing article
and extended its useful life.

(7) Combining and/or assembly of products to achieve a special
purpose as manufacturing. The physical assembly of products from vari-
ous components is manufacturing because it results in a "new, differ-
ent, or useful" product, even if the cost of the assembly activity is
minimal when compared with the cost of the components. For example,
the bolting of a motor to a pump, whether bolted directly or by using
a coupling, is a manufacturing activity. Once physically Jjoined, the
resulting product is capable of performing a pumping function that the
separate components cannot.

(a) In some cases the assembly may consist solely of combining
parts from various suppliers to create an entirely different product
that is sold as a kit for assembly by the purchaser. In these situa-
tions, the manufacturing B&O tax applies even if the person combining
the parts does not completely assemble the components, but sells them
as a package. For example, a person who purchases component parts from
various suppliers to create a wheelbarrow, which will be sold in a
"kit" or "knock-down" condition with some assembly required by pur-
chaser, is a manufacturer. The purchaser of the wheelbarrow kit is not
a manufacturer, however, even though the purchaser must attach the
handles and wheel.

(b) The department considers various factors in determining if a
person combining various items into a single package is engaged in a
manufacturing activity. Any single one of the following factors is not
considered conclusive evidence of a manufacturing activity, though the
presence of one or more of these factors raises a presumption that a
manufacturing activity is being performed:

(1) The ingredients are purchased from various suppliers;

(ii) The person combining the ingredients attaches his or her own
label to the resulting product;

(iii) The ingredients are purchased in bulk and broken down to
smaller sizes;
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(iv) The combined product is marketed at a substantially differ-
ent value from the selling price of the individual components; and

(v) The person combining the items does not sell the individual
items except within the package.

(c) The following examples should be used only as a general
guide. The specific facts and circumstances of each situation must be
carefully examined to determine if the combining of ingredients is a
manufacturing activity or merely a packaging or marketing activity. In
cases of uncertainty, persons combining items into special purpose
packages should contact the department for a ruling.

(1) Combining prepackaged food products and gift items into a
wicker basket for sale as a gift basket is not a manufacturing activi-
ty when:

(A) The products combined in the basket retain their original
packaging;

(B) The person does not attach his or her own labels to the com-
ponents or the combined basket;

(C) The person maintains an inventory for sale of the individual
components and does sell these items in this manner as well as the
combined baskets.

(ii) Combining bulk food products and gift items into a wicker
basket for sale as a gift basket is a manufacturing activity when:

(A) The bulk food products purchased by the taxpayer are broken
into smaller quantities; and

(B) The taxpayer attaches its own labels to the combined basket.

(iii) Combining components into a kit for sale is not a manufac-
turing activity when:

(A) All components are conceived, designed, and specifically man-
ufactured by and at the person's direction to be used with each other;

(B) The person's label is attached to or imprinted upon the com-
ponents by supplier;

(C) The person packages the components with no further assembly,
connection, reconfiguration, change, or processing.

(8) Tax liability with respect to purchases of equipment or sup-
plies and property manufactured for commercial or industrial use. The
retail sales tax applies to purchases of tangible personal property by
manufacturers and processors for hire unless the property becomes an
ingredient or component part of a new article produced for sale, or is
a chemical used in the processing of an article for sale. If the sell-
er fails to collect the appropriate retail sales tax, the buyer is re-
quired to remit the retail sales tax (commonly referred to as "defer-
red retail sales tax") or use tax directly to the department. Refer to
WAC 458-20-113 for additional information about what qualifies as an
ingredient or component or a chemical used in processing.

(a) RCW 82.08.02565 and 82.12.02565 provide a retail sales and
use tax exemption for certain machinery and equipment used by manufac-
turers and/or processors for hire. Effective June 12, 2014, machinery
and equipment used directly in the manufacturing, research and devel-
opment, or testing of ((meriiwarnea)) cannabis, including related serv-
ices, are not eligible for the M&E retail sales and use tax exemption.
Refer to WAC 458-20-13601 for additional information regarding how
these exemptions apply.

(b) Persons manufacturing tangible personal property for commer-
cial or industrial use are subject to both the manufacturing B&O and
use taxes upon the value of the property manufactured, unless a spe-
cific exemption applies. (See also WAC 458-20-134 on commercial or in-
dustrial use.) Persons who also extract the product used as an ingre-
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dient in a manufacturing process should refer to WAC 458-20-135 for
additional information regarding their tax-reporting responsibilities.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.04.120,
82.04.213, 82.04.260, 82.04.4266, 82.08.02565, 82.12.022, and
82.12.02565. WSR 15-01-005, § 458-20-136, filed 12/4/14, effective
1/4/15. Statutory Authority: RCW 82.32.300, 82.01.060(2), chapters
82.04, 82.08, 82.12 and 82.32 RCW. WSR 10-06-069, § 458-20-136, filed
2/25/10, effective 3/28/10. Statutory Authority: RCW 82.32.300. WSR
00-11-096, § 458-20-136, filed 5/17/00, effective 6/17/00; WSR
88-21-014 (Order 88-7), § 458-20-136, filed 10/7/88; WSR 86-20-027
(Order 86-17), § 458-20-136, filed 9/23/86; WSR 83-07-032 (Order ET
83-15), § 458-20-136, filed 3/15/83. Statutory Authority: RCW
82.01.060(2) and 82.32.300. WSR 78-07-045 (Order ET 78-4), §
458-20-136, filed 6/27/78; Order ET 71-1, § 458-20-136, filed 7/22/71;
Order ET 70-3, § 458-20-136 (Rule 136), filed 5/29/70, effective
7/1/70.1

0OTS-4109.1

AMENDATORY SECTION (Amending WSR 16-07-046, filed 3/14/16, effective
4/14/16)

WAC 458-20-13601 Manufacturers and processors for hire—Sales
and use tax exemptions for machinery and equipment. (1) Introduction.

(a) This rule explains the retail sales and use tax exemptions
provided by RCW 82.08.02565 and 82.12.02565 for sales to or use by
manufacturers or processors for hire of machinery and equipment (M&E)
used directly in a manufacturing operation or research and development
operation. This rule explains the requirements that must be met to
substantiate a claim of exemption. For information regarding the sales
and use tax deferral for manufacturing and research/development activ-
ities in high unemployment counties, refer to WAC 458-20-24001 and
chapter 82.60 RCW. For the high technology business sales and use tax
deferral refer to chapter 82.63 RCW.

(b) Effective June 12, 2014, the retail sales and use tax exemp-
tions provided by RCW 82.08.02565 and 82.12.02565 do not apply to:

(i) Sales of machinery and equipment used directly in the manu-
facturing, research and development, or testing of ((marijwarns)) can-—
nabis; and

(ii) Sales of or charges made for labor and services rendered in
respect to installing, repairing, cleaning, altering, or improving
such machinery and equipment.

(c) Effective August 1, 2015, an ineligible person, as defined in
subsection (2) (e) of this rule, does not qualify for the retail sales
and use tax exemptions provided by RCW 82.08.02565 and 82.12.02565,
unless the taxpayer first used the qualifying machinery and equipment
in this state prior to August 1, 2015.

(2) Definitions. For purposes of the manufacturing machinery and
equipment tax exemptions, the following definitions apply:

(a) Affiliated group. "Affiliated group" means a group of two or
more entities that are either:
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(1) Affiliated as defined in RCW 82.32.655; or

(11) Permitted to file a consolidated return for federal income
tax purposes.

(b) Cogeneration. "Cogeneration" means the simultaneous genera-
tion of electrical energy and low-grade heat from the same fuel. See
RCW 82.08.02565.

(c) Dewvice. "Device" means an item that is not attached to the
building or site. Examples of devices are: Forklifts, chainsaws, air
compressors, clamps, free standing shelving, software, ladders, wheel-
barrows, and pulleys.

(d) Industrial fixture. "Industrial fixture" means an item at-
tached to a building or to land. Fixtures become part of the real es-
tate to which they are attached and at the time of attachment are
classified as real property, not personal property. Examples of "in-
dustrial fixtures" are fuel o0il lines, boilers, craneways, and certain
concrete slabs.

(e) Ineligible person. "Ineligible person" means all members of
an affiliated group if all of the following apply:

(1) At least one member of the affiliated group was registered
with the department of revenue (department) to do business in Washing-
ton state on or before July 1, 1981;

(ii) As of August 1, 2015, the combined employment in this state
of the affiliated group exceeds ((ferty—thousand)) 40,000 full-time
and part-time employees, based on data reported to the employment se-
curity department by the affiliated group; and

(iii) The business activities of the affiliated group primarily
include development, sales, and licensing of computer software and
services.

(f) Machinery and equipment (M&E). "Machinery and equipment"
means industrial fixtures, devices, and support facilities, and tangi-
ble personal property that becomes an ingredient or component thereof,
including repair parts and replacement parts. M&E includes pollution
control equipment installed and used in a qualifying operation to pre-
vent air pollution, water pollution, or contamination that might oth-
erwise result from the operation.

(g) Manufacturer. "Manufacturer" has the same meaning as provided
in chapter 82.04 RCW. Manufacturer also includes a person that prints
newspapers or other materials; and effective August 1, 2015, a person
engaged in the development of prewritten computer software that is not
transferred to purchasers by means of tangible storage media. RCW
82.08.02565, chapter 5, Laws of 2015 3rd sp. sess. (ESSB 6138).

(h) Manufacturing. "Manufacturing" has the same meaning as "to
manufacture" in chapter 82.04 RCW.

(1) Manufacturing operation. "Manufacturing operation" means the
manufacturing of articles, substances, or commodities for sale as tan-
gible personal property. A manufacturing operation begins at the point
where the raw materials enter the manufacturing site and ends at the
point where the processed material leaves the manufacturing site. The
operation includes storage of raw materials at the site, the storage
of in-process materials at the site, and the storage of the processed
material at the site. The manufacturing operation is defined in terms
of a process occurring at a location. To be eligible as a qualifying
use of M&E, the use must take place within the manufacturing opera-
tion, unless specifically exempted by law. Storage of raw material or
other tangible personal property, packaging of tangible personal prop-
erty, and other activities that potentially qualify under the "used
directly" criterion, and that do not constitute manufacturing in and
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of themselves, are not within the scope of the exemption unless they
take place at a manufacturing site. The statute specifically allows
testing to occur away from the site.

The term "manufacturing operation" also includes that portion of
a cogeneration project that is used to generate power for consumption
within the manufacturing site of which the cogeneration project is an
integral part. The term does not include the production of electricity
by a light and power business as defined in RCW 82.16.010 or the prep-
aration of food products on the premises of a person selling food
products at retail.

(1) Neither duration or temporary nature of the manufacturing ac-
tivity nor mobility of the equipment determine whether a manufacturing
operation exists. For example, operations using portable saw mills or
rock crushing equipment are considered "manufacturing operations™ if
the activity in which the person is engaged is manufacturing. Rock
crushing equipment that deposits material onto a roadway is not used
in a manufacturing operation because this is a part of the construct-
ing activity, not a manufacturing activity. Likewise, a concrete mixer
used at a construction site is not used in a manufacturing operation
because the activity is constructing, not manufacturing. Other porta-
ble equipment used in nonmanufacturing activities, such as continuous
gutter trucks or trucks designed to deliver and combine aggregate, or
specialized carpentry tools, do not qualify for the same reasons.

(ii) Manufacturing tangible personal property for sale can occur
in stages, taking place at more than one manufacturing site. For exam-
ple, if a taxpayer processes pulp from wood at one site, and transfers
the resulting pulp to another site that further manufactures the prod-
uct into paper, two separate manufacturing operations exist. The end
product of the manufacturing activity must result in an article, sub-
stance, or commodity for sale.

(j) ((Marijuwanma)) Cannabis. " ((Marijwerna)) Cannabis" is any prod-
uct with a THC concentration greater than ((=83)) .3 percent.
(k) Processor for hire. "Processor for hire" has the same meaning

as used in chapter 82.04 RCW and as explained in WAC 458-20-136 Manu-
facturing, processing for hire, fabricating.

(1) Qualifying operation. "Qualifying operation" means a manufac-
turing operation, a research and development operation, or a testing
operation.

(m) Research and development operation. "Research and development
operation” means engaging in research and development as defined in
RCW 82.63.010 by a manufacturer or processor for hire. RCW 82.63.010
defines "research and development" to mean: Activities performed to
discover technological information, and technical and nonroutine ac-
tivities concerned with translating technological information into new
or improved products, processes, techniques, formulas, inventions, or
software. The term includes exploration of a new use for an existing
drug, device, or biological product if the new use requires separate
licensing by the Federal Food and Drug Administration under chapter
21, C.F.R., as amended. The term does not include adaptation or dupli-
cation of existing products where the products are not substantially
improved by application of the technology, nor does the term include
surveys and studies, social science and humanities research, market
research or testing, quality control, sale promotion and service, com-
puter software developed for internal use, and research in areas such
as improved style, taste, and seasonal design.

(n) Sale. "Sale" has the same meaning as "sale" in chapter 82.08
RCW, which includes by reference RCW 82.04.040. RCW 82.04.040 includes
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by reference the definition of "retail sale" in RCW 82.04.050. "Sale"
includes renting or leasing, conditional sale contracts, leases with
option to purchase, and any contract under which possession of the
property is given to the purchaser but title is retained by the vendor
as security for the payment of the purchase price.

(o) Site. "Site" means the location at which the manufacturing or
testing takes place.

(p) Support facility. "Support facility" means a part of a build-
ing, or a structure or improvement, used to contain or steady an in-
dustrial fixture or device. A support facility must be specially de-
signed and necessary for the proper functioning of the industrial fix-
ture or device and must perform a function beyond being a building or
a structure or an improvement. It must have a function relative to an
industrial fixture or a device. To determine if some portion of a
building is a support facility, the parts of the building are exam-
ined. For example, a highly specialized structure, like a vibration
reduction slab under a microchip clean room, is a support facility.
Without the slab, the delicate instruments in the clean room would not
function properly. The ceiling and walls of the clean room are not
support facilities if they only serve to define the space and do not
have a function relative to an industrial fixture or a device.

(q) Tangible personal property. "Tangible personal property" has
its ordinary meaning.

(r) Testing. "Testing" means activities performed to establish or
determine the properties, qualities, and limitations of tangible per-
sonal property.

(s) Testing operation. "Testing operation" means the testing of
tangible personal property for a manufacturer or processor for hire. A
testing operation begins at the point where the tangible personal
property enters the testing site and ends at the point where the tan-
gible personal property leaves the testing site. The term also in-
cludes that portion of a cogeneration project that is used to generate
power for consumption within the site of which the cogeneration
project is an integral part. The term does not include the production
of electricity by a light and power business as defined in RCW
82.16.010 or the preparation of food products on the premises of a
person selling food products at retail. The testing operation is de-
fined in terms of a process occurring at a location. To be eligible as
a qualifying use of M&E, the use must take place within the testing
operation, unless specifically excepted by law.

(3) Retail sales and use tax exemptions. The M&E exemptions pro-
vide retail sales and use tax exemptions for machinery and equipment
used directly in a manufacturing operation or research and development
operation, except for such sales or use relating to ((merijwans)) can-—
nabis effective June 12, 2014. Sales of or charges made for labor and
services rendered in respect to installing, repairing, cleaning, al-
tering, or improving qualifying machinery and equipment are also ex-
empt from sales tax, except for such sales or charges relating to
( (Rarizwerma)) cannabis effective June 12, 2014. However, because the
exemption is limited to items with a useful life of one year or more,
some charges for repair, labor, services, and replacement parts may
not be eligible for the exemption. In the case of labor and service
charges that cover both qualifying and nonqualifying repair and re-
placement parts, the labor and services charges are presumed to be ex-
empt. If all of the parts are nonqualifying, the labor and service
charge is not exempt, unless the parts are incidental to the service
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being performed, such as cleaning, calibrating, and adjusting qualify-
ing machinery and equipment.

The exemption may be taken for qualifying machinery and equipment
used directly in a testing operation by a person engaged in testing
for a manufacturer or processor for hire, with the exception of such
testing relating to ((merijwana)) cannabis effective June 12, 2014.

Sellers remain subject to the retailing B&0O tax on all sales of
machinery and equipment to consumers if delivery is made within the
state of Washington, notwithstanding that the sale may qualify for an
exemption from the retail sales tax.

(a) Sales tax. The purchaser must provide the seller with an ex-
emption certificate. The exemption certificate must be completed in
its entirety. The seller must retain a copy of the certificate as a
part of its records. This certificate may be issued for each purchase
or in blanket form certifying all future purchases as being exempt
from sales tax. Blanket certificates are valid for as long as the buy-
er and seller have a recurring business relationship. A "recurring
business relationship" means at least one sale transaction within a
period of ((twedtwe)) 12 consecutive months. RCW 82.08.050 (7) (c).

The form must contain the following information:

(1) Name, address, and registration number of the buyer;

(11) Name of the seller;

(iii) Name and title of the authorized agent of the buyer/user;

(iv) Authorized signature;

(v) Date; and

(vi) Whether the form is a single use or blanket-use form.

A copy of an M&E certificate form may be obtained from the de-
partment's website at dor.wa.gov, or by contacting the department's
taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478
1-800-647-7706

(b) Use tax. The use tax complements the retail sales tax by im-
posing a tax of like amount on the use within this state as a consumer
of any tangible personal property purchased at retail, where the user
has not paid retail sales tax with respect to the purchase of the
property used. For additional information on use tax see chapter 82.12
RCW and WAC 458-20-178. If the seller fails to collect the appropriate
retail sales tax, the purchaser is required to pay the retail sales
tax (commonly referred to as "deferred sales tax") or the use tax di-
rectly to the department unless the purchase and/or use is exempt from
the retail sales and/or use taxes. A qualifying person using eligible
machinery and equipment in Washington in a qualifying manner is exempt
from the use tax. If an item of machinery and equipment that was eli-
gible for use tax or sales tax exemption fails to overcome the majori-
ty use threshold or is entirely put to use in a nonqualifying manner,
use tax is due on the fair market value at the time the item was put
to nonqualifying use. See subsection (9) of this rule for an explana-
tion of the majority use threshold.

(4) Who may take the exemption? The exemption may be taken by a
manufacturer or processor for hire who manufactures articles, substan-
ces, or commodities for sale as tangible personal property (excluding
( (Rariwermas)) cannabis), and who, for the item in question, meets the
used directly test and overcomes the majority use threshold. (See sub-
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section (8) of this rule for a discussion of the "used directly" cri-
terion and see subsection (9) of this rule for an explanation of the
majority use threshold.) However, for research and development opera-
tions, there is no requirement that the operation produce tangible
personal property for sale. A processor for hire who does not sell
tangible personal property is eligible for the exemption if the pro-
cessor for hire manufactures articles, substances, or commodities that
will be sold by the manufacturer. For example, a person who is a pro-
cessor for hire but who is manufacturing with regard to tangible per-
sonal property that will be used by the manufacturer, rather than sold
by the manufacturer, is not eligible. For additional information on
manufacturing, processing for hire, or fabricating, see WAC 458-20-136
and RCW 82.04.110. Persons who engage in testing for manufacturers or
processors for hire are eligible for the exemption. To be eligible for
the exemption, the taxpayer need not be a manufacturer or processor
for hire in the state of Washington, but must meet the definition of
manufacturer provided in subsection (2) (g) of this rule.

(5) What is eligible for the exemption? Machinery and equipment
used directly in a qualifying operation by a qualifying person is eli-
gible for the exemption, subject to overcoming the majority use
threshold.

There are three classes of eligible machinery and equipment: In-
dustrial fixtures, devices, and support facilities. Also eligible is
tangible personal property that becomes an ingredient or component of
the machinery and equipment, including repair parts and replacement
parts. "Machinery and equipment" also includes pollution control
equipment installed and used in a qualifying operation to prevent air
pollution, water pollution, or contamination that might otherwise re-
sult from the operation.

(6) What is not eligible for the exemption? In addition to items
that are not eligible because they do not meet the used directly test
or fail to overcome the majority use threshold, the following four
categories of property are statutorily excluded from eligibility:

(a) Hand-powered tools. Screw drivers, hammers, clamps, tape
measures, and wrenches are examples of hand-powered tools. Electric
powered, including cordless tools, are not hand-powered tools, nor are
calipers, plugs used in measuring, or calculators.

(b) Property with a useful life of less than one year. All eligi-
ble machinery and equipment must satisfy the useful life criterion,
including repair parts and replacement parts. For example, items such
as blades and bits are generally not eligible for the exemption be-
cause, while they may become component parts of eligible machinery and
equipment, they generally have a useful life of less than one year.
Blades generally having a useful life of one year or more, such as
certain sawmill blades, are eligible. See subsection (7) of this rule
for thresholds to determine useful life.

(c) Buildings. Buildings, other than machinery and equipment that
is permanently affixed to or becomes a physical part of a building.
Buildings provide work space for people or shelter machinery and
equipment or tangible personal property. The building itself is not
eligible, however some of its components might be eligible for the ex-
emption. The industrial fixtures and support facilities that become
affixed to or part of the building might be eligible. The subsequent
real property status of industrial fixtures and support facilities
does not affect eligibility for the exemption.

(d) Building fixtures. Building fixtures that are not integral to
the manufacturing operation, testing operation, or research and devel-
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opment operation that are permanently affixed to and become a physical
part of a building, such as utility systems for heating, ventilation,
air conditioning, communications, plumbing, or electrical. Examples of
nonqualifying fixtures are: Fire sprinklers, building electrical sys-
tems, or washroom fixtures. Fixtures that are integral to the manufac-
turing operation might be eligible, depending on whether the item
meets the other requirements for eligibility, such as the used direct-

ly test.
(7) The "useful life" threshold. RCW 82.08.02565 has a per se ex-
ception for "property with a useful 1life of less than one year." Prop-

erty that meets this description is not eligible for the M&E exemp-
tion. The useful life threshold identifies items that do not qualify
for the exemption, such as supplies, consumables, and other classes of
items that are not expected or intended to last a year or more. For
example, tangible personal property that is acquired for a one-time
use and is discarded after use, such as a mold or a form, has a useful
life of less than one year and is not eligible. If it is clear from
taxpayer records or practice that an item is used for at least one
year, the item is eligible, regardless of the answers to the four
threshold questions. A taxpayer may work directly with the department
to establish recordkeeping methods that are tailored to the specific
circumstances of the taxpayer. The following steps should be used to
determine whether an item meets the "useful 1life" threshold. The ser-
ies of questions progress from simple documentation to complex docu-
mentation. To substantiate qualification under any step, a taxpayer
must maintain adequate records or be able to establish by demonstrat-
ing through practice or routine that the threshold is overcome. Cata-
strophic loss, damage, or destruction of an item does not affect eli-
gibility of machinery and equipment that otherwise qualifies. Assuming
the machinery and equipment meets all of the other M&E requirements
and does not have a single one-time use or is not discarded during the
first year, useful life should be determined by answering the follow-
ing questions for an individual piece of machinery and equipment:

(a) Is the machinery and equipment capitalized for either federal
tax purposes or accounting purposes?

e If the answer is "yes," it qualifies for the exemption.

e If the answer is "no,"

(b) Is the machinery and equipment warranted by the manufacturer
to last at least one year?

e If the answer is "yes," it qualifies for the exemption.

e If the answer is "no,"

(c) Is the machinery and equipment normally replaced at intervals
of one year or more, as established by industry or business practice?
(This is commonly based on the actual experience of the person claim-
ing the exemption.)

e If the answer is "yes," it qualifies for the exemption.

e If the answer is "no,"

(d) Is the machinery and equipment expected at the time of pur-
chase to last at least one year, as established by industry or busi-
ness practice? (This is commonly based on the actual experience of the
person claiming the exemption.)

e If the answer is "yes," it qualifies for the exemption.

* If the answer is "no," it does not qualify for the exemption.

(8) The "used directly" criteria. Items that are not "used di-
rectly" in a qualifying operation are not eligible for the exemption.
The statute provides eight descriptions of the phrase "used directly."
The manner in which a person uses an item of machinery and equipment
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must match one of these descriptions. Examples of items that are not
used directly in a qualifying operation are cafeteria furniture, safe-
ty equipment not part of qualifying M&E, packaging materials, shipping
materials, or administrative equipment. Machinery and equipment is
"used directly" in a manufacturing operation, testing operation, or
research and development operation, if the machinery and equipment
meets any one of the following criteria:

(a) Acts on or interacts with. It acts on or interacts with an
item of tangible personal property. Examples include drill presses,
concrete mixers (agitators), ready-mix concrete trucks, hot steel
rolling machines, rock crushers, and band saws. Also included is ma-
chinery and equipment used to repair, maintain, or install tangible
personal property. Computers qualify under this criterion if:

(1) They direct or control machinery or equipment that acts on or
interacts with tangible personal property; or

(ii) If they act on or interact with an item of tangible personal
property.

(b) Conveys, transports, handles, or temporarily stores. It con-
veys, transports, handles, or temporarily stores an item of tangible
personal property at the manufacturing site or the testing site. Exam-
ples include wheelbarrows, handcarts, storage racks, forklifts, tanks,
vats, robotic arms, piping, and concrete storage pads. Floor space in
buildings does not qualify under this criterion. Also not eligible un-
der this criterion are items that are used to ship the product or in
which the product is packaged, as well as materials used to brace or
support an item during transport.

(c) Controls, guides, measures, verifies, aligns, regulates or
tests. It controls, guides, measures, verifies, aligns, regulates, or
tests tangible personal property at the site or away from the site.
Examples of "away from the site" are road testing of trucks, air test-
ing of planes, or water testing of boats, with the machinery and
equipment used off site in the testing eligible under this criterion.
Machinery and equipment used to take readings or measurements is eli-
gible under this criterion.

(d) Provides physical support. It provides physical support for
or access to tangible personal property. Examples include catwalks ad-
jacent to production equipment, scaffolding around tanks, braces under
vats, and ladders near controls. Machinery and equipment used for ac-
cess to the building or to provide a work space for people or a space
for tangible personal property or machinery and equipment, such as
stairways or doors, is not eligible under this criterion.

(e) Produces power or lubricates. It produces power for or lubri-
cates machinery and equipment. A generator providing power to a sander
is an example of machinery and equipment that produces such power. An
electrical generating plant that provides power for a building is not
eligible under this criterion. Lubricating devices, such as hoses, oil
guns, pumps, and meters, whether or not attached to machinery and
equipment, are eligible under this criterion.

(f) Produces another item. It produces another item of tangible
personal property for use in the manufacturing operation, testing op-
eration, or research and development operation. Examples include ma-
chinery and equipment that make dies, jigs, or molds, and printers
that produce camera-ready images.

(g) Packs. It places tangible personal property in the container,
package, or wrapping in which the tangible personal property is nor-
mally sold or transported.
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(h) Is integral to research and development. It is integral to
"research and development" as it is defined in RCW 82.63.010.

(9) The majority use threshold.

(a) M&E used both in a qualifying and nonqualifying manner. Ma-
chinery and equipment used both directly in a qualifying operation and
also in a nongqualifying manner is eligible for the exemption only if
the qualifying use satisfies the majority use requirement. Examples of
situations in which an item of machinery and equipment is used for
qualifying and nonqualifying purposes include: The use of machinery
and equipment in manufacturing and repair activities, such as using a
power saw to make cabinets in a shop versus using it to make cabinets
at a customer location; the use of machinery and equipment in manufac-
turing and constructing activities, such as using a forklift to move
finished sheet rock at the manufacturing site versus using it to un-
load sheet rock at a customer location; and the use of machinery and
equipment in manufacturing and transportation activities, such as us-
ing a mixer truck to make concrete at a manufacturing site versus us-
ing it to deliver concrete to a customer. Majority use can be ex-
pressed as a percentage, with the minimum required amount of qualify-
ing use being greater than ((£3+f&y)) 50 percent compared to overall
use. To determine whether the majority use requirement has been satis-
fied, the person claiming the exemption must retain records document-
ing the measurement used to substantiate a claim for exemption or, if
time, wvalue, or volume is not the basis for measurement, be able to
establish by demonstrating through practice or routine that the re-
quirement is satisfied. Majority use is measured by looking at the use
of an item during a calendar year using any of the following:

(i) Time. Time is measured using hours, days, or other unit of
time, with qualifying use of the M&E the numerator, and total time
used the denominator. Suitable records for time measurement include
employee time sheets or equipment time use logs.

(ii) Value. Value means the value to the person, measured by rev-
enue 1f both the qualifying and nonqualifying uses produce revenue.
Value is measured using gross revenue, with revenue from qualifying
use of the M&E the numerator, and total revenue from use of the M&E
the denominator. If there is no revenue associated with the use of the
M&E, such as in-house accounting use of a computer system, the value
basis may not be used. Suitable records for value measurement include
taxpayer sales journals, ledgers, account books, invoices, and other
summary records.

(iii) Volume. Volume is measured using amount of product, with
volume from qualifying use of the M&E the numerator and total volume
from use of the M&E the denominator. Suitable records for volume meas-
urement include production numbers, tonnage, and dimensions.

(iv) Other comparable measurement for comparison. The department
may agree to allow a taxpayer to use another measure for comparison,
provided that the method results in a comparison between qualifying
and nonqualifying uses. For example, if work patterns or routines dem-
onstrate typical behavior, the taxpayer with the department's approval
can satisfy the majority use test using work site surveys as proof.

(b) Bundling similar M&E into classes. Each piece of M&E does not
require a separate record i1if the taxpayer can establish that it is
reasonable to bundle M&E into classes. Classes may be created only
from similar pieces of machinery and equipment and only if the uses of
the pieces are the same. For example, forklifts of various sizes and
models can be bundled together if the forklifts are doing the same
work, as in moving wrapped product from the assembly line to a storage

Certified on 10/13/2022 [ 21 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-002

area. An example of when not to bundle classes of M&E for purposes of
the majority use threshold is the use of a computer that controls a
machine through numerical control versus use of a computer that cre-
ates a camera ready page for printing.

(c) Industry-wide standards. Typically, whether the majority use
threshold is met is decided on a case-by-case basis, looking at the
specific manufacturing operation in which the item is being used. How-
ever, for purposes of applying the majority use threshold, the depart-
ment may develop industry-wide standards. For instance, the aggregate
industry uses concrete mixer trucks in a consistent manner across the
industry. Based on a comparison of selling prices of the processed
product picked up by the customer at the manufacturing site and deliv-
ery prices to a customer location, and taking into consideration the
qualifying activity (interacting with tangible personal property) of
the machinery and equipment compared to the nonqualifying activity
(delivering the product) of the machinery and equipment, the depart-
ment has determined that concrete trucks qualify under the majority
use threshold. Only in those limited instances where it is apparent
that the use of the concrete truck is atypical for the industry would
the taxpayer be required to provide recordkeeping on the use of the
truck to support the exemption.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-07-046, §
458-20-13601, filed 3/14/16, effective 4/14/16. Statutory Authority:
RCW 82.32.300, 82.01.060(2), 82.04.120, 82.04.213, 82.04.260,
82.04.4266, 82.08.02565, 82.12.022, and 82.12.02565. WSR 15-01-005, §
458-20-13601, filed 12/4/14, effective 1/4/15. Statutory Authority:
RCW 82.32.300, 82.01.060(2), 82.08.02565, and 82.12.02565. WSR
08-14-024, § 458-20-13601, filed 6/20/08, effective 7/21/08. Statutory
Authority: RCW 82.32.300. WSR 00-11-096, § 458-20-13601, filed
5/17/00, effective 6/17/00.]

OTS-4106.1

AMENDATORY SECTION (Amending WSR 15-01-007, filed 12/4/14, effective
1/4/15)

WAC 458-20-209 Farming for hire and horticultural services per-
formed for farmers. (1) Introduction. This rule provides tax report-
ing information for persons performing horticultural services for
farmers. Persons providing horticultural services to persons other
than farmers should refer to WAC 458-20-226 (Landscape and horticul-
tural services). Farmers and persons making sales to farmers may also
want to refer to the following rules:

(a) WAC 458-20-210 (Sales of tangible personal property for farm-
ing—Sales of agricultural products by farmers); and

(b) WAC 458-20-239 (Sales to nonresidents of farm machinery or
implements, and related services).

(2) Definitions. For the purposes of this rule, the following
definitions apply:

(a) "Farmer" means any person engaged in the business of growing,
raising, or producing, upon the person's own lands or upon the lands
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in which the person has a present right of possession, any agricultur-
al product to be sold. "Farmer" does not include a person growing,
raising, or producing such products for the person's own consumption;
a person selling any animal or substance obtained therefrom in connec-
tion with the person's business of operating a stockyard or a slaugh-
ter or packing house; or a person in respect to the business of tak-
ing, cultivating, or raising timber. RCW 82.04.213.

(b) "Agricultural product" means any product of plant cultivation
or animal husbandry including, but not limited to: A product of horti-
culture, grain cultivation, vermiculture, viticulture, or agquaculture
as defined in RCW 15.85.020; plantation Christmas trees; short-rota-
tion hardwoods as defined in RCW 84.33.035; turf; or any animal in-
cluding, but not limited to, an animal that is a private sector cul-
tured aquatic product as defined in RCW 15.85.020, or a bird, or in-
sect, or the substances obtained from such an animal. "Agricultural
product" does not include animals defined as pet animals under RCW
16.70.020. Effective June 12, 2014, "agricultural product" may not be

construed to include ( (marijuvera—Mariiwana)) cannabis. Cannabis is

any product with a THC concentration greater than ((=63)) .3 percent.
RCW 82.04.213.
(c) "Horticultural services" include services related to the cul-

tivation of vegetables, fruits, grains, field crops, ornamental flori-
culture, and nursery products.

(1) The term "horticultural services" includes, but is not limi-
ted to, the following:

(A) Soil preparation services such as plowing or weed control be-
fore planting;

(B) Crop cultivation services such as planting, thinning, prun-
ing, or spraying; and

(C) Crop harvesting services such as threshing grain, mowing and
baling hay, or picking fruit.

(1i) Effective June 12, 2014, horticultural services does not in-
clude services related to the cultivation of ((marijvera—Mariuvana))
cannabis. Cannabis is any product with a THC concentration greater
than ((=03)) .3 percent.

(3) Business and occupation (B&0O) tax. Persons performing horti-
cultural services for farmers are generally subject to the service and
other business activities B&0O tax upon the gross proceeds. However, if
the person providing horticultural services also sells tangible per-
sonal property for a separate and distinct charge, the charge made for
the tangible personal property will be subject to either the wholesal-
ing or retailing B&O tax, depending on the nature of the sale. Persons
making sales of tangible personal property to farmers should refer to
WAC 458-20-210 to determine whether the wholesaling or retailing tax
applies, and under what circumstances retail sales tax must be collec-
ted.

(a) A farmer who occasionally assists another farmer in planting
or harvesting a crop is generally not considered to be engaged in the
business of performing horticultural services. These activities are
generally considered to be casual and incidental to the farming activ-
ity. For example, a farmer owning baling equipment which is used pri-
marily for baling hay produced by the farmer, but who may occasionally
accommodate neighboring farmers by baling small quantities of hay pro-
duced by them, is not considered to be in business with respect there-
to.

(b) The extent to which horticultural services are performed for
others is determinative of whether or not they are considered taxable
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business activities. Persons who advertise or hold themselves out to
the public as being available to perform farming for hire will be con-
sidered as being engaged in business. For example, a person who regu-
larly engages in baling hay or threshing grain for others is engaged
in business and taxable upon the gross proceeds derived therefrom, ir-
respective of the amount of such business or that this person also
does some farming of his or her own land.

(c) In cases where doubt exists in determining whether or not a
person is engaged in the business of performing horticultural serv-
ices, all pertinent information should be submitted to the department
of revenue (department) for a specific ruling. The department may be
contacted using the website dor.wa.gov and selecting "contact us"; or
by telephone at 1-800-647-7706.

(4) Deferred sales or use tax. If the seller fails to collect the
appropriate retail sales tax, the purchaser is required to pay the de-
ferred sales or use tax directly to the department.

(a) Purchases of machinery, machinery parts and repair, tools,
and cleaning materials by persons performing horticultural services
are subject to retail sales tax.

(b) Persons taxable under the service and other business activi-
ties B&O tax classification are defined as consumers of anything they
use in performing their services. (Refer to RCW 82.04.190.) As such,
these persons are required to pay retail sales or use tax upon the
purchase of all items used in performing the service, such as fertil-
izers, spray materials, and baling wire, which are not sold separate
and apart from the service they perform.

(5) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all of the facts and circumstances.

(a) John Doe is a wheat farmer owning threshing equipment which
is generally used only for threshing his own wheat. Occasionally a
neighbor's threshing equipment may break down and John will use his
own equipment to assist the neighbor in completing the neighbor's
wheat harvest. While John receives payment for providing the threshing
assistance, this activity 1is considered to be a casual and isolated
sale. John does not hold himself out as being in the business of per-
forming farming (threshing) for hire. John Doe is not considered to be
engaging in taxable business activities. The amounts John Doe receives
for assisting in the harvest of his neighbors' wheat is not subject to
tax.

(b) X Spraying applies fertilizer to orchards owned by Farmer A.
The sales invoice provided to Farmer A by X Spraying reflects a "lump
sum" amount with no segregation of charges for the fertilizer and the
application. When reporting its tax liability, X Spraying would report
the total charge under the service B&0O tax classification. X Spraying
must also remit retail sales or use tax upon the purchase of the fer-
tilizer. The entire amount charged by X Spraying is for horticultural
services, and X Spraying is considered the consumer of the fertilizer.

(c) Z Flying aerial sprays pesticides on crops owned by Farmer B.
The sales invoice Z Flying provides to Farmer B segregates the charge
for the pesticides and the charge for the application. When reporting
its tax liability, Z Flying would report the charge for the applica-
tion under the service B&0O tax classification. The charge for the sale
of the spray materials is subject to the wholesaling B&0O tax provided
it is properly documented by a reseller permit. Reseller permits re-
placed resale certificates effective January 1, 2010. For additional
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information on reseller permits see WAC 458-20-102. Z Flying's pur-—
chase of the pesticides is a purchase for resale and not subject to
the retail sales tax. Even though resale certificates are no longer
used after December 31, 2009, they must be kept on file by Z Flying
for five years from the date of last use or December 31, 2014, which-
ever first occurs.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 15-01-007, §
458-20-209, filed 12/4/14, effective 1/4/15. Statutory Authority: RCW
82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32 RCW.
WSR 10-06-070, § 458-20-209, filed 2/25/10, effective 3/28/10. Statu-
tory Authority: RCW 82.32.300. WSR 94-07-050, § 458-20-209, filed
3/10/94, effective 4/10/94; WSR 83-08-026 (Order ET 83-1), §
458-20-209, filed 3/30/83; Order ET 70-3, § 458-20-209 (Rule 209),
filed 5/29/70, effective 7/1/70.]

OTS-4107.1

AMENDATORY SECTION (Amending WSR 19-02-057, filed 12/27/18, effective
1/27/19)

WAC 458-20-210 Sales of tangible personal property for farming—
Sales of agricultural products by farmers. (1) Introduction. This
rule explains the application of business and occupation (B&0O), retail
sales, and use taxes to the sale and/or use of feed, seed, fertilizer,
spray materials, and other tangible personal property for farming.
This rule also explains the application of B&O, retail sales, and lit-
ter taxes to the sale of agricultural products by farmers. Farmers
should refer to WAC 458-20-101 (Tax registration and tax reporting) to
determine whether they must obtain a tax registration endorsement or a
temporary registration certificate from the department of revenue
(department) .

(a) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(b) Other rules that may be relevant. Farmers and persons making
sales to farmers may also want to refer to rules in the following list
for additional information:

(1) WAC 458-20-178 Use tax and the use of tangible personal prop-
erty;

(ii) WAC 458-20-209 Farming for hire and horticultural services
performed for farmers;

(1ii) WAC 458-20-222 Veterinarians;

(iv) WAC 458-20-239 Sales to nonresidents of farm machinery or
implements, and related services;

(v) WAC 458-20-243 Litter tax; and

(vi) WAC 458-20-262 Retail sales and use tax exemptions for agri-
cultural employee housing.

(2) Who is a farmer? A "farmer" is any person engaged in the
business of growing, raising, or producing, on the person's own lands
or on the lands in which the person has a present right of possession,
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any agricultural product to be sold. Effective July 1, 2015, a "farm-
er" also includes eligible apiarists that grow, raise, or produce hon-
ey bee products for sale, or provide bee pollination services. A
"farmer" does not include a person growing, raising, or producing ag-
ricultural products for the person's own consumption; a person selling
any animal or substance obtained therefrom in connection with the per-
son's business of operating a stockyard, slaughterhouse, or packing
house; or a person in respect to the business of taking, cultivating,
or raising timber. RCW 82.04.213.

(3) What is an agricultural product? An "agricultural product" is
any product of plant cultivation or animal husbandry including, but
not limited to: A product of horticulture, grain cultivation, vermic-
ulture, viticulture, or aquaculture as defined in RCW 15.85.020; plan-
tation Christmas trees; short-rotation hardwoods as defined in RCW
84.33.035; turf; or any animal, including, but not limited to, an ani-
mal that is a private sector cultured aquatic product as defined in
RCW 15.85.020, a bird, an insect, or the substances obtained from such
animals. Effective July 1, 2015, "agricultural product" includes honey
bee products. An "agricultural product" does not include animals de-
fined under RCW 16.70.020 as "pet animals." Effective June 12, 2014,
RCW 82.04.213 excludes ((mariiuwans)) cannabis from the definition of
"agricultural product." ((Marijwans)) Cannabis is any product with a
THC concentration greater than ((=83)) .3 percent. RCW 82.04.213.

(4) Who is an eligible apiarist? An "eligible apiarist" is a per-
son who owns or keeps one or more bee colonies and who grows, raises,
or produces honey bee products for sale at wholesale and is registered
under RCW 15.60.021.

(5) What are honey bee products? "Honey bee products" are gqueen
honey bees, packaged honey bees, honey, pollen, bees wax, propolis, or
other substances obtained from honey bees. "Honey bee products" do not
include manufactured substances or articles.

(6) What is ((marijuana)) cannabis? " ( (Marijwvans)) Cannabis" is
any product with a THC concentration greater than ((=63)) .3 percent.
For additional information on ( (mariiwans)) cannabis see RCW
69.50.101.

(7) Sales to farmers. Persons making sales of tangible personal
property to farmers are generally subject to wholesaling or retailing
B&O tax, as the case may be, on the gross proceeds of sales. Sales of
some services performed for farmers, such as installing or repairing
tangible personal property, are retail sales and subject to retailing
B&O tax on the gross proceeds of such sales. Persons making retail
sales must collect retail sales tax from the buyer, unless the sale is
specifically exempt by law. Refer to subsection (9) of this rule for
information about specific sales tax exemptions available for sales to
farmers.

(a) Documenting wholesale sales. A seller must take and retain
from the buyer a copy of the buyer's reseller permit, or a completed
"Farmers' Certificate for Wholesale Purchases and Sales Tax Exemp-
tions" to document the wholesale nature of any transaction.

(b) Buyer's responsibility when the seller does not collect re-
tail sales tax on a retail sale. If the seller does not collect retail
sales tax on a retail sale, the buyer must pay the retail sales tax
(commonly referred to as "deferred sales tax") or use tax directly to
the department, unless the sale is specifically exempt by law. The ex-
cise tax return does not have a separate line for reporting deferred
sales tax. Consequently, deferred sales tax liability should be repor-
ted on the use tax line of the buyer's excise tax return. If a defer-
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red sales tax or use tax liability is incurred by a farmer who is not
required to obtain a tax registration endorsement from the department,
the farmer must report the tax on a "Consumer Use Tax Return" and re-
mit the appropriate tax to the department. For detailed information
regarding use tax see WAC 458-20-178.

The Consumer Use Tax Return may be obtained by calling the de-
partment's telephone information center at 1-800-647-7706. The return
may also be obtained from the department's website at dor.wa.gov.

(c) Feed, seed, seedlings, fertilizer, spray materials, and
agents for enhanced pollination. Sales to farmers of feed, seed, seed-
lings, fertilizer, spray materials, and agents for enhanced pollina-
tion, including insects such as bees, to be used for the purpose of
producing an agricultural product, whether for wholesale or retail
sale, are wholesale sales.

However, when these items are sold to consumers for purposes oth-
er than producing agricultural products for sale, the sales are retail
sales. For example, sales of feed to riding clubs, racetrack opera-
tors, boarders, or similar persons who do not resell the feed at a
specific charge are retail sales. Sales of feed for feeding pets or
work animals, or for raising animals for the purpose of producing ag-
ricultural products for personal consumption are also retail sales.
Sales of seed, fertilizer, and spray materials for use on lawns and
gardens, or for any other personal use, are likewise retail sales.

(i) What is feed? "Feed" is any substance used as food to sustain
or improve animals, birds, fish, bees, or other insects, including
whole and processed grains or mixtures thereof, hay and forages or
meals made therefrom, mill feeds and feeding concentrates, stock salt,
hay salt, sugar, pollen patties, bone meal, fish meal, cod liver oil,
double purpose limestone grit, oyster shell, and other similar sub-
stances. Food additives that are given for their beneficial growth or
weight effects are "feed."

Hormones or similar products that do not make a direct nutrition-
al or energy contribution to the body are not "feed," nor are products
used as medicines.

(ii) What is seed? "Seed" is the propagative portions of plants
commonly used for seeding or planting whether true seed, bulbs,
plants, seed-like fruits, seedlings, or tubers. For purposes of this
rule, "seed" does not include seeds or propagative portions of plants
used to grow ( (merijwarna)) cannabis.

(iii) What is fertilizer? "Fertilizer" is any substance contain-
ing one or more recognized plant nutrients and is used for its plant
nutrient content and/or is designated for use in promoting plant
growth. "Fertilizer" includes limes, gypsum, and manipulated animal
and vegetable manures. There is no requirement that fertilizers be ap-
plied directly to the soil.

(iv) What are spray materials? "Spray materials" are any sub-
stance or mixture of substances in ligquid, powder, granular, dry flow-
able, or gaseous form, which is intended to prevent, destroy, control,
repel, or mitigate any insect, rodent, nematode, mite, mollusk, fun-
gus, weed, and any other form of plant or animal life normally consid-
ered to be a pest. The term includes treated materials, such as
grains, that are intended to destroy, control, or repel such pests.
"Spray materials" also include substances that act as plant regula-
tors, defoliants, desiccants, or spray adjuvants.

(v) Examples.

(A) Example 1. Sue grows vegetables for retail sale at a local
market. Sue purchases fertilizers and spray materials that she applies
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to the vegetable plants. She also purchases feed for poultry that she
raises to produce eggs for her personal consumption. Because the vege-
tables are an agricultural product produced for sale, retail sales tax
does not apply to Sue's purchases of fertilizers and spray materials,
provided she gives the seller a copy of her reseller permit, or a com-
pleted Farmers' Certificate for Wholesale Purchases and Sales Tax Ex-
emptions. Retail sales tax applies to her purchases of poultry feed,
as the poultry is raised to produce eggs for Sue's personal consump-
tion.

(B) Example 2. WG Vineyards (WG) grows grapes that it uses to
manufacture wine for sale. WG purchases pesticides and fertilizers
that are applied to its vineyards. WG may purchase these pesticides
and fertilizers at wholesale, provided WG gives the seller a copy of
their reseller permit, or a completed Farmers' Certificate for Whole-
sale Purchases and Sales Tax Exemptions.

(C) Example 3. Seed Co. contracts with farmers to raise seed.
Seed Co. provides the seed and agrees to purchase the crop if it meets
specified standards. The contracts provide that ownership of the crop
is retained by Seed Co., and the risk of crop loss is borne by the
farmers. The farmers must pay for the seed whether or not the crop
meets the specified standard. The transfer of the possession of the
seed to each farmer is a wholesale sale, provided Seed Co. obtains a
copy of their reseller permit, or a completed Farmers' Certificate for
Wholesale Purchases and Sales Tax Exemptions from that farmer.

(d) Chemical sprays or washes. Sales of chemical sprays or
washes, whether to farmers or other persons, for the purpose of post-
harvest treatment of fruit for the prevention of scald, fungus, mold,
or decay are wholesale sales.

(e) Farming equipment. Sales to farmers of farming equipment such
as machinery, machinery parts and repair, tools, and cleaning materi-
als are retail sales and subject to retailing B&0O and retail sales
taxes, unless specifically exempt by law. Refer to subsections (7) (i)
and (9) of this rule for information about sales tax exemptions avail-
able to farmers.

(f) Packing materials and containers. Sales of packing materials
and containers, or tangible personal property that will become part of
a container, to a farmer who will sell the property to be contained
therein are wholesale sales, provided the packing materials and con-
tainers are not put to intervening use by the farmer. Thus, sales to
farmers of binder twine for binding bales of hay that will be sold or
wrappers for fruit and vegetables to be sold are subject to wholesal-
ing B&0O tax. However, sales of packing materials and containers to a
farmer who will use the items as a consumer are retail sales and sub-
ject to retailing B&0O and retail sales taxes. Thus, sales of binder
twine to a farmer for binding bales of hay that will be used to feed
the farmer's livestock are retail sales.

(g) Purchases for dual purposes. A buyer normally engaged in both
consuming and reselling certain types of tangible personal property
who 1s unable to determine at the time of purchase whether the partic-
ular property purchased will be consumed or resold must purchase ac-
cording to the general nature of his or her business. RCW 82.08.130.
If the buyer principally consumes the articles in question, the buyer
should not give a copy of its reseller permit for any part of the pur-
chase. If the buyer principally resells the articles, the buyer may
provide a copy of its reseller permit for the entire purchase. For the
purposes of this subsection, the term "principally" means greater than

( (£+£&y)) 50 percent.
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If a buyer makes a purchase for dual purposes and does not give a
copy of their reseller permit for any of the purchase and thereafter
resells some of the articles purchased, the buyer may claim a "taxable
amount for tax paid at source" deduction. For additional information
regarding purchases for dual purposes and the "taxable amount for tax
paid at source" deduction see WAC 458-20-102.

(1) Potential deferred sales tax liability. If the buyer gives a
copy of its reseller permit for all purchases and thereafter consumes
some of the articles purchased, the buyer is liable for deferred sales
tax and must remit the tax directly to the department. Refer to (b) of
this subsection, WAC 458-20-102 and 458-20-178 for more information
regarding deferred sales tax and use tax.

(ii) Example 4. A farmer purchases binder twine for binding bales
of hay. Some of the hay will be sold and some will be used to feed the
farmer's livestock. More than ((££f&y)) 50 percent of the binder twine
is used for binding bales of hay that will be sold. Because the farmer
principally uses the binder twine for binding bales of hay that will
be sold, the farmer may provide a copy of their reseller permit, or a
completed Farmers' Certificate for Wholesale Purchases and Sales Tax
Exemptions to the seller for the entire purchase. The farmer is liable
for deferred sales tax on the binder twine used for binding bales of
hay that are used to feed the farmer's livestock and must remit the
tax directly to the department.

(h) "Fruit bin rentals" by fruit packers. Fruit packers often
itemize their charges to farmers for various services related to the
packing and storage of fruit. An example is a charge for the bins that
the packer uses in the receiving, sorting, inspecting, and storing of
fruit (commonly referred to as "bin rentals"). The packer delivers the
bins to the grower, who fills them with fruit for eventual storage in
the packer's warehouse. Charges by fruit packers to farmers for such
bin rentals do not constitute the rental of tangible personal property
to the farmer where the bins are under the control of the packer for
use in the receiving, sorting, inspecting, and storing of fruit. These
charges are income to the packer related to the receipt or storage of
fruit. The packer, as the consumer of the bins, is subject to retail
sales or use tax on the purchase or use of the bins. For information
regarding the taxability of fruit packing by cooperative marketing as-
sociations and independent dealers acting as agents for others in the
sales of fruit and produce see WAC 458-20-214.

(1) Machinery and equipment used directly in a manufacturing op-
eration. Machinery and equipment used directly in a manufacturing op-
eration by a manufacturer or processor for hire is exempt from sales
and use taxes provided that all requirements for the exemptions are
met. RCW 82.08.02565 and 82.12.02565. These exemptions are commonly
referred to as the M&E exemption. Farmers who use agricultural prod-
ucts that they have grown, raised, or produced as ingredients in a
manufacturing process may be entitled to the M&E exemption on the ac-
quisition of machinery and equipment used directly in their manufac-
turing operation. For more information on the M&E exemption see WAC
458-20-13601.

(8) Sales by farmers. Farmers are not subject to B&0O tax on
wholesale sales of agricultural products. Effective July 1, 2015, bee
pollination services provided to farmers by eligible apiarists also
qualify for the exemption provided by RCW 82.04.330. Farmers who manu-
facture products using agricultural products that they have grown,
raised, or produced should refer to (b) of this subsection for tax-re-
porting information.
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Farmers are subject to retailing B&0O tax on retail sales of agri-
cultural products and retailing or wholesaling B&0O tax on sales of
nonagricultural products, as the case may be, unless specifically ex-
empt by law. Also, B&0O tax applies to sales of agricultural products
that the seller has not grown, raised, or produced on the seller's own
land or on land in which the seller has a present right of possession,
whether these products are sold at wholesale or retail. Likewise, B&O
tax applies to sales of animals or substances derived from animals in
connection with the business of operating a stockyard, slaughterhouse,
or packing house. Farmers may be eligible to claim a small business
B&O tax credit if the amount of B&O tax liability in a reporting peri-
od is under a certain amount. For more information about the small
business B&0O tax credit see WAC 458-20-104.

(a) Litter tax. The gross proceeds of sales of certain products,
including food for human or pet consumption, are subject to litter
tax. RCW 82.19.020. Litter tax does not apply to sales of agricultural
products that are exempt from B&O tax under RCW 82.04.330. RCW
82.19.050. Thus, farmers are not subject to litter tax on wholesale
sales of agricultural products but are liable for litter tax on the
gross proceeds of retail sales of agricultural products that consti-
tute food for human or pet consumption. In addition, farmers that man-
ufacture products for use and consumption within this state (e.g., a
farmer who produces wine from grapes that the farmer has grown) may be
liable for litter tax measured by the value of the products manufac-
tured. For more information about the litter tax see chapter 82.19 RCW
and WAC 458-20-243.

Example 5. RD Orchards (RD) grows apples at its orchards. Most
apples are sold at wholesale, but RD operates a seasonal roadside
fruit stand from which it sells apples at retail. The wholesale sales
of apples are exempt from both B&0O and litter taxes. The retail sales
of apples are subject to retailing B&0O and litter taxes but are exempt
from sales tax because the apples are sold as a food product for human
consumption. Refer to subsection (9) (d) of this rule for more informa-
tion about the retail sales tax exemption applicable to sales of food
products for human consumption.

(b) Farmers using agricultural products in a manufacturing proc-
ess. The B&O tax exemption provided by RCW 82.04.330 does not apply to
any person selling manufactured substances or articles. Thus, farmers
who manufacture products using agricultural products that they have
grown, raised, or produced are subject to manufacturing B&0O tax on the
value of products manufactured. Farmers who sell their manufactured
products at retail or wholesale in the state of Washington are also
generally subject to the retailing or wholesaling B&0O tax, as the case
may be. In such cases, a multiple activities tax credit (MATC) may be
available. Refer to WAC 458-20-136 (Manufacturing, processing for
hire, fabricating) and WAC 458-20-19301 (Multiple activities tax cred-
its), respectively, for more information about the manufacturing B&O
tax and the MATC.

(1) Manufacturing fresh fruits and vegetables. RCW 82.04.4266
provides a B&O tax exemption to persons manufacturing fresh fruits or
vegetables by canning, preserving, freezing, processing, or dehydrat-
ing fresh fruits or vegetables. For purposes of this rule, "fruits"
and "vegetables" does not include ((mariiwars)) cannabis.

Wholesale sales of fresh fruits or vegetables canned, preserved,
frozen, processed, or dehydrated by the seller and sold to purchasers
who transport the goods out of this state in the ordinary course of
business are also eligible for this exemption. A seller must keep and

Certified on 10/13/2022 [ 30 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-002

preserve records for the period required by RCW 82.32.070 establishing
that the purchaser transported the goods out of Washington state.

(A) A person claiming the exemption must file a complete annual
tax performance report with the department under RCW 82.32.534. In ad-
dition, persons claiming this tax preference must report the amount of
the exemption on their monthly or quarterly excise tax return. For
more information on reporting requirements for this tax preference see
RCW 82.32.808.

(B) RCW 82.04.4266 is scheduled to expire July 1, 2025, at which
time the preferential B&0O tax rate under RCW 82.04.260 will apply.

(1ii) Manufacturing dairy products. RCW 82.04.4268 provides a B&O
tax exemption to persons manufacturing dairy products, not including
any ( (merijuera—infused)) cannabis-infused product, that as of Septem-
ber 20, 2001, are identified in 21 C.F.R., chapter 1, parts 131, 133,
and 135. These products include milk, buttermilk, cream, yogurt,
cheese, and ice cream, and also include by-products from the manufac-
turing of dairy products such as whey and casein.

The exemption also applies to persons selling manufactured dairy
products to purchasers who transport the goods out of Washington state
in the ordinary course of business. Unlike the exemption for certain
wholesale sales of fresh fruits or vegetables (see (b) (i) of this sub-
section), the exemption for sales of qualifying dairy products does
not require that the sales be made at wholesale.

A seller must keep and preserve records for the period required
by RCW 82.32.070 establishing that the purchaser transported the goods
out of Washington state or the goods were sold to a manufacturer for
use as an ingredient or component in the manufacturing of a dairy
product.

(A) A person claiming the exemption must file a complete annual
tax performance report with the department under RCW 82.32.534. In ad-
dition, persons claiming this tax preference must report the amount of
the exemption on their monthly or quarterly excise tax return. For
more information on reporting requirements for this tax preference see
RCW 82.32.808.

(B) RCW 82.04.4268 is scheduled to expire July 1, 2025, at which
time the preferential B&0O tax rate under RCW 82.04.260 will apply.

(C) Effective October 1, 2013, the exemption provided by RCW
82.04.4268 expanded to include wholesale sales by a dairy product man-
ufacturer to a purchaser who uses the dairy products as an ingredient
or component in the manufacturing in Washington of another dairy prod-
uct. The definition of dairy products was expanded to include products
comprised of not less than ((sewernty)) 70 percent dairy products meas-
ured by weight or wvolume.

(c) Raising cattle for wholesale sale. RCW 82.04.330 provides a
B&O tax exemption to persons who raise cattle for wholesale sale pro-
vided that the cattle are held for at least ((sixty)) 60 days prior to
the sale. Persons who hold cattle for fewer than ((sixty)) 60 days be-
fore reselling the cattle are not considered to be engaging in the
normal activities of growing, raising, or producing livestock for
sale.

Example 6. A feedlot operation purchases cattle and feeds them
until they attain a good market condition. The cattle are then sold at
wholesale. The feedlot operator is exempt from B&0O tax on wholesale
sales of cattle if it held the cattle for at least ((sixty)) 60 days
while they were prepared for market. However, the feedlot operator is
subject to wholesaling B&0O tax on wholesale sales of cattle held for
fewer than ((sisty)) 60 days prior to the sale.
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(d) B&0O tax exemptions available to farmers. In addition to the
exemption for wholesale sales of agricultural products, several other
B&O tax exemptions available to farmers are discussed in this subsec-
tion.

(1) Growing, raising, or producing agricultural products owned by
other persons. RCW 82.04.330 exempts amounts received by a farmer for
growing, raising, or producing agricultural products owned by others,
such as custom feed operations.

Example 7. A farmer is engaged in the business of raising cattle
owned by others (commonly referred to as "custom feeding"). After the
cattle attain a good market condition, the owner sells them. Amounts
received by the farmer for custom feeding are exempt from B&O tax un-—
der RCW 82.04.330, provided that the farmer held the cattle for at
least ((sixty)) 60 days. Farmers are not considered to be engaging in
the activity of raising cattle for sale unless the cattle are held for
at least ((sixty)) 60 days while the cattle are prepared for market.
(See (c) of this subsection.)

(ii) Processed hops shipped outside Washington for first use. RCW
82.04.337 exempts amounts received by hop growers or dealers for hops
shipped outside the state of Washington for first use, if those hops
have been processed into extract, pellets, or powder in this state.
However, the processor or warehouser of such products is not exempt on
amounts charged for processing or warehousing such products.

(iii) Sales of hatching eggs or poultry. RCW 82.04.410 exempts
amounts received for the sale of hatching eggs or poultry by farmers
producing hatching eggs or poultry, when these agricultural products
are for use in the production for sale of poultry or poultry products.

(9) Retail sales tax and use tax exemptions. This subsection pro-
vides information about a number of retail sales tax and corresponding
use tax exemptions available to farmers and persons buying tangible
personal property at retail from farmers. Some exemptions require the
buyer to provide the seller with an exemption certificate. Refer to
subsection (10) of this rule for additional information regarding ex-
emption certificates.

(a) Pollen. RCW 82.08.0277 and 82.12.0273 exempt the sale and use
of pollen from retail sales and use taxes.

(b) Semen. RCW 82.08.0272 and 82.12.0267 exempt the sale and use
of semen used in the artificial insemination of livestock from retail
sales and use taxes.

(c) Feed for livestock at public livestock markets. RCW
82.08.0296 and 82.12.0296 exempt the sale and use of feed to be con-
sumed by livestock at a public livestock market from retail sales and
use taxes.

(d) Food products. RCW 82.08.0293 and 82.12.0293 exempt the sale
and use of food products for human consumption from retail sales and
use taxes. These exemptions also apply to the sale or use of livestock
for personal consumption as food. For more information about food
products that qualify for this exemption see WAC 458-20-244.

(e) Auction sales of farm property. RCW 82.08.0257 and 82.12.0258
exempt from retail sales and use taxes tangible personal property, in-
cluding household goods, which has been used in conducting a farm ac-
tivity, if the property is purchased from a farmer, as defined in RCW
82.04.213, at an auction sale held or conducted by an auctioneer on a
farm. Effective June 12, 2014, these exemptions do not apply to per-
sonal property used by a person in the production of ( (marijuwerna))
cannabis.
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(f) Poultry. RCW 82.08.0267 and 82.12.0262 exempt from retail
sales and use taxes the sale and use of poultry used in the production
for sale of poultry or poultry products.

Example 8. A poultry hatchery produces poultry from eggs. The re-
sulting poultry are sold to egg producers. These sales are exempt from
retail sales tax under RCW 82.08.0267. (They are also exempt from B&O
tax. See subsection (8) (d) (iii) of this rule.)

(g) Leases of irrigation equipment. RCW 82.08.0288 and 82.12.0283
exempt the lease or use of irrigation equipment from retail sales and
use taxes, but only if:

(1) The lessor purchased the irrigation equipment for the purpose
of irrigating land controlled by the lessor;

(ii) The lessor has paid retail sales or use tax upon the irriga-
tion equipment;

(iii) The irrigation equipment is attached to the land in whole
or in part;

(iv) Effective June 12, 2014, the irrigation equipment is not
used in the production of ((marifwans)) cannabis; and

(v) The irrigation equipment is leased to the lessee as an inci-
dental part of the lease of the underlying land and is used solely on
such land.

(h) Beef and dairy cattle. RCW 82.08.0259 and 82.12.0261 exempt
the sale and use of beef and dairy cattle, to be used by a farmer in
producing an agricultural product, from retail sales and use taxes.

Example 9. John operates a farm where he raises beef and dairy
cattle for sale. He also raises other livestock for sale including
hogs, sheep, and goats. John's sales of beef and dairy cattle for use
on a farm are exempt from retail sales tax. However, John must collect
retail sales tax on all retail sales of sheep, goats, and hogs unless
the sales qualify for either the food products exemption described in
(d) of this subsection, or the exemption for sales of livestock for
breeding purposes described in this subsection (9) (i) of this rule.

(1) Livestock for breeding purposes. RCW 82.08.0259 and
82.12.0261 exempt the sale or use of livestock, as defined in RCW
16.36.005, for breeding purposes where the animals are registered in a
nationally recognized breed association from retail sales and use tax-
es.

Example 10. ABC Farms raises and sells quarter horses registered
in the American Quarter Horse Association (AQHA). Quarter horses are
generally recognized as a definite breed of horse, and the AQHA is a
nationally recognized breed association. Therefore, ABC Farms is not
required to collect sales tax on retail sales of quarter horses for
breeding purposes, provided it receives and retains a completed exemp-
tion certificate from the buyer.

(j) Bedding materials for chickens. RCW 82.08.920 and 82.12.920
exempt from retail sales and use taxes the sale to and use of bedding
materials by farmers to accumulate and facilitate the removal of
chicken manure, provided the farmer is raising chickens that are sold
as agricultural products.

(1) What are bedding materials? "Bedding materials" are wood
shavings, straw, sawdust, shredded paper, and other similar materials.

(ii) Example 11. Farmer raises chickens for use in producing eggs
for sale. When the chickens are no longer useful for producing eggs,
Farmer sells them to food processors for soup and stew meat. Farmer
purchases bedding materials used to accumulate and facilitate the re-
moval of chicken manure. The purchases of bedding materials by Farmer
are exempt from retail sales tax as long as Farmer provides the seller
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with a completed Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions. See subsection (10) of this rule for where to
find an exemption certificate. The seller must retain a copy of the
exemption certificate for its records.

The exemption merely requires that the chickens be sold as agri-
cultural products. It is immaterial that Farmer primarily raises the
chickens to produce eggs.

(k) Propane or natural gas used to heat structures housing chick-
ens. RCW 82.08.910 and 82.12.910 exempt from retail sales and use tax-
es the sale to and use of propane or natural gas by farmers to heat
structures used to house chickens. The propane or natural gas must be
used exclusively to heat the structures, and the structures must be
used exclusively to house chickens that are sold as agricultural prod-
ucts.

(1) What are "structures"? "Structures" are barns, sheds, and
other similar buildings in which chickens are housed.

(ii) Example 12. Farmer purchases natural gas that is used to
heat structures housing chickens. The natural gas is used exclusively
to heat the structures, and the structures are used exclusively to
house chickens. The chickens are used to produce eggs. When the chick-
ens are no longer useful for producing eggs, Farmer sells the chickens
to food processors for soup and stew meat. The purchase of natural gas
by Farmer is exempt from retail sales tax as long as Farmer provides
the seller with a completed Farmers' Certificate for Wholesale Purcha-
ses and Sales Tax Exemptions. See subsection (10) of this rule for
where to find an exemption certificate. The seller must retain a copy
of the exemption certificate for its records.

The exemption merely requires that the chickens be sold as agri-
cultural products. It is immaterial that Farmer primarily houses these
chickens to produce eggs.

(iii) Example 13. Farmer purchases natural gas that is used to
heat structures used in the incubation of chicken eggs and structures
used for washing, packing, and storing eggs. The natural gas used to
heat these structures is not exempt from retail sales tax because the
structures are not used exclusively to house chickens that are sold as
agricultural products.

(1) Farm fuel used for agricultural purposes.

(i) Diesel, biodiesel and aircraft fuels. RCW 82.08.865 and
82.12.865 exempt from retail sales and use taxes the sale and use of
diesel fuel, biodiesel fuel, and aircraft fuel, to farm fuel users for
agricultural purposes. The exemptions apply to a fuel blend if all of
the component fuels of the blend would otherwise be exempt if the com-
ponent fuels were sold as separate products. The buyer must provide
the seller with a completed Farmers' Certificate for Wholesale Purcha-
ses and Sales Tax Exemptions. See subsection (10) of this rule for
where to find an exemption certificate. The seller must retain a copy
of the exemption certificate for its records.

(A) The exemptions apply to nonhighway uses for production of ag-
ricultural products and for providing horticultural services to farm-
ers. Horticultural services include:

(I) Soil preparation services;

(IT) Crop cultivation services;

(ITI) Crop harvesting services.

(B) The exemptions do not apply to uses other than for agricul-
tural purposes. Agricultural purposes do not include:

(I) Heating space for human habitation or water for human con-
sumption; or
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(IT) Transporting on public roads individuals, agricultural prod-
ucts, farm machinery or equipment, or other tangible personal proper-
ty, except when the transportation is incidental to transportation on
private property and the fuel used for such transportation is not sub-
ject to tax under chapter 82.38 RCW.

(ii) Propane and natural gas used in distilling mint on a farm.
Effective October 1, 2013, RCW 82.08.220 and 82.12.220 exempt from re-
tail sales and use taxes sales to and use by farmers of propane or
natural gas used exclusively to distill mint on a farm. The buyer must
provide the seller with a completed Farmers' Certificate for Wholesale
Purchases and Sales Tax Exemptions. The seller must retain a copy of
the exemption certificate for its records. See subsection (10) of this
rule for where to find an exemption certificate. The seller must also
report amounts claimed for exemption when electronically filing excise
tax returns. This exemption is scheduled to expire July 1, 2017.

(m) Nutrient management equipment and facilities. RCW 82.08.890
and 82.12.890 provide retail sales and use tax exemptions for the sale
to or use by eligible persons of:

(1) Qualifying livestock nutrient management equipment;

(ii) Labor and services rendered in respect to installing, re-
pairing, cleaning, altering, or improving qualifying livestock nu-
trient management equipment; and

(iii) Labor and services rendered in respect to repairing, clean-
ing, altering, or improving qualifying livestock nutrient management
facilities, or to tangible personal property that becomes an ingredi-
ent or component of qualifying livestock nutrient management facili-
ties in the course of repairing, cleaning, altering, or improving such
facilities.

(iv) Nonqualifying labor and services. This subsection
(9) (m) (1i1ii) of this rule does not include the sale of or charge made
for labor and services rendered in respect to the constructing of new,
or replacing previously existing, qualifying livestock nutrient man-
agement facilities, or tangible personal property that becomes an in-
gredient or component of qualifying livestock nutrient management fa-
cilities during the course of constructing new, or replacing previous-
ly existing qualifying livestock nutrient management facilities.

(v) Nutrient management plan must be certified or approved. The
exemptions provided by RCW 82.08.890 and 82.12.890 apply to sales made
after the livestock nutrient management plan is:

(A) Certified under chapter 90.64 RCW;

(B) Approved as part of the permit issued under chapter 90.48
RCW; or

(C) Approved by a conservation district and who qualifies for the
exemption provided under RCW 82.08.855. Effective June 12, 2014, the
requirement for the department to issue exemption certificates was re-
moved. A Farmers' Certificate for Wholesale Purchases and Sales Tax
Exemptions should be completed and provided to the seller.

(vi) Definitions. For the purpose of these exemptions, the fol-
lowing definitions apply:

(A) "Animal feeding operation" means a lot or facility, other
than an aquatic animal production facility, where the following condi-
tions are met:

* Animals, other than aquatic animals, have been, are, or will be
stabled or confined and fed or maintained for a total of ((ferty—
fiwe)) 45 days or more in any ( (Ewetwve—month)) l1l2-month period; and
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* Crops, vegetation, forage growth, or post-harvest residues are
not sustained in the normal growing season over any portion of the lot
or facility.

(B) "Conservation district" means a subdivision of state govern-
ment organized under chapter 89.08 RCW.

(C) "Eligible person" means a person:

* Licensed to produce milk under chapter 15.36 RCW who has a cer-
tified dairy nutrient management plan, as required by chapter 90.64
RCW; or

* Who owns an animal feeding operation and has a permit issued
under chapter 90.48 RCW; or

* Who owns an animal feeding operation and has a nutrient manage-
ment plan approved by a conservation district as meeting natural re-
source conservation service field office technical guide standards and
who qualifies for the exemption provided under RCW 82.08.855.

(D) "Handling and treatment of livestock manure" means the activ-
ities of collecting, storing, moving, or transporting livestock man-
ure, separating livestock manure solids from liquids, or applying
livestock manure to the agricultural lands of an eligible person other
than through the use of pivot or linear type traveling irrigation sys-
tems.

(E) "Permit" means either a state waste discharge permit or a Na-
tional Pollutant Discharge Elimination System permit, or both.

(F) "Qualifying livestock nutrient management equipment" means
the tangible personal property listed below for exclusive use in the
handling and treatment of livestock manure, including repair and re-
placement parts for the same equipment:

Aerators

Agitators

Augers

Conveyers

Gutter cleaners

Hard-hose reel traveler irrigation systems
Lagoon and pond liners and floating covers
Loaders

Manure composting devices

Manure spreaders

Manure tank wagons

Manure vacuum tanks

Poultry house cleaners

Poultry house flame sterilizers
Poultry house washers

Poultry litter saver machines

Pipes

Pumps

Scrapers

Separators

Slurry injectors and hoses
Wheelbarrows, shovels, and pitchforks.

(G) "Qualifying livestock nutrient management facilities" means
the exclusive use in the handling and treatment of livestock manure of
the facilities listed below:

Flush systems
Lagoons
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Liquid livestock manure storage structures, such as concrete
tanks or glass-lined steel tanks

Structures used solely for dry storage of manure, including roo-
fed stacking facilities.

(n) Anaerobic digesters (effective July 1, 2018).

(1) RCW 82.08.900 and 82.12.900 provide retail sales and use tax
exemptions for purchases and uses by eligible persons:

(A) In respect to equipment necessary to process biogas from a
landfill into marketable coproducts including, but not limited to, bi-
ogas conditioning, compression, and electrical generation equipment,
or to services rendered in respect to installing, constructing, re-
pairing, cleaning, altering, or improving equipment necessary to proc-—
ess biogas from a landfill into marketable coproducts; and

(B) Establishing or operating anaerobic digesters or to services
rendered in respect to installing, constructing, repairing, cleaning,
altering, or improving an anaerobic digester. The exemptions include
sales of tangible personal property that becomes an ingredient or com-
ponent of the anaerobic digester. Anaerobic digester means a facility
that processes organic material into biogas and digestate using micro-
organisms in a decomposition process within a closed, oxygen-free con-
tainer as well as the equipment necessary to process biogas or diges-
tate produced by an anaerobic digester into marketable coproducts in-
cluding, but not limited to, biogas conditioning, compression, nu-
trient recovery, and electrical generation equipment.

(ii) Exemption certificate. Effective July 24, 2015, eligible
persons no longer need to apply for an exemption certificate. An "eli-
gible person" is any person establishing or operating an anaerobic di-
gester or landfill or processing biogas from an anaerobic digester or
landfill into marketable coproducts.

(iii) Records retention. Persons claiming the exemptions under
RCW 82.08.900 and 82.12.900 must keep records necessary for the de-
partment to verify eligibility. Sellers may make tax exempt sales only
if the buyer provides the seller with a completed Farmers' Certificate
for Wholesale Purchases and Sales Tax Exemptions, and the seller re-
tains a copy of the certificate for its files. See subsection (10) of
this rule for where to find an exemption certificate.

(o) Anaerobic digesters (effective until July 1, 2018). RCW
82.08.900 and 82.12.900 provide retail sales and use tax exemptions
for purchases and uses by eligible persons establishing or operating
anaerobic digesters or to services rendered in respect to installing,
constructing, repairing, cleaning, altering, or improving an anaerobic
digester. The exemptions include sales of tangible personal property
that becomes an ingredient or component of the anaerobic digester. The
anaerobic digester must be used primarily (more than ((ff&y)) 50 per-
cent measured by volume or weight) to treat livestock manure. Anaero-
bic digester is a facility that processes manure from livestock into
biogas and dried manure using microorganisms in a decomposition proc-
ess within a closed, oxygen-free container.

(1) Exemption certificate. Effective July 24, 2015, eligible per-
sons no longer need to apply for an exemption certificate. An "eligi-
ble person" is any person establishing or operating an anaerobic di-
gester to treat primarily livestock manure.

(ii) Records retention. Persons claiming the exemptions under RCW
82.08.900 and 82.12.900 must keep records necessary for the department
to verify eligibility. Sellers may make tax exempt sales only if the
buyer provides the seller with a completed Farmers' Certificate for
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Wholesale Purchases and Sales Tax Exemptions, and the seller retains a
copy of the certificate for its files. See subsection (10) of this
rule for where to find an exemption certificate.

(p) Animal pharmaceuticals. RCW 82.08.880 and 82.12.880 exempt
from retail sales and use taxes the sale of and use of certain animal
pharmaceuticals when sold to, or used by, farmers or veterinarians. To
qualify for the exemption, the animal pharmaceutical must be adminis-
tered to an animal raised by a farmer for the purpose of producing an
agricultural product for sale. In addition, the animal pharmaceutical
must be approved by the United States Department of Agriculture (USDA)
or the United States Food and Drug Administration (FDA).

(i) Who is a veterinarian? A "veterinarian" means a person who is
licensed to practice veterinary medicine, surgery, or dentistry under
chapter 18.92 RCW.

(ii) How can I determine whether the FDA or USDA has approved an
animal pharmaceutical? The FDA and USDA have an established approval
process set forth in federal regulations. The FDA maintains a list of
all approved animal pharmaceuticals called the "Green Book." The USDA
maintains a list of approved biotechnology products called the "Vet-
erinary Biologics Product Catalogue." Pharmaceuticals that are not on
either of these lists have not been approved and are not eligible for
the exemption.

(iii) Example 17. Dairy Farmer purchases sterilizing agents. The
sterilizing agents are applied to the equipment and facilities where
Dairy Farmer's cows are milked. Dairy Farmer also purchases teat dips,
antiseptic udder washes, and salves that are not listed in either the
FDA's Green Book of approved animal pharmaceuticals or the USDA's Vet-
erinary Biologics Product Catalogue of approved biotechnology prod-
ucts. The purchases of sterilizing agents are not exempt as animal
pharmaceuticals because the sterilizing agents are not administered to
animals. The teat dips, antiseptic udder washes, and salves are like-
wise not exempt because they have not been approved by the FDA or US-
DA.

(iv) What type of animal must the pharmaceutical be administered
to? As explained above, the exemptions are limited to the sale and use
of animal pharmaceuticals administered to an animal that is raised by
a farmer for the purpose of producing an agricultural product for
sale. The conditions under which a farmer may purchase and use tax-ex-—
empt animal pharmaceuticals are similar to those under which a farmer
may purchase and use feed at wholesale. Both types of purchases and
uses require that the particular product be sold to or used by a farm-
er (or a veterinarian in the case of animal pharmaceuticals), and that
the product be given or administered to an animal raised by a farmer
for the purpose of producing an agricultural product for sale.

(v) Examples of animals raised for the purpose of producing agri-
cultural products for sale. For purposes of the exemptions, the fol-
lowing is a nonexclusive list of examples of animals that are being
raised for the purpose of producing an agricultural product for sale,
presuming all other requirements for the exemption are met:

(A) Horses, cattle, or other livestock raised by a farmer for
sale;

(B) Cattle raised by a farmer for the purpose of slaughtering, if
the resulting products are sold;

(C) Milk cows raised and/or used by a dairy farmer for the pur-
pose of producing milk for sale;

(D) Horses raised by a farmer for the purpose of producing foals
for sale;
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(E) Sheep raised by a farmer for the purpose of producing wool
for sale; and

(F) "Private sector cultured aquatic products" as defined by RCW
15.85.020 (e.g., salmon, catfish, and mussels) raised by an aquatic
farmer for the purpose of sale.

(vi) Examples of animals that are not raised for the purpose of
producing agricultural products for sale. For purposes of the exemp-
tions, the following nonexclusive list of examples do not qualify be-
cause the animals are not being raised for the purpose of producing an
agricultural product for sale:

(A) Cattle raised for the purpose of slaughtering if the result-
ing products are not produced for sale;

(B) Sheep and other livestock raised as pets;

(C) Dogs or cats, whether raised as pets or for sale. Dogs and
cats are pet animals; therefore, they are not considered to be agri-
cultural products. (See subsection (3) of this rule); and

(D) Horses raised for the purpose of racing, showing, riding, and
jumping. However, 1if at some future time the horses are no longer
raised for racing, showing, riding, or jumping and are instead being
raised by a farmer for the purpose of producing foals for sale, the
exemption will apply if all other requirements for the exemption are
met.

(vii) Do products that are used to administer animal pharmaceuti-
cals qualify for the exemption? Sales and uses of products that are
used to administer animal pharmaceuticals (e.g., syringes) do not
qualify for the exemptions, even if they are later used to administer
a tax-exempt animal pharmaceutical. However, sales and uses of tax-ex-
empt animal pharmaceuticals contained in a product used to administer
the animal pharmaceutical (e.g., a dose of a tax-exempt pharmaceutical
contained in a syringe or cotton applicator) qualify for the exemp-
tion.

(q) Replacement parts for qualifying farm machinery and equip-
ment. RCW 82.08.855 and 82.12.855 exempt from retail sales and use
taxes sales to and uses by eligible farmers of replacement parts for
qualifying farm machinery and equipment. Also included are: Labor and
services rendered during the installation of repair parts; and labor
and services rendered during repair as long as no tangible personal
property is installed, incorporated, or placed in, or becomes an in-
gredient or component of the qualifying equipment other than replace-
ment parts.

(i) The following definitions apply to this subsection:

(A) "Eligible farmer"™ as defined in RCW 82.08.855(4).

(B) "Qualifying farm machinery and equipment" means machinery and
equipment used primarily by an eligible farmer for growing, raising,
or producing agricultural products, and effective July 1, 2015, pro-
viding bee pollination services, or both.

(C) "Qualifying farm machinery and equipment" does not include:

e Vehicles as defined in RCW 46.04.670, other than farm tractors
as defined in RCW 46.04.180, farm vehicles and other farm implements.
"Farm implements" means machinery or equipment manufactured, designed,
or reconstructed for agricultural purposes and used primarily by an
eligible farmer to grow, raise, or produce agricultural products, but
does not include lawn tractors and all-terrain vehicles;

* Aircraft;

e Hand tools and hand-powered tools; and

* Property with a useful life of less than one year.
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(D) "Replacement parts" means those parts that replace an exist-
ing part, or which are essential to maintain the working condition, of
a piece of qualifying farm machinery or equipment. Paint, fuel, oil,
hydraulic fluids, antifreeze, and similar items are not replacement
parts except when installed, incorporated, or placed in qualifying
farm machinery and equipment during the course of installing replace-
ment parts as defined here or making repairs as described above in (p)
of this subsection.

(ii) Exemption certificate. Prior to June 12, 2014, the depart-
ment was required to provide an exemption certificate to an eligible
farmer or renew an exemption certificate when the eligible farmer ap-
plied for a renewal.

(A) Persons claiming the exemptions must keep records necessary
for the department to verify eligibility. Sellers making tax-exempt
sales must obtain, and retain in its files, a completed Farmers' Cer-
tificate for Wholesale Purchases and Sales Tax Exemptions from the
farmer. In lieu of the exemption certificate, a seller may capture the
relevant data elements as allowed under the streamlined sales and use
tax agreement.

(B) The exemptions provided by RCW 82.08.890 and 82.12.890 do not
apply to sales made from July 1, 2010, through June 30, 2013.

(10) Sales tax exemption certificates. As indicated in subsection
(9) of this rule, certain sales of tangible personal property and re-
tail services either to or by farmers are exempt from retail sales
tax. A person claiming an exemption must keep records necessary for
the department to verify eligibility for each claimed exemption. Ef-
fective June 12, 2014, the requirement for the department to issue
certificates to qualified farmers was removed. Instead, farmers may
complete and use the department's Farmers' Certificate for Wholesale
Purchases and Sales Tax Exemptions. Refer to the department's website
at dor.wa.gov for the exemption certificate. In lieu of an exemption
certificate, a seller may capture the relevant data elements as provi-
ded under the streamlined sales and use tax agreement as allowed under
RCW 82.08.050. Sellers must retain a copy of the exemption certificate
or the data elements in their files. Without proper documentation,
sellers are liable for payment of the retail sales tax on sales claim-
ed as exempt.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 19-02-057, §
458-20-210, filed 12/27/18, effective 1/27/19. Statutory Authority:
RCW 82.32.300, 82.01.060(2), 82.32.534, 82.32.585, 82.32.590,
82.32.600, 82.32.605, 82.32.607, 82.32.710, 82.32.790, 82.32.808,
82.04.240, 82.04.2404, 82.04.260, 82.04.2909, 82.04.426, 82.04.4277,
82.04.44061, 82.04.4463, 82.04.448, 82.04.4481, 82.04.4483, 82.04.449,
82.08.805, 82.08.965, 82.08.9651, 82.08.970, 82.08.980, 82.08.98¢0,
82.12.022, 82.12.025651, 82.12.805, 82.12.965, 82.12.9651, 82.12.970,
82.12.980, 82.16.0421, 82.29A.137, 82.60.070, 82.63.020, 82.63.045,
82.74.040, 82.74.050, 82.75.040, 82.75.070, 82.82.020, 82.82.040,
84.36.645, and 84.36.655. WSR 18-13-094, § 458-20-210, filed 6/19/18,
effective 7/20/18. Statutory Authority: RCW 82.32.300, 82.01.060(2),
2015 3rd sp.s. ¢ 6 part XI and 2015 ¢ 86 § 202. WSR 16-03-002, §
458-20-210, filed 1/6/16, effective 2/6/16. Statutory Authority: RCW
82.32.300 and 82.01.060(2). WSR 15-01-007, § 458-20-210, filed
12/4/14, effective 1/4/15; WSR 14-14-091, § 458-20-210, filed 6/30/14,
effective 7/31/14. Statutory Authority: RCW 82.01.060(2), 82.32.300,
and 34.05.230. WSR 03-18-024, § 458-20-210, filed 8/25/03, effective
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9/25/03. Statutory Authority: RCW 82.32.300. WSR 94-07-048, §
458-20-210, filed 3/10/94, effective 4/10/94; WSR 86-21-085 (Order ET
86-18), § 458-20-210, filed 10/17/86; WSR 86-07-005 (Order ET 86-3), §
458-20-210, filed 3/6/86; WSR 83-08-026 (Order ET 83-1), § 458-20-210,
filed 3/30/83. Statutory Authority: RCW 82.01.060(2) and 82.32.300.
WSR 78-07-045 (Order ET 78-4), § 458-20-210, filed 6/27/78; Order ET
70-3, § 458-20-210 (Rule 210), filed 5/29/70, effective 7/1/70.]

OTS-4108.1

AMENDATORY SECTION (Amending WSR 22-14-014, filed 6/23/22, effective
7/24/22)

WAC 458-20-244 Food and food ingredients. (1) Introduction.
This rule provides guidelines for determining if food or food ingredi-
ents qualify for the retail sales tax and use tax exemptions under RCW
82.08.0293 and 82.12.0293 (collectively referred to in this rule as
the "exemptions").

There is no corresponding business and occupation (B&0O) tax ex-—
emption. Even if a sale of food or food ingredients is exempt from re-
tail sales tax or use tax under the exemptions, gross proceeds from
sales of food or food ingredients remain subject to the retailing B&O
tax.

(2) Other rules that may apply. Rules in the following list may
contain additional relevant information:

(a) WAC 458-20-119 Sales by caterers and food service contrac-
tors;

(b) WAC 458-20-124 Restaurants, cocktail bars, taverns and simi-
lar businesses;

(c) WAC 458-20-166 Hotels, motels, boarding houses, rooming hous-
es, resorts, hostels, trailer camps, short-term rentals and similar
lodging businesses;

(d) WAC 458-20-167 Educational institutions, school districts,
student organizations, and private schools;

(e) WAC 458-20-168 Hospitals, nursing homes, assisted living fa-
cilities, adult family homes and similar health care facilities;

(f) WAC 458-20-169 Nonprofit organizations;

(g) WAC 458-20-229 Refunds; and

(h) WAC 458-20-243 Litter tax.

(3) Items qualifying for the exemptions.

(a) In general. The exemptions apply to food and food ingredi-
ents. "Food and food ingredients" means substances, whether in liquid,
concentrated, solid, frozen, dried, or dehydrated form, that are sold
for ingestion or chewing by humans and are consumed for their taste or
nutritional value.

(b) Items not used solely for ingestion or chewing. Items that
are commonly ingested or chewed by humans for their taste or nutri-
tional value but which may also be used for other purposes are gener-
ally treated as food or food ingredients. For example, pumpkins are
presumed to be a food or food ingredient unless the pumpkin is sold
painted or is otherwise clearly for decorative purposes rather than
consumption. This is true even though the purchaser may use an undeco-
rated pumpkin for carving and display rather than for eating.
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(4) Items not qualifying for the exemptions. The exemptions do
not apply to the following items, which are not considered "food or
food ingredients" or which are otherwise specifically excluded from
the exemptions:

(a) Items sold for medical or hygiene purposes. Items commonly
used for medical or hygiene purposes, such as cough drops, breath
sprays, toothpaste, etc., are not ingested for taste or nutrition and
are not considered a food or food ingredient. In contrast, breath
mints are commonly ingested for taste and are considered a food or
food ingredient.

(b) Bulk sales of ice. Ice sold in bags, containers, or units of
greater than 10 pounds and blocks of ice of any weight are not consid-
ered a food or food ingredient. Ice sold in cubed, shaved, or crushed
form in packages or quantities of 10 pounds or less is considered a
food or food ingredient. Refer to WAC 458-20-120, Sales of ice, for
additional guidance on the sale of ice.

(c) Alcoholic beverages. Alcoholic beverages are excluded from
the definition of food and food ingredients. "Alcoholic beverages"
means beverages that are suitable for human consumption and contain
one-half of one percent or more of alcohol by volume.

(d) Tobacco. Tobacco 1is excluded from the definition of food and
food ingredients. "Tobacco" includes cigarettes, cigars, chewing or
pipe tobacco, or any other item that contains tobacco.

(e) ((Marijuana—Morisuanar—uscable marijuena mariuana—<coneen—
trates;—or maritoana—infused)) Cannabis. Cannabis, useable cannabis,
cannabis concentrates, or cannabis-infused products, as defined in RCW
69.50.101, are excluded from the definition of food and food ingredi-
ents. " ((Marijwere)) Cannabis" means all parts of the plant Cannabis,
whether growing or not, with a THC concentration greater than 0.3 per-
cent on a dry weight basis.

(f) Bottled water. Bottled water is excluded from the exemptions
for food and food ingredients. "Bottled water" means water that is
placed in a safety sealed container or package for human consumption.

(1) Bottled water is calorie free and does not contain sweeteners
or other additives except that it may contain:

(A) Antimicrobial agents;

(B) Fluoride:;

(C) Carbonation;

(D) Vitamins, minerals, and electrolytes;

(E) Oxygen;

(F) Preservatives; and

(G) Only those flavors, extracts, or essences derived from a

spice or fruit.

(ii) Exemptions for tax on bottled water. There are limited re-
tail sales tax exemptions on bottled water. Sellers must collect the
retail sales tax on all sales of bottled water, unless the bottled wa-
ter is delivered to the buyer as described in (f) (ii) (C) of this sub-
section. Any buyer that has paid at least $25.00 in state and local
taxes on purchases of bottled water subject to the exemptions descri-
bed in (f) (ii) (A) and (B) of this subsection may apply for a refund of
the taxes directly from the department.

(A) Prescription issued bottled water. Bottled water prescribed
to patients for use in the cure, mitigation, treatment, or prevention
of disease or other medical condition is exempt. RCW 82.08.9994. The
bottled water must be prescribed, through an order, formula, or recipe
issued in any form of oral, written, electronic, or other means of
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transmission, by a licensed practitioner authorized by Washington law
to prescribe.

(B) Primary water source unsafe. Bottled water for human use by
persons whose primary source of drinking water is unsafe is exempt.
RCW 82.08.99941. A person's primary source of drinking water is unsafe
if:

(I) The public water system providing the drinking water has is-
sued a public notification that the drinking water may pose a health
risk, and the notification is still in effect on the date that the
bottled water was purchased;

(IT) Test results on the person's drinking water, which are no
more than 12 months old, from a laboratory certified to perform drink-
ing water testing show that the person's drinking water does not meet
safe drinking water standards applicable to public water systems; or

(ITII) The person otherwise establishes, to the department's sat-
isfaction, that the person's drinking water does not meet safe drink-
ing water standards applicable to public water systems.

(C) Bottled water delivered to the buyer in a reusable container
not sold with the water. Buyers claiming an exemption listed in
(f) (ii1) (A) or (B) of this subsection that have the qualifying water
delivered in a reusable container that is not sold with the water must
complete a retail sales exemption certificate and provide it to the
seller. The seller must retain a copy of the certificate.

(iii) For information regarding exemption certificates and refund
requests, visit dor.wa.gov.

(g) Soft drinks. Soft drinks are excluded from the exemptions for
food and food ingredients. "Soft drinks"™ means any nonalcoholic bever-
age that contains natural or artificial sweeteners, except beverages
that contain:

(i) Milk or milk products;

(ii) Soy, rice, or similar milk substitutes; or

(iii) More than 50 percent by volume of vegetable or fruit juice.

For example, sweetened sports beverages are considered "soft
drinks," but a sweetened soy beverage is a food or food ingredient.

Beverage mixes that are not sold in liquid form are not soft
drinks even though they are intended to be made into a beverage by the
customer. Examples include powdered fruit drinks, powdered tea or cof-
fee drinks, and frozen concentrates. These items are food or food in-
gredients and are not subject to retail sales tax.

(h) Dietary supplements. Dietary supplements are excluded from
the exemptions for food and food ingredients. "Dietary supplement"
means any product intended to supplement the diet, other than tobacco,
which meets all of the following requirements:

(1) Contains a vitamin; mineral; herb or other botanical; an ami-
no acid; a substance for use by humans to increase total dietary in-
take; or a concentrate, metabolite, constituent, extract; or a combi-
nation of any of these ingredients;

(ii) Is intended for ingestion in tablet, capsule, powder, soft
gel, gelcap, or liquid form, or if not intended for ingestion in such
a form, is not represented as conventional food and is not represented
for use as a sole item of a meal or of the diet; and

(iii) Is required to be labeled with a Food and Drug Administra-
tion "supplement facts" box. If a product is otherwise considered a
food or food ingredient and labeled with both a "supplement facts" box
and "nutrition facts" box, the product is treated as a food or food
ingredient.
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Nutrition products formulated to provide balanced nutrition as a
sole source of a meal or of the diet are considered a food or food in-
gredient and not a dietary supplement. Refer to RCW 82.08.925 for in-
formation on the retail sales tax exemption applicable to dietary sup-
plements dispensed under a prescription.

(1) Prepared food. Prepared food is excluded from the exemptions
for food and food ingredients. Prepared food generally means heated
foods, combined foods, or foods sold with utensils provided by the
seller, as described in more detail in subsection (5) of this rule.

(5) Items designated as prepared foods. Food or food ingredients
are "prepared foods" if any one of the following is true:

(a) Heated foods. Food or food ingredients are "prepared foods"
if sold in a heated state or are heated by the seller, except bakery
items. "Bakery items" include bread, rolls, buns, biscuits, bagels,
croissants, pastries, donuts, Danish, cakes, tortes, pies, tarts, muf-
fins, bars, cookies, and tortillas. Food is sold in a heated state or
is heated by the seller when the seller provides the food to the cus-
tomer at a temperature that is higher than the air temperature of the
seller's establishment. Food is not sold in a heated state or heated
by the seller if the customer, rather than the seller, heats the food
in a microwave provided by the seller.

(b) Combined foods. Food or food ingredients are "prepared foods"
if the item sold consists of two or more foods or food ingredients
mixed or combined by the seller for sale as a single item, unless the
food or food ingredients are any of the following:

(1) Bakery items (defined in (a) of this subsection);

(ii) Items that the seller only cuts, repackages, or pasteurizes;

(iii) Items that contain eggs, fish, meat, or poultry, in a raw
or undercooked state requiring cooking as recommended by the federal
Food and Drug Administration in chapter 3, part 401.11 of The Food
Code, published by the Food and Drug Administration, as amended or re-
numbered as of January 1, 2003, so as to prevent foodborne illness; or

(iv) Items sold in an unheated state as a single item at a price
that varies based on weight or wvolume.

(c) Food sold with utensils provided by the seller. Food or food
ingredients are "prepared foods" if sold with utensils provided by the
seller. Utensils include plates, knives, forks, spoons, glasses, cups,
napkins, and straws. A plate does not include a container or packaging
used to transport the food.

(1) Utensils are customarily provided by the seller. A food or
food ingredient is "sold with utensils provided by the seller" if the
seller's customary practice for that item is to physically deliver or
hand a utensil to the customer with the food or food ingredient as
part of the sales transaction. If the food or food ingredient is pre-
packaged with a utensil, the seller is considered to have physically
delivered a utensil to the customer unless the food and utensil are
prepackaged together by a food manufacturer classified under sector
311 of the NAICS. Examples of utensils provided by such manufacturers
include juice boxes that are packaged with drinking straws, and yogurt
or ice cream cups that are packaged with wooden or plastic spoons.

(1ii) Utensils are necessary to receive the food. Individual food
or food ingredient items are "sold with utensils provided by the sell-
er" if a plate, glass, cup, or bowl is necessary to receive the food
or food ingredient and the seller makes those utensils available to
its customers. For example, items obtained from a self-serve salad bar
are sold with utensils provided by the seller, because the customer
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must use a bowl or plate provided by the seller in order to receive
the items.

(iii) More than 75 percent prepared food sales with utensils
available. All food and food ingredients sold at an establishment, in-
cluding foods prepackaged with a utensil by a manufacturer classified
under sector 311 of the NAICS, are "sold with utensils provided by the
seller" if the seller makes utensils available to its customers and
the seller's gross retail sales of prepared food under (a), (b), and
(c) (i1) of this subsection equal more than 75 percent of the seller's
gross retail sales of all food and food ingredients, including pre-
pared food, soft drinks, bottled water, and dietary supplements.

(A) Exception for four or more servings. Even if a seller has
more than 75 percent prepared food sales, four servings or more of
food or food ingredients packaged for sale as a single item and sold
for a single price are not "sold with utensils provided by the seller"
unless the seller's customary practice for the package is to physical-
ly hand or otherwise deliver a utensil to the customer as part of the
sales transaction. Whenever available, the number of servings included
in a package of food or food ingredients is to be determined based on
the manufacturer's product label. If no label is available, the seller
must reasonably determine the number of servings.

(B) Determining total sales of prepared foods. The seller must
determine a single prepared food sales percentage annually for all the
seller's establishments in the state based on the prior year of sales.
The seller may elect to determine its prepared food sales percentage
based either on the prior calendar year or on the prior fiscal year. A
seller may not change its elected method for determining its prepared
food percentage without the written consent of the department of reve-
nue. The seller must determine its annual prepared food sales percent-
age as soon as possible after accounting records are available, but in
no event later than 90 days after the beginning of the seller's calen-
dar or fiscal year. A seller may make a good faith estimate of its
first annual prepared food sales percentage if the seller's records
for the prior year are not sufficient to allow the seller to calculate
the prepared food sales percentage. The seller must adjust its good
faith estimate prospectively if its relative sales of prepared foods
in the first 90 days of operation materially depart from the seller's
estimate.

(d) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all of the facts and circumstances.

(i) Example 1. Fast Cafe sells hot and cold coffee and mixed cof-
fee and mixed milk beverages, cold soft drinks, milk and juice in sin-
gle-serving containers, sandwiches, whole fruits, cold pasta salad,
cookies and other pastries. Fast Cafe prepares the pasta salad on-
site. It orders the pastries from a local bakery, including specialty
cakes which it sells both as whole cakes and by the slice. It purcha-
ses its sandwiches from a local caterer. The sandwiches are delivered
by the caterer prewrapped in plastic with condiments and a plastic
knife. Fast Cafe makes straws, napkins and cup lids available for all
customers by placing them on a self-service stand. In its first full
year of operation, Fast Cafe's annual gross retail sales of all food
and food ingredients, including prepared food, soft drinks, bottled
water, and dietary supplements is $100,000. Of this gross retail sales
total, $80,000 is from the sale of hot coffee and hot and cold mixed
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coffee and milk beverages, all sold in disposable paper or plastic
cups with the Fast Cafe logo.

Because more than 75 percent of Fast Cafe's total retail sales of
food and food ingredients, including prepared food, soft drinks, bot-
tled water, and dietary supplements are sales of food or food ingredi-
ents that are heated or combined by the seller or sold with a utensil
(cups) necessary to receive the food, Fast Cafe has more than 75 per-
cent prepared food sales. Because Fast Cafe makes utensils available
for its customers, all food and food ingredients sold by Fast Cafe are
considered "prepared food," including the cold milk beverages, cookies
and pastries, pasta salad, sandwiches and whole fruits. The only ex-
ception is the sale of whole specialty cakes. Because a whole cake
contains four or more servings, 1t is not subject to retail sales tax
unless Fast Cafe customarily hands a utensil to the customer as part
of the sale transaction.

(ii) Example 2. Assume the same facts as in Example 1, but that
only $60,000 of Fast Cafe's Year 1 gross retail sales were sales of
hot coffee and hot and cold mixed coffee and milk beverages. The re-
mainder of its retail sales were sales of sandwiches, whole fruits,
cookies and other pastries. Under these facts, Fast Cafe does not have
more than 75 percent prepared food sales. Thus, the items sold by Fast
Cafe are taxed as follows:

(A) Hot coffee and milk beverages are heated by the seller and
are also sold by Fast Cafe with a utensil (a paper cup) necessary to
receive the food. The hot coffee and milk beverages are "prepared
food" for either reason and are subject to retail sales tax.

(B) Cold mixed milk beverages are a combination of two or more
foods or food ingredients and are also sold by Fast Cafe with a uten-
sil (a paper or plastic cup) necessary to receive the food. The cold
milk beverages are "prepared food" for either reason and are subject
to retail sales tax.

(C) Cold soft drinks are not exempt and are subject to retail
sales tax.

(D) Sandwiches prepared by the caterer are subject to retail
sales tax. Even though the caterer, rather than the seller, combines
the ingredients and includes a utensil, Fast Cafe is considered to
have provided the utensil because the caterer is not a food manufac-
turer classified under sector 311 of the NAICS.

(E) Pasta salad is combined by the seller and is subject to re-
tail sales tax. Note that if the pasta salad was sold by the pound,
rather than by servings, it would not be subject to retail sales tax.

(F) Milk and juice in single serving containers, whole fruit,
cookies, pastries, slices of cake, and whole cakes are not subject to
retail sales tax unless the seller's customary practice is to hand a
utensil to the customer as part of the sales transaction. None of
these items are heated by the seller, combined by the seller, or re-
quire a plate, glass, cup, or bowl in order to receive the item. Even
if Fast Cafe heats the pastries for its customers, the pastries are
not subject to retail sales tax.

(iii) Example 3. A pizza restaurant sells whole hot pizzas, hot
pizza by the slice, and unheated ready-to-bake pizzas. The whole hot
pizzas and hot pizza sold by the slice, including delivered pizzas,
are "prepared food" because these items are sold in a heated state. If
the unheated ready-to-bake pizzas are prepared by the seller, they are
"prepared food" because the seller has mixed or combined two or more
food ingredients. This is true even though some ingredients in the un-
heated pizzas are raw or uncooked, because those ingredients do not
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require cooking to prevent foodborne illness. If the unheated ready-
to-bake pizzas are prepared by a manufacturer other than the seller,
they will be taxable as "prepared food" only if sold with utensils
provided by the seller.

(6) Combined sales of taxable and exempt items. Where two or more
distinct and identifiable items of tangible personal property, at
least one of which is a food or food ingredient, are sold for one
nonitemized price that does not vary based on the selection by the
purchaser of items included in the transaction:

(a) The entire transaction is taxable if the seller's purchase
price or sales price of the taxable items is greater than 50 percent
of the combined purchase price or sales price; and

(b) The entire transaction is exempt from retail sales tax if the
seller's purchase price or sales price of the taxable items is 50 per-
cent or less of the combined purchase price or sales price.

The seller may make the determination based on either purchase
price or sales price, but may not use a combination of the purchase
price and sales price.

Example. A combination wine and cheese picnic basket contains
four items packaged together: A bottle of wine, a wine opener, single-
serving cheeses, and the picnic basket holding these items. The sell-
er's purchase price for the wine, wine-opener, and picnic basket to-
tals $10.00. The seller's purchase price for the cheeses is two dol-
lars. The seller must collect retail sales taxes on the entire pack-
age, because the seller's purchase price for the taxable items
($10.00) is greater than 50 percent of the combined purchase price
($12.00) .

(c) Incidental packaging. "Distinct and identifiable items" does
not include packaging which is immaterial or incidental to the sale of
another item or items. For example, a decorative bag sold filled with
candy 1s not the sale of "distinct and identifiable" items where the
bag is merely ornamental packaging immaterial in the sale of the can-
dy.

(d) Free items. "Distinct and identifiable items" does not in-
clude items provided free of charge. An item is only provided free of
charge if the seller's sales price does not vary depending on whether
the item is included in the sale.

(7) Seller's accounting requirements. All sales of food and food
ingredients at an establishment will be treated as taxable unless the
seller separately accounts for sales of exempt and nonexempt food and
food ingredients. It is sufficient separation for accounting purposes
if cash registers or the like are programmed to identify items that
are not tax exempt and to calculate and assess the proper sales tax
accordingly.

(8) Other retail sales tax exemptions that may apply.

(a) Meals served to certain persons. The exemptions apply to food
and food ingredients furnished, prepared, or served as meals:

(1) Under a state-administered nutrition program for the aged as
provided for in the Older Americans Act (Public Law 95-478 Title III)
and RCW 74.38.040(06) ;

(1i) Provided to senior citizens, individuals with disabilities,
or low-income persons by a nonprofit organization organized under
chapter 24.03A or 24.12 RCW; or

(iii) Provided to residents, 62 years of age or older, of a
qualified low-income senior housing facility by the lessor or operator
of the facility. The sale of a meal that is billed to both spouses of
a marital community or both domestic partners of a domestic partner-
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ship meets the age requirement in this subsection (a) (iii) if at least
one of the spouses or domestic partners is at least 62 years of age.
For purposes of this subsection, "qualified low-income senior housing
facility" means a facility:

(A) That meets the definition of a qualified low-income housing
project under Title 26 U.S.C. Sec. 42 of the federal Internal Revenue
Code, as existing on August 1, 2009;

(B) That has been partially funded under Title 42 U.S.C. Sec.
1485 of the federal Internal Revenue Code; and

(C) For which the lessor or operator has at any time been enti-
tled to claim a federal income tax credit under Title 26 U.S.C. Sec.
42 of the federal Internal Revenue Code.

(b) Foods exempt under the Supplemental Nutrition Assistance Pro-
gram (SNAP). Under RCW 82.08.0297, eligible foods purchased with food
benefits under the SNAP or a successor program are exempt from the re-
tail sales tax. This is a separate and broader exemption than the re-
tail sales tax exemption for food and food ingredients under RCW
82.08.0293. For example, bottled water, soft drinks, garden seeds, and
plants which produce food for the household to eat are "eligible
foods" but are not "food or food ingredients."™ If such items are pur-
chased with food benefits under SNAP or a successor program, they are
exempt from the retail sales tax under RCW 82.08.0297, even though the
items do not qualify for the exemption under RCW 82.08.0293.

(1) Use of food benefits combined with other means of payment.
When both food benefits and other means of payment are used in the
same sales transaction, for purposes of collecting retail sales taxes,
the other means of payment must be applied first to items which are
food and food ingredients exempt under RCW 82.08.0293. The intent is
to apply the benefits and other means of payment in such a way as to
provide the greatest possible exemption from retail sales tax.

(ii) Example. A customer purchases the following at a grocery
store: Meat for three dollars, cereal for three dollars, canned soft
drinks for five dollars, and scap for two dollars for a total of
$13.00. The customer pays with seven dollars in benefits and six dol-
lars in cash. The cash is applied first to the soap because the soap
is neither exempt under RCW 82.08.0293 nor an eligible food under
SNAP. The remaining cash (four dollars) is applied first to the meat
and the cereal. The food benefits are applied to the balance of the
meat and cereal (two dollars) and to the soft drinks (five dollars).
Retail sales tax is due only on the soap.

(9) Vending machine sales. The exemptions do not apply to sales
of food and food ingredients dispensed from vending machines. There
are special requirements for reporting retail sales tax collected on
vending machine sales, discussed in (a) of this subsection. "Honor
box" sales (sales of snacks or other items from open display trays)
are not considered vending machine sales.

(a) Calculating and reporting retail sales tax collected on vend-
ing machine sales. Vending machine owners do not need to state the re-
tail sales tax amount separately from the selling price. See RCW
82.08.050 and 82.08.0293. Instead, vending machine owners must deter-
mine the amount of retail sales tax collected on the sale of food or
food ingredients by using one of the following methods:

(1) Food or food ingredients dispensed in a heated state, soft
drinks, and bottled water. For food or food ingredients dispensed from
vending machines in a heated state (e.g., hot coffee, soups, tea, and
hot chocolate) and vending machine sales of soft drinks and bottled
water, a vending machine owner must calculate the amount of retail
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sales tax that has been collected ("tax in gross") based on the gross
vending machine proceeds. The "tax in gross" is a deduction against
the gross amount of both retailing B&0O and retail sales. The formula
is:

gross machine proceeds - [(gross machine proceeds)/(1 + sales tax rate)] = tax in gross

(ii) All other food or food ingredients. For all other food and
food ingredients dispensed from vending machines, a vending machine
owner must calculate the amount of retail sales tax that has been col-
lected ("tax in gross") based on 57 percent of the gross vending ma-
chine proceeds. The "tax in gross" is a deduction against the gross
amount of both retailing B&0O and retail sales. The formula is:

(gross machine proceeds x .57) x sales tax rate = tax in gross

The remaining 43 percent of the gross vending machine proceeds,
less the "tax in gross" amount, is reported as an exempt food sales
deduction against retail sales proceeds only calculated as follows:

(gross machine proceeds x .43) - tax in gross = exempt food deduction

(b) Example. Jane owns a vending machine business with machines
in Spokane and Seattle. In each location, she has a vending machine
selling candy and a second vending machine selling hot cocoa and cof-
fee drinks. Her annual sales for the vending machines and the combined
retail sales tax rates for Seattle and Spokane are as follows:

Coffee Machine Combined Retail

(cocoa & coffee) Candy Machine Sales Tax Rate
Seattle $2,500 $10,000 101
Spokane $3,000 $6,000 .089

To determine the amount of retail sales tax she collected on the
sale of cocoa and coffee (food dispensed in a heated state, subject to
retail sales tax), Jane calculates the "tax in gross" deduction amount
as follows:

gross machine proceeds - [(gross machine proceeds)/(1 + sales tax rate)] = tax in gross

$2,500 - ($2,500/ 1.101) = $229.34
$3,000 - ($3,000/ 1.089) = $245.18
$474.52

(Seattle coffee machine)
(Spokane coffee machine)

Thus, for both retailing B&0O and retail sales, Jane must report
her total gross coffee machine proceeds of $5,500 with a "tax in
gross" deduction of $474.52.

To determine the amount of retail sales tax she collected on the
sale of candy, Jane calculates the "tax in gross" deduction amount as
follows:

(gross machine proceeds x .57) x sales tax rate = tax in gross

$10,000 x .57 x .101 = $575.70  (Seattle candy machine)
$6,000x .57 x .089 = $304.38  (Spokane candy machine)
$880.08

Thus, for both retailing B&0O and retail sales, Jane must report
her total gross candy machine proceeds of $16,000 with a "tax in
gross" deduction of $880.08.

Jane must also report an exempt food sales deduction representing
the remaining 43 percent of the gross candy machine proceeds.
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(43% x gross machine proceeds) - tax in gross = exempt food deduction

(143 x $16,000) - $880.08 = $5999.92

Jane reports the exempt food sales deduction only against the
gross amount of her retail sales. The deduction does not apply to re-
tailing B&O.

[Statutory Authority: RCW 82.32.300 and 82.01.060. WSR 22-14-014, §
458-20-244, filed 6/23/22, effective 7/24/22. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.08.0293, 82.12.0293, 82.08.9994,
82.08.99941, 82.12.9994, and 82.12.99941. WSR 19-20-061, § 458-20-244,
filed 9/26/19, effective 10/27/19. Statutory Authority: RCW 82.32.300
and 82.01.060(2). WSR 15-01-006, § 458-20-244, filed 12/4/14, effec-
tive 1/4/15. Statutory Authority: RCW 82.32.300, 82.01.060(2),
82.08.0293 and 82.12.0293. WSR 12-01-027, § 458-20-244, filed
12/12/11, effective 1/12/12; WSR 10-21-010, § 458-20-244, filed
10/7/10, effective 11/7/10. Statutory Authority: RCW 82.32.300 and
82.01.060(2). WSR 07-24-038, § 458-20-244, filed 11/30/07, effective
12/31/07; WSR 07-11-066, § 458-20-244, filed 5/14/07, effective
6/14/07; WSR 03-24-031, § 458-20-244, filed 11/25/03, effective
1/1/04. Statutory Authority: RCW 82.32.300. WSR 88-15-066 (Order
88-4), § 458-20-244, filed 7/19/88; WSR 87-19-139 (Order 87-6), S
458-20-244, filed 9/22/87; WSR 86-21-085 (Order ET 86-18), §
458-20-244, filed 10/17/86; WSR 86-02-039 (Order ET 85-8), §
458-20-244, filed 12/31/85; WSR 83-17-099 (Order ET 83-6), §
458-20-244, filed 8/23/83; WSR 82-16-061 (Order ET 82-7), §
458-20-244, filed 7/30/82. Statutory Authority: RCW 82.01.060(2) and
82.32.300. WSR 78-05-041 (Order ET 78-1), § 458-20-244 (Rule 244),
filed 4/21/78, effective 7/1/78.]

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency.
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WSR 22-20-003
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 21, 2022, 1:36 p.m.]

Title of Rule and Other Identifying Information: WAC 458-53-030
Stratification of assessment rolls—Real property.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to update and amend the above rules to recognize 2022 legislation
(2SHB 1210), which changes the terminology referencing "marijuana" in
the rules to "cannabis."

Reasons Supporting Proposal: The Washington state legislature
enacted a statutory change in 2022 that changes the term "marijuana"
to "cannabis" in the above rule. The legislature found that the use of
the term "marijuana" in the United States has discriminatory origins
and should be replaced with the more scientifically accurate term
"cannabis." This change is technical in nature and no substantive le-
gal changes are intended or implied.

Statutory Authority for Adoption: RCW 84.08.010, 84.08.070.

Statute Being Implemented: RCW 84.48.075.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Melinda Man-
dell, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1584; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
dell, DOR, P.O. Box 47453, phone 360-534-1584, fax 360-534-1606, email
MelindaM@dor.wa.gov, AND RECEIVED BY December 5, 2022.

September 21, 2022
Atif Aziz
Rules Coordinator

0Ts-4102.1
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AMENDATORY SECTION (Amending WSR 16-11-031, filed 5/10/16, effective
6/10/16)

WAC 458-53-030 Stratification of assessment rolls—Real proper-
ty. (1) Introduction. This rule explains the stratification process
for real property. The stratification process is the grouping of real
property within each county into homogeneous classifications based
upon certain criteria in order to obtain representative samples.
Stratification is used in determining the number of appraisals to be
included in the ratio study and also for ratio calculation. The coun-
ty's most current certified assessment rolls are used for stratifica-
tion. Counties must stratify rolls using a land use code stratifica-
tion system as prescribed by the department. (See RCW 36.21.100.)

(2) Stratification - Parcel count and total wvalue - Exclusions.
The stratification of the real property assessment rolls must include
a parcel count and a total value of the taxable real property parcels
in each stratum, excluding the following:

(a) Designated forest lands. (See chapter 84.33 RCW);

(b) Timberland classified under chapter 84.34 RCW. (See RCW
84.34.060) ;

(c) Current use properties in those counties where a separate
study is conducted pursuant to WAC 458-53-095(3);

(d) State assessed properties; and

(e) State-owned game lands as defined in RCW 77.12.203(2).

(3) Stratification - By county. For the real property ratio
study, the assessment roll must be stratified for individual counties
according to land use categories and substratified by value classes as
determined by the department. Stratification will be reviewed at least
every other year by the department to determine if changes need to be
made to improve sampling criteria. After the strata have been deter-
mined, the department will notify the counties of the strata limits,
and each county must provide the department with the following, taken
from the county's assessment rolls:

(a) A representative number of samples, as determined by the de-
partment, in each stratum, together with:

i) The name and address of the taxpayer for each sample;

ii) The land use code for each sample;

iii) The previous year's assessed value for each sample;

iv) The current year's assessed value for each sample; and

v) The actual number of samples;

b) The total number of real property parcels in each stratum;
and

(c) The total assessed value in each stratum for both the previ-
ous year and the current year.

(4) Counties to provide information timely. The stratification
information described in subsection (3) of this rule must be provided
by the counties to the department in a timely manner to enable the de-
partment to certify the preliminary ratios in accordance with WAC
458-53-200(1) . Failure to provide the information in a timely manner
will result in the department using its best estimate of stratum val-
ues to calculate the real property ratio.

(5) Standard two-digit land use code. The following two-digit
land use code will be used as the standard to identify the actual use
of the land. Counties may elect to use a more detailed land use code
system using additional digits, however, no county land use code sys-
tem may use fewer than the standard two digits.
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RESIDENTIAL

11 Household, single family units

12 Household, 2-4 units

13 Household, multiunits (5 or more)

14  Residential condominiums

15  Mobile home parks or courts

16  Hotels/motels

17 Institutional lodging

18 All other residential not elsewhere coded
19 Vacation and cabin

MANUFACTURING
21 Food and kindred products
22 Textile mill products

22-20

23 Apparel and other finished products made from

fabrics, leather, and similar materials

24 Lumber and wood products (except furniture)

25  Furniture and fixtures

26 Paper and allied products

27  Printing and publishing

28  Chemicals

29  Petroleum refining and related industries
30  Rubber and miscellaneous plastic products
31 Leather and leather products

32 Stone, clay and glass products

33 Primary metal industries

34  Fabricated metal products

35  Professional scientific, and controlling

instruments; photographic and optical goods;

watches and clocks-manufacturing
36  Not presently assigned
37  Not presently assigned
38  Not presently assigned
39  Miscellaneous manufacturing

TRANSPORTATION, COMMUNICATION, AND UTILITIES
41 Railroad/transit transportation

42 Motor vehicle transportation

43 Aircraft transportation

44  Marine craft transportation

45  Highway and street right of way

46  Automobile parking

47  Communication

48  Utilities

49 Other transportation, communication, and utilities

not classified elsewhere

TRADE

50 Condominiums - Other than residential
condominiums

51 Wholesale trade

WSR 22-20-003
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52 Retail trade - Building materials, hardware, and
farm equipment

53 Retail trade - General merchandise

54  Retail trade - Food

55 Retail trade - Automotive, marine craft, aircraft,
and accessories

56  Retail trade - Apparel and accessories

57  Retail trade - Furniture, home furnishings and
equipment

58  Retail trade - Eating and drinking

59  Other retail trade

SERVICES

61 Finance, insurance, and real estate services

62  Personal services

63 Business services

64  Repair services

65  Professional services

66  Contract construction services

67 Governmental services

68  Educational services

69  Miscellaneous services

CULTURAL, ENTERTAINMENT AND RECREATIONAL

71 Cultural activities and nature exhibitions

72 Public assembly

73 Amusements

74  Recreational activities

75 Resorts and group camps

76  Parks

77  Not presently assigned

78  Not presently assigned

79 Other cultural, entertainment, and recreational

RESOURCE PRODUCTION AND EXTRACTION

81  Agriculture (not classified under current use law)

82  Agriculture related activities

83  Agriculture classified under current use chapter
84.34 RCW

84  Fishing activities and related services

85  Mining activities and related services

86  ((Marijuana)) Cannabis grow operations

87  Not presently assigned

88  Designated forest land under chapter 84.33 RCW

89  Other resource production

UNDEVELOPED LAND AND WATER AREAS

91  Undeveloped land

92  Noncommercial forest

93 Water areas

94 Open space land classified under chapter 84.34
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95
96
97
98
99

Timberland classified under chapter 84.34 RCW
Not presently assigned

Not presently assigned

Not presently assigned

Other undeveloped land

[Statutory Authority: RCW 84.08.010, 84.08.070, and 84.48.075. WSR
16-11-031, § 458-53-030, filed 5/10/16, effective 6/10/16; WSR
02-14-031, § 458-53-030, filed 6/24/02, effective 7/25/02; WSR
96-05-002, § 458-53-030, filed 2/8/96, effective 3/10/96. Statutory
Authority: RCW 84.08.010 and 84.08.070. WSR 91-01-008, § 458-53-030,
filed 12/6/90, effective 1/6/91. Statutory Authority: RCW 84.48.075
and 84.08.010(2). WSR 89-09-021 (Order PT 89-5), § 458-53-030, filed
4/12/89. Statutory Authority: RCW 84.48.075. WSR 86-21-004 (Order PT
86-6), S 458-53-030, filed 10/2/86; WSR 84-14-039 (Order PT 84-2), S
458-53-030, filed 6/29/84; WSR 79-11-029 (Order PT 79-3), §
458-53-030, filed 10/11/79. Formerly WAC 458-52-030.]
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WSR 22-20-004
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 21, 2022, 1:39 p.m.]

Title of Rule and Other Identifying Information: WAC 458-30-200
Definitions.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to update and amend the above rules to recognize 2022 legislation
(2SHB 1210), which changes the terminology referencing "marijuana" in
the rules to "cannabis."

Reasons Supporting Proposal: The Washington state legislature
enacted a statutory change in 2022 that changes the term "marijuana"
to "cannabis" in the above rule. The legislature found that the use of
the term "marijuana" in the United States has discriminatory origins
and should be replaced with the more scientifically accurate term
"cannabis." This change is technical in nature and no substantive le-
gal changes are intended or implied.

Statutory Authority for Adoption: RCW 84.08.010, 84.08.070.

Statute Being Implemented: RCW 84.34.410.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Melinda Man-
dell, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1584; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
dell, DOR, P.O. Box 47453, phone 360-534-1584, fax 360-534-1606, email
MelindaM@dor.wa.gov, AND RECEIVED BY December 5, 2022.

September 21, 2022
Atif Aziz
Rules Coordinator

OTs-4103.1
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AMENDATORY SECTION (Amending WSR 18-02-109, filed 1/3/18, effective
2/3/18)

WAC 458-30-200 Definitions. (1) Introduction. This rule pro-
vides definitions for the terms used in conjunction with land classi-
fied under the Open Space Taxation Act, codified as chapter 84.34 RCW.
The terms listed in this rule are intended to act in concert with each
other as appropriate.

(2) Definitions. For purposes of land classified under chapter
84.34 RCW, the following definitions apply:

(a) "Additional tax" means the additional property taxes that
will be collected when classification is withdrawn or removed from
land classified under chapter 84.34 RCW.

(b) "Affidavit" means the real estate excise tax affidavit re-
quired by chapters 82.45 RCW and ((ehapter)) 458-61 WAC. The affidavit
will be prescribed by the department and furnished to county treasur-
ers. This form is used by landowners to report sales or transfers of
classified land. The owner or transferor and the purchaser or trans-
feree, or agents of each, must sign the affidavit under penalty of
perjury.

(c) "Agreement" means an agreement executed between an owner and
the granting authority regarding the classification or reclassifica-
tion of land as either open space or timber land under chapter 84.34
RCW.

(d) "Agricultural product" means livestock and plants that are
produced for commercial purposes and includes any agricultural, horti-
cultural, or aquacultural produce or crop; the raising of livestock,
poultry, bees, or fur-bearing animals; or the production of milk,
eggs, wool, fur, meat, honey, or other substances obtained therefrom.
When used in relation to livestock or fur-bearing animals used for
food or fiber, "raising" means breeding or increasing the value, size,
or weight of the animal. Agricultural product does not include ( (mari-—
Faera;—gSeablemariuana;—or mariTuana—infased) ) cannabis, useable
cannabis, or cannabis-infused products as those terms are defined in
RCW 69.50.101.

(e) "Applicant" means the owner who submits an application for
classification or reclassification of land under chapter 84.34 RCW.
(f) "Application" means an application for classification or re-

classification of land under chapter 84.34 RCW.

(g) "Approval" means a determination by the granting authority
that land qualifies for classification or reclassification under chap-
ter 84.34 RCW.

(h) "Appurtenance" refers to something used with, and related to
or dependent upon another thing; that is, something that belongs to
something else, an adjunct. The thing appurtenant is strictly necessa-
ry and essential to the proper use and enjoyment of the land, as well
as useful or necessary for carrying out the purposes for which the
land was classified under chapter 84.34 RCW.

(1) In terms of farm and agricultural land, an appurtenance 1is
something used for a particular sort of farm and is widely and rou-
tinely used in the operation of the commercial agricultural enter-
prise.

(ii) For example, an appurtenance may be an outhouse, barn, or
tool shed or it may be equipment used for a particular purpose or
task, such as tools, instruments, or machinery.
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(1) "Aquaculture" means the growing and harvesting of marine or
fresh water flora or fauna in a soil or water medium for commercial
agricultural purposes.

(jJ) "Assessor" means the county assessor or any agency Or person
who is authorized to act on behalf of the assessor.

(k) "Assessment year" means the year in which the property is
listed and valued by the assessor and precedes the year in which the
taxes on the property are due and payable.

(1) "Change in use" means a direct action taken by an owner that
actually changes the use of, or has started changing the use of, clas-
sified land to a use that is not in compliance with the conditions of
the agreement executed between the owner and the granting authority or
to a use that is otherwise not in compliance with the provisions of
chapter 84.34 RCW.

(m) "Classified land"™ means a parcel(s) of land that has been ap-
proved by the appropriate granting authority for taxation under chap-
ter 84.34 RCW.

(n) "Commercial agricultural purposes" means the use of farm and
agricultural land on a continuous and regular basis, prior to and sub-
sequent to application for classification or reclassification, that
demonstrates that the owner or lessee is engaged in and intends to ob-
tain through lawful means, a monetary profit from cash income by pro-
ducing an agricultural product.

An owner or lessee must engage in commercial agricultural activi-
ties on the land to demonstrate a commercial agricultural purpose.

(o) "Contiguous" means land that adjoins and touches other land
owned by the same owner or held under the same ownership. Land that is
an integral part of a farming operation is considered contiguous even
though the land may be separated by a public road, railroad, right of
way, Or waterway.

For purposes of this subsection (2) (o) :

(1) "Same ownership" means owned by the same person or persons,
except that parcels owned by different persons are deemed held by the
same ownership i1if the parcels are:

(A) Managed as part of a single operation; and

(B) Owned by:

(I) Members of the same family;

(IT) Legal entities that are wholly owned by members of the same
family; or

(ITII) An individual who owns at least one of the parcels and a
legal entity or entities that own the other parcel or parcels if the
entity or entities are wholly owned by that individual, members of his
or her family, or that individual and members of his or her family.

(ii) "Family" includes only:

(A) An individual and his or her spouse or domestic partner,
child, stepchild, adopted child, grandchild, parent, stepparent,
grandparent, cousin, or sibling;

(B) The spouse or domestic partner of an individual's child,
stepchild, adopted child, grandchild, parent, stepparent, grandparent,
cousin, or sibling;

(C) A child, stepchild, adopted child, grandchild, parent, step-
parent, grandparent, cousin, or sibling of the individual's spouse or
the individual's domestic partner; and

(D) The spouse or domestic partner of any individual described in
(o) (1) (B) (ITII) of this subsection.
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(p) "County financial authority" and "financial authority" mean
the treasurer or any agency or person charged with the responsibility
of billing and collecting property taxes.

(g) "County legislative authority" means the county commission,
council, or other legislative body.

(r) "County recording authority" means the auditor or any agency
or person charged with the recording of documents.

(s) "Current" and "currently" means as of the date on which prop-
erty i1s to be listed and valued by the assessor.

(t) "Current use value" means the taxable value of a parcel of

land placed on the assessment rolls following its classification or
reclassification under chapter 84.34 RCW.

(u) "Department" means the department of revenue.

(v) "Farm and agricultural conservation land" means either:

(1) Land previously classified as farm and agricultural land that
no longer meets the criteria and is reclassified as open space land;
or

(ii) Traditional farmland that is not classified under chapter
84.33 or 84.34 RCW, has not been irrevocably devoted to a use incon-
sistent with agricultural uses, and has a high potential for returning
to commercial agriculture.

(w) "Farm and agricultural land" means:
(1) Any parcel of land ((twernty)) 20 or more acres in size or
multiple parcels of land that are contiguous and total ( (&werntsy)) 20

Oor more acres in size when the lands are:

(A) Primarily used to produce agricultural products for commer-—
cial agricultural purposes;

(B) Enrolled in the federal conservation reserve program or its
successor administered by the United States Department of Agriculture;
or

(C) Primarily used for other commercial agricultural purposes as
established by rule.

(ii) Any parcel of land or contiguous parcels of land at least
five acres, but less than ((&wenty)) 20 acres in size that are primar-
ily used for commercial agricultural purposes, and produce a gross in-
come equal to:

(A) One hundred dollars or more in cash per acre per year for
three of the five calendar years preceding the date of application for
classification when the application was made prior to January 1, 1993;
or

(B) Two hundred dollars or more in cash per acre per year for
three of the five calendar years preceding the date of application for
classification when the application is made on or after January 1,
1993.

For the purposes of meeting the minimum gross income requirements
as described in (w) (ii) (A) and (B) of this subsection for leased clas-
sified farm and agricultural land, the owner may use either the cash
income received from leasing his or her classified farm and agricul-
tural land, or the cash income received by the lessee for the produc-
tion of the agricultural product on the owner's classified farm and
agricultural land.

(iii) Any parcel of land or contiguous parcels of land at least
five acres, but less than ((twenty)) 20 acres in size that are primar-
ily used for commercial agricultural purposes and that have:

(A) Standing crops with an expectation of harvest within seven
years and a demonstrable investment in the production of those crops
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equivalent to ((ere—hundred—detiars)) $100 or more per acre in the
current or previous calendar year; or

(B) Standing crops of short rotation hardwoods with an expecta-
tion of harvest within ((fi+fteer)) 15 years and a demonstrable invest-
ment in the production of those crops equivalent to ((ere—hundred—dei—
+a¥s)) $100 or more per acre in the current or previous calendar year.

For the purposes of meeting the minimum investment requirements
as described in (w) (1iii) (A) and (B) of this subsection for leased
classified farm and agricultural land, the owner may use either the
cash income received from leasing his or her classified farm and agri-
cultural land, or the cash income invested by the lessee in the pro-
duction of the standing crop on the owner's classified farm and agri-
cultural land.

(iv) Any parcel of land or contiguous parcels of land less than
five acres in size that are primarily used for commercial agricultural
purposes, and produce a gross income equal to:

(A) One thousand dollars or more in cash per year for three of
the five calendar years preceding the date of application for classi-
fication when the application was made prior to January 1, 1993; or

(B) One thousand five hundred dollars or more in cash per year
for three of the five calendar years preceding the date of application
for classification when the application is made on or after January 1,
1993.

For the purposes of meeting the minimum gross income requirements
as described in (w) (iv) (A) and (B) of this subsection for leased clas-
sified farm and agricultural land, the owner may use either the cash
income received from leasing his or her classified farm and agricul-
tural land, or the cash income received by the lessee for the produc-
tion of the agricultural product on the owner's classified farm and
agricultural land.

(v) Farm and agricultural land also includes:

(A) Land on which employee housing or the principal residence of
the farm owner or operator is located, if the housing or residence is
on or contiguous to a classified farm and agricultural land parcel of
( (Ewernty)) 20 acres or more or multiple parcels that are contiguous
and total ((&wemty)) 20 acres or more, and the use of the housing or
residence is integral to the use of the classified farm and agricul-
tural land for commercial agricultural purposes;

(B) Land on which appurtenances necessary for the production,
preparation, or sale of the agricultural products are situated when
the appurtenances are used in conjunction with the land(s) producing
agricultural products, such as a machinery maintenance shed or a ship-
ping facility located on farm and agricultural land that produces the
products to be shipped;

(C) Land incidentally used for an activity or enterprise that is
compatible with commercial agricultural purposes as long as the inci-
dental use does not exceed ((twermty)) 20 percent of the classified
land. An incidental use of classified farm and agricultural land may
include, but is not limited to, wetland preservation, a gravel pit, a
farm woodlot, or a produce stand;

(D) A noncontiguous parcel of land from one to five acres in size
that constitutes an integral part of the commercial agricultural oper-
ation being conducted on land qualifying as "farm and agricultural
land." As used in this paragraph, noncontiguous means not adjoining or
touching but held by the same ownership as defined in RCW 84.34.020;

(E) Land used primarily for equestrian related activities for
which a charge is made including, but not limited to, stabling, train-
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ing, riding, clinics, schooling, shows, or grazing for feed and that
otherwise meets the requirements in (w) (i), (ii), or (iv) of this sub-
section; or

(F) Land used primarily for horticultural purposes including
growing plants in the ground or in a container, regardless of whether
under a structure, such as a greenhouse, subject to the following:

(I) The land is not primarily used for the storage, care, or
selling of plants purchased from other growers for retail sale;

(IT) If the land is less than five acres and used primarily to
grow plants in containers, such land does not qualify as "farm and ag-
ricultural land”™ if more than ((Ewemty—five)) 25 percent of the land
used primarily to grow plants in containers is open to the general
public for on-site retail sales;

(ITII) If more than ((twenty)) 20 percent of the land used for
growing plants in containers is covered by pavement, none of the paved
area 1s eligible for classification as "farm and agricultural land."
However, this limitation does not prevent up to ((twenty)) 20 percent
of the paved area from qualifying as "incidental use" as described in
(bb) of this subsection; and

(IV) If the land classified under (w) (v) (F) of this subsection,
in addition to any contiguous land classified under (w) of this sub-
section, is less than ((&wenty)) 20 acres, it must meet the applicable
income or investment requirements described in (w) (ii), (iii), or (iv)
of this subsection.

(x) "Farm employee or farm and agricultural employee”" means an
individual who is employed on farm and agricultural land on a full-
time basis or a seasonal or migratory worker who works on farm and ag-
ricultural land only during the planting, growing, and/or harvesting
seasons. For purposes of (x) of this subsection, "full-time basis" re-
fers to an individual who is employed at least ( (twernty—fivze)) 25
hours per week on farm and agricultural land. It does not include a
person who is employed full time by a business activity that is not
conducted on classified farm and agricultural land and who only works
occasional weekends or during the harvest season on classified farm
and agricultural land.

(y) "Farm woodlot" means an area of land within a parcel(s) of
classified farm and agricultural land that is used in a manner compat-
ible with commercial agricultural purposes including, but not limited
to, the growing and cutting of trees for the use of the owner or the
sheltering of livestock.

(z) "Granting authority" means the appropriate agency or official
that acts on an application for classification or reclassification un-
der chapter 84.34 RCW. The granting authority for:

(1) Open space land classification under RCW 84.34.020(1) and
84.34.037 is the county legislative authority. However, for applica-
tions within an incorporated area of a county, the granting authority
is made up of three members of the county legislative authority and
three members of the city legislative authority in the county in which
the land is located in a meeting where members may be physically ab-
sent but participating through telephonic connection or separate af-
firmative acts by both the county and city legislative authorities
where both affirm the entirety of the application either without modi-
fication or with identical modifications;

(ii) Farm and agricultural land classification under RCW
84.34.020(2) and 84.34.035 is the assessor or the assessor's designee;
and
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(11i) Timber land classification under RCW 84.34.020(3) and
84.34.041 is the county legislative authority. However, for applica-
tions within an incorporated area of a county, the granting authority
is made up of three members of the county legislative authority and
three members of the city legislative authority in the county in which
the land is located in a meeting where members may be physically ab-
sent but participating through telephonic connection or separate af-
firmative acts by both the county and city legislative authorities
where both affirm the entirety of the application either without modi-
fication or with identical modifications.

(aa) "Gross income" means cash income derived from commercial ag-
ricultural purposes, as defined in (n) of this subsection. Gross in-
come includes payments received from the United States Department of
Agriculture for participating in a crop reduction or acreage set-aside
program when such payments are based on the productive capacity of the
land. It also includes the wholesale value of agricultural products
produced from any parcel of classified land of at least five acres but
less than ((&werntsy)) 20 acres in which the agricultural products are
donated to nonprofit food banks or feeding programs. The term does not
include the following:

(1) The value of any products produced on the land and consumed
by the owner or lessee;

(11) Cash income derived from leases for the use of the land for
noncommercial agricultural purposes;

(iii) Payments for soil conservation programs; or

(iv) The value represented from an exchange of goods or services
for other goods or services (bartering).

(bb) "Incidental use" means a use of land classified as farm and
agricultural land or timber land that is compatible with commercial
agricultural purposes or the commercial growing and harvesting of tim-
ber. Incidental use for land classified as farm and agricultural land
cannot exceed ((twenty)) 20 percent of the total classified land,
while incidental use for timber land cannot exceed ((fer)) 10 percent
of the total classified land. An incidental use may include, but is
not limited to, wetland preservation, a gravel pit, a farm woodlot, or
a produce stand.

(cc) "Integral"™ means that which is central to or inherent in the
use or operation of classified farm and agricultural land for commer-
cial agricultural purposes. To be considered integral to the farming
operation, the residence of the farm operator or owner and/or housing
for farm employees must be the place(s) from which the farmer conducts
his/her commercial agricultural business.

(dd) "Interest" means the amount of applicable interest upon ad-
ditional tax.
(ee) "Net cash rental" means the earning or productive capacity

of farm and agricultural land less the production costs customarily or
typically paid by an owner or landlord. See WAC 458-30-260 for a more
detailed explanation of net cash rental.

(ff) "Notice of continuance" means the notice signed when land
classified under chapter 84.34 RCW is sold or transferred if the new
owner of the land intends to continue the classified use of the land
and elects to have the land remain classified under chapter 84.34 RCW.
This notice is part of the real estate excise tax affidavit or may be
a separate document prepared by the department and attached to this
affidavit.

(gg) "Open space land" means one of the following:
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(1) Any parcel(s) of land so designated by an official comprehen-
sive land use plan adopted by any city or county and zoned according-
ly;

(ii) Any parcel(s) of land, by preserving it in its present use
would either:

(A) Conserve and enhance natural or scenic resources;

(B) Protect streams or water supply;

(C) Promote conservation of soils, wetlands, beaches, or tidal
marshes;

(D) Enhance the wvalue to the public of abutting or neighboring
parks, forests, wildlife preserves, nature reservations or sanctua-
ries, or other open space;

(E) Enhance recreation opportunities;

(F) Preserve historic sites;

(G) Preserve visual quality along highway, road, or street corri-
dors, or scenic vistas;

(H) Retain in its natural state, tracts of land of not less than
one acre in size situated in an urban area and open to public use on
such conditions as may be reasonably required by the granting authori-
ty; or

(iii) Any parcel(s) of farm and agricultural conservation land.

(hh) "Owner" means:

(1) Any person(s) having a fee interest in a parcel of land; or

(ii) The contract vendee when the land is subject to a real es-
tate contract.

(ii) "Parcel of land”™ means a property identified as such on the
assessment roll. For purposes of chapter 84.34 RCW and this WAC chap-
ter, a parcel does not include any land area not owned by the appli-
cant including, but not limited to, a public road, right of way, rail-
road, or waterway.

(3J3) "Penalty" means the amount due when land is removed from
classification under chapter 84.34 RCW. The amount of the penalty is
equal to ((Ewemty)) 20 percent of the additional tax and interest cal-
culated in accordance with RCW 84.34.080 or 84.34.108.

(kk) "Planning authority" means the local government agency em-—
powered by the appropriate legislative authority to develop policies
and proposals relating to land use.

(11) "Primary use" means the existing use of a parcel or parcels
of land so prevalent that when the characteristic use of the land is
evaluated a conflicting or nonrelated use appears to be very limited
or excluded. The primary use of a parcel does not represent a specific
percentage of the total classified land.

(mm) "Qualification of land" means the approval of an application
for classification or reclassification of land by a granting authority
in accordance with chapter 84.34 RCW.

(nn) "Rating system" means a public benefit rating system adopted
for classified open space land according to RCW 84.34.055.
(co) "Reclassification" means the process by which land classi-

fied under chapter 84.34 or 84.33 RCW is changed from one classifica-

tion to a different classification established by chapter 84.34 RCW or
into forest land as described in chapter 84.33 RCW. For example, land

classified as farm and agricultural land under RCW 84.34.020(2) may be
reclassified as open space land under RCW 84.34.020(1).

(pp) "Removal" or "removed" means land classified under chapter
84.34 RCW is removed from classification by the assessor because the
owner requests removal, the new owner fails to sign the notice of con-
tinuance, the assessor does not approve a notice of continuance, or
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the land is no longer being used for the purpose for which classifica-
tion was granted.

(ggq) "Sale of ownership" means the conveyance of the ownership of
a parcel of land in exchange for valuable consideration.
(rr) "Standing crop" includes short rotation hardwoods, Christmas

trees, vineyards, fruit trees, or other perennial crops that:

(i) Are planted using agricultural methods normally used in the
commercial production of that particular crop; and

(ii) Typically do not produce harvestable quantities in the ini-
tial years after planting.

(ss) "Tax year" means the year when property tax is due and paya-
ble.

(tt) "Timber land"™ means any parcel of land, five or more acres
in size, or multiple parcels of land that are contiguous and total
five or more acres in size, that are primarily used for the commercial
growth and harvesting of forest crops.

(1) Timber land refers only to the land and also includes:

(A) Land incidentally used for an activity or enterprise that is
compatible with the commercial growing and harvesting of timber as
long as the incidental use does not exceed ((tern)) 10 percent of the
classified land; and

(B) Land on which appurtenances necessary for the production,
preparation, or sale of commercial timber products are situated when
the appurtenances are used in conjunction with the land(s) producing
timber products.

(11) Timber land does not include:

(A) Land listed on the assessment roll as designated forest land
according to chapter 84.33 RCW;

(B) Land on which nonforest crops are located; or

(C) Land used as a residential home site.

(uu) "Timber management plan" is synonymous with a "forest man-
agement plan" and details an owner's plan regarding the management of
classified timber land including, but not limited to, the planting,
growing and/or harvesting of timber. The elements of such a plan are
set forth in WAC 458-30-232.

(vv) "Transfer" means the conveyance of the ownership of a parcel
of land without an exchange of valuable consideration and may include
situations where classified land is donated to an owner, corporation,
partnership, or limited liability corporation.

(ww) "True and fair value" is the value of a parcel of land
placed on the assessment rolls at its highest and best use without re-
gard to its current use. The term also refers to market value, that
is, the amount of money a buyer of property willing, but not obligated
to buy would pay a seller of property willing but not obligated to
sell, taking into consideration all uses to which the property is
adapted and might reasonably be applied.

(xx) "Withdrawal" or "withdrawn" means action taken by the owner
of land classified under chapter 84.34 RCW by filing a notice of re-
quest to withdraw the land from classification under the current use
program in compliance with RCW 84.34.070. Once land has been classi-
fied under chapter 84.34 RCW, it must remain classified for at least
((£er)) 10 assessment years from the date of classification. After the
initial ((tem—year)) l1l0-year classification period has elapsed, the
owner may file a notice of request to withdraw all or a portion of the
land from classification with the assessor of the county in which the
land is located. Land is withdrawn from classification as a result of
a voluntary act by the owner. However, if the assessor has given writ-
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ten notice of removal as provided in RCW 84.34.108 (1) (d) (i) for all
or a portion of the land prior to the owner providing the assessor
with a request for withdrawal, then the land will be removed from
classification.

[Statutory Authority: RCW 84.08.010, 84.08.070, and 84.34.141. WSR
18-02-109, § 458-30-200, filed 1/3/18, effective 2/3/18. Statutory Au-
thority: RCW 84.34.141. WSR 15-03-093, § 458-30-200, filed 1/21/15,
effective 2/21/15. Statutory Authority: RCW 84.08.070 and
84.08.010(2). WSR 12-07-059, § 458-30-200, filed 3/19/12, effective
4/19/12. Statutory Authority: RCW 84.34.141, 84.34.020, and 84.34.030.
WSR 02-20-041, § 458-30-200, filed 9/24/02, effective 10/25/02. Statu-
tory Authority: RCW 84.34.141. WSR 01-24-030, § 458-30-200, filed
11/27/01, effective 12/28/01. Statutory Authority: RCW 84.08.110,
84.08.070, 84.34.141 and 84.34.360. WSR 95-21-002, § 458-30-200, filed
10/4/95, effective 11/4/95. Statutory Authority: RCW 84.08.010 and
84.08.070. WSR 90-24-087, § 458-30-200, filed 12/5/90, effective
1/5/91. Statutory Authority: RCW 84.08.010(2), 84.34.141 and chapter
84.34 RCW. WSR 88-23-062 (Order PT 88-12), § 458-30-200, filed
11/15/88.1
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WSR 22-20-010
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 22, 2022, 8:47 a.m.]

Title of Rule and Other Identifying Information: WAC 458-20-195
Taxes, deductibility.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is updating WAC
458-20-195 due to changes from recent legislation in SHB 1703. The
changes include minor grammatical changes and removing the word "en-
hanced" from "enhanced 911."

Reasons Supporting Proposal: The update is to conform the rule
with SHB 1703, which was passed during the 2022 legislative session.

Statutory Authority for Adoption: RCW 82.01.060 and 82.32.300.

Statute Being Implemented: Chapter 82.14B RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Jessi Brimi-
gion, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1568; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Corrects typographical errors, make address or name changes, or
clarify language of a rule without changing its effect.

Content is explicitly and specifically dictated by statute.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The amendments were initiated by a leg-
islative change and do not make substantial or interpretive changes.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Jessi Brimi-
gion, Department of Revenue, P.O. Box 47476, Olympia, WA 98504-7476,
phone 360-534-1568, fax 360-534-1606, email JessiB@dor.wa.gov, AND RE-
CEIVED BY December 5, 2022.

September 22, 2022
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 22-08-114A, filed 3/31/22, effective
5/1/22)

WAC 458-20-195 Taxes, deductibility. (1) Introduction. This
rule explains the circumstances under which taxes may be deducted from
the gross amount reported as the measure of tax under the business and
occupation tax, retail sales tax, and public utility tax. It also
lists deductible and nondeductible taxes.

(2) Deductibility of taxes. In computing tax liability, the
amount of certain taxes may be excluded or deducted from the gross
amount reported as the measure of tax under the business and occupa-
tion (B&0O) tax, the retail sales tax, and the public utility tax.
These taxes may be deducted provided they have been included in the
gross amount reported under the classification with respect to which
the deduction is sought, and have not been otherwise deducted through
inclusion in the amount of another allowable deduction, such as credit
losses.

The amount of taxes which are not allowable as deductions or ex-
clusions must in every case be included in the gross amount reported.
License and regulatory fees are not deductible. Questions regarding
the deductibility or exclusion of a tax that is not specifically iden-
tified in this rule should be submitted to the department of revenue
for determination.

(3) Motor vehicle fuel taxes. RCW 82.04.4285 provides a B&O tax
deduction for certain state and federal motor vehicle fuel taxes when
the taxes are included in the sales price. These taxes include:

Fueltax.................. chapter 82.38 RCW;

Federal tax on diesel and
special motor fuels (including
leaking underground storage
tank taxes), except train and

aviation fuels. . . .......... 26 U.S.C.A. Sec. 4041;
Federal tax on inland
waterway commercial fuel. . . 26 U.S.C.A. Sec. 4042;

Federal tax on gasoline and
diesel fuel for use in highway
vehicles and motorboats. . . . . 26 U.S.C.A. Sec. 4081.

(4) Taxes collected as an agent of municipalities, the state, or
the federal government. The amount of taxes collected by a taxpayer,
as agent for municipalities, the state of Washington or its political
subdivisions, or the federal government, may be deducted from the
gross amount reported. These taxes are deductible under each tax clas-
sification of the Revenue Act under which the gross amount from such
sales or services must be reported.

This deduction applies only where the amount of such taxes is re-
ceived by the taxpayer as collecting agent and is paid by the agent
directly to a municipality, the state, its political subdivisions, or
to the federal government. When the taxpayer is the person upon whom a
tax is primarily imposed, no deduction or exclusion is allowed, since
in such case the tax is a part of the cost of doing business. The mere
fact that the amount of tax is added by the taxpayer as a separate
item to the price of goods sold, or to the charge for services ren-
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dered, does not in itself, make such taxpayer a collecting agent for
the purpose of this deduction. Examples of deductible taxes include:

FEDERAL—

Tax on communications
services (telephone and
teletype-writer exchange

SCIVICES). « v vv v eeeeennn 26 U.S.C.A. Sec. 4251;
Tax on transportation of

Persons. .. .........o..... 26 U.S.C.A. Sec. 4261,
Tax on transportation of

property. ................ 26 U.S.C.A. Sec. 4271,
STATE—

988 crisis hotline tax collected

from subscribers. . ......... chapter 82.86 RCW;

Aviation fuel tax collected

from buyers by a distributor

as defined by RCW 82.42.010
........................ chapter 82.42 RCW;

Leasehold excise tax collected
from lessees. . ............ chapter 82.29A RCW;

Oil spill response tax
collected from taxpayers by

marine terminal operators. . . chapter 82.23B RCW,
Retail sales tax collected from
buyers................... chapter 82.08 RCW;
Solid waste collection tax

collected from buyers. . . . ... chapter 82.18 RCW;
State ((enhaneed)) 911 tax

collected from subscribers. . . chapter 82.14B RCW;
Use tax collected from

buyers................... chapter 82.12 RCW;
MUNICIPAL—

City admission tax. .. ...... RCW 35.21.280;
County admissions and

recreations tax. . .......... chapter 36.38 RCW;
County ((enhaneed)) 911 tax

collected from subscribers. . . chapter 82.14B RCW;

Local retail sales and use
taxes collected from
buyers. .................. chapter 82.14 RCW.

(5) Specific taxes which are not deductible. Examples of specific
taxes which may be neither deducted nor excluded from the measure of
the tax include the following:

FEDERAL—

Agricultural

Adjustment Act

(A.A.A.) compensating

tax. ..o 7 U.S.C.A. Sec. 615(e);

A.A.A. processing tax. 7 U.S.C.A. Sec. 609;
Aviation fuel. . ... .. .. 26 U.S.C.A. Sec. 4091;

Distilled spirits, wine,
and beer taxes. . ...... 26 U.S.C.A. chapter 51;
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Diesel and special
motor fuel tax for fuel
used for purposes other
than motor vehicles and

((moter-beats))

motorboats. .. ....... 26 U.S.C.A. Sec. 4041,
Employment taxes. . . . 26 U.S.C.A. chapters 21-25;
Estate taxes. . ........ 26 U.S.C.A. chapter 11;
Firearms, shells, and

cartridges. . ......... 26 U.S.C.A. Sec. 4181;
Gift taxes. . ......... 26 U.S.C.A. chapter 12;
Importers,

manufacturers, and

dealers in firearms. . . . 26 U.S.C.A. Sec. 5801;
Income taxes. ....... 26 U.S.C.A. Subtitle A;

Insurance policies
issued by foreign

nsurers. ............ 26 U.S.C.A. Sec. 4371;
Sale and transfer of

firearms tax. . ....... 26 U.S.C.A. Sec. 5811;
Sporting goods. . .. ... 26 U.S.C.A. Sec. 4161;
Superfund tax. ... .... 26 U.S.C.A. Sec. 4611,
Tires. .............. 26 U.S.C.A. Sec. 4071;
Tobacco excise taxes. . 26 U.S.C.A. chapter 52;
Wagering taxes. . . . . .. 26 U.S.C.A. chapter 35;
STATE —

Ad valorem property

taxes. .. ..o, Title 84 RCW;

Alcoholic beverages

licenses and stamp

taxes (Breweries,

distillers, distributors,

and wineries). . ... ... chapter 66.24 RCW;

Aviation fuel tax when
not collected as agent

for the state. . . ....... chapter 82.42 RCW;
Boxing, sparring and

wrestling tax. . . ...... chapter 67.08 RCW;
Business and

occupation tax. . .. ... chapter 82.04 RCW;
Cigarette tax. . . ...... chapter 82.24 RCW;
Estatetax........... Title 83 RCW;
Insurance premiums tax chapter 48.14 RCW;
Hazardous substance

17:): S chapter 82.21 RCW;
Littertax. ........... chapter 82.19 RCW;
Pollution liability

insurance fee. . ...... RCW 70A.149.080;
Parimutuel tax. . ... .. RCW 67.16.100;

Petroleum products -
underground storage

tank tax. . ........... chapter 82.23A RCW;
Public utility tax. .. ... chapter 82.16 RCW;
Real estate excise tax. . chapter 82.45 RCW;
Tobacco products tax. . chapter 82.26 RCW;
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Use tax when not
collected as agent for
state. .. ............ chapter 82.12 RCW;

MUNICIPAL—

Local use tax when not
collected as agent for

cities or counties. . . . .. chapter 82.14 RCW;
Municipal utility taxes. chapter 54.28 RCW;
Municipal and county

real estate excise taxes. chapter 82.46 RCW.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 22-08-114A4,
§ 458-20-195, filed 3/31/22, effective 5/1/22. Statutory Authority:
RCW 82.32.300 and 82.01.060. WSR 20-22-093, § 458-20-195, filed
11/3/20, effective 12/4/20. Statutory Authority: RCW 82.32.300. WSR
00-16-015, § 458-20-195, filed 7/21/00, effective 8/21/00; WSR
99-13-053, § 458-20-195, filed 6/9/99, effective 7/10/99; WSR
83-08-026 (Order ET 83-1), § 458-20-195, filed 3/30/83; Order ET 70-3,
§ 458-20-195 (Rule 195), filed 5/29/70, effective 7/1/70.]
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WSR 22-20-036
EXPEDITED RULES
OFFICE OF MINORITY AND

WOMEN'S BUSINESS ENTERPRISES
[Filed September 26, 2022, 4:03 p.m.]

Title of Rule and Other Identifying Information: WAC 326-20-125
Processing fee.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed amendment adds a provision
allowing the office of minority and women's business enterprises
(OMWBE) to waive processing fees for businesses applying for certifi-
cation. This change will give OMWBE the flexibility to waive fees to
promote certification and reduce barriers for businesses, increasing
the number of certified minority- and women-owned businesses in Wash-
ington.

Reasons Supporting Proposal: OMWBE is currently in the process of
identifying barriers to certification and conducting outreach efforts
to promote certification with businesses in regions and industries
where the legislature has identified a need for increased certified
businesses. Having the flexibility to waive fees will allow OMWBE to
reduce the barriers for business owners and also help generate new in-
terest in certification.

Statutory Authority for Adoption: RCW 39.19.210, 39.19.030.

Statute Being Implemented: RCW 39.19.210.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: OMWBE, governmental.

Name of Agency Personnel Responsible for Drafting: Brenda Por-
taro, 1110 Capitol Way South, Suite 150, Olympia, 360-664-9750; Imple-
mentation and Enforcement: Sharon Harvey, 1110 Capitol Way South,
Suite 150, Olympia, 360-664-9756.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Relates only to internal governmental operations that are not

subject to violation by a person.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Julie Brack-
en, OMWBE, 1110 Capitol Way South, Suite 150, Olympia, WA 98501, phone
360-664-9750, fax 360-586-7079, email rules@omwbe.wa.gov, AND RECEIVED
BY December 5, 2022.

September 26, 2022
Julie Bracken

Public Records Officer
Rules Coordinator
Records Manager

0Ts-4120.1
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AMENDATORY SECTION (Amending WSR 04-08-074, filed 4/5/04, effective
5/6/04)

WAC 326-20-125 Processing fee. The office shall charge a nonre-
fundable fee for certification or recertification based upon the legal
organizational structure of the business, as follows: Fifty dollars
for a sole proprietorship, ((sevenrty—fivedeltars)) S$75 for a partner-
ship (general or limited), and ((ere—hundreddettars)) S$100 for all
other legal organizational structures; e.g., corporation or limited
liability company: Provided, however, That the office shall only
charge a ((twenty—fivedeltar)) $25 fee when the application requests
DBE-only certification or recertification for all business legal or-
ganizational structures. The office shall also charge a nonrefundable
( (Ewenty—dotdar)) $20 fee for processing annual updates for all busi-
ness legal organizational structures. The business must submit the fee
with the application for certification, recertification, or annual up-
date. The business applying for DBE-only certification may request a
waiver of the fee. The request for fee waiver must be submitted to the
office in writing. The office will review the request and make a de-
termination in accordance with the Washington state department of
transportation (WSDOT) DBE plan. An application is not deemed to be
received by the office until the required fee is received by the of-
fice or the request of waiver of the fee has been approved by the of-
fice. The office may waive processing fees for the purpose of reducing
barriers to certification. When the office waives fees, the office
will publish notice of the conditions and duration of the waiver prom-
inently on its website.

[Statutory Authority: RCW 39.19.210. WSR 04-08-074, § 326-20-125,
filed 4/5/04, effective 5/6/04. Statutory Authority: RCW 39.19.030.
WSR 94-11-115, § 326-20-125, filed 5/18/94, effective 6/18/94. Statu-
tory Authority: 1993 ¢ 195. WSR 93-16-080, § 326-20-125, filed 8/3/93,
effective 9/3/93.]
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WSR 22-20-048
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 28, 2022, 12:54 p.m.]

Title of Rule and Other Identifying Information: WAC 458-29A-400
Leasehold excise tax—Exemptions.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to update WAC 458-29A-400 to incorporate the following legislation
passed by Washington's legislature in 2022: SSB 5910 and HB 2058. Spe-
cifically, language has been added to this rule to incorporate RCW
82.29A.125 which grants an exemption from leasehold excise tax for
electric vehicle infrastructure. Additionally, language has been added
to this rule to incorporate RCW 82.29A.130(22), which grants an exemp-
tion from leasehold excise tax for certain facilities owned by the
state park and recreation committee.

Reasons Supporting Proposal: The proposed amendments are necessa-
ry to incorporate changes resulting from the passage of 2022's SSB
5910 and HB 2058.

Statutory Authority for Adoption: RCW 82.32.300 and 82.01.060(2).

Statute Being Implemented: RCW 82.29A.125 and 82.29A.130.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Brett Granne-
mann, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1532; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process is
applicable to this rule update because DOR is incorporating changes
resulting from 2022 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Brett Gran-
nemann, DOR, P.O. Box 47453, Olympia, WA 98504-7453, phone
360-534-1530, fax 360-534-1606, email brettg@dor.wa.gov, AND RECEIVED
BY December 5, 2022.

September 28, 2022
Atif Aziz

Certified on 10/13/2022 [ 73 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-048

Rules Coordinator

OTS-4119.1

AMENDATORY SECTION (Amending WSR 20-07-102, filed 3/17/20, effective
4/17/20)

WAC 458-29A-400 Leasehold excise tax—Exemptions. (1) Introduc-
tion.

(a) This rule explains the exemptions from leasehold excise tax
provided by RCW 82.29A.125, 82.29A.130, 82.29A.132, 82.29A.134,
82.29A.135, and 82.29A.136. To be exempt from the leasehold excise
tax, the property subject to the leasehold interest must be used ex-
clusively for the purposes for which the exemption is granted.

(b) This rule also explains the expiration date for new tax pref-
erences for the leasehold excise tax pursuant to the language found at
RCW 82.32.805.

(c) Rule examples. This rule includes a number of examples that
identify a set of facts and then states a conclusion. The examples
should be used only as a general guide. The department of revenue
(department) will evaluate each case on its particular facts and cir-
cumstances and apply both this rule and other statutory and common law
authority.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:

(a) "New tax preference" means a tax preference that initially
takes effect after August 1, 2013, or a tax preference in effect as of
August 1, 2013, that is expanded or extended after August 1, 2013,
even if the expanding or extending legislative amendment includes any
other changes to the tax preference.

(b) "Tax preference" has the same meaning as in RCW 43.136.021
with respect to any state tax administered by the department, except
does not include the Washington estate and transfer tax in chapter
83.100 RCW.

(3) Operating properties of a public utility.

(a) All leasehold interests that are part of the operating prop-
erties of a public utility are exempt from leasehold excise tax i1if the
leasehold interest is assessed and taxed as part of the operating
property of a public utility under chapter 84.12 RCW.

(b) Example. Assume ABC Railroad Company is a public utility.
Tracks leased to ABC Railroad Company are exempt from leasehold excise
tax because ABC Railroad Company is a public utility assessed and
taxed under chapter 84.12 RCW and the tracks are part of the rail-
road's operating properties.

(4) Student housing at public and nonprofit schools and colleges.

(a) All leasehold interests in facilities owned or used by a
school, college, or university which leasehold provides housing to
students are exempt from leasehold excise tax if the student housing
is exempt from property tax under RCW 84.36.010 and 84.36.050.

(b) Example. Assume State Public University leases a building to
use as a dormitory for its students. The leasehold interest associated
with this building is exempt from the leasehold excise tax. This is
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because the dormitory is used to house State Public University's stu-
dents.

(5) Subsidized housing.

(a) All leasehold interests of subsidized housing are exempt from
leasehold excise tax i1f the property is owned in fee simple by the
United States, the state of Washington or any of its political subdi-
visions, and residents of the housing are subject to specific income
qualification requirements.

(b) Example. Assume an apartment building and the property on
which it is located is:

* Owned in fee simple by the state of Washington; and

* Used as subsidized housing for residents subject to income
qualification requirements.

If the United States Department of Housing and Urban Development
holds the leasehold interest on the property it is exempt from lease-
hold excise tax. This is because the property is owned in fee simple
by the state of Washington, used for subsidized housing, and the resi-
dents are subject to income qualification requirements.

(6) Nonprofit fair associations.

(a) All leasehold interests used for fair purposes of a nonprofit
fair association are exempt from leasehold excise tax if the fair as-
sociation sponsors or conducts a fair or fairs supported by revenues
collected under RCW 67.16.100 and allocated by the director of the de-
partment of agriculture. The property must be owned in fee simple by
the United States, the state of Washington or any of its political
subdivisions. However, if a nonprofit association subleases exempt
property to a third party, the sublease is a taxable leasehold inter-
est.

(b) Example. Assume a leasehold interest held by Local Nonprofit
Fair Association is exempt from leasehold excise tax. Local Nonprofit
Fair Association subleases some of the buildings on the fairgrounds to
private parties for storage during the winter. These subleases are
subject to the leasehold excise tax.

(7) Public employee housing.

(a) All leasehold interests in public property or property of a
community center which is exempt from property tax used as a residence
by an employee of the public owner or the owner of the community cen-
ter which is exempt from property tax are exempt from leasehold excise
tax if the employee is required to live on the public property or com-
munity center which is exempt from property tax as a condition of his
or her employment. The "condition of employment" requirement is met
only when the employee is required to accept the lodging in order to
enable the employee to properly perform the duties of his or her em-
ployment. However, the "condition of employment" requirement can be
met even 1f the employer does not compel an employee to reside in a
publicly owned residence or residence owned by a community center
which is exempt from property tax.

(b) Examples.

(1) A park ranger employed by the National Park Service, an agen-
cy of the United States government, resides in a house furnished by
the agency at a national park. The ranger is required to be on call
( (Ewernty—Ffour)) 24 hours a day to respond to requests for assistance
from park visitors staying at an adjacent overnight campground. The
use of the house is exempt from leasehold excise tax because the lodg-
ing enables the ranger to properly perform her duties.

(ii) An employee of the Washington department of fish and wild-
life resides in a house furnished by the agency at a fish hatchery al-

Certified on 10/13/2022 [ 75 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-048

though, under the terms of a collective bargaining agreement, the
agency may not compel the employee to live in the residence as a con-
dition of employment. In exchange for receiving use of the housing
provided by the agency, the employee is required to perform additional
duties, including regularly monitoring certain equipment at the hatch-
ery during nights and on weekends and escorting public visitors on
tours of the hatchery on weekends. The use of the house is exempt from
leasehold excise tax because the lodging enables the employee to prop-
erly perform the duties of his employment. The use is exempt even
though the employee would continue to be employed by the agency if the
additional duties were not performed and even though state employees
of an equal job classification are not required to perform the addi-
tional duties.

(iii) A professor employed by State University is given the
choice of residing in university-owned campus housing free of charge
or of residing elsewhere and receiving a cash allowance in addition to
her regular salary. If she elects to reside in the campus housing free
of charge, the value of the lodging furnished to the professor would
be subject to leasehold excise tax because her residence on campus is
not required for her to perform properly the duties of her employment.

(8) Interests held by enrolled Indians.

(a) Leasehold interests held by enrolled Indians are exempt from
leasehold excise tax i1f the lands are owned or held by any Indian or
Indian tribe, and the fee ownership of the land is vested in or held
in trust by the United States, unless the leasehold interests are sub-
leased to a lessee which would not qualify under chapter 82.29A RCW,
RCW 84.36.451 and 84.40.175 and the tax on the lessee is not preempted
due to the balancing test (see WAC 458-20-192).

(b) Any leasehold interest held by an enrolled Indian or a tribe,
where the leasehold is located within the boundaries of an Indian res-
ervation, on trust land, on Indian country, or is associated with the
treaty fishery or some other treaty right, is not subject to leasehold
excise tax.

(c) Example. Assume an enrolled member of the Puyallup Tribe
leases port land at which the member keeps his or her boat, and the
boat is used in a treaty fishery. The leasehold interest is exempt
from the leasehold tax. For more information on excise tax issues re-
lated to enrolled Indians, see WAC 458-20-192 (Indians—Indian coun-
try) .

(9) Leases on Indian lands to non-Indians.

(a) Leasehold interests held by non-Indians (not otherwise exempt
from tax due to the application of the balancing test described in WAC
458-20-192) in any real property of any Indian or Indian tribe, band,
or community that is held in trust by the United States or subject to
a restriction against alienation imposed by the United States are ex-
empt from leasehold excise tax if the amount of contract rent paid is
greater than or equal to ((aimety)) 90 percent of fair market rental
value. In determining whether the contract rent of such lands meets
the required level of ((aimety)) 90 percent of market value, the de-
partment will use the same criteria used to establish taxable rent un-
der RCW 82.29A.020 (2) (g) and WAC 458-29A-200.

(b) Example. Harry leases land held in trust by the United States
for the Yakama Nation for the sum of $900 per month. The fair market
value for similar lands used for similar purposes is $975 per month.
The lease is exempt from the leasehold excise tax because Harry pays
at least ((atmety)) 90 percent of the fair market value for the quali-
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fied lands. For more information on the preemption analysis and other
tax issues related to Indians, see WAC 458-20-192.

(10) Annual taxable rent is less than ((Ewo—hundredfifty dol-
lars)) $250.

(a) Leasehold interests for which the taxable rent is less than
$250 per year are exempt from leasehold excise tax. For the purposes
of this exemption, if the same lessee has a leasehold interest in two
or more contiguous parcels of property owned by the same lessor, the
taxable rent for each contiguous parcel will be combined and the com-
bined taxable rent will determine whether the threshold established by
this exemption has been met. To be considered contiguous, the parcels
must be in closer proximity than merely within the boundaries of one
piece of property. When determining the annual leasehold rent, the de-
partment will rely upon the actual substantive agreement between the
parties. Rent payable pursuant to successive leases between the same
parties for the same property within a ((twetve—-month)) l1l2-month peri-
od will be combined to determine annual rent; however, a single lease
for a period of less than one year will not be projected on an annual
basis.

(b) Examples.

(1) The yacht club rents property from the Port of Bay City for
its clubhouse and moorage. It also rents a parking stall for its com-
modore. The parking stall is separated from the clubhouse only by a
common walkway. The parking stall lease is a part of the clubhouse
lease because it is contiguous to the clubhouse, separated only by a
necessary walkway.

(ii) Ace Flying Club rents hangars, tie downs, and ramps from the
Port of Desert City. It has separate leases for several parcels. The
hangars are separated from the tie down space by a row of other hang-
ars, each of which is leased to a different party. Common ramps and
roadways also separate the club's hangars from its tie-downs. The
hangars, because they are adjacent to one another, create a single
leasehold interest. The tie downs are a separate taxable leasehold in-
terest because they are not contiguous with the hangars used by Ace
Flying Club.

(iii) Grace leases a lot from the City of Flora, from which she
sells crafts at different times throughout the year. She pays $50 per
month for the lot, and has a separate lease for each season during
which she sells. She has one lease from May through September, and a
separate lease for the time between Thanksgiving and Christmas, which
might run ((Ehirty—+te—Fferty)) 30 to 40 days, depending on the year.
The leases will be combined for the purposes of determining the lease-
hold excise tax. They relate to the same piece of property, for the
same activity by the same lessee, and occur within the same year.

(iv) Elizabeth owns a Christmas tree farm. Every year she rents a
small lot from the Port of Capital City, adjacent to its airport, to
sell Christmas trees. She pays $125 to the port to rent the lot for
((®)) six weeks. It is the only time during the year that she rents
the lot. Her lease is exempt from the leasehold excise tax, because it
does not exceed $250 per year in taxable rent.

(11) Leases for a continuous period of less than ((thirty)) 30
days. Leasehold interests that provide use and possession of public
property or property of a community center which is exempt from prop-
erty tax for a continuous period of less than ((fhirty)) 30 days are
exempt from leasehold excise tax. In determining the duration of the
lease, the department will rely upon the actual agreement and/or prac-
tice between the parties. If a single lessee is given successive
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leases or lease renewals of the same property, the arrangement is con-
sidered a continuous use and possession of the property by the same
lessee. A leasehold interest does not give use and possession for a
period of less than ((£hixrty)) 30 days based solely on the fact that
the lessor has reserved the right to use the property or to allow
third parties to use the property on an occasional, temporary basis.

(12) Month-to-month leases in residential units to be demolished
or removed.

(a) Leasehold interests in properties rented for residential pur-
poses on a month-to-month basis pending destruction or removal for
construction of a public highway or public building are exempt from
the leasehold excise tax. Thus, 1f the state or other public entity
has acquired private property for purposes of building or expanding a
highway, or for the construction of public buildings at an airport,
the capitol campus, or some other public facility, and the public en-
tity rents the property for residential purposes on a month-to-month
basis pending destruction or removal for construction, these leases do
not create taxable leasehold interests. This exemption does not re-
quire evidence of imminent removal of the residential units; the term
"pending" merely means "while awaiting." The exemption is based upon
the purpose for which the public entity holds the units.

(b) Example. State University has obtained capital development
funding for the construction of new campus buildings, and has pur-
chased a block of residential property adjacent to campus for the sole
purpose of expansion. Jim leases these houses from State University
pursuant to a month-to-month rental agreement and rents them to stu-
dents. Construction of the new buildings is not scheduled to begin for
two years. Jim is not subject to the leasehold excise tax, because
State University is holding the residential properties for the sole
purpose of expanding its facilities, and Jim is leasing them pending
their certain, if not imminent, destruction.

(13) Public works contracts.

(a) Leasehold interests in publicly owned real or personal prop-
erty held by a contractor solely for the purpose of a public improve-
ments contract or work to be executed under the public works statutes
of Washington state or the United States are exempt from leasehold ex-
cise tax. To receive this exemption, the contracting parties must be
the public owner of the property and the contractor that performs the
work under the public works statutes.

(b) Example. Assume Tinker Construction is a contractor perform-
ing work to construct a second deck on the Nisqually Bridge pursuant
to a public works contract between the state of Washington and Tinker
Construction. During construction of the second deck on the Nisqually
Bridge any leasehold interest in real or personal property created for
Tinker Construction solely for the purpose of performing the work nec-
essary under the terms of the contract is exempt from leasehold excise
tax.

(14) Correctional industries in state adult correctional facili-
ties.

(a) Leasehold interests for the use and possession of state adult
correctional facilities for the operation of correctional industries
under RCW 72.09.100 are exempt from leasehold excise tax.

(b) Examples.

(i) Assume ABC Retail Company, a for-profit corporation, operates
and manages a business within a state prison under an agreement be-
tween it and the department of corrections. ABC Retail Company is ex-—
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empt from leasehold excise tax for its use and possession of state
property.

(ii) Assume ABC Charitable Society, a nonprofit organization, op-
erates and manages a business within a state prison under an agreement
between it and the department of corrections. ABC Charitable Society
is exempt from leasehold excise tax for its use and possession of
state property.

(15) Camp facilities for persons with disabilities.

(a) Leasehold interests in a camp facility are exempt from lease-
hold excise tax 1f the property is used to provide organized and su-
pervised recreational activities for persons with disabilities of all
ages, and for public recreational purposes, by a nonprofit organiza-
tion, association, or corporation which would be exempt from property
tax under RCW 84.36.030(1) if it owned the property.

(b) Example. Assume a county park with camping facilities is
leased to Charity Campgrounds, a nonprofit charitable organization
that allows the property to be used by the general public for recrea-
tional activities throughout the year and as a camp for disabled per-
sons for two weeks during the summer. Charity Campgrounds is exempt
from leasehold excise tax because the nonprofit allows the property to
be used by the general public for recreational activities throughout
the year, and to be used as a camp for disabled persons for two weeks
during the summer.

(16) Public or entertainment areas of certain baseball stadiums.

(a) Leasehold interests in public or entertainment areas of a
baseball stadium with natural turf and a retractable roof or canopy,
located in a county with a population of over ((emre—mitiioern))
1,000,000 people, with a seating capacity of over ( (ferty—thousand))
40,000, and constructed on or after January 1, 1995, are exempt from
leasehold excise tax.

(b) "Public or entertainment areas" for the purposes of this sub-
section include ticket sales areas, ramps and stairs, lobbies and con-
courses, parking areas, concession areas, restaurants, hospitality and
stadium club areas, kitchens or other work areas primarily servicing
other public areas, public rest rooms, press and media areas, control
booths, broadcast and production areas, retail sales areas, museum and
exhibit areas, scoreboards or other public displays, storage areas,
loading, staging, and servicing areas, seating areas and suites, the
playing field, and any other areas to which the public has access or
that are used for the production of the entertainment event or other
public usage, and any other personal property used for such purposes.
"Public or entertainment areas" does not include locker rooms or pri-
vate offices used exclusively by the lessee.

(17) Public or entertainment areas of certain football stadiums
and exhibition centers. Leasehold interests in the public or enter-
tainment areas of an open-air stadium suitable for national football
league football and for Olympic and world cup soccer, with adjacent
exhibition facilities, parking facilities, and other ancillary facili-
ties constructed on or after January 1, 1998, are exempt from lease-
hold excise tax. For the purpose of this subsection, the term "public
and entertainment areas" has the same meaning as set forth in subsec-
tion (16) of this rule.

(18) Public facilities districts. All leasehold interests in pub-
lic facilities districts, as provided in chapter 36.100 or 35.57 RCW
are exempt from leasehold excise tax.

(19) State route 16 corridor transportation systems. All lease-
hold interests in the state route number 16 corridor transportation
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systems and facilities constructed and operated under chapter 47.46
RCW are exempt from leasehold excise tax. RCW 82.29A.132.

(20) Sales/leasebacks by regional transit authorities. All lease-
hold interests in property of a regional transit authority or public
corporation created under RCW 81.112.320 under an agreement under RCW
81.112.300 are exempt from leasehold excise tax. RCW 82.29A.134.

(21) Interests consisting of ((three—thousand)) 3,000 or more
residential and recreational lots. All leasehold interests consisting
of ((shree—+thouwsand)) 3,000 or more residential and recreational lots
that are or may be subleased for residential and recreational purposes
are exempt from leasehold excise tax. Any combination of residential
and recreational lots totaling at least ((three—thousarnd)) 3,000 sat-
isfies the requirement of this exemption. RCW 82.29A.136.

(22) Historic sites owned by the United States government or mu-
nicipal corporations. All leasehold interests in property listed on
any federal or state register of historical sites are exempt from
leasehold excise tax i1f the property is:

(a) Owned by the United States government or a municipal corpora-
tion; and

(b) Wholly contained within a designated national historic re-
serve under 16 U.S.C. Sec. 461.

(23) Amphitheaters.

(a) All leasehold interests in the public or entertainment areas
of an amphitheater are exempt from leasehold excise tax if a private
entity is responsible for ((eme—hundred)) 100 percent of the cost of
constructing the amphitheater which is not reimbursed by the public
owner, both the public owner and the private lessee sponsor events at
the facility on a regular basis, the lessee is responsible under the
lease or agreement to operate and maintain the facility, and the am-
phitheater has a seating capacity of over ( (sevemteen—thousand))
17,000 reserved and general admission seats and is in a county that

had a population of over ( (Ehree—hundred—Ffifty—thousand)) 350,000, but

less than ( (fewr—hundred—twenty—five—+theusand)) 425,000 when the am-
phitheater first opened to the public.

(b) For the purposes of this subsection, "public or entertainment
areas" include box offices or other ticket sales areas, entrance
gates, ramps and stairs, lobbies and concourses, parking areas, con-
cession areas, restaurants, hospitality areas, kitchens or other work
areas primarily servicing other public or entertainment areas, public
rest room areas, press and media areas, control booths, broadcast and
production areas, retail sales areas, museum and exhibit areas, score-
boards or other public displays, storage areas, loading, staging, and
servicing areas, seating areas including lawn seating areas and
suites, stages, and any other areas to which the public has access or
which are used for the production of the entertainment event or other
public usage, and any other personal property used for these purposes.
"Public or entertainment areas" do not include office areas used pre-
dominately by the lessee.

(24) Military housing.

(a) All leasehold interests in real property used for the place-
ment of housing that consists of military housing units and ancillary
supporting facilities are exempt from leasehold excise tax if the
property is situated on land owned in fee by the United States, 1is
used for the housing of military personnel and their families, and is
a development project awarded under the military housing privatization
initiative of 1996, 10 U.S.C. Sec. 2885, as existing on June 12, 2008.
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(b) For the purposes of this subsection, "ancillary supporting
facilities™ means facilities related to military housing units, in-
cluding facilities to provide or support elementary or secondary edu-
cation, child care centers, day care centers, child development cen-
ters, tot lots, community centers, housing offices, dining facilities,
unit offices, and other similar facilities for the support of military
housing.

(25) Community colleges and technical colleges.

(a) All leasehold interests in facilities owned or used by a com-
munity college or technical college are exempt from leasehold excise
tax if the leasehold interest provides:

(1) Food services for students, faculty, and staff;

(ii) The operation of a bookstore on campus; or

(iii) Maintenance, operational, or administrative services to the
community college or technical college.

(b) Provisions of RCW 82.32.805 and 82.32.808 do not apply to the
exemption specified in this subsection.

(26) Anaerobic digesters.

(a) Beginning July 1, 2018, all leasehold interests in buildings,
machinery, equipment, and other personal property which are used pri-
marily for the operation of an anaerobic digester, the land upon which
this property is located, and land that is reasonably necessary in the
operation of an anaerobic digester are exempt from leasehold taxes for
a period of six years from the date on which the facility or the addi-
tion to the existing facility becomes operational.

(b) Claims for the exemption described in (a) of this subsection
must be filed with the department on the form Leasehold excise tax ex-
emption to operate an anaerobic digester available at https://
dor.wa.gov. Once filed, the exemption is valid for six assessment
years following the date on which the facility or the addition to the
existing facility becomes operational and may not be renewed. The de-
partment must verify and approve claims as it determines to be justi-
fied and in accordance with this subsection. No claims may be filed
after December 31, 2024.

(c) For the purposes of this subsection, "anaerobic digester"
means a facility that processes organic material into biogas and di-
gestate using microorganisms in a decomposition process within a
closed, oxygen-free container as well as the equipment necessary to
process biogas or digestate produced by an anaerobic digester into
marketable coproducts including, but not limited to, biogas condition-
ing, compression, nutrient recovery, and electrical generation equip-
ment. See RCW 82.08.900.

(27) Exemption for public or entertainment areas of certain are-
nas. Leasehold interests in the public or entertainment areas of an
arena are exempt from the leasehold excise tax if the arena has seat-
ing capacity of more than ((twe—theusand)) 2,000, and is located on
land owned by a city with a population over ( (Ewe—hundred—thousand))
200,000 within a county with a population of less than ((ere—milltion
fivehundred—thousand)) 1,500,000. For the purpose of this subsection,
the term "public or entertainment areas" has the same meaning as set
forth in subsection (23) of this rule.

(28) Certain facilities owned by the state parks and recreation
commission. Beginning January 1, 2023, leasehold interests in facili-
ties owned by the state parks and recreation commission that are lis-
ted on the national register of historic places or the Washington her-
itage register are exempt from leasehold excise tax. This exemption
expires January 1, 2034.
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(29) Electric vehicle infrastructure.

(a) Until July 1, 2025, leasehold interests in public lands for
the purpose of installing, maintaining, and operating electric vehicle
infrastructure are exempt from leasehold excise tax.

(b) For purposes of this subsection, the following definitions
apply:

(1) "Battery charging station" means an electrical component as-
sembly or cluster of component assemblies designed specifically to
charge batteries within electric vehicles, which meet or exceed any
standards, codes, and regulations set forth by chapter 19.28 RCW and
consistent with rules adopted under RCW 19.27.540.

(1i) "Battery exchange station”" means a fully automated facility
that will enable an electric vehicle with a swappable battery to enter
a drive lane and exchange the depleted battery with a fully charged
battery through a fully automated process, which meets or exceeds any
standards, codes, and regulations set forth by chapter 19.28 RCW and
consistent with rules adopted under RCW 19.27.540.

(1ii) "Electric vehicle infrastructure" means structures, machi-
nery, and equipment necessary and integral to support an electric ve-
hicle, including battery charging stations, rapid charging stations,
battery exchange stations, fueling stations that provide hydrogen for
fuel cell electric vehicles, green electrolytic hydrogen production
facilities, and renewable hydrogen production facilities. See RCW
82.29A.125.

(iv) "Green electrolytic hydrogen" means hydrogen produced
through electrolysis, and does not include hydrogen manufactured using
steam reforming or any other conversion technology that produces hy-
drogen from a fossil fuel feedstock.

(v) "Rapid charging station" means an industrial grade electrical
outlet that allows for faster recharging of electric vehicle batteries
through higher power levels, which meets or exceeds any standards, co-
des, and regulations set forth by chapter 19.28 RCW and consistent
with rules adopted under RCW 19.27.540.

(vi) "Renewable hydrogen" means hydrogen produced using renewable
resources both as the source for hydrogen and the source for enerqgy
input into the production process.

(vii) "Renewable resource" means: Water, wind, solar enerqy; dJdeo-
thermal enerqgy; renewable natural gas; renewable hydrogen; wave,
ocean, or tidal power; biodiesel fuel not derived from crops raised on
land cleared from old growth or first growth forests; or biomass ener-—

ay.

(30) Expiration date for new tax preferences.

(a) RCW 82.29A.025 incorporates the language found at RCW
82.32.805 establishing the expiration date of new tax preferences for
the leasehold excise tax.

(1) Generally, every new tax preference expires on the first day
of the calendar year that is subsequent to the calendar year that is
((£er)) 10 years from the effective date of the tax preference.

(ii) A future legislative amendment that expands a tax preference
does not extend the tax preference beyond the period provided in this
subsection unless an extension is expressly and unambiguously stated
in the legislative amendment.

(b) This subsection does not apply if legislation creating a new
tax preference includes an expiration date for the new tax preference.

(c) This subsection does not apply to an existing tax preference
that is amended to clarify an ambiguity or correct a technical incon-
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sistency. Future enacted legislation intended to make such clarifica-
tions or corrections must explicitly indicate that intent.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 20-07-102, §
458-29A-400, filed 3/17/20, effective 4/17/20; WSR 19-02-057, §
458-29A-400, filed 12/27/18, effective 1/27/19. Statutory Authority:
RCW 82.29A.140. WSR 18-09-040, § 458-29A-400, filed 4/12/18, effective
5/13/18. Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.32.805,
and 82.29A.025. WSR 15-04-103, § 458-29A-400, filed 2/3/15, effective
3/6/15. Statutory Authority: RCW 82.29A.140. WSR 10-18-034, §
458-29A-400, filed 8/25/10, effective 9/25/10. Statutory Authority:
RCW 82.01.060 and 82.29A.140. WSR 10-07-039, § 458-29A-400, filed
3/10/10, effective 4/10/10. Statutory Authority: RCW 82.29A.140. WSR
05-23-092, § 458-29A-400, filed 11/16/05, effective 12/17/05; WSR
02-18-036, § 458-29A-400, filed 8/26/02, effective 9/26/02; WSR
99-20-053, § 458-29A-400, filed 10/1/99, effective 11/1/99.]

Certified on 10/13/2022 [ 83 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-064

WSR 22-20-064
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 29, 2022, 4:59 p.m.]

Title of Rule and Other Identifying Information: WAC 458-20-267
Annual tax performance reports for certain tax preferences.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to update and amend WAC 458-20-267 to incorporate the 2022 legisla-
tion, chapter 56, Laws of 2022 (ESB 5800).

Reasons Supporting Proposal: Washington legislature enacted stat-
utory changes in 2022 to RCW 82.32.534, the statute that WAC
458-20-267 is based on. The rule is updated to provide updated guid-
ance.

Statutory Authority for Adoption: RCW 82.01.060, 82.32.300.

Statute Being Implemented: RCW 82.32.534.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Michael Hwang,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1575; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Corrects typographical errors, make address or name changes, or
clarify language of a rule without changing its effect.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process is
appropriate for this rule update because DOR is incorporating changes
resulting from 2022 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Michael
Hwang, DOR, P.O. Box 47453, phone 360-534-1575, email
MichaelHw@dor.wa.gov, AND RECEIVED BY December 5, 2022.

September 29, 2022
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 20-22-089, filed 11/3/20, effective
12/4/20)

WAC 458-20-267 Annual tax performance reports for certain tax
preferences. (1) Introduction. Effective for tax reporting periods
beginning January 1, 2018, taxpayers taking certain tax preferences
must file an annual tax performance report with the department of rev-
enue (department) providing information about their business. This
rule explains how to file a report, the information that must be in-
cluded in the report, due dates for filing, and other filing require-
ments.

(a) References to related rules. For tax reporting periods
through December 31, 2017, readers may want to refer to the following
rules:

(1) WAC 458-20-267A Annual reports for certain tax preferences;

(ii) WAC 458-20-268 Annual surveys for certain tax preferences.

(b) Definitions. For purposes of this rule the following defini-
tions apply:

(i) Person. "Person" has the meaning under RCW 82.04.030 and also
includes the state and its departments and institutions.

(ii) Tax preference. As defined under RCW 43.136.021, "tax pref-
erence" means:

(A) An exemption, exclusion, or deduction from the base of a
state tax; a credit against a state tax; a deferral of a state tax; or
a preferential state tax rate; and

(B) For purposes of this rule, tax preference includes only the
tax preferences requiring an annual tax performance report under RCW
82.32.534.

(c) Elimination of annual survey. For tax preferences claimed for
tax reporting periods beginning in January 2018 and later, taxpayers
are no longer required to complete both an annual report and an annual
survey.

(d) Examples. This rule includes examples that identify a set of
facts and then state a conclusion. These examples should only be used
as a general guide. The department will evaluate each case on its par-
ticular facts and circumstances.

(2) Tax preferences requiring an annual tax performance report.
Taxpayers may refer to the department's website at dor.wa.gov for the
"Annual Tax Performance Report for Preferential Tax Rates/Credits/
Exemptions/Deferrals Worksheet." This worksheet lists tax preferences
that require an annual tax performance report. Taxpayers may also con-
tact the telephone information center at ((866—647+—7+766)) 360-705-6210
to determine whether they must file an annual tax performance report.

(3) How to file annual tax performance reports.

(a) Electronic filing. Annual tax performance reports must be
filed electronically unless the department waives this regquirement
upon a showing of good cause. A report is filed electronically when
the department receives the report in an electronic format through the
"MyDOR" system at dor.wa.gov.

(b) Required paper form. If the department waives the electronic
filing requirement for a person who shows good cause, that person must
use the annual tax performance report form developed by the department
unless that person obtains prior written approval from the department
to file an annual tax performance report in an alternative format.
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(c) How to obtain the form. Persons who have received a waiver of
the electronic filing requirement from the department or who otherwise
would like a paper copy of the report may obtain the annual tax per-
formance report form from the department's website at dor.wa.gov. It

may also be obtained by calling the ((tetephore—infeormation—ecenter))
department at 360-705-6705, or by contacting the department at:

Attn: Tax Incentive Team
Taxpayer Account Administration
Department of Revenue

Post Office Box 47476

Olympia, WA 98504-7476

(d) Special requirement for persons who did not file an annual
tax performance report during the previous calendar year. If a person
is a first-time filer or otherwise did not file an annual tax perform-
ance report with the department during the previous calendar year, or
prior to 2019 did not file an annual report or annual survey, the an-
nual tax performance report must include information on employment and
wages for the two calendar years immediately preceding the due date of
the report.

(e) Due date of annual tax performance report for tax preferences
other than deferrals. Every person claiming a tax preference that re-
quires an annual tax performance report under RCW 82.32.534 must file
the report annually with the department in the year following the cal-
endar year in which the person becomes eligible to claim the tax pref-
erence. The due date for filing the report is May 3lst.

(f) Due date of annual tax performance report for tax preferences
that are deferrals. If the tax preference is a deferral of tax, an an-
nual tax performance report must be filed by May 31st in the year fol-
lowing the calendar year in which the investment project is certified
by the department as operationally complete, and by May 31lst ((ef—eaech
ef—the—seven—Suecececeding—ealendar—years)) succeeding calendar year
through the calendar year in which the deferred taxes are fully repaid
or are immediately due and pavable because the recipient of the defer-
ral is no longer eligible for the deferral.

(g) Due date extensions. The department may extend the due date
for filing annual tax performance reports as provided in subsection
(15) of this rule.

(h) Example 1. A manufacturer of commercial airplanes begins con-
struction on a new facility in Washington. This facility will be used
to manufacture fuselages of commercial airplanes. This firm first
claimed the sales and use tax exemption provided by RCW 82.08.980 for
construction of new facilities used to manufacture commercial air-
planes, fuselages, or wings of commercial airplanes in 2020. By May
31, 2021, the aerospace firm was required to submit an annual tax per-
formance report covering calendar years 2019 and 2020. If the aero-
space firm continues to utilize the exemption provided by RCW
82.08.980 during calendar year 2021, an annual tax performance report
is due by May 31, 2022, covering calendar year 2021.

(i) Example 2. An aluminum smelter first claimed the B&0O tax rate
provided by RCW 82.04.2909 for aluminum smelters on July 31, 2017. By
May 31, 2018, the aluminum smelter must provide an annual report cov-
ering calendar years 2016 and 2017. If the aluminum smelter continues
to claim the B&O tax rate provided by RCW 82.04.2909 during calendar
year 2018, an annual tax performance report is due by May 31, 2019,
covering calendar year 2018.
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(4) Amount of tax preference. The annual tax performance report
must include the amount of the tax preference claimed for the calendar
year covered by the report.

(5) What employment positions are included in the annual tax per-
formance report?

(a) General rule. Except as provided in (a) (i), (ii), or (b) of
this subsection, the report must include information detailing employ-
ment positions in the state of Washington.

(1) Alternative to reporting employment and wage data. A person
may elect to allow, on their behalf, the employment security depart-
ment to release wage and employment data to the department and the
joint legislative audit and review committee. Each taxpayer electing
this option must affirm that election in accordance with procedures
approved by the employment security department.

(ii) Additional reporting requirements for public research insti-
tutions claiming an exemption for machinery and equipment. For a per-
son that claimed an exemption provided in RCW 82.08.025651 or RCW
82.12.025651, the report must include the amount of tax exempted under
those sections in the prior calendar year for each general area or
category of research and development for which exempt machinery and
equipment and labor and services were acquired in the prior calendar
year.

(b) Alternative method. Persons engaged in manufacturing commer-
cial airplanes or their components may report employment positions per
job at the manufacturing site.

(1) What is a "manufacturing site"? For purposes of the annual
tax performance report, a "manufacturing site" is one or more immedi-
ately adjacent parcels of real property located in Washington state on
which manufacturing occurs that support activities qualifying for a
tax preference. Adjacent parcels of real property separated only by a
public road comprise a single site. A manufacturing site may include
real property that supports the qualifying activity, such as adminis-
tration offices, test facilities, warehouses, design facilities, and
shipping and receiving facilities. It may also include portions of the
manufacturing site that support nonqualifying activities.

(ii) If the person files per job at the manufacturing site, which
manufacturing site is included in the annual tax performance report
for the aerospace manufacturing industry tax preferences? The loca-
tion(s) where a person is manufacturing commercial airplanes or compo-
nents of such airplanes within this state is the manufacturing site(s)
included in the annual tax performance report. A "commercial airplane"
has its ordinary meaning, which is an airplane certified by the Feder-
al Aviation Administration (FAA) for transporting persons or property,
and any military derivative of such an airplane. A "component”" means a
part or system certified by the FAA for installation or assembly into
a commercial airplane.

(iii) Are there alternative methods for reporting separately for
each manufacturing site? For purposes of completing the annual tax
performance report, the department may agree to allow a person whose
manufacturing sites are within close geographic proximity to consoli-
date its manufacturing sites onto a single annual tax performance re-
port provided that the jobs located at the manufacturing sites have
equivalent employment positions, and wages. A person may request writ-
ten approval to consolidate manufacturing sites by contacting the de-
partment at:

Attn: Tax Incentive Team
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Taxpayer Account Administration
Department of Revenue
Post Office Box 47476
Olympia, WA 98504-7476

(c) Example 3. ABC Airplanes, a company manufacturing FAA certi-
fied airplane landing gear, conducts activities at three locations in
Washington state. ABC Airplanes claims the Aerospace Property and
Leasehold Excise Tax B&O credit provided by RCW 82.04.4463 for proper-
ty taxes paid on qualified buildings used exclusively in manufacturing
commercial airplanes or component parts. In Seattle, WA, ABC Airplanes
maintains its corporate headquarters and administrative offices. In
Spokane, WA, ABC Airplanes manufactures the brake systems for the
landing gear. In Vancouver, WA, ABC Airplanes assembles the landing
gear using the components manufactured in Spokane, WA. If filing per
manufacturing site, ABC Airplanes must file separate annual tax per-
formance reports for employment positions at its manufacturing sites
in Spokane and Vancouver because these are the Washington state loca-
tions in which manufacturing occurs that supports activities qualify-
ing for a tax preference.

(6) What jobs are included in the annual tax performance report?
The annual tax performance report covers all full-time, part-time, and
temporary jobs in this state or, for persons filing as provided in
subsection (5) (b) of this rule, at the manufacturing site as of Decem-
ber 31st of the calendar year for which an applicable tax preference
is claimed. Jobs that support nonqualifying activities or support both
nonqualifying and qualifying activities for a tax preference are in-
cluded in the report if the job is located in Washington state or, for
persons filing as provided in subsection (5) (b) of this rule, at the
manufacturing site.

Example 4. XYZ Aluminum, an aluminum smelter company, manufac-
tures aluminum in Tacoma, WA. The company is reporting tax under the
B&O tax rate provided by RCW 82.04.2909 for aluminum smelters. XYZ
Aluminum's annual tax performance report for its Tacoma, WA location
will include all of its employment positions in this state, including
its nonmanufacturing employment positions.

(7) How is employment detailed in the annual tax performance re-
port? The annual tax performance report requires reporting of the to-
tal hours and wages for employees in Washington for each quarter or
for the calendar year, as determined by the department.

(8) What is total employment? The annual tax performance report
must provide information on all full-time, part-time, and temporary
employment positions located in Washington. Total employment includes
employees who are on authorized leaves of absences such as sick leave,
vacation, disability leave, jury duty, military leave, regardless of
whether those employees are receiving wages. Leaves of absences do not
include separations of employment such as layoffs or reductions in
force. Vacant positions are not included in total employment.

(9) What are full-time, part-time, and temporary employment posi-
tions? An employer must provide information on the total number of em-
ployees that are employed in full-time, part-time, or temporary em-
ployment positions on December 31st of the calendar year for which an
applicable tax preference is claimed.

(a) Full-time and part-time employment positions. For a position
to be treated as full time or part time, the employer must intend for
the position to be filled for at least ((ffey—twoe)) 52 consecutive
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weeks or ((twetswe)) 12 consecutive months. A full-time position is a
position that satisfies any one of the following minimum thresholds:

(1) Works ((¥khixrty—fiwve)) 35 hours per week for ((ffey—twe)) 52

consecutive weeks;

(ii) Works ( (fewr—hundred—fifty—Ffive)) 455 hours, excluding over-

time, each quarter for four consecutive quarters; or

(iii) Works ( (eme—thousandeight hundred—twenty)) 1,820 hours,
excluding overtime, during a period of ((&wetswe)) 12 consecutive
months.

A part-time position is a position in which the employee works
less than the hours required for a full-time position. In some instan-
ces, an employee may not be required to work the hours required for
full-time employment because of paid rest and meal breaks, health and
safety laws, disability laws, shift differentials, or collective bar-
gaining agreements, but receives wages equivalent to a full-time job.
If, in the absence of these factors, the employee would be required to
work the number of hours for a full-time position to receive full-time
wages, the position should be reported as a full-time employment posi-
tion.

(b) Temporary positions. A temporary position is a position that
is intended to be filled for period of less than ((twetse)) 12 consec-
utive months. Positions in seasonal employment are temporary posi-
tions. Temporary positions include workers furnished by staffing com-
panies regardless of the duration of the placement with the person re-
quired to file the annual tax performance report.

(c) The following facts apply to the examples in (c) of this sub-
section. National Airplane Inc. manufactures wings for commercial air-
planes. National Airplane Inc. begins construction of a new facility
to store raw materials used in manufacturing wings for commercial
planes in Tacoma, WA, and claims the Aerospace Manufacturing Site
Sales and Use Tax Exemption in RCW 82.08.980 and 82.12.980. National
Airplane Inc. employs ((emre—hundred)) 100 people. Seventy-five of the
employees work directly in the manufacturing operation and are classi-
fied as (U.S. Department of Labor Standard Occupation Code) SOC Pro-
duction Occupations. Five employees work in the engineering and design
division and are classified as SOC Architect and Engineering Occupa-
tions. Five employees are sales representatives and are classified as
SOC Sales and Related Occupations. Five employees are service techni-
cians and are classified as SOC Installation, Maintenance, and Repair
Occupations. Five employees are administrative assistants and are
classified as SOC Office and Administrative Support. Five executives
are classified as SOC Management Occupations.

(1) Example 5. Through a college work-study program, National
Airplane Inc. employs six interns from September through June in its
engineering department. The interns each work ( (fwernty)) 20 hours a
week. The six interns are reported as temporary employees, and not as
part-time employees, because the intern positions are intended to be
filled for a period of less than ((twedtwe)) 12 consecutive months. As-
suming the five employees classified as SOC Architect and Engineering
Occupations are full-time employees, National Airplane Inc. will re-
port a total of ((etewver)) 1l employment positions in SOC Architect
and Engineering Occupations with five in full-time employment posi-
tions and six in temporary employment positions.

(ii) Example 6. National Airplane Inc. manufactures navigation
systems in two shifts of production. The first shift works eight hours
from 8:00 a.m. to 5:00 p.m. Monday through Friday. The second shift
works six hours from 6:00 p.m. to midnight Monday through Friday. The
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second shift works fewer hours per week (((£khirty)) 30 hours) than the
first shift (((fexrty)) 40 hours) as a pay differential for working in
the evening. If a second shift employee transferred to the first
shift, the employee would be required to work ((ferty)) 40 hours with
no overall increase in wages. The second shift employees should be re-
ported as full-time employment positions, rather than part-time em-
ployment positions.

(iii) Example 7. On December 1st, ((¥er)) 10 National Airplane
Inc. full-time employees classified as SOC Production Occupations take
family and medical leave for ((twetswe)) 12 weeks. National Airplane
Inc. hires five people to perform the work of the employees on leave.
Because the ((ter)) 10 employees classified as SOC Production Occupa-
tions are on authorized leave, National Airplane Inc. will include
those employees in the annual tax performance report as full-time em-
ployment positions. The five people hired to replace the absent em-
ployees classified as SOC Production Occupations will be included in
the report as temporary employees. National Airplane Inc. will report
a total of ((etghty)) 80 employment positions in SOC Production Occu-
pations with ((sewvenaty—five)) 75 in full-time employment positions and
five in temporary employment positions.

(iv) Example 8. On December 1lst, one full-time employee classi-
fied as SOC Sales and Related Occupations resigns from her position.
National Airplane Inc. contracts with Jane Smith d/b/a Creative Enter-
prises, Inc. to finish an advertising project assigned to the employee
who resigned. Because Jane Smith is an independent contractor, Nation-
al Airplane Inc. will not include her employment in the annual tax
performance report. Because the resignation has resulted in a vacant
position, the total number of employment positions National Airplane
Inc. will report in SOC Sales and Related Occupations is reduced to
four employment positions.

(v) Example 9. All National Airplane Inc. employees classified as
SOC Office and Administrative Support Occupations work ( (ferty)) 40
hours a week, ((fifty—two)) 52 weeks a year. On November 1lst, one em-
ployee must limit the number of hours worked to ((Ehi¥rty)) 30 hours
each week to accommodate a disability. The employee receives wages
based on the actual hours worked each week. Because the employee works
less than ( (Ehirty—Ffive)) 35 hours a week and is not paid a wage
equivalent to a full-time position, the employee's position is a part-
time employment position. National Airplane Inc. will report a total
of five employment positions in SOC Office and Administrative Support
Occupations with four in full-time employment positions and one in
part-time employment positions.

(10) What are wages? For the purposes of the annual tax perform-
ance report, "wages" means the base compensation paid to an individual
for personal services rendered to an employer, whether denominated as
wages, salary, commission, or otherwise. Generally, compensation in
the form of overtime, tips, bonuses, benefits (insurance, paid leave,
meals, etc.), stock options, and severance pay are not "wages." For
employees that earn an annual salary, hourly wages are determined by
dividing annual salary by 2080. If an employee is paid by commission,
hourly wages are determined by dividing the total amount of commis-
sions paid during the calendar year by 2080.

(11) How are wages detailed for the annual tax performance re-
port?

(a) An employer must report the total wages for employees in
Washington for each quarter or for the calendar year, as determined by
the department.
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(b) For purposes of the annual tax performance report, wages are
measured on December 31st of the calendar year for which an applicable
tax preference is claimed.

(12) Reporting workers furnished by staffing companies. For tem-
porary positions filled by workers that are furnished by staffing com-
panies, the person filling out the annual tax performance report must
provide the following information:

(a) Total number of staffing company employees furnished by
staffing companies;

(b) Average duration of all staffing company employees.

(13) Additional reporting for aluminum smelters and electrolytic
processing businesses. For an aluminum smelter or electrolytic pro-
cessing business, the annual tax performance report must indicate the
quantity of product produced in this state during the time period cov-
ered by the report.

(14) Are annual tax performance reports confidential? Except for
the additional information that the department and the joint legisla-
tive audit and review committee may request which it deems necessary
to measure the results of, or to determine eligibility for the tax
preference, annual tax performance reports are not subject to the con-
fidentiality provisions of RCW 82.32.330 and may be disclosed to the
public upon request.

(15) What are the consequences for failing to file a complete an-
nual tax performance report?

(a) What is a "complete annual tax performance report"? An annual
tax performance report is complete if:

(1) The annual tax performance report is filed on the form re-
quired by this rule or in an electronic format as required by law; and

(ii) The person makes a good faith effort to substantially re-
spond to all report questions required by this rule.

Responses such as "varied," "various," or "please contact for in-
formation" are not considered good faith responses to a question.

(b) Amounts due for late filing. Except for deferrals, if a per-
son does not timely file a required annual tax performance report,
then the following amounts are immediately due and payable:

For reports due on or after July 1, 2017 or annual tax perform-
ance reports due on or after May 31, 2019:

(1) Thirty-five percent of the amount of the tax preference
claimed for the previous calendar year; and

(ii) An additional ((fi+fteern)) 15 percent of the amount of the
tax preference claimed for the previous calendar year if the person
has previously been assessed under (b) of this subsection for failure
to timely submit a report for the same tax preference.

(c) Tax deferrals. If the tax preference is a deferral of tax,

( (Ewelve—andone—haolf perecentof the deferred—+ax)) an amount equal to
the deferred tax divided by the number of years in the waiver/repay-
ment period is immediately due. If the economic benefits of the defer-
ral are passed to a lessee, the lessee is responsible for payment to
the extent the lessee has received the economic benefit.

(d) Interest and penalties. The department may not assess inter-
est or penalties on amounts due under (b) and (c) of this subsection.

(e) Extension for circumstances beyond the control of the taxpay-
er. If the department finds the failure of a taxpayer to file an annu-
al tax performance report by the due date was the result of circum-
stances beyond the control of the taxpayer, the department will extend
the time for filing the report. The extension will be for a period of
((Ehtrty)) 30 days from the date the department issues its written no-
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tification to the taxpayer that it qualifies for an extension under
this rule. The department may grant additional extensions as it deems
proper under RCW 82.32.590.

In determining whether the failure of a taxpayer to file an annu-
al tax performance report by the due date was the result of circum-
stances beyond the control of the taxpayer, the department will apply
the provisions in WAC 458-20-228 for the waiver or cancellation of
penalties when the underpayment or untimely payment of any tax was due
to circumstances beyond the control of the taxpayer.

(f) One-time only extension. A taxpayer that fails to file an an-
nual tax performance report, as required under this rule, by the due
date of the report is entitled to an extension of the due date. A re-
quest for an extension under this subsection must be made in writing
to the department.

(1) To qualify for an extension, a taxpayer must have filed all
annual tax performance reports, annual reports and annual surveys, if
any, due in prior years by their respective due dates, beginning with
annual reports and annual surveys due in the calendar year 2010.

(ii) The extension is for ((mdmety)) 90 days from the original
due date of the annual tax performance report.

(iii) No taxpayer may be granted more than one ((aimety—day)) 90-
day extension.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 20-22-089, §
458-20-267, filed 11/3/20, effective 12/4/20. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.32.534, 82.32.585, 82.32.590, 82.32.600,
82.32.605, 82.32.607, 82.32.710, 82.32.790, 82.32.808, 82.04.240,
82.04.2404, 82.04.260, 82.04.2909, 82.04.426, 82.04.4277, 82.04.44061,
82.04.4463, 82.04.448, 82.04.4481, 82.04.4483, 82.04.449, 82.08.805,
82.08.965, 82.08.9651, 82.08.970, 82.08.980, 82.08.986, 82.12.022,
82.12.025651, 82.12.805, 82.12.965, 82.12.9651, 82.12.970, 82.12.980,
82.16.0421, 82.29A.137, 82.60.070, 82.63.020, 82.63.045, 82.74.040,
82.74.050, 82.75.040, 82.75.070, 82.82.020, 82.82.040, 84.36.645, and
84.36.655. WSR 18-13-094, § 458-20-267, filed 6/19/18, effective
7/20/18. Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR
17-09-086, § 458-20-267, filed 4/19/17, effective 5/20/17; WSR
16-06-040, § 458-20-267, filed 2/24/16, effective 3/26/16. Statutory
Authority: RCW 82.32.300, 82.01.060(2), 82.04.250, 82.32.600, and
82.32.534. WSR 14-19-018, § 458-20-267, filed 9/5/14, effective
10/6/14. Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR
10-22-087, § 458-20-267, filed 11/1/10, effective 12/2/10; WSR
10-10-037, § 458-20-267, filed 4/27/10, effective 5/28/10; WSR
06-20-004, § 458-20-267, filed 9/21/06, effective 10/22/06.]
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WSR 22-20-072
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 30, 2022, 11:09 a.m.]

Title of Rule and Other Identifying Information: WAC 458-20-265
Sales and use tax exemption—Airplane maintenance repair stations.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is amending WAC
458-20-265 to reflect 2022 legislation, ESB 5800, which changes the
period that a requestor for the credit must report to the employment
security department, at least 100 average employment positions with an
average annualized wage of $80,000.

Reasons Supporting Proposal: This is an expedited update to the
rule to incorporate changes made in 2022 legislation, ESB 5800.

Statutory Authority for Adoption: RCW 82.32.300 and 82.01.060(2).

Statute Being Implemented: RCW 82.08.025661, 82.12.025661.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Perry Stern,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1588; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The revisions to the rule follow the
wording in corresponding statutory additions and revisions as a result
of 2022 legislation. The rule does not contain any new interpreta-
tions.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Perry Stern,
Department of Revenue, P.O. Box 47453, Olympia, WA 98504-7453, phone
360-534-1588, fax 360-534-1606, email perrys@dor.wa.gov, AND RECEIVED
BY December 5, 2022.

September 30, 2022
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 17-09-089, filed 4/19/17, effective
5/20/17)

WAC 458-20-265 Sales and use tax exemption—Airplane maintenance
repair stations. (1) (2) Introduction. This rule explains the retail
sales and use tax exemption, as described in RCW 82.08.025661 and
82.12.025661, for the construction of airplane maintenance repair sta-
tions operated by an eligible maintenance repair operator.

(b) Other rules that may apply. Readers may also want to refer to
additional rules for further information, including the following:

(1) WAC 458-20-229 Refunds.

(ii) WAC 458-20-267 Annual tax performance reports for certain
tax preferences.

( (HF+H—WAE458—20-263
ees+) )

(2) Definitions. For the purposes of this rule, the following
definitions apply:

(a) "Airplane maintenance repair station" has the same meaning as
"repair station" adopted by the National Air Transportation Associa-
tion and is a maintenance facility that has a certificate issued by
the Federal Aviation Administration under Title 14 of the Code of Fed-
eral Regulations (14 C.F.R.) Part 145 that is engaged in the mainte-
nance, preventive maintenance, inspection, alteration of airplanes,
and alteration of airplane products.

(b) "Commercial airplane," as defined in RCW 82.32.550(1), is an
airplane certified by the Federal Aviation Administration for trans-
porting persons or property, and any military derivative of such an
airplane.

(c) "Component," as defined in RCW 82.32.550(2), means a part or
system certified by the Federal Aviation Administration for installa-
tion or assembly into a commercial airplane.

(d) "Eligible maintenance repair operator" means a person classi-
fied by the Federal Aviation Administration as qualified to operate a
Federal Aviation Regulation Part 145 certified repair station that is
located in an international airport owned by a county with a popula-
tion greater than ((ere—milltion five hundred—+thousand)) 1,500,000.

(e) "Operationally complete" means constructed to the point of
being functionally capable of hosting the repair and maintenance of
airplanes.

(3) Retail sales or use tax exemption.

(a) Subject to the requirements of RCW 82.08.025661 and this
rule, state and local retail sales and use taxes do not apply to the
items and services as described in (b) of this subsection that are
charged or sold to, or purchased or used by:

(1) An eligible maintenance repair operator engaged in the main-
tenance of airplanes; or

(ii) A port district, political subdivision, or municipal corpo-
ration, if the new airplane maintenance repair station is to be leased
to an eligible maintenance repair operator engaged in the maintenance
of airplanes.

(b) The exempt items and services include:

(i) Labor and services to construct a new airplane maintenance
repair station;

o
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(ii) Tangible personal property that will be incorporated as an
ingredient or component during the course of constructing the new air-
plane maintenance repair station; and

(iii) Labor and services to install, during the course of con-
structing the new airplane maintenance repair station, building fix-
tures not otherwise eligible for the exemption under RCW 82.08.02565.

(c) To qualify for the exemption described in this rule, the port
district, political subdivision, or municipal corporation must have
first entered into an agreement with an eligible maintenance repair
operator to build the new facility, prior to starting construction of
the new facility.

(4) Remittance application. The exemption described in this rule
is a remittance.

(a) A business claiming the state and local retail sales or use
tax exemption must first pay all applicable state and local retail
sales or use taxes on all purchases qualifying for the exemption under
subsection (3) (b) of this rule.

(b) The business may then file a quarterly remittance application
with the department for the previously paid retail sales or use tax
that is determined by the department to qualify for the exemption. The
remittance form may be sent electronically to the department or to the
mailing address found in (b) (ii) of this subsection.

(1) The remittance application must specify and separately iden-
tify the amount of the exempted state and local retail sales and use
taxes claimed and the gqualifying purchases or acquisitions for which
the exemption is claimed, along with any supporting documents required
by the department. Refer to the department's website at ((der—wa—gov))
https://www.dor.wa.gov for documentation requirements.

(ii) The application for remittance is titled "Application for
Refund or Credit" and is available on the department's website at
( (deor—wa-go+v)) https://www.dor.wa.gov. You may also contact the tele-
phone information center at ((866—647+—7706)) 360-705-6705 or write to
the following address:

Attn: New Construction for FAR Part 145
Repair Station Refunds

Taxpayer Account Administration Division

Department of Revenue

P.O. Box 47476

Olympia, WA 98504-7476

(c) Local retail sales and use taxes that qualify for this exemp-
tion are eligible for remittance beginning on the exemption's effec-
tive date of July 1, 2016.

(d) State retail sales and use taxes that qualify for this exemp-
tion are eligible for remittance the later of either:

(1) The date on which the airplane maintenance and repair station
has been operationally complete for four years; or

(1i) December 1, 2021.

(e) The business must provide written notice to the department
when the maintenance and repair station is operationally complete as
defined in subsection (2) (e) of this rule. The notice should be sent
electronically to the department or to the mailing address found in
(b) (1i1) of this subsection.

(f) The state and local retail sales and use taxes described in
this rule are not eligible for remittance on purchases of items or
services under subsection (3) (b) of this rule that occur on or after
the exemption's expiration date of January 1, 2027.
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(5) Department must determine eligibility.

(a) The department must determine eligibility for the exemption
based on information provided by the business and through audit and
other administrative records.

(b) The business must retain, in adequate detail to enable the
department to determine whether the equipment or construction meets
the criteria under this rule, construction invoices and documents in-
cluding, but not limited to, invoices, proof of tax paid, and docu-
ments describing the location and size of new structures.

(c) By the end of the calendar quarter that follows the quarter
in which the refund application was submitted, the department will re-
mit qualified exempted amounts to a qualifying business, in accordance
with subsection (4) (¢) and (d) of this rule, for local and state re-
tail sales and use taxes.

(d) The department may not remit the state portion of the retail
sales and use taxes paid if the business did not report at least ((ere
hundred)) 100 average employment positions to the employment security
department for ((September)) October 1, 2020, through September ((F))
30, 2021, with an average annualized wage of ((etghty—thousand—dei—
d+a¥s)) $80,000. The business must provide the department with the un-
employment insurance number provided to the employment security de-
partment for verification of employment levels.

If a new airplane maintenance repair station owned by a port dis-
trict, political subdivision, or municipal corporation is leased to an
eligible maintenance repair operator engaged in the maintenance of
airplanes, only the business lessee, and not the lessor, must meet the
employment requirement described in (d) of this subsection.

(6) Annual tax performance report ((andannual survey reguired)).
An eligible maintenance repair operator receiving a remittance under
this rule must electronically file an annual report with the depart-
ment ((er—arprgal—report—under)) 1in accordance with RCW 82.32.534 ((and

G —aaRYat—Ssurvey—under REW—82-32-585) ) . For more information about
filing an annual report ((er—survey)), see WAC 458-20-267 and visit

the department's website at ((der-—wa=ge+v)) https://www.dor.wa.gov or
contact the telephone information center at ((866—647+—7+766))
360-705-6705.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 17-09-089, §
458-20-265, filed 4/19/17, effective 5/20/17.]
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WSR 22-20-076
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed September 30, 2022, 1:54 p.m.]

Title of Rule and Other Identifying Information: WAC 458-16-110
Initial application and renewal declaration, 458-16-150 Cessation of
use—Taxes collectible for prior years, 458-16-165 Conditions under
which nonprofit organizations, associations, or corporations may ob-
tain a property tax exemption, 458-16-190 Churches, parsonages and
convents, 458-16-300 Public meeting hall—Public meeting place—Commun-
ity meeting hall, 458-16-310 Community celebration facilities, and
458-16-330 Sheltered workshops for the handicapped.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is amending these rules
to incorporate the following legislation: SHB 1510 (2006); SB 5468
(2007); SSB 6211 (2016); HB 2390 (2020); SB 5505 (2022); and SB 5713
(2022) .

Reasons Supporting Proposal: Updating these rules to provide the
correct statutory requirements will provide accurate information for
applicants.

Statutory Authority for Adoption: RCW 84.36.865.

Statute Being Implemented: RCW 84.36.020, 84.36.037, 84.36.350,
84.36.675, 84.36.805, 84.36.810, 84.36.825, 84.36.840.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Leslie Mullin,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1589; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process 1is
appropriate for these rule updates because the department is incorpo-
rating legislative changes.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Leslie Mul-
lin, Department of Revenue, P.O. Box 47467, Olympia, WA 98504-7467,
phone 360-534-1589, fax 360-534-1606, email LeslieMu@dor.wa.gov, AND
RECEIVED BY December 5, 2022.
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Atif Aziz
Rules Coordinator

0OTs-4128.1

AMENDATORY SECTION (Amending WSR 21-01-063, filed 12/9/20, effective
1/9/21)

WAC 458-16-110 Initial application and renewal declaration.

(1) Introduction. This rule explains the requirements in RCW 84.36.815
that property owners must follow to apply for and renew all real and
personal property exemptions or leasehold excise tax exemptions under
chapter 84.36 RCW. It also explains the late filing penalty that is
due whenever an application or renewal declaration is received after
the filing deadline.

(2) Application required. All foreign national governments; ceme-
teries; nongovernmental nonprofit corporations, organizations, or as-
sociations; soil and water conservation districts; hospitals estab-
lished under chapter 36.62 RCW; and public hospital districts estab-
lished under chapter 70.44 RCW, seeking a property tax exemption or a
leasehold excise tax exemption under chapter 84.36 RCW must submit an
application for exemption with supporting documentation to the depart-
ment of revenue (department). Unless otherwise exempted by law, no re-
al or personal property or leasehold interest is exempt from taxation
until an application is submitted and an exemption is granted.

(3) Where to obtain initial application and renewal declaration
forms. An initial application for exemption may be obtained from any
county assessor's office or on the department's website at dor.wa.gov.
Renewal declaration forms are provided by the department to all enti-
ties receiving a property tax or leasehold excise tax exemption, ex-
cept for certain cemeteries, military housing providers, and tribal
governments. Refer to subsection (8) of this rule for additional in-
formation on renewal declarations.

(4) Initial application. Generally, initial applications for ex-
emption must be filed with the department on or before March 31st to
exempt the property from taxes due in the following year. However, an
initial application may be filed after March 31st if the property is
acquired or converted to an exempt use after that date, if the proper-
ty may qualify for an exemption under chapter 84.36 RCW. For property
acquired or converted after March 31st, the initial application must
be submitted within ((s&%ty)) 60 days of acquisition or conversion to
an exempt use. If an initial application is not received within this
( (sEzey—<day)) 60-day period, the late filing penalty described in sub-
section (12) of this rule is imposed.

The following requirements apply to all initial applications:

(a) The application must be made on a form prescribed by the de-
partment and signed by the applicant or the applicant's authorized
agent;

(b) One application can be submitted for all real property that
is contiguous and part of a homogeneous unit. If exemption is sought
for multiple parcels of real property, which are not contiguous or not
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part of a homogeneous unit, a separate application for each parcel
must be submitted. However, multiple applications are not required for
church property with a noncontiguous parsonage or convent.

(1) "Contiguous property" means real property adjoining other re-
al property, all of which is under the control of a single applicant
even though the properties may be separated by public roads, rail-
roads, rights of way, or waterways.

(ii) "Homogeneous unit" means the property is controlled by a
single applicant and the operation and use of the property is integra-
ted with and directly related to the exempt activity of the applicant.

(5) Documentation required for initial application. Unless the
following information was previously submitted to the department and
is still current, the applicant must submit the following in addition
to the initial application:

(a) A legal description of all real property, listing the county
tax parcel number;

(b) A copy of the deed for real property owned by the applicant
or a copy of the lease agreement if the property is being leased. If
leased, the applicant must also indicate how the property is being
used, and the monthly amount of maintenance and operation costs rela-
ted to rented or loaned property if a nonprofit entity is claiming an
exemption for property leased to another party;

(c) A copy of the bylaws of the nonprofit entity, and articles of
incorporation or association, constitution, or other establishing
documents, as well as all current amendments to these documents show-
ing nonprofit status, if requested by the department;

(d) A copy of any current letter issued by the Internal Revenue
Service that exempts the applicant from federal income taxes; and

(e) An accurate map identifying by dimension the use or proposed
use of all real property that shows buildings, building sites, parking
areas, landscaping, vacant areas, and if requested by the department,
floor plans of the buildings. The map will be used to determine wheth-
er the property is entitled to a total or partial exemption based upon
the use of the total area.

(6) Initial application review and notice of determination. Upon
receipt of an initial application for exemption, the department will
review the application and all supporting documentation. Additional
information may be requested by the department about the ownership and
use of the property to determine if the exemption should be granted.
An application for exemption is not considered complete until all re-
quired and requested information is received by the department.

(a) Physical inspection. The department may physically inspect
the property as part of the application review process.

(b) Deadline. If a complete application is received by March 31st
of the assessment year, the department will issue a determination
about the application by August 1lst of that same year. If a complete
application is not received by March 31st, the determination will be
made within ((¥kirty)) 30 days of the date the complete application is
received by the department or by August 1lst, whichever is later.

(c) Notice to applicant. The department will issue a written de-
termination about the exemption application to the applicant. An ap-
plication may be approved or denied, in whole or in part. If the ap-
plication is denied for any portion of the property covered by the ap-
plication, the department must clearly explain its reason for denial
in its written determination.

(d) Notice to assessor. Once the department makes its determina-
tion about the application for exemption, it will notify the assessor

Certified on 10/13/2022 [ 99 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-076

of the county in which the property is located regarding the determi-
nation. The assessor will then take appropriate action so the depart-
ment's determination is reflected on the county's assessment roll.

(7) Effective date of exemption. If an initial application is ap-
proved, the property is exempt from property taxes due the year imme-
diately following the year the application for exemption is submitted.

For example, if an application for exemption is submitted to the
department in 2020 and the application is approved for assessment year
2020, the property will be exempt from taxes due in 2021.

Retroactive initial applications for exemption for previous years
are accepted, up to a maximum of three years from the date taxes were
due on the property, if the applicant provides the department with ac-
ceptable proof that the property qualified for exemption during the
pertinent assessment years and pays the late filing penalties descri-
bed in subsection (12) of this rule.

(8) Renewal declarations. The renewal declaration is a form pro-
vided by the department and may be submitted electronically.

(a) Annual renewal declaration. Except as provided in (b) and (c)
of this subsection, any entity receiving an exemption must annually
submit a renewal declaration certifying that the use and exempt status
of the real and personal property has not changed.

(b) Other renewal declarations. Nonprofits receiving an exemption
under RCW 84.36.560 or 84.36.675 must file a renewal declaration on or
before March 31st of every third year following initial qualification
for the exemption. ((BExeept—Ffor)) In addition to this renewal require-
ment, all other requirements in this rule apply to ((kis)) these ex-
emptions. Refer to WAC 458-16-560 Housing for qualifying households,
for additional information about this exemption.

(c) No renewal declaration. Nonprofit cemeteries receiving an ex-
emption under RCW 84.36.020 and nonprofits ( (Few—inecome—housingdeved—
epers)) receiving an exemption under RCW 84.36.049, are not required
to file a renewal declaration. See subsection (11) of this rule for
additional information on renewal declarations for cemeteries.

(9) Documentation required for renewal declaration. Unless other-
wise indicated in subsection (8) of this rule, the following require-
ments apply to all renewal declarations:

(a) On or before January 1lst of each year, the department will
send information about the renewal declaration to the entity receiving
an exemption for the property. If an entity changes its mailing or
contact information at any time during the year, it must notify the
department within ((sixty)) 60 days about the change.

(b) The renewal declaration, signed by the exempt entity or the
exempt entity's authorized agent, must be submitted to the department
no later than March 31st of each year.

(1) The renewal declaration must include information about any
change of use of the exempt property and a statement certifying the
truth and accuracy of the information listed.

(11) The renewal declaration is due on or before March 31st of
each year even if the department fails to send the declaration to the
exempt entity. A renewal declaration form may be requested from the
department to renew the exemption or the exempt entity may use the de-
partment's online system to submit the declaration.

(c) If the renewal declaration ( (ape—renewat—fee—-a¥e)) 1s not re-
ceived by March 31st, the department will send a second notice to the
exempt entity. If the exempt entity fails to respond to the second no-
tice, the department will remove the exemption from the property and
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notify the assessor of the county in which the property is located
that the exemption has been canceled.

(d) Real property, which was previously exempt from taxation, is
assessed and taxed as provided in RCW 84.40.350 through 84.40.390 when
it loses its exempt status.

(1) Property that no longer retains its exempt status is subject
to a pro rata portion of the taxes allocable to the remaining portion
of the year after the date the property lost its exempt status.

(ii) The assessor lists and assesses the property with reference
to i1its true and fair value on the date the property lost its exempt
status.

(iii) RCW 84.40.380 provides the dates that taxes are payable
when property loses its exempt status. Taxes due and payable under RCW
84.40.350 through 84.40.390 constitute a lien on the property that at-
taches on the date the property loses its exempt status.

(10) Failure to submit a renewal declaration. When property loses
its exempt status because the renewal declaration was not submitted
and the owner wishes to reapply for the property tax exemption:

(a) If the owner reapplies within the same assessment year the
exemption was removed, the owner must submit the renewal declaration
and pay the required late filing penalties; or

(b) If the owner reapplies after the assessment year the exemp-
tion was removed, the owner must submit an initial application and pay
the required late filing penalties.

(11) Initial application and renewal declaration procedures for
cemeteries. There are several types of cemeteries. The initial appli-
cation for exemption and renewal declaration procedures are specific
as to the type of cemetery at issue.

(a) The assessor will consider the following types of cemeteries
exempt from property tax, and no initial application or renewal decla-
ration is required for:

(i) Cemeteries owned, controlled, operated, and maintained by a
cemetery district authorized by RCW 68.52.090; or

(ii) Indian cemeteries, which are considered to be held by the
tribe or held in trust for the tribe by the United States.

(b) An initial application is submitted to the department, but no
renewal declaration is required, for:

(1) Family cemeteries;

(11) Historical cemeteries;

(iii) Community cemeteries; and

(iv) Cemeteries belonging to nonprofit organizations, associa-
tions, or corporations.

(c) An initial application is submitted to the department, and a
renewal declaration is required annually by all for-profit cemeteries
seeking a property tax exemption.

(12) Late filing penalty. When an initial application or renewal
declaration is submitted after the due date, a late filing penalty of
((fepdedtdars)) S10.00 is due for every month, or portion of the
month. This penalty is calculated from the date the initial applica-
tion or renewal declaration was due until the postmark date shown on
the application or declaration or the date the application or declara-
tion is received by the department. RCW 84.36.825.

(13) Refund of filing penalty. No late filing penalty is refunded
after a determination on the application is issued by the department.
However, the late filing penalty will be refunded under the following
circumstances:
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(a) A duplicate application or renewal declaration for the same
property is submitted during the same calendar year;

(b) An application or renewal declaration is received by the de-
partment and the department has no authority to grant the exemption
requested; or

(c) A written request to withdraw the application is received be-
fore the department issues a determination. The withdrawal request
must be submitted by the owner or the owner's authorized agent.

(14) Appeals. Any applicant that receives a negative determina-
tion from the department on either an initial application or a renewal
declaration may appeal this determination to the state board of tax
appeals (BTA). Similarly, any assessor who disagrees with the depart-
ment's determination may appeal the determination to the BTA. See WAC
458-16-120 Appeals, for specific information about the appeal process.

[Statutory Authority: RCW 84.36.865. WSR 21-01-063, § 458-16-110,
filed 12/9/20, effective 1/9/21. Statutory Authority: RCW 84.08.010,
84.08.070, and 84.36.865. WSR 10-23-060, § 458-16-110, filed 11/12/10,
effective 12/13/10. Statutory Authority: RCW 84.36.865, 84.36.040,
84.36.042, 84.36.045, 84.36.046, 84.36.050, 84.36.385, 84.36.560,
84.36.570, 84.36.800, 84.36.805, 84.36.810, 84.36.815, 84.36.820,
84.36.825, 84.36.830, 84.36.833, 84.36.840, 84.36.850, and 84.40.350
through 84.40.390. WSR 02-02-009, § 458-16-110, filed 12/20/01, effec-
tive 1/20/02. Statutory Authority: RCW 84.36.865, 84.36.037,
84.36.805, 84.36.815, 84.36.825 and 84.36.840. WSR 98-18-006, §
458-16-110, filed 8/20/98, effective 9/20/98. Statutory Authority: RCW
84.08.010, 84.08.070 and chapter 84.36 RCW. WSR 94-07-008, §
458-16-110, filed 3/3/94, effective 4/3/94. Statutory Authority: RCW
84.36.865. WSR 85-05-025 (Order PT 85-1), § 458-16-110, filed 2/15/85;
WSR 81-05-017 (Order PT 81-7), § 458-16-110, filed 2/11/81; Order PT
77-2, § 458-16-110, filed 5/23/77; Order PT 76-2, § 458-16-110, filed
4/7/76. Formerly WAC 458-12-146.]

AMENDATORY SECTION (Amending WSR 21-01-063, filed 12/9/20, effective
1/9/21)

WAC 458-16-150 Cessation of use—Taxes collectible for prior
years. (1) Introduction. This rule explains what occurs when property
loses its tax exempt status and i1s placed back on the tax rolls. It
also describes the back taxes and interest that are collected when an
exempt use ceases, unless the property has been exempt for more than
((£erm)) 10 consecutive years or is otherwise exempt from the provi-
sions of RCW 84.36.810. This rule does not apply to property that re-
ceived an exemption as a nature conservancy under RCW 84.36.260. RCW
84.36.262 and WAC 458-16-290 Nature conservancy lands, provide addi-
tional information about the collection of back taxes for nature con-
servancies.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:

(a) "Back taxes" means the property taxes that would have been
paid but for the existence of the property tax exemption during the
three years immediately preceding the cancellation or removal of the
exemption or during the life of the exemption, whichever is less, plus
interest at the same rate and computed in the same way as delinquent
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property taxes. However, if the property was exempt under RCW
84.36.050(2), "back taxes" means the taxes that would have been col-
lected but for the existence of the property tax exemption during the
seven years immediately preceding the cancellation or removal of the
exemption or during the life of the exemption, whichever is less.

(b) "Cessation of use" means that an owner or user of exempt real
property has ceased to use the property for an exempt purpose. The
term also refers to property that has lost its exempt status because
it was transferred, loaned, or rented to an owner that is not entitled
to an exemption.

(c) "Department" means the ((state)) department of revenue.

(d) "Relocation of the activity" means that a portion or all of
an exempt use has been relocated from the original site to a new loca-
tion. The term does not include undeveloped property of camp facili-
ties.

(e) "Rollback" means the back taxes and interest imposed in ac-
cordance with RCW 84.36.810 because the exempt property has lost its
exempt status and is now taxable. However, when an exemption granted
to a nature conservancy under RCW 84.36.260 is canceled or removed
different rollback procedures apply. See RCW 84.36.262 and WAC
458-16-290 Nature conservancy lands, for additional information.

(3) Applicability of this rule. Upon cessation of a use for which
an exemption was granted under one of the statutes listed below, and
if directed to do so by the department, the county treasurer must col-
lect all taxes which would have been paid if not for the existence of
the property tax exemption. If the property was exempt for more than
((£er)) 10 consecutive years, no back taxes or interest are due. Back
taxes and interest will be collected only when ownership of property
is transferred or when ((f=fty—ere)) 51 percent or more of the total
exempt property loses its exempt status.

(a) Generally applied rollback - Three years of back taxes plus
interest. When the status of real property changes from exempt to tax-
able, all taxes that would have been collected if not for the exis-
tence of the exemption during the three preceding years, or the life
of the exemption, whichever is less, plus interest at the same rate
and computed in the same way as that on delinquent property taxes are
due. The rollback provisions of RCW 84.36.810 apply if the property
was previously exempt from property tax under any of the following
statutes:

TYPE OF EXEMPT AUTHORIZING
ORGANIZATION STATUTE
A nonprofit character building, RCW 84.36.030

benevolent, protective, or
rehabilitative social service
organization, association or
corporation

A church camp owned by a RCW 84.36.030
nonprofit church, denomination,
group of churches, or an
organization or association, the
membership of which is
comprised solely of churches
and/or their qualified
representatives
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TYPE OF EXEMPT
ORGANIZATION

AUTHORIZING
STATUTE

A nonprofit organization or
association engaged in character
building of boys and girls under
((eighteen)) 18 years of age or

to serve boys and girls up to
((twenty-ene)) 21 years if the
charter of the nonprofit
organization or association
requires it

RCW 84.36.030

An organization or society of
veterans of any war of the
United States

RCW 84.36.030

Corporations formed under an
act of Congress to furnish
volunteer aid to members of the
armed forces of the United
States

RCW 84.36.030

Corporations formed under an
act of Congress to carry on a
system of national and
international relief to mitigate
and to prevent suffering caused
by pestilence, famine, fire,
floods, and other national
calamities

RCW 84.36.030

Nonprofit organizations exempt
from federal income tax under
section 501(c)(3) of the Internal
Revenue Code that are
guarantee agencies under the
federal guaranteed student loan
program or guarantee agencies
that issue debt to provide or
acquire student loans

RCW 84.36.030

Nonprofit organizations,
associations or corporations in
connection with the operation of
a public assembly hall, public
meeting place, community
meeting hall, or community
celebration facility

RCW 84.36.037

Nonprofit day care centers

RCW 84.36.040

Free public libraries

RCW 84.36.040

Nonprofit orphanages

RCW 84.36.040

Nonprofit homes for the sick or
infirm or nonprofit hospitals for
the sick

RCW 84.36.040

Nonprofit outpatient dialysis
facilities

RCW 84.36.040

Public hospital district
established under chapter 36.62
or 70.44 RCW for hospital
purposes

RCW 84.36.040

Nonprofit homes for the aging

RCW 84.36.041

A nonprofit organization,
corporation, or association
providing housing for low
income eligible persons with
developmental disabilities

RCW 84.36.042
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TYPE OF EXEMPT AUTHORIZING
ORGANIZATION STATUTE
Nonprofit organizations RCW 84.36.043

providing emergency or
transitional housing to low-
income homeless persons or
victims of domestic violence

A nonprofit organization, RCW 84.36.046
corporation, or association in
connection with a nonprofit
cancer clinic or center

Nonprofit schools or colleges RCW 84.36.050

Associations maintaining and RCW 84.36.060
exhibiting art, scientific or
historical collections for the
benefit of the general public and
not for profit

Associations engaged in the RCW 84.36.060
production and performance of
musical, dance, artistic,
dramatic, or literary works for
the benefit of the general public
and not for profit

Fire companies for preventing RCW 84.36.060
and fighting fires

Humane societies RCW 84.36.060
Nonprofit organizations created RCW 84.36.550

for the solicitation or collection
of gifts, donations, or grants for
character building, benevolent,
protective, or rehabilitative
social services or for the
distribution of funds to at least
five other nonprofit
organizations or associations
that provide such social services

A nonprofit organization, RCW 84.36.560
corporation, or association
providing rental housing for
qualifying households

A nonprofit organization, RCW 84.36.570
corporation, or association
providing a demonstration farm
with research and extension
facilities, a public agricultural
museum, and an educational
tour site, which is used by a
state university for agricultural
research and education
programs

Nonprofit organizations RCW 84.36.650
soliciting or collecting
donations, gifts, or grants for
artists

Limited equity cooperatives RCW 84.36.675

(b) Exception to general rollback provision - Property exempt un-
der RCW 84.36.050(2) - Seven years of back taxes plus interest. If
property owned by a not-for-profit foundation but leased to and used
by an institution of higher education, as defined in RCW 28B.10.016,
loses its exempt status and it has not been exempt for at least
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((£er)) 10 consecutive years under RCW 84.36.050(2), the county treas-
urer, if directed by the department to do so, will collect all taxes
that would have been paid on the property but for the existence of the
exemption during the seven preceding years, or the life of the exemp-
tion, whichever is less, plus interest at the same rate and computed
in the same way as that on delinquent property taxes are due.

(c) No rollback imposed. Back taxes and interest are not imposed
if the cessation of use results solely from any of the following:

(1) Transfer to a nonprofit organization, association, or corpo-
ration for a use that also qualifies for and is granted exemption un-
der the provisions of chapter 84.36 RCW;

(ii) A taking through an exercise of the power of eminent domain;

(iii) A sale or transfer to an entity having the power of eminent
domain in anticipation of the exercise of this power;

(iv) An official action by an agency of the state of Washington
or by the county or city within which the exempt property is located
that disallows the present exempt use of the property;

(v) A natural disaster (such as a flood, windstorm, earthquake,
or other such calamity) that changes the use of the property;

(vi) Relocation of the activity and use of another location or
site except for undeveloped properties of camp facilities exempt under
RCW 84.36.030. This exemption does not apply to property leased to a
state institution of higher education and exempt under RCW
84.36.050(2);

vii) Cancellation of a lease on property previously exempt as:

) A nonprofit child day care center;

) A library as defined under WAC 458-16-260;
) An orphanage or orphan shelter;

) A home for the sick or infirm;

) A hospital;
)
)
)

An outpatient dialysis facility;

A nonprofit home for the aging;

A nonpermanent shelter for low-income homeless persons or
victims of domestic violence;

(I) An organization that either produces or performs, or both,
musical, dance, artistic, dramatic, or literary works;

(J) Housing for low-income eligible persons with developmental
disabilities;

(K) A nonprofit cancer clinic or center; or

(L) Rental housing for qualifying households.

(viii) A change in the exempt portion of a home for the aging un-
der RCW 84.36.041(3) that is partially exempt from property tax, as
long as some portion of the home remains exempt; or

(ix) Transfer to an agency of the state of Washington or the city
or county within which the property is located.

(4) Duty to notify.

(a) An owner of exempt property who knows of or who has informa-
tion regarding a change in the use of exempt property must notify the
department of this change. If any portion of the exempt property is
loaned or rented, the owner is required to report this change to the
department because the loan or rental may affect the taxable status of
the property. RCW 84.36.813.

(b) Any other person who knows or has information regarding a
change in use of exempt property is to notify the county assessor of
any such change. The assessor is required to report this information
to the department.
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(c) The department may physically inspect exempt property after
being notified about a change in the use or ownership of exempt prop-
erty. It may also conduct physical inspections at any time it deems
necessary to determine the exempt use of the property and may conduct
routine inspections.

(d) The department will determine whether the property may retain
its exempt status or whether it will become taxable after a change in
use 1is reported.

(5) Notice to owner. The department must notify the current owner
and, in the case of a transfer, the previous legal owner of the exempt
property that the cessation of use of the property for an exempt pur-
pose has changed the property's taxable status. The notice must ad-
dress the applicability of the rollback provisions in subsection (3)
of this rule. Within ((¥hixrty)) 30 days of receiving this notice, the
owner (s) may submit comments or information to the department as to
why the exemption should not be removed or rollback provisions should
not be applied. The department will then issue a final determination.

(6) County treasurer. The treasurer will calculate and collect
the back taxes and interest due when the department notifies the
treasurer that the property tax exemption is to be canceled or re-
moved. The interest will be computed at the same rate and in the same
manner as that on delinquent property taxes. The back taxes collected
are disbursed to the taxing districts impacted by the previous proper-
ty tax exemption. The interest collected is placed in the county cur-
rent expense fund.

[Statutory Authority: RCW 84.36.865. WSR 21-01-063, § 458-16-150,
filed 12/9/20, effective 1/9/21. Statutory Authority: RCW 84.36.865,
84.36.040, 84.36.042, 84.36.045, 84.36.046, 84.36.050, 84.36.385,
84.36.560, 84.36.570, 84.36.800, 84.36.805, 84.36.810, 84.36.815,
84.36.820, 84.36.825, 84.36.830, 84.36.833, 84.36.840, 84.36.850, and
84.40.350 through 84.40.390. WSR 02-02-009, § 458-16-150, filed
12/20/01, effective 1/20/02. Statutory Authority: RCW 84.08.010,
84.08.070 and chapter 84.36 RCW. WSR 94-07-008, § 458-16-150, filed
3/3/94, effective 4/3/94. Statutory Authority: RCW 84.36.865. WSR
86-12-034 (Order PT 86-2), § 458-16-150, filed 5/30/86; WSR 85-05-025
(Order PT 85-1), § 458-16-150, filed 2/15/85. Statutory Authority: RCW
84.36.389 and 84.36.865. WSR 83-19-029 (Order PT 83-5), § 458-16-150,
filed 9/14/83. Statutory Authority: RCW 84.36.865. WSR 82-22-060 (Or-
der PT 82-8), § 458-16-150, filed 11/2/82; WSR 81-05-017 (Order PT
81-7), § 458-16-150, filed 2/11/81; Order PT 77-2, § 458-16-150, filed
5/23/77; Order PT 76-2, § 458-16-150, filed 4/7/76. Formerly WAC
458-12-151.]

AMENDATORY SECTION (Amending WSR 18-04-006, filed 1/25/18, effective
2/25/18)

WAC 458-16-165 Conditions under which nonprofit organizations,
associations, or corporations may obtain a property tax exemption.
(1) Introduction. This rule describes the conditions in RCW 84.36.805
and 84.36.840 that most nonprofit organizations, associations, and
corporations must satisfy in order to receive a property tax exemption
under chapter 84.36 RCW.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:
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(a) "Department" means the department of revenue.

(b) "Inadvertent use" or "inadvertently used" means the use of
the property in a manner inconsistent with the purpose for which the
exemption is granted through carelessness, lack of attention, lack of
knowledge, mistake, surprise, or neglect.

(c) "Maintenance and operation expenses" means items of expense
allowed under generally accepted accounting principles to maintain and
operate the loaned or rented portion of the exempt property.

(d) "Revenue" means income received from the loan or rental of
exempt property when the income exceeds the amount of maintenance and
operation expenses attributable to the portion of the property loaned
or rented.

(e) "Personal service contract" means a contract between a non-
profit organization, association, or corporation and an independent
contractor under which the independent contractor provides a service
on the organization's, association's, or corporation's tax exempt
property. (See example ((eemtained)) in subsection (5) (c¢) of this
rule.)

(3) Examples. This rule includes examples that identify a set of
facts and then state a conclusion. These examples should only be used
as a general guide. The department will evaluate each case on its par-
ticular facts and circumstances.

(4) Applicability of this rule. This rule does not apply to ex-
emptions granted to:

(a) Public burying grounds or cemeteries under RCW 84.36.020;

(b) Churches, parsonages, convents, and church grounds under RCW
84.36.020;

(c) Administrative offices of nonprofit recognized religious or-
ganizations under RCW 84.36.032;

(d) Nonprofit homeownership development entities under RCW
84.36.049;

(e) Water distribution property owned by a nonprofit corporation
or cooperative association under RCW 84.36.250;

(f) Nonprofit fair associations under RCW 84.36.480(2); or

(g) Multipurpose senior citizen centers under RCW 84.36.670.

(5) Exclusive use. Exempt property must be exclusively used for
the actual operation of the activity for which the nonprofit organiza-
tion, association, corporation, hospital established under chapter
36.62 RCW, or public hospital district established under chapter 70.44
RCW, received the property tax exemption unless the authorizing stat-
ute states otherwise. The property exempted from taxation must not ex-
ceed an area reasonably necessary to facilitate the exempt purpose.

(a) Loan or rental of exempt property. As a general rule, the
loan or rental of exempt property does not make it taxable if:

(1) The rents or donations received for the use of the property
are reasonable and do not exceed the maintenance and operation expen-
ses attributable to the portion of the property loaned or rented; and

(ii) Except for the exemptions under RCW 84.36.030(4), 84.36.037,
84.36.050, and 84.36.060 (1) (a) and (b), the property would be exempt
from tax if owned by the organization to which it is loaned or rented.

(b) Fund-raising events. The use of exempt property for fund-
raising events conducted by an exempt organization, association, cor-
poration, hospital established under chapter 36.62 RCW, or public hos-
pital district established under chapter 70.44 RCW, does not Jjeopard-
ize the exemption if the fund-raising events are consistent with the
purposes for which the exemption was granted. The term "fund-raising"
means any revenue-raising event limited to less than five days in
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length that disburses ((fifty—onre)) 51 percent or more of the profits
realized from the event to the exempt nonprofit entity conducting the
fund-raising event.

(i) Example 1. A nonprofit social service agency holds an art
auction in the auditorium of its tax exempt facility to raise funds.
The event must be less than five days in length and ( (ff&y—ene)) 51
percent of the profits must be disbursed to the social service agency
because the fund-raising event is being held on exempt property.

(ii) Example 2. A nonprofit school has a magazine subscription
drive to raise funds and the subscriptions are being sold door-to-door
by students. There are no limitations on this fund-raising event be-
cause the subscription drive is not being held on exempt property.

(c) Personal service contract - Exempt programs. Programs provi-
ded under a personal service contract will not jeopardize the exemp-
tion if the following conditions are met:

(1) The program is compatible and consistent with the purposes of
the exempt organization, association, or corporation;

(ii) The exempt organization, association, or corporation main-
tains separate financial records as to all receipts and expenses rela-
ted to the program; and

(iii) A summary of all receipts and expenses of the program are
provided to the department upon request.

(iv) Example 3. A nonprofit school may decide to contract with a
provider to offer aerobic classes to promote general health and fit-
ness. All brochures and bulletins advertising these classes must show
that the school is sponsoring the classes. Under the terms of the con-
tract between the nonprofit school and the aerobics instructor, an in-
dependent contractor, the instructor must provide the classes for a
predetermined fee. All fees collected from the participants of the
classes must be received by the school; the school, in turn, will ab-
sorb all costs related to the classes.

(d) Personal service contract - Nonexempt programs. Programs pro-
vided under a personal service contract (i) that require the contrac-
tor to reimburse the nonprofit organization for program expenses, Or
(ii) in which the instructor is paid a fee based on the number of peo-
ple who attend the program will be viewed as a rental agreement and
will subject the property to property tax.

(e) Inadvertent use. An inadvertent use of the property in a man-
ner inconsistent with the purpose for which the exemption was granted
does not subject the property to tax if the inadvertent use is not
part of a pattern of use. A "pattern of use" is presumed when an inad-
vertent use is repeated in the same assessment year or in two or more
successive assessment years.

(6) No discrimination allowed. The exempt property and the serv-
ices offered must be available to all persons regardless of race, col-
or, national origin, or ancestry.

(7) Compliance with licensing or certification requirements. A
nonprofit entity, hospital established under chapter 36.62 RCW, or
public hospital district established under chapter 70.44 RCW seeking
or receiving a property tax exemption must comply with all applicable
licensing and certification requirements imposed by law or regulation.

(8) Property sold subject to an option to repurchase. Property
sold to a nonprofit entity, hospital established under chapter 36.62
RCW, or public hospital district established under chapter 70.44 RCW
with an option to be repurchased by the seller cannot qualify for an
exemption. This prohibition does not apply to:

(a) ILimited equity cooperatives as defined in RCW 84.36.675; or
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(b) Property sold to a nonprofit entity, as defined in RCW
84.36.560((+H)), by:

((#=r)) (i) A nonprofit as defined in RCW 84.36.800 that is ex-
empt from income tax under section 501 (c) of the federal Internal Rev-
enue Code;

((r)) (ii) A governmental entity established under RCW
35.21.660, 35.21.670, or 35.21.730;

((#er)) (iidi) A housing authority created under RCW 35.82.030;

((#e)) (iv) A housing authority meeting the definition of RCW
35.82.210 (2) (a); or

((#e¥)) (v) A housing authority established under RCW 35.82.300.

(9) Duty to produce financial records. ((fm—-exrder)) To determine
whether a nonprofit entity is entitled to receive a property tax ex-
emption under the provisions of chapter 84.36 RCW and before the ex-
emption is renewed each year, the entity claiming exemption must sub-
mit a signed statement made under oath, with the department. This
sworn statement must include a declaration that the income, receipts,
and donations of the entity seeking the exemption have been used to
pay the actual expenses incurred to maintain and operate the exempt
facility or for its capital expenditures and to no other purpose. It
must also include a statement listing the receipts and disbursements
of the organization, association, or corporation. This statement must
be made on a form prescribed and furnished by the department.

(a) The provisions of this subsection do not apply to an entity
either applying for or receiving an exemption under RCW 84.36.020
((exr)), 84.36.030, or 84.36.049.

(b) This signed statement must be submitted on or before March
31st each year by any entity currently receiving a tax exemption. If
this statement is not received on or before March 31st, the department
will remove the tax exemption from the property. However, the depart-
ment will allow a reasonable extension of time for filing if the ex-
empt entity has submitted a written request for an extension on or be-
fore the required filing date and for good cause.

(10) Caretaker's residence. If a nonprofit entity, hospital es-
tablished under chapter 36.62 RCW, or public hospital district estab-
lished under chapter 70.44 RCW exempt from property tax under chapter
84.36 RCW employs a caretaker to provide either security or mainte-
nance services and the caretaker's residence is located on exempt
property, the residence may qualify for exemption if the following
conditions are met:

(a) The caretaker's duties include regular surveillance, patrol-
ling the exempt property, and routine maintenance services;

(b) The nonprofit entity, hospital established under chapter
36.62 RCW, or the public hospital district established under chapter
70.44 RCW demonstrates the need for a caretaker at the facility;

(c) The size of the residence is reasonable and appropriate in
light of the caretaker's duties and the size of the exempt property;
and

(d) The caretaker receives the use of the residence as part of
his or her compensation and does not pay rent. Reimbursement of utili-
ty expenses created by the caretaker's presence is not considered
rent.

(11) Nonexempt uses of property. The use of property exempt under
this chapter, other than as specifically authorized by this chapter,
nullifies the exemption otherwise available for the property for the
assessment year. However, the exemption is not nullified by the use of
the property by any individual, group, or entity, where such use is
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not otherwise authorized by this chapter, for not more than ((£f£i£f&y))
50 days in each calendar year, and the property is not used for pecu-

niary gain or to promote business activities for more than ((fifteen))
15 of the ((£+£ty)) 50 days in each calendar year. The ((ffey—and
fifteen—eay)) 50 and 15-day limitations do not include days for setup

and takedown activities that take place immediately preceding or fol-
lowing a meeting or other event. If these requirements are not met,
the exemption is removed for the affected portion of the property for
that assessment year.

(12) Farmers markets. The 50 and 15-day limitations in subsection
(11) of this rule do not apply to exempt property under RCW 84.36.037
if the property is used for activities related to a qualifving farmers
market, for up to 53 days each calendar year, and all income received
from the rental or use of the exempt property is used for capital im-
provements to the exempt property, maintenance and operation of the
exempt property, or exempt purposes. For purposes of this rule, "farm-
ers market" has the same meaning as "qualifying farmers market" as de-
fined in RCW 66.24.170.

(13) Segregation of nonqualifying property. Any portion of exempt
property not meeting the qualifications of this rule will lose its ex-—
empt status. Nonqualifying property must be segregated from property
used for exempt purposes. For example, if a portion of a building
owned by a nonprofit hospital is rented to a sandwich shop, this por-
tion of the hospital must be segregated from the remainder of the
building that is being used for exempt hospital purposes. The portion
of the building rented to the sandwich shop is subject to property
tax.

[Statutory Authority: RCW 84.08.010, 84.08.070, 84.36.389, 84.52.0502,
and 84.55.060. WSR 18-04-006, § 458-16-165, filed 1/25/18, effective
2/25/18. Statutory Authority: RCW 84.08.010, 84.08.070, 84.08.080,
84.36.389, and 84.36.865. WSR 15-07-021, § 458-16-165, filed 3/10/15,
effective 4/10/15. Statutory Authority: RCW 84.36.865, 84.36.040,
84.36.042, 84.36.045, 84.36.046, 84.36.050, 84.36.385, 84.36.560,
84.36.570, 84.36.800, 84.36.805, 84.36.810, 84.36.815, 84.36.820,
84.36.825, 84.36.830, 84.36.833, 84.36.840, 84.36.850, and 84.40.350
through 84.40.390. WSR 02-02-009, § 458-16-165, filed 12/20/01, effec-
tive 1/20/02. Statutory Authority: RCW 84.36.865, 84.36.037,
84.36.805, 84.36.815, 84.36.825 and 84.36.840. WSR 98-18-006, §
458-16-165, filed 8/20/98, effective 9/20/98. Statutory Authority: RCW
84.08.010, 84.08.070 and chapter 84.36 RCW. WSR 94-07-008, §
458-16-165, filed 3/3/94, effective 4/3/94.]

AMENDATORY SECTION (Amending WSR 15-07-021, filed 3/10/15, effective
4/10/15)

WAC 458-16-190 Churches, parsonages and convents. (1) Introduc-
tion. This rule explains the property tax exemption available under
the provisions of RCW 84.36.020 to churches, parsonages, and convents.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:

(a) "Church purposes" means the use of real and personal property
owned by a nonprofit religious organization for religious worship or
related administrative, educational, eleemosynary, and social activi-
ties. This definition is to be broadly construed. The term "use" in-
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cludes real property owned by a nonprofit religious organization upon
which a church will be built.

(b) "Clergy person" means a person ordained or regularly licensed
for religious service and includes both male and female individuals.

(c) "Commercial" refers to an activity or enterprise that has
profit making as one of its primary purposes.

(d) "Convent" means a house or set of buildings occupied by a
community of clergy or nuns devoted to religious life under a superi-
or.

(e) "Eleemosynary" means charitable, including types of activi-
ties in which some social objective is served or general welfare is
advanced.

(f) "Owned" means owned in fee or by contract purchase.

(g) "Parsonage" means a residence, owned by a church, that is oc-
cupied by a clergy person designated for a particular congregation and
who holds regular services for that congregation.

(h) "Regular services" means religious services that are conduc-
ted on a routine and systematic basis at prearranged times, days, and
places. This term includes religious services that are conducted by a
visiting or circuit clergy person who may only hold services once a
month in a particular location if that person is scheduled to conduct
services on a routine and prearranged basis on the exempt property.

(1) "Unoccupied land™ means land that is undeveloped, unused, and
upon which no structures or improvements have been built.

(1) This land includes, but is not limited to, greenbelt, wet-
land, and other undeveloped areas contiguous to an exempt church, par-
sonage, or convent.

(ii) This land does not include parking lots, landscaped grounds,
or playing fields.

(3) Property exempt and extent of exemption. The church and the
ground upon which a church is or will be built, together with a par-
sonage, convent, structures and ground necessary for street access,
parking, light, ventilation, and buildings and improvements required
to maintain and safeguard the property owned by a nonprofit religious
organization and wholly used for church purposes will be exempt from
property taxation to the following extent:

(a) The exempt area must not exceed five acres of land, including
ground that is occupied and unoccupied. Occupied ground is ground cov-
ered by the church, parsonage, convent, structures and ground necessa-
ry for street access, parking, light, ventilation, and buildings and
improvements required for the maintenance and security of such proper-
ty.

(b) The unoccupied land included within this five-acre limitation
may not exceed one-third of an acre (((feuvrteen—thousand—Ffeourhun—
dred)) 14,400 square feet), unless additional unoccupied land is re-
quired to conform with state or local codes, zoning, or licensing re-
guirements.

(4) Noncontiguous property. A parsonage or convent may qualify
for exemption even if located on land that is not contiguous to the
church property; however, the five acre limitation still applies, as
does the limitation described in subsection (3) (b) of this rule with
respect to unoccupied land.

(5) Exemption of caretaker's residence. A caretaker's residence
located on church property may qualify for exemption if the following
conditions are met:

(a) The caretaker's duties include regular surveillance and pa-
trolling of the property;
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(b) The size of the residence is reasonable and appropriate in
light of the caretaker's duties and the size of the exempt property;

(c) The caretaker is required to provide either security or main-
tenance service described as follows:

(1) Security of the premises is provided by the caretaker, not
merely by his or her presence, but by regular surveillance and patrol-
ling of the grounds, locking gates if necessary, and generally acting
in a manner to ensure the security of the property; or

(ii) Maintenance service 1is provided on a daily basis to open and
close the premises, activate or shut down environmental systems, and
provide other maintenance and custodial services necessary for the ef-
fective operation and utilization of the facilities; and

(d) The caretaker receives the use of the residence as part of
his or her compensation and does not pay rent. Reimbursement of util-
ities expenses created by the caretaker's presence will not be consid-
ered as rent.

(6) Property not used for church purposes. Except as provided in
this rule, when property is not used for church purposes, the exemp-
tion is lost. If a portion of the exempt property is used for commer-
cial rather than church purposes, that portion must be segregated and
taxed whether or not the proceeds received by the church from the com-
mercial use are applied to church purposes.

(7) Loan, rental, or use of exempt property. If the rental income
or donations, if any, are reasonable and do not exceed the maintenance
and operation expenses attributable to the portion of the property be-
ing loaned or rented, the tax exempt status of any property exempt un-
der this rule will not be affected by:

(a) The loan or rental to a nonprofit organlzatlon, association,
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(b) The rental or use of the property by any individual, group,
or entity, where such rental or use is not otherwise authorized by
this rule, for not more than ((f£i+fty)) 50 days in each calendar year,
and the property is not used for pecuniary gain or to promote business
activities for more than ((fifteern)) 15 of the ((££f£y)) 50 days in
each calendar year. The ((fiftyand—fifteen—day)) 50 and 15-day limi-
tations do not include days for setup and takedown activities preced-
ing or following a meeting or event; ((e¥))

(c) The rental or use of the property by anyv individual, group,
or entity, to conduct activities related to a gqualifyving farmers mar-
ket for up to 53 days each calendar year. The 15-day and 50-day limi-
tations provided in (b) of this subsection do not apply to the use of
the property for pecuniary gain or for business activities if the
property is used for activities related to a gqualifyving farmers mar-
ket, and all income received from the rental or use of the exempt
property is used for capital improvements to the exempt property,
maintenance and operation of the exempt property, or exempt purposes.
For purposes of this rule, "qualifving farmers market" has the same
meaning as "qualifving farmers market" as defined in RCW 66.24.170; or

(d) An inadvertent use of the property in a manner inconsistent
with the purpose for which the exemption was granted, if the inadver-
tent use is not part of a pattern of use. A pattern of use is presumed
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when an inadvertent use 1is repeated in the same assessment year or in
two or more successive assessment years.

(8) Fund-raising events. The use of exempt property for fund-
raising events sponsored by an exempt organization, association, or
corporation does not subject the property to taxation if the fund-
raising events are consistent with the purposes for which the exemp-
tion was granted. The term "fund-raising" means any revenue-raising
event limited to less than five days in length, that disburses ((£+f-
£y—ene)) 51 percent or more of the profits realized from the event to
the exempt nonprofit organization, association, or corporation that is
holding the fund-raising, and that takes place on exempt property.

(a) Example 1. An exempt nonprofit social service agency holds an
art auction in the church basement to raise funds. Since the fund-
raising event is being held on exempt property, the event must be less
than five days in length and ((fifty—ene)) 51 percent of the profits
must be disbursed to the social service agency.

(b) Example 2. ((Fhe—womern's)) A church's auxiliary ((ef—the
ehgreh)) has a candy sale to raise funds for the church's program to
provide meals to the homeless during which the candy is sold door-to-
door by members of the auxiliary. Since the candy sale is not being
held on the exempt property, the sale is not limited to five days in
duration nor do ((f+fty—erne)) 51 percent of the profits from this
fund-raising event have to be remitted to the church.

[Statutory Authority: RCW 84.08.010, 84.08.070, 84.08.080, 84.36.389,
and 84.36.865. WSR 15-07-021, § 458-16-190, filed 3/10/15, effective
4/10/15. Statutory Authority: RCW 84.08.010, 84.08.070 and chapter
84.36 RCW. WSR 94-07-008, § 458-16-190, filed 3/3/94, effective
4/3/94. Statutory Authority: RCW 84.36.865. WSR 82-22-060 (Order PT
82-8), § 458-16-190, filed 11/2/82; WSR 81-21-009 (Order PT 81-13), S
458-16-190, filed 10/8/81; Order PT 77-2, § 458-16-190, filed 5/23/77;
Order PT 76-2, § 458-16-190, filed 4/7/76. Formerly WAC 458-12-195.]

AMENDATORY SECTION (Amending WSR 16-16-005, filed 7/20/16, effective
8/20/16)

WAC 458-16-300 Public meeting hall—Public meeting place—Commun-
ity meeting hall. (1) Introduction. This rule explains the property
tax exemption available under the provisions of RCW 84.36.037 for real
and personal property owned by a nonprofit organization, association,
or corporation and used exclusively as a public meeting hall, public
meeting place, or community meeting hall.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:

(a) "Affiliate" means an association, organization, or corpora-
tion that is a branch, unit, chapter, or appendant body of the proper-
ty owner.

(b) "Property" means real or personal property owned by a non-
profit organization, association, or corporation.
(c) "Public gathering" means a meeting or event in which attend-

ance is not limited or restricted to only members of the organization,
association, or corporation that owns the property or members of an
affiliate. Refer to subsection (4) of this rule for examples of public
gatherings.
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(3) Exemption. Real and personal property owned by a nonprofit
organization, association, or corporation and used exclusively as a
public assembly hall, public meeting place, or community meeting hall
will be exempt from taxation under the following conditions:

(a) Exclusive use. The property is used exclusively for public
gatherings and is available to any individual, organization, associa-
tion, or corporation that may desire to use or rent the property. Mem-
bership in the organization, association, or corporation that owns the
property or membership in an affiliate of the property owner cannot be
a requirement or condition for those persons desiring to rent or use
the property.

(1) Availability of property. To ensure the public is aware of
the availability of the property, the property owner must provide
written notification to the public that the property is available for
use or rental. This written notification may include, but is not limi-
ted to, advertising in community newsletters or websites, on facility
reader boards or signs, or in local newspapers. The property owner
must make substantial and actual efforts to ensure that the public
knows that the property is available for use or rental. Examples of
substantial and actual efforts by the owner to ensure public awareness
of the property availability can be found in subsection (4) of this
rule.

(ii) Qualifying use of property. In a calendar year, the total
number of hours used for public gatherings, as that term is defined in
this rule, held at the property must exceed the total number of hours
used for nonpublic gatherings held at the property, regardless of
whether the owner, the owner's affiliate, or renter, hosted or benefi-
ted from the public gathering.

(b) Exemption for real property - Area. The area of real property
exempt under this rule may not exceed one acre including the build-
ing(s), the land under the building(s), and any additional area needed
for parking.

(c) Statement of availability and fees required. The owner of the
property must prepare and make available upon request a schedule of
fees, a policy on the availability of the facility, and any restric-
tions on the use of the facility. The owner may impose conditions or
restrictions reasonably necessary to safeguard the property and to
comply with the purposes of this exemption.

(d) Annual summary required. The owner must provide the depart-
ment of revenue with a detailed summary containing the following in-
formation regarding the manner in which the exempt property was used
during the preceding year:

(1) The name of the person, organization, association, or corpo-
ration that used the property;

(ii) The date(s) on which the property was used;

(iii) The purpose for which the property was used;

(iv) Whether the meeting or event was a public gathering;

(v) The duration of the meeting or event;

(vi) The methods used to advertise the availability of the prop-
erty to the public;

(vii) The income derived from the rental of the property; and

(viii) The expenses incurred relating to the use of the property.

(4) Examples. Examples found in this rule identify a number of
facts and then state a conclusion. These examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all facts and circumstances.
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(a) Example 1. Prior to a member only meeting, a fraternal organ-
ization hosts a dinner at its facility that is open to nonmembers. The
fraternal organization advertised the dinner on its website and reader
board, which clearly conveyed the public could attend. The dinner and
the member only meeting are considered two separate events. The dinner
is considered a public gathering because nonmembers are allowed to at-
tend. However, the member only meeting following the dinner is not
considered a public gathering.

(b) Example 2. A ((beys)) youth organization hosts a spaghetti
feed at its facility to raise money for a camping trip. The organiza-
tion advertised the spaghetti feed in the local newspaper, which sta-
ted nonmembers are allowed to attend. The spaghetti feed is considered
a public gathering.

(c) Example 3. A ((egdrds)) youth organization has weekly club
meetings at its facility. The weekly meetings are advertised on the
organization's public website as being open for nonmembers to also at-
tend. The weekly club meetings are considered public gatherings.

(d) Example 4. A member only organization allows its public as-
sembly hall to be rented for weddings, receptions, reunions, funerals,
and other special events. The organization advertises the availability
of its facility for rental by the public in a community newsletter.
There are no restrictions on who can rent the hall, so these events
are considered public gatherings. However, if the ability to rent the
hall is based on membership in the owning organization or membership
in an affiliate of the owning organization, then the events would not
be considered public gatherings.

(e) Example 5. A garden club offers horticultural workshops for a
fee at its facility one day each month. The workshop is advertised in
the community newsletter as being open to anyone who wants to attend.
The workshops are considered public gatherings because members of the
public can attend, even if registration and/or payment are required.
Although a fee is charged, the monthly workshops offered by the garden
club do not count towards the ((fifteenday)) 1l5-day pecuniary gain
limitation described in subsection (5) (a) of this rule because the fee
only covers the materials and supplies necessary to conduct the work-
shop.

(f) Example 6. A member only organization rents a public assembly
hall for its monthly board meetings. The board meetings are not open
to the public. The organization that owns the facility advertises its
availability to the public in the local newspaper. The two organiza-
tions are not affiliated with each other. Although the monthly board
meetings are not open to the public, they are considered public gath-
erings for the purpose of this exemption because the rental of the fa-
cility is not being restricted to only members of the owning organiza-
tion or to members of affiliates of the owning organization.

(5) Use of property for pecuniary gain or to promote business ac-
tivities. If a public meeting hall, public meeting place, or community
meeting hall exempt under subsection (3) of this rule is used for pe-
cuniary gain or to promote business activities, the property tax ex-
emption will be lost. However, the exemption will not be lost if:

(a) The ((excmpt—property isusedFfor pecuniary gainor—+to—proe—

mote—busirness—activities fifteen days—er Jess—Fnan—assessment—year) )
rental or use of the property by any individual, group, or entity,
where such rental or use is not otherwise authorized by this rule, for
not more than 50 days in each calendar vear, and the property is not
used for pecuniary gain or to promote business activities for more

than 15 of the 50 days in each calendar vear. The 50 and 15-day limi-—
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tations do not include days for setup and takedown activities preced-
ing or following a meeting or event;

(b) The rental or use of the property by anyv individual, Jgroup,
or entity to conduct activities related to a qualifving farmers market
for up to 53 days each calendar yvear. The 15-day and 50-day limita-
tions provided in (a) of this subsection do not apply to the use of
the property for pecuniary gain or for business activities if the
property is used for activities related to a gualifyving farmers mar-
ket, and all income received from the rental or use of the exempt
property is used for capital improvements to the exempt property,
maintenance and operation of the exempt property, or exempt purposes.
For purposes of this rule, "qualifving farmers market" has the same
meaning as "qualifving farmers market" as defined in RCW 66.24.170;

(c) In a county with a population of less than ( (twenty—thotu—
sand)) 20,000 people, the exempt property is used to promote the fol-
lowing business activities: Dance lessons; art classes; or music les-
sons. The rental income or donations, if any, must be reasonable and
not exceed the maintenance and operation expenses attributable to the
portion of the property loaned or rented; or

B
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d) All income received from the rental or use of the exempt
property is used for capital improvements to the exempt property,
maintenance and operation expenses of the exempt property, or exempt
purposes.

(6) Additional requirements. Any nonprofit organization, associa-
tion, or corporation that applies for a property tax exemption under
this rule must also comply with the provisions of WAC 458-16-165. WAC
458-16-165 provides additional conditions and requirements that must
be satisfied to obtain a property tax exemption pursuant to RCW
84.36.037.

[Statutory Authority: RCW 84.08.010 and 84.36.865. WSR 16-16-005, §
458-16-300, filed 7/20/16, effective 8/20/16. Statutory Authority: RCW
84.36.865, RCW 84.36.037, 84.36.805, 84.36.815, 84.36.825 and
84.36.840. WSR 98-18-006, § 458-16-300, filed 8/20/98, effective
9/20/98. Statutory Authority: RCW 84.08.010, 84.08.070 and chapter
84.36 RCW. WSR 94-07-008, § 458-16-300, filed 3/3/94, effective
4/3/94. Statutory Authority: RCW 84.36.865. WSR 81-21-010 (Order PT
81-14), § 458-16-300, filed 10/8/81.]

AMENDATORY SECTION (Amending WSR 15-07-021, filed 3/10/15, effective
4/10/15)

WAC 458-16-310 Community celebration facilities. (1) Introduc-
tion. This rule explains the property tax exemption available under
the provisions of RCW 84.36.037 for real and personal property owned
by a nonprofit organization, association, or corporation and used pri-
marily for annual community celebration events.

(2) Definitions. For purposes of this rule, the following defini-
tions apply:
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(a) "Public gathering" has the same meaning as provided in WAC
458-16-300.

(b) "Property" has the same meaning as provided in WAC
458-16-300.

(3) Exemption. Real and personal property owned by a nonprofit
organization, association, or corporation and used primarily for annu-
al community celebration events may be exempt from taxation under the
following conditions:

(a) Exemption for real property - Area. The area of real property
to be exempt may not exceed ( (ewemnty—rine)) 29 acres.

(b) Primary use. The property has been primarily used for annual
community celebration events for at least ((¥er)) 10 years.

(c) Essentially unimproved property. The property is essentially
unimproved except for restroom facilities and covered shelters. A
"covered shelter," for example, may consist of a covered area that is
not enclosed but allows some protection from the elements or it may
provide a sheltered eating area with or without a picnic table or out-
side grill, or both.

(d) Purpose. The purpose of the property is to provide a facility
for an annual community celebration.

(e) Statement of availability and fees required. The owner of the
property must prepare and make available upon request a schedule of
fees, a policy on the availability of the facility, and any restric-
tions on the use of the facility. The owner may impose conditions and
restrictions that are reasonably necessary to safeguard the property
and to promote the purposes of this exemption.

(f) Annual summary required. The owner must annually provide the
department of revenue with a detailed summary containing the following
information regarding the manner in which the exempt property was used
during the preceding year:

(1) The name of any person, organization, association, or corpo-
ration that used the property;

(ii) The date(s) on which the property was used;

(iii) The purpose for which the property was used;

(iv) The income derived from the rental of the property; and

(v) The expenses incurred relating to the use of the property.

(4) Use of property for pecuniary gain or to promote business ac-
tivities. If a community celebration facility exempt under subsection
(3) of this rule is used for pecuniary gain or to promote business ac-
tivities, the property tax exemption will be lost. However, the exemp-
tion will not be lost if:

(a) The ((exempt—propertyis—used—Ffor peecurniary gain—or—to—pre—

mote—busirness—activities fifteen days—er Jess—Fnan—assessment—year) )
rental or use of the property by any individual, group, or entity,
where such rental or use is not otherwise authorized by this rule, for
not more than 50 days in each calendar yvear, and the property is not
used for pecuniary gain or to promote business activities for more
than 15 of the 50 days in each calendar year. The 50 and 15-day limi-
tations do not include days for setup and takedown activities preced-
ing or following a meeting or event;

(b) The rental or use of the property by anyv individual, group,
or entity, to conduct activities related to a gqualifving farmers mar-
ket for up to 53 days each calendar vyear. The 15-day and 50-day limi-
tations provided in (a) of this subsection do not apply to the use of
the property for pecuniary gain or for business activities if the
property is used for activities related to a gqualifyving farmers mar-
ket, and all income received from the rental or use of the exempt
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property is used for capital improvements to the exempt property,
maintenance and operation of the exempt property, or exempt purposes.
For purposes of this rule, "qualifying farmers market" has the same
meaning as "qualifying farmers market" as defined in RCW 66.24.170;

(c) In a county with a population of less than ( (twenty—thotu—
sand)) 20,000 people, the exempt property is used to promote the fol-
lowing business activities: Dance lessons; art classes; or music les-
sons. The rental income or donations, if any, must be reasonable and
not exceed the maintenance and operation expenses attributable to the
portion of the property loaned or rented; or
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(d) All income received from the rental or use of the exempt
property is used for capital improvements to the exempt property,
maintenance and operation expenses of the exempt property, or for ex-
empt purposes.

(5) Additional requirements. Any nonprofit organization, associa-
tion, or corporation that applies for a property tax exemption under
this rule must also comply with the provisions of WAC 458-16-165. WAC
458-16-165 provides additional conditions and requirements that must
be satisfied to obtain a property tax exemption pursuant to RCW
84.36.037.

[Statutory Authority: RCW 84.08.010, 84.08.070, 84.08.080, 84.36.389,
and 84.36.865. WSR 15-07-021, § 458-16-310, filed 3/10/15, effective
4/10/15. Statutory Authority: RCW 84.36.865, 84.36.037, 84.36.805,
84.36.815, 84.36.825 and 84.36.840. WSR 98-18-006, § 458-16-310, filed
8/20/98, effective 9/20/98. Statutory Authority: RCW 84.08.010,
84.08.070 and chapter 84.36 RCW. WSR 94-07-008, § 458-16-310, filed
3/3/94, effective 4/3/94. Statutory Authority: RCW 84.36.865. WSR
81-21-010 (Order PT 81-14), § 458-16-310, filed 10/8/81.]

AMENDATORY SECTION (Amending WSR 94-07-008, filed 3/3/94, effective
4/3/94)

WAC 458-16-330 Sheltered workshops for ((the—handicapped)) pe
sons with disabilities. (1) Introduction. This ((seetiern)) rule ex-

plains the property tax exemption available under the provisions of
RCW 84.36.350 ((£e)) for real and personal property owned by a non-
profit organization, association, or corporation and used in operating
a sheltered workshop for ((handiecapped)) persons with disabilities.

(2) Definitions. For purposes of this ((seetiern)) rule, the fol-
lowing definitions apply:

(a) " ((Hopdieapped)) Person with disabilities™ means an individu-
al who is physically, mentally, or developmentally disabled. For pur-
poses of this ((seetiern)) rule, a person who engages in substance

abuse, either drug or alcohol, ((abuse¥)) is considered physically
disabled.

(b) "Sheltered workshop" means a facility, or ((a&&y¥)) portion
((Ehereof)) of a facility, operated by a nonprofit organization, asso-
ciation, or corporation where business activities are carried on and
whose primary purpose is:
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(1) To provide gainful employment or rehabilitative services to
( (Ehe—hondiecapped)) persons with disabilities as an interim step in
the rehabilitation process to individuals who cannot be readily absor-
bed into the competitive labor market or during such time as employ-
ment opportunities for them in the competitive labor market do not ex-
ist; or

(ii) To provide evaluation and work adjustment services to
( (hrandiecapped—andividualts)) persons with disabilities.

(c) "Property" means real or personal property owned and used by
a nonprofit organization, association, or corporation in operating a
sheltered workshop for ((handiecapped)) persons with disabilities.

(d) "Commercial" refers to an activity or enterprise that has
profit making as its primary purpose.

(3) Exemption. The real or personal property owned and used by a
nonprofit organization, association, or corporation in connection with
the operation of a sheltered workshop for ((kandicapped)) persons with
disabilities and used primarily to manufacture and handle, sell, or
distribute goods constructed, processed, or repaired in a sheltered
workshop is exempt from ad valorem taxation.

(a) Inventory owned by a sheltered workshop is also exempt from
taxation if the inventory is for sale or lease by the sheltered work-
shop or the inventory is to be furnished under a contract of service.
For example, "inventory" includes, but is not limited to, raw materi-
als, work in process, and finished products.

(b) The primary use of any property exempt under this ((seetioern))
rule must be to provide training, gainful employment, or rehabilita-
tion services to persons who meet the definition of " ( (khandicapped))
person with disabilities"™ contained in subsection (2) of this ((see-
+4oen)) rule.

(c) Example. A sheltered workshop that teaches trade skills and
work habits to the blind so that trainees might enter the competitive
labor market may qualify for this exemption. This workshop may also
qualify i1f it provides training in recreational activities and living
skills, such as housekeeping and cooking.

(d) If any portion of the organization's, association's, or cor-
poration's property is used for a commercial purpose rather than for
an exempt purpose, that portion of the property must be segregated and
taxed.

(4) Cross reference to excise tax exemption. A nonprofit organi-
zation, association, or corporation that receives a property exemption
under RCW 84.36.350 may also be exempt from certain excise taxes. See
RCW 82.04.385 for more specific information.

(5) Additional requirements. Any organization, association, or
corporation that applies for a property tax exemption under this
((seetion)) rule must also comply with the provisions of WAC
458-16-165. Conditions under which nonprofit organizations, associa-
tions, or corporations may obtain a property tax exemption, that ex-
plains the additional ( (eemnditiems—and)) requirements necessary to ob-
tain a property tax exemption pursuant to RCW 84.36.350.

[Statutory Authority: RCW 84.08.010, 84.08.070 and chapter 84.36 RCW.
WSR 94-07-008, § 458-16-330, filed 3/3/94, effective 4/3/94.]
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WSR 22-20-093
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed October 4, 2022, 12:01 p.m.]

Title of Rule and Other Identifying Information: WAC 458-20-240
Manufacturer's new employee tax credits.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is updating WAC
458-20-240 due to changes from recent legislation in ESB 5800. The
changes include adoption of the statutory expiration period for unused
credits, minor grammatical changes, and updating department contact
information.

Reasons Supporting Proposal: The update is to conform the rule to
ESB 5800, which passed during the 2022 legislative session.

Statutory Authority for Adoption: RCW 82.01.060 and 82.32.300.

Statute Being Implemented: Chapter 82.62 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Justin More-
house, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1533; Implemen-
tation and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tum-
water, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Corrects typographical errors, make address or name changes, or
clarify language of a rule without changing its effect.

Content is explicitly and specifically dictated by statute.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process 1is
appropriate for this rule update because the department is incorporat-
ing changes resulting from 2022 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Justin More-
house, Department of Revenue, P.0O. Box 47453, Olympia, WA 98504-7453,
phone 360-534-1533, fax 360-534-1606, email JustinM@dor.wa.gov, AND
RECEIVED BY December 5, 2022.

October 4, 2022
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 16-12-075, filed 5/27/16, effective
6/27/16)

WAC 458-20-240 Manufacturer's new employee tax credits—Applica-
tions filed after June 30, 2010. (1) Introduction. Chapter 82.62 RCW
provides business and occupation (B&0O) tax credits to certain persons
engaged in manufacturing and research and development activities.
These credits are intended to stimulate the economy by creating em-
ployment opportunities in specific rural counties and community empow-
erment zones of this state. The credits are as much as $4,000 per
qualified employment position. This rule explains the eligibility re-
quirements and application procedures for this program. It is impor-
tant to note that an application for the tax credits must be submitted
to the department of revenue (department) within ((adretsy)) 90 consec-
utive days after the first qualified employment position is filled.
See subsection (6) of this rule for additional information regarding
this application requirement.

(2) Who is eligible for these tax credits? Subject to certain
qualifications, an applicant (person applying for a tax credit under
chapter 82.62 RCW) who is engaged in an eligible business project is
entitled to the tax credits provided by chapter 82.62 RCW.

(a) What is an eligible business project? An "eligible business
project" means:

(i) Manufacturing, commercial testing, or research and develop-
ment activities conducted by an applicant;

(ii) In an eligible area at a specific facility;

(iii) Where employment increases as described under subsection
(3) of this rule; and

(iv) Does not include any portion of a business project undertak-
en by a light and power business or any portion of a business project
creating employment positions outside an eligible area.

To be considered an "eligible business project," the applicant's
number of average full-time qualified employment positions at the spe-
cific facility must increase by ((f+fteer)) 15 percent in the four
consecutive full calendar quarters after the calendar quarter during
which the first qualified employment position is filled. Subsection
(4) of this rule explains how to determine whether this threshold is
satisfied.

New businesses meeting all requirement of the program, whether
new to Washington or newly formed, are eligible for all qualified em-
ployment positions filled during the four consecutive full calendar
quarters immediately preceding the quarter during which the first
qualified employment position is filled.

(b) What is an eligible area? An "eligible area" is:

(i) A rural county, which is a county with fewer than ((ere—hun-—
dred)) 100 persons per square mile or, a county smaller than ((&we

hundred—twenty—£fiwe)) 225 square miles, as determined annually by the
office of financial management and published by the department effec-

tive for the period of July 1lst through June 30th (see RCW 82.14.370);
or

(ii) A community empowerment zone (CEZ). CEZ means an area meet-
ing the requirements of RCW 43.31C.020 and officially designated by
the director of the department of commerce. For a business located in
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a CEZ, credit is only earned for those employees, who at the time of
hire, are residents of the CEZ in which the project is located.

(iii) How to determine whether an area is an eligible area. Rural
county designation information can be obtained from the office of fi-
nancial management internet website at www.ofm.wa.gov/pop/popden/
rural.asp. The department has instituted a geographic information sys-
tem (GIS), referred to as the Tax Rate Lookup Tool, to assist taxpay-
ers in determining taxing jurisdiction boundaries, local tax rates,
and a mapping and address lookup system to determine whether a specif-
ic address is within a CEZ. The system is available on the depart-
ment's internet website at dor.wa.gov.

(c) What are manufacturing and research and development activi-
ties?

(1) Manufacturing. "Manufacturing" has the meaning given in RCW
82.04.120. In addition, for the purposes of chapter 82.62 RCW, "manu-
facturing"” also includes the activities performed by research and de-
velopment laboratories and commercial testing laboratories.

(ii) Research and development. "Research and development" means
the development, refinement, testing, marketing, and commercialization
of a product, service, or process before commercial sales have begun,
but only when such activities are intended to ultimately result in the
production of a new, different, or useful substance or article of tan-
gible personal property for sale. "Commercial sales" does not include
sales of prototypes or sales for market testing if the total gross re-
ceipts from such sales of the product, service, or process do not ex-
ceed ((epe—mitlieondotltars)) $1,000,000.

(3) What are the hiring requirements? The average full-time
qualified employment positions at the specific facility will be at
least ((f£+fteen)) 15 percent greater in the four consecutive full cal-
endar quarters after the calendar quarter during which the first
qualified employment position is filled than the applicant's average
qualified employment positions at the same facility in the four con-
secutive full calendar quarters immediately preceding the calendar
quarter during which the first qualified employment position is fil-
led.

(a) What is a qualified employment position? A "qualified employ-
ment position”™ means a position filled by a permanent full-time em-
ployee employed at an eligible business project for four consecutive
full calendar gquarters. Once a full-time position is established and
filled it will continue to be considered "filled" even during periods
of vacancy, provided the cumulative period of any vacancies in that
position is not more than ((eme—hundred—twenty)) 120 days in the four
quarter period and the employer is training or actively recruiting a
permanent replacement, full-time employee for the position.

(b) What is a "permanent full-time employee"? A "permanent full-
time employee" is a position that is filled by an employee who satis-
fies any one of the following minimum thresholds:

(1) Works ( (¥khixrty—fiwve)) 35 hours per week for ((ffey—twe)) 52

consecutive weeks;

(ii) Works ( (fewr—hundred—fifty—Ffive)) 455 hours, excluding over-

time, each quarter for four consecutive quarters; or

(iii) Works ( (eme—thousandeight hundred—twenty)) 1,820 hours,
excluding overtime, during a period of ((&wetswe)) 12 consecutive
months.

(c) "Permanent full-time employee" - Seasonal operations. For ap-
plicants that regularly operate on a seasonal basis only and that em-
ploy more than ((£+f&y)) 50 percent of their employees to work on a
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seasonal basis, a "permanent full-time employee" is a permanent full-
time employee as described above or an employee(s) that works the
equivalent amount of hours on a seasonal basis.

(4) How to determine if the ((fifteen)) 15 percent employment in-
crease requirement is met. The credit is only available to applicants
who satisfy the ((fifteern)) 15 percent employment increase.

(a) Determining the ((£fifteen)) 15 percent increase. To determine
the projected number of permanent full-time qualified employment posi-
tions necessary to satisfy the ((fifteern)) 15 percent employment in-
crease requirement:

(1) Determine the average number of permanent full-time qualified
employment positions that existed at the facility during the four con-
secutive full calendar quarters immediately preceding the calendar
quarter for which the first qualified employment position is filled.

(ii) Multiply the average number of full-time positions from sub-
section (i) by .15 or ((£fifteen)) 15 percent. The resulting number
equals the number of new positions that must be filled to meet the
( (£5f£teen)) 15 percent increase. Numbers are rounded down to the near-
est whole number.

(b) When does hiring have to occur? All hiring increases must oc-
cur during the four consecutive full calendar quarters after the cal-
endar quarter during which the first qualified employment position is
filled for purposes of meeting the ((fi+fteern)) 15 percent threshold
test. Positions hired in the four consecutive full calendar quarters
prior to the first qualified employment position being filled are not
eligible for a credit but the positions are used as a base when calcu-
lating whether the ((£fifteen)) 15 percent threshold has been met.

(c) The department will assist applicants to determine their hir-
ing requirements. Accompanying the tax credit application is a work-
sheet to assist the applicant in determining if the ((f+fteern)) 15
percent qualified employment threshold is satisfied. Based upon the
information provided in the application, the department will advise
applicants of their minimum number of hiring needs for which credits
are being sought.

(d) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all of the facts and circumstances.

(i) ABC Company anticipates increasing employment at a manufac-
turing facility by an average of 15 full-time qualified employment po-
sitions for a total of 113 positions. The average number of full-time
qualified employment positions for the four consecutive full calendar
quarters immediately preceding the calendar quarter for which the
first qualified employment position is filled was 98. To qualify for
the tax credit program, the minimum average number of full-time quali-
fied employment positions required for the four consecutive full cal-
endar quarters after the calendar quarter for which the first quali-
fied positions is filled is 98 x .15 = 14.7 (rounding down to 14 posi-
tions). Therefore, ABC Company's plan to hire 15 full-time qualified
employees satisfies the 15% employment increase requirement.

(ii) ABC anticipates increasing employment positions at this same
manufacturing facility by an average of 15 additional full-time quali-
fied employment positions during the following four consecutive full
calendar quarters for a total of 128 positions. To qualify for the tax
credit program, the minimum average number of full-time qualified em-
ployment positions required for these four consecutive full calendar
quarters is 16 (113 x .15 = 16.95, rounding down to 16). Therefore,
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ABC Company's plan to hire 15 full-time qualified employees does not
satisfy the 15% employment increase requirement.

(5) Restriction against displacing existing jobs within Washing-
ton. The law provides that no recipient may use tax credits approved
under this program to decertify a union or to displace existing Jjobs
in any community of the state. Thus, the average expected increase of
employment positions at the specific facility for which application is
made must reflect a gross increase in the applicant's employment of
persons at all locations in this state. Transfers of personnel from
existing positions outside of an eligible area to new positions at the
specific facility within an eligible area will not be allowed for pur-
poses of approving tax credits. Also, layoffs or terminations of em-
ployment by the recipient at other locations in Washington but outside
an eligible area for the purpose of hiring new positions within an el-
igible area will result in the withdrawal of any credits taken or ap-
proved.

(6) Application procedures. A taxpayer must file an application
with and obtain approval from the department to receive tax credits
under this program. A new application must be submitted after each
group of four consecutive full calendar quarters that you project em-
ployment to increase over 15((%)) percent. RCW 82.62.020 requires that
application for the tax credits be filed within the first ((rimety))
90 days after the first qualified employment position is filled. Ap-
plications failing to satisfy this statutory requirement will be dis-
approved.

(a) How to obtain and file applications. ( (Apptieatier)) Rural
Area Application for New Employvee B&0O Tax Credit forms ((wiltdt—Pbe)) are
provided by the department ( (uper—reguest—either by —ealling
360-902—H1F5—-er—Froem)) at the department's internet website at
dor.wa.gov under the option for forms. The completed application may

be sent by fax ((te—360—586—0527+-eor maited—to—thefollowing addresss

e .
Washington—State Pepartment—of Revenue

P Oo—Box—47476

O ympia—WA—98504-7476)) or mail to the addresses provided in the

application form.

The U.S. Post Office postmark or fax date will be used as the
date of application.

(b) Confidentiality. Applications, reports, or any other informa-
tion received by the department in connection with this tax credit
program, except applications not approved by the department, are not
confidential and are subject to disclosure. All other taxpayer infor-
mation is subject to the confidentiality provisions in RCW 82.32.330.

(c) Department to act upon application within ((sixty)) 60 days.
The department will determine if the applicant qualifies for tax cred-
its on the basis of the information provided in the application and
will approve or disapprove the application within ((sixty)) 60 days.
If approved, the department will issue a credit approval ((mretiee))
letter containing the dollar amount of tax credits available for use
and the procedures for taking the credit. If disapproved, the depart-
ment will notify the applicant in writing of the specific reasons for
disapproval. The applicant may seek administrative review of the de-
partment's disapproval of an application by filing a petition for re-
view with the department. The petition must be filed within ( (£hixrty))
30 days from the date of notice of the disallowance pursuant to the
provisions of WAC 458-20-100 (Informal administrative reviews).
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(d) No adjustment of credit after approval. After an application
is approved and tax credits are granted, no upward adjustment of the
application will be made for the four calendar quarters for which the
application was approved.

(7) How much is the tax credit? The amount of tax credit is based
on the number of qualified employment positions created and the wages
and benefits paid to these qualified employees.

(a) How much tax credit may I claim for each qualified employment
position? The amount of tax credit that may be claimed for each posi-
tion created is as follows:

(1) Two thousand dollars for each qualified employment position
that pays ((ferty—thousanddettars)) $40,000 or less in wages and ben-
efits annually and is employed in an eligible business project; and

(ii) Four thousand dollars for each qualified employment position
that pays more than ((ferty—theusanddetlars)) $40,000 in wages and
benefits annually and is employed in an eligible business project.

(b) What qualifies as wages and benefits? For the purposes of
chapter 82.62 RCW, "wages" means compensation paid to an individual
for personal services, whether denominated as wages, salary, commis-
sion, bonus, or otherwise. "Benefits" means compensation not paid as
wages and includes Social Security, retirement, health care, life in-
surance, industrial insurance, unemployment compensation, wvacation,
holiday, sick leave, military leave, and jury duty. "Benefits" does
not include any amount reported as wages.

(8) How to claim approved credits. The recipients must take the
tax credits approved under this program on excise tax returns filed
using the department's ((Efite)) electronic filing system. These tax
credits may not exceed the B&O tax liability.

(a) When can credits be used? The credits cannot be used until
the department has approved the application. After approval, a recipi-
ent may use $2,000 or $4,000 of tax credit at the time it hires each
new employee, depending on the wage/benefit level of the position fil-
led.

(b) No refunds for unused credits. No tax refunds will be made
for any tax credits which exceed tax liability during the life of this
program. If tax credits derived from qualified hiring exceed the re-
cipients' business and occupation tax liability in any one calendar
year under this program, they may be carried forward to the next re-
porting period(s), until used or expired.

(c) Expiration of unused credits. Al]l unused credits earned by
the recipient expire on January 1lst of the year that is six vyears af-
ter the vyear in which the latest of any one of the following events
occurs:

(1) The department receives notice from the recipient or its rep-
resentative that the recipient has ceased engaging in business in the
state as those terms are defined in chapter 82.04 RCW;

(1i) The department closes the recipient's tax reporting account;

or

(iii) The filing with the department of the recipient's last re-
turn that claimed the credit.

(9) Report to be filed by recipient. A recipient of tax credits
under this program must complete and submit a report of employment ac-
tivities to substantiate that he or she has complied with the hiring
and retention requirements for approved credits. RCW 82.62.050. This
report must be filed with the department by the last day of the month
immediately following the end of the four consecutive full calendar

quarter period for which a credit is earned. Based upon this report,
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the department will verify that the recipient is entitled to the tax
credits approved by the department when the application was reviewed.
Rural Area Annual Report for New Employee B&0O Tax Credit forms are
provided by the department at the department's internet website
dor.wa.gov under the option for forms. The completed report may be

sent by fax ((¥e—3606-586—0527+-eormaited—to—thefollowing addresss

i .
Washington—State Pepartment—of Revenue

P Oo—Box—47476

O ympia;—WA—98504—-7476)) or mail to the addresses provided in the

report form.

The U.S. Post Office postmark or fax date will be used as the
date of filing.

(a) Verification of report. The department will use the same re-
port the recipient provides to the department of employment security,
which is known as the quarterly employment security report, to verify
the recipient's eligibility for tax credits. The recipient must main-
tain copies of the quarterly employment report for the four consecu-
tive full calendar quarters prior to the quarter for which the first
qualified employment position is filled, the five calendar quarters
for which the credits are claimed (this includes the quarter for which
the first qualified employment position is filled), and the four con-
secutive full calendar quarters following the hiring of persons to
fill the qualified employment positions. (The recipient does not have
to forward copies of the quarterly employment report to the department
each quarter.) The department may use other wage information provided
to the department by the department of employment security. The tax-
payer must provide additional information to the department, as the
department finds necessary to calculate and verify wage eligibility.

(b) Failure to file report. The law provides that if any recipi-
ent fails to submit a report or submits an inadequate report, the de-
partment may declare the amount of taxes for which credit has been
used to be immediately due and payable. An inadequate report is one
which fails to provide information necessary to confirm that the
requisite number of employment positions has been created and main-
tained for four consecutive full calendar guarters.

(10) What if the required number of positions is not created? The
law provides that if the department finds that a recipient is not eli-
gible for tax credits for any reason, other than failure to create the
required number of qualified employment positions, the amount of taxes
for which any credit has been used will be immediately due. No inter-
est or penalty will be assessed in such cases. However, if the depart-
ment finds that a recipient has failed to create the specified number
of qualified employment positions, the department will assess inter-
est, but not penalties, on the taxes against which the credit has been
used. This interest on the assessment is mandatory and will be as-
sessed at the statutory rate under RCW 82.32.050, retroactively to the
date the tax credit was used. The interest will accrue until the taxes
for which the credit was used are fully repaid. RCW 82.32.050. The in-
terest rates under RCW 82.32.050 can be obtained from the department's
website at dor.wa.gov or by calling the department's information cen-
ter at ((F—800—64+—7766)) 360-705-6705.

(11) Program thresholds. The department cannot approve any cred-
its that will cause the total credits approved to exceed ( (sevep—mii—
+Heon—five hundred—thousanddettars)) $7,500,000 in any fiscal year.
RCW 82.62.030. A "fiscal year" is the ((twetwve—mornth)) l1l2-month period
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of July 1st through June 30th. If all or part of an application for

credit is disallowed due to cap limitations, the disallowed portion

will be carried over for approval the next fiscal year. However, the
applicant's carryover into the next fiscal year is only permitted if
the total credits approved for the next fiscal year does not exceed

the cap for that fiscal year as of the date on which the department

has disallowed the application.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-12-075, §
458-20-240, filed 5/27/16, effective 6/27/16; WSR 15-15-033, §
458-20-240, filed 7/8/15, effective 8/8/15. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.08.0293, and 82.12.0293. WSR 10-23-035, §
458-20-240, filed 11/9/10, effective 12/10/10. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 05-01-079, § 458-20-240, filed
12/10/04, effective 1/10/05. Statutory Authority: RCW 82.32.300,
82.62.070 and chapter 82.62 RCW. WSR 01-17-069, § 458-20-240, filed
8/15/01, effective 9/15/01. Statutory Authority: RCW 82.32.300. WSR
88-17-047 (Order 88-5), § 458-20-240, filed 8/16/88; WSR 87-19-007
(Order ET 87-5), § 458-20-240, filed 9/8/87; WSR 86-14-019 (Order ET
86-13), § 458-20-240, filed 6/24/86; WSR 83-08-026 (Order ET 83-1), §
458-20-240, filed 3/30/83; Order ET 71-1, § 458-20-240, filed 7/22/71;
Order ET 70-3, § 458-20-240 (Rule 240), filed 5/29/70, effective
7/1/70.1
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WSR 22-20-103
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed October 4, 2022, 2:44 p.m.]

Title of Rule and Other Identifying Information: WAC 458-20-262
Retail sales and use tax exemptions for agricultural employee housing.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is updating WAC
458-20-262 to reflect the changes made to RCW 82.12.02685 and
82.08.02745 from 2021 and 2022 legislation.

Reasons Supporting Proposal: This is an expedited update to WAC
458-20-262 to reflect changes made to RCW 82.12.02685 from ESB 5800
from the 2022 legislative session and updates to RCW 82.08.02745 and
82.12.02685 from 2SSB 5396 from the 2021 legislative session.

Statutory Authority for Adoption: RCW 82.01.060, 82.32.300.

Statute Being Implemented: RCW 82.12.02685, 82.08.02745.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Nikki Bizzar-
ri, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1582; Implementa-
tion and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The revisions to the rule follow the
wording in corresponding statutory additions and revisions as a result
of 2021 and 2022 legislation. The rule does not contain any new inter-
pretations.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Nikki Biz-
zarri, Department of Revenue, P.0O. Box 47453, Tumwater, WA 98504,
phone 360-534-1582, fax 360-534-1606, email NikkiB@dor.wa.gov, AND RE-
CEIVED BY December 5, 2022.

October 4, 2022
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 08-14-017, filed 6/20/08, effective
7/21/08)

WAC 458-20-262 Retail sales and use tax exemptions for ((agri-
eultural-employee)) farmworker housing. (1) Introduction. RCW
82.08.02745 and 82.12.02685 provide a retail sales and use tax exemp-
tion for ((agriegttuorat—employee)) farmworker housing. This section
also explains the exemptions, who is entitled to the exemptions and
how to obtain an exemption certificate.

(2) Definitions. The following definitions apply throughout this
section.

" o " " "
(a) (( )) Farmworker" means ( (any—persen
i roandaoara Ao~ o Iz Ao v e~ Al o~ o n £ —~ ~ oo
Wi T - TITCO 10 b/ O U T 1T =) [ SV N Py =) L_U, A IO - CTT |\ N i - C1ITOUIT UJ., TT (_A.\jJ.J.
ol ] B I H AT H S I N, IR S 1N O IR B P R I SRR BT
NP2 U R H U U R Sy @ R By J.llb/J.U_Y - LT Ay TTTT - C I OUITT W I CTT CTT J.llb/J.U_Y - =) (_A.\jJ.J.k/\_AJ. C O 1T (&R
Hviey—REW—I8-30-061+06))) a single person, or all members of a house-

hold, whether such persons are related or not, if the combined house-
hold income earned from farm work is at least $3,000 per calendar
ear.

(b) "Farm work" means services relating to:

(i) Cultivating the soil, raising or harvesting, or catching,
netting, handling, planting, dryving, packing, grading, storing, or
preserving in its unmanufactured state any agricultural or agquacultur-
al commodity;

(ii) Delivering to storage, market, or a carrier for transporta-
tion to market or to processing any agricultural or agquacultural com-
modity; or

(iii) Working in a processing plant and directly handling agri-
cultural or agquacultural product.

(c) "Agricultural employer" means any person engaged in agricul-
tural activity, including the growing, producing, or harvesting of
farm or nursery products, or engaged in the forestation or reforesta-
tion of lands, which includes but is not limited to the planting,
transplanting, tubing, precommercial thinning, and thinning of trees
and seedlings, the clearing, piling and disposal of brush and slash,
the harvest of Christmas trees, and other related activities ((#)) as
defined in RCW 19.30.010((3)); and including any employver engaged in
agquaculture as defined in RCW 15.85.020.

( (er—"RAgriecutturat—employee)) (d) "Farmworker housing”" means all
facilities provided by an agricultural employer, housing authority,
local government, state or federal agency, nonprofit community or
neighborhood-based organization that is exempt from income tax under
section 501 (c) of the Internal Revenue Code of 1986 (26 U.S.C. sec.
501(c)), or for-profit provider of housing for housing ( (agriecuttorat
emproyees)) farmworkers on a year-round or seasonal basis, including
bathing, food handling, hand washing, laundry, and toilet facilities,
single-family and multifamily dwelling units and dormitories ( (+—are
iaetugdes) ) and including labor camps as defined under RCW
70.114A.110.

( (Eh + P oot

o 1 o T~ ~Ta =) 13 Er
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AOE mited—te)) (i) "Farmworker

14
P S -

housing” may include the following:
(A) Mobile homes, travel trailers, mobile bunkhouses, modular
homes, fabricated components of a house, and tents ((—Agricevttural—em—

proeyee)); and
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(B) Housing occupied by a household with at least one member who
is a farmworker; and

(C) Housing occupied by a farmworker on a seasonal basis, where
the housing is not used as farmworker housing for a portion of the
vear, such as when it is rented to the general public when not being
used for farmworker housing.

(ii) "Farmworker housing" does not include:

(A) Housing regularly provided on a commercial basis to the gen-

eral publlc((——AqfieH%%Hfa%—emp%eyee—heas&&g—dees—ﬁe%—iﬁe%ﬂde))z and
(B) Housing provided by a housing authority unless at least

((edghty)) 80 percent of the occupants are ((agrieuttorat—employees))
farmworkers whose adjusted income is less than ((££f&y)) 50 percent of
median family income, adjusted for household size, for the county
where the housing is provided; and

(C) Housing provided to farmworkers providing services related to
the growing, raising, or producing of cannabis.

((#e)) (e) "Person" means any individual, receiver, administra-
tor, executor, assignee, trustee in bankruptcy, trust, estate, firm,
copartnership, joint venture, club, company, joint stock company,
business trust, municipal corporation, political subdivision of the
state of Washington, corporation, limited liability company, associa-
tion, society, or any group of individuals acting as a unit, whether
mutual, cooperative, fraternal, nonprofit, or otherwise and the United
States or any instrumentality thereof. ((+4))RCW 82.04.030((¥)).

((#e¥)) [(f) "Agricultural land" has the same meaning as "farm and
agricultural ((amed—fa¥m)) land" in RCW 84.34.020(2).

(3) Retail sales and use tax exemptions for ((agrieultural-em-—
ployee)) farmworker housing. RCW 82.08.02745 and 82.12.02685, respec-
tively, provide retail sales tax and use tax exemptions for the pur-

chase, construction, and use of ( (agrievgtturat—emptoyee)) farmworker

(a) ((Fhe)) Retail sales tax levied under RCW 82.08.020 does not

apply to charges for labor and services rendered by any person in re-
spect to the constructing, repairing, decorating, or improving of new
or existing buildings or other structures, in which at least 50 per-
cent of housing units in the development are used as ((agrievttaradt

emptoyee)) farmworker housing((—Also—exempt—are satesof tangible

pPoraonnal vt g 4—'|n—-\4— bheocomaa v 2~ 0 4 Y e i £ + 1

ISAST SNSASS ¥ 1 2 Sy S mp O/ S A m chioc ottt omMC oA gTr et Tc— O —CoOmpontCIit—0O=T L_J.J.
bt 1 9 e~ LS +hh Ay ot N Ao B IR I IR ~C T —SE NN —S B 1 2 B —-N R ot o
oo rrOTrirgs O OTIITT StrHetTtHE =N T CTrotrng—ooc o T cCO—Tco—S r/L_J_\_/

fanks;—pump—houses;—eisteras;——and—driveways+) ), or to sales of tangi-

ble personal property that becomes an ingredient or component of the
buildings or other structures during the course of the constructing,
repairing, decorating, or improving the buildings or other structures.

(b) Use tax levied under RCW 82.12.020 does not apply to the use
of tangible personal property that becomes an ingredient or component
of buildings or other structures, in which at least 50 percent of the
housing units in the development are used as farmworker housing, dur-
ing the course of constructing, repairing, decorating, or improving
the buildings or other structures by any person.

(1) The use tax exemption for tangible personal property incorpo-
rated into buildings or other structures used as farmworker housing
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also applies to persons/consumers constructing these buildings or
structures for the federal government or county housing authorities.
See also WAC 458-20-17001 on government contracting.

(1i) An agricultural emplover claiming the exemption who retitles
a used mobile home or titles a new mobile home acquired from an out-
of-state seller must provide a completed exemption certificate to the
department of licensing or its agent to substantiate the exempt nature
of the home.

(c) Both exemptions require that farmworker housing provided on a
vear—-round basis only applies if that housing is built to the current
building code for single-family or multifamily dwellings according to
the state building code, chapter 19.27 RCW.

(d) Any farmworker housing built under this section must be used
according to this section for at least five consecutive vyears from the
date the housing is approved for occupancy.

(e) Neither of these exemptions apply to housing built for the
occupancy of an employer, family members of an employer, or persons
owning stock or shares in a farm partnership or corporation business.

(f) The exemption does not apply to housing built exclusively for
workers in the United States on an H-2A visa under the United States
citizenship and immigration services. If during any agricultural sea-
son in the qualifving five vears the housing is occupied by a farm-
worker who does not have an H-2A visa, then the housing will be con-
sidered not to be exclusively built for workers on an H-2A visa.

(g) The exemption is provided for all housing units in the devel-
opment and is available only if the buyer provides the seller with an
exemption certificate in a form and manner prescribed by the depart-
ment by rule.

(h) Examples of tangible personal property that may become ingre-
dients or components of buildings or other structures include, but are
not limited to, cement, lumber, nails, paint, and wallpaper.

(1) Appliances and furniture((+)) including, but not limited to,
stoves, refrigerators, bed frames, lamps and television sets, bolted
or strapped directly to the building or structure are considered com-
ponents of the building or structure. Additionally, appliances and
furniture bolted or strapped to another item that is bolted or strap-
ped directly to the building or structure (e.g., a television set bol-
ted to a refrigerator that is strapped to the structure) are consid-
ered components of the building or structure.

(ii) Items that are not bolted or strapped directly to the build-
ing or structure, or to another item similarly bolted or strapped, do
not qualify for this exemption. These items include, but are not limi-
ted to, kitchen utensils, mattresses, bedding, portable heating units,
and throw rugs. Stoves, refrigerators, bed frames, lamps and televi-
sion sets that are not bolted or strapped as discussed in (a) (i) of
this subsection, also do not qualify as components of the building or
structure.

(iii) Purchases of labor and transportation charges necessary to
move and set up mobile homes, mobile bunkhouses, and other property
and component parts as ((agriecuttorat—employee)) farmworker housing
are exempt ((ef)) from retail sales tax.

(iv) As a condition for exemption, the seller must take from the
buyer an exemption certificate completed by the buyer to document the
exempt nature of the sale. This requirement may be satisfied by using
the department of revenue's "Farmers' ((Retait)) Certificate for
Wholesale Purchases and Sales Tax Exemptions ((€ertifieate))" which
can be obtained through the following means:
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(A) From the department's internet site at http://dor.wa.gov;

(B) By calling taxpayer services at ((+—866—647F—7706))
360-705-6705; or

(C) By writing to:

Taxpayer Services

Washington State Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478

The seller may accept a legible fax or duplicate copy of an orig-
inal exemption certificate. In all cases, the exemption certificate
must be retained by the seller for a period of at least five years. An
exemption certificate may be provided for a single purchase or for
multiple purchases over a period of time. If the certificate is provi-
ded for multiple purchases over a period of time, the certificate is
valid for as long as the buyer and seller have a recurring business
relationship. A "recurring business relationship" means at least one
sale transaction within a period of ((&wedtwe)) 12 consecutive months.
RCW 82.08.050 (7) (c). Failure to comply with the provisions in this
section may result in a denial of the exemption and the agricultural
employer may be subject to use tax plus penalties and interest.
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(4) Requirement to remit payment of tax if ((agrieultural)) farm-
worker housing fails to continue to satisfy the conditions of exemp-

tion. ( (Fhe—eagricultural—empltoyee))

(a) Farmworker housing must be used for that purpose at least
five consecutive years from the date the housing is approved for occu-
pancy to retain the retail sales and use tax exemption. If this condi-
tion is not satisfied, the full amount of tax otherwise due ((shaldt
be)) is immediately due and payable together with interest, but not
penalties, from the date the housing ((is—appreoved—Ffor—oececupaney))

ceases to be used as farmworker housing until the date of payment.

(b) If at any time ((agrievttural—empltoyee)) farmworker housing
( (Ehat—Fs——rotJtecated—oen—oagriesttural—tand)) ceases to ((be—used—=s
agricuttural—employee—housing)) comply with the state's current build-
ing codes for single-family or multifamily dwellings, the full amount
of tax otherwise due ((shalt—be)) is immediately due and payable with
interest, but not penalties, from the date the housing ((eeased))

ceases to be used as ((agrievtturatl—emptoyee)) farmworker housing un-
til the date of payment.
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[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.08.02745 and
82.12.02685. WSR 08-14-017, § 458-20-262, filed 6/20/08, effective
7/21/08. Statutory Authority: RCW 82.32.300 and 82.08.02745. WSR
98-24-069, § 458-20-262, filed 11/30/98, effective 12/31/98.]
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WSR 22-20-104
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed October 4, 2022, 2:54 p.m.]

Title of Rule and Other Identifying Information: WAC 458-18-220
Refunds—Rate of interest, 458-30-262 Agricultural land valuation—In-
terest rate—Property tax component, and 458-30-590 Rates of inflation
—Publication—Interest rate—Calculation.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department proposes to amend:

. WAC 458-18-220 to provide the rate of interest for treasury bill
auction year 2022, which is used when refunding property taxes
paid in 2023, as required by RCW 84.69.100.

. WAC 458-30-262 to provide the interest rate and property tax com-
ponent used when valuing classified farm and agricultural land
during the 2023 assessment year, as required by RCW 84.34.065.

. WAC 458-30-590 to provide the rate of inflation published in
2022, which is used in calculating interest for deferred special
benefit assessments of land removed or withdrawn from classifica-
tion during 2023, as required by RCW 84.34.310.

Reasons Supporting Proposal: The department is specifically and
explicitly required by statute to annually update these rules to pro-
vide the information identified above.

Statutory Authority for Adoption: RCW 84.34.065, 84.34.141,
84.34.360, and 84.69.100.

Statute Being Implemented: RCW 84.34.055, 84.34.065, 84.34.141,
84.34.310, 84.34.360, 84.68.030, and 84.69.100.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Leslie Mullin,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1589; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Content is explicitly and specifically dictated by statute.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The department is required by Washing-
ton state statutes to annually update these rules.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
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OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Leslie Mul-
lin, Department of Revenue, P.O. Box 47453, Olympia, WA 98504-7453,
phone 360-534-1589, fax 360-534-1606, email LeslieMu@dor.wa.gov, AND
RECEIVED BY December 5, 2022.

October 4, 2022
Atif Aziz
Rules Coordinator

OTS-4133.1

AMENDATORY SECTION (Amending WSR 22-04-028, filed 1/24/22, effective
1/1/22)

WAC 458-18-220 Refunds—Rate of interest. (1) Introduction. In-
terest applies to refunds of taxes made pursuant to RCW 84.69.010
through 84.69.090 in accordance with RCW 84.69.100. Interest also ap-
plies to judgments entered in favor of the plaintiff pursuant to RCW
84.68.030.

(2) Calculation of interest rate. The interest rate is calculated
from the equivalent coupon issue yield of the average bill rate for
( (Ewenty—six—week)) 26-week treasury bills as determined at the first
bill market auction conducted after June 30th of the calendar year
preceding the date the taxes were paid.

(3) Interest rates. The following rates are applied to the amount
of the judgment or the amount of the refund, until paid:

Year tax Auction

paid Year Rate

1984 1983 9.29%
1985 1984 11.27%
1986 1985 7.36%
1987 1986 6.11%
1988 1987 5.95%
1989 1988 7.04%
1990 1989 8.05%
1991 1990 8.01%
1992 1991 5.98%
1993 1992 3.42%
1994 1993 3.19%
1995 1994 4.92%
1996 1995 5.71%
1997 1996 5.22%
1998 1997 5.14%
1999 1998 5.06%
2000 1999 4.96%
2001 2000 5.98%
2002 2001 3.50%
2003 2002 1.73%
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Year tax Auction

paid Year Rate
2004 2003 0.95%
2005 2004 1.73%
2006 2005 3.33%
2007 2006 5.09%
2008 2007 4.81%
2009 2008 2.14%
2010 2009 0.29%
2011 2010 0.21%
2012 2011 0.08%
2013 2012 0.15%
2014 2013 0.085%
2015 2014 0.060%
2016 2015 0.085%
2017 2016 0.340%
2018 2017 1.130%
2019 2018 2.085%
2020 2019 2.040%
2021 2020 0.165%
2022 2021 0.050%
2023 2022 2.50%

[Statutory Authority: RCW 84.34.065, 84.34.141, 84.34.360, and
84.69.100. WSR 22-04-028, § 458-18-220, filed 1/24/22, effective
1/1/22; WSR 21-01-210, § 458-18-220, filed 12/23/20, effective 1/1/21;
WSR 20-02-056, § 458-18-220, filed 12/24/19, effective 1/1/20; WSR

19-02-058, § 458-18-220, filed 12/27/18, effective 1/1/19; WSR
18-01-147, § 458-18-220, filed 12/20/17, effective 1/1/18; WSR
17-01-162, § 458-18-220, filed 12/21/16, effective 1/1/17; WSR
16-01-035, § 458-18-220, filed 12/9/15, effective 1/1/16; WSR
15-01-166, § 458-18-220, filed 12/23/14, effective 1/1/15; WSR
14-01-059, § 458-18-220, filed 12/13/13, effective 1/1/14; WSR
13-02-053, § 458-18-220, filed 12/26/12, effective 1/1/13; WSR
12-01-040, § 458-18-220, filed 12/13/11, effective 1/1/12. Statutory

Authority: RCW 84.69.100. WSR 11-02-017, § 458-18-220, filed 12/29/10,
effective 1/1/11; WSR 10-07-038, § 458-18-220, filed 3/10/10, effec-
tive 4/10/10; WSR 08-24-094, § 458-18-220, filed 12/2/08, effective
1/2/09; WSR 07-24-037, § 458-18-220, filed 11/30/07, effective
12/31/07; WSR 06-21-059, § 458-18-220, filed 10/16/06, effective
11/16/06; WSR 05-22-096, § 458-18-220, filed 11/1/05, effective
12/2/05; WSR 04-24-101, § 458-18-220, filed 12/1/04, effective 1/1/05;
WSR 03-24-014, § 458-18-220, filed 11/20/03, effective 12/21/03; WSR
02-23-081, § 458-18-220, filed 11/19/02, effective 12/20/02; WSR
02-03-039, § 458-18-220, filed 1/8/02, effective 2/8/02; WSR
00-24-106, § 458-18-220, filed 12/6/00, effective 12/31/00; WSR
99-24-033, § 458-18-220, filed 11/23/99, effective 12/24/99. Statutory
Authority: RCW 84.08.010, 84.08.070 and 84.69.100. WSR 99-01-066, §
458-18-220, filed 12/14/98, effective 1/1/99; WSR 98-01-177,
458-18-220, filed 12/23/97, effective 1/1/98; WSR 97-02-068,
458-18-220, filed 12/31/96, effective 1/1/97; WSR 96-01-093,
458-18-220, filed 12/19/95, effective 1/1/96; WSR 95-06-044,
458-18-220, filed 2/24/95, effective 3/27/95; WSR 94-05-063,

W W W W 1
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84.08.010 and 84.69.100.
effective 4/3/93;
tive 9/11/92;

8/11/91.

89-10-067
(Order PT 88-3),
84.69.100 as amended by 1987 ¢ 319 and 84.08.010(2).
(Order PT 87-7),

OTS-4132.

AMENDATORY SECTION

Washington State Register, Issue 22-20 WSR 22-20-104

filed 2/11/94, effective 3/14/94. Statutory Authority: RCW
WSR 93-06-096, § 458-18-220, filed 3/3/93,
WSR 92-17-027, § 458-18-220, filed 8/11/92, effec-
WSR 91-15-024, § 458-18-220, filed 7/11/91, effective
Statutory Authority: RCW 84.69.100 and 84.08.010(2). WSR
(Order PT 89-6), § 458-18-220, filed 5/3/89; WSR 88-07-003
§ 458-18-220, filed 3/3/88. Statutory Authority: RCW
WSR 87-19-141

§ 458-18-220, filed 9/23/87.]

1

(Amending WSR 22-04-028, filed 1/24/22, effective

1/1/22)

WAC
erty tax
rate and
farm and

(1)

(2)

458-30-262 Agricultural land valuation—Interest rate—Prop-

component. For assessment year ((2822)) 2023, the interest
the property tax component that are used to value classified
agricultural lands are as follows:

The interest
The property

rate is ((5+62)) 5.53 percent; and
tax component for each county is:

COUNTY PERCENT  COUNTY PERCENT
Adams ((25)) Lewis ((6:9%))
L19 0.93
Asotin ((F+5) Lincoln ((F+5)
L12 L10
Benton ((+99)) Mason ((+64))
1.06 0.98
Chelan ((6:99)) Okanogan ((+HH)
0.93 L3
Clallam ((+63)) Pacific ((19)
0.98 1.03
Clark ((+68)) Pend Oreille  ((8:98))
1.02 0.94
Columbia ((16)) Pierce ((22))
LIS L1l
Cowlitz ((6%) San Juan ((872)
0.99 0.71
Douglas () Skagit ((+06))
1.03 0.99
Ferry ((+-06)) Skamania ((+64))
0.96 1.01
Franklin ((6:99)) Snohomish ((8:9%)
0.89 0.93
Garfield ((25)) Spokane ((H?)
1.05 L3
Grant ((+10)) Stevens 0.91
1.03
Grays Harbor  ((+149)) Thurston ((+24))
1.08 L14
Island ((6:99)) Wahkiakum ((679))
091 0.74
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COUNTY PERCENT  COUNTY PERCENT
Jefferson ((6:99)) Walla Walla ((+24))
0.94 116
King ((61) Whatcom ((H=61)
0.95 0.94
Kitsap ((+62)) Whitman ((+42))
0.96 141
Kittitas ((6:94)) Yakima ((HH4))
0.86 1.09
Klickitat (6:99)
0.98

[Statutory Authority: RCW 84.34.065, 84.34.141, 84.34.360, and
84.69.100. WSR 22-04-028, § 458-30-262, filed 1/24/22, effective
1/1/22; WSR 21-01-210, § 458-30-262, filed 12/23/20, effective 1/1/21;
WSR 20-02-056, § 458-30-262, filed 12/24/19, effective 1/1/20; WSR

19-02-058, § 458-30-262, filed 12/27/18, effective 1/1/19; WSR
18-01-147, S 458-30-262, filed 12/20/17, effective 1/1/18; WSR
17-01-162, S 458-30-262, filed 12/21/16, effective 1/1/17; WSR
16-01-035, § 458-30-262, filed 12/9/15, effective 1/1/16; WSR
15-01-166, S 458-30-262, filed 12/23/14, effective 1/1/15; WSR
14-01-059, § 458-30-262, filed 12/13/13, effective 1/1/14; WSR
13-02-053, S 458-30-262, filed 12/26/12, effective 1/1/13; WSR
12-01-040, § 458-30-262, filed 12/13/11, effective 1/1/12. Statutory

Authority: RCW 84.34.065 and 84.34.141. WSR 11-02-015, § 458-30-262,
filed 12/29/10, effective 1/1/11. Statutory Authority: RCW 84.34.055
and 84.34.141. WSR 10-09-049, § 458-30-262, filed 4/15/10, effective
5/16/10. Statutory Authority: RCW 84.34.065 and 84.34.141. WSR

10-02-025, § 458-30-262, filed 12/29/09, effective 1/1/10; WSR
08-24-093, S 458-30-262, filed 12/2/08, effective 1/2/09; WSR
08-04-051, § 458-30-262, filed 1/31/08, effective 3/2/08; WSR
07-01-011, § 458-30-262, filed 12/7/06, effective 1/1/07; WSR
05-24-028, § 458-30-262, filed 11/30/05, effective 1/1/06; WSR
05-01-051, S 458-30-262, filed 12/7/04, effective 1/1/05; WSR
03-24-013, § 458-30-262, filed 11/20/03, effective 12/21/03; WSR
02-23-080, § 458-30-262, filed 11/19/02, effective 12/20/02; WSR
02-03-040, § 458-30-262, filed 1/8/02, effective 2/8/02. Statutory Au-

thority: RCW 84.34.065, 84.34.360. WSR 00-24-105, § 458-30-262, filed
12/6/00, effective 1/1/01; WSR 99-24-034, § 458-30-262, filed
11/23/99, effective 1/1/00. Statutory Authority: RCW 84.34.065,
84.34.360 and 84.08.010. WSR 99-01-067, § 458-30-262, filed 12/14/98,
effective 1/1/99. Statutory Authority: RCW 84.34.065, 84.34.141 and
84.08.010. WSR 98-01-178, § 458-30-262, filed 12/23/97, effective
1/1/98. Statutory Authority: RCW 84.34.065, 84.34.141, 84.08.010 and
84.34.070. WSR 97-02-066, § 458-30-262, filed 12/31/96, effective
1/1/97. Statutory Authority: RCW 84.34.065, 84.34.141, 84.08.010 and
84.34.070. WSR 96-01-095, § 458-30-262, filed 12/19/95, effective
1/1/96. Statutory Authority: RCW 84.34.065, 84.34.141, 84.08.010 and
84.08.070. WSR 95-09-041, § 458-30-262, filed 4/14/95, effective
5/15/95. Statutory Authority: RCW 84.08.010, 84.08.070 and 84.34.065.
WSR 94-05-062, § 458-30-262, filed 2/11/94, effective 3/14/94. Statu-
tory Authority: RCW 84.08.010 and 84.08.070. WSR 93-07-067, §
458-30-262, filed 3/17/93, effective 4/17/93; WSR 92-03-068, §
458-30-262, filed 1/14/92, effective 2/14/92; WSR 91-04-001, §
458-30-262, filed 1/24/91, effective 2/24/91; WSR 90-24-087, §
458-30-262, filed 12/5/90, effective 1/5/91. Statutory Authority: RCW

Certified on 10/13/2022 [ 139 ] WSR Issue 22-20 - Expedited



Washington State Register, Issue 22-20 WSR 22-20-104

84.08.010(2) and 84.34.141. WSR 90-02-080 (Order PT 90-1), §
458-30-262, filed 1/2/90, effective 2/2/90.]

AMENDATORY SECTION (Amending WSR 22-04-028, filed 1/24/22, effective
1/1/22)

WAC 458-30-590 Rate of inflation—Publication—Interest rate—
Calculation. (1) Introduction. This rule provides the rates of infla-
tion discussed in RCW 84.34.330 and WAC 458-30-550 Exemption—Removal
or withdrawal. It also explains the department of revenue's
(department) obligation to annually publish a rate of inflation and
the manner in which this rate is determined.

(2) General duty of department - Basis for inflation rate. Each
year the department determines and publishes a rule establishing an
annual rate of inflation. This rate of inflation is used in computing
the interest that is assessed when farm and agricultural or timber
land, which are exempt from special benefit assessments, is withdrawn
or removed from current use classification.

(a) The rate of inflation is based on the implicit price deflator
for personal consumption expenditures calculated by the United States
Department of Commerce. This rate is used to calculate the rate of in-
terest collected on exempt special benefit assessments.

(b) The rate is published by December 31st of each year and ap-
plies to all withdrawals or removals from the farm and agricultural or
timber land classifications that occur the following year.

(3) Assessment of rate of interest. An owner of classified farm
and agricultural or timber land is liable for interest on the exempt
special benefit assessment. Interest accrues from the date the local
improvement district is created until the land is withdrawn or removed
from classification. Interest accrues and 1s assessed in accordance
with WAC 458-30-550.

(a) Interest is assessed only for the time (years and months) the
land remains classified under RCW 84.34.020 (2) or (3).

(b) If the classified land is exempt from the special benefit as-
sessment for more than one year, the annual inflation rates are used
to calculate an average rate of interest. This average is determined
by adding the inflation rate for each year the classified land was ex-—
empt from the special benefit assessment after the local improvement
district was created. The sum of the inflation rates is then divided
by the number of years involved to determine the applicable rate of
interest.

(c) Example. A local improvement district for a domestic water
supply system was created in January 2010 and the owner used the stat-
utory exemption provided in RCW 84.34.320. On July 1, 2017, the land
was removed from the farm and agricultural classification. An average
interest rate was calculated using the inflation rates for 2010
through 2017. The owner was then notified of the amount of previously
exempt special benefit assessment, plus the average interest rate.

(4) Rates of inflation. The rates of inflation used to calculate
the interest as required by WAC 458-30-550 are as follows:

YEAR PERCENT YEAR PERCENT
1976 5.6 1977 6.5
1978 7.6 1979 11.3
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YEAR PERCENT YEAR PERCENT
1980 13.5 1981 10.3
1982 6.2 1983 3.2
1984 43 1985 3.5
1986 1.9 1987 3.7
1988 4.1 1989 4.8
1990 5.4 1991 4.2
1992 33 1993 2.7
1994 2.2 1995 23
1996 2.2 1997 2.1
1998 0.85 1999 1.42
2000 2.61 2001 1.89
2002 1.16 2003 1.84
2004 2.39 2005 2.54
2006 3.42 2007 2.08
2008 4.527 2009 -0.85 (negative)
2010 1.539 2011 2.755
2012 1.295 2013 1.314
2014 1.591 2015 0.251
2016 0.953 2017 1.553
2018 2.169 2019 1.396
2020 0.602 2021 3.860
2022 6.457

[Statutory Authority: RCW 84.34.065, 84.34.141, 84.34.360, and
84.69.100. WSR 22-04-028, § 458-30-590, filed 1/24/22, effective
1/1/22; WSR 21-01-210, § 458-30-590, filed 12/23/20, effective 1/1/21;
WSR 20-02-056, § 458-30-590, filed 12/24/19, effective 1/1/20; WSR

19-02-058, § 458-30-590, filed 12/27/18, effective 1/1/19; WSR
18-01-147, S 458-30-590, filed 12/20/17, effective 1/1/18; WSR
17-01-162, S 458-30-590, filed 12/21/16, effective 1/1/17; WSR
16-01-035, § 458-30-590, filed 12/9/15, effective 1/1/16; WSR
15-01-166, S 458-30-590, filed 12/23/14, effective 1/1/15; WSR
14-01-059, § 458-30-590, filed 12/13/13, effective 1/1/14; WSR
13-02-053, § 458-30-590, filed 12/26/12, effective 1/1/13; WSR
12-01-040, § 458-30-590, filed 12/13/11, effective 1/1/12. Statutory

Authority: RCW 84.34.360. WSR 11-02-016, § 458-30-590, filed 12/29/10,
effective 1/1/11; WSR 10-02-027, § 458-30-590, filed 12/29/09, effec-
tive 1/1/10; WSR 08-24-115, § 458-30-590, filed 12/3/08, effective
1/3/09; WSR 08-04-050, § 458-30-590, filed 1/31/08, effective 3/2/08.
Statutory Authority: RCW 84.34.360 and 84.34.310. WSR 07-01-012, §
458-30-590, filed 12/7/06, effective 1/1/07; WSR 05-24-119, §
458-30-590, filed 12/7/05, effective 1/1/06; WSR 05-01-052,
458-30-590, filed 12/7/04, effective 1/1/05; WSR 03-24-076,
458-30-590, filed 12/2/03, effective 1/2/04; WSR 02-24-058,
458-30-590, filed 12/3/02, effective 1/3/03; WSR 02-03-041,
458-30-590, filed 1/8/02, effective 2/8/02; WSR 00-24-107, §
458-30-590, filed 12/6/00, effective 1/1/01; WSR 99-24-035, §
458-30-590, filed 11/23/99, effective 12/24/99; WSR 99-01-068, §
458-30-590, filed 12/14/98, effective 1/1/99; WSR 98-01-179, §
458-30-590, filed 12/23/97, effective 1/1/98; WSR 97-02-067, §
458-30-590, filed 12/31/96, effective 1/1/97; WSR 96-01-094, §

W W W
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458-30-590, filed 12/19/95, effective 1/1/96; WSR 95-06-043, §
458-30-590, filed 2/24/95, effective 3/27/95. Statutory Authority: RCW
84.34.360. WSR 94-11-098, § 458-30-590, filed 5/17/94, effective
6/17/94; WSR 92-22-061, § 458-30-590, filed 10/29/92, effective
11/29/92. Statutory Authority: RCW 84.08.010 and 84.08.070. WSR
90-24-087, § 458-30-590, filed 12/5/90, effective 1/5/91. Statutory
Authority: Chapter 84.34 RCW and RCW 84.34.360. WSR 89-05-010 (Order
PT 89-3), § 458-30-590, filed 2/8/89. Statutory Authority: RCW
84.34.360. WSR 88-07-004 (Order PT 88-4), § 458-30-590, filed 3/3/88;
WSR 87-07-009 (Order PT 87-3), § 458-30-590, filed 3/10/87.]
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WSR 22-20-111
WITHDRAWAL OF
EXPEDITED RULE MAKING
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed October 5, 2022, 10:05 a.m.]

The department of labor and industries (L&I) is withdrawing the
CR-105 expedited rule making regarding prevailing wage ordinary main-
tenance filed on June 21, 2022, and published under WSR 22-13-152.

L&I is withdrawing the CR-105 pertaining to the definition of or-
dinary maintenance in WAC 296-127-010. There were no objections to the
use of expedited rule making. However, L&I received a request to amend
the proposed language in WAC 296-127-010 to mirror the exact language
stated in RCW 35.82.070(6), rather than having a reference to the
statute. A new CR-105 will be filed on October 5, 2022.

If you have any questions, please contact Tracy West, rules coor-
dinator, at 360-902-6954.

Tracy West
Rules Coordinator
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WSR 22-20-112
EXPEDITED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed October 5, 2022, 10:25 a.m.]

Title of Rule and Other Identifying Information: Definition of
ordinary maintenance. WAC 296-127-010 Definitions for chapter 296-127
WAC, Prevailing wage.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The legislature passed HB 1975 relating
to property management services provided to housing authority proper-
ties, amending RCW 35.82.070. HB 1975 specifies that certain revenues
collected by a property management services company from housing
project tenants, when used to pay for administrative operating and or-
dinary maintenance costs, are treated as private funds. HB 1975 also
includes a definition of what "ordinary maintenance" is specific to
housing authorities. The department of labor and industries (L&I) now
needs to include this language in WAC 296-127-010 to ensure the rule
definition of "ordinary maintenance”" 1is consistent with the definition
in statute.

Reasons Supporting Proposal: L&I must update the definition of
"ordinary maintenance" in WAC 296-127-010 to ensure the rule defini-
tion is consistent with the definition created in statute, in RCW
35.82.070, through the passage of HB 1975.

Statutory Authority for Adoption: Chapter 39.12 RCW.

Statute Being Implemented: HB 1975 (chapter 273, Laws of 2022).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Reasa L. Pear-
son, Tumwater, WA, 360-902-5331; Implementation and Enforcement: Jody
Robbins, Tumwater, WA, 360-902-5330.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process 1is Appropriate: Expedited rule making is appropriate
because HB 1975 has passed, and includes a definition of what "ordina-
ry maintenance" includes specific to housing authorities. L&I plans to
mirror the language in its rules (WAC 296-127-010).

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Reasa L.
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Pearson, L&I, Fraud Prevention and Labor Standards, Prevailing Wage,
P.0O. Box 44540, Olympia, WA 98504-4540, phone 360-902-5331, email
PrevailingWageRules@Lni.wa.gov, AND RECEIVED BY December 5, 2022.

October 5, 2022
Joel Sacks
Director

0TS-3890.2

AMENDATORY SECTION (Amending WSR 19-15-119, filed 7/23/19, effective
8/23/19)

WAC 296-127-010 Definitions for chapter 296-127 WAC. (1) "De-
partment" means the department of labor and industries.

(2) "Director" means the director of the department or his or her
duly authorized deputy or representative.

(3) "Industrial statistician" means the industrial statistician
of the department.

(4) "Assistant director" means the assistant director of the

fraud prevention and labor standards (FPLS) division or his or her du-
ly authorized deputy or representative.

(5) "Contractor" means:

(a) The prime contractor, and each and every subcontractor, re-
quired to be registered under chapter 18.27 RCW and/or licensed under
chapter 19.28 RCW, that performs any work on a public works project
site, and/or is required to pay industrial insurance premiums as a
construction company.

(b) Employers engaged in shipbuilding and ship repair, building
service maintenance, and any fabricator or manufacturer that produces
nonstandard items specifically for a public works project.

(c) Employers that contract with contractors or subcontractors
for the purpose of the production and/or delivery of materials pur-
suant to the terms of WAC 296-127-018.

(6) The term municipality shall include every city, county, town,
district, political subdivision, or other public agency thereof which
is authorized by law to require the execution of public work, except
drainage districts, diking districts, diking and drainage improvement
districts, drainage improvement districts, diking improvement dis-
tricts, consolidated diking and drainage improvement districts, con-
solidated drainage improvement districts, consolidated diking improve-
ment districts, irrigation districts, or any such other districts as
shall from time to time be authorized by law for the reclamation or
development of waste or undeveloped lands.

(7) (a) The term "public work" shall include:

(i) All work, construction, alteration, enlargement, improvement,
repair, and/or demolition that is executed by contract, purchase or-
der, or any other legal agreement and that is executed at the cost of
the state of Washington or of any municipality. The source of the
funding shall not determine the applicability of the statute, and may
include, but is not limited to, such sources as those payments made
through contracts with insurance companies on behalf of the insured
state or municipality;
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(ii) All work, construction, alteration, enlargement, improve-
ment, repair, and/or demolition which, by law, constitutes a lien or
charge on any property of the state or of a municipality;

(iii) All work, construction, alteration, repair, or improvement,
other than ordinary maintenance that the state or a municipality cau-
ses to be performed by a private party through a contract to rent,
lease, or purchase at least ((£ifty)) 50 percent of the project by one
or more state agencies or municipalities, pursuant to RCW 39.04.260;

(iv) Maintenance, except ordinary maintenance as defined by (b)
((H+3+>r)) (d4i) (A) and (B) of this subsection, when performed by con-
tract. Maintenance is defined as keeping existing facilities in good
usable, operational condition;

(v) Janitorial and building service maintenance as defined by WAC
296-127-023, when performed by contract, on public buildings and/or
assets; and

(vi) The fabrication and/or manufacture of nonstandard items pro-
duced by contract specifically for a public works project as defined
by (a) (i) through (v) of this subsection.

(b) The term "public work" shall not include:

(i) Work, construction, alteration, enlargement, improvement, re-
pair, demolition, and/or maintenance for which no wage or salary com-
pensation is paid, consistent with the requirements of RCW 35.21.278;
or

(ii) Ordinary maintenance.

(A) Ordinary maintenance is defined as maintenance work performed
by the regular employees of the state or any county, municipality, or
political subdivision created by its laws.

(B) For housing authorities when contracting with a property man-
agement services company for purposes of operating a housing project,
as defined in RCW 35.82.030. Rental and other project revenues collec-
ted by a property management services company from the housing proij-
ect's tenants and used to pay administrative operating and ordinary
maintenance costs incurred by the company under the terms of the con-
tract with the authority shall be treated as private funds, and any
resulting services as executed at the cost of the property management
services company and the housing project's tenants, until the net op-
erating revenues are distributed to the authority for its exclusive
use and control. For the purposes of this subsection, "ordinary main-
tenance" only includes: Routine repairs related to unit turnover work;
grounds and parking lot upkeep; and repairs and cleaning work needed
to keep a property in a clean, safe, sanitary, and rentable condition
that are customarily undertaken or administered by residential proper-
ty management services companies. "Ordinary maintenance" does not in-
clude repairs that would be considered replacement capital repairs or
scheduled regular maintenance work on plumbing, electrical, or HVAC/R
systems or their components.

(8) "Contract" means a contract, purchase order, or any other le-
gal agreement in writing for public work to be performed for a fixed
or determinable amount, which is duly awarded after advertisement and
competitive bid. A contract that is awarded from a small works roster,
or under the emergency provisions of state law, need not be adver-
tised.

(9) "Residential construction" means construction, alteration,
repair, improvement, or maintenance of single family dwellings, du-
plexes, apartments, condominiums, and other residential structures not
to exceed four stories in height, including basement, when used solely
as permanent residences. It does not include the utilities construc-
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