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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed January 6, 2023, 11:19 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-21-113.

Title of Rule and Other Identifying Information: WAC
388-101D-0065 Background check—General, 388-825-020 Definitions,
388-825-0571 What services am I eligible to receive from DDA if I am
under the age of 18, have been determined to meet DDA eligibility re-
quirements, and I am a subject of a state court dependency proceeding
pursuant to chapter 13.34 RCW or a similar proceeding in a tribal
court?, 388-825-058 What services does DDA authorize?, 388-825-0581
What programs does DDA authorize services under?, 388-825-059 How will
I know which paid services I will receive?, 388-825-067 What are med-
icaid state plan services?, 388-825-068 What medicaid state plan serv-
ices can DDA authorize?, 388-825-072 Where do I find information on
DDA's home and community-based services (HCBS), eligibility rules, and
definitions?, 388-825-073 What is a "state-only funded" service?,
388-825-074 Am I eligible for state-only funded services?, 388-825-079
If I am not on a DDD HCBS waiver, can I receive services that are
available through the DDD HCBS waivers with state-only funding?,
388-825-081 Can I receive state-only funded services that are not
available in a DDD HCBS waiver?, 388-825-082 What state-only funded
services may DDA authorize?, 388-825-120 When may I appeal a decision
made by the developmental disabilities administration?, 388-825-150
When may the department proceed to take action during my appeal?,
388-825-300 What is the purpose of WAC 388-825-300 through
388-825-400?, 388-825-305 Who is governed by WAC 388-825-305 through
388-825-400?, 388-825-310 What are the provider qualifications, re-
sponsibilities, and training requirements for a home care agency pro-
vider?, 388-825-315 What is your responsibility when you hire an indi-
vidual provider?, 388-825-325 What are the required skills and abili-
ties for individuals and agencies contracted to provide community
first choice services, medicaid personal care, respite care, or at-
tendant care services?, 388-825-330 What is required for agencies to
provide community first choice services, medicaid personal care, or
respite services?, 388-825-340 Can a provider deliver respite services
in the provider's home?, 388-825-375 When will the department deny
payment for services?, 388-825-385 When may the department terminate
an individual respite care, attendant care, or personal care provid-
er's contract?, 388-825-395 What are the client's rights if the de-
partment denies, terminates, or summarily suspends an individual's
contract to provide respite care, attendant care, or personal care?,
388-825-396 When does a home care agency have a right to an adminis-
trative hearing?, 388-825-600 What definitions apply to WAC
388-825-600 through 388-825-690 of this chapter?, 388-825-605 What
background check requirements apply to providers?, 388-825-610 Who
must have a background check and a background check renewal?,
388-825-615 What type of background check is required?, 388-825-620
How often must a background check be renewed?, 388-825-621 May a DDA-
contracted agency applicant or employee have access to clients before
the completion of the Washington state name and date of birth back-
ground checks?, 388-825-625 What happens if an individual receives a
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disqualifying background check result?, 388-825-630 What does the
background check cover?, 388-825-635 Who pays for the background
check?, 388-825-650 What does a character, competence, and suitability
review include?, 388-825-655 How will someone know if they have been
disqualified by the background check?, 388-825-660 May a provider ap-
peal DDA's decision to deny a contract or payment based on the results
of the background check?, 388-825-670 May a person receive a copy of
their criminal background check results?, and 388-845-1615 Who may be
qualified providers of respite care?

Hearing Location(s): On March 7, 2023, at 10:00 a.m., at Office
Building 2, Department of Social and Health Services (DSHS) Headquar-
ters, 1115 Washington [Street S.E.], Olympia, WA 98504. Public parking
at 11th and Jefferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or
virtually. Due to the COVID-19 pandemic, hearings are being held vir-
tually. Please see the DSHS website for the most current information.

Date of Intended Adoption: Not earlier than March 8, 2023.

Submit Written Comments to: DSHS Rules Coordinator, P.0O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6085, by 5:00 p.m. on March 7, 2023.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
rules consultant, phone 360-664-6036, fax 360-664-6036, TTY 711 relay
service, email tenczsaldshs.wa.gov, by 5:00 p.m. on February 21, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Amendments to WAC 388-101D-0065 replace
details about background checks in WAC 388-101D-0065 with cross-refer-
ences to chapter 388-113 and 388-825 WAC for consistency. Amendments
to chapter 388-825 WAC: Replace inaccurate cross-references; add, re-
move, and amend definitions; clarify service eligibility for state-on-
ly funded services, medicaid state plan services, and developmental
disabilities administration (DDA) services provided to children in
foster care; update rules about home care agencies and individual pro-
viders to align with chapters 388-71, 388-113, and 388-115 WAC; amend
appeal related rules; add exemptions allowable under statute for en-
rolled members of federally recognized Indian tribes; amend background
check rules, particularly those for residential habilitation center
(RHC) employees; and create comprehensive lists of DDA-authorized
services.

Reasons Supporting Proposal: Amendments to these rules are neces-
sary to: Align with the creation of the consumer-directed employer;
require new background check processes for RHC employees; align with
amendments to chapters 388-71, 388-113, and 388-115 WAC; and clarify
processes for hearings, authorize state-only funded services, and cor-
rect outdated language and broken cross-references.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 43.43.837, 71A.12.015, 71A.12.020,
71A.12.040, 71A.12.050, 71A.12.110, 71A.12.161, 43.20A.710.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, DDA, governmental.

Name of Agency Personnel Responsible for Drafting: Chantelle Di-
az, P.O. Box 45310, Olympia, WA 98504-5310, 360-407-1500; Implementa-
tion and Enforcement: Jaime Bond, P.O. Box 45310, Olympia, WA
98504-5310, 360-688-6204.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Chantelle
Diaz, P.0O. Box 45310, Olympia, WA 98504-5310, phone 360-407-1500, fax
360-407-0955, TTY 1-800-833-6388, email chantelle.diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(5).

Explanation of exemptions: The proposed amendments impose no
costs on small businesses; a small business economic impact statement
is not required.

Scope of exemption for rule proposal:

Is fully exempt.

January 4, 2023
Katherine I. Vasquez
Rules Coordinator

SHS-4911.8

AMENDATORY SECTION (Amending WSR 16-14-058, filed 6/30/16, effective
8/1/16)

WAC 388-101D-0065 Background check—General. (1) ( (Fhre—depart—
mert—is—authorized—+teo—econduwet)) A provider must follow background
( (eheeks)) check requirements under ((
ments—e£f)) this chapter and ((ef—ehapter)) chapters 388-113 and

388-825 WAC. ( (BPaekground—echeeksineludebut—arerotIimited—teo—an—ina—
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(2) Nothing in this chapter ((sheouvld—re—dnterpreted—as—reguir—
ing)) regquires the employment of a person against the better judgment

of the ((serviee)) proyider. ( (Far—eaddition—+to—chapter A2 RCEW

h e ad— b ROW [ O 0 RO/ 4 Q2N I
: : : :

[WSR 16-14-058, recodified as § 388-101D-0065, filed 6/30/16, effec-
tive 8/1/16. Statutory Authority: Chapter 71A.12 RCW. WSR 14-14-030, §
388-101-3245, filed 6/24/14, effective 7/25/14. Statutory Authority:
RCW 71A.12.030 and [71A.12].080. WSR 12-02-048, § 388-101-3245, filed
12/30/11, effective 1/30/12. Statutory Authority: RCW 71A.12.080,
chapter 74.39A RCW. WSR 10-16-084, § 388-101-3245, filed 7/30/10, ef-
fective 1/1/11.]
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AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-020 Definitions. "Adult day care" is a service ad-
ministered by DDA-contracted counties that provides a structured so-
cial program for adults.

"Authorization" means DDA approval of funding for a service as
identified in the ( (individuval—suppoerEt)) person-centered service plan
or evidence of payment for a service.

"Assistant secretary" means the assistant secretary of the devel-
opmental disabilities administration.

"Background check system" or "BCS" means an online system for
processing background checks.

"Consumer-directed employer" is a private entity that contracts
with the department to be the legal employver of individual providers
for purposes of performing administrative functions.

"Client" ((er—'"persen')) means a person who has a developmental
disability as defined in RCW 71A.10.020(3) who also has been deter-
mined eligible to receive services by the administration under chapter
71A.16 RCW. "Client" may also refer to a child with a functional need
for personal care services who does not have a developmental disabili-

ty.

"Community first choice" or "CFC" is a medicaid state plan pro-
gram defined in chapter 388-106 WAC.

"Department" means the department of social and health services
of the state of Washington.

"DDA" means the developmental disabilities administration ((+—a=r
admiaistration)) within the department of social and health services.

"Enhanced respite services" means respite care for DDA enrolled
children and youth, who meet specific criteria, in a DDA contracted
and licensed staffed residential setting.

"Family" means one or more of the following relatives ( (whe—tise

EEE-NEE — o v bhom 72+ 13111 P i Raoala+axrzna 20 ~T7224 ))- S
LTT CIT o CAITT TTOUTTT VVJ.L_LJ. CIT J.J.\jJ.L/J. |\ ITTCT e L LTIV [=] SN P AN P AW § . pouse
or registered domestic partner; natural, adoptive, or step((—))parent;

grandparent; child; stepchild; sibling; stepsibling; uncle; aunt;
first cousin; niece; or nephew.

"Individual provider" means an emplovee of a consumer-directed
employver who provides personal care or respite care services.

( (“ECF/IID" means—a facility ecertifiedas—an—+)) "Intermediate

care facility for individuals with intellectual disabilities" or "ICF/
ITD" means a facility certified ( (k%)) under ((EittreXEX—teo—preovide
Al S~ et o oot meanrnt oA ol ] e S A o P + 1 S [ I R PR I
\_AJ.LA\leU\_)J.\_), 1= A CTIIT T AT - T T 1T T CTOOCTITUIT =) J.VJ.&/ =) (v CITT LTITTO TV I A UT IS
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W I CTT LT C P S — o COUT T |\ R ERTUD I € B NV S S S G =) A LT TV IO (& = =rw) W I CTT - LT A8 AN I AW
+i+ons)) federal law to provide active treatment and rehabilitation
services
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"Medicaid" means the federal medical aid program under title XIX
of the Social Security Act that provides health care to eligible peo-
ple.

"Person-centered service plan" or "PCSP" is a document that iden-
tifies a client's goals and assessed health and welfare needs. The
PCSP also indicates the paid services and natural supports that will
help a client achieve their goals and address their assessed needs.

"Residential habilitation center" or "RHC" means a state-operated

fa01llty under RCW 71A.20.020 ( (eertified—toprovide FcF/IIbandfor

nirrad e £ ] + < 1lasxzal £ o vy o tgo
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huul (= ) )
spite care" means short-term intermittent care for DDA clients
((a—oexrdexr)) to provide relief for ((persenms)) people who normally
provide that care.

((" "
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"State-only funded services" means those services paid entirely
with state funds.

"State supplementary payment" or "SSP" is the state paid cash as-
sistance program for certain DDA-eligible ((SS¥)) clients.

"You" or "your" means the client.

[Statutory Authority: 2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-020, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030,
44.04.280, 2011 1st sp.s. ¢ 30 and further amended state law, and
chapter 71A.20 RCW. WSR 12-22-037, § 388-825-020, filed 11/1/12, ef-
fective 12/2/12. Statutory Authority: RCW 71A.12.030 and 71A.12.040.
WSR 10-02-101, § 388-825-020, filed 1/6/10, effective 2/6/10. Statuto-
ry Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Title 71A
RCW. WSR 08-11-072, § 388-825-020, filed 5/19/08, effective 6/19/08.
Statutory Authority: RCW 71A.12.030, 71A.10.020 and 2002 c 371. WSR
04-02-014, § 388-825-020, filed 12/29/03, effective 1/29/04. Statutory
Authority: RCW 71A.16.010, 71A.16.030, 71A.12.030, chapter 71A.20 RCW,
RCW 72.01.090, and 72.33.125. WSR 02-16-014, § 388-825-020, filed
7/25/02, effective 8/25/02. Statutory Authority: RCW 71A.12.030 and
71A.12.040. WSR 99-23-021, amended and recodified as § 388-825-020,
filed 11/9/99, effective 12/10/99. Statutory Authority: RCW
71A.12.030. WSR 99-04-071, § 275-27-020, filed 2/1/99, effective
3/4/99. Statutory Authority: RCW 74.12A.030 and 71A.16.030. WSR
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98-20-044, § 275-27-020, filed 9/30/98, effective 10/7/98. Statutory
Authority: RCW 71A.14.030 and 71A.16.020. WSR 92-09-115 (Order 3373),
§ 275-27-020, filed 4/21/92, effective 5/22/92. Statutory Authority:
RCW 71A.16.020. WSR 91-17-005 (Order 3230), § 275-27-020, filed
8/9/91, effective 9/9/91. Statutory Authority: RCW 71.20.070. WSR
89-06-049 (Order 2767), § 275-27-020, filed 2/28/89; WSR 84-15-058
(Order 2124), § 275-27-020, filed 7/18/84. Statutory Authority: RCW
72.01.090, 72.33.040, 72.33.125 and 72.33.165. WSR 78-04-033 (Order
1280), § 275-27-020, filed 3/16/78; Order 1143, § 275-27-020, filed
8/11/76.]

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate
amendments to existing rules. The rule published above varies from its predecessor in certain respects
not indicated by the use of these markings.

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-0571 What services am I eligible to receive from DDA
if I am under the age of ((eighteen)) 18, have been determined to meet
DDA eligibility requirements, and I am ((1ﬁ—a—depeadeaey—guard&aash&p
or—foster ecare with ehildren's administration)) a subiject of a state
court dependency proceeding pursuant to chapter 13.34 RCW or a similar
proceeding in a tribal court? Your services from DDA are limited to
CFC or medicaid personal care services and related case management if
you meet the programmatic eligibility for CFC or medicaid personal
care services as defined in chapters 388-106 and 388-71 WAC, and:

(1) You are under the age of eighteen;

(2) You have been determined to meet DDA eligibility require-
ments; and

e e e

(3) You are the subject of a state court dependency proceeding
pursuant to chapter 13.34 RCW or a similar proceeding in a tribal
court.

[Statutory Authority: 2014 c 139, 2014 ¢ 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-0571, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.10.015,
71A.12.020, 71A.12.030, and Title 71A RCW. WSR 08-11-072, §
388-825-0571, filed 5/19/08, effective 6/19/08.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-058 What services does DDA authorize? { (Fre—desart—
ment) ) ( ) DDA authorlzes the follow1nq pald services: ( (Ehreouvgh—pre—
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Assistive technology.

Attendant care.

Bed bug extermination.

Behavior support treatment team.

Caregiver management.

Child development services.

Child placing agency.

Community engagement.

Community inclusion.

Community transition or sustainability services.

Community/recreational activities.

=1 (il Pl SR (SR imp (O [ N (O (O (@18 (@20 V)

Copavs for medical and therapeutic services.

County services.

Crisis stabilization.

Durable medical eguipment.

Employment technical assistance add-on.

Environmental adaptations.

Equine therapy.

Excess medical costs not covered by another source.

=l (el (ON (>IF O (o]l O}y

Family and provider support.

<

Group supported employment.

=

Individual employment.

Music therapy.

Nonmedical egquipment.

Nurse consultation.

WSR 23-03-013

a)

Nurse delegation.

b)

Occupational therapy.

Overnight planned respite for adults.

Parent and sibling education.

Peer mentoring.

Personal emergency response system.

Personal care.

Person-centered plan facilitation.

Phyvsical therapy.

Plethysmograph.

Polygraph.

[l o ol [l [ (O [ B (NN (O TN (@I (@0 (VN |\ Sl P

Positive behavior support.

&

Private duty nursing.

Recreational opportunities.

Reentry community safetyv program.

Relief care.

Residential habilitation.

Respite.

Risk assessment.

Service animal services.

|t s Io 0|3

Skilled nursing.

<

Skills acguisition.

Specialized clothing.

Specialized evaluation and consultation.

Specialized habilitation.

Specialized habilitation—stabilization.

L b~ b~ b~ b~ I~ b~ ~ b~ b~ b~ b~ ~ I~ b~ b~ I~ b~ ~ b~ b~ b~ b~ b~ I~ b~ I~ I~ b~ b~ b~ b~ I~ b~ I~ I~ b~ I~ I~ b~ I~ b~ b~ b~ e~ e~ e~ e~~~ e~~~
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a)

(a) Specialized eguipment and supplies.
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(b) (b) (b) Specialized nutrition.

(c) (c) (¢) Speech therapy.

(d) (d) (d) Stabilization diversion bed.
(e) (e) (e) Staff and family consultation.
(£) (£) (£f) Staff and family consultation-stabilization.
(g) (g) (g) State supplementary payments.
(h) (h) (h) Supported parenting.

(1) (i) (i) Therapeutic adaptations.

(1) (1) (1) Training and counseling.

(k) (k) (k) Transition services.

(1) (1) (1) Transportation.

(m) (m) (m) Vehicle modifications.

(n) (n) (n) Wellness education.

(

2) This section does not include services directly provided by
the department.

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-058, filed 8/18/15, effective
9/18/15. Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030,
and Title 71A RCW. WSR 08-11-072, § 388-825-058, filed 5/19/08, effec-
tive 6/19/08.]

NEW SECTION

WAC 388-825-0581 What programs does DDA authorize services un-
der? DDA may authorize services under the following programs:
1) Medicaid state plan;
) Home and community-based services (HCBS) waiver;
) Roads to community living; and
) State-only funded services.
5) Participation in all DDA paid services is voluntary. Clients
or their legal representatives have the right to decline or terminate
services at any time.

W DN

(
(
(
(
(

[]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-059 How will I know which paid services I will re-
ceive? Your person-centered service plan ( (Airdividuat—support—ptan
+FSP))) identifies the services and the amount of service you can re-
ceive.

[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-059, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.10.015,
71A.12.020, 71A.12.030, and Title 71A RCW. WSR 08-11-072, §
388-825-059, filed 5/19/08, effective 6/19/08.]
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AMENDATORY SECTION (Amending WSR 08-11-072, filed 5/19/08, effective
6/19/08)

WAC 388-825-067 What are medicaid state plan services? (1) Med-
icaid state plan services are those services available to ((add—per-

SeRS) ) people ellglble for ( (meddeaid—under—+the—ecategeorically needy

qaifemeﬁ%s)) one of the follow1nq medlcald programs:
(a) The alternative benefits plan (ABP) medicaid;

(b) Categorically needy (CN) medicaid;

(

c) Medically needy (MN) medicaid; or
(d) Medical care services (MCS) programs (includes capacity-based

and aged, blind, and disabled medical care services), as described in
WAC 182-508-0005.
(2) To receive the service, you must be assessed by ((BPSHS)) DDA

to have an unmet need for the service and meet the eligibility crite-

ria for the program. ((SeeWAC—388—825—068—Ffeor servieces—authorized by
Bbb+))

[Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 08-11-072, § 388-825-067, filed 5/19/08, effective
6/19/08.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-068 What medicaid state plan services can DDA au-
thorize? 1If eligible, DDA may authorize one or more of the following
medicaid state plan services:

(1) Community first choice((+—pe¥)) under chapter 388-106 WAC;

(2) Medicaid personal care((+—pe¥)) under chapter 388-106 WAC;

(3) Private duty nursing for adults age ((eighteer)) 18 and old-
er ((+—pe¥r)) under chapter 388-106 WAC;

(4) Private duty nursing for children under the age of ((eight—
een;—pe¥r)) 18 under WAC 182-551-3000;

(5) ICF/IID services((+pe¥)) under chapters 388-835 and 388-837
WAC;

(6) Nursing facility services at residential habilitation centers
(RHC) ((pe¥)) under chapter 388-97 WAC; or

(7) Preadmission screening and resident review (PASRR).

[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-068, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030,
44.04.280, 2011 1st sp.s. ¢ 30 and further amended state law, and
chapter 71A.20 RCW. WSR 12-22-037, § 388-825-068, filed 11/1/12, ef-
fective 12/2/12. Statutory Authority: RCW 71A.12.030, 71A.12.040,
71A.14.030, 2009 c 564, section 205 (1) (j), and section 1915(i) of the
Social Security Act. WSR 10-04-002, § 388-825-068, filed 1/21/10, ef-
fective 2/21/10. Statutory Authority: RCW 71A.10.015, 71A.12.020,
71A.12.030, and Title 71A RCW. WSR 08-11-072, § 388-825-068, filed
5/19/08, effective 6/19/08.]
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AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-072 Where do I find information on DDA's home and
community-based services (HCBS) ((waiver—serwviees)), eligibility
rules, and definitions? (1) Home and community-based services (HCBS)
waiver eligibility, the scope of services provided by each waiver, the
service definitions, ((ef—the——services—+the Iimitations—-ef+the)) serv-
ice limits, and qualified providers for ((he)) each service are con-
tained in chapter 388-845 WAC.

(2) Services available under the basic plus waiver are found in
WAC 388-845-0210.

(3) Services available under the core waiver are found in WAC
388-845-0215.

(4) Services available under the community protection waiver are
found in WAC 388-845-0220.

(5) Services available under the children's intensive in-home be-
havior support waiver are found in WAC 388-845-0225.

(6) Services available under the individual and family services
waiver are found in WAC 388-845-0230.

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-072, filed 8/18/15, effective
9/18/15. Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030,
and Title 71A RCW. WSR 08-11-072, § 388-825-072, filed 5/19/08, effec-
tive 6/19/08.]

AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-074 Am I eligible for state-only funded services?
(1) You are eligible to receive available state-only funded services
if ((yeou—havebeenapproved—TFfor Ffunding for that serviee;—and)) all of
the following conditions apply:

((#)) (a) You have a current DDA assessment that identifies
((£he)) your need for the service((+)) and the amount of service you
will receive.

((#2r)) (b) You meet ((Ehe—programmatice and—finaneiat)) all eli-
gibility requirements for the specific service ((er—program:)).

. ( (B3r—Yeour rneed—ecanreot—bemet—through mediecaid stateplan——serv—
‘eess

+4))) (c) You are not enrolled in a DDA home and community-based
services (HCBS) waiver ((+)) .

((#5F)) (d) You do not receive SSP as a replacement for the re-
quested service ((+)) .

((#6)r)) (e) The program or service is funded by the legislature.

(f) You are enrolled in medicaid or yvou have applied and been
found ineligible for medicaid in Washington state in the past year.

(g) You have been approved for funding for a state-only funded
service in WAC 388-825-082.

(2) Fligibility for state-only funded services under this section
does not affect vour eligibility for medicaid.

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-074, filed 8/18/15, effective
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9/18/15. Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030,
and Title 71A RCW. WSR 08-11-072, § 388-825-074, filed 5/19/08, effec-
tive 6/19/08.]

AMENDATORY SECTION (Amending WSR 08-11-072, filed 5/19/08, effective
6/19/08)

WAC 388-825-082 What state-only funded services ((are—authorized
in-DPbb-rules)) may DDA authorize? ((Fhe—feolltewing)) DDA may authorize

state-only funded services ((defined below areautheorizedoenlybvDbD
and—are—rnot—econtained—in—other rutes—governing—DPbb+)) as follows:

(1) ((™))Adult day care ( (“—rmot—ecovered—Pby medicaid—is—abbb—ecoun—
13 ma + + oA O AN Yz + 1 oAtz o~ PN PV Tianm ’)ﬁﬁl:))
[ S N ) i Sy ey 1O IO - Ay - CTT =) [ SV N Py b/J.J.UJ. ey O AalT IO .

&
2

="

=1 =3
vV Ity
S

') )Attendant car

(2)

((*)), which provides respite care or per-

sonal care and is limited to persons who:

(a) Are not eligible for other ((BPB)) DDA services ((fe)) that
meet their ((mreed)) needs; and

(b) Were receiving attendant care in March 2004.

3) (('.‘Eﬁe-éx;a.e-iia. aﬁ.e.fama f; aSSﬂS"EalﬁSlE" 3'5 & Ea'me jma'Eee Seﬁﬁ"ﬁf‘

wsingraturatl—and—informatl—ecommunity——Supports)) Child development

(4) ((" "
szadac o crzo ot Ao PSP S I I S NP PN AP RIS S SN I NP SIS NP P PPE YN T PPN S IR I I T P P
\A= v § (=8 AV & g S L__Y L Ao T IOV 1ITCIT =) [y ysw s o C LT \jJ_ =) |l o O O D CITITTACT LT T TV I AT
N P S, I D I S IS [ PPy, SN, [ S PPV, [T~ ot I, [ P, Sy £227 7 Ao+
(&= rw) W I CTIT A8 \4 J_UL./LLI T CTIT A\ N ERTUD Jy € B NV S S S G =) [y yswy [ S €5 ) ) A S . =) IV [ S U R . Ao [Srw) |y

e T R s e I T ST TN NS S

(5) ((*))Individual and family services under chapter 388-832

(6) Medical and dental services ( (“means—those servieces—whiech
&¥e)) necessary for the health of the client ((amd)) that are not cov-
ered by medicaid or private insurance.

((#6r—")) (7) Medical insurance copays and costs exceeding other
coverage.

(8) Offender re-entry community safety program services.

(9) Overnight planned respite services under chapter 388-829R

WAC.

(10) Parent training and counseling.

(11) PASRR services under chapter 388-834 WAC if you reside in a
medicaid-certified home nursing facility but vou do not qualify for
medicaid.

(12) Psychological counseling ( (“—may—previde)) which provides
specialized cognitive counseling((+)) and strategies for effectively
relating to people or coping with situations and problems.

((H—")) (13) State supplementary payments under chapter 388-827

WAC.
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(14) Transportation reimbursement for an escort ((*)), which is
((£he)) a payment for someone other than the driver to provide one-on-

one attention to the client being transported.
(15) Waiver services under chapter 388-845 WAC if prior approval
is received by the assistant secretary or designee.

[Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 08-11-072, § 388-825-082, filed 5/19/08, effective
6/19/08.1]

AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-120 When ((ean)) may I appeal ((department—deeisions
through—anadministrative hearing proeess)) a decision made by the de-
velopmental disabilities administration-? (1) ( (Admintstrative—hear—

A A a . OFO% S
this—ehaptershatl—prevait)) You or your authorized representative may
appeal a decision made by DDA if vou are an applicant, a client, or a
former client.

(2) ((A—e%ieﬁ%T—£efmef—e%ieﬁ%——effapp%%eaﬁ%—ae%iﬁq—eﬁ—%he—app%i-

g oo b
L v T1TTOS T

7 it o
1T TTCTC

right—to—an—administrativehearing—

+3+)) You have the right to an administrative hearing to dispute
the following ( (eepartmernt)) DDA actions:

(a) ((Auztheorizatien)) Approval, denial, reduction, or termination
of services;

(b) ((Reduction—or—termination—of o service—that—was—initially

“+er)) ((Autherizatiern)) Approval, denial, or termination of eli-
gibility;

((#e)) (c) ((Aotherizatien)) Approval, denial, reduction, or
termination of payment of SSP authorized by DDA set forth in chapter
388-827 WAC;

((#e)¥)) (d) Admission or readmission to, or discharge from, a
residential habilitation center set forth in WAC 388-825-155;

((#£r)) (e) Refusal to abide by your request that we not send no-
tices to any other person;

((#gr)) (f) Refusal to comply with your request to consult only

RS PRI,
NS § T

388—825-385+))
(g) Denial of payment to vour provider for any reason under WAC

388-825-375;

(h) Termination of your provider's contract for any reason under
WAC 388-825-385 or 388-825-390;

(()) (i) An unreasonable delay to act on an application for
eligibility or service;
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((Hsr)) (3) A claim ( (Ehe—etient—Former—elient;—or applicant
ewes)) that you owe an overpayment debt;

(k) Action related to the community protection program under WAC
388-831-0300;

(1) An exception to rule decision if:

(1) The total number of service hours you are currently receiving
includes hours approved as an exception to rule in addition to the
number of hours available to you under program rule or DDA assessment;
and

(1i) The total number of service hours you are currently receiv-
ing is reduced because of a reduction or termination in the number of
hours approved as an exception to rule.

(3) Except as allowed under subsection (2) (m) of this section,
vou do not have a right to appeal the department's denial of an excep-
tion to rule request.

(4) If vou appeal a decision made by the developmental disabili-
ties administration, vour appeal is governed by this chapter and:

(a) Chapter 34.05 RCW;

(b) Chapter 71A.10 RCW; and

(c) Chapters 388-02 or 182-526 WAC, as applicable.

(5) If any provision in this chapter conflicts with chapters
388-02 or 182-526 WAC or WAC 388-440-0001(3), the provision in this
chapter prevails.

(6) If vou receive personal care services under chapter 388-106
WAC that are authorized by DDA, the appeal provision in WAC
388-106-1315 applies.

((#4r)) (1) If you are not enrolled in a waiver and your request
to be enrolled in a waiver is denied, your appeal rights are limited
( (Fo—thoese—ddentified—3n)) under WAC 388-845-4005.

((#5F)) (8) If you are enrolled in a waiver and your request to
be enrolled in a different waiver is denied, your appeal rights are
limited ( (te—thoese—ddentified—3n)) under WAC 388-845-4005.

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-120, filed 8/18/15, effective
9/18/15. Statutory Authority: RCW 71A.12.030, 44.04.280, 2011 1st
sp.s. ¢ 30 and further amended state law, and chapter 71A.20 RCW. WSR
12-22-037, § 388-825-120, filed 11/1/12, effective 12/2/12. Statutory
Authority: RCW 71A.12.030 and 71A.12.040. WSR 10-02-101, §
388-825-120, filed 1/6/10, effective 2/6/10. Statutory Authority: RCW
71A.12.030. WSR 06-19-037, § 388-825-120, filed 9/13/06, effective
10/14/06. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR
05-17-135, § 388-825-120, filed 8/19/05, effective 9/19/05. Statutory
Authority: RCW 71A.12.030, 71A.10.020 and 2002 ¢ 371. WSR 04-02-014, §
388-825-120, filed 12/29/03, effective 1/29/04. Statutory Authority:
RCW 71A.16.010, 71A.16.030, 71A.12.030, chapter 71A.20 RCW, RCW
72.01.090, and 72.33.125. WSR 02-16-014, § 388-825-120, filed 7/25/02,
effective 8/25/02; WSR 99-19-104, recodified as § 388-825-120, filed
9/20/99, effective 9/20/99. Statutory Authority: RCW 71A.16.020. WSR
91-17-005 (Order 3230), § 275-27-500, filed 8/9/91, effective 9/9/91.
Statutory Authority: RCW 34.05.220 (1) (a) and 71.12.030 [71A.12.030].
WSR 90-04-074 (Order 2997), § 275-27-500, filed 2/5/90, effective
3/1/90. Statutory Authority: RCW 71.20.070. WSR 86-18-049 (Order
2418), § 275-27-500, filed 8/29/86. Statutory Authority: RCW
72.33.161. WSR 84-15-038 (Order 2122), § 275-27-500, filed 7/13/84.
Statutory Authority: RCW 72.01.090, 72.33.040, 72.33.125 and
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72.33.165. WSR 78-04-033 (Order 1280), § 275-27-500, filed 3/16/78;
Order 1143, § 275-27-500, filed 8/11/76.]

AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-150 When ((earn)) may the department proceed to take
action during my appeal? The department will proceed to take action
during your appeal if:

(1) It is an eligibility denial and you are not currently an eli-
gible client.

(2) Your DDA eligibility under chapter 388-823 WAC has expired((+

)) .

(3) There is no longer funding for the state-only funded service
you have been receiving.

(4) Your current services are terminated or transferred ( (im—eor—
der)) to comply with state law.

(5) The state-only funded service no longer exists, or the medic-
aid state plan, ((khas—been—amendees;—or)) the HCBS waiver, or any other
agreement with the federal Centers for Medicare and Medicaid Services
has been amended or terminated.

(6) The administrative law judge or review judge rules that you
have caused unreasonable delay in the proceedings.

(7) ((¥euw—are)) Your health, safety, or wellbeing is in imminent
jeopardy.

(8) Your provider is no longer qualified to provide services due

to:
A lack of a contract;
Decertification;
Failure to complete training or certification requirements;
Revocation or suspension of a license; or
Lack of required registration, certification, or licensure.
(9) If you are under the age of ((eighteern)) 18 and your parent
or legal representative approves the department's decision.
(10) You did not file your request for an administrative hearing
within the ((tep—day)) applicable notice period( (—as—deseribed—in

o~~~ o~ o~

o0 000w

chapter—388—458—WAEC) ) .
(11) You or your legal representative ((+
+a))) tell us in writing that you do not want continued benefits.

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-150, filed 8/18/15, effective
9/18/15. Statutory Authority: RCW 71A.12.030 and Title 71A RCW. WSR
07-06-055, § 388-825-150, filed 3/5/07, effective 4/5/07. Statutory
Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, § 388-825-150,
filed 8/19/05, effective 9/19/05.]

Certified on 2/9/2023 [ 14 ] WSR 23-03-013



Washington State Register WSR 23-03-013

AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective
9/18/15)

WAC 388-825-300 What is the purpose of WAC 388-825-300 through
388-825-400? A ((elienmtftegat)) client or client's legal representa-
tive may choose a qualified individual, agency, or licensed provider.
The intent of WAC 388-825-300 through 388-825-400 is to describe:

(1) Qualifications for ((inpditviduwats)) individual providers and

home care agencies ( (providingbPPA—Sservices—in—theeltient!ls—residence

r +1h Nroasza A~ Ve e g A~ £ +hoy ot 4 . and
O CIT PTrovIOCT—S TS ot A/ SR S ) 3 S R ) S S ap S A 7

(2) Conditions under which ((the—department)) DDA will pay for
the services of an individual provider or a home care agency provider.

( (er—ether—providers))

[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti-
tle 71A RCW. WSR 15-17-094, § 388-825-300, filed 8/18/15, effective
9/18/15. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR
05-17-135, § 388-825-300, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-305 ((What——serwvice providers—are)) Who is governed

by ((the—quai&f&eat&eﬁs—iﬁ—these—fu}es)) WAC 388-825-305 throuqh
388-825-4007 ((

with—+e)) WAC 388-825-305 through 388-825-400 govern individual pro-
viders and home care agencies who provide one or more of the follow-
ing:

e vtz +h v~ =N
T SEeEVIFEEeS chrroOagTT—Ccit o

first choice services;
(2) Medicaid personal care; or

((5r—Attendant)) (3) Respite care services.

— QR
0
=
3
c o
=
'_l
@
g

[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-305, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.30
[71A.12.030] and Title 71A RCW. WSR 07-23-062, § 388-825-305, filed
11/16/07, effective 12/17/07. Statutory Authority: RCW 71A.12.030,
71A.12.120. WSR 05-17-135, § 388-825-305, filed 8/19/05, effective
9/19/05.1]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388- 825 310 What are the prov1der quallflcatlons ((fef—res-

aﬁt—eafe—sefviee—pfevidefs)), respon31b111t1es, and tralnlnq require-

ments for a home care agency provider? (1) ((Fhe—providers—ef—serv—
tees—3nWAC—388—825-305)) A home care agency provider must meet the

provider qualifications, responsibilities, and training requirements
((+#)) under chapter 388-71 WAC.
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4+ 3
provider gualifications, responsibilities, and training requirements
under chapter 388-115 WAC.

of) ) Ind1v1dual prov1ders must meet the

[Statutory Authority: 2014 c¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-310, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030,
71A.12.120. WSR 05-17-135, § 388-825-310, filed 8/19/05, effective
9/19/05.]

AMENDATORY SECTION (Amending WSR 05-17-135, filed 8/19/05, effective
9/19/05)

WAC 388-825-315 What is your responsibility when you hire an in-
dividual ((respite—eare;—attendant ecareor personal—ecare)) provider?

( (Yeg—or—

O
(1) I~
L A v &

4 4 4
art—eare—orpersonat—ecare—proviader)) If you hire an individual provid-
er, vou or your legal representative must manage the individual pro-
vider according to chapter 388-115 WAC ( (+

(D) Eotn hlsalk melaoszear Lome] ~xg ol Aol any oo+l 414

&7 QL_L/LLIJ.J.QLJ. (_A.J.l lllb/J_U_Y - lllb/J_U_Y - J.(_A.L_J.\JLL\_)LJ.J.b/ W I CTT CITT P S N R i
\ ) .

r
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7/ J.J(_/L_Y - Ay LV L/LQQJ.QL_(_/L Ay 1T CTT [ A AP Ny @ R iy \AAYAE S . - @ ye) lllullu\j - L .
o ot e 2 b s e~ Ao
O CIT - - [SAVAY i =y w =) LT CITT 15 b/J.U\_/ [Srw)

[Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, §
388-825-315, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective
9/4/16)

WAC 388-825-330 What is required for agencies to provide ((eare
1ﬁ—the—heme—ef—a—pefseﬁ—w1th—develepmeatal—d&sab&l&t&es)) community

first choice services, medicaid personal care, or respite services?

(1) ((Ageneies—previding)) To provide community first choice services,

medlcald personal care, or resplte services a home care agency must
be:

(a) Contracted with DSHS to provide the service; and

(b) Ticensed as a home care adgency or home health agency through
the department of health under chapter 246-335 WAC.

(2) If a residential agency certified ((pe¥r)) under chapter
388-101 WAC wants to provide medicaid personal care services, personal
care services under the community first choice program, or respite
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care ((ix—the—elient's—heme)), the agency must ( (khave—a—home—ecare

ageney—or—home—health—tiecense)) be:

(a) Contracted with DSHS to provide the service; and

(b) Licensed as a home care agency or home health agency through
the department of health under chapter 246-335 WAC.

(3) If a residential agency certified ((pe¥r)) under chapter
388-101 WAC only wants to provide skills acquisition under the commun-
ity first choice program, the agency must be contracted with ((he—de-
partment)) DSHS to provide the service.

[Statutory Authority: 2014 ¢ 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-330, filed
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 and
71A.12.040. WSR 10-02-101, § 388-825-330, filed 1/6/10, effective
2/6/10. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR
05-17-135, § 388-825-330, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 07-23-062, filed 11/16/07, effective
12/17/07)

WAC 388-825-340 ((Whatis required—for)) Can a prov1der ( (ko
provide)) deliver respite ((er—=residential serwviee)) services in

( (Eheixr)) the prov1der s home° ( (Hrdess—yeou—are—retated—te—the—eli
rE—respite—eorFresidential—serviees—must ce—ptaee)) (1) A provider
may deliver respite services in the provider's home if the provider is

related to the client.
(2) If the provider is not related to the client, respite serv-

[
ﬁ(
DC

— Aont s =~ sz

ices must be delivered in an appropriately ((heme)) licensed ((b¥
BSHS) ) home ( (Servieces—are—timited—+tothose age—specifie serviees
contained—irn—yourticenser))

[Statutory Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW.
WSR 07-23-062, § 388-825-340, filed 11/16/07, effective 12/17/07.
Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, §
388-825-340, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 14-14-029, filed 6/24/14, effective
7/25/14)

WAC 388 825 375 When w1ll the department deny payment for serv-

attendant—eafe7—ef—pefsenal—eafe—sefv1ees))? (l) The department
a1 1 Aoz s~ xzrm o+ for +1h o Iz Ao £ Tz Ao + o
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ery)) will deny payment to the consumer-directed emplover under WAC

(2) ((Fa—additions The department ((mey)) will deny payment to
7 t—eofan—individualt)) a home care agency pro-

)
7 unaer WAC ((388—825—386—and)) 388-((825—385))

vider ((as—previded
71-05415.

(3) Under RCW 74.39A.326, the department will deny payment for
the services of a home care agency providing respite or personal care
if the provider is your family member unless:

(a) You are an enrolled member of a federally recognized Indian
tribe; or

(b) You reside in the household of an enrolled member of a feder-
ally recognized Indian tribe.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842,

74 .39A.056, 43.20A.710. WSR 14-14-029, § 388-825-375, filed 6/24/14,
effective 7/25/14. Statutory Authority: RCW 71A.12.030 and 71A.12.040.
WSR 10-02-101, § 388-825-375, filed 1/6/10, effective 2/6/10. Statuto-
ry Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW. WSR
07-23-062, § 388-825-375, filed 11/16/07, effective 12/17/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, §
388-825-375, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 14-14-029, filed 6/24/14, effective
7/25/14)

WAC 388-825-385 When may the department terminate an individual
respite care, attendant care, or personal care provider's contract?
The department may take action to terminate an individual respite
care, attendant care, or personal care provider's contract if the pro-
vider's inadequate performance or inability to deliver quality care is
jeopardizing the client's health, safety, or well-being. Examples of
circumstances indicating jeopardy to the client ((eewtd)) include ((+
wirthowt—dimitatieon) ) :

(1) Evidence of a conviction, pending charges, or negative ac-
tions described in WAC 388-825-((8))640;

(2) Using or being under the influence of alcohol or illegal
drugs during working hours;

(3) Other behavior directed toward the client or other persons
involved in the client's life that places the client at risk of harm;

(4) A report from the client's health care provider that the cli-
ent's health is negatively affected by inadequate care;

(5) A complaint from the client or client's representative that
the client is not receiving adequate care;

(6) The absence of essential interventions identified in the
service plan, such as medications or medical supplies; and( (#fe¥))

(7) Failure to respond appropriately to emergencies.
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(8) The department, AAA, or department designee may also termi-
nate an individual provider's contract for reasons described under WAC
((388—F++—HB554+)) 388-113-0050.

[Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842,
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-385, filed 6/24/14,
effective 7/25/14. Statutory Authority: RCW 71A.12.30 [71A.12.030] and
Title 71A RCW. WSR 07-23-062, § 388-825-385, filed 11/16/07, effective
12/17/07. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR
05-17-135, § 388-825-385, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 07-23-062, filed 11/16/07, effective
12/17/07)

WAC 388-825-396 ((P)) When does ((

the provider of respite—ecare
attendant—eare;—or personal)) a home care agency have a right to ((a
fair)) an administrative hearing? ( (H—Fre—thearing—riaghts—afforded

(D) T nrosza Ao £ oo+ o ENE S SN A RN o E N NN P~
\L.[ LI L./J.UVJ.\_A - A - u_)b/J.L_ APy & g =y I AT T TTTATTTTC APy @ g =y I A . b/ O U T 1T
care—serviees—dees——haot—have)) A home care agency has a right to ((=

fai¥)) an administrative hearing under WAC 388-71-0562.

[Statutory Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW.
WSR 07-23-062, § 388-825-396, filed 11/16/07, effective 12/17/07.
Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, §
388-825-396, filed 8/19/05, effective 9/19/05.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-600 What definitions apply to WAC 388-825-600
through 388-825-690 of this chapter? The following definitions apply
to WAC 388-825-600 through 388-825-690 of this chapter:

"Agency" means any agency of the state or any private agency pro-
viding services to individuals with developmental dlsabllltles

( ( " a " " a a "

"Background check central unit (BCCU)" means ( (thebBSHS preogram
responsible—for—econdueting)) a division within the department that

processes background checks for ((PSHS—administrations)) department-
authorized providers and department programs.

" q q q "

Certification" means a process used by the department ( (epprovadt
£ Nt 4+ 4+ A o et 1 ol 1z o + =N ] a PEWA IEEPENE S IRV I~ SN
L TT LLL_J.L__Y CIITTa T \w awy [=] IToT = \jK_AJ.J._Y T A [y g J.J.\_/ Llu_) A8 J.Ll\_AJ.k/(_A.L_J.Ll\j CIITTa T
+ 1 P I I SR TSN T-NE S o SN | oo v o o g ] £ " w-l—n)) to de_
CIT LLL_J.L__Y T \'4 1 CTT = [=xe) TTT e lllJ.LlJ.lll\_Alll J.J.\_/ Llu_)J.Ll\j - kiLAJ.J. T IT TS

termine if an applicant or service provider complies with chapter
388-101 WAC and is eligible to provide certified community residential
services and supports to clients.

Certified on 2/9/2023 [ 19 ] WSR 23-03-013



Washington State Register WSR 23-03-013

"Client" means a person who has a developmental disability as de-
fined in RCW 71A.10.020(6) and has been determined eligible to receive
services by DDA under chapter 388-823 WAC.

re—and—ieensed—residential—hom
n s under RCW 74.39A.009.
"DDA" means the developmental disabilities administration within
the department of social and health services (DSHS).
"Department" means the department of social and health services
(DSHS) .
"Disqualified" means that the results of ((ap3ndividuwadts)) a

person's background check ( (eiseguatifies—himeor—her)) exclude the per-

son from a position ((whiek)) that will or may involve unsupervised
access to ( (imdividuats—with devetlopmental—disabitities)) DDA clients.
= * ted

((" . . . . . . "
b m + T2 7 247 a0 e~ o o T T1DA DO e £t~ AL A
WITO—TIIt C T gTIOoT I oo TrrCmtCrcs T T T c=x 7T LZx L LA S S I S v i S W 5 5 N SR O & Wl S s 2 A WA §

"Job class" means a level of work.
"Long-term care worker" has the same meaning as defined in RCW

74 .39A.0009.
((" . . "
£ 4 o+ o P 1 ot = 2+ v £ 11 wrarmer o N a o +r Iz o] o o P £
L\ b/J.UL_ o C1IOIT OO O \w N J S W A - J.UJ.J.UVVJ.Ll\j (&8 1T (_A.J.J.Ll\j, A\ LI_Y u_)L_J.b/\_AJ.(_A.L_J.ULl A\
+ 1 PN o AN W = 1T B | v masz 1 £ far armacsg £~ 4+ o
CIT b/LA.J. L O e Fany b/ LI 1T A\ W § - J.ll(_A._Y T i S [N S N S ) [N S (&8 u_)b/ NP2 i S CLT1T
P = [ o 1 sz ) ~ £+ v ik a ~h 1+ Sz oy ))
b/ i S N W AW \ -\j- L _Y (_A.J.[, (@ N a w - WIiIT I COTT J S Ar/J.J. O e
11 . . 11 4 4 4 4 4 4 4
Personal information" means any individually identifiable infor-—

mation that could be used to identify or contact a person and includes
protected health information and financial information.

"Provider" means an individual or agency who meets the provider
qgqualifications and is contracted with a county or DSHS to provide
services to a DDA client.

"Qualified" means ((ap—dndividuwadt)) a person can be hired into a
position that includes unsupervised access to ( (imdivicuvats—withde—
vetopmentat—disabitities)) DDA clients because the results of ((kis—er
ker)) the person's background check are not disqualifying.

"Temporary restraining order" means a restraining order or order
of protection that expired without a hearing, was dismissed following
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an initial hearing, or was dismissed by stipulation of the parties in
lieu of an initial hearing.
"Unsupervised," under RCW 43.43.830, means not in the presence

of:

(1) ((Fhe—ZFieensees)) Another employee or volunteer from the same
business or organization as the applicant who has not been disquali-
fied by the background check.

(2) Any relative or guardian of ( (the—dndivicduvat—withadevelop—
mental—disabitity)) a DDA client to whom the applicant has access dur-
ing the course of his or her employment or involvement with the busi-
ness or organization ( (4REW—43-43-08645)1))).

( ("WSP!' refers—+to—the Washington statePpatred—))

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen-
ded and recodified as § 388-825-600, filed 4/15/15, effective 5/16/15.
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842,
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0600, filed 6/24/14,
effective 7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-605 ((Why—are)) What background ((cheeks—dene))
check requirements apply to providers? ( (Fhedepartment—reeguires

py—with—+the—daw)) (1) All DDA-contracted providers must follow back-
ground check requirements under chapter 388-113 and 388-825 WAC and
applicable, program-specific rules.

(2) Alternative living providers must follow background check re-
guirements under chapters 388-113, 388-825, and 388-829A WAC.

(3) Companion home providers must follow background check re-
guirements under chapters 388-113, 388-825, and 388-829C WAC.

(4) Group home providers licensed as adult family homes must fol-
low background check requirements under chapters 388-76, 388-113, and
388-825 WAC.

(5) Group home providers licensed as assisted living facilities
must follow background check requirements under chapters 388-78A,
388-113, and 388-825 WAC.

(6) Individual providers must follow background check require-
ments under chapter 388-115 WAC.

(7) Home care agency providers must follow background check re-
guirements under chapter 388-71 WAC.

(8) Licensed staffed residential service providers must follow
background check regquirements under chapters 110-04, 388-113, and
388-825 WAC.

(9) Overnight planned respite service providers must follow back-
ground check requirements under chapters 388-113, 388-825, and
388-829R WAC.

(10) Supported living and group training home providers must fol-
low background check requirements under chapters 388-101D, 388-113,
and 388-825 WAC.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-605, filed 4/15/15, effective 5/16/15. Statutory
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Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.05¢6,
43.20A.710. WSR 14-14-029, § 388-825-0605, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-610 Who must have a ((Washington state and/or feder-

al)) background check and a background check renewal? (1) DDA re-
qu1res background checks ((emx—att—econtracted providers;—individuat

S S
+ o iz Ao + KR
T Vv \.AJ.J.\_)\.Ab/ J.VJ_\_) A8 Ao u_)u_) ey P S N R i

widuats—withdevelopmentatl—disabitities)) under WAC 388-825-615 and

background check renewals under WAC 388-825-320 for all contracted
providers, agency employees, owner-operators, administrators, subcon-
tractors, and volunteers who may have:

(a) Unsupervised access to a DDA client; or

(b) Access to a DDA client's personal 1nformatlon

I L o P | 2NTD oo P [ A, R - O I |
A A A8 a1 C - U(_A.LLLA(_AJ._Y T I PAPIA W wayan [ =y QLALIJ = C |y T C I OUTTT T J.J.Ll\j J.L./J. J_J.ll_ TS A

baekground—eheeks)) For community residential service businesses, any
person who provides instruction and support services (ISS), including
volunteers, must have a background check and background check renewal
and follow background check requirements under this chapter.

(3) All residential habilitation center emplovees and volunteers
must have a background check. If a residential habilitation center em-
plovee changes job class, the employvee must have a background check
renewal.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-610, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0610, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-615 What ((is—thepreoecess—for obtaining a)) type of
background check is required? (1) ((&)) Beginning January 7, 2012,

long-term care workers, including parents and individual providers,
undergoing a background check for initial hire or initial contract,
( (aFter—Janvary—F—20+2+—witE)) must be screened through a Washington

state name and date of birth check and a national flngerprlnt based
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withir—Eh past thr vears—wiltt—be——Sereened—through o state rame—and
HBy)) (2) Beglnnlng January 1, 2016, a newly hired long- term care
worker employed by a community r651dentlal service business ( (es—as—de—
fined—abeove—witt)) must be screened ((as—deseribedinsubsection—+)
of—+thisseetion-)) through a Washington state name and date of birth

check and a national fingerprint-based background check.

(a) For a renewal, a person who has continuously resided in Wash-
ington state for the past three consecutive yvears must be screened
through a Washington state name and date of birth check.

(b) For a renewal, a person who has resided outside of Washington
state in the past three vears must be screened through a Washington
state name and date of birth check and a national fingerprint-based
background check.

((#2r)) (3) For adult family homes, refer to chapter 388-76

WAC ( (—achattt—Ffamity homeminimom Iiecensing reguirements) ). For assis-
ted living facilities, refer to chapter 388-78A WAC ( (—=assisted—tiving

Heensing—rules)) .

(4) Beginning July 1, 2023, a residential habilitation center ap-
plicant undergoing a background check for initial hire must be
screened through a Washington state name and date of birth check and a
national fingerprint-based background check.

(5) All background checks must be completed through the back-
ground check system.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen-
ded and recodified as § 388-825-615, filed 4/15/15, effective 5/16/15.
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842,
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0615, filed 6/24/14,
effective 7/25/14.]

Reviser's note: The typographical error in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-620 ((Who—musthave)) How often must a background
check ((xenewals)) be renewed? (1) DDA requires ( (recheeks—foratt
bBA——econtractedproviders—andtheir employees)) a background check at
least every three years, or more frequently if required by program
rule. ((Recheeks))

(2) A background check renewal will be conducted as follows:

(()) (a) Individuals who have continuously resided in Washing-
ton ((S))state for the past three consecutive years will be screened
through a state name and date of birth background check.

((#)) (b) Individuals who have lived outside of Washington
state within the past three years will be screened through a state
name and date of birth check and a national fingerprint-based back-
ground check.

(c¢) Individuals who live outside of Washington state and provide
services in Washington state will be screened through a Washington
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state name and date of birth check and a national fingerprint-based
background check.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-620, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0620, filed 6/24/14, effective
7/25/14.]

NEW SECTION

WAC 388-825-621 May a DDA-contracted agency applicant or employ-
ee have access to clients before the completion of the Washington
state name and date of birth background checks? (1) A DDA-contracted
agency may allow an employee to have access to clients before comple-
tion of the Washington state name and date of birth background check
if:

(a) The background check application has been submitted;

(b) The employee is directly supervised while around clients and
their personal information; and

(c) The agency has a supervision plan in place for the employee.

(2) A supervision plan must:

(a) State who will supervise the employee; and

(b) Describe how the employee's breaks will be managed until the
employee's background check has cleared.

[]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-625 What happens if ((fF—de—neot—ecomply with—+the)) an
individual receives a disqualifying background check ((regquirement))

result? ( (Fhredepartment—willdeny;——susSpend—or—revoke—yourtiecenses

qualifyving background check result:

(a) The individual must not have access to clients or their per-
sonal information; and

(b) The department must not pay for services provided by the in-
dividual.

(2) If a provider or anyone the provider employs is required to
complete a background check under WAC 388-825-610 and receives a dis-
qualifyving background check result, the department may deny, suspend,
or revoke the provider's license, contract, or certification.

(3) If a provider or anyone the provider employs is required to
complete a background check under WAC 388-825-610 and receives a dis-
qgqualifyving background check result, the provider must immediately no-
tify DDA of the result.
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[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-625, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0625, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-630 What does the background check cover? (1) The
department must review criminal convictions and pending charges based
on identifying information provided by you. The background check may
include but is not limited to the following information sources:

(a) Washington state patrol.
) Washington courts.
) Department of corrections.
) Department of health.
) Civil adjudication proceedings.
) Applicant's self-disclosure.
) Out-of-state law enforcement and court records.

(2) DDA requires fingerprint-based background checks as described
in WAC 388-825-615. These background checks include a review of con-
viction records through the Washington state patrol, the Federal Bu-
reau of Investigation, and the ((aattenat)) Washington state sex of-
fender registry.

N HD Q. QO W

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen-

ded and recodified as § 388-825-630, filed 4/15/15, effective 5/16/15.
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842,

74 .39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0630, filed 6/24/14,

effective 7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-635 Who pays for the background check? (1) DDA pays
for background checks ( (—iretuding—fingerprint—basedbackground
eheeksy)) for individuals seeking ((autherizatien)) to provide serv-
ices to clients of DDA, if processed through the DSHS background check
central unit (BCCU).

(2) DDA pays for fingerprint services if the fingerprinting enti-
ty is contracted with BCCU.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-635, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0635, filed 6/24/14, effective
7/25/14.]
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AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-650 What does a character, competence, and suitabil-
ity review include? The contractor, entity, or hiring authority must
review an individual's background to determine character, competence,
and suitability to have unsupervised access to individuals with a de-
velopmental disability. In this review, the contractor, entity, or
hiring authority must consider the following factors:

(1) The amount of time that has passed since ((yeu—were)) a per-
son was convicted or ((were)) subject to a negative action;

(2) The seriousness of the crime or action that led to the con-
viction or finding;

(3) The number and types of other convictions in ((syew¥)) the
person's background;

(4) ((¥euxr)) The person's age at the time of conviction;

(5) Documentation indicating ( (yyer—have)) Lthe person has success-
fully completed all court-ordered programs and restitution;

(6) ((¥eur)) The person's behavior since the conviction; and

(7) The vulnerability of those that would be under ((sew¥)) the

person's care.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-650, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0650, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-655 How will ( (X)) someone know if ((F)) they have
been disqualified by the background check? (1) The department will
notify ((yew)) the person, and the care provider, the employer, or the
licensor if ((yew—hawe)) the person has been disqualified by the back-
ground check. The notice will be in writing and will include any laws
and rules that require disqualification.

(2) If the department sends ((yer)) the person a notice of dis-
qualification, ((yexw)) the person will not receive a license, con-
tract, certification, or be authorized to have unsupervised access to
individuals with a developmental disability.

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-655, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0655, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-660 May ((F—appeal—the department's)) a provider ap-
peal DDA's decision to deny ((me)) a contract or ((autherizatien))
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[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-660, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0660, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective
5/16/15)

WAC 388-825-670 May ((¥)) a person receive a copy of ((my))
their criminal background check results? (1) The department will pro-
vide ((yew)) a _person a copy of ((yewr)) their criminal background
check results if ((sew)) Lthe person:

(a) ((Make—the)) Submits a written request ((+r—writing)) to the
department; and

(b) ((effer)) Offers proof of identity, such as picture identifi-
cation.

(2) A copy of ((yewr)) a WSP criminal background check ((xe-
sgtEs)) result may also be obtained from the Washington state patrol
((#€))according to the Washington State Criminal Records Privacy Act
under chapter 10.97 RCW((})) .

[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco-
dified as § 388-825-670, filed 4/15/15, effective 5/16/15. Statutory
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056,
43.20A.710. WSR 14-14-029, § 388-825-0670, filed 6/24/14, effective
7/25/14.]

AMENDATORY SECTION (Amending WSR 19-04-090, filed 2/5/19, effective
3/8/19)

WAC 388-845-1615 Who may be qualified providers of respite care?
Providers of respite care may be any of the following individuals or
agencies contracted with the developmental disabilities administration
(DDA) for respite care:

(1) Individuals who meet the provider qualifications under chap-
ter 388-825 WAC;

(2) The consumer—-directed emplover under chapter 388-115 WAC;

(3) Home health agencies licensed under chapter 246-335 WAC, Part

1;
((#3r)) (4) Homecare agencies licensed under chapter 246-335 WAC,
Part 1 and contracted with the area agencies on aging (AARA);

Certified on 2/9/2023 [ 27 ] WSR 23-03-013



Washington State Register WSR 23-03-013

((#4)>)) (5) Licensed and contracted group homes, foster homes,
child placing agencies, staffed residential homes, and foster group
care homes;

((#5)F)) (6) Licensed and contracted adult family homes;

((#6>)) (7) Licensed and contracted adult residential care fa-
cilities;

(()) (8) Licensed and contracted adult residential treatment
facilities under chapter 246-337 WAC;

((48)F)) (9) Licensed child care centers under chapter
110-300 ( (A)) WAC;

((4%¥)) (10) Licensed child day care centers under chapter
110-300 ( (A)) WAC;

((+0)) (11) Adult day care providers under chapter 388-71 WAC
contracted with DDA;

((3++r)) (12) Certified providers under chapter 388-101 WAC when
respite is provided within the DDA contract for certified residential
services;

((+2r)) (13) A licensed practical nurse (LPN) or registered
nurse (RN) acting within the scope of the standards of nursing conduct
or practice under ((ehapter)) title 246 ((—B8H)) WAC and contracted
with DDA to provide this service; or

((#+3))) (14) Other DDA contracted providers such as a community
center, senior center, parks and recreation, and summer programs.

[Statutory Authority: RCW 71A.12.030, 71A.12.120 and 42 C.F.R. 302

(a) (2) . WSR 19-04-090, § 388-845-1615, filed 2/5/19, effective 3/8/19.
Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart
G. WSR 18-14-001, § 388-845-1615, filed 6/20/18, effective 7/21/18.
Statutory Authority: RCW 71A.12.030. WSR 17-12-011, § 388-845-1615,
filed 5/26/17, effective 6/26/17. Statutory Authority: RCW 71A.12.030,
71A.12.120, and 2015 3rd sp.s. ¢ 4. WSR 16-17-003, § 388-845-1615,
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030
and 2012 c¢ 49. WSR 13-24-045, § 388-845-1615, filed 11/26/13, effec-
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c
49. WSR 13-04-005, § 388-845-1615, filed 1/24/13, effective 2/24/13.
Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR
07-20-050, § 388-845-1615, filed 9/26/07, effective 10/27/07. Statuto-
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter
71A.12 RCW. WSR 06-01-024, § 388-845-1615, filed 12/13/05, effective
1/13/06.]

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 388-825-073 What is a "state-only funded" service?

WAC 388-825-079 If T am not on a DDD HCBS waiver, can I
receive services that are available
through the DDD HCBS waivers with
state-only funding?

WAC 388-825-081 Can I receive state-only funded
services that are not available in a
DDA HCBS waiver?

Certified on 2/9/2023 [ 28 ] WSR 23-03-013



Washington State Register WSR 23-03-013

WAC 388-825-325 What are the required skills and
abilities for individuals and agencies
contracted to provide community first
choice services, medicaid personal
care, respite care, or attendant care
services?

WAC 388-825-395 What are the client's rights if the
department denies, terminates, or
summarily suspends an individual's

contract to provide respite care,
attendant care, or personal care?
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