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WSR 23-05-075
PERMANENT RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed February 14, 2023, 8:38 a.m., effective April 1, 2023]

Effective Date of Rule: April 1, 2023.

Purpose: The purpose of this rule adoption is to implement re-
quirements of 2022's ESHB 2076 concerning rights and obligations of
transportation network company (TNC) drivers and transportation net-
work companies. This new law provides workers' compensation insurance
coverage to TNC drivers during dispatch platform time and passenger
platform time, among other rights and protections.

Drivers previously exempt from workers' compensation coverage
will be covered starting January 1, 2023. TNCs will report and pay for
coverage. This rule adoption amends the reporting and classification
rules to address the new requirements.

The department of labor and industries (L&I) is required by law
to establish and maintain a workers' compensation classification plan
that classifies all occupations or industries in accordance with their
degree of hazard and in a manner consistent with recognized insurance
principles (RCW 51.16.035).

Citation of Rules Affected by this Order: Amending WAC
296-17-35205 and 296-17A-1401.

Statutory Authority for Adoption: RCW 51.04.020 and 51.16.035.

Adopted under notice filed as WSR 22-24-088 on December 6, 2022.

Changes Other than Editing from Proposed to Adopted Version: As a
result of stakeholder collaboration with L&I, we have made an adjust-
ment to the proposed "special note" in WAC 296-17-35205. This change
reduces the number of elements L&I may request in supplemental quar-
terly reports from driver names, dispatch platform start and end
times, and passenger platform start and end times to a total of dis-
patch and passenger platform time for each driver for the quarter.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 2, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 2, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 2, Repealed O.

Date Adopted: February 14, 2023.

Joel Sacks
Director

OTS-4174.2
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AMENDATORY SECTION (Amending WSR 15-19-081, filed 9/15/15, effective
10/16/15)

WAC 296-17-35205 Special reporting for taxi, for-hire, limousine
drivers or entities; and ((commereial)) transportation ((serviee—driv-

ers)) network companies. (1) ((When—deoes—thelaw providing feor)) Non-

mandatory coverage ((begin? TheJlawtakes—effeectJuly24+—2015——and
exempts) ). The following individuals are excluded from mandatory cov-

erage, ((whe)) but may elect coverage as authorized under RCW
51.32.030:

b)) ) For-hire vehicle operators as defined under chapter 46.72
RCW who own the for-hire vehicle or lease it from others;

((#e¥)) (b) Limousine drivers as defined under chapter 46.72A RCW
who own the limousine or lease it from others; and

((#e)) (c) Taxicab operators, as defined under chapter 81.72
RCW, who own the taxicab or lease it from others.

(2) ((What—afe—the—speeial—fules—fef—these—df%vefsfaﬁd—eﬁtit%eSQ

(3 Whatarethe quarterly reporting optiens—fer)) Mandatory cov-

erage.
(a) Taxi, for-hire, limousine, and cabulance entities with em-

plovees must provide coverage for their workers.

(b) Transportation network companies (TNC) as defined in Title 49
RCW are required to report and pay premium to cover their drivers for
the time the driver is in dispatch platform time or passenger platform
time on the digital application. Drivers are only covered for a work-
place injury or illness during these gqualifying times.

(3) Quarterly reporting.

(a) Taxi drivers and entities((+)).; for-hire drivers and enti-
tles((——aﬁd—G¥S—dfivefsa—Whea—fepeftiﬁg—fef—aﬁ—eﬁtife—quaftef))

((te—F£—~vou—are)) (i) An exempt driver who has elected coverage,
((yerr)) may report ((yewr)) exposure under either subclassification
1401-01 (480 hours per quarter per driver) or 1401-03 (actual hours
worked), but ((sew)) must report all ((yewr)) exposure for the quarter
under only one subclassification.

((Hor—Ff£—vouv—are—o¥r)) (ii) An entity reporting mandatorily cov-
ered workers, ((yew)) may choose to report all driver exposure under
subclassifications 1401-01 (480 hours per quarter per driver), 1401-02
(960 hours per quarter per vehicle), or 1401-03 (actual hours worked),
but ((sew)) must report all driver exposure for a quarter under only
one subclassification.

((#=))) Reporting method options:
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((>)) (A) Flat rate by driver - The rate is based on ((feuwr
huondred—eighty)) 480 hours per driver each quarter (classification
1401-01) ;

((=+r)) (B) Flat rate by vehicle - The rate is based on ((aime
hondred—sixty)) 960 hours per vehicle each quarter (classification
1401-02) ;

((H++¥r)) (C) Actual hours - The rate is based on actual hours
worked (classification 1401-03).

Special note: If you report by driver or by actual hours worked,
you must maintain verifiable records, such as lease agreements or pay-
roll records.

( (H4—What—arethe quarterly reporting optiens—fer)) (b) Limou-
sine drivers and entities((+)); and cabulance drivers and enti-
ties((2?)). For exempt drivers who elect coverage and for entities pay-
ing for coverage for mandatorily covered workers, when reporting an
entire quarter, hours must be reported in one of the following meth-
ods:

((#=>)) (i) Actual hours worked; or

((#)r)) (ii) Four hundred eighty hours per quarter.

Special note: ((Ff—ou—=report)) Detailed records must be kept if
reporting actual hours worked( (—you—must—keep—detailed—reecords)).

(c) Transportation network companies (TNC).

TNCs must report guarterly the actual hours of each TNC driver
for these times, as defined in chapter 49.46 RCW and this rule:

(1) "Dispatch platform time" means the time a driver spends trav-
eling from a dispatch location to a passenger pick-up location. Dis-
patch platform time ends when a passenger cancels a trip or the driver
begins the trip through the driver platform. A driver cannot simulta-
neously be engaged in dispatch platform time and passenger platform
time for the same transportation network company. For shared rides,
dispatch platform time means the time a driver spends traveling from
the first dispatch location to the first passenger pick-up location.

(1i) "Dispatch location" means the location of the driver at the
time the driver accepts a trip request through the driver platform.
For the purposes of reporting and coverage, a driver accepts a trip
request and dispatch platform time begins when the driver indicates
through the driver platform that they are starting travel to a passen-
ger pick-up location.

(1ii) "Driver platform" means the driver-facing application dis-
patch system software or any online-enabled application service, web-
site, or system, used by a driver, or which enables services to be de-
livered to a driver that enables the prearrangement of passenger trips
for compensation.

(iv) "Passendger platform time" means the period of time when the
driver is transporting one or more passendgers on a trip. For shared
rides, passenger platform time means the period of time commencing
when the first passenger enters the driver's vehicle until the time
when the last passenger exits the driver's vehicle.

Special notes:

e TNCs must keep detailed records of each trip including; driver
names, dispatch platform start and end times, and passenger platform
start and end times.

e The department may request TNCs to provide supplemental guar-
terly reports of the total number of hours each driver was in dispatch
and platform time for the guarter to ensure accurate reporting.
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1401-01 Passenger transportation companies - Flat rate by driver
This classification is for reporting drivers on a flat rate of
480 hours per driver each guarter.

Applies to:
Businesses providing passenger transportation to others, includ-

ing:

e Businesses that employ taxi or for-hire drivers as defined un-
der either chapter 81.72 or 46.72 RCW; and WAC 296-17-35205, which de-
scribes special reporting.

e Taxi or for-hire drivers as defined under either chapter 81.72
or 46.72 RCW, and who own their own vehicles or who lease vehicles
from others; and elect optional coverage as provided by RCW 51.32.030
and as defined in WAC 296-17-31007.

Work activities include, but are not limited to:

e Operation of the vehicle;

* Toading/unloading passengers' luggage;

e Assisting passengers in and out of the wvehicle; and

e Incidental "cabulance" services which may be offered in con-
junction with the taxi service.

Exclusions:

e Businesses that operate ambulance services are classified in
1405;

e Businesses that operate cabulance and paratransit services ex-
clusively are classified in 1404;

e Dispatchers with no other job duties may be classified sepa-
rately in 4904; and

* Work performing maintenance/repair of the vehicle is classified
separately in 3411.

Special note: If all conditions are met for the general reporting
rules about standard exception emplovees, businesses that furnish only
a dispatch service for taxicab drivers who own their own vehicles, or
who lease vehicles from others, may be classified separately in 4904.
Emplovees of a taxicab dispatch service who perform maintenance/repair
of vehicles are classified separately in 3411.

1401-02 Passenger transportation companies - Flat rate by wvehicle
This classification is for reporting vehicles on a flat rate of
960 hours per vehicle each guarter.

Applies to:
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Businesses providing passenger transportation to others, includ-
ing:

* Businesses that employ taxi or for-hire drivers as defined un-
der either chapter 81.72 or 46.72 RCW; and WAC 296-17-35205, which de-
scribes special reporting.

e Taxi or for-hire drivers as defined under either chapter 81.72
or 46.72 RCW, and who own their own vehicles or who lease vehicles
from others; and elect optional coverage as provided by RCW 51.32.030
and as defined in WAC 296-17-31007.

Work activities include, but are not limited to:

e Operation of the vehicle;

* Toading/unloading passengers' luggage;

e Assisting passengers in and out of the wvehicle; and

e Incidental "cabulance" services which may be offered in con-
junction with the taxi service.

Exclusions:

e Businesses that operate ambulance services are classified in
1405;

e Businesses that operate cabulance and paratransit services ex-
clusively are classified in 1404;

e Dispatchers with no other job duties may be classified sepa-
rately in 4904; and

* Work performing maintenance/repair of the vehicle is classified
separately in 3411.

Special note: If all conditions are met for the general reporting
rules about standard exception emplovees, businesses that furnish only
a dispatch service for taxicab drivers who own their own vehicles, or
who lease vehicles from others, may be classified separately in 4904.
Emplovees of a taxicab dispatch service who perform maintenance/repair
of vehicles are classified separately in 3411.

1401-03 Passenger transportation companies - Actual hours
This classification is for reporting employvees on an actual hours
worked basis.

Applies to:
Businesses providing passenger transportation to others, includ-

ing:

e Transportation network companies as defined in Title 49 RCW.
Special reporting and coverage requirements in WAC 296-17-35205;

e Businesses that employ taxi or for-hire drivers as defined un-
der either chapter 81.72 or 46.72 RCW; and WAC 296-17-35205, which de-
scribes special reporting.

e Taxi or for-hire drivers as defined under either chapter 81.72
or 46.72 RCW, and who own their own vehicles or who lease vehicles
from others; and elect optional coverage as provided by RCW 51.32.030
and as defined in WAC 296-17-31007.

Work activities include, but are not limited to:

e Operation of the vehicle;

* Toading/unloading passengers' luggage;

e Assisting passengers in and out of the wvehicle; and

e Incidental "cabulance" services which may be offered in con-
Jjunction with the taxi service.

Exclusions:
e Businesses that operate ambulance services are classified in
1405;
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e Businesses that operate cabulance and paratransit services ex-
clusively are classified in 1404;

e Dispatchers with no other job duties may be classified sepa-
rately in 4904; and

* Work performing maintenance/repair of the vehicle is classified
separately in 3411.

Special note: If all conditions are met for the general reporting
rules about standard exception emplovees, businesses that furnish only
a dispatch service for taxicab drivers who own their own vehicles, or
who lease vehicles from others, may be classified separately in 4904.
Emplovees of a taxicab dispatch service who perform maintenance/repair
of vehicles are classified separately in 3411.

1401-04 Pedicab and horse-drawn carriage companies
Applies to businesses engaged in furnishing passenger transporta-
tion to others using pedicab or horse-drawn carriage.

Work activities include, but are not limited to:

e Operation of the vehicle;

e Assisting passengers in and out of the wvehicle; and

e The care and feeding of animals while vehicle is available for
transporting passengers.

Businesses in this classification report the actual hours their
employees work and must maintain verifiable records.

[Statutory Authority: RCW 51.04.020 and 51.16.035. WSR 15-19-081, §
296-17A-1401, filed 9/15/15, effective 10/16/15. Statutory Authority:
RCW 51.04.020, 51.16.035, and 51.16.100. WSR 11-24-022, §
296-17A-1401, filed 11/30/11, effective 1/1/12. WSR 07-01-014, recodi-
fied as § 296-17A-1401, filed 12/8/06, effective 12/8/06. Statutory
Authority: RCW 51.16.035, 51.04.020. WSR 00-14-052, § 296-17-542,
filed 7/1/00, effective 7/1/00. Statutory Authority: RCW 51.16.035.
WSR 98-18-042, § 296-17-542, filed 8/28/98, effective 10/1/98; WSR
87-12-032 (Order 87-12), § 296-17-542, filed 5/29/87, effective
7/1/87; WSR 85-24-032 (Order 85-33), § 296-17-542, filed 11/27/85, ef-
fective 1/1/86; WSR 83-24-017 (Order 83-36), S 296-17-542, filed
11/30/83, effective 1/1/84; WSR 82-24-047 (Order 82-38), § 296-17-542,
filed 11/29/82, effective 1/1/83; Order 73-22, § 296-17-542, filed
11/9/73, effective 1/1/74.]
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