
WSR 23-06-043
EMERGENCY RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed February 24, 2023, 8:02 a.m., effective February 24, 2023, 8:02 a.m.]

Effective Date of Rule: Immediately upon filing.
Purpose: In 2022, the Washington state legislature passed 2SHB 

1988, chapter 185, Laws of 2022, and ESSB 5714, chapter 161, Laws of 
2022. 2SHB 1988 and ESSB 5714 allow for tax deferrals on investment 
projects in clean technology manufacturing, clean alternative fuels 
production, and renewable energy storage, as well as solar canopies 
when the project meets certain labor standards and is certified by the 
department of labor and industries (L&I), supporting Washington's 
clean energy economy and transitioning to a clean, affordable, and re-
liable energy future.

The emergency rules address:
• Standards for certification for:

o Procurement from and contracts with women-, minority-, and 
veteran-owned businesses, which will include a requirement 
that the recipient of the deferral consult with the office 
of minority and women's business enterprises and the depart-
ment of veterans affairs to develop a plan to meet the 
standards or good faith efforts;

o Procurement from and contracts with entities that have a 
history of complying with federal and state wage and hour 
laws and regulations;

o Apprenticeship utilization;
o Preferred entry for workers living in the area where the 

project is being constructed;
o Payment of prevailing wages; and
o Project labor agreements and community workforce agreements.

• Requirements for and processes related to application, records 
and documentation, and certification;

• Reorganizing and adding to the definition section, to provide 
clarity on each type of qualifying clean energy project identi-
fied under the rules as well as which definitions apply to dif-
ferent sections of chapter 296-140 WAC, Clean energy labor stand-
ards certification;

• Clarifies the labor standard for procurement from and contracts 
with women-, minority-, or veteran-owned businesses is based on 
the percent of contract dollars awarded. The clarification is al-
so made to the requirement under WAC 296-140-002 for Category 1 
clean energy projects under RCW 82.08.962 and 82.12.962.
Citation of Rules Affected by this Order: New WAC 296-140-005, 

296-140-006, 296-140-007 and 296-140-008; and amending WAC 
296-140-001, 296-140-002, and 296-140-004.

Statutory Authority for Adoption: Section 7, chapter 185, Laws of 
2022, and section 6, chapter 161, Laws of 2022.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the 
preservation of the public health, safety, or general welfare, and 
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public 
interest.
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Reasons for this Finding: L&I is required to adopt emergency and 
permanent rules to implement both of these bills. These emergency 
rules will provide criteria necessary to certify labor standard re-
quirements in order to qualify for tax deferral on investment projects 
in clean technology manufacturing, clean alternative fuels production, 
and renewable energy storage, as well as solar canopies while perma-
nent rules are being developed. L&I filed a CR-101 (WSR 22-13-148) on 
June 21, 2022, and was required to have rules in place by July 1, 
2022. An initial emergency rule was filed on July 1, 2022 (WSR 
22-14-094), and again on October 28, 2022 (WSR 22-22-059). This rule 
making renews the emergency rules while the permanent rule-making 
process continues.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 4, 
Amended 3, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
0; or Other Alternative Rule Making: New 4, Amended 3, Repealed 0.

Date Adopted: February 24, 2023.
Joel Sacks
Director

OTS-3903.4

AMENDATORY SECTION (Amending WSR 21-21-043, filed 10/13/21, effective 
11/13/21)

WAC 296-140-001  Definitions.  (1) (("Category 1 clean energy 
project" means a project to:

(a) Develop a facility capable of generating not less than 1000 
watts AC of electricity using any of the following principal sources 
of power: Fuel cells; wind; biomass energy; geothermal resource; tidal 
or wave energy; or technology that converts otherwise lost energy from 
exhaust;

(b) Develop solar energy systems capable of generating not less 
than 500 kilowatts AC of electricity.

(2) "Category 2 clean energy project" means a project to develop 
solar energy systems capable of generating more than 100 kilowatts AC, 
but no more than 500 kilowatts AC of electricity.

(3))) The following definitions apply to the entire chapter:
(a) "Community workforce agreement (CWA)" means a prehire collec-

tive bargaining agreement with one or more labor organizations that 
establishes the terms and conditions of employment for a specific con-
struction project and is an agreement described in 29 U.S.C. Sec. 
158(f). To establish the terms and conditions for employment on a sin-
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gle construction project, the CWA must be a single agreement covering 
all labor organizations representing the building and construction em-
ployees involved in the project and covers all contractors and subcon-
tractors working on the project.

(((4))) (b) "Department" means the department of labor and indus-
tries.

(((5))) (c) "Good faith efforts" means the efforts by the project 
developer or its designated principle contractor that maximize the 
likelihood that the project will be built in compliance with the 
standards for certification. The totality of the circumstances and 
factors will be reviewed to determine good faith. Good faith efforts 
are not necessary when the standard requirements have been met.

(((6))) (d) "Labor hours" means the total hours of laborers, 
workers, or mechanics receiving an hourly wage who are directly em-
ployed by the contractor and all subcontractors working upon the 
project. Labor hours does not include hours worked by foremen, super-
intendents, or owners except where the hours worked are counted in 
satisfying the required apprentice to journey supervision ratio as re-
quired by apprenticeship standards.

(((7))) (e) "Local resident" means Washington laborers, workers, 
or mechanics receiving an hourly wage who live within 50 miles of the 
project being constructed unless the project is being constructed in a 
rural county, then it is defined as Washington workers who live within 
200 miles of the project.

(((8) "Machinery and equipment" means fixtures, devices, and sup-
port facilities that are integral and necessary to the generation of 
electricity using fuel cells, wind, sun, biomass energy, tidal or wave 
energy, geothermal resources, or technology that converts otherwise 
lost energy from exhaust. "Machinery and equipment" does not include:

(a) Hand-powered tools;
(b) Property with a useful life of less than one year;
(c) Repair parts required to restore machinery and equipment to 

normal working order;
(d) Replacement parts that do not increase productivity, improve 

efficiency, or extend the useful life of machinery and equipment;
(e) Buildings; or
(f) Building fixtures that are not integral and necessary to the 

generation of electricity that are permanently affixed to and become a 
physical part of a building.

(9))) (f) "Minority-owned business" means a business certified 
with the office of minority and women's business enterprises (OMWBE) 
as a minority business enterprise (MBE) or a minority women business 
enterprise (MWBE) under chapter 326-20 WAC.

(((10))) (g) "Person" has the same meaning as in RCW 82.04.030.
(h) "Project labor agreement (PLA)" means a prehire collective 

bargaining agreement with one or more labor organizations that estab-
lishes the terms and conditions of employment for a specific construc-
tion project and is an agreement described in 29 U.S.C. Sec. 158(f). 
To establish the terms and conditions for employment on a single con-
struction project, the PLA must be a single agreement covering all la-
bor organizations representing the building and construction employees 
involved in the project and covers all contractors and subcontractors 
working on the project.

(((11))) (i) "Registered apprentice" means an apprentice regis-
tered in an apprenticeship program approved by the Washington state 
apprenticeship and training council according to chapters 49.04 RCW 
and 296-05 WAC.
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(((12))) (j) "Rural county" has the same definition as RCW 
82.14.370(5).

(((13))) (k) "Women-owned business" means a business certified 
with the office of minority and women's business enterprises (OMWBE) 
as a women business enterprise (WBE) or a minority women business en-
terprise (MWBE) under chapter 326-20 WAC.

(((14))) (l) "Veteran-owned business" means a business certified 
by the Washington state department of veteran affairs under RCW 
43.60A.190 or a business considered a veteran-owned business under 38 
C.F.R. Part 74.

(2) The following definitions apply to WAC 296-140-002 through 
296-140-004:

(a) "Category 1 clean energy project" means a project under RCW 
82.08.962 and 82.12.962 to:

(i) Develop a facility capable of generating not less than 1,000 
watts AC of electricity using any of the following principal sources 
of power: Fuel cells, wind, biomass energy, geothermal resource, tidal 
or wave energy, or technology that converts otherwise lost energy from 
exhaust;

(ii) Develop solar energy systems capable of generating not less 
than 500 kilowatts AC of electricity.

(b) "Category 2 clean energy project" means a project under RCW 
82.08.962 and 82.12.962 to develop solar energy systems capable of 
generating more than 100 kilowatts AC, but no more than 500 kilowatts 
AC of electricity.

(c) "Machinery and equipment" means fixtures, devices, and sup-
port facilities that are integral and necessary to the generation of 
electricity using fuel cells, wind, sun, biomass energy, tidal or wave 
energy, geothermal resources, or technology that converts otherwise 
lost energy from exhaust. "Machinery and equipment" does not include:

(i) Hand-powered tools;
(ii) Property with a useful life of less than one year;
(iii) Repair parts required to restore machinery and equipment to 

normal working order;
(iv) Replacement parts that do not increase productivity, improve 

efficiency, or extend the useful life of machinery and equipment;
(v) Buildings; or
(vi) Building fixtures that are not integral and necessary to the 

generation of electricity that are permanently affixed to and become a 
physical part of a building.

(3) The following definitions apply to WAC 296-140-005 and 
296-140-006:

(a) "Eligible investment project" means an investment project of 
at least $2,000,000 in either qualified buildings or qualified machi-
nery and equipment, or both, for any of the following new, renovated, 
or expanded:

(i) Manufacturing operations;
(ii) Facilities to produce clean fuels, subject to the limita-

tions in RCW 82.89.010 (8)(d), renewable hydrogen, green electrolytic 
hydrogen, or green hydrogen carriers; or

(iii) Storage facilities.
(b) "Green electrolytic hydrogen" means hydrogen produced through 

electrolysis and does not include hydrogen manufactured using steam 
reforming or any other conversion technology that produces hydrogen 
from a fossil fuel feedstock.

(c) "Green hydrogen carrier" means a chemical compound, created 
using electricity or renewable resources as energy input and without 
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use of fossil fuel as a feedstock, from renewable hydrogen or green 
electrolytic hydrogen for the purposes of transportation, storage, and 
dispensing of hydrogen.

(d)(i) "Initiation of construction" means the date that a build-
ing permit is issued under the building code adopted under RCW 
19.27.031 for:

(A) Construction of the eligible investment project, if the un-
derlying ownership of the building vests exclusively with the person 
receiving the economic benefit of the deferral;

(B) Construction of the eligible investment project, if the eco-
nomic benefits of the deferral are passed to a lessee as provided in 
RCW 82.89.020;

(C) Tenant improvements for the eligible investment project, if 
the economic benefits of the deferral are passed to a lessee as provi-
ded in RCW 82.89.020.

(ii) "Initiation of construction" does not include soil testing, 
site clearing and grading, site preparation, or any other related ac-
tivities that are initiated before the issuance of a building permit 
for the construction of the foundation of the building.

(iii) If the investment project is a phased project, "initiation 
of construction" applies separately to each phase.

(e) "Investment project" means an investment in either qualified 
buildings or qualified machinery and equipment, or both, including la-
bor and services rendered in the planning, installation, and construc-
tion of the project.

(f) "Manufacturing" has the same meaning as "to manufacture" in 
RCW 82.04.120.

(g) "Manufacturing operation" means manufacturing tangible per-
sonal property exclusively incorporated as an ingredient or component 
of or used in the generation of:

(i) Passenger cars, light duty trucks, medium duty passenger ve-
hicles, buses, commercial vehicles as defined in RCW 46.04.140, or mo-
torcycles that emit no exhaust gas from the onboard source of power, 
other than water vapor;

(ii) Charging and fueling infrastructure for electric, hydrogen, 
or other vehicle types that emits no exhaust gas from the onboard 
source of power, other than water vapor;

(iii) Renewable and green electrolytic hydrogen, including pre-
paring renewable and green electrolytic hydrogen for distribution or 
converting it to a green hydrogen carrier;

(iv) Clean fuel with associated greenhouse gas emissions not ex-
ceeding 80 percent of the 2017 levels established under RCW 
70A.535.020 or its successor statute under chapter 70A.535 RCW;

(v) Electricity from renewable resources; or
(vi) Storage facilities.
(h) "Operationally complete" means the eligible investment 

project is capable of being used for its intended purpose as described 
in the application.

(i) "Qualified buildings" means construction of new structures, 
and expansion or renovation of existing structures for the purpose of 
increasing floor space or production capacity, used for manufacturing, 
including plant offices and warehouses or other buildings for the 
storage of raw materials or finished goods if the facilities are an 
essential or an integral part of a factory, mill, plant, or laboratory 
used for manufacturing. If a qualified building is used partly for 
manufacturing and partly for other purposes, the applicable tax defer-
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ral must be determined by apportionment of the costs of construction 
under rules adopted by the department.

(j) "Qualified machinery and equipment" means all new industrial 
fixtures, equipment, and support facilities that are an integral and 
necessary part of a manufacturing operation. "Qualified machinery and 
equipment" includes: Computers; software; data processing equipment; 
laboratory equipment; manufacturing components such as belts, pulleys, 
shafts, and moving parts; molds, tools, and dies; operating struc-
tures; and all equipment used to control, monitor, or operate the ma-
chinery.

(k) "Recipient" means a person receiving a tax deferral under 
chapter 82.89 RCW.

(l) "Renewable resource" has the same meaning as in RCW 
82.08.816.

(m) "Storage facility" means a facility that:
(i) Accepts electricity as an energy source and uses a chemical, 

thermal, mechanical, or other process to store energy for subsequent 
delivery or consumption in the form of electricity; or

(ii) Stores renewable hydrogen, green electrolytic hydrogen, or 
green hydrogen carrier for subsequent delivery or consumption.

(4) The following definitions apply to WAC 296-140-007 and 
296-140-008:

(a) "Eligible area" means a qualifying commercial center.
(b) "Eligible investment project" means an investment project 

that is located, as of the date the application required by RCW 
82.90.030, is received by the department, in an eligible area.

(c)(i) "Initiation of construction" means the date that a build-
ing permit is issued under the building code adopted under RCW 
19.27.031 for:

(A) Construction of the eligible investment project, if the un-
derlying ownership of the building vests exclusively with the person 
receiving the economic benefit of the deferral;

(B) Construction of the eligible investment project, if the eco-
nomic benefits of the deferral are passed to a lessee as provided in 
RCW 82.90.080; or

(C) Tenant improvements for the eligible investment project, if 
the economic benefits of the deferral are passed to a lessee as provi-
ded in RCW 82.90.080.

(ii) "Initiation of construction" does not include soil testing, 
site clearing and grading, site preparation, or any other related ac-
tivities that are initiated before the issuance of a building permit 
for the construction of the foundation of the building.

(iii) If the investment project is a phased project, "initiation 
of construction" applies separately to each phase.

(d) "Investment project" means an investment in a qualified solar 
canopy including labor and services rendered in the planning, instal-
lation, and construction of the project.

(e) "Operationally complete" means the solar canopy has received 
its final electrical inspection and is connected to the electrical 
grid.

(f) "Qualified solar canopy" means construction of a new solar 
canopy that has an area of at least 50,000 square feet.

(g) "Qualifying commercial center" means a property currently 
used for retail, industrial, office, or other commercial purposes, 
containing a parking area or other area dedicated for both vehicle use 
and placement of a solar canopy.
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(h) "Recipient" means a person receiving a tax deferral under 
chapter 82.90 RCW.

(i) "Solar canopy" means an elevated structure, or multiple 
structures, containing a solar energy system, as defined in RCW 
82.16.110, with a nameplate capacity of at least one megawatt of al-
ternating current.

"Solar canopy" includes the solar energy system, power lines, and 
any equipment required to connect the solar canopy to the electrical 
grid.
[Statutory Authority: RCW 82.08.962 and 82.12.962. WSR 21-21-043, § 
296-140-001, filed 10/13/21, effective 11/13/21.]

AMENDATORY SECTION (Amending WSR 21-21-043, filed 10/13/21, effective 
11/13/21)

WAC 296-140-002  Labor standard certification for Category 1 
clean energy projects under RCW 82.08.962 and 82.12.962.  (1) To qual-
ify for department certification for the 50 percent retail sales and 
use tax remittance for machinery and equipment installed and the labor 
and services rendered in respect to installing the machinery and 
equipment, a Category 1 clean energy project must meet the following 
minimum requirements:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses.

(i) Have 21 percent of the contract((s)) dollars awarded to wom-
en-owned businesses, minority-owned businesses, or veteran-owned busi-
nesses; or

(ii) Good faith efforts which include, but are not limited to:
(A) Proactive outreach to firms that are women, minority, and 

veteran-owned businesses; advertising in local community publications 
and publications appropriate to identified firms;

(B) Participating in community job fairs, conferences, and trade 
shows;

(C) Identification of interested women, minority, and veteran-
owned businesses that have the capability to perform the work of the 
contract;

(D) Providing reasonable time for women, minority, and veteran-
owned businesses to fully and meaningfully respond to bid solicita-
tions, that includes providing adequate information about the plans, 
specifications, and requirements of the contract along with timely re-
sponses to subcontractor inquiries and proposals;

(E) Apportioning contract work items into economically feasible 
units to facilitate women, minority, and veteran-owned businesses' 
participation and where possible, establishing flexible time frames 
for performance to encourage participation;

(F) Adequately researching interested subcontractors and their 
capabilities before rejecting their proposals; and

(G) Not relying on price alone in the selection of subcontractors 
and considering reasonable quotes from women, minority, and veteran-
owned businesses, even if other quotes are less expensive.

(b) Standard for procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations.
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(i) Awards contracts to businesses that have no findings of vio-
lation of federal or state wage and hour laws and regulations in a fi-
nal and binding order by an administrative agency or court of compe-
tent jurisdiction in the 24 month period prior to the bid date; or

(ii) Good faith efforts which include, but are not limited to:
(A) Efforts to hire contractors with a history of compliance with 

wage and hour laws.
(B) Adequately researching interested subcontractors and their 

wage and hour history before rejecting their proposals.
(C) If the only qualified contractor is one that does not meet 

the standard, requiring remedial measures that allow for ongoing re-
view of compliance with wage and hour laws.

(c) Standard for apprenticeship utilization.
(i) Have a minimum of 15 percent of the project's labor hours 

performed by registered apprentices; or
(ii) Good faith efforts which include, but are not limited to:
(A) The project developer or its designated principle contractor 

or subcontractors participate in state-approved apprenticeship pro-
grams but no apprentices were available or not enough apprentices were 
available during the project. It is expected that contractors partici-
pate in apprenticeship programs for occupations where they have em-
ployees being trained;

(B) If apprentices are not available for dispatch at the begin-
ning of the project, it is expected that the contractor check back 
with the program periodically to see if apprentices are available;

(C) The following situations do not meet the requirements for 
good faith efforts:

(I) Falling short of the requirement due to subcontractors not 
using apprentices;

(II) Not using a state-approved apprenticeship program while you 
are trying to get your own program approved by the Washington state 
apprenticeship and training council;

(III) Not using a state-approved apprenticeship program due to 
cost;

(IV) Not using a state-approved apprenticeship program because 
you are an out-of-state contractor;

(V) Not replacing an apprentice that quit or was fired; or not 
using enough apprentices because certain work is too dangerous or the 
apprentices do not have the appropriate skills.

(d) Standard for preferred entry for workers living in the area 
where the project is being constructed:

(i) Have a minimum of 35 percent of total labor work hours per-
formed by local residents except for projects located in rural coun-
ties, which may have a minimum of 20 percent of total labor hours by 
local residents; or

(ii) Good faith efforts which include, but are not limited to:
(A) Listing the job with the local Washington WorkSource office 

in advance of the start of the project or contract;
(B) Requesting the dispatch of local workers through union halls;
(C) Informing community partners/organizations of opportunities 

in advance of the start of the project or contract;
(D) Developing an employment hiring plan prior to the start of 

the project detailing how the local hiring requirements will be met; 
and

(E) Designating a jobs coordinator to be responsible for the lo-
cal hire requirements with the experience and qualifications necessary 
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to identify and recruit local workers, and provide referrals as appro-
priate to comply with local hire requirements.

(2) To qualify for department certification for the 75 percent 
retail sales and use tax remittance for machinery and equipment in-
stalled and the labor and services rendered in respect to installing 
the machinery and equipment, a Category 1 clean energy project must 
meet the following minimum requirements:

(a) Meet the standards for certification for the 50 percent tax 
remittance under WAC 296-140-002(1); and

(b) Pay all workers performing labor hours on the project wages 
not less than prevailing wages as determined by the department under 
chapter 39.12 RCW.

(3) To qualify for department certification for the 100 percent 
retail sales and use remittance for machinery and equipment installed 
and the labor and services rendered in respect to installing the ma-
chinery and equipment, a Category 1 clean energy project must have a 
signed PLA or CWA for the project prior to construction starting on 
the project. Separately meeting the standards for certification for 
the 50 percent and 75 percent tax remittance under subsections (1) and 
(2) of this section are not required.

(4) The inability to meet any of the standards based on conflicts 
with state or federal law may constitute good faith.
[Statutory Authority: RCW 82.08.962 and 82.12.962. WSR 21-21-043, § 
296-140-002, filed 10/13/21, effective 11/13/21.]

AMENDATORY SECTION (Amending WSR 21-21-043, filed 10/13/21, effective 
11/13/21)

WAC 296-140-004  Application, records and documentation, and cer-
tification for Category 1 and Category 2 clean energy projects under 
RCW 82.08.962 and 82.12.962.  (1) For Category 1 and Category 2 clean 
energy projects under RCW 82.08.962 and 82.12.962, businesses applying 
for department certification must complete an application in a form 
required by the department prior to the start of the project.

(2) Businesses must maintain records and documentation open to 
review to verify compliance with the labor standards or the good faith 
efforts. Records and documentation include, but are not limited to:

(a) Standard for procurement from and contract((s)) dollars with 
women, minority, or veteran-owned businesses:

(i) A list of all businesses that have had contracts on the 
project, including information about their certifications for the wom-
en-owned businesses, minority-owned businesses, or veteran-owned busi-
nesses that have been contracted with on the project, including:

(A) A description of the work of the contract;
(B) The dollar amount of the contract;
(ii) Written confirmation from each women-owned business, minori-

ty-owned business, or veteran-owned business that it is participating 
in the contract;

(iii) Documentation and evidence to support good faith efforts as 
necessary; and

(iv) Other records and documentation requested by the department.
(b) Standard for procurement from and contracts with entities 

that have a history of complying with federal and state wage and hour 
laws and regulations.
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(i) A list of all the businesses contracted with, including the 
unified business identifier number, the federal employer identifica-
tion number, other identifying information requested by the depart-
ment, and information obtained concerning their federal and state wage 
and hour laws and regulations compliance history;

(ii) A copy of documents related to the contract invitation or 
bid such as the contract solicitation, bid request, or request for 
proposal; a copy of the responding bids, proposals, or offer; and a 
copy of any final contracts and amendments;

(iii) A description of the process used to determine prospective 
contractors' compliance with federal and state wage and hour laws and 
regulations;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(c) Standard for apprenticeship utilization.
(i) The name, occupational title, and registration number for 

each registered apprentice;
(ii) The number of apprentices and labor hours worked, catego-

rized by occupational title and employer;
(iii) The number of journey level workers and labor hours worked, 

categorized by occupational title and employer;
(iv) Copies of weekly or monthly reporting forms and payroll re-

cords used to capture the required information;
(v) A statement affirming the hours reported meeting the defini-

tion of "labor hours" as defined by WAC 296-140-001;
(vi) Documentation and evidence to support good faith efforts as 

necessary; and
(vii) Other records and documentation requested by the depart-

ment.
(d) Standard for preferred entry by local workers.
(i) The total number of workers performing labor hours on the 

project;
(ii) The total number of workers performing labor hours hired who 

meet the definition of a local worker under WAC 296-140-001 for the 
job category selected;

(iii) Employment records that contain the address of individuals 
hired to work on the project;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(e) Standard for payment of prevailing wages.
(i) Documentation showing all workers performing labor hours on 

the project were paid not less than chapter 39.12 RCW prevailing rates 
of wage; and

(ii) Payroll records. For projects that are also public works, 
labor and industries public work reporting online system for the 
project will eliminate the need to maintain documents and is accepta-
ble as the system of record.

(f) Records and documents for a standard PLA or CWA. A signed 
copy of the PLA or CWA for the project.

(3) The department may require periodic reporting of compliance 
in a form and method prescribed by the department. Where a project 
seeking certification under this rule is also a public works project, 
public works reporting requirements may satisfy reporting require-
ments.
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(4) For Category 1 clean energy projects seeking certification 
for the 50 and 75 percent tax remittance and Category 2 clean energy 
projects seeking certification for the 50 percent tax remittance, 
businesses must submit notice of project completion in a form required 
by the department. After receiving the notice of competition, the de-
partment will determine if the certification standards are met based 
on a review of the documentation as requested by the department. If 
the standards were met, the department will issue the certification to 
the applicant.

(5) For Category 1 clean energy projects seeking certification 
for the 100 percent tax remittance, the department will issue certifi-
cation upon the receipt of the required application for certification 
and a signed copy of the PLA or CWA for the project. In the event 
there are separate PLAs or CWAs for different phases of construction, 
all PLAs and CWAs for the project must be submitted to the department 
before the start of each phase and the department will not certify the 
project until the PLAs or CWAs for the construction and installation 
of the energy producing equipment have all been signed.
[Statutory Authority: RCW 82.08.962 and 82.12.962. WSR 21-21-043, § 
296-140-004, filed 10/13/21, effective 11/13/21.]

NEW SECTION
WAC 296-140-005  Labor standard certification for projects in 

clean technology manufacturing, clean alternative fuels production, 
and renewable energy storage under chapter 82.89 RCW.  (1) To qualify 
for department certification for the 50 percent reduction in the 
amount of deferred state sales and use tax to be repaid for under RCW 
82.89.060, the eligible investment projects must meet the following 
minimum requirements:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses.

(i) Consult with OMWBE and DVA to develop a plan to meet the 
standards or good faith efforts before the initiation of construction 
of the investment project; and

(ii) Have 15 percent of contracts awarded to minority and women-
owned businesses and five percent of contracts awarded to veteran-
owned businesses; or

(iii) Demonstrate good faith efforts included in the plan re-
quired by (a)(i) of this subsection. Good faith efforts which include, 
but are not limited to:

(A) Proactive outreach to firms that are women, minority, and 
veteran-owned businesses; advertising in local community publications 
and publications appropriate to identified firms and with the office 
of minority and women's business enterprises;

(B) Participating in community job fairs, conferences, and trade 
shows;

(C) Identification of interested women, minority, and veteran-
owned businesses that have the capability to perform the work of the 
contract;

(D) Providing reasonable time for women, minority, and veteran-
owned businesses to fully and meaningfully respond to bid solicita-
tions, that includes providing adequate information about the plans, 
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specifications, and requirements of the contract along with timely re-
sponses to subcontractor inquiries and proposals;

(E) Apportioning contract work items into economically feasible 
units to facilitate women, minority, and veteran-owned businesses' 
participation and where possible, establishing flexible time frames 
for performance to encourage participation;

(F) Adequately researching interested subcontractors and their 
capabilities before rejecting their proposals; and

(G) Not relying on price alone in the selection of subcontractors 
and considering reasonable quotes from women, minority, and veteran-
owned businesses, even if other quotes are less expensive.

(H) Other efforts identified by OMWBE or DVA included in the plan 
required by (a)(i) of this subsection.

(b) Standard for procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) Awards contracts to businesses that have no findings of vio-
lation of federal or state wage and hour laws and regulations in a fi-
nal and binding order by an administrative agency or court of compe-
tent jurisdiction in the 24-month period prior to the bid date; or

(ii) Good faith efforts which include, but are not limited to:
(A) Efforts to hire contractors with a history of compliance with 

wage and hour laws;
(B) Adequately researching interested subcontractors and their 

wage and hour history before rejecting their proposals; and
(C) If the only qualified contractor is one that does not meet 

the standard, requiring remedial measures that allow for ongoing re-
view of compliance with wage and hour laws.

(c) Standard for apprenticeship utilization.
(i) Have a minimum of 15 percent of the project's labor hours 

performed by registered apprentices; or
(ii) Good faith efforts which include, but are not limited to:
(A) The project developer or its designated principle contractor 

or subcontractors participate in state-approved apprenticeship pro-
grams but no apprentices were available or not enough apprentices were 
available during the project. It is expected that contractors partici-
pate in apprenticeship programs for occupations where they have em-
ployees being trained;

(B) If apprentices are not available for dispatch at the begin-
ning of the project, it is expected that the contractor check back 
with the program periodically to see if apprentices are available;

(C) The following situations do not meet the requirements for 
good faith efforts:

(I) Falling short of the requirement due to subcontractors not 
using apprentices;

(II) Not using a state-approved apprenticeship program while you 
are trying to get your own program approved by the Washington state 
apprenticeship and training council;

(III) Not using a state-approved apprenticeship program due to 
cost;

(IV) Not using a state-approved apprenticeship program because 
you are an out-of-state contractor;

(V) Not replacing an apprentice that quit or was fired; or
(VI) Not using enough apprentices because certain work is too 

dangerous or the apprentices do not have the appropriate skills.
(d) Standard for preferred entry for workers living in the area 

where the project is being constructed:

Washington State Register WSR 23-06-043

Certified on 3/9/2023 [ 12 ] WSR 23-06-043



(i) Have a minimum of 35 percent of total labor work hours per-
formed by local residents except for projects located in rural coun-
ties, which may have a minimum of 20 percent of total labor hours by 
local residents; or

(ii) Good faith efforts which include, but are not limited to:
(A) Listing the job with the local Washington WorkSource office 

in advance of the start of the project or contract;
(B) Requesting the dispatch of local workers through union halls;
(C) Informing community partners/organizations of opportunities 

in advance of the start of the project or contract;
(D) Developing an employment hiring plan prior to the start of 

the project detailing how the local hiring requirements will be met; 
and

(E) Designating a jobs coordinator to be responsible for the lo-
cal hire requirements with the experience and qualifications necessary 
to identify and recruit local workers, and provide referrals as appro-
priate to comply with local hire requirements.

(2) To qualify for department certification for the 75 percent 
reduction in the amount of deferred state sales and use tax to be re-
paid under RCW 82.89.060, the eligible investment projects must meet 
the following minimum requirements:

(a) Meet the standards for certification for the 50 percent re-
duction in the amount of deferred state sales and use tax to be repaid 
under RCW 82.89.060, under subsection (1) of this section; and

(b) Pay all workers performing labor hours on the project wages 
not less than prevailing wages as determined by the department under 
chapter 39.12 RCW.

(3) To qualify for department certification for the 100 percent 
reduction in the amount of deferred state sales and use tax to be re-
paid under RCW 82.89.060, the eligible investment projects must have a 
signed PLA or CWA for the project prior to the initiation of construc-
tion of the investment project on the project. Separately meeting the 
standards for certification for the 50 percent and 75 percent certifi-
cation under subsections (1) and (2) of this section are not required.

(4) The inability to meet any of the standards based on conflicts 
with state or federal law may constitute good faith.
[]

NEW SECTION
WAC 296-140-006  Application, records and documentation, and cer-

tification for projects in clean technology manufacturing, clean al-
ternative fuels production, and renewable energy storage under chapter 
82.89 RCW.  (1) Recipients applying for department certification under 
chapter 82.89 RCW, must complete an application in a form required by 
the department prior to the initiation of construction of the invest-
ment project.

(2) Businesses must maintain records and documentation open to 
review to verify compliance with the labor standards or the good faith 
efforts. Records and documentation include, but are not limited to:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses:

(i) A list of all businesses that have had contracts on the 
project, including information about their certifications for the wom-
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en-owned businesses, minority-owned businesses, or veteran-owned busi-
nesses that have been contracted with on the project, including:

(A) A description of the work of the contract;
(B) The dollar amount of the contract;
(ii) Written confirmation from each women-owned business, minori-

ty-owned business, or veteran-owned business that it is participating 
in the contract;

(iii) A copy of the plan to meet the standards or good faith ef-
forts developed in consultation with OMWBE or DVA;

(iv) A copy of OMWBE's or DVA's review to determine compliance 
with the plan; and

(v) Other records and documentation requested by the department.
(b) Standard for procurement from and contracts with entities 

that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) A list of all the businesses contracted with, including the 
unified business identifier number, the federal employer identifica-
tion number, other identifying information requested by the depart-
ment, and information obtained concerning their federal and state wage 
and hour laws and regulations compliance history;

(ii) A copy of documents related to the contract invitation or 
bid such as the contract solicitation, bid request, or request for 
proposal; a copy of the responding bids, proposals, or offer; and a 
copy of any final contracts and amendments;

(iii) A description of the process used to determine prospective 
contractors' compliance with federal and state wage and hour laws and 
regulations;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(c) Standard for apprenticeship utilization.
(i) The name, occupational title, and registration number for 

each registered apprentice;
(ii) The number of apprentices and labor hours worked, catego-

rized by occupational title and employer;
(iii) The number of journey level workers and labor hours worked, 

categorized by occupational title and employer;
(iv) Copies of weekly or monthly reporting forms and payroll re-

cords used to capture the required information;
(v) A statement affirming the hours reported meeting the defini-

tion of "labor hours" as defined by WAC 296-140-001;
(vi) Documentation and evidence to support good faith efforts as 

necessary; and
(vii) Other records and documentation requested by the depart-

ment.
(d) Standard for preferred entry by local workers.
(i) The total number of workers performing labor hours on the 

project;
(ii) The total number of workers performing labor hours hired who 

meet the definition of a local worker under WAC 296-140-001 for the 
job category selected;

(iii) Employment records that contain the address of individuals 
hired to work on the project;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(e) Standard for payment of prevailing wages.
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(i) Documentation showing all workers performing labor hours on 
the project were paid not less than chapter 39.12 RCW prevailing rates 
of wage; and

(ii) Payroll records. For projects that are also public works, 
labor and industries public work reporting online system for the 
project will eliminate the need to maintain documents and is accepta-
ble as the system of record.

(f) Records and documents for a standard PLA or CWA. A signed 
copy of the PLA or CWA for the project.

(3) The department may require periodic reporting of compliance 
in a form and method prescribed by the department. Where a project 
seeking certification under this rule is also a public works project, 
public works reporting requirements may satisfy reporting require-
ments.

(4) For eligible investment projects seeking certification for 
the 50 and 75 percent reduction in the amount of deferred state sales 
and use tax to be repaid under RCW 82.89.060, recipients must submit 
notice of the project is operationally complete in a form required by 
the department. After receiving the notice project is operationally 
complete, the department will determine if the certification standards 
are met based on a review of the documentation as requested by the de-
partment. If the standards were met, the department will issue the 
certification to the applicant.

(5) For eligible investment projects seeking certification for 
the 100 percent reduction in the amount of deferred state sales and 
use tax to be repaid under RCW 82.89.060, the department will issue 
certification upon the receipt of the required application for certif-
ication and a signed copy of the PLA or CWA for the project. In the 
event there are separate PLAs or CWAs for different phases of con-
struction, all PLAs and CWAs for the project must be submitted to the 
department before the start of each phase and the department will not 
certify the project until the PLAs or CWAs for all phases have all 
been signed.
[]

NEW SECTION
WAC 296-140-007  Labor standard certification for solar canopies 

placed on large-scale commercial parking lots and other similar areas 
under chapter 82.90 RCW.  (1) To qualify for department certification 
for the 50 percent reduction in the amount of deferred state sales and 
use tax to be repaid under RCW 82.90.060, the eligible investment 
projects must meet the following minimum requirements:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses.

(i) Consult with OMWBE and DVA to develop a plan to meet the 
standards or good faith efforts; and

(ii) Have 15 percent of contract dollars awarded to minority and 
women-owned businesses and five percent of contract dollars awarded to 
veteran-owned businesses; or

(iii) Demonstrate good faith efforts included in the plan re-
quired by (a)(i) of this subsection. Good faith efforts which include, 
but are not limited to:
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(A) Proactive outreach to firms that are women, minority, and 
veteran-owned businesses; advertising in local community publications 
and publications appropriate to identified firms and with the office 
of minority and women's business enterprises;

(B) Participating in community job fairs, conferences, and trade 
shows;

(C) Identification of interested women, minority, and veteran-
owned businesses that have the capability to perform the work of the 
contract;

(D) Providing reasonable time for women, minority, and veteran-
owned businesses to fully and meaningfully respond to bid solicita-
tions, that includes providing adequate information about the plans, 
specifications, and requirements of the contract along with timely re-
sponses to subcontractor inquiries and proposals;

(E) Apportioning contract work items into economically feasible 
units to facilitate women, minority, and veteran-owned businesses' 
participation and where possible, establishing flexible time frames 
for performance to encourage participation;

(F) Adequately researching interested subcontractors and their 
capabilities before rejecting their proposals; and

(G) Not relying on price alone in the selection of subcontractors 
and considering reasonable quotes from women, minority, and veteran-
owned businesses, even if other quotes are less expensive.

(H) Other efforts identified by OMWBE or DVA included in the plan 
required by (a)(i) of this subsection.

(b) Standard for procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) Awards contracts to businesses that have no findings of vio-
lation of federal or state wage and hour laws and regulations in a fi-
nal and binding order by an administrative agency or court of compe-
tent jurisdiction in the 24-month period prior to the bid date; or

(ii) Good faith efforts which include, but are not limited to:
(A) Efforts to hire contractors with a history of compliance with 

wage and hour laws;
(B) Adequately researching interested subcontractors and their 

wage and hour history before rejecting their proposals; and
(C) If the only qualified contractor is one that does not meet 

the standard, requiring remedial measures that allow for ongoing re-
view of compliance with wage and hour laws.

(c) Standard for apprenticeship utilization.
(i) Have a minimum of 15 percent of the project's labor hours 

performed by registered apprentices; or
(ii) Good faith efforts which include, but are not limited to:
(A) The project developer or its designated principle contractor 

or subcontractors participate in state-approved apprenticeship pro-
grams but no apprentices were available or not enough apprentices were 
available during the project. It is expected that contractors partici-
pate in apprenticeship programs for occupations where they have em-
ployees being trained;

(B) If apprentices are not available for dispatch at the begin-
ning of the project, it is expected that the contractor check back 
with the program periodically to see if apprentices are available;

(C) The following situations do not meet the requirements for 
good faith efforts:

(I) Falling short of the requirement due to subcontractors not 
using apprentices;
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(II) Not using a state-approved apprenticeship program while you 
are trying to get your own program approved by the Washington state 
apprenticeship and training council;

(III) Not using a state-approved apprenticeship program due to 
cost;

(IV) Not using a state-approved apprenticeship program because 
you are an out-of-state contractor;

(V) Not replacing an apprentice that quit or was fired; or
(VI) Not using enough apprentices because certain work is too 

dangerous or the apprentices do not have the appropriate skills.
(d) Standard for preferred entry for workers living in the area 

where the project is being constructed:
(i) Have a minimum of 35 percent of total labor work hours per-

formed by local residents except for projects located in rural coun-
ties, which may have a minimum of 20 percent of total labor hours by 
local residents; or

(ii) Good faith efforts which include, but are not limited to:
(A) Listing the job with the local Washington WorkSource office 

in advance of the start of the project or contract;
(B) Requesting the dispatch of local workers through union halls;
(C) Informing community partners/organizations of opportunities 

in advance of the start of the project or contract;
(D) Developing an employment hiring plan prior to the start of 

the project detailing how the local hiring requirements will be met; 
and

(E) Designating a jobs coordinator to be responsible for the lo-
cal hire requirements with the experience and qualifications necessary 
to identify and recruit local workers, and provide referrals as appro-
priate to comply with local hire requirements.

(2) To qualify for department certification for the 75 percent 
reduction in the amount of deferred state sales and use tax to be re-
paid under RCW 82.90.060, the eligible investment projects must meet 
the following minimum requirements:

(a) Meet the standards for certification for the 50 percent re-
duction in the amount of deferred state sales and use tax to be repaid 
under RCW 82.90.060, under WAC 296-140-005(1); and

(b) Pay all workers performing labor hours on the project wages 
not less than prevailing wages as determined by the department under 
chapter 39.12 RCW.

(3) To qualify for department certification for the 100 percent 
reduction in the amount of deferred state sales and use tax to be re-
paid under RCW 82.90.060, the eligible investment projects must have a 
signed PLA or CWA for the project prior to construction starting on 
the project. Separately meeting the standards for certification for 
the 50 percent and 75 percent certification under subsections (1) and 
(2) of this section are not required.

(4) The inability to meet any of the standards based on conflicts 
with state or federal law may constitute good faith.
[]

NEW SECTION
WAC 296-140-008  Application, records and documentation, and cer-

tification for solar canopies placed on large-scale commercial parking 

Washington State Register WSR 23-06-043

Certified on 3/9/2023 [ 17 ] WSR 23-06-043



lots and other similar areas under chapter 82.90 RCW.  (1) Recipients 
applying for department certification for solar canopies placed on 
large-scale commercial parking lots and other similar areas under 
chapter 82.90 RCW must complete an application in a form required by 
the department prior to the initiation of construction of the invest-
ment project.

(2) Businesses must maintain records and documentation open to 
review to verify compliance with the labor standards or the good faith 
efforts. Records and documentation include, but are not limited to:

(a) Standard for procurement from and contracts with women, mi-
nority, or veteran-owned businesses:

(i) A list of all businesses that have had contracts on the 
project, including information about their certifications for the wom-
en-owned businesses, minority-owned businesses, or veteran-owned busi-
nesses that have been contracted with on the project, including:

(A) A description of the work of the contract;
(B) The dollar amount of the contract;
(ii) Written confirmation from each women-owned business, minori-

ty-owned business, or veteran-owned business that it is participating 
in the contract;

(iii) A copy of the plan to meet the standards or good faith ef-
forts developed in consultation with OMWBE or DVA;

(iv) A copy of OMWBE's or DVA's review to determine compliance 
with the plan; and

(v) Other records and documentation requested by the department, 
OMWBE or DVA.

(b) Standard for procurement from and contracts with entities 
that have a history of complying with federal and state wage and hour 
laws and regulations.

(i) A list of all the businesses contracted with, including the 
unified business identifier number, the federal employer identifica-
tion number, other identifying information requested by the depart-
ment, and information obtained concerning their federal and state wage 
and hour laws and regulations compliance history;

(ii) A copy of documents related to the contract invitation or 
bid such as the contract solicitation, bid request, or request for 
proposal; a copy of the responding bids, proposals, or offer; and a 
copy of any final contracts and amendments;

(iii) A description of the process used to determine prospective 
contractors' compliance with federal and state wage and hour laws and 
regulations;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(c) Standard for apprenticeship utilization.
(i) The name, occupational title, and registration number for 

each registered apprentice;
(ii) The number of apprentices and labor hours worked, catego-

rized by occupational title and employer;
(iii) The number of journey level workers and labor hours worked, 

categorized by occupational title and employer;
(iv) Copies of weekly or monthly reporting forms and payroll re-

cords used to capture the required information;
(v) A statement affirming the hours reported meeting the defini-

tion of "labor hours" as defined by WAC 296-140-001;
(vi) Documentation and evidence to support good faith efforts as 

necessary; and
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(vii) Other records and documentation requested by the depart-
ment.

(d) Standard for preferred entry by local workers.
(i) The total number of workers performing labor hours on the 

project;
(ii) The total number of workers performing labor hours hired who 

meet the definition of a local worker under WAC 296-140-001 for the 
job category selected;

(iii) Employment records that contain the address of individuals 
hired to work on the project;

(iv) Documentation and evidence to support good faith efforts as 
necessary; and

(v) Other records and documentation requested by the department.
(e) Standard for payment of prevailing wages.
(i) Documentation showing all workers performing labor hours on 

the project were paid not less than chapter 39.12 RCW prevailing rates 
of wage; and

(ii) Payroll records. For projects that are also public works, 
labor and industries public work reporting online system for the 
project will eliminate the need to maintain documents and is accepta-
ble as the system of record.

(f) Records and documents for a standard PLA or CWA. A signed 
copy of the PLA or CWA for the project.

(3) The department may require periodic reporting of compliance 
in a form and method prescribed by the department. Where a project 
seeking certification under this rule is also a public works project, 
public works reporting requirements may satisfy reporting require-
ments.

(4) For eligible investment projects seeking certification for 
the 50 and 75 percent reduction in the amount of deferred state sales 
and use tax to be repaid under RCW 82.90.060, recipients must submit 
notice of the project is operationally complete in a form required by 
the department. After receiving the notice project is operationally 
complete, the department will determine if the certification standards 
are met based on a review of the documentation as requested by the de-
partment. If the standards were met, the department will issue the 
certification to the applicant.

(5) For eligible investment projects seeking certification for 
the 100 percent reduction in the amount of deferred state sales and 
use tax to be repaid under RCW 82.90.060, the department will issue 
certification upon the receipt of the required application for certif-
ication and a signed copy of the PLA or CWA for the project. In the 
event there are separate PLAs or CWAs for different phases of con-
struction, all PLAs and CWAs for the project must be submitted to the 
department before the start of each phase and the department will not 
certify the project until the PLAs or CWAs for all phases have all 
been signed.
[]
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