Washington State Register WSR 23-09-073

WSR 23-09-073
PROPOSED RULES
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CHILDREN, YOUTH, AND FAMILIES
[Filed April 19, 2023, 10:46 a.m.]

Original Notice.

Proposal 1is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: The department
of children, youth, and families (DCYF) is amending WAC 110-03-0020
Definitions, 110-03-0040 The right to a hearing, 110-03-0260 Failure
to timely request a hearing, orders of dismissal, and orders of de-
fault, 110-15-0280 Right to request an administrative hearing,
110-50-0590 How does the foster parent appeal the department's deci-
sion on review?, and 110-80-0400 Does an adoptive parent have the
right to appeal department decisions regarding adoption support is-
sues?

Hearing Location(s): On May 23, 2023, telephonic. Make oral com-
ments by calling 360-972-5385 and leaving a voicemail that includes
the comment and an email or physical mailing address where DCYF will
send its response. Comments received through and including May 23,
2023, will be considered.

Date of Intended Adoption: May 24, 2023.

Submit Written Comments to: DCYF rules coordinator, email
dcyf.rulescoordinator@dcyf.wa.gov, https://dcyf.wa.gov/practice/
policy-laws-rules/rule-making/participate/online, by May 23, 2023.

Assistance for Persons with Disabilities: Contact DCYF rules co-
ordinator, email dcyf.rulescoordinator@dcyf.wa.gov, by May 18, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: DCYF is amending these WAC to align
with SSB 5729 which allows for a good cause exception for missed dead-
lines when requesting an administrative hearing for public assistance
cases.

Reasons Supporting Proposal: These amendments comply with SSB
5729 (2022).

Statutory Authority for Adoption: RCW 74.08.080 and 74.09.741.

Statute Being Implemented: RCW 74.08.080 and 74.09.741.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting: Laura Farris,
Olympia, 360-485-7621; Implementation and Enforcement: DCYF, state-
wide.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. DCYF
is not among the agencies listed as required to comply with RCW
34.05.328 (5)[(a)] (i). Further, DCYF does not voluntarily make that
section applicable to the adoption of this rule.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute; and rules adopt,
amend, or repeal a procedure, practice, or requirement re-
lating to agency hearings; or a filing or related process
requirement for applying to an agency for a license or per-
mit.
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Scope of exemption for rule proposal:
Is fully exempt.

April 19, 2023
Brenda Villarreal
Rules Coordinator

OTS-4477.1

AMENDATORY SECTION (Amending WSR 22-22-004, filed 10/20/22, effective
11/20/22)

WAC 110-03-0020 Definitions. The following definitions apply to
this chapter:

"Adjudicative proceeding" means a proceeding in which an opportu-
nity for a hearing occurs before an administrative law judge (ALJ)
concerning an administrative appeal of a DCYF action. Hearings and
prehearing conferences are elements of adjudicative proceedings. An
adjudicative proceeding may take place before the office of adminis-
trative hearings (OAH) and may also encompass review proceedings be-
fore a DCYF board of appeals (BOA) review judge.

"Administrative law judge" or "ALJ" means an impartial decision-
maker who is an attorney and presides over an adjudicative proceeding
resulting in an initial order, or resulting in a final order if no ap-
peal of the initial order is properly made or if no further agency ap-
peal is available.

"Adverse action" or "DCYF action" or "department action" means
licensing, the enforcement of a statute, the application of an agency
rule or order, the imposition of sanctions, or the granting or with-
holding of benefits.

"Board of appeals" or "BOA" means the DCYF board of appeals, the
entity to which an initial order of an ALJ may be appealed and consid-
ered by a review judge.

"Business days" means all days except for Saturdays, Sundays,
federal legal holidays, and state legal holidays listed in RCW
1.16.050(1) .

"Business hours" means 8:00 a.m. to 5:00 p.m. Monday through Fri-
day, except state legal holidays.

"Calendar days" means all days including Saturdays, Sundays, fed-
eral legal holidays, and state legal holidays as listed in RCW
1.16.050(1) .

"Case" means the entire adjudicative proceeding following the
filing of a request for hearing with OAH.

"Continuance" means a change to a later date or time of a pre-
hearing conference, hearing, or deadline for other action.

"DCYF" or "department" means the department of children, youth,
and families.

"DCYF" or "department representative" means an employee of the
department, an assistant attorney general, or special assistant attor-
ney general authorized to represent DCYF in an administrative hearing.

"Documents" means papers, letters, writings, or other printed or
written items.
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"Ex parte contact" means a written or oral communication with an
ALJ or review judge about something related to the hearing when all
other parties are not present, as provided in RCW 34.05.455. Procedur-
al questions are not considered an ex parte contact. Examples of pro-
cedural questions include clarifying the hearing date, time, or loca-
tion or asking for directions to the hearing location.

"File" means delivering documents to OAH or the BOA at the loca-
tion designated in this chapter or in a notice or order received from
OAH or the BOA. The date of filing is the date documents are actually
received during office hours by OAH or the BOA.

(a) Filing may be by:

(1) Personal service (hand delivery);

(ii) First class, registered, or certified mail;

(iii) Fax transmission, if the party also mails a copy of the
document the same day;

(iv) Commercial delivery service; or

(v) Legal messenger service.

(b) A party cannot file documents by email, unless agreed in ad-
vance by OAH or BOA.

"Final order" means an order that is the final DCYF decision. An
ALJ's initial order becomes a final order if the ALJ's initial order
is not appealed to the BOA. If an ALJ's initial order is appealed to
the BOA, the review judge's order is DCYF's final order. However, in
the case of administrative proceedings related to juvenile parole rev-
ocation or subsidy overpayments to child care providers, the ALJ's de-
cision is the final administrative decision.

"Good cause" means a substantial reason or legal justification
for an action or for failing to appear, act, or respond to an action
required under these rules. An ALJ or review judge may use the provi-
sions of superior court civil rule 60 as a guide to determine what may
be considered good cause.

For purposes of public assistance cases, good cause has the same
meaning as described in RCW 74.08.080. Good cause for not requesting a
hearing before the deadline may include, but is not limited to: Mili-
tary deployment, medical reasons, housing instability, language barri-
ers, or domestic violence.

"Hearing" means a meeting held before OAH or a review judge that
gives an aggrieved party an opportunity to be heard, for the purpose
of deciding issues of fact or law, in a dispute resulting from an ap-
pealable action taken against the party by DCYF.

"Initial order"™ is a decision made by an ALJ that may be reviewed
by a review judge at any party's request.

"Judicial review" means a superior court's review of a final or-

der.

"Limited-English-proficient person" or "LEP" means a person with
limited ability to read, write, or speak English well enough to under-
stand and communicate effectively.

"OAH" means the office of administrative hearings. This is a sep-
arate agency and not part of DCYF.

"Party" means DCYF or a person or entity named in a department
action, or to whom a department action is directed.

"Prehearing conference" means a meeting scheduled and conducted
by an ALJ in preparation for a hearing.

"Program" means a DCYF organizational unit and the services that
it provides, including services provided by DCYF staff and through
contracts with providers. Organizational units include, but are not
limited to, DCYF offices and divisions.
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"Public assistance" means public assistance as defined in RCW
74.04.004.

"Reconsideration" means reexamination of a final order on request
of a party because the party believes a mistake was made.

"Record" means the official documentation of the hearing process.
The record includes recordings or transcripts, admitted exhibits, de-
cisions, briefs, notices, orders, and other filed documents.

"Representative" means the person selected by a party to repre-
sent that party in an administrative hearing. A representative may be
an attorney or a lay representative who is not an attorney.

"Review" means the act of reevaluating an initial order by exam-
ining the record and issuing the DCYF final order as provided by RCW
34.05.464.

"Review judge" or "BOA review judge" means an attorney designated
by the DCYF board of appeals to act as the reviewing officer and who
is authorized to review ALJ initial orders and to prepare and enter
the final order.

"Rule" means a state agency regulation found in the Washington
Administrative Code (WAC).

"Serve" or "service" means a procedure by which notice of legal
action is given to a party.

(a) Unless otherwise stated in law or rule, a party may serve an-—
other party by one of the following methods:

(1) Personal service (hand delivery);

(ii) First class, registered, or certified mail;

(iii) Fax, 1f the party also mails a copy of the document the
same day;

(iv) Commercial delivery service;

(v) Legal messenger service; or

(vi) By any other method authorized by chapter 10-08 WAC.

(b) Service for each method, respectively, is complete when:

(1) Personal service is made;

(ii) Mail is properly stamped, addressed, and deposited in the
United States mail;

(iii) Fax produces proof of transmission;

(iv) A parcel is delivered to a commercial delivery service with
charges prepaid; or

(v) A parcel is delivered to a legal messenger service with
charges prepaid.

(c) A party cannot serve documents by email, unless agreed in ad-
vance by the receiving party.

(d) Notice and orders served by mail by OAH or BOA are served on
the date of mailing.

"Stay" means an order temporarily halting the effective date of a
DCYF action.

[Statutory Authority: RCW 13.40.220. WSR 22-22-004, § 110-03-0020,
filed 10/20/22, effective 11/20/22. Statutory Authority: RCW
34.05.220, 43.216.020, and 43.216.065. WSR 20-02-031, § 110-03-0020,
filed 12/19/19, effective 1/19/20.]
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AMENDATORY SECTION (Amending WSR 20-02-031, filed 12/19/19, effective
1/19/20)

WAC 110-03-0040 The right to a hearing. (1) A person or entity
has a right to a hearing to appeal an action by DCYF only if a law or
DCYF rule expressly gives that right and a hearing is requested in a
timely manner. Except for public assistance cases, there is no good
cause exception to the requirement to timely request a hearing. For
public assistance cases, if an applicant or recipient does not file a
request for a hearing within 90 calendar days after receiving notice
of an aggrieving decision, the request may still be filed within one
yvear of the aggrieving decision upon a showing of good cause.

(2) Some DCYF programs may require a party to complete an agency
review process before requesting a hearing. The notice of DCYF action
that DCYF sends a party will include information about this require-
ment.

(3) A party has a specific, limited time to request a hearing.
The deadline for the request is set by statute or department rule. In
cases where the department sends a notice of DCYF action, information
about how, where, and when to request a hearing will be provided in
the notice.

(4) A challenge to an appealable DCYF action is heard in an ad-
ministrative hearing by an ALJ employed by OAH. Not all DCYF actions
may be challenged through the hearing process.

(5) If a party properly requests a hearing that is authorized un-
der subsection (1) of this section, OAH will schedule a hearing and
serve written notice of it on the parties.

(6) If DCYF or the ALJ questions a party's right to a hearing,
the ALJ decides whether the party has that right.

[Statutory Authority: RCW 34.05.220, 43.216.020, and 43.216.065. WSR
20-02-031, § 110-03-0040, filed 12/19/19, effective 1/19/20.]

AMENDATORY SECTION (Amending WSR 20-02-031, filed 12/19/19, effective
1/19/20)

WAC 110-03-0260 Failure to timely request a hearing, orders of
dismissal, and orders of default. (1) A party's failure to request a
hearing ((ew)) to challenge a DCYF action within the time limit re-
quired by statute or rule results in the action becoming final and the
loss of any right to a hearing. A final order resulting from a party's
failure to timely request a hearing may not be vacated. Except for
public assistance cases, there is no good cause exception ((fer—fail—
iag)) Lo the requirement to timely request a hearing. For public as-
sistance cases, if an applicant or recipient does not file a reguest
for a hearing within 90 calendar days after receiving notice of an ag-
grieving decision, the request may still be filed within one year of
the aggrieving decision upon a showing of good cause.

(2) An order of dismissal served on the parties and their repre-
sentatives by an ALJ to end an adjudicative proceeding may be based on
withdrawal of the hearing request by the appealing party, the appeal-
ing party's failure to appear or refusal to meaningfully participate
in the proceedings, a request for dismissal based on a written agree-
ment between the parties, or a request for dismissal made by DCYF.
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(a) If a hearing is dismissed because the appealing party with-
drew the request, did not appear, or refused to meaningfully partici-
pate, the DCYF action becomes the final agency action.

(b) If the hearing is dismissed pursuant to a written agreement
between the parties, the parties must comply with the agreement.

(3) (a) If an appealing party fails to attend or refuses to mean-
ingfully participate in a scheduled prehearing conference or hearing,
an order of default may be entered.

(b) The order of default will include notice that the party
against whom the default order was entered may file a written motion
requesting that the order be vacated and the hearing reinstated.

(c) An order of default becomes a final order dismissing the ap-
pealing party's request for a hearing if the appealing party does not
file a motion to vacate the default order within ((twenty—ene)) 21
calendar days of the date the order was served on the parties as pro-
vided under WAC 110-03-0270.

(d) After an order of default becomes a final order, the DCYF ac-
tion will remain in effect and will be the final agency action.

[Statutory Authority: RCW 34.05.220, 43.216.020, and 43.216.065. WSR

20-02-031, § 110-03-0260, filed 12/19/19, effective 1/19/20.]

OTS-4478.2

AMENDATORY SECTION (Amending WSR 22-01-076, filed 12/10/21, effective
1/10/22)

WAC 110-15-0280 Right to request an administrative hearing. (1)
Consumers: Consumers who disagree with DCYF's decisions affecting
their WCCC benefits have administrative hearing rights under chapter
110-03 WAC.

(a) Consumers' requests for hearing:

(1) May be made by contacting DCYF in-person, by telephone, or by
serving DCYF with written requests that are also filed with the office
of administrative hearings (OAH) as described in WAC 110-03-0060 and
110-03-0080.

(11) Must include the information and documents described in WAC
110-03-0050(2), 1if requests are made in writing.

(iii) Must be made within 90 calendar days of the date the con-
sumers received the decisions being appealed, unless good cause for a
late request can be established under chapter 110-03 WAC.

(b) After completing the administrative hearings, OAH issues ini-
tial orders pursuant to WAC 110-03-0460 and 110-03-0480. Consumers who
disagree with initial orders may request reviews as provided in WAC
110-03-0510 through 110-03-0550.

(c) When consumers request reviews of the initial orders, review
judges issue final orders after considering the requests for review,
initial orders, and hearing records. Consumers who disagree with final
orders may request reconsiderations as provided in WAC 110-03-0570
through 110-03-0580 or seek judicial reviews as described in WAC
110-03-0590.
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(2) Providers: Child care providers who disagree with WCCC over-
payment decisions may request administrative hearings pursuant to RCW
43.20B.675.

(a) To request administrative hearings, child care providers
must:

(1) Make their hearing requests in writing and include the infor-
mation and documents described in RCW 43.20B.675(3) including, but not
limited to, copies of the overpayment notices and statements explain-
ing why they believe the overpayment notices are incorrect; and

(ii) Serve the hearing requests on the Department of Social and
Health Services, Office of Financial Recovery, P.0O. Box 9501, Olympia,
WA 98507-9501, using certified mail return receipt requested or other
manner that provides proof of receipt within 28 calendar days of the
date they received the overpayment notices being appealed.

(b) After completing the administrative hearings, OAH will issue
final orders. Child care providers who disagree with final orders may
request reconsideration. Providers may also seek judicial review of
final orders.

[Statutory Authority: RCW 34.05.229 and 43.216.065. WSR 22-01-076, §
110-15-0280, filed 12/10/21, effective 1/10/22. WSR 18-14-078, recodi-
fied as § 110-15-0280, filed 6/29/18, effective 7/1/18. Statutory Au-
thority: RCW 43.215.060, 43.215.070 and 2017 3rd sp.s. c¢c 1 § 615. WSR
17-23-033, § 170-290-0280, filed 11/7/17, effective 12/8/17. Statutory
Authority: RCW 43.215.060, 43.215.070, and chapter 43.215 RCW. WSR
16-09-059, § 170-290-0280, filed 4/15/16, effective 5/16/16. Statutory
Authority: RCW 43.215.060, 43.215.070, 2006 c 265, and chapter 43.215
RCW. WSR 09-22-043, § 170-290-0280, filed 10/28/09, effective
12/1/09.1]

OTS-4517.1

AMENDATORY SECTION (Amending WSR 18-14-078, filed 6/29/18, effective
7/1/18)

WAC 110-50-0590 How does the foster parent appeal the depart-
ment's decision on review? (1) If the department upholds the rate as-
sessment on review, the foster parent has the right to further chal-
lenge the assessment by timely requesting an administrative hearing.

(2) The request must be in writing and sent to the office of ad-
ministrative hearings (OAH) ( (—WAE388—02—00B25tists—+the—eurrent—ad—
dresses—FforOAH) ), per WAC 110-03-0050.

(3) The request must be received by OAH within ( (twenty)) 90 cal-
endar days from the date of the letter notifying the foster parent of
the department's decision on review, unless good cause for a late re-
guest can be established under chapter 110-03 WAC.

(4) Foster care providers and recipients of foster care funds do
not have a right to request an administrative hearing to challenge or
dispute the established rates of the foster care program or to chal-
lenge the foster care rate assessment standardized form or program.
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[WSR 18-14-078, recodified as § 110-50-0590, filed 6/29/18, effective
7/1/18. Statutory Authority: RCW 74.08.090. WSR 09-16-045, §
388-25-0077, filed 7/28/09, effective 8/28/09.]

OTS-4479.2

AMENDATORY SECTION (Amending WSR 20-04-019, filed 1/27/20, effective
2/27/20)

WAC 110-80-0400 Does an adoptive parent have the right to appeal
department decisions regarding adoption support issues? (1) An adop-
tive parent has the right to an administrative hearing to contest the
following department actions:

(a) Denial of a child's initial eligibility for the adoption sup-
port program or the adoption support reconsideration program;

(b) Failure to respond with reasonable promptness to a written
application or request for services;

(c) Denial of a written request to modify the level of payment or
service in the agreement;

(d) Delay of more than ((fhi¥ty)) 30 calendar days when respond-
ing to a written request for modification of the agreement;

( Denial of a request for nonrecurring adoption expenses;

( Suspension of adoption support benefits; or
(
(

e
f
g

~ ~— ~—

Termination from the program.
2) To initiate the appeal, the adoptive parent must submit a re-
quest for an administrative hearing to the office of administrative
hearings within ((admety)) 90 calendar days of receipt of the depart-
ment's decision to deny a request, to suspend or terminate adoption
support, or failure to respond to a request, unless good cause for a
late request can be established under chapter 110-03 WAC.

(3) The office of administrative hearings must apply the rules in
this chapter as they pertain to the issues being contested.

[Statutory Authority: 2017 ¢ 6. WSR 20-04-019, § 110-80-0400, filed
1/27/20, effective 2/27/20. WSR 18-14-078, recodified as §
110-80-0400, filed 6/29/18, effective 7/1/18. Statutory Authority: 42
U.s.C. § 671-675, RCW 26.33.340, 74.13A.020, 74.13A.030, 74.13A.040,
74.13A.045, 74.13A.047, 74.13A.060, 74.13A.075, 74.13A.085,
74.13A.100, 74.15.020, 45 C.F.R. § 1356.40 and RCW 74.13A.050,
74.13A.055. WSR 01-08-045, § 388-27-0365, filed 3/30/01, effective
4/30/01.]
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