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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Division of Developmental Disabilities)
[Filed July 31, 2023, 3:06 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-08-057.

Title of Rule and Other Identifying Information: WAC 388-823-1095
What are a person's rights as a DDA client or eligible person?, and
388-823-1096 What requirements must a home or community-based service
setting meet?

Hearing Location(s): On September 5, 2023, at 10:00 a.m., wvirtual
via Microsoft Teams or call in. Hearings are being held virtually.
Please see the department of social and health services (DSHS) website
for the most up-to-date information.

Date of Intended Adoption: Not earlier than September 6, 2023.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,

fax 360-664-6185, by 5:00 p.m. on September 5, 2023.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
phone 360-664-6036, fax 360-664-6185, TTY 711 relay service, email
shelley.tencza@dshs.wa.gov, by 5:00 p.m. on August 22, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The developmental disabilities adminis-
tration (DDA) is amending WAC 388-823-1096 to add the federal medicaid
requirements for integrated settings directly into DDA's rules. DDA is
amending WAC 388-823-1095 to clarify that the integrated settings re-
quirements establish rights in addition to those established under
chapter 71A.26 RCW.

Reasons Supporting Proposal: These amendments are intended to
distinguish more clearly between client rights guaranteed by Washing-
ton statute (codified in WAC 388-823-1095) and federal medicaid re-
quirements (codified in WAC 388-823-1096) for delivering home and com-
munity-based services in integrated settings.

Statutory Authority for Adoption: RCW 71A.12.030 and 71A.26.040.

Statute Being Implemented: RCW 71A.26.010.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting: Chantelle Di-
az, P.0O. Box 45310, Olympia, WA 98504-5310, 360-790-4732; Implementa-
tion and Enforcement: Ryan Hilton, P.O. Box 45310, Olympia, WA
98504-5310, 360-407-1500.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These rules incorporate a state statute and a federal regulation with-
out material change.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute
or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
if the rule is not adopted: 42 C.F.R. 441.301.
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Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute.

Scope of exemption for rule proposal:
Is fully exempt.

July 25, 2023
Katherine I. Vasquez
Rules Coordinator

SHS-4979.3

AMENDATORY SECTION (Amending WSR 21-03-003, filed 1/7/21, effective
2/7/21)

WAC 388-823-1095 What are a person's rights as a DDA client or
eligible person? (1) The following definitions apply to this section:

(a) "Administration" means the division of the department respon-
sible for providing services to eligible persons, but does not include
the division of the department responsible for the licensing and cer-
tification of services and facilities for eligible persons.

(b) "Assessment" has the same meaning as defined in RCW
71A.10.020.

(c) "Client" means a person who has a developmental disability as
defined in RCW 71A.10.020 and has been determined to be eligible to
receive services under chapter 71A.16 RCW.

(d) "Department" means the department of social and health serv-
ices.

(e) "Developmental disabilities ombuds" means the office created
under chapter 43.382 RCW.

(f) "Eligible person" has the same meaning as defined in RCW
71A.10.020.

(g) "Legal representative" means a parent of a client under age
( (edghteern)) 18, a court-appointed guardian or limited guardian under
Title 11 RCW if the subject matter is within the scope of the guardi-
anship order, or any other person authorized by law to act for the
client.

(h) "Necessary supplemental accommodation representative" means
an individual who receives copies of administration correspondence to
help a client or eligible person understand the documents and exercise
the client or eligible person's rights. The necessary supplemental ac-
commodation representative is identified by the client or eligible
person when the client or eligible person does not have a legal guard-
ian and is requesting or receiving services from the administration.

(i) "Provider" means an individual, a facility, or an agency that
is one or more of the following: Licensed, certified, contracted by
the department, or state operated to provide services to administra-
tion clients.

(j) "Restraint" includes:

(i) Physical restraint, which is a manual method, obstacle, or
physical or mechanical device, material, or equipment attached or ad-
jacent to the client's body that restricts freedom of movement or ac-
cess to the client's body, is used for discipline or convenience, and
is not required to treat the client's medical symptoms; and
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(ii) Chemical restraint, which is a psychopharmacologic drug that
is used for discipline or convenience and is not required to treat the
client's medical symptoms.

(k) "Restriction" means a limitation on the client's use or en-
joyment of property, social activities, or engagement in the communi-
ty.

(1) "Service plan" means any plan required by the department to
deliver the services authorized by the administration to the client.

(2) The rights set forth in this section are the minimal rights
guaranteed to all clients of the administration, and are not intended
to diminish rights set forth in other state or federal laws that may
contain additional rights.

(3) The administration must notify the individual and the indi-
vidual's legal representative or necessary supplemental accommodation
representative of the rights set forth in this section upon determin-
ing the individual is an eligible person. The notification the admin-
istration provides must be in written form. The administration must
document the date that the notification required in this subsection
was provided.

(4) The administration must notify a client and a client's legal
representative or necessary supplemental accommodation representative
of the rights set forth in this section upon conducting a client's as-
sessment. The notification the administration provides must be in
written form. The administration must document the date it provided
the notification required in this subsection.

(5) The client has the right to exercise autonomy and choice free
from provider interference. This includes the client's right to:

(a) Be free from sexual, physical, and mental abuse, corporal
punishment, and involuntary seclusion;

(b) Be free from discrimination based on race, color, creed, na-
tional origin, religion, sex, age, disability, marital and family sta-
tus, gender identity, or sexual orientation;

(c) Make choices regarding the type of food available within the
client's resources and service plan;

(d) Have visitors at the client's home and associate with persons
of the client's choosing and subject to limitations as negotiated with
the client's housemates;

(e) Control the client's schedule and choose activities, sched-
ules, and health care that meet the client's needs;

(f) Information about the treatment ordered by the client's
health care provider and help plan how the treatment will be implemen-
ted;

(g) Be free from unnecessary medication, restraints, and restric-
tions;

(h) Vote, participate in the democratic process, and help people
with getting elected to office;

(1) Manage the client's money or choose a person to assist;

(7J) Be part of the community;

(k) Make choices about the client's life;

(1) Choose the clothes and hairstyle the client wears;

(m) Furnish and decorate the client's bedroom to the client's
preferences or furnish and decorate the client's home to the client's
preferences subject to agreement with the client's housemates;

(n) Seek paid employment;

(0) Receive the services that the client agrees to receive;

(p) Decide whether or not to participate in research after the
research has been explained to the client, and after the client or the
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client's legal representative gives written consent for the client to
participate in the research; and

(qg) Be free from financial exploitation.

(6) The client has the right to participate in the administra-
tion's service planning. This includes the client's right to:

(a) Be present and provide input on the client's service plans
written by the administration and providers;

(b) Have meaningful opportunities to lead planning processes;

(c) Have the client's visions for a meaningful life and the cli-
ent's goals for education, employment, housing, relationships, and
recreation included in the planning process;

(d) Choose an advocate to attend the planning processes with the
client; and

(e) Have access to current and accurate information about recrea-
tion, education, and employment opportunities available in the cli-
ent's community.

(7) The client has the right to access information about services
and health care. This includes the client's right to:

(a) View a copy of all of the client's service plans;

(b) Possess full copies of the client's current service plans;

(c) Review copies of the policies and procedures for any service
the client receives, at any time. This includes policies and proce-
dures about how the client may file a complaint to providers and the
department;

(d) Examine the results of the department's most recent survey or
inspection conducted by state surveyors or inspectors, statements of
deficiency, and plans of correction in effect with respect to the cli-
ent's provider and the client's residence. The client's service pro-
vider must assist the client with locating and accessing this informa-
tion upon the client's request; and

(e) Receive written notification of enforcement actions taken by
the department against the client's provider. The administration's
case manager or designee must provide notification to the client and
the client's legal representative or necessary supplemental accommoda-
tion representative within ((&wenty)) 20 days, excluding weekends and
holidays, of the date of enforcement. For purposes of this subsection,
a "provider" means an entity that provides residential services re-
ceived by a client that is operated by or contracted through the ad-
ministration. An enforcement action that requires this notification
includes:

(1) Conditions placed on the provider certification or license;

(ii) Suspension or limited suspension of referrals or admissions;

(iii) Imposition of provisional certification or decertification;
or

(iv) Denial, suspension, or revocation of a license or certifica-
tion.

(8) The client has the right to file complaints and grievances,
and to request appeals. This includes the client's right to:

(a) Appeal any decision by the department that denies, reduces,
or terminates the client's eligibility, services, or choice of provid-
er as defined in federal medicaid law and state public assistance
laws;

(b) Submit grievances to the client's provider about the client's
services or other concerns. This includes, but is not limited to, con-
cerns about the behavior of other people where the client lives. The
provider must maintain a written policy on the grievance process that
includes timelines and possible remedies. If a grievance is unre-
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solved, the provider must provide the client with information on how
to submit the grievance to the department;

(c) File complaints and grievances, and request appeals without
penalty or retaliation by the department or providers; and

(d) Receive information about how to obtain accommodation for
disability in the appeal process.

(9) The client has the right to privacy and confidentiality. This
includes the client's right to:

(a) Personal privacy and confidentiality of the client's personal
records;

(b) Communicate privately, including the right to send and re-
ceive mail and email, and the right to use a telephone in an area
where calls can be made without being overheard; and

(c) Meet with and talk privately with the client's friends and
family.

(10) The client has rights during discharge, transfer, and termi-
nation of services as set forth in this subsection.

(a) Clients who are residents of a long-term care facility that
is licensed under chapter 18.20, 72.36, or 70.128 RCW have the rights
set forth in RCW 70.129.110.

(b) Clients who receive certified community residential services
have the right to:

(1) Remain with the client's provider. Services must not be ter-
minated unless the provider determines and documents that:

(A) The provider cannot meet the needs of the client;

(B) The client's safety or the safety of other individuals in the
facility or residence is endangered;

(C) The client's health or the health of other individuals in the
facility or residence would otherwise be endangered; or

(D) The provider ceases to operate.

(ii) Receive written notice from the provider of any potential
termination of services at least ((hixrty)) 30 days before such termi-
nation, except when there is a health and safety emergency that re-
quires termination of service, in which case notice must be provided
at least ((sewvemty—twe)) 72 hours before the date of termination. The
notice must be provided to the client and the client's legal represen-
tative or necessary supplemental accommodation representative. The no-
tice must include:

(A) The reason for termination of services; and

(B) The effective date of termination of services.

(iii) Receive a transition plan at least two days before the ef-
fective date of the termination of services, or if the termination was
based on a health and safety emergency receive a transition plan with-
in two days of the administration's receipt of notice for emergency
termination. The administration must provide the client and the cli-
ent's legal representative or necessary supplemental accommodation
representative with the plan. The plan must include:

(A) The location where the client will be transferred;

(B) The mode of transportation to the new location; and

(C) The name, address, and telephone number of the developmental
disabilities ombuds.

(c) A provider that provides services to clients in a residence
owned by the provider must exhaust the procedures for termination of
services prior to the commencement of any unlawful detainer action un-
der RCW 59.12.030.

(11) The client has the right to access advocates. The client has
the right to receive information from agencies acting as client advo-
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cates, and be afforded the opportunity to contact these agencies. The
provider must not interfere with the client's access to any of the
following:

(a) Any representative of the state;

(b) The resident's individual physician;

(c) The developmental disabilities ombuds; or

(d) Any representative of the organization designated to imple-
ment the protection and advocacy program pursuant to RCW 71A.10.080.

(12) If a client is subject to a guardianship order pursuant to
chapter ((#F=88)) 11.130 RCW, the rights of the client under this sec-
tion are exercised by the client's guardian if the subject matter is
within the scope of the guardianship order.

(13) In addition to the rights in this section, clients who re-
ceive home and community-based services are entitled to receive those
services in an integrated setting as described in WAC 388-823-1096.

[Statutory Authority: RCW 71A.12.030 and 71A.26.030. WSR 21-03-003, §
388-823-1095, filed 1/7/21, effective 2/7/21. Statutory Authority: RCW
71A.12.030, 71A.12.120 and 74.08.090. WSR 14-12-046, § 388-823-1095,
filed 5/29/14, effective 7/1/14. Statutory Authority: RCW 71A.10.020,
71A.12.030, 71A.12.050, 71A.12.070, 71A.16.020, 71A.16.030,
71A.16.040, 71A.16.050, and chapters 71A.10, 71A.12, and 71A.16 RCW.
WSR 05-12-130, § 388-823-1095, filed 6/1/05, effective 7/2/05.]

AMENDATORY SECTION (Amending WSR 18-10-071, filed 4/30/18, effective
5/31/18)

WAC 388-823-1096 What requirements must ((my)) a home or commun-
ty-based service setting meet? ((FHf—ou—reeceive homeor community—
aond
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(1) Home and Community-Based Settings. Home and communitv-based
settings must have all of the following gualities based on the needs
of the HCBS participant as indicated in their person-centered service

plan:
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(a) The setting is integrated in and supports full access of HCBS
participants receiving home and community-based services under 42
C.F.R. Section 440.180 ("HCBS") to the greater community, including
opportunities to seek employment and work in competitive integrated
settings, engage in community life, control personal resources, and
receive services in the community, to the same degree of access as
people not receiving HCBS.

(b) The setting is selected by the HCBS participant from among
setting options including non-disability specific settings and an op-
tion for a private unit in a residential setting. The setting options
are identified and documented in the person-centered service plan and
are based on the HCBS participant's needs, preferences, and, for resi-
dential settings, resources available for room and board.

(c) Ensures the HCBS participant's rights of privacy, dignity and
respect, and freedom from coercion and restraint.

(d) Optimizes, but does not regiment, individual initiative, au-
tonomy, and independence in making life choices, including but not
limited to, daily activities, physical environment, and with whom to
interact.
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(e) Facilitates individual choice regarding services and sup-
ports, and who provides them.

(2) Provider-owned or controlled residential settings. In a pro-
vider-owned or controlled residential setting, in addition to the
gqualities under subsection (1) of this section, the following addi-
tional conditions must be met:

(a) The unit or dwelling is a specific physical place that can be
owned, rented, or occupied under a legally enforceable agreement by
the HCBS participant, and the HCBS participant has, at a minimum, the
same responsibilities and protections from eviction that tenants have
under the Washington State Residential Landlord-Tenant Act, and other
applicable county or city tenant protections. For settings in which
landlord tenant laws do not apply, the state must ensure that a lease,
residency agreement, or other form of written agreement will be in
place for each HCBS participant, and that the document provides pro-
tections that address eviction processes and appeals comparable to
those provided under the jurisdiction's landlord tenant law.

(b) Fach HCBS participant has privacy in their sleeping or living
unit:

(1) Units have entrance doors lockable by the HCBS participant,
with only appropriate staff having keys to doors.

(1i) HCBS participants sharing units have a choice of roommates
in that setting.

(1ii) HCBS participants have the freedom to furnish and decorate
their sleeping or living units within the lease or other agreement.

(c) HCBS participants have the freedom and support to control
their own schedules and activities, and have access to food at any
time.

(d) HCBS participants are able to have visitors of their choosing
at any time.

(e) The setting is physically accessible to the HCBS participant.

(3) Modifications. Any modification of the additional conditions,
under subsection (2) (a) through (2) (d) of this section, must be sup-
ported by a specific assessed need and justified in the person-cen-
tered service plan. The following requirements must be documented in
the person-centered service plan:

(a) A specific and individualized assessed need.

(b) The positive interventions and supports used prior to any
modifications to the person-centered service plan.

(c) Less intrusive methods of meeting the need that have been
tried but did not work.

(d) A clear description of the condition that is directly propor-
tionate to the specific assessed need.

(e) Reqular collection and review of data to measure the ongoing
effectiveness of the modification.

(f) Established time limits for periodic reviews to determine if
the modification is still necessary or can be terminated.

(g) The informed consent of the HCBS participant.

(h) An assurance that interventions and supports will cause no
harm to the HCBS participant.

(4) Settings that are not Home and Community-Based. Home and com-—
munityv-based settings do not include the following:

(a) A nursing facility;

(b) An institution for mental diseases;

(c) An intermediate care facility for individuals with intellec-
tual disabilities;

(d) A hospital; or
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(e) Any other locations that have gualities of an institutional
setting as determined by the Centers for Medicare and Medicaid Serv-
ices (CMS). Any setting that is located in a building that is also a
publicly or privately operated facility that provides inpatient insti-
tutional treatment, or in a building on the grounds of, or immediately
adjacent to, a public institution, or any other setting that has the
effect of isolating HCBS participants from the broader community of
people not receiving HCBS will be presumed to be a setting that has
the gqualities of an institution unless CMS determines through height-
ened scrutiny, based on information presented by the State or other
parties, that the setting does not have the qualities of an institu-
tion and that the setting does have the gqualities of home and communi-
ty-based settings.

[Statutory Authority: RCW 71A.12.030 and 42 C.F.R. § 441.301 (c) (4).
WSR 18-10-071, § 388-823-1096, filed 4/30/18, effective 5/31/18.]
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