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WSR 23-21-023
RULES OF COURT

STATE SUPREME COURT
[October 3, 2023]

IN THE MATTER OF THE PROPOSED )  ORDER
AMENDMENTS TO CR 26— ) NO.25700-A-1536
GENERAL PROVISIONS )
GOVERNING DISCOVER [REVISED] )

The Washington State Bar Association, having recommended the pro-
posed amendments to CR 26—General Provisions Governing Discovery [Re-
vised], and the Court having approved the proposed amendments for pub-
lication;

Now, therefore, it is hereby

ORDERED:

(a) That pursuant to the provisions of GR 9(g), the proposed
amendments as shown below are to be published for comment in the Wash-
ington Reports, Washington Register, Washington State Bar Association
and Administrative Office of the Court's websites in January 2024.

(b) The purpose statement as required by GR 9(e) is waived be-
cause the published proposal has been modified since the original sub-
mission.

(c) Comments are to be submitted to the Clerk of the Supreme
Court by either U.S. Mail or Internet E-Mail by no later than April
30, 2024. Comments may be sent to the following addresses: P.0O. Box
40929, Olympia, Washington 98504-0929, or supreme@courts.wa.gov. Com-
ments submitted by e-mail message must be limited to 1500 words.

DATED at Olympia, Washington this 3rd day of October, 2023.

For the Court

Gonzalez, C.J.

CHIEF JUSTICE

CR 26
GENERAL PROVISIONS GOVERNING DISCOVERY

(a) [Unchanged.]

(b) Discovery Scope and Limits. Unless otherwise limited by order
of the court in accordance with these rules, the scope of discovery is
as follows:

(1) - (4) [Unchanged.]

(5) Trial Preparation: Experts. Discovery of facts known and
opinions held by experts, otherwise discoverable under the provisions
of subsection (b) (1) of this rule and acquired or developed in antici-
pation of litigation or for trial, may be obtained only as follows:

(A) (1) A party may through interrogatories require any other par-
ty to identify each person whom the other party expects to call as an
expert witness at trial, to state the subject matter on which the ex-
pert is expected to testify, to state the substance of the facts and
opinions to which the expert is expected to testify and a summary of
the grounds for each opinion, and to state such other information
about the expert as may be discoverable under these rules. A case
schedule deadline to disclose experts does not excuse a party timely
responding to expert discovery. (ii) Unless these rules impose an ear-
lier deadline, and in no event later than the deadline for primary or
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rebuttal expert witness disclosures imposed by a case schedule or
court order, each party shall identify each person whom that party ex-
pects to call as a primary or rebuttal expert witness at trial, state
the subject matter on which the expert is expected to testify, state
the substance of the facts and opinions to which the expert is expec-—
ted to testify and a summary of the grounds for each opinion.

(B) A party may, subject to the provisions of this rule and of
rules 30 and 31, depose each person whom any other party expects to
call as an expert witness at trial.

(CB) A party may discover facts known or opinions held by an ex-
pert who is not expected to be called as a witness at trial, only as
provided in rule 35(b) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery to ob-
tain facts or opinions on the same subject by other means.

(D€) Unless manifest injustice would result, (i) the court shall
require that the party seeking discovery pay the expert a reasonable
fee for time spent in responding to discovery under subsections (b) (5)
(B)4Ar++r and (b) (5) (C)4By of this rule; and (ii) with respect to
discovery obtained under subsection (b) (5)(B)4Ar++)> of this rule the
court may require, and with respect to discovery obtained under sub-
section (b) (5)(C)4B)y of this rule the court shall require the party
seeking discovery to pay the other party a fair portion of the fees
and expenses reasonably incurred by the latter party in obtaining
facts and opinions from the expert.

(6) - (8) [Unchanged.]

(c) - (d) [Unchanged.]

(e) Supplementation of Responses. A party who has responded to a
request for discovery with a response has a duty to seasonably supple-
ment or correct that response with information thereafter acquired.
Supplementation or correction shall clearly set forth the information
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44> Failure to seasonably supplement or correct in accordance

with this rule will subject the party to such terms and conditions as
the trial court may deem appropriate.

(£) [Unchanged.]

(g) Signing of Discovery Requests, Responses, and Objections. Ev-
ery request for discovery or response or objection thereto made by a

party represented party by—ean—atterney shall be signed by at least one
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attorney of record in the attorney's dmdividugadr name.;—whose—address
hatt—Pe—stateds A poarEy whoisrneot—represented by an—atteorney shaldt
sigr—the request, response, or objection by a nonrepresented party
shall be signed by that party and—state—+the party's—address. Objec-—
tions shall be in response to the specific regquest objected to. Gener-—
al obijections shall not be made. A party making an objection based on
privilege shall describe the grounds for the objection and, where con-
sistent with subsection (b) (1), shall identify all matters the object-
ing party contends are subiject to the privilege including sufficient
information to allow other parties to evaluate the claim of privilege
without disclosing protected content. The signature of the attorney or
party constitutes a certification that the attorney or the party has
read the request, response, or objection, and that to the best of
their knowledge, information, and belief formed after a reasonable in-
quiry it is:

(1) - (3) [Unchanged.]

(h) - (j) [Unchanged.]
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