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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Developmental Disabilities Administration)
[Filed October 18, 2023, 2:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-14-040.

Title of Rule and Other Identifying Information: WAC 388-823-0600
How do I show that I have another neurological or other condition sim-
ilar to intellectual disability?, 388-823-0610 If I have another neu-
rological or other condition similar to intellectual disability, how
do I meet the definition of substantial functional limitations?,
388-823-1005 When does my eligibility as a DDA client expire?, and
388-823-1010 When will DDA review my eligibility to determine if I
continue to meet the eligibility requirements for DDA?

Hearing Location(s): On December 5, 2023, at 10:00 a.m., virtual
via Microsoft Teams or call in. Please see the department of social
and health services (DSHS) website for the most up-to-date informa-
tion.

Date of Intended Adoption: Not earlier than December 6, 2023.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRulesCoordinator@dshs.wa.gov, fax

360-664-6185, by 5:00 p.m. on December 5, 2023.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
DSHS rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711
relay service, email shelley.tenczaldshs.wa.gov, by 5:00 p.m. on No-
vember 21, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The developmental disabilities adminis-
tration is amending these rules to implement HB 1407 (2023), make
changes to the eligibility expiration processes, and clarify language
in the eligibility review section.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 71A.16.020.

Statute Being Implemented: RCW 71A.16.040.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting: Chantelle Di-
az, P.0O. Box 45310, Olympia, WA 98504-5310, 360-790-4732; Implementa-
tion and Enforcement: Will Nichol, P.O. Box 45310, Olympia, WA
98504-5310, 360-407-1583.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These rules relate to internal governmental operations that are not
subject to violation by a nongovernment party.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules only correct ty-
pographical errors, make address or name changes, or clarify
language of a rule without changing its effect.

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:
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Is fully exempt.

October 17, 2023
Katherine I. Vasquez
Rules Coordinator

SHS-4985.5

AMENDATORY SECTION (Amending WSR 18-15-046, filed 7/13/18, effective
8/13/18)

WAC 388-823-0600 How do I show that I have another neurological
or other condition similar to intellectual disability? In order to be
considered for eligibility under the category of another neurological
or other condition similar to intellectual disability you must:

(1) Be age four or older and have a diagnosis by a licensed
physician of a neurological or chromosomal disorder that:

(a) Originated before age ((eighteen)) 18;

(b) Is known by reputable authorities to cause intellectual and
adaptive skills deficits;

(c) Is expected to continue indefinitely without improvement;

(d) Is other than intellectual disability, autism, cerebral pal-
sy, or epilepsy;

(e) Is not attributable to nor is itself a mental illness, or
emotional, social, or behavior disorder; and

(f) Has resulted in substantial functional limitations.

(2) Be receiving fee-for-service medically intensive children
program (MICP) services under chapter 182-551 WAC, and have been con-
tinuously eligible for DDA due solely to your MICP eligibility since
before August 13, 2018; or

(3) Be under the age of ((¥ermn)) 20 and have one or more develop-
mental delays.

AMENDATORY SECTION (Amending WSR 18-15-046, filed 7/13/18, effective
8/13/18)

WAC 388-823-0610 If I have another neurological or other condi-
tion similar to intellectual disability, how do I meet the definition
of substantial functional limitations? If you have an eligible condi-
tion of another neurological or other condition similar to intellectu-
al disability, in order to meet the definition of substantial func-
tional limitations you must have impairments in both intellectual
abilities and adaptive skills, which are separate from any impairment
due to an unrelated mental illness, or emotional, social, or behavio-
ral disorder.

(1) For ((WAC—388—823—066061Hr)) a neurological or chromosomal
disorder, evidence of substantial functional limitations requires doc-
umentation of (a) and (b) below:

(a) For impairment in intellectual abilities, either subsection
(1) or (ii) or (iii) of this section:
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(1) An FSIQ score of more than 1.5 standard deviations below the
mean under WAC 388-823-0720 and subject to all of WAC 388-823-0720 and
WAC 388-823-0730;

(ii) If you are under the age of ((twenty)) 20, significant aca-
demic delays defined as delays of more than two standard deviations
below the mean at the time of testing in both broad reading and broad
mathematics; or

(iii) A written statement ((&y¥)) from a licensed physician, a 1li-
censed psychologlst or a school psychologist that your condltlon ( (&5
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(b) For impairment in adaptive skills, a score of more than two
standard deviations below the mean under WAC 388-823-0740 and subject
to all of WAC 388-823-0740 and WAC 388-823-0750.

(2) For ((WAC—388—823—06662)r)) the medically intensive child-
ren's program, you do not need additional evidence of your substantial
functional limitations if your eligible condition is solely due to
your eligibility and participation in the fee-for-service medically
intensive children program under chapter 182-551 WAC.

(3) For ((WAC—388—823—-06603)r)) developmental delays, evidence of
substantial functional limitations requires documentation of (a) or
(b) or (c) below:

(a) You are under the age of three and have one or more develop-
mental delays under WAC 388-823-0770;

(b) You are under the age of three and meet the ESIT eligibility
requirements; or

(c) You are under the age of ((fer)) 20 and have three or more
developmental delays under WAC 388-823-0770.

AMENDATORY SECTION (Amending WSR 18-15-046, filed 7/13/18, effective
8/13/18)

WAC 388-823-1005 When does my eligibility as a DDA client ex-
pire? (1) If you are determined eligible before age three, your eli-
gibility expires on your fourth birthday.

(2) If you are determined eligible ((at—age—three—but—under—age
fen—ugnder)) with developmental delays ((er—Pewrn—syacreme)) after your
third birthday, your eligibility expires on your ((femth)) 20th birth-
day.

(3) DDA will notify you at least six months before your eligibil-
ity expiration date.

(4) If your eligibility expires, you must reapply in order to
maintain eligibility with DDA.

(5) If ((yeou—foil—to—reapplty before—your expirationdate—-or—3f))
DDA receives your reapplication less than ((sity)) 60 days before
your expiration date and ((BBA)) does not have sufficient time to make
an eligibility determination by the date of expiration, your DDA eli-
gibility will expire and your DDA paid services will stop.

(a) If DDA determines you are eligible after your eligibility ex-
pires, your eligibility will be reinstated on the date that DDA deter-
mines you eligible under WAC 388-823-0100.

(b) If DDA determines you are eligible after your eligibility ex-
pires, your eligibility will not be retroactive to the expiration
date.
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(6) This expiration of eligibility takes effect ((ewer)) 1f DDA
is unable to locate you to provide written notification that eligibil-
ity is expiring.

(7) There is no appeal right to eligibility expiration.

AMENDATORY SECTION (Amending WSR 19-14-119, filed 7/3/19, effective
8/3/19)

WAC 388-823-1010 When will DDA review my eligibility to deter-
mine if I continue to meet the eligibility requirements for DDA? (1)
DDA will review your eligibility:

(a) If you are age ((aimeteer)) 19 and:

(i) Your most recent eligibility determination was completed be-
fore your ((sixteenth)) 1l6th birthday; and

(1i) You are eligible with intellectual disability, cerebral pal-
sy, epilepsy, autism, or another neurological or other condition simi-
lar to intellectual disability.

(b) If you are age ((aimeteern)) 19 and ((were—determined)) are
eligible ((umeex)) with another neurological or other condition simi-
lar to intellectual disability and have used academic delays as evi-
dence of your substantial functional limitations((3))._.

(c) Before authorization of any DDA-paid service if you are not
currently receiving paid services and your most current eligibility
determination was made before June 1, 2005( (%)) .

(d) ((FH—the—evidenceused—to make your most—recent—eligibility
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+e))) If new information becomes available that does not support

your current eligibility determination((+—e®))._.

((5F)) (e) If you were determined eligible due solely to your
eligibility for fee-for-service (FFS) medically intensive children's
program (MICP) services and you are no longer eligible for FFS MICP
services.

(2) If DDA ( (reeuires—eadditional—information—to make adetermina—

Heon—eofeligibility during areview and—vyoudornotprovide—suffieient
infeormation)) does not receive all of the documentation necessary to
determine you are eligible during a review, DDA will terminate your
eligibility:

(a) On your ((Ewemtieth)) 20th birthday if the review is because
you are age ((simeteen)) 19; or

(b) ((NE&mety)) 90 days after DDA requests the information if the
review 1s because:

(1) You have requested a paid service;

(11) ((The—evidence—used—tomake your most—recent—eligibiltity de—
ratien—ds—Insuffieient;——econtains—an—error,—or appears—Frauvdulents
+++4))) New information is available that does not support your
current eligibility determination; or

((v))) (iii) You are no longer eligible for FFS MICP services

under chapter 182-551 WAC.
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