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WSR 23-22-043
PROPOSED RULES
CRIMINAL JUSTICE

TRAINING COMMISSION
[Filed October 24, 2023, 2:33 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-18-051.

Title of Rule and Other Identifying Information: WAC 139-03-070
and 139-06-070.

Hearing Location(s): On December 13, 2023, at 10:00 a.m., at
Washington State Criminal Justice Training Commission (WSCJTC), 19010
1st Avenue South, Burien, WA 98148. Hearing will be held in the audi-
torium.

Date of Intended Adoption: December 13, 2023.

Submit Written Comments to: Lacey Ledford, 19010 1st Avenue
South, Burien, WA 98148, email lacey.ledford@cjtc.wa.gov, by December
10, 2023.

Assistance for Persons with Disabilities: Contact Lacey Ledford,
phone 206-670-5813, email lacey.ledford@cjtc.wa.gov, by December 10,
2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To update the burden of proof and make
clear the requirements and responsibilities of the hearing process in
regard to the office of administrative hearings, WSCJTC, and the re-
spondent.

Reasons Supporting Proposal: Rules on this subject are required
to notify, and make clear the due process rights of, respondents whose
certification is being brought before a hearing panel.

Statutory Authority for Adoption: RCW 43.101.080.

Statute Being Implemented: RCW 43.101.080, 43.101.380.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kayla Wold, 19010 1lst Avenue South, Burien, WA
98148, 206-835-7306.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process requirement
for applying to an agency for a license or permit.

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

October 24, 2023
Lacey Ledford
Rules Coordinator
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OTS-5036.1

AMENDATORY SECTION (Amending WSR 00-17-017, filed 8/4/00, effective
9/4/00)

WAC 139-03-070 Burden and standard of proof. Unless otherwise

provided by law ( (—kEhe—appealingrparty has—the burdenof procft;—and
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evridenee)) or rule:

(1) In any action to appeal the commission's final administrative
decision, the appealing party shall bear the burden of proof.

(2) The burden of proof in certification matters is governed by
WAC 136-06-070(13).

(3) The standard of proof on all factual issues is preponderance
of the evidence.

OTS-5037.2

AMENDATORY SECTION (Amending WSR 23-19-038, filed 9/13/23, effective
10/14/23)

WAC 139-06-070 Conference and hearings procedures. (1) An ad-
ministrative law judge (ALJ) shall preside over all prehearing confer-
ences, status conferences, and the hearing itself.

(2) The attorney general's office shall represent the commission
in all adjudicative proceedings before the commission.

(3) Once the commission hearings coordinator receives the request
for hearing, the first prehearing conference shall be held within 14
days unless that time is extended by mutual agreement of the parties
or for good cause.

(a) ((Prier—to—+the firstprehearing ceonference;—the parties—shalt
reeeive—timelyvrnotice—-of prehecaring—econfereneces)) The ALJ shall serve
timely notice of the initial prehearing conference on all parties. The
notice will contain the date and time ((fe¥)) of the first prehearing

conference ((as—well—as—sigr—oninformatieon—and—the names—of+the hear—
ing—panel—members—for—the—hearing) ), the sign-on information, and the

names of the hearing panel members.

(b) Any motion for disqualification of a panel member must be
filed prior to the first prehearing conference.

(4) The first prehearing conference is administrative. Its pri-
mary purpose is to schedule the hearing date, which must occur within
90 days of the first prehearing conference unless that time is exten-
ded on mutual agreement of the parties or for good cause.

(a) During the first prehearing conference, the ((administrative
Taw—radge—AEF)) ) ALJ may schedule due dates for the filing of any
prehearing briefs, witness lists, exhibit lists and exchange of exhib-
its, objections to witnesses and exhibits, and prehearing motions. The
ALJ will also schedule a second prehearing conference.

(b) The ALJ shall issue a prehearing conference order within one
week of the conclusion of the first prehearing conference. The pre-
hearing conference order shall describe the action taken at the con-
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ference and the ((agreemernts—made by —theparties)) parties' agree-

ments.

(5) The purpose of the second prehearing conference ( (witd—be—teo
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address the parties' evidentiary objections and ascertain the parties'

readiness to proceed to hearing. ((Puring—the secondprehearing—econ—
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metieons)) Parties shall be prepared to discuss all evidentiary objec—
tions, all motions, and any remaining matters.

(a) The ALJ will make any necessary rulings on motions and evi-
dentiary objections ( (fe—witnresses—and—-exhibits)).

(b) ((Apr—erder—shatl—Pbe—dsswed—Py)) The ALJ shall issue an order
within 10 days of the conclusion of the second prehearing conference.

(c) After the second prehearing conference, the panel members
will be provided with copies of all materials admitted into evidence,

( (Fo—drmetude)) the witness ((Fist—and—eopies—o£f)) lists, the statement
of charges, ((as—weddt—as—at+)) and the briefings submitted by the par-
ties.

(6) Failure of the respondent or the respondent's attorney to at-
tend or participate in any scheduled prehearing conference will result
in a finding of default and an order will be entered under RCW
34.05.440.

(7) Hearings may be held in person or virtually.

(a) Once the hearing date has been set, a written notice will ap-
pear on the commission website with the date, time, and location of
the hearing.

(b) Hearings are open to the public and accommodations will be
made for public attendance of virtual meetings.

(c) The commission shall create audio or video recordings of all
prehearing conferences and hearings.

(8) If an in-person hearing is scheduled, the hearings coordina-
tor will provide an admitted exhibits binder including all admitted
exhibits from both parties. Both parties shall use the admitted exhib-
its binder ((shadt—be—usedPbybothparties)) to reference or display
any admitted exhibits during the hearing. If a virtual hearing is
scheduled, the parties shall maintain control of their exhibits and,
if necessary, will be required to share their screens when referencing
or displaying an admitted exhibit during the proceeding. Parties are
forbidden from screen sharing any portion or version of exhibits ((e®
Ry —versitons—ef—esxhibits)) not previously admitted.

(9) If an in-person hearing is scheduled, the respondent must at-
tend the proceeding in person. ((Respondents—whe—fait)) A respondent's
failure to comply with this attendance requirement will result in the
revocation, suspension, or denial of certification and the hearings
panel shall enter an order of default and final order under RCW
34.05.440.

(a) In person hearings will be conducted at the training commis-
sion located at: 19010 1st Avenue South, Burien, Washington, 98148.

(b) If a virtual hearing is scheduled, the respondent shall re-
main visible on screen at all times the parties are on the record.

( (Respeondents—who—Ffai+)) A respondent's failure to comply with this
attendance requirement will result in the revocation, suspension, or
denial of certification and the hearings panel shall enter an order of
default and final order under RCW 34.05.440.
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(10) Regardless of whether a hearing is scheduled in-person or
virtually, witnesses may testify at the hearing in-person, by tele-
phone, or virtually.

(11) A five-member hearings panel shall hear the case and will
make the commission's final administrative decision based on a majori-
ty of the vote.

(12) The standard of proof in actions before the commission is a
preponderance of the evidence. RCW 43.101.380(1).

(13) The commission holds the burden of proof in actions before

the hearings panel to deny, revoke, or suspend an officer's certifica-
tion.
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